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LATHBOP  et  al.  v.  FBANOIS.  (U  A.  4680.) 
(Saprone  Court  of  California.    April  4.  1919.) 

1.  VBMDOB  AMD  FUBOHABn  «S»341(2)— REPC- 
DUTIOM  or  CONTBACT  BT  YElfDOE— ACTIOM 

TO  Rbcotee  Monct  Paid— Plbadino. 
In  an  action  to  recover  mone;  paid  nnder 
a  contract  of  sale  of  land.  Npudiated  hj  ven- 
dor, complaint  held  to  state  a  cause  of  action. 

2.  Attachhent  «=>225  — MonoK   to  Dis- 
CHABGE— Scope  op  Beabing. 

A  motion  to  discharge  a  writ  of  attacbment 
cannot  be  made  to  perform  the  office  of  a  d»- 
mnrrer  to  tbe  complaint. 

Department  2. 

Appeal  from  Superior  Court,  Kvra  Oonn- 

ty ;  Milton  T.  Farmer,  Judge- 
Action  by  G.  A.  La^throp  and  others  against 

Uary  F.  Franda.  From  an  order  retnalng  to 

disBolve  an  attadunoit,  defMidant  appeals. 

Affirmed. 

O.  E.  Arnold  and  Matthews  S.  Platz,  both 
ttf  BakersSeld,  for  appellant. 

Geo.  B.  Whltaker,  of  Bakersfleld,' tor  re- 
qK»dent8. 

.MELVIN,  J.  Defendant  appeals  from  an 
order  refusing  to  dissolve  an  attachment  for 
$15,600. 

Plaintiffs  are  trustees  In  liquidation  of  the 
West  Virginia  Oil  Company.  From  the  al- 
legations of  the  complaint  It  appears  that  on 
June  10,  1911,  defendant  sold  to  one  B.  S. 
Good  an  option  to  purchase  certain  described 
land  In  Kern  county;  that  In  tbe  following 
month  said  Good  agreed  to  sell  said  option 
to  tbe  West  Yirginia  Oil  Company ;  that  on 
July  29.  1911,  defendant  and  Good  entered 
Into  a  written  contract  whereby  she  agreed 
to  sell  and  he  promised  to  buy  all  of  her 
right,  title,  and  interest  in  and  to  said  prop- 
erty for  a  certain  sum,  a  part  of  which, 
namely,  $10,000,  was  then  and  there  paid; 
that  on  January  0,  1912,  B.  S.  Good  executed 
and  delivered  to  West  Virginia  Oil  Company 
an  assignment  of  all  his  interest  In  the  last- 
named  contract;   that  on  January  29,  1912, 


a  certain  supplementary  contract  was  execut- 
ed by  Mary  F.  Francis  and  the  West  Viii;Ui* 
la  Oil  Company  modifying  tbe  contract  of 
July  29i  1911,  by  extending  the  time  of  pay- 
ment of  certain  of  the  tnatallmMta  of  the 
purchase  price;  and  that  thereupon  the  oor- 
pwation  paU  to  Mrs.  Franda  $5,000  princi- 
pal and  $600  interest  on  the  purchase  price  of 
$70,00a  HiU  aum,  together  with  the  $ia- 
000  prevloaaly  paid,  nominally  by  Good,  but 
really  tba  corporaticm,  hla  assignee,  niakes 
up  the  sum  of  $10^600;  for  recovery  of  which 
tbe  respondaits  insist  was  stated  a  cause  of 
action  Justifying  the  Issnanos  tbe  writ  at 
attachmoit 

Under  tbe  contracts  set  forth  in  the  com> 
plaint  the  oil  company  entored  into  posses- 
sicm  of  the  property  and  expended  $70,000  Id 
an  endeavor  to  develt^  oil.  Both  before  and 
after  the  acquisition  by  tbe  West  Virginia 
Oil  Company  of  Mr.  Good's  interest,  Mrs. 
Francis  had  represented  to  that  corporation 
that  her  right,  title,  and  interest  In  said  land 
was  unincumbered  by  any  dalms  or  con- 
tracts ;  whereas,  there  was  at  all  said  times 
an  outstanding  contract,  executed  by  defend- 
ant's predecessor  in  interest,  giving  to  one 
Fox  a  lease  with  an  option  to  purchase,  and 
the  existence  of  said  agreement  was  not 
known  to  the  corporation  before  it  had  made 
the  payments  above  described  and  had  ex- 
pended the  $70,000  for  development.  Upon 
hearing  of  the  defect  of  the  title  the  officers 
of  tbe  corporation  refused  to  mabe  further 
payments,  and  on  October  1. 1912,  Mrs.  Frau- 
ds notiOed  the  West  Virginia  Oil  Company, 
in  writing,  that  all  of  its  right,  title,  and  in- 
terest to  tbe  land  had  been  forfeited.  There- 
after she  re-entered  into  possession  of  the 
property  and  held  It  at  the  time  of  the  Insti- 
tution of  Che  action. 

There  were  allegations  that  tbe  false  rep- 
resentations regarding  title  were  fraudulent- 
ly made  by  Mrs.  Frands.  Tbe  plaintiffs 
demanded  and  prayed  Judgment  for  the  $15,- 
600  paid  under  the  contracts  and  for  tbe  $70,- 
000  expended  in  development  work. 

Resjwndenta  concede  that  the  action  for 
the  $70,000  ta  not  based  upon  a  contract  for 
the  direct  payment  of  money  by  the  defend* 
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mat  nidr  pcMdtlon  Is  that  fliey  luTe  Joined, 
am  thej  hare  tbe  rl^t  to  do,  an  action  sound- 
ing In  tort  with  od«  based  npoo  an  Implied 
contract  (sobdMalon  8,  |  42T»  Code  CIt. 
Fto&;  Jcoea  t.  steamahip  Cartea,  17  Cat 
487,  79  Am.  Dec.  142) ;  that  when  defendant 
duwe  to  rescind,  as  they  dalm,  tbe  wrttten 
agreement  of  sale^  there  at  once  arose  an 
Implied  contract  to  npaj  the  InsteHmqits  of 
the  purchase  price  and  Interest;  and  that 
such  an  agreement  Is  one  toran  wMch  suit 
may  be  broufl^t  and  attadmient  may  be  lev> 
led  for  tbe  amount  InrolTed. 

[1]  Defendant's  counsel  Insist  that  Hie  com- 
plaint la  fatally  d^ectlve,  In  that  It  does  not 
state  tects  suffldnt  to  show  that  defoidant 
has  made  any  brea*^  of  her  oontraet,  and  in 
this  Ix^alf  they  assot  that  any  allegations 
concerning  her  representations  of  nnlncum- 
Imred  title  to  tbe  land  are  attonpts  to  vary 
flte  tenns  ot  wrlttm  contracts  by  arerments 
of  wal  statements,  because  by  her  writings 
she  promised  not  a  fall  title  but  only  such 
rl^l;  title  and  Interest  as  she  possessed. 
But  this  ts  not  an  actkm  to  rescind  a  cm- 
tract  It  la  asserted  ttut  dtf endant  has  re- 
pmUated  the  contracts  evidenced  by  the  writ- 
ings, and  tbe  part  of  the  pleading  with  which 
we  are  here  concerned  has  only  to  do  with 
the  alleged  Implied  contract  to  repay  the 
money  received  under  the  agreements  now 
daimed  to  be  cmceled. 

[2]  Large  portions  of  the  brlefe  of  appel- 
lant's counstf  are  devoted  to  dlscnssioos  of 
Ota  alleged  Infirmity  of  plaintiffs'  [heading. 
In  this  connection  it  Is  snlBctait  to  call  at- 
tention to  flie  rule  that  a  motion  to  discharge 
a  writ  of  attuAment  cannot  be  made  to  per- 
form tbe  ODce  of  a  donurrer.  Bale  Bros. 
T.  Hllllken,  142  Gal.  134,  75  Pac.  663;  Fa- 
Jaro  Talley  Bank  t.  Sauicak,  7  GaL  App.  7^, 
90  Pac  fill. 

No  oth«  matters  require  analysts. 

The  order  Is  afllrmed. 

We  concur:-  IiBNNON,  J.;  WILBUB,  J. 


ON  CsL  IM) 

TALiBNTINB  v.  HEAD  OAMP,  PACIFIC 
JTUBISDICnON,  WOODMEN  Off 
THE  WORLD.  (8.  V.  78S2.) 

{Snpreme  Court  of  CaUfonda.   AprO  4.  1919.) 

1.  InsUBANCB  *=>755(^  —  E^TESHAL  InsuE- 

Ancs— Waives  or  Bt-Laws— Powu  or  Lo- 

CAL  Camp  Olxbk. 
Id  view  of  laws  of  defendant  matoal  frater- 
nal organizfltioD,  heldj  that  local  camp  clerk 
was  nothing  mors  than  a  special  agent  of  de- 
mandant with  defined  powers  known  to  mem- 
bers, so  that  he  could  not  waive  any  require- 
ments of  the  law  of  the  organisation  or  by  any 
act  or  coarse  of  eondact  create  an  estoppd 
against  defendant. 


2.  iNBDuiroi  ^=b7S6(1) — Fsatebnai.  Imscb* 
AifcB— SuBPEssion  OF  BRraviT  CunnoAis. 
The  local  camp  dcrk  having  no  power  to 
waive  reqairementa  of  law  of  defendant  society 
as  to  time  of  paymrat  of  asseeranents  or  conse- 
qaeoces  thereof,  failnre  of  insured  to  pay  as- 
sessments as  required  operated  ipso  facto  to 
remove  him  from  good  atanding  and  snapend 
his  benefit  oertificate. 

8.  Insubancb  ^=9761  —  FaATKSHAi;  InsuB- 

AHO— BZINBTATEMXHT. 

^  Statement  in  application  for  reinstatement 
in  defendant  fraternal  organization,  "I  certify, 
warrant,  and  represent  that  I  am  in  good  sound 
bodily  tiealtb,"  was  one  npon  the  literal  truth 
or  fulfiUmoic  of  which  validity  ol  contract  de- 
pended, and  amounted  to  a  warranty,  so  ^t 
there  was  no  effective  ronstatemeut  where  war- 
ranty was  absolntely  false. 

4.  Insurahob  ^>768— Featesnal  iRsimAnai 

—  W  AREA  NTT   IN    APFUCATIOH   FOB  BXIH- 

statehehi^Falsitt— BaroppxL. 
In  view  of  limitations  npon  the  powers  «C 
local  camp  derk  nnder  laws  of  d^endant  frater- 
nal orga^satioii.  he  coold  not  by  any  ooorse 
of  conduct  or  poaseaaton  of  knowledge  of  in- 
sured's bodily  health  bind  defendant  In  aach 
manner  as  to  estop  it  from  defending  upm  the 
ground  that  warranty  ot  Inanred  aa  to  bodily 
conditions  In  ivplkattoa  for  reinstatement  waa 
false. 

5.  IVSDBAnCB«S»763— FBaTBBllAE.lN8UBAlC0X 

—  BoHSXAmiBiiT  —  EvnonTKmsB  —  Bs- 

TOPFSL. 

nie  rights  of  tiie  parties  beeana  fixed  upon 
death  of  insured,  and  retmtloB  by  local  camp 

clerk  of  defendant  fraternal  order  of  money 
paid  by  Insured's  wife  upon  attempted  re- 
statement, made  a  few  days  before  insured's 
death,  at  which  time  tbe  Head  Camp  bad  no 
knowledge  of  tbe  paymnt,  would  not  constitute 
a  waiver  or  emtoppel  on  the  part  of  defoidant  ta 
dispute  effeetiveneaa  of  reinstatemmt 

In  Ban  k. 

Appeal  from  Superior  Court,  *^wnH>fle 
County:  N.  D.  Amot,  Judge. 

Action  by  Flora  A.  Yalmitlne  against  Oie 
Head  Can^,  Padflc  Jurisdiction,  Woodmoi 
of  tbe  World.  Judgment  for  i^lntur,  and 
defendant  appeals.  Beversed.  ' 

BoUnscm  &  Robinson  and  Hany  L.  .Prlce^ 
all  of  Oakland,  and  J.  C  Nkbols,  of  Berke- 
ley, tar  appellant 

Stanley  Moore  and  6ea  K.  Ford,  both  of 
San  Francisco,  and  Wilder  Wight,  of  Oak- 
land* for  reqiondent. 

ANOELLOTTI,  O.  J.  This  action  was 
brought  by  plaintiff  to  recover  upon  a  fra- 
ternal benefit  certificate  issued  by  defend- 
ant to  her  husband,  Clarence  A.  Valentine, 
which  provided  for  payment  to  her  upon  his 
death.  If  then  in  good  standing,  ot  the  sum 
of  $3,000.  Judgment  was  given  in  favor  of  the 
plaintiff  by  tbe  trial  court  and  we  have  here 
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an  appeal  bj  deeendant  fnun  snch  Jndff- 
ment. 

The  dfifodant  Is  a  nratoal  ftateraal  or- 
ganisation maintained  on  tlie  lodge  plan, 
pnnl7  for  the  mntaal  benefit  oC  Its  mem- 
ben^  and,  among  other  things,  to  SHroride 
aad  maintain,  by  means  of  assessmnits  oa 
Its  moBbers  a  benefit  fond  from  which  is 
paid  to  designated  relatires  or  dependents 
of  each  deceased  mmber  who  Is  in  good 
standing  at  the  ttme  of  his  death,  such  snm, 
either  91.000,  92.000,  or  93,000,  as  is  spedfled 
In  his  ben^t  certlflcate.  It  consists  of  a 
natloD&I  or  supreme  body  known  as  the 
Head  Gamp»  and  local  organisations  or  lodg- 
«^  known  as  camps.  As  is  usual  in  Cbls 
kind  of  assodatlon,  the  snpreme  authority 
of  the  association  is  rested  In  the  supreme 
body,  the  Head  Gamp,  ^rtiKsh  at  its  Head 
Oamp  sesslonB  cmnposed  of  the  i^cers  of  the 
snprone  body,  delegates  fnnn  the  local 
camps,  and  past  head  consula,  made  Its 
laws,  elected  its  of&c&nt  ete.  The  matters 
of  the  Issuance  ot  beaeAt  cortlflcates,  levy 
of  assesamwits,  etc,  were  In  the  bands  of 
tb»  Head  Camp ;  the  business  relaUTe  there- 
to being  conducted  by  the  officers  of  the 
Head  Camp  In  accord  with  Uie  proTlst<ms  of 
the  consUtntion  and  by-laws  adopted  by 
the  Head  Camp  sessions.  The  collectkm  of 
the  assessments  was  in  the  hands  dt  the 
local  camps,  and  particularly  of  the  clerks 
of  the  local  campa,  who  recdved  from  the 
members  <3t  their  respectlTe  camps  amounts 
due  for  assessments  and  local  camp  dues, 
forwarding  the  former  as  collected  to  the 
proper  Head  Camp  officers,  who  were  re- 
quired to  keep  the  acoonots  showing  the  sit- 
uation as  to  each  member. 

Mr.  Valentine  became  a  member  of  de- 
fendant association  In  the  year  1901.  his 
benefit  certificate  being  dated  January  16, 
1001,  and  subsequently  affiliated  with  the 
local  camp  at  Oakland.  CaL,  known  as  "Bay 
Tree  Camp.  No.  040."  He  died  on  August 
22.  1912.  The  controversy  In  this  case  is  as 
to  his  good  standing  as  a  member  of  de- 
fendant association  at  the  time  of  his  death, 
the  terms  of  bis  benefit  certificate  expressly 
providing,  as  required  by  the  constitution  of 
the  order,  that  the  beneficiary  Is  entitled  to 
"participate  in  Its  benefit  fund  after  his 
death  when  In  good  standing  and  not  other- 
wise," and  that  the  certificate  will  not  be 
in  force  at  any  time  when  the  member 
stands  suspended  and  is  not  In  good  stand- 
ing pursuant  to  the  constitution  and  by- 
laws "now  in  force  or  hereafter  regularly 
adopted  and  in  force  at  the  time  of  his 
death."  To  remain  in  good  standing  it  was 
imperatlTely  required  by  the  constitution 
and  by-laws  of  the  order  ttiat  the  member 
pay  to  the  clerk  of  his  camp  every  assess- 
ment levied  and  called  during  the  month  In 
which  it  Is  payable;  failure  to  do  this  ipso 
facto  potting  the  member  out  ot  good  stand- 


ing. This  requirement;  which  was  one  es- 
sential to  the  maintenance  of  the  mutual 
benefit  fund  from  which  assessments  were  to 
be  paid,  was  emphasized  by  r^iieated  provl- 
slons  in  ttie  constitution  and  by-laws  of  de> 
foidant.  as  well  as  In  the  b«ieflt  certificates 
Issued  by  It  Apparently  the  only  exception 
provided  was  one  for  the  benefit  of  a  man- 
her  who,  wblle  In  good  standing,  becomes 
si<dc  or  disabled,  and  while  stlU  In  gooA 
standing  properly  notlfled  the  derk  of  the 
local  camp  thereof.  Sudi  a  member  may  be 
carried  by  such  local  camp  for  allmltedtims; 
the  latter  ranlttliv  to  the  Head  Camp  frmn 
the  local  canqi  fonds  the  amount  of  his  as- 
s««ments  as  the  same  accruOb  This  provi- 
sion, however,  has  no  materiality  hmw  rrom 
Blay,  1911,  until  two  days  befwe  his  death. 
Bfr.  ValentUie  was  contlnnonsiy  ddlnquent  in 
his  payments  <m  account  of  assessments  to  tlie 
clerk  ot  the  local  camp,  making  small  pay- 
ments <u  account  thereof  fnun  time  to  time 
to  the  clerk  of  the  local  camp  to  some  time 
in  June.  1912.  The  derk  of  the  local  camp, 
in  violatim  of  the  laws  of  the  order,  had 
continued  to  carry  him  as  In  good  standing 
to  August  1,  1912,  at  which  time  several  as- 
sessments remained  unpaid  by  him,  the 
amount  of  all  of  whldi.  however,  exc^t 
that  due  for  July,  1012,  had  been  advanced 
for  him  by  tlte  clerk  of  the  local  camp,  and 
forwarded  by  sudi  derk  to  the  Head  Camp 
to  his  credit;  wldi  the  result  that,  In  so  for 
as  the  Head  Camp  was  Infmrmed,  he  was 
regularly  paying  his  assessments  as  requir- 
ed by  the  laws  of  the  order.  The  amount  of 
the  assessment  due  In  July,  1912,  was  not 
so  advanced  by  the  derk,  nor  forwarded  to 
the  Head  Camp.  On  August  14,  1012,  such 
derk  in  his  report  sent  to  the  Head  Camp 
reported  Mr.  Valentine  as  delinquent  for 
failure  to  pay  the  July  assessment  So  far 
as  appears  in  the  record,  this  was  the  first 
Intimation  to  the  Head  Camp  of  any  ddlii- 
qu^cy  at  any  time  on  the  part  of  Mr.  Valen- 
tine; the  reports  theretofore  recdved  show- 
ing him  as  regularly  paying  all  assessments. 
On  August  17,  1012,  while  engaged  in  bis 
trade  as  a  carpenter,  he  fdl  from  a  ladder  a 
distance  of  about  20  feet  His  neck  was 
broken  by  this  falL  The  full  extent  of  his 
Injury  was  not  at  once  known,  and  in  view 
of  the  findings  of  the  trial  court  It  will  be 
assumed  that  it  was  not  known  ontil  after 
August  20.  1912.  He  was  taken  to  a  hospi- 
tal, where  he  remained  until  August  22, 
1012.  when  he  died  as  a  result  of  the  injury. 
On  August  10,  1912.  Mrs.  Valentine  paid  to 
the  derk  of  the  local  camp  all  amounts  ac- 
cruing for  assessments  and  dues  to  Septem- 
ber 1,  1912,  including  the  July  assessment, 
the  total  so  paid  bdng  $23.20.  On  August 
20. 1012,  she  paid  such  clerk  the  further  sum 
of  92.05  as  advanced  assessment  for  Septem- 
ber, 1912.  The  law  of  the  order  provided 
that  a  suspended  benefit  member  could  be- 
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cone  r^nstated  wittdn  a  limited  time  after 
Us  snspeiiBliKi  camjiHyiag  with  certain 
sped  fled  coiidltlons,  and  not  otherwise,  one 
of  which  was  the  dellTery  by  the  membra: 
to  the  derk  of  tbe  local  camp  ut  an  appllca* 
don  for  reinstatement,  certifying,  warrant* 
in^  and  represeottng  fliat  he  was  thai  "In 
good,  sound  bodily  health,"  and  another  of 
whldi*  was  the  p^ment  of  aU  arrearages. 
Tbs  benefit  cerUflcate  in  terms  prorlded*  as 
required  by  the  laws  of  the  ordtf,  that  If 
any  assessment  was  not  ^d  within  Qie 
time  allowed,  '^en  this  cotMcate  athall  be 
nnU  and  void  and  conUnne  so  nntn  he  Is 
reinstated  as  required  by  the  Head  Camp 
constitution  and  by-laws  of  his  camp." 
When  tbe  payment  of  August  19th  was  made 
1^  Mrs.  Valentine,  tbe  «lerk  of  Ihe  local 
camp  Informed  her  that  a  relnstatonent  ap- 
plication mast  be  signed  by  Mr.  Valentine 
and  delivered  to  him.  and  be  fnniiShed  Mrs. 
Valentine  a  form  for  that  purpose,  whldi 
he  himself  had  filled  In  with  name  and  date. 
It  was  not  the  form  prescribed  by  the  laws 
<^  the  order,  the  difference  Mag  In  the 
omission  of  a  final  paragraph  to  tbe  effect 
that  the  member  agreed  that  tbe  representa- 
tltm  of  present  sound  bodily  health  Is  a 
strict  warranty,  and  tha^  If  hts  death  oc- 
curred within  <me  year  »m  the  result  of  any 
disease  with  which  he  was  then  afflicted, 
no  beneficiary  shall  be  entitled  to  receive 
benefits.  The  constitution  provided  In  ef- 
fect that  no  reinstatement  could  be  accom- 
plished ezc^t  by  tbe  presentation  of  an 
application  In  the  exact  form  required  there- 
by. Mrs.  Valentine  procured  Mr.  Valen- 
tine's signature  to  this  application  so  fu^ 
Dished  and  delivered  It  to  the  clerk  the  next 
day.  This  application,,  as  required  tbe 
law  of  the  order,  stated : 

"I,  O.  A.  Valentine,  a  delinqueot  and  mspend- 
ed  benefit  member,  hereby  request  to  be  rein- 
stated, and  offer  herewith  all  arrearaseB  of  ben- 
efit assessments,  equalization  payment  and  camp 
dues.  I  eertifr,  warrant,  and-  repieaent  that  I 
am  in  sound  bodily  health.  •  •  • " 

When  the  payments  were  made  and  the 
application  for  reinstatement  was  delivered 
by  Mrs.  Valentine  to  the  cleric  of  the  local 
camp,  tbe  latter  was  informed  by  her  of  the 
ac(ddent  and  that  Mr.  Valentine  was  seri- 
ously Injured.  Tbe  evidence  fairly  shows 
that  there  was  then  no  attempted  conceal- 
ment of  any  of  the  facta  from  the  derk,  and 
that  no  one  then  knew  that  the  neck  was 
"brokrai."  But  the  clerk  did  know  from  the 
infbnnatlon  given  him  that  Mr.  Valentine 
was  not  in  "sound  bodily  bealth."  TJnques- 
ttooably  his  sympathies  were  with  Mrs.  Val- 
entine In  the  effort  to  put  Mr.  Valentine  in 
good  standing.  The  amounts  paid  by  Mrs. 
Valentine  in  August.  1912,  were  never  for- 
warded to  the  Head  Camp  by  the  local  clerk, 
but  appear  to  be  still  in  his  custody.  This 
waa  doubtless  due  to  the  almost  immediate 


death  of  Mr.  Valentine.  Bis  statement  that 
he  Informally  offered  to  return  the  mon^  Is 
disputed  by  Mrs.  Valentine.  However,  he 
did  within  a  day  or  two  of  Mr.  Valentine's 
death  advance  Mrs.  Valentine  none  of 
whldi  has  been  returned.  No  Head  Gamp 
officer  had  any  notice  or  knowledge  of  any 
attempted  relnstat^ent  until  after  the 
death  of  Mr.  Valentine.  At  the  time  Mr. 
Valentine  became  a  member  ot  tlie  order  the 
constitution  ot  defendant  provided  in  ex- 
press turms,  as  it  has  em  tiaee,  ttiat  "camp 
clerks  and  bankers  are  by  this  constltation 
expresaiy  made  agents  ct  tbe  camp  and  of 
the  several  numbers  thereof,  and  not  agents 
ot  the  Head  Camp."  As  amoided  and  re- 
vised  at  the  Head  Camp  sesshm  in  1910^ 
which  It  wlU  be  <^eryed  waa  prior  to  any 
delinquency  cm  the  part  Mr.  Valentin^ 
the  constitution  was  made  to  provide  with 
relation  to  "every  boieflt  certlflcate"  "that 
no  agent  or  representative  of  this  sodety 
nor  any  officer  <»  member  of  a  local  camp 
has  tbe  right  or  power,  by  any  statoneait, 
agreement  or  pranls^  or  by  any  method  of 
transacting  business  with  its  members,  to 
waive  a  strict  observance  and  compliance 
with  the  laws,  rules  and  regulations  of  this 
sodety  aa  set  fortti  in  this  constitution,  and 
by-laws  <^  his  camp,  aad  such  ammdmoit 
or  altaiatt<n  ther^  as  may  be  hereafter 
made."  It  was  expresriy  dedared  In  the 
section  Indudlng  this  provision,  auKHig  oth- 
ers, that  the  ocmdltiooa  enumerated  "shall 
apply  to  every  benefit  certificate  and  shall 
be  binding  on  both  the  members  and  this 
order."  Section  118.  At  the  same  time  It 
was  provided  In  section  130  that  noncompli- 
ance with  any  of  the  condltitms  named  in 
the  laws  of  the  sodety  shall  be  an  absolute 
bar  to  any  dalm  on  the  benefit  fund  thereof 
"under  or  by  virtue  of  any  benefit  certificate 
that  may  have  been  Issued,  or  that  may 
hereafter  be  Issued  to  an  applicant,  or  by 
reason  of  any  steps  taken  by  an  applicant  to 
entitle  him  to  the  same,  or  by  a  subordinate 
camp  or  member  thereof,  and  no  officer  or 
member  of  tbe  Head  Camp  has  any  authority 
to  change,  alter,  modify,  or  waive  the  fore, 
going  requirements,  or  the  consequences 
thereof  In  any  manner." 

Tile  theory  up<m  whldi  the  trial  court 
awarded  Judgment  to  plaintiff  was  twof(^d, 
being:  First,  that  tbe  imperative  conditions 
and  provisions  of  tbe  laws  of  the  order  and 
the  benefit  certificate  In  the  matter  of  the 
payment  of  assessments,  etc.,  were  waived 
by  defendant  by  the  course  of  conduct  in 
receiving  paymoits  from  Mr.  Valentine  from 
May,  1911,  notwithstanding  his  delinquency, 
with  the  result  that  be  was  In  good  stand- 
ing at  all  times  up  to  the  time  of  hts  death ; 
and,  second,  that  If  out  of  good  standing 
because  of  nonpayment  of  assessments,  he 
was  r^nstated  August  aoth,  and  died  in 
good  standing. 
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t1]  It  cannot  be  doubted  that  the  laws  of 
the  defendant  constituted  a  part  of  the  con- 
tract between  Valentine  and  defendant  (see 
Butler  T.  Grand  Lodge,  146  Cal.  172,  175,  79 
Fac.  861)r  or  that  Valentine  was  charged 
with  full  knowledge  of  the  provialons  of  the 
constltntion  of  defendant  (see  Supreme 
Lodge  V.  Price,  27  Cal.  App.  607,  616,  150  Pac 
803).  These  propositions  are  so  well  settled 
as  to  require  no  citation  of  authority:  In 
this  connection  it  must  farther  be  held  that 
the  express  provisions  written  into  the  con- 
stitution of  defendant  in  1910  to  the  effect 
that  no  officer  or  member  of  a  local  camp 
or  of  the  Head  Camp  has  any  power  or  au- 
thority to  waive  any  of  the  requirements 
of  the  constitution  or  the  consequences 
thereof  in  any  way  were  applicable.  As  we 
have  seen,  under  the  terms  of  the  original 
coutr&ct,  the  power  to  amend  the  constitu- 
tion and  by-laws  was  expressly  reserved, 
and  the  question  of  good  standing  at  the 
time  of  death  was  to  be  determined  in  ac- 
cord with  the  provisions  of  the  constitution 
and  by-laws  as  they  then  were  or  might  be 
subsequently  amended.  The  amendmoits, 
as  applied  to  Valentine's  case  were  prior  to 
any  delinquency  and  were  not  such  as  to 
impair  any  vested  right  They  were  mere 
regulations  of  the  internal  affairs  of  the  so- 
ciety,, in  no  degree  affecting  any  light  of  the 
insured  under  his  craitract  or  in  any  way 
impairing  the  substance  <ft  Ills  contract 
They  slin^  put  into  clear  and  muunbigu- 
ons  express  inrovlslons  of  the  nmstltution 
a  limitation  npon  the  power  and  antSiori^ 
of  any  <rfBcer  or  member  of  a  locail  camii, 
ot  any  officer  ot  the  Head  Camp,  to  valve 
any  of  the  requirements  of  the  contract 
Fm-baps  Oils  llmltatloD  was  ftiirly  Inferable 
before,  but  !n  view  of  the  amendments  we 
ueed  not  discuss  that  question.  The  power 
of  the  Head  Camp  to  make  such  amend- 
ments applicable  to  those  already  members 
and  to  the  benefit  certificates  of  such  mem- 
bers, in  so  far  as  all  future  conduct  was 
concerned,  cannot  be  doubted.  We  have  in 
mind  the  rule  enunciated  in  many  states,  in- 
cluding this  state  (see  Bomsteln  v.  District 
Grand  Lodge,  2  Cal.  App.  624,  628,  84  Pac. 
271),  to  the  effect  that  alterations  in  the 
laws  will  not  be  construed  to  operate  retro- 
spectively unless  the  Intent  that  they  shall 
so  operate  clearly  appears.  But  we  give 
to  these  amendments  In  ai^Iylng  them  to 
Valentine's  case  no  real  retrospective  or  re- 
troactive operation.  And  we  further  are  of 
the  opinion  that  the  intent  to  make  the 
amendments  applicable  to  every  benefit  cer- 
tificate outstanding  was  clearly  and  definite- 
ly expressed.  In  addition  to  these  express 
provisions  of  the  amendments  we  have  the 
provision  of  the  constitution  that  was  In 
force  when  the  benefit  certificate  of  Valen- 
tine was  issued,  to  the  effect  that  camp 
clerks  are  not  agents  of  the  Head  Camp, 


but  only  agents  of  their  local  camps  and  of 
the  several  members  thereof. 

In  view  ot  these  provisions  it  cannot  be 
held  that  the  local  camp  clerk  was,  to  use 
the  language  of  Marshall  v.  Grand  Lodge, 
133  CaL  686.  692,  66  Pac  25,  27,  ''anything 
more  than  a  special  agent  of  defendant  with 
defined  powers  which  were  known  to  the 
members."  Whatever  force  there  may  be 
in  the  theory,  that,  notwithstanding  a  pro- 
vision declaring  a  local  camp  officer  to  be 
the  agent  of  the  members,  and  not  of  the 
Head  Camp,  the  law  wlU  nevertheless  hold 
hfm  to  be  the  agent  of  the  Head  Camp  for 
the  transmission  of  money  properly  paid 
him  by  a  member  In  accord  with  the  law  of 
the  society  ^ee  Knights  of  Pythias  v.  With- 
ers, 177  U.  S.  260,  20  Sup.  Ct.  611,  44  L, 
Ed.  762),  both  principle  and  the  great 
weight  of  authority  preclude  a  conclusion 
that  in  the  face  of  the  provisions  of  the 
constitution  we  have  quoted,  the  local  camp 
clerk  could  waive  any  requirement  of  the 
law,  or,  by  any  act  or  course  of  conduct 
create  any  estoppel  against  defendant  See 
Hartman  v.  National  Council,  76  Or.  153, 
147  Pac.  931,  L.  B.  A.  1916E,  162.  As  was 
held  in  Northern  Assurance  Co.  v.  Grand 
View  BIdg.  Ass-n,  183  U.  S.  308,  22  Sup.  Ct 
133,  46  L.  Ed.  213,  It  is  competent  for  par- 
ties to  provide  in  an  insurance  policy  that 
the  power  of  agents  of  the  company  be  lim- 
ited, and  where  a  limitation  Is  expressed  it 
is  binding  in  the  abemce  of  waiver  or  ratifi- 
cation by  tlie  onnpany  with  knowledge  ot 
the  facta.  TbiM  is  the  settled  doctrine  In 
California  both  as  to  ordinary  life  tnnirance 
companies  (see  Elliott  t.  TxankfArt  Ins.  Co., 
172  CaL  261.  106  Paa  4S1»  L.  B.  A.  lUier. 
1026)  and  as  to  fraternal  Insurance  socie- 
ties (Marshall  t.  Grand  Lodge.  18S  OaL  88S, 
66  Pa&  25). 

[2-4]  The  local  camp  derk  having  no  pow- 
er by  any  course  ot  condnct  to  waive  the  re- 
quirements of  the  law  of  the  society  as  to 
the  time  of  the  payment  of  the  assessments 
or  the  omsequences  thereof,  the  failure  of 
Valentine  to  pay  assessments  as  required 
operated  ipso  facto  to  remove  him  from 
good  standiog,  and  consequently  as  a  sus- 
pension of  his  benefit  certificate.  Bee  Butler 
V.  Grand  Lodge,  146  CaL  172,  79  Pac.  861; 
Marshall  v.  Grand  Lodge,  supra.  This  was 
the  situation  when  he  was  Injured  on  Au- 
gust 17,  1912.  Unless  reinstated  prior  to 
his  death,  he  was  not  in  good  standing  at 
the  time  of  his  death,  with  the  result  that 
under  the  terms  of  his  benefit  certificate, 
his  beneficiary  could  not  participate  In  the 
benefit  fund.  The  question,  then,  Is  wheth- 
er there  was  an  effective  reinstatement.  It 
seems  perfectly  clear  to  us  that  ttils  ques- 
tion must  be  answered  in  the  native.  Such 
a  reinstatement  could  be  accomplished  only 
by  a  full  compliance  with  the  law  of  the 
society  relative  to  reinstatement   Butler  r. 
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Grand  Lodge,  snpra ;  Marshall  v.  Grand 
Lod^e,  Bupra.  The  law  In  force  at  all  times 
required  as  a  condition  precedent  to  rein- 
statement the  presentation  of  an  applica- 
tion inclndtng  an  express  warranty  of  pres- 
ent sound  bodily  health.  As  we  liave  seen, 
the  local  camp  clerk  had  no  power  by  any 
act  or  coarse  of  conduct  to  waive  the  pres- 
entaUcm  of  the  application  required  by  the 
law.  The  required  application  was  one  in 
which  the  member  was  not  <»ily  made  to  de- 
clare, "I  certi^,  warrant  and  represent  that 
I  am  In  good  sound  bodily  health,"  but  also 
that  "I  agree  that  this  representation  Is  a 
strict  warranty."  The  latter  prorisicm  was 
not  In  fact  contained  in  the  application  pre- 
sented on  behalf  of  Valentine  with  the  re- 
sult that  the  precise  application  required 
by  the  law  was  not  presented.  The  law  pro- 
Tiding  that  "no  attempted  restatement  by 
the  clerk  of  the  camp  without  such  rein- 
statement application  shall  reinstate  a  sus- 
pended member  or  entitle  his  beneficiaries  to 
recelre  any  benefit,"  it  may  well  be  claimed 
that  for  this  reason  alone  there  was  no  rein- 
statement here.  Certainly  this  claim  la  good 
If  the  part  omitted  was  at  all  material.  But 
we  think  that  the  application  as  presented 
contained  such  a  warranty  in  the  statement, 
also  required  by  law,  that  "I  certify,  warrant 
and  represent  that  I  am  In  good  sound  bodi- 
ly health."  This  statement  clearly  was  one 
upon  the  literal  truth  or  fulfillment  of  which 
the  validity  ot  the  contract  depended,  and 
amounted  to  a  warranty.  See  Hogins  y.  Su- 
preme Council,  76  Cat  109,  112,  18  Pac.  125, 
127  {9  Am.  St.  Rep.  173) :  CaldweU  t.  Grand 
Lodge,  148  CaL  183,  199,  82  Pac.  781.  2  L. 
B.  A.  (N.  8.)  653. 113  Am.  St  Bep.  219,  7  Ann. 
Gas.  356.  This  warranty  as  we  have  seen, 
wag  absolutely  false.  "By  a  warranty  the 
Insured  stipulates  for  the  absolute  truth  of 
the  statement  made"  (Hogins  v.  Supreme 
Council,  supra),  and  its  falsity  Is  necessarily 
a  defense  to  the  contract  procured  1^  the 
making  thereot  There  coold  be  no  effective 
t^instatement  based  upon  an  application 
containing  a  warranty  that  was  In  fact  false, 
in  the  absence,  of  an  effective  waiver  of  the 
falsity  by  the  defendant  Head  Camp.  Plain* 
titt  relies  upon  the  fbct  that  the  local  camp 
derk  had  knowledge  of  the  falsity  of  the 
warrant.  In  view  of  what  we  have  said 
as  to  the  limitations  on  the  power  of  the 
canqt  clerk,  it  Is  clear  that  tliUi  knowledge 
cm  the  part  of  that  officer  Is  an  Immaterial 
factor.  He  could  not  by  any  course  of  con- 
duct or  possesion  of  knowledge  bind  de- 
fbndiuit  in  such  a  manner  as  to  eetop  it  from 
dtfrading  upon  the  ground  that  the  war> 
ran^  wu  false.  This  Is  substantially  the 
effect  of  what  is  said  In  Elliott  v.  Frank- 
fort Marine  Ins.  Co..  172  CaL  261,  266,  156 
Pac.  481.  L.  B.  A.  1916r.  1028.  In  view  of 
bis  limited  powers,  his  knowledge  was  not 
th«  knowledge  of  defendant  See  Iverson  v. 


(Cal. 

MetropoUtan  Life  Ins.  Co.,  ISl  Cal.  746, 
751,  91  Pac.  609,  13  L.  R.  A.  (N.  S.)  866.  No 
officer  of  the  Head  Camp  had  any  knowl- 
edge whatever  as  to  the  matter,  no  informa- 
tion even  that  there  had  been  an  attempted 
reinstatement,  until  after  the  death  of  Val- 
entine. To  our  minds  there  Is  no  escape 
from  the  conclusion  that  the  attempted  re- 
instatement was  ineffective  for  any  purpose, 
and  that  Valentine  was  not  In  good  stand- 
ing on  August  22,  1912.  when  be  died  as  the 
result  of  the  injurj  rec^ved  aa  Angnst  17* 
1912. 

[5)  Some  reliance  Is  placed  upon  the  re- 
tention by  the  local  camp  clerk  of  the  mon- 
ey paid  by  Mrs:  Valentine  upon  the  attempt- 
ed reinstatement,  as  constituting  a  waiver 
of  all  objections  by  defendant,  or  an  estop- 
pel on  it  to  dispute  Its  effectiveness.  In' 
view  of  the  circumstances  of  this  case  we 
do  not  see  the  materiality  of  this  fact  He 
cannot  be  held  to  have  received  or  to  hold 
I>oBsession  of  this  money  as  a  representative 
of  the  Head  Camp;  for,  in  view  of  his  lim- 
ited authority,  he  had  no  power  under  the 
circumstances  to  so  receive  or  hold  it  Be- 
fore Information  or  knowledge  came  to  any 
officer  of  the  Head  Camp,  upon  which  any 
claim  of  waiver  or  estoppel  might  be  based. 
Valentine  had  died.  As  hdd  in  Thompson 
V.  Travelers'  Ins.  Co.,  11  N.  D."  274.  277,  91 
N.  W  75,  77,  the  rights  of  the  parties  be- 
came fixed  upon  the  death  and  thereafter 
"no  new  contract  between  the  parties  by  a 
waiver  or  estoppel  could  be  created,  as  <me 
of  the  contracting  parties  was  dead."  SutMO- 
quent  conduct  could  not  operate  so  as  to 
affect  the  right  to  recover  on  the  benefit  cer- 
tificate. This  question  Is  practically  decid- 
ed by  what  Is  said  In  Butler  v.  Grand  Lodge. 
146  Cal.  178,  179,  79  Pac  861.  It  Is  proper 
to  add  that  it  do^  not  appear  that  subse- 
quent to  the  death  of  Valentine  any  Head 
Camp  officer  ever  did  anytblng  or  said  any- 
thing which  could  by  any  possibility  serve 
as  a  basis  for  a  claim  of  waiver  or  estoppel, 
assuming  that  the  necessary  waiver  or  es- 
toppel could  be  based  on  matters  occurring 
after  tlie  death  of  the  Insured,  or  upon  the 
acts  or  conduct  of  IndivldQal  Head  Camp 
officers. 

Our  conclusion  vpon  the  points  we  have 
discussed  renders  unnecessary  a  discussion 
of  many  other  claims  of  appellant  As  is 
said  by  appellant's  counsel  in  their  bri^, 
the  fundamental  basis  upon  which  respond- 
ent must  rest  her  reliance  for  an  affirmance 
is  that  the  local  camp  clerk  was  the  agent 
of  the  Head  Camp,  with  power  to  waive 
the  requirements  of  Its  constitution.  Tbbt 
basis  not  existing  her  case  must  necessarily 
faiL 

There  was  an  attempted  appeal  from  tlie 
order  denying  a  new  trial,  but  the  order  was 
not  made  until  after  the  change  In  our  law 
abolishing  the  right  of  appeal  ttma  audi 
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orders.   The  order,  however,  may  be  review- 
ed upon  the  appeal  from  the  jQdgment  In 
view  of  what  we  have  said,  the  motloa  for 
a  new  trial  should  have  been  granted. 
The  Jadgment  Is  reversed. 

We  concur:  SHAW,  J.;  LENKON,  J.; 
MKLVIN,  J.;  WILBUB,  X;  LAWLOB,  J. 


Q»  C«l.  US) 

NXIWTON  T.  JOHNSTON  OBOAN  &  PIANO 
MFQ.  CO.    (U  A.  4761.)  . 

(Sainrane  Ooart  of  Califorola.   April  4,  1919. 
Befaearing  Denied  U&j  1,  1919.) 

1.  OOBPOEATIOHS  ^s>400-OmOEBS— BXBTBIO- 

TXOH  or  Appaukt  AirraoBiTT. 
Where  a  corporatloD  h<to  out  to  the  world 
as  Its  agents  officers  apparently  clothed  with 
power  to  transact  its  ordinary  business,  third 
parties  will  not  be  permitted  to  suffer  from  acta 
<tf  sndi  agents  by  corporation's  attempted  de- 
hnae  that  ostensible  authority  was  boC  in  fact 
coDferred,  and,  where  a  showing  of  ost^nble 
ag«ncy  was  very  strong,  It  oould  not  be  over- 
thrown by  mere  proof  that  the  by-laws  or  min- 
utes of  the  corporatloa  failed  to  disdoM  actusl 
authorltr- 

2.  ICUTEB  AlTD  SeBVAHT  ^80— BBKAOH  OT 

OoHTBaoT       BunATmra  —  Tknimb  or 

8KBVXCX8. 

Under  a  contract  of  empk^ment  whereby 
onployer  was  to  give  employ^  80  di^  notice 
of  time  for  beginning  wcvk,  empli^  could  re- 
cover for  iHraadi  of  contract,  although  no  for> 
■lal  call  to  work  in  80  days  had  been  sent,  where 
employer  wired  him  that  he  could  go  to  work 
at  any  time  and  by  its  sllenoe  agi^  that  a 
certain  time  was  a  proper  time  and.  after  em- 
ployi  closed  out  his  business  in  reliance  there- 
on, oountermsnded  order  to  report  for  duty, 
sad  it  was  not  necessary  tiiat  mtloj^  make  a 
trip  from  Boston  to  Califiwnia  to  make  an  actu- 
al tender  of  his  servlees. 

8.  COBPOBATIONB  ^»432(9)— BEPBESBITTATION 
BT  OmCEB— BVIDWTCI— BT-LaWS. 

Where  trial  court  based  finding  of  agency 
ezdodvely  uptm  ostenrible  agency  of  (Acers 
who  ligned  contract,  it  was  not  error  to  ex- 
dude  minutes  and  t^-lawa  <Aered  by  defendant 
corporatiim  to  show  that  the  officers  had  not 
been  authorised  to  execute  the  ctmtraet. 

4.  OoapoBATionB  ^=»57  —  Bt-Laws  —  Noncn 

To  THIBD  PlBSOHB. 

By-laws  at  a  corporatiw  are  of  no  binding 
force  upon  third  persons  having  no  knowledge 
of  them. 

6.  CoBPOBATions  tea  132(8) — Aqbiiot  —  Bvi- 

DEHCK— STAfEUKMTB  Or  AlXBOSD  AOENT. 

In  an  action  against  a  corporation  for 
breach  of  a  contract,  statements  of  a  third  pei^ 
son  were  admissible  in  evidence,  over  objection 
that  such  third  person  was  not  connected  vrith 
tiie  c<nporatim,  where  the  loesident  of  the 


corporaticm  had  stated  that  such  third  person 
was  representing  him. 

Department  2. 

Appeal  from  Snperior  Conrt,  Los  Angeles 
County ;  Fred  H.  Taft,  Jndge. 

Actum  b7  W.  H.  Newton  against  tiw 
Johnston  Organ  &  Piano  Bbnu&ctnring 
Company.  Jui^^uit  for  plafntlfl,  and  de- 
fendant a^ieala.  Affirmed. 

Frank  Bryant  of  Los  Angeles,  for  appe- 
lant. 

Gibson,  Dunn  &  Cmtcher  and  Jas.  A.  Gib- 
son,  Jr.,  all  o£  Los  Angeles,  for  respondent 

MBLVIN,  J.  Plalntlfl  aned  sncceasfnUy 
for  damages  for  violation  of  a  contract  <»C 
employment,  Defendant  appeals  teom  flw 
judgment 

A  contract  In  writing  between  the  plalatUf 
and  defendant  was  Introduced  in  evidence. 
It  was  dated  February  17,  1914,  and  recited 
that  the  Johnston  Organ  &  Piano  Manofao- 
torlng  Company,  a  corporation  organized  on- 
der  the  laws  of  this  state,  has  offered  W.  H. 
Newton,  of  Boston,  Mass.,  employment  as  gen- 
eral superintendent  of  the  corporation's  fac- 
tory at  Van  Nnys.  for  the  term  of  three 
years,  at  a  salary  of  $3,000  a  year,  payable 
9200  monthly  in  cash,  and  fOOO  In  capital 
stock  of  the  corporation  at  the  end  of  eadi 
year's  service;  and  that,  In  addition  to  de- 
voting his  time  to  the  corporation's  business, 
Newton  was  to  assign  all  inventions  made  Iqr 
him  during  his  t«m  of  employment  to  the 
corporation.  The  agreemmt  also  cmtalned 
the  following  language: 

"E^rat  party  hereby  agrees  to  employ'  second 
party  under  the  terms  hereinbefore  expressed. 
Second  party  to  start  work  upon  thirty  days 
notice  by  first  party.  Salary  above  specified 
to  commence  after  second  party  has  stsrted  to 
work  at  the  factory  at  Van  Nuys." 

Tbe  Instrument  was  subscribed  by  the 
name  vt  plaintiff,  by  that  of  *'Joluut(m  Oman 
and  Piano  Mfg.  Ca,"  witti  ttie  corpwate  seal 
attached  and  tbe  rfgnatnres  <tf  **B.  S.  JtAm- 
ston,  Pieoldent,"  and  **A.  &  Streeter,  8ecr»- 
taty." 

It  appears  from  the  testimony,  without  ma- 
terial  oontradlctlxni,  that  before  and  afta 
the  execution  of  tlie  written  Instrnment,  tbe 
plaintiff,  who  was  en  expert  in  the  manufac- 
ture, repair,  and  selling  of  church  organs  and 
planoa,  was  engaged  In  Incrattve  business  In 
Boston.  Bfiass.  He  was  approadied  by  one 
A.  P.  Grandall,  who  represented  bimsdf 
as  an  employfi  of  the  def^dant  corporation, 
and  they  entered  Into  negotiations  relative 
to  Mr.  Newton's  coming  to  California  to  be- 
come superintendent  of  the  corporation's 
factory.  After  Crandall's  return  to  Califor- 
nia, idalntlff  rec^Ted  a  tdegram  from  him 
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asking  plaintiff  If  he  n^ald  come  to  Call- 
fonila  "to  loot  the  ground  over"  with  a  view 
to  entering  the  employ  of  the  defendant  cor- 
poration. This  was  followed  by  another 
message  stating  the  probable  amonnt  of  the 
salary  of  snperlntendent  at  the  factory  in 
Van  Nays,  and  asking  how  ranch  money  Mr. 
Newton  would  require  for  the  expenses  of 
the  trip.  Thereafter  plaintiff  recelred  some- 
thing more  than  f20&— the  amonnt  h«  had 
specified  as  necessary  for  the  expenses  of  the 
Jonmey.  He  then  wait  ttom  Boston  to  Van 
Noys.  He  was  met  at  the  car  by  CrandaU. 
who  escorted  him  to  the  factoty  of  the  John* 
■ton  Organ  ft  Piano  Company.  There  he  met 
Mr.  Johnston,  president  of  the  corporation, 
and  Ur.  Streeter,  the  secretary.  Plaintiff 
oonfeired  with  ttiem  and  with  Mr.  Bryant, 
who  appears  as  ootuuNA  for  defendant  In  this 
action.  As  a  resnlt  of  these  conferences,  the 
written  contract  drami  by  Mr.  Bryant  was 
executed.  Mr.  Johnstmi  told  Mr.  Newton 
that  he  wanted  Qie  new  snperlntendoit  to 
enter  npoD  hli  duties  as  soon  as  possible, 
hat  that  the  company  wanted  to  get  rid  of 
ttie  superintendent  fhm  In  thdr  onplc^  be- 
fore doing  anything  farther.  While  he  was 
In  California,  plalntUf s  botd  bill  was  paid 
1^  the  secretary  of  the  d^endant  corpora- 
tion. Mr.  Newton  returned  to  Boston,  and 
oo  March  t  1914,  he  telegraphed  "BL  & 
Johnston  or  A.  SI.  Streeter  of  the  Johnston 
Organ  and  Piano  Cc,**  asserting  his  anxiety 
to  know  how  affftlrs  wwe  shaping  themselves 
at  the  factory.  This  message  elicited  a 
prompt  reply,  which  was  in  the  following 
form: 

"Mar.  2.  14. 
**Wm.  H.  Newton,  4  Circuit  Sq.,  Boxbury, 
Han. 

"Can  arrange  matten  so  you  4»n  take  hold 
here  any  time  wire  when  you  can  be  here. 
"Johnston  Organ  and  Piano  BIfg.  Ca" 

Plaintiff  wired  In  reply  that  he  was  closing 
oat  his  business  and  would  go  to  work  at 
Tan  Ni^  on  April  IStb.  Thereafter  plaintiff 
bosled  falmatf  f  in  closing  ont  bis  baslness  and 
in  maUng  preparations  fbr  the  contemplated 
trip  to  Callfomla.  On  Blarch  6Ui  he  receiv- 
ed a  letter,  ostensibly  from  the  ocxnpany,  mi 
Its  lettw  paper  ccmtalnlng  the  names  of  B. 
fit.  Jc^nston,  president,  and  A.  E.  Streeto*. 
secretary,  asking  him  to  nse  his  own  Jndg^ 
ment  about  a  man  seeking  employment  with 
tbe  coTporafion.  On  Mardi  16,  1914,  the 
plaintiff  recdved  a  telegram  which  was  as 
followa: 

"Wm.  H.  Newt(Hi,  4  dnait  Sq.,  Boxbury, 
Mass. 

"Impossible  to  arrange  matters  here  1^  flf- 
temth  hold  your  affairs  in  abeyance  until  yon 
bear  fnrthn  fnnn  us  we  are  writing. 

"Johnston  Organ  Go." 

No  lettOT  readied  plaintiff,  and  ca  Bfarch 
26th  he  suit  a  telegram  to  Mr.  Bryant;  attor> 


ney  for  the  corporation,  by  which  be  sought 
information  about  the  promised  letter.  On 
the  following  day  Mr.  Streeter  wired  plain- 
tiff fbAt  Mr.  Johnston  was  very  HI,  and  that 
the  reason  for  the  previous  telegram  was  the 
unsettled  financial  condition.  The  telegram 
also  contained  the  following  sentoice: 

"In  fairness  to  yourself  did  not  with  to  have 
you  come  on  until  these  conditions  are  satis- 
factorily settled  which  we  anticipate  diortly." 

On  March  28tb  plaintiff  wrote,  to  Mr. 
Streeter,  expressing  regret  at  Mr.  Jcduutoi'a 
Illness.  In  this  letter  Mr.  Newton  Informed 
Mr.  Streeter  that  between  Marcb  Ist  and 
the  16th  of  that  month  be  had  done  many 
acts,  which  be  described,  towards,  dosing  oat 
bis  business  In  and  around  Boston.  Receiv- 
ing no  answer  to  this  letter,  he  wrote  again 
on  August  3,  1914,  to  defendant's  attorney, 
informing  that  gentleman  that  he  must  know 
the  true  situation  at  Van  Nnys,  and  reqaeet- 
Ing  an  Immediate  r^ly.  None  was  ever 
received. 

There  was  further  testimony  tending  to 
corroborate  plaintiff's  representations  that 
be  bad  closed  up  his  bnslnesB  affairs  on  the 
strength  of  his  supposed  engagement  by  the 
organ  company. 

At  the  trial  the  defendant  corporation 
called  Its  secretary,  Mr.  Streeter,  to  identi- 
fy its  minutes  and  by-laws,  and  sought  by 
him  to  show  that  the  board  of  directors  had 
never  passed  any  resolution  concerning  the 
contract  of  onployment  and  that  the  presi- 
dent and  secretary  were  not  authorized  to 
contract  for  the  services  of  employes. 

[1]  It  seems  to  be  the  theory  of  defend- 
ant's connsel  that  one  dealing  with  ofilcers 
assuming  to  represent  a  corporation  Is 
ghargeable  with  notice  of  Its  creation  and 
powers  and  the  real  authority  of  the  suppos- 
ed officers  or  agents  with  whom  be  deals,  and 
that  he  proceeds  at  his  peril.  If  this  were 
the  true  rule,  the  doctrine  of  ostensible 
agency  would  be  swept  aside  entirely.  That 
Johnston  and  Streeter  were,  respectively, 
the  president  and  secretary  of  the  corpora- 
tion Is  conceded  by  the  answer.  It  is  admit- 
ted In  appellant's  briefs  that  by  tbe  Introduc- 
tion of  the  agreement,  and  of  the  names  of 
the  officers  executing  It  on  bdialf  of  the 
ciHiH)ratIon,  plaintiff  presented  a  prima  fade 
case  of  due  execution,  but  one  (so  runs  the 
argument)  subject  to  be  overthrown  by  proof 
of  tbe  fact  that  original  authority  was  lack- 
ing. But  plaintiff  did  not  merdy  introduce 
the  contract  He  showed  that  those  persons 
assuming  to  act  for  tbe  corporation  were 
in  fact'  in  control  of  Ite  property ;  that  tiiey 
bad  custody  of  and  used  Its  corporate  seal; 
that  they  used  its  stationery;  that  tb^  re- 
plied with  apparent  authori^  to  telegrams 
directed  to  the  corporation;  that  they,  or 
one  of  them,  paid  his  expenses  while  omn- 
Ing  to  Oalifornla,  while  ranalnlng  hen  In 
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dally  consultation  at  tbe  factory,  and  while 
returning  to  Boston ;  and  tbat  generally  tbey 
held  themselves  out  as  the  authorized  rep- 
resentatives of  the  corporation  In  such  man- 
ner that  the  company  and  Its  directors  could, 
not  well  have  been  Ignorant  of  their  assump- 
tion of  OTtenslble  power.  Where  a  corpora- 
tion holds  out  to  the  world  as  Its  agents  per- 
sons apparently  clothed  with  power  to  trans- 
act Its  ordinary  business,  third  parties  will 
not  be  permitted  to  snfTer  from  the  acta  of 
sncb  agents  by  the  corporation's  attempted 
defense  that  the  ostensible  authority  was  not 
In  fact  conferred.  Do  re  t.  SouQiem  Pacific 
Co.,  163  CaL  182,  124  Pac.  817;  Stevens  v. 
Selma  Fruit  Co.,  Ina,  18  Cal.  App.  242,  123 
Paa  212 ;  Algeltlnger  v.  Burke,  176  CaL  621, 
169  Pac.  373.  The  showing  of  ostensible 
agency  was  very  strong  and  could  not  be 
overthrown  by  mere  proof  that  the  by-laws  or 
minutes  of  the  corporation  failed  to  disclose 
actual  authority  of  the  president  and  secre- 
tary to  contract  for  services  of  employes. 

[2)  It  Is  argued  that  plalntUf  could  have 
no  cause  of  action  until  he  had  received  the 
notice  to  come  to  Van  Nuys  In  30  days  and 
had  actually  reported  there  for  work ;  and 
that  he  may  not  recover  on  the  quantum 
meruit  until  he  has  actually  and  physically 
tendered  his  services.  Answering  the  last 
contention  first.  It  Is  saffldent  to  say  that  this 
Is  not  an  action  for  wages  or  for  work  done, 
but  one  for  damages  for  breadi  of  a  con- 
tract to  employ  plalntUT.  It  Is  gov^ed  by 
the  rules  declared  In  such  cases  as  Seymour 
T.  Oelrlchs.  156  Cal.  782,  106  Pac.  88,  134 
Am.  St  Rep.  164.  The  statement  that  no  for^ 
mal  call  to  work  In  30  days  had  been  aemt  Is 
met  by  the  fact  that  defendant  wired  plain- 
tiff tbat  he  could  go  to  work  at  any  time  and 
by  Its  silence  agreed  that  April  15tb  was  a 
proper  time.  B>rldently,  the  employment  was 
considered  settled  because  plalntUT  was  con- 
sulted regarding  the  hiring  of  one  who  was 
to  be  his  subordinate  in  the  factory.  By 
closing  his  business  in  Boston  and  preparing 
for  the  trip  to  California  plaintiff  made  a 
sufficient  tender  of  bis  services.  It  would 
have  been  Idle  for  him  to  make  the  trip  to 
California  after  defendant  had  countermand- 
ed the  order  to  report  for  duty.  The  gist  of 
his  action  was  his  (Change  of  portion  caused 
by  the  conduct  of  defendant.  S^mour  v. 
Oelrlchs,  BUpra. 

[3, 4]  As  tbe  trial  court  based  Its  finding 
of  agmcy  exclusively  upon  tbe  ostffislble 
agency  of  the  officers  who  signed  tta  contract 
of  Knplo^ent,  it  was  not  error  to  exclude 
the  minutes  offered  by  appellant  to  show  that 
the  president  and  secretarr  had  not  been 
authorized  to  tmploy  a  anperlntendent  Dore 
V.  Southern  Pacific  Co.,  supra.  The  by-laws 
were  also  pnq;>erl7  excluded  for  tbe  same 
reason  and  for  the  farther  one  tbat  they  are 
of  no  blndlDf  force  npon  diird  persons  hav- 


ing no  knowledge  of  them.  Rathbun  t.  Snow, 
123  N.  T.  343,  25  N.  B.  379,  10  L.  B.  A.^866: 
Anglo-Callfomian  Bank  t.  GrangenC  Bank, 
63  Cal.  859. 

[B]  Api>ellant  complains  tbat  the  court  ad- 
mitted certain  statements  of  one  Crandall, 
and  also  letters  and  telegrams  of  Crandall 
to  respondent,  on  the  ground  that  Crandall 
had  no  connection  with  the  corporation  de- 
fendant But  there  was  evldrace  that  the 
president,  Mr.  Johnston,  told  Mr.  Newton 
that  Mr.  Crandall  had  been  acting  as  John- 
ston's representative  in  tbe  matter.  Of 
course,  Crandoll's  own  declarations  could  not 
establish  his  agency;  but  his  course  of  con- 
duct, coupled  with  that  of  defendant's  officera 
and  the  uncontroverted  declarati<Hi  of  the 
president,  justified  the  court  In  admitting 
tbe  testimony  and  exhibits  to  which  obJectlCHi 
Is  made.  Bergtboldt  v.  Porter  Bros.  Co.,  114 
Cal.  681-600,  46  Pac.  738.  Besides,  there  was 
a  complete  case  without  the  evidrace  relat- 
ing to  Crandall. 

Plaintiff  sued  for  a  sum  equal  to  salary 
for  three  years,  mlnns  an  amount  something 
more  than  seven  hundred  dollars.  Judgment 
was  for  $3,000,  which  seems  to  have  been 
correctly  fixed  by  following  the  rule  laid 
down  In  Seymour  v.  Oelrlchs,  supra. 

No  other  alleged  errora  require  examine- 
tlon. 

The  Judgment  is  affirmed. 

We  c<mcar:  IJBINNON,  J.;  WILBirB,  J. 


(»  CaL  Affp.  62) 

GABN  T.  THOBWALX>SON,  SbwUt,  et  aL 
(Civ.  2S06.) 

(District  Court  of  Appeal,  First  I>istrict,  Divi- 
aloa  1,  Callfontia.   Feb.  25.  IttlO.) 

1.  PuuDma  ^»129(1)— ADMiseyoHS— Fail- 
UBE  TO  Deitt  Aixxoatiokb  OT  OOUPZAZnT. 

Allegations  of  complaint  were  admitted  by 
defoidanfs  bBare  to  deny  them. 

2.  AsaiQinfENTB  TOB  BENsnr-  or  Cbxdxtobs 
^»40— Yauditt  or  Absignhknt— NoncoH- 
PUANCE  WITH  Statute. 

Assignment  for  benefit  of  creditors,  though 
failing  to  comply  with  requirements  o{  Civ. 
Code,  SS  344&-3473,  is  vrild  agabist  the  assignor 
and  all  creditors  assenting  to  it,  and  serves  to 
vest  the  assigDor's  title  to  the  property  In  the 
assignee,  being  void  at  most  only  against  cred- 
itors  not  assenting  thereto,  and  against  purchas- 
ers and  incumbrancers  In  good  faith  and  for 
value. 

8.  FBA-UDtTLEHT  COHV1TANOB8.«S>170(1),  181 
(1)— NONDBLIVEET— BrraOT. 

Sale  of  personal  property,  though  not  M- 
lowed  by  immediate  delivery  and  actual  and  con- 
tinued change  of  possesBion,  as  required  1^  Oiv. 
Code,  I  8440,  is  not  a  nnlUty.  but  is  good 
against  all  the  world  except  sdler's  creditors. 
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and  is  good  ugaintt  sach  creditors^  except  when 
attacked  in  legal  proceedings  for  the  ejection 
of  their  debts. 

4.  FUUOUUIVT  OORTKTANCKB  «S»186— NoH- 

muTSBT— Tttlb  or  Bmnta. 
Where  sale  of  personal  property  Is  not  fol- 
lowed b;  immediate  delivery  and  actual  and  con- 
tinued change  of  possession,  as  required  by  Civ. 
Code,  I  3440,  buyer  acquires  good  title  as 
against  all  the  world,  except  creditors  of  orig- 
l&al  seller,  and  against  than  also,  if  he  is  a 
parcbaaer  in  good  faith,  for  valat^  and  without 
notice,  since  the  seller,  bring  the  owner,  can 
eoavtj  tiUsh 

6.  ASSIONHBNTS  FOB  BlNEFIT  OF  CBEDITOBS 

*=>45— Validity  of  AssiotncxnT— Bionrs 

or  ABStoNOB's  Cbbditob. 
Assignment  for  benefit  of  creditors  did  not 
become  void  as  to  creditor  oi  the  assignor,  al- 
though assignment  was  not  followed  by  immedi- 
ate delivery  to  assignee  and  actnal  and  contin- 
ued change  of  possessioD,  as  required  of  trans- 
fer of  personal  property  by  Civ,  Code,  {  3440, 
since  such  statute  is  expressly  made  inapplica- 
ble to  assgnments  for  tienefit  of  creditors. 

Appeal  from  Superior  Court,  Fresno  Couu- 
tji  Qeo.  B.  Cburcb,  Judge. 

Action  by  P.  W.  Garu  against  Horace  Tbor- 
waldson,  as  Sheriff  of  the  coimty  of  Fresno, 
and  another.  Jndgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

H.  E.  Barbour,  of  Fresno,  for  appellants. 
Edmund  Tanszhy,  of  San  Francisco,  and 
Jobnaton  &  Jmea,  ot  Fresno^  tor  respondent 

WASTB,  P.  J.  The  defendant  Tborwald- 
aon,  as  sberiff  of  Fresno  county,  sold  a  quan- 
tity of  oil  casing,  after  third  party 
dalm  du^  made  on  him  by  the  plaintiff 
here,  under  execution  issued  out  of  the  supe- 
rior oourt  of  Qiat  county,  on  a  judgment  In 
fiiTOr  of  one  J.  W.  Hoore,  phKlntlff,  and 
against  J.  M.  Bendrlckson  et  aL,  as  trustees 
to  settle  ttie  affairs  ot  the  BUdr  Oil  Company, 
after  diarter  forfdted,  defendants.  The 
plaintiff  here  Inongbt  this  action  against  the 
sheriff  and  the  other  defendant,  the  surety 
on  his  official  bond,  fra-  damages  for  the  con- 
version. Judgment  went  for  the  plaintiffs, 
and  defendants  appeaL 

On  February  12,  1912,  the  said  Blair  Oil 
CtHUpany,  being  Indebted  to  various  creditors 
In  an  amount  In  excess  of  $20,000,  duly  ex- 
ecuted and  delivered  to  Gam,  Uie  plaintiff 
here,  an  Instrument  In  writing  whereby  It 
did  "grant,  sell,  assign,  transfer,  convey  and 
set  over"  unto  him  Its  real  property  in  Fres- 
no county,  together  with  all  the  improve- 
menta,  and  personal  proper^,  "of  whatever 
kind  and  naturtf'  thereon,  also  all  Its  leases, 
omtracts,  claims,  and  accounts  connected 
therewith.  This  conveyance,  or  assignment, 
waa  made  to  Gam,  In  trust,  to  develop  and 
<q>erate  said  land;  to  manage,  sell  and  dispose 


of  any  and  all  of  the  property  transferred  to 
Iilm;  to  collect  the  tdioses  In  action  and  settle 
and  compromise  all  claims  and  demands — 
all  'for  the  Interest  or  benefit  of  the  cred- 
itors of  the  oil  company.  The  instrument 
farther  provided  that,  after  payment  by  the 
tru&tee  of  the  expenses  of  the  trust,  distri- 
bution and  payment  "of  the  remainder  of  the 
proceeds  and  income  to  and  among  all  the 
creditors  of  the  party  of  the  first  part  rat- 
ably in  proportion  to  their  respective  debts," 
any  surplus  remaining  should  be  paid,  and 
any  property  unsold  or  undisposed  of  should 
be  retraosferred,  to  the  oil  company. 

The  assignment  waa  Jointly  and  severally 
consented  to,  in  writing  by  each  and  all  the 
creditors  of  the  company.  It  was  delivered 
to  the  trustee  but  was  never  recorded.  At  ^ 
the  time  it  was  so  made  and  delivered  the 
quantity  of  oil  well  casing,  which  was  subse- 
quently attached  and  sold  under  the  execu- 
tion sale  hereinbefore  referred  to,  was  In  a 
pile  on  the  real  property  and  near  oil  well 
No.  2,  thereon.  On  March  1,  1913,  the  Blair 
Oil  Company  forfeited  Its  charter  by  falUnc 
to  pay  its  franchise  tax. 

[1]  When  the  present  case  came  on  for 
trial  in  the  lower  court,  in  addition  to  show- 
ing the  foregoing  facts,  the  plaintiff  intro- 
duced considerable  testimony  tending  to  show 
that  the  transfer  of  the  property,  by  the  <M 
company  to  the  trustee,  was  accompanied  by 
an  Immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  posseasloa 
of  the  things  transferred.  This  eridence  was 
offered  apparently,  for  the  purpose  of  sibow- 
Ing  that  the  requirements  ct  section  8440  of 
the  Civil  Code,  rating  to  fraudulent  trans- 
fer ot  personal  property  had  been  compiled 
with.  The  allegations  of  the  complaint  set- 
ting forth  the  due  proceedings  cnlmlnatlng 
In  the  execution  sale  were  admitted  by  fail- 
ure to  deny,  and  the  only  Issue  presented  by 
the  pleadings  was  as  to  validity  of  the  as* 
slgnment  to  Oam,  the  trustee,  and  his  daim 
of  ownenth4>  of  the  personal  property. 

Defendants  thereupon  sought  to  show  tibat 
on  August  26, 1913,  six  months  after  Uie  for- 
feiture ot  the  charter  of  the  oil  company,  and 
a  year  and  a  half  after  the  making  of  the 
assignment  by  the  company  to  Gam,  J.  W. 
Hendricksooi,  who  at  all  times,  up  to  the  for- 
feiture of  the  charter  by  die  corporation,  had 
been  its  president  and  one  of  Its  directors, 
and  at  that  time  therefore  one  of  its  trus- 
tees, by  operatlcMi  of  law,  to  settle  up  Its 
affairs,  had  employed  J.  W.  Moore  to  go,  and 
mat  he  did  go,  upon  the  real  property  whidi 
was  described  In  the  asslgnmmt,  and  take 
possession  and  control  of  the  personal  prop* 
erty  thereon,  and  watch  and  preserve  tiie 
same  for,  and  as  tJx  possession  of,  the  Blair 
Oil  Company;  that,  as  the  csnployft  and  serv- 
ant of  the  Blair  Oil  Company,  said  Uoors 
remained  in  possession  and  control  of  flw 
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personal  property  until  he  brought  the  snlt 
i^lnst  the  trustees  of  the  Blair  Oil  Com- 
pany. In  March,  1917,  and  recovered  the  Judg- 
ment on  which  the  execution  Issued  which 
led  to  the  sale  complained  of  here. 

Defendants  also  offered  to  show  that  (9am, 
trustee  under  the  assignment,  had  never  tak- 
en possession  of  the  property,  or  exercised 
over  It  any  acts  of  ownership,  as  required  by 
section  3440  of  the  ClvU  Code;  that  Moore 
never  had  notice  of  the  assignment  to  Garn, 
and  never  saw  Gam,  or  any  one  representlnB 
him,  In  connection  with  the  pro[>erty  until 
four  years  after  the  assignment;  that  Gara 
then  stated  to  him  that  he  was  not  respon- 
sible for  Moore's  wages;  and  did  not  know 
him  In  the  transaction. 

Defendants'  object  In  offering  the  forego- 
ing testimony  was  to  offset  the  showing  of 
plaintiff  as  to  the  delivery  of  the  personal 
property,  transferred  by  the  assignment,  to 
the  trustee,  and  for  the  further  purpose  of 
establishing  under  the  provision  of  the  same 
section  of  the  Code,  that  Moore,  plaintiff  In 
the  suit  whence  arose  the  execution  sale,  be- 
came a  creditor  of  the  Blair  Oil  Company 
<or  Its  trustees  settling  Its  affairs),  while  It 
remained  In  fall  possession  of  the  property. 

Sustaining  the  objections  of  the  plaintiff 
to  the  offered  testimony,  the  trial  court  held 
that  the  "only  question  for  the  consideration 
of  the  court  was  as  to  whether  the  property 
was  put  out  of  the  hands  of  the  corporation 
by  the  assignment"  Defendants  rested  with- 
out further  showing,  wherenpon  the  court 
made  Its  finding  that  plaintiff  was  owner  of 
the  casing  and  gave  him  judgment  against 
def^dants  for  its  value  at  the  time  of  the 
oonTenion. 

Defendants  claim  that  the  court  erred  In 
ItB  TulluK  and  judgment,  and  on  appeal  base 
thdr  ccmtentlon  on  the  grounds,  first,  that 
the  assignment  by  the  Blair  Oil  Company  to 
Gam  was  not  a  Talld  asslgmnent  for  the 
ben^t  of  creditors ;  and,  second,  that  if  the 
assignment  was  valid  at  the  time  It  was 
made.  It  was  void  as  to  Moore,  who  later  be- 
came a  creditor  while  the  property  stlU  re- 
mained in  the  possession  of  the  oil  company 
and  its  tmstees.  They  base  tbelr  argument 
on  tbelr  construction  of  section  S440  of  the 
Civil  Code,  relating  to  fraudulent  transfers, 
and  section  3449  et  seq.,  of  the  same  Code, 
relating  to  assignments  for  the  benefit  of 
creditors. 

Section  3440  of  the  ClvU  Code,  as  it  stood 
at  the  time  of  making  the  assignment,  so  far 
as  pertinent  to  this  discussion  was  as  fol- 
lows: 

"Every  transfer  of  p«sonal  property  •  •  • 
is  conclusively  presumed,  U  made  by  a  person 
having  at  the  time  the  posBesslon  or  control  of 
the  property,  and  not  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual  and 
eoiitinned  dlianis  of  posseMion  of  the  things 


transferred,  to  be  fraudulent,  and  therefore  void, 
against  those  who'  are  his  creditors  while  ha 
remains  In  possession,  and  tbe  successors  fai  In- 
terest of  sach  creditors,  and  against  any  pwscms 
on  whom  his  estate  devolves  in  trust  for  the 
benefit  <^  others  than  himself,  and  against  pur- 
chasers  or  incumbrancers  in  good  faith  surae- 
guent  to  the  transfer;  provided,  however, 
*  *  *  that  the  proTislons  of  this  section  shaQ 
not  apply  or  extend  *  *  *  to  any  transfer 
or  assignment  made  fw  the  benefit  oi  exadlton 
generally." 

Sections  8449  to  3473  of  the  Civil  Code  pro- 
vide the  procedure  by  which  an  Insolvent 
debtor  may  In  good  faith  execute,  to  the 
sheriff  of  tbe  county  In  wbl(^  he  resides,,  an 
assignment  of  property  In  trust  for  the  satis- 
faction of  his  creditors.  One  of  these  sec- 
tions. No.  3458,  provides  that  the  assignment 
and  the  transfer  by  the  sheriff  most  be  In 
writing  and  properly  subscribed,  acknowl- 
edged and  recorded,  In  the  mode  prescribed 
by  ttie  chapter  on  recording  transfers  of  real 
property.  The  next  section,  3459,  provides 
that  unless  the  provisions  of  said  section 
3458  are  complied  with,  an  assignment  for 
the  benefit  of  creditors  Is  void  against  every 
creditor  not  assenting  thereto. 

[2]  It  cannot  be  seriously  contended  that 
the  Instrum^t  here  compiles  with  the  fore- 
going sections,  3449  to  3473.  On  the  appeal, 
respondent  admits  it  does  not  measure  up  to 
tbe  requirements  of  a  statutory  assignment 
An  assignment  which  falls  short  of  the  re- 
quirements of  these  sections,  however.  Is 
valid  as  against  the  assignor  and  all  aud- 
itors assenting  to  it,  and  serves  to  vest  tbe 
assignor's  title  to  tbe  property  in  the  asslgnea 
It  Is,  at  mMt,  void  (mly  against  creditors  not 
assenting  thereto  and  against  purchasers 
and  incumbrancers  In  good  faith  and  for 
value.  WUholt  v.  Lyons,  ^  CaL  409,  33  Paa 
326. 

[3,  4]  It  Is  likewise  the  law  that  a  sale  of 
personal  property,  though  not  followed  by  Im- 
mediate delivery  and  actual  and  continued 
change  of  possession,  as  required  by  section 
3440  of  tbe  Civil  Code,  is  not  a  nullity,  but  is 
good  against  all  the  world  except  the  cred- 
itors of  the  vendor,  and  Is  good  against  them 
also,  except  when  attacked  In  legal  proceed- 
ings for  the  collection  of  their  debts,,  and 
that  the  vendee,  being  the  ovraer,  can  convey 
title  thereto  and  the  purchaser  from  him 
will,  in  any  event  acquire  a  title  good 
against  all  the  world,  except  the  creditors  of 
the  original  vendor,  and  against  them,  also, 
if  he  is  a  purchaser  in  good  faith,  for  value 
and  wlthoat  notice.  Paige  v.  O'Neal,  12  CaL 
483;  Wllholt  V.  Lyons  supra;  Williams  t. 
Borgwnrdt,  119  Cal.  81,  51  Pac.  15.  Such  as- 
signments pass  the  title  to  the  assignee  and 
the  assignment  becomes  Irrevocable.  Bryant 
V.  Langford.  80  Cal.  642,  22  Pac.  219. 

TbB  Supreme  Court  of  this  state  baa  said} 
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"If  the  •ODTcyance  ii  to  a  trustee,  and  the 
dd>tor  intends  to  divest  himself,  not  odI;  of  the 
title  to  the  property,  but  of  all  control  over  it ; 
U  it  is  intended  aa  an  abK^ate  conveyance  of 
all  his  property,  and  is  made  tor  the  purpose 
of  aecuring  a  distribution  of  ita  proceeds  among 
hit  creditora,  *  *  •  in  lc«al  effect  it  is  an 
assignment  for  the  benefit  of  creditors.  *  *  * 
.The  material  and  essential  characteristle  of  a 
graeral  assignment  Is  the  presence  of  a  trust. 
*  *  *  The  provision  that  a  snrplas  of  pro- 
ceedji  remaining  after  sati8facti<Ki  of  the  claims 
of  the  creditors  named  aboold  be  returned  to  the 
grantora  does  oot  *  *  *  distinguish  the  con- 
tract aa  one  of  leenrlty  only.  *  *  *  The 
raservatton  of  an  interest  in  the  possibla  sorplua 
—not  In  the  property  itself— marks  the  traosao 
tion  more  clearly  as  an  assignment  for  the  ben- 
efit of  creditors."  8abichl  t.  Chaa*.  108  CaL 
86t  87.  41  Paa  80.  81. 

We  are  of  the  opinion  that  the  aaatgnment 
from  the  Blatr  Oil  Company  to  Garn  was  a 
valid  a«8lgnmait  for  the  baieflt  of  the  com- 
pany's creditora^  and  dlveated  the  company 
of  all  title  In  uid  to  the  real  and  peraonol 
PKverty  thmlny  transferred. 

[i]  A^llant'8  remaining  omtentloa  ta 
that  even  If  liie  asaignment  vaa  valid  at  the 
time  it  waa  made  It  aabseqnaLtly  became 
▼old  aa  to  Moor^  onder  aecdon  S440  of  the 
CiTll  Code,  anpra,  by  reaacm  of  the  &ct  that 
he  became  a  creditor  of  tiie  eorporatlou,  or 
Its  tmsteea  settling  ita  affairs,  after  for 
fdtnre  of  Ita  cAuuter,  while  they  renmlned 
In  possession  of  the  personal  property,  de- 
scribed  In  the  astdgnment ;  that  had  the  de- 
fendants been  allowed  to  Introduce  the  prof- 
fered evidence^  tt  wonld  have  eatabllshed 
those  fiftcts;  that  audi  facta  being  shown.  It 
would  follow  aa  a  amdnslon  of  law  that  the 
Iiropnrty  was  rl^tly  adsed  by  Mome  in  the 
hands  of  0am,  the  tmatee,  as  though  there 
had  been  no  attempted  transfw  by  the  oil 
company.  If  the  assignment  had  been  ex- 
ecuted to  ^ect  merely  an  ordinary  transfer 
of  pmcmal  property,  tbla  oontoitton  of  ap- 
pelant would  be  sound.  'Wjatson  t.  Bodgera, 
B8  Oal.  401;  Bohrbongh  ▼.  Johnacm.  107  CaL 
149,  40  Pac  87. 

But,  as  already  pointed  out,  the  asstgn- 
mmt  In  questkm  was  <me  for  the  benefit  of 
credltwa  generally.  Bj  Ita  own  terms,  sec- 
tloa  .8440  of  the  OMl  Code  does  "not  apply 
or  extent  to  any  transfer  or  assignment  for 
the  ben^t  ot  creditors  generally.*^ 

The  testimony  sought  to  be  Introduced  by 
defmdanta  In  tlie  court  b^w  waa  therefore 
Immaterial,  and  not  In  response  to  any 
Issue  within  the  pleadings  In  the  case  The 
ruling  of  the  court  excluding  the  evidence 
waa  correct,  and  Judgment  followed  accord- 
ingly. 

Said  Judgment  Is  therefore  afBrmed. 

We  concur:  RICHARDS,  J.;  KBRRI- 
OAN,  J. 


(»  Oal.  App.  710) 
BUENA  VISTA  OIL  CO.  v.  PARE  BANK 
OF  LOS  ANGELES.   (Civ.  2800.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  Calilomla.  Feb.  18.  19lAk  Be- 
hearing  Denied  by  Supreme  Goort  April  14. 

1919.) 

1.  Appeax,  and  BaaoB  «=s>1011(l)— Bavixw  or 

COVVt'B  FlMDINO— COKFUOriNO  BVIDERCK. 

l^e  court's  finding  on  conflietinf  evidence 
will  not  be  reviewed. 

2.  Apfeai.  and  Brbob  «»1078(5)— Abandon- 
icsNT  or  SPECincATioiTB  or  ERBOa. 

Where,  notwithstanding  many  specifications 
for  insufficiency  of  evidence,  defendant's  open- 
ing brief  complained  of  but  one  finding,  the 
other  specifications  will  be  deemed  abandoned. 

3.  Banks  and  Banking  «s>130(!^DBPO8rr- 
iNo  Check  bt  CoBpoBin  Omon-CBEDrr 
TO  Individuai. 

A  bank  having  no  previous  dealings  with  a 
corporation  and  being  nnacgnalnted  with  its 
officers  or  their  powers  was  not  warranted  in 
accepting  a  cheeli  payalde  to  the  order  of  such 
corporation  bearing  indwsemeat  only  <^  payee's 
name  by  Its  secretary  and  after  eollecthig  the 
check  place  the  amount  to  the  credit  of  the  per* 
son  presenting  It.  withoot  inquiry  as  to  his 
anthorlty.  and  permitting  him  to  withdraw  the 
proceeds. 

4.  CoBpoBAnom  ^b414(^— Pown  ov  Sbo- 

BKTABT  —  iHDOBSUra     AND  OOLLECTINO 

Checks. 

^e  secretary  of  a  corporation  had  no  au- 
thority by  virtue  of  his  office  to  indorse  his 
name  on  a  check  payable  to  the  corporation 
and  present  it  for  deposit  to  be  credited  to 
hlmselt 

5.  Banks  and  Banking  «s3l3O0)— Dbpostts 
or  Cbbok— Agent  or  Oobfobation— Lia- 
BXtJTr  roB  PaooRos. 

Wltere  bank  received  a  check  payable  to  a 
corporation,  with  the  unauthorized  indorsement 
of  its  secretary,  the  corporation's  title  to  the 
proceeds  did  not  pass  to  the  bank  when  the 
bank  collected  the  amount,  but  it  became  lia- 
ble for  money  had  and  received  to  the  corpora- 
tion's nasb 

Appeal  from  Bupolor  Court,  Los  Angeles 
County ;  Robert  M.  Claric,  Judge. 

Action  by  the  Buena  Vista  Oil  Company 
against  the  Park  Bank  of  Los  Angeles. 
From  judgment  for  plaintiff,  and  from  an 
order  denying  new  trial,  defmdant  appeals. 
Affirmed. 

J.  Wiseman  MacDonald,  of  Los  Angeles^ 
tor  ai^llant. 

Oscar  Lawler  and  James  BL  Degnan.  both 
of  Los  Angeles,  for  respondoit 

THOMAS,  J.  In  this  action  plaintiff,  as 
successor  In  interest  of  American  Midway  Oil 
Company,  seeks  to  recover  of  defendant  the 
sum  of  85,000.   Hie  facto  upon  whkh  tUs 


^^Vor  ethsr  oases  see  sams  toplo  and  KET-NUUBBH  In  all  KCT-Nunbwed  DigasU  and  Indexas 
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daloi  Is  based  are  BobstantlaUy  as  follows: 
On  or  about  July  11. 1SH,  oie  A.  L.  Kempor, 
the  secretary  of  tbe  American  Midway  OU 
Oompany  at  Los  Angelea,  appropriated  a 
diedc  for  fS,000,  made  and  forwarded  by  the 
Bvonnca  Consolidated  OU  Ckdmnny  at  Its 
office  In  San  Frandsoo  to  said  American 
Midway  Oil  Oompany^-and  which  will  be  re- 
f erred  to  herdnafter  as  plaintiff — at  Los 
Angdes.  SikA  check  was  drawn  to  the  order 
of  the  xdalntlfl.  It  was  sent  by  aiall  Inclosed 
In  an  mmioj/e  addressed  to  plaintiff.  A.  L. 
Kemxier,  In  the  office  of  plaintiff,  opened  the 
lett»,  extracted  the  tibeA,  and  by  the  use  of 
a  rubber  stamp  Indorsed  iQKm  the  ba^  of 
snch  cbetft  the  words:  "American  Midway  Oil 
CCnnpany,  ,  Sec*y."  In  the  space  follow- 
ing the  word  **Comp8ny"  Kemper  wrote  his 
own  name,  and  thereunder  Indorsed  tbe 
words,  "A.  L.  Kemper,  Secretary."  He  depos- 
ited the  dieck,  thus  Indorsed,  with  tlw  defend- 
ant, and  the  said  d^endant  entered  same  to 
Kemper's  account,  as  by  him  Instructed.  On 
tbe  ISOt  of  July,  1911,  KAiap&r  withdrew 
$1,800,  and  on  the  Slst  o^  the  same  month 
$300  more,  of  tbe  proceeds  of  said  $5,000 
ttkeA  collected  by  the  defradant  bank  by 
chedr  so  drawn  npon  tbe  defendant,  and  sign- 
ed as  aforesaid.  This  money  was  appropriat- 
ed by  Kemper  to  his  own  use.  Tbe  balance 
of  the  $5,000  Is  atlll  retained  by  defendant. 
Tbe  defendant  contendB  that  Kemper  was 
secretary  and  general  manager  of  said  plain- 
tiff from  September,  1910,  to  September  30, 
1911,  and  that  the  said  sum  of  $2,100  so 
drawn  by  Kemper  was  due  him  as  salary  as 
such  secretary  and  general  manager.  Plain- 
tiff did  not  discover  the  loss  of  the  $5,000 
check  until  the  latter  part  of  August,  1911, 
whereupon  demand  was  made  upon  defendant 
for  the  proceeds  thereof.  On  Octolwr  3, 1911, 
two  flecks,  one  for  $4,000  and  one  for  $1,000, 
were  drawn  a^inst  said  fund  In  defendant's 
bank  by  plaintiff,  and,  upon  payment  being 
refused,  such  checks  were  duly  protested. 
Oniereupon  plaintiff  brought  this  suit  Judg- 
mmt  went  for  plaintiff  for  $5,000,  with  in- 
terest and  costs,  from  whli^  and  frcon  an  or- 
der denying  its  motion  for  a  new  trial,  de- 
fendant appeals. 

The  complaint  declared  spedflcally  opon 
the  contention  aforesaid,  and  In  four  sepa- 
rate causes  of  action  asserted  claim  for 
money  bad  and  received  by  and  for  money 
loaned  to  defendant  for  plaintiff's  usa  The 
answer,  and  tbe  several  amendments  thereto, 
after  admitting  the  receipt  of  the  proceeds 
of  said  check.  In  substance  Interposed  the 
following  defenses  to  plaintlfTs  said  causes 
vt  actum :  (1)  That  the  dieck  In  question  was 
not  deposited  with  defendant,  nor  were  any 
moneys  received  thereon  at  the  time  said 
check  was  deposited  the  property  of  plaintiff ; 
but  that  prior  to  the  receipt  of  such  che<^ 
oy  defendant  It  had  been  Indorsed  In  blank 
1^  plalntU^  and  thereafter,  and  prior  to 


such  receipt,  became  the  prop^ty  of  A.  L. 
Kemper,  secr^ry;  that  defendant  made 
collectl(m  ot  said  diec^  tm  13ae  account  of 
said  Kemper,  and,  as  already  hereinbefore 
set  fcnrth,  placed  said  sum  to  tbe  oedlt  of 
mdt  account  (2)  ^Oiat  i^alntlfl  Is  estopped 
from  bringing  Its  action.  Snbseqneat  to  the 
trial  and  xoior  to  Judgment,  and  to  comply 
with  the  proof  and  theory,  of  the  case^  plain- 
tiff, by  leave  ot  the  court,  filed  the  fbllow- 
Ing  amoidment  to  the  complaint: 

"The  plaintiff,  by  leave  of  the  court,  first  had 
and  obtained,  amends  its  complaint  filed  herein 
in  the  following  respects:  By  striking  out  all 
of  paragraph  Y  of  the  first  cause  of  action  In 
said  comjdaint  contained,  and  Inserting  In  lieu 
tliereof  the  fc^wlng:  fDiat  thereafter  and  on 
or  about  tbe  12th  day  of  July.  IMl,  said  4&eck 
of  $5^000.00  was  removed  from  the  office  of 
the  plaintiff,  In  the  city  of  Los  Angelea,  by  A, 
L.  Kemper,  secretly  and  without  the  knowledge, 
consent  or  authority  of  plaintiff,  and  was  by 
said  A.  L.  Kemper,  without  the  knowledge,  con- 
sent or  authority  of  this  plaintiff,  indorsed  as 
follows:  "American  Midway  Oil  Company,  A. 
L.  K«Dper,  Sec'y."  3%at  thereafter  and  on  or 
about  said  12th  day  of  July,  1911,  said  Kemper 
secretly,  and  without  the  knowledge,  consent 
or  authority  ot  this  plaintiff,  delivered  said 
check  to  the  defendant  That  the  defendant 
paid  no  money  or  other  consideration  for  said 
check,  or  the  proceeds  represented  thereby,  and 
parted  with  nothing  of  value  therefor.  That 
subsequently  and  prior  to  the  1st  day  of  August, 
1911,  there  was  paid  to  said  defendant  by  the 
payee  bank  in  said  check  named,  to  and  for  the 
use  of  the  plaintiff  the  sum  of  96JOOOJOO,  rep- 
-  resented  by  said  dieek/** 

Tbe  court  found  against  tbe  defendant  up- 
on the  material  Issues.  Defendant  by  cer- 
tain spedflcattons,  attacks  many  of  said  find- 
ings as  being  wttbout  "sufficient"  evldenoe 
to  support  than. 

[1-8]  From  a  careful  perusal  and  consid- 
eration of  tbe  evidence  before  us,  we  are  of 
the  oplni<Mi  that  tbe  record  contains  evidence 
tending  to  prove  every  issue.  There  was  con- 
flict In  the  evld^ce,  and  we  will  not  disturb 
tbe  findings  of  the  trial  court  up<Mi  such  tes- 
timony. Porter  v.  Johnson,  172  Oal.  456, 
156  Pac.  1022.  Notwithstanding  the  many 
Bpedflcatlons  for  Insufficiency  of  evidence, 
defendant's  opening  brief  complains  of  but 
one  finding.  It  therefore  follows  that  the 
remaining  spedflcattons  may  be  deemed 
abandoned.  Sh^herd  v.  Turner,  129  Cal. 
530,  62  Pac.  106;  Duncan  v.  Ramish,  142  Cal. 
686,  76  Pac.  661.  Tbe  controversy,  therefore, 
so  far  as  we  are  concerned,  centers  upon  the 
question :  What  was  tbe  duty  of  the  defend- 
ant bank  when  the  check  was  presented  by 
ECTipert  The  question  of  agency  is  not 
here  Involved.  It  does  not  ap[}ear  from  the 
evidence  that  there  was  any  delegation  of 
authority,  or  any  "holding  out"  or  any 
transaction  of  like  diaratter  with  "any  on^" 
or  any  dealings  of  any  kind  wlUi  the  defend- 
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ant,  to  the  knawledge  of  plaintiff.  Aa  Is  ao 
well  said  by  respondents: 

"The  latter  (defendant)  bad  its  selected  de- 
positaries. Its  b;-law8  devised,  and  its  direc- 
tors  enforced,  a  plan  for  tbe  safepiardiog  of  its 
funds.  The  signatures  of  two  of  its  officers  were 
roQuired  to  withdraw  its  funds  from  such  de- 
positariea.  Kemper  was  not  one  of  such  officers, 
nor  was  the  defendant  one  at  sudi  depositaries. 
Tht  veUj  cash  account  is  without  influoiee  or 
nlevancr  tai  thia  controrersy.  Bach  account 
was  ori^nally  kept  in  the  name  of  li.  T.  Wells 
indiTiduallT.  It  was  continued  by  means  of 
Wells'  individual  check  to  the  date  of  the  $S,000 
transaction,  in  the  name  of  A.  Lu  Kemper,  sec- 
retary. The  acconnt  was  a  small  one,  not  ex- 
ceeding ¥100  at  any  time.  That  checks  were 
drawn  against  such  petty  cash  account,  first 
by  Wells,  and  later  by  Kemper,  to  pay  for 
stamps  and  other  like  office  expenditures  of 
plaintiff,  is  without  significance.  The  account 
so  maintained  was  under  the  sole  control  of 
the  individual  in  whose  name  it  was  opened. 
Deposits  to  the  credit  thereof  were  properly 
made,  because  the  checks  In  every  case  were 
drawn  to  the  order  of,  and  were  indorsed  by, 
the  peAon  named  In  such  acconnt.  Its  name 
did  not  appear  thereon,  nor  did  it  have  any  in- 
terest therein,  to  the  knowledge  of  defendant. 
The  officers  of  the  latter  testified  that  they  did 
not  know,  until  after  the  f5,<XX>  transaction, 
that  plaintiff  claimed  any  moneys  in  their  in- 
stitution. The  proof  leaves  Kemper  bare  of  all 
power  to  dispose  of  the  funds  of  plaintiff.  It 
demonstrates  that  there  was  not  the  slightest 
basis  for  defendant's  claim  of  justification,  be- 
cause of  Kemper's  agency.  It  forces  defendant 
to  the  contention  that,  notwithstanding  the 
utter  failure  to  produce  any  testimony  tending 
to  support  its  claim,  nevertheless  the  law  im- 
poses no  penalty  upon  it.  Accordingly,  tbe 
question  for  determination  may  be  restated  as 
follows:  May  a  bank,  without  previous  deal- 
ings with  a  corporation,  and  nnacquainted  with 
its  officers  or  their  powers,  accept  a  check,  by 
its  terms  payable  to  the  order  of  such  corpora- 
tion, bearing  the  indorsement  only  of  the  payee's 
name  by  its  secretary,  collect  the  amount  of 
such  check,  place  it  to  the  credit  of  the  person 
presenting  it,  refrain  from  making  any  inquiries 
as  to  the  authority  of  such  person,  permit  him 
to  withdraw  such  proceeds,  and  escape  liabil- 
ity to  the  payee,  in  the  foce  of  the  uncontra- 
dicted evidence  that  such  person  as  Becretary 
had  no  authority  to  act,  and  that  the  moneya 
so  withdrawn  were  devoted  to  bis  personal 
use?" 

The  answer,  of  course,  must  be  in  the  ne- 
gative. The  right  of  said  Midway  Oil  Com- 
pany to  the  check  in  question  had  not  been 
assigned  or  transferred  by  any  one  authorized 
so  to  do. 

[4}  Viewing  this  case  in  the  light  of  all 
the  evidence  and  surrounding  <drcumstances, 
it  is  clear  that  Kemper  had  no  authority,  ex- 
press or  Implied,  to  sign  said  check;  nor  did 
he  have  any  authority  by  virtue  of  his  office 
as  secretary.  Palo  Alto,  etc.,  Ass'n  v.  First 
National  Bank,  33  Cal.  App.  214,  164  Pac. 
1124;  Blood  v.  Marcuse,  38  Cal.  590,  99  Am. 
Dec  435;  Alta,  etc,  t.  Alta,  etc,  78  Cal.  629, 


21  Pac.  373;  Asher  r.  Sutton,  31  Kan.  290. 
1  Pac.  535.  In  the  absence  of  such  authority, 
a  secretary  cannot  transfer  his  principal's 
property;  his  authority  will  not  be  pre- 
sumed, but  on  the  contrary  must  be  affirma- 
tively shown  to  exist.  Palo  Alto,  etc.,  v. 
Bank,  supra;  Read  v.  Buffum,  79  CaL  77, 

21  Pac.  555,  12  Am.  St  Rep.  131;  California, 
etc..  V.  ScIaronL  130  CaL  277,  72  Pac  990.  If 
would  appear  that  any  prudent  and  Intelli- 
gent person  would  have  been  placed  on  notice 
by  the  very  presentation  of  the  check  in  con- 
troversy for  deposit,  as  It  possessed  within 
itself,  as  we  view  It,  elements  of  suspicion 
and  irregularity.  Being  chargeable  with 
knowledge  that  the  power  of  such  secretary 
will  not  be  presumed,  but  must  be  shown.  It 
.was  the  duty  of  the  bank,  before  dealing  with 
such  check,  to  establish  the  evidence  of  the 
secretary's  power.  Defendant  contends  that 
It  would  place  a  burden  upon  bank  tellers 
"if  they  were  compelled  to  exercise  Judicial 
functions  and  ascertain  tbe  ownership  of 
funds  represented  by  thousands  of  checks 
which  were  deposited  under  similar  circum- 
stances, before  placing  tbe  same  to  the  credit 
of  the  last  Indorser.  Further,  how  much 
patronage  would  a  bank  have  If  it  were  to 
challenge  the  honesty  of  tbe  man  making 
the  deposit?"  To  our  mind  it  Is  not  a  que»- 
tlon  of  the  bank's  challenfdng  the  honesty  of 
any  one,  but  the  performance  of  a  duty  im- 
pressed upon  It  by  law.  "Desire  for  'patron- 
age,' while  commendable,  should  not  be  en- 
couraged by  the  practice  of  unbusinesslike 
and  Irregular  transactions" — as  respondent 
so  well  puts  It.  From  the  evidence  here  It 
appears  that  defendant,  without  making  any 
Inquiry  whatever — and  Kemper  wns  carefol 
not  to  offer  any  Information — accepted  the 
check  for  collection,  forwarded  It  to  the 
drawee  bank  for  payment,  received  the 
amount,  and  still,  without  making  any  effort 
to  comply  with  its  duty  of  Inquiry,  and  upon 
Kemper's  instruction,  placed  the  amount  to 
the  credit  of  Kemper,  as  secretary,  and  there- 
after permitted  him  to  iniike  withdrawals 
therefrom.  Tbe  very  name  of  the  payee,  and 
the  attempted  Indorsement,  cast  a  "shadow" 
upon  the  chedi,  which  could  have  been  re- 
moved by  the  performance  hy  the  bank  of 
its  plain  duty  under  the  law — that  of  Inquiry. 
Ward  V.  City  Trust  Ca,  192  N.  Y.  61,  84  N. 
E.  685 ;  Levy  t.  Irvine,  134  Cat.  664,  66  Pac 
953. 

[5]  The  language  of  the  court  In  the  case 
of  Fresno  Canal,  etc.,  t.  Rowell,  80  CaL  114, 

22  Pac.  53,  13  Am.  St  Bep.  112.  when  it  Is 
said: 

"The  defendant  cannot  be  allowed  to  shnt  his 
eyes  and  nay  he  did  not  see,  when  by  opening 
them  he  might  have  seen" 

— Is  very  apropos  here.  There  can  be  no- 
merit  In  defendant's  contention  that  It  was 
justified  In  refusing  compliance  with  plain- 
tiff's demand  for  payment  to  it  of  said  money 
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becaOBe  ttae  uld  dwdc  bad  been  generally 
Indorsed.  As  we  bave  already  seen,  mch 
was  not  the  case.  Because  of  the  unauthor- 
ized Indorsemoit  of  the  che<&  by  Kemper, 
I^alnturs  title  to  the  proceeds  (tf  said  check 
did  not  pass  to  defendant  when  the  latter 
coltected  the  amount  thereof  from  the  draw- 
er's bank ;  but,  Instead,  it  became  liable  to 
plaintiff  for  that  much  money  had  and  re- 
(%lved  to  and  fbr  the  use  of  plaintiff.  Palo 
Alto,  etc.,  T.  Bank,  supra ;  Knoxrille  Water 
Ooi  T.  Bank.  123  Tenn.  364,  131  a  W.  447 ; 
Ward  T.  City  Trust  Co.,  supra.  As  we  Tlew 
the  evidence  and  construe  the  law  appli- 
cable to  this  case^  there  was  not  the  slightest 
excuse  for  the  act  Of  the  defendant  bank  In 
so  accepting  said  che<^.  As  we  have  seen, 
there  were  no  prerlous  dealings  because  of 
which  it  might  be  misled.  Kemper  said 
nothing;  no  inquiry  was  made  of  him. 
Without  any  fault  upon  the  part  of  plaintiff 
its  property  was  taken  and  attempted  to  be 
dl8i)Osed  of  by  one  having  no  authority  so  to 
do.  Had  the  defendant  bank  performed  Its 
plain  dnty  here,  it  would  have  been  saved 
from  Its  preset  predicament,  and  Kemper 
would  have  been  thwarted  In  bis  unlawful 
sdieme.  The  whole  theory  of  defendant  here, 
and  the  very  foundation  of  Its  argument,  is 
based  upon  the  assumption  that  Kemper  was, 
at  the  time  the  check  was  received,  secretary 
and  general  manager  of  plaintiff.  This  was 
not  the  case.  He  was  secretary,  bnt  he  was 
not  the  general  manager,  and  had  not  been 
fbr  many  months.  He  never  did  have  au- 
thority to  do  what  he  attempted  to  do  here, 
as  the  evidence  In  this  case,  not  only  abun- 
dantly, but  conclusively,  shows.  Our  ques- 
tion Is  therefore  answered  by  the  statement 
that,  the  bank  should  have  made  Inquiry. 

For  the  reasons  above  stated,  and  many 
others  that  occur  to  us  not  necessary  to  men- 
tion, we  are  of  the  opinion  that  the  evidence 
amply  supports  the  findings  complained  of 
by  appelant  here.  No  other  point  in  the  rec- 
ord before  us  merits  atteoUon. 

Judgment  and  order  affirmed. 

Wo  concur:  FINLATSON,  P.  J.; 
SLOANB,  J. 


(40  Cftl.  App.  1) 

MURPHY  T.  RIECKS,  Sheriff,  et  aL 
(Civ.  1948.) 

OMstriet  Court  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  18,  1919.  Rehearing  Denied  by 
Supreme  Court  April  17,  1919.) 

L  JvDQianTB  «=>773  —  Lien  —  Convktanox 
Pbiob  to  Entbt  of  Jddouent. 
Where  judgment  directed  defendant  to  pay 
jdaintifl  spedfied  amount  per  month  until  speci- 
fied date,  and  snbsequent  to  such  date  anther 
hearing  was  bad,  and  a  Judgmmt  entered  direct- 
ing d^endant  to  pay  ^aintiff  a  specified  som 


per  month  from  sndi  date^  the  two  iodgroents 
were  entirely  distinct  fr«D  each  other,  and  lat* 
ter  judgment  did  not  beconie  a  lien  upon  prt^ 
erty  conveyed  by  defendant  prior  to  its  entry, 
but  subsequoit  to  entry  of  first  judgment. 

2.  JUDQICENTB  «=p743(^— GOKOLUSITKHXSS— 
TaUUITT  or  CONVXTAirGK. 

Judgment  decreeing  validity  of  husband's 
conveyance  to  wife  is  conclusive  as  to  validity  of 
conveyance  upon  wife's  sabsequent  action  to 
restrain  sheriff  from  levying  execotioa  upon  the 
land  to  satisfy  a  Judgment  against  husband  al- 
tered Bubseiiuait  to  the  ^veyance. 

8.  BxEonnoH  «=9l71(D— Aonon  to  EhrJOis. 

Injunction  may  be  Issued  to  restrain  sheriff 
from  levying  execution  upon  land  to  satisfy 
judgment  recovered  against  grantor  soliseqnent 
to  his  cmveyance  of  the  land. 

4.  Qnzsiina  Title  ^7(4)— Oi<oud  Upon  Tt- 

TUD-SALS  op  t«AND  TJPON  SXBGUTIOn. 

The  sale  of  lands  upon  an  execution  issued 
against  the  grantor  of  the  person  holding  legal 
title  will  cast  a  doud  npon  the  tide. 

5.  Execution  ^=»171(4>— Injtjnctiom  or  Sauc 
— Cloud  on  Tttli. 

Sals  of  land  will  be  enjoined  where  ite  effect 
will  be  to  doud  the  title  of  the  party  complain- 
ing. 

6.  Pabkrt  and  Child  <t=>SG^— Sufpobt  or 
Child— DuTT  or  Paeent. 

Father  has  legal  dut^  of  supporting  his 
daughter  who  is  unable  to  support  herself  where 
he  has  ample  means  for  doing  so. 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  W.  H.  Langdon,  Judge. 

Action  hy  Alice  E.  Murphy  against  William 
H.  Biecks,  as  Sheriff  of  the  County  of  San 
Joaquin,  State  of  California,  and  Lulu  Mig^ 
Don  Murphy.  Judgment  for  plaintiff,  and  dft- 
fendant  named  appeals.  Affirmed. 

Walter  F.  Lyndi.  of  Stockton,  tor  usnftSi- 
lant 

John  B.  Cnmln,  at  Stockton,  tta  respond- 
enL 

HART,  J.  The  appeal  is  by  defendant, 
l4ilu  Mignon  Murphy,  from  a  judgment,  en- 
tered in  the  superior  court  of  the -county 
of  San  Joaquin,  restraining  defendants  from 
selling,  by  virtue  of  a  certain  writ  of  ex- 
ecution, at  sheriff's  sale  or  otherwise,  certain 
real  property  of  plaintiff. 

The  defendant  Rlecdcs,  as  sheriff,  filed  an 
answer  and  disclaimer,  and  upon  the  trial 
was  permitted  to  withdraw  from  the  case. 
The  real  parties  to  the  action,  therefore,  are 
the  plaintiff  and  Lulu  Mignon  Murphy,  who 
will  hereinafter  be  referred  to  as  the  defend- 
ant and  appellant. 

Prior  to  the  13th  day  of  October,  1908,  S. 
S.  Murphy  was  the  owner  of  the  property 
sought  to  be  sold  by  virtue  of  said  writ  of 
execution.  On  aald  day,  tqr  deed  of  gift,  he 
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CMiVeyed  flald  property  to  bis  wife,  Alice  K. 
Mnrphy,  plaintiff  herein,  which  deed  was 
daly  recorded  on  Auguat  6, 1911.  since  which 
time  the  property  has  stood  In  tb»  name  of 
plaintiff. 

Appellant  Is  the  daughter  of  plaintiff  and 
her  husband,  said  S.  S.  Murphy.  On  the  13th 
day  of  March,  1911,  she  Instituted  an  action 
(No.  9890)  against  her  father.  It  was  al- 
leged In  the  complaint  that  plaintiff  was  a 
poor  person,  afflicted  with  disease  and  nnable 
to  work  and  support  herself,  that  she  had 
frequently  demanded  of  her  father  that  he 
maintain  and  support  her,  and  that  he  was 
financially  able  to  contribute  to  her  support 
The  demand  was  for  $30  per  month,  com- 
mencing July  IB,  1896,  and  for  attorney's 
fees  and  costs,  l^e  defendant  In,  said  action 
filed  an  answer,  and  on  the  ^th  day  of  April, 
1911,  a  partial  hearing  was  bad,  and  the  de- 
fendant, upon  agreement  and  stipulation  of 
the  parties,  was  awarded  an  allowance  of 
$18  per  month,  payment  of  which  was  to 
begin  on  the  29th  of  said  month  of  April  and 
to  continue  to  be  made  on  the  26th  day  of 
each  and  every  month  thereafter  until  the 
2d  day  of  January,  1912.  Thereupon,  and 
upon  die  agreement  between  counsel  for  the 
respectlre  parties  and  the  announcement  in 
open  court  that  "the  Interests  of  the  parties 
might  best  be  served  by  continuing  the  fur- 
ther hearing  of  said  matter  ontll  Tuesday, 
the  2d  day  of  January,  1912,"  the  matter  was 
continued  by  the  court  for  further  hearing 
to  said  date.  On  March  21, 1912,  another  hear- 
ing was  had,  and  judgment  was  entered  In  fa- 
Yor  of  plaintiff  In  said  action  (def^dant  here- 
in), directing  defendant  in  said  action  to  pay 
her  the  mm  of  (19  per  month  from  January 
6, 1912.  In  this  connection  It  should  be  stat- 
ed that  the  trial  court  lit  this  action,' in  Its 
findings,  refers  to  and  treats  Its  Judgment  of 
January  6,  1912,  as  a  modification  of  the 
order  or  judgment  of  April  26, 1911.  In  other 
words  the  phraseology  of  the  recitals  In  the 
Judgment  or  order  of  April  26,  1911,  award- 
ing the  defendant  here  a  monthly  allowance 
of  $18  for  a  specified  limited  period  seems  to 
indicate  that  the  matter  was  not  on  that  date 
folly  beard,  and  that  the  allowance  awarded 
def«idant  In  this  action  was  Intended  as 
more  In  the  nature  of  a  pendente  lite  pro- 
vision than  as  a  final  Judgment,  but  the 
theory  of  the  findings  herein  is  that  the  orig- 
inal award  was  in  the  form  of  a  Judgment, 
and  that  the  later  or  final  Judgment  was  a 
modification  of  the  former. 

However,  on  the  23d  day  of  June,  1913,  de- 
fendant and  appellant  brought  an  action 
(10814)  against  both  her  parents.  In  the 
third  amended  complaint  therein,  filed  Sep- 
tember 11,  1916  the  Judgment  In  said  action 
9896  was  set  out,  and  It  was  alleged: 
That  the  same  is  istill  in  full  force  and  effect: 
that  S.  S.  Mnrphy  has  disposed  of  all  the 
property  which  was  recorded  in  bis  name  at 


the  time  of  the  fillip  of  the  complaint  and 
the  rendering  of  the  Judgment  In  said  actlMi, 
and  that  there  Is  now  no  property  standing 
In  his  name  on  the  records  of  the  county  of 
San  Joaqnin;  that  for  more  than  two  years 
said  S.  S.  Murphy  "has  lived  In  defiance  of 
said  plaintiff's  afore-descilbed  Judgment 
against  him,  and  has  paid  said  plaintiff  no 
money  at  all,  *  •  •  and  refuses  to  com- 
ply with  the  said  Judgment"  It  was  alleged 
that  "plalntiS  believes,  alleges,  and  afiSnns" 
that  said  transfer  by  said  S.  S.  Mnrphy  to 
Alice  K.  Muri^  of  the  aforesaid  real  estate 
was  made  "for  the  purpose  of  placing  all 
properties  In  the  name  of  bis  said  wife,  and 
thereby  to  endeavor  to  evade  the  payment 
of  the  afore-descrlbed  Judgment  of  court  and 
to  defraud  said  plaintiff  out  of  the  lnc<Hne 
awarded  her  for  her  maintenance  and  sup- 
port"; that  said  transfer  by  S.  S.  Murphy 
to  his  wife  "was  not  made  and  recorded  In 
good  faith  or  for  any  legal  purpose  whatso- 
ever, but  •  *  •  for  the  purpose  of  de- 
frauding said  plaintiff  out  of  the  afore-de- 
scrlbed Judgment  of  court  and  out  of  the  In- 
come awarded  said  plaintiff."  The  complaint 
prayed  that  said  deed  of  gift  be  declared 
fraudulent  as  against  plaintiff,  and  that  the 
same  be  stricken  from  the  records  of  said 
county.  Issue  was  Joined  by  answer,  and 
the  court  found:  That  the  deed  of  gift  was 
not  made  to  defraud  plaintiff,  but  was  made 
In  good  faith;  that  said  deed  was  delivered 
to  Alice  E.  Murphy  on  the  13th  of  October, 
1908,  since  which  date  said  propaty  "has 
been  the  adnslTe  pn^erty  of  said  Alice  K. 
Hnri^."  Judgment  was  accordini^y  en- 
tered in  tevor  of  defendants  In  said  ution. 
No  appeal  was  taken  frcmi  said  Judgment 

S.  S.  Murphy  complied  with  the  tM*ms  of 
the  Judgment  In  action  No.  9896  until  May  5, 
1914,  when  be  ceased  making  payments.  On 
December  6,  1916,  execution  was  Issued  to  re- 
cover the  sum  of  $465  then  due,  and  the 
sheriff  levied  upon  the  property  conveyed 
by  said  deed  of  gift  Alice  K.  Murphy  served 
upon  the  sheriff  a  "third  party  claim"  In 
which  she  notified  blm  that  she  was  the  own- 
er of  the  property  levied  upon  and  donanded 
its  release. 

On  the  12tb  of  January,  1917,  the  present 
action  (12336)  was  commenced  by  Alice  K. 
Murphy  against  the  sheriff  and  Lulu  Miguon 
Murphy.  The  complaint  alleged:  "That  S. 
S.  Murphy  has  no  right,  title,  interest,  or 
claim  in  said  real  property,"  describing  It; 
that  the  writ  of  execution  referred  to  re- 
quired the  sheriff  to  make  good  "certain 
sums  therein  specified  out  of  the  personal 
or  real  property  of  S.  S.  Murphy";  that  by 
virtue  of  said  writ  of  execution  the  sheriff 
has  levied  upon  real  property  of  the  plaintiff 
and  is  about  to  sell  the  same;  that  on  the  3d 
day  of  January,  1917,  the  plaintiff  served  on 
the  defendant  sheriff  "ber  verified  claim  to 
said  real  property,   •   •   •   (^q^  ^  demand 
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fhat  said  real  property  be  snrendered  to  said 
];)Ialntlff."  which  demand  was  by  the  sheriff 
refused.  It  was  then  alleged  that  said  writ 
of  execution  was  Issued  In  said  case  No.  9896, 
and  reference  la  made  to  the  Judgment  there- 
in obtained.  The  execution,  delivery,  and  re- 
cordation of  said  deed  of  gift  are  alleged. 
Reference  is  made  to  action  10814,  and  the 
Judgment  therein  rendered  decreeing  that  the 
property  in  question  Is  the  separate  property 
of  plalntlft;  "that  the  defendant  Lulu  Mlgnon 
Murphy  holds  no  Judgment  against  this  plain- 
tiff," and  that  she  Is  well  aware  that  the 
property  stands  In  the  name  of  plaintiff  and 
that  S.  S.  Marphy  has  no  right,  title.  Interest, 
or  claim  therein.  The  prayer  was  for  an 
order  restraining  the  sheriff  from  selling 
said  property. 

The  answer  of  defendant  denied  plaintiff's 
ownership  of  the  property;  alleged  that  on 
April  10,  leil,  and  on  April  14,  1911,  S.  S. 
Murphy,  in  his  answer  In  action  9896,  ad- 
Qiltted  ownership  of  said  property;  alleged 
that  S.  S.  Murphy  has  Interest  In  said  prop- 
erty "to  the  extent  of  the  aforesaid  Judg- 
ment'; that  the  deed  of  gift  is  void  as 
against  the  Judgment  secnred  against  S.  S. 
Murphy ;  "affirms  that  said  plaintiff,  by  neg- 
lecting and  falling  to  record  said  described 
and  alleged  deed  of  gift  prior  to  said  com- 
mencement of  said  action  9896,  has  waived 
all  right  to  priority  oTer  the  Judgment  In 
said  case,"  and  has  waived  all  rlgfht  to  Inters 
fere  with  the  execution;  that  the  Judgment 
la  action  0896  became  a  Uen  on  tlie  i»r<qpert7 
prior  to  the  recording  of  tbe  deed  of  gift 

On  January  16, 1917,  a  temporary  restrain- 
ing order  was  issued  and  served  upon  the 
sheriff.  The  action  was  tried  <ni  April  10, 
1917,  findings  were  filed  in  favor  of  plaintiff, 
and  Judgment  was  entered  on  May  21,  1917, 
enjoining  defendants  from  selling  plaintUTa 
property. 

[1]  We  think  that  the  tiieory  of  the  find- 
ings In  this  action  that  the  Judgment  of 
March  21, 1912  Involved  a  modification  of  the 
said  ju^ment  or  order  of  the  26th  day  of 
April  1911,  awarding  the  plaintiff  In  said 
proceeding  (defendant  herein)  the  sum  of  $18 
per  month  until  the  2d  day  of  January,  1912, 
is  not  sustainable.  The  two  Judgments  are 
entirely  distinct  from  each  other.  The  one 
was  limited  to  exist.  In  Its  operative  effect, 
to  a  certain  spedfled  time,  and  when  the 
time  to  which  it  was  so  limited  lapsed,  which 
was  prior  to  the  rendition,  and  the  entry  of 
second  Judgment,  it  became  functus  officio, 
and  assuming  that  by  virtue  thereof,  a  lien 
attached  to  the  premises  conveyed  by  S.  B. 
Mnrphy,  In  October,  1908,  to  the  plaintiff 
herein,  the  grant  not  having  been  recorded 
ODtfl  after  said  Judgment  was  entered,  then 
said  Hen  passed  out  contemporaneoosly  with 
the  passing  out  of  said  Judgment,  It  appear- 
ing that  the  same  was  fully  satisfied  by  said 
B.  8.  MnriAiy.   It  follows  that.  8in<»  the  con- 


veyance  from  S.  S.  Murphy  to  the  plaintiff 
herein  was  of  record  at  the  time  of  the  ren- 
dition and  entry  of  the  second  Ju^^ment,  no 
lien  by  reason  of  said  second  Judgment  could 
attach  to  the  said  premises. 

[2]  As  to  the  charge  in  the  answer  ba«ln 
that  the  conveyance  from  S.  8.  Mnrphy  to 
the  plaintiff  herein  was  fraudulent  and  made 
for  the  purpose  of  preventing  the  satisfaction 
of  the  Judgment  herein  out  of  the  property  so 
conveyed,  the  ready  reply  thereto  is  to  be 
fonud  In  the  finding  and  In  the  evidence  that, 
in  an  action  Instituted  by  the  defendant  here 
In  September,  191S,  and  subsequent  to  the  en- 
try of  the  second  Judgment  awarding  her  a 
monthly  allowance  for  support  against  her 
father,  8.  S.  Murphy,  the  Issue  as  to  the  al- 
lied fraudulent  transfer  of  the  premises  In- 
volved herein  by  8.  S.  Murphy  to  the  plain- 
tiff herein  was  made  by  the  pleadings,  and 
opoD  the  trial  thereof  the  court  found  and 
decided  that  the  charge  of  fraud  In  said 
transaction  was  without  foundation.  As 
seen,  no  appeal  was  tak^  from  the  Judgment 
in  said  action,  and  the  finding  or  decision  In 
said  action  that  said  conveyance  was  not 
fraudulent  or  made  with  Intent  to  defraud 
the  defendant  of  the  fruits  of  her  Judgment 
against  her  father  for  maintenance  and  sap- 
port  is  Gondni^Te  upon  that  Issue  as  against 
her. 

[i-l]  Tb9  dalm  Is  made  that  injunction  Is 
not  the  proper  remedy  in  aoch  a  case  as  this. 
ThB  contmtlon  possesses  no  force.  It  is  thor- 
oughly settled  that  a  sale  of  lands  upon  an 
execution  Issued  against  the  grantor  of  the 
person  holding  the  legal  title  will  cast  a 
doud  upon  the  title  (Einstein  v.  Bank  of  Cali- 
fornia, 137  Cal.  47,  49,  69  Pac.  616;  High  on 
Injunctions  [3d  Ed.]  g  379 ;  Freeman  on  Ex- 
ecutions [3d  Ed.]  vol.  3,  I  438;  Plxley  v. 
Hugglns,  16  Cal.  133),  and  It  Is  equally  well 
settled  that  a  sale  will  be  enjoined  where  Its 
effect  will  be  to  cloud  the  title  of  the  party 
complaining  (High  on  Injunctions,  |  372; 
Shattuck  V.  Carson,  2  Cal.  588;  Plxley  v. 
Hugglns,  16  Cal.  128;  Culver  v.  Rogers,  28 
Cal.  520 ;  Porter  v.  Pico,  55  Cal.  175 ;  Porter 
V.  Jennings,  89  Cal.  440,  26  Pac.  965;  Ein- 
stein V.  Bank  of  California,  137  CaL  47.  49,  68 
Pac.  616). 

The  plaintiff  was  the  owner  of  the  legal 
title  to  the  property  involved  herein  and  In 
possession  thereof.  Her  title  to  the  property 
was  not  only  presumptively  good,  but  estab- 
lished to  be  perfectly  valid  by  a  solemn  Judg- 
ment of  a  court  of  competent  Jurisdiction  In 
an  action  where  the  validity  of  her  title  was 
directly  challenged.  The  sale  of  the  property 
by  the  sheriff  under  the  execution  Issued 
against  the  property  for  the  satisfaction  of  a 
Judgment  against  her  husband,  although  In- 
sufficient to  vest  title  In  the  purchaser  at  the 
execution  sale,  would  nevertheless  be  suffi- 
cient to  enshroud  the  validity  of  her  title  in 
a  veil  of  doubt*  and  thus  cast  a  cloud  nptm 
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It  We  can  Imagiike  no  case  where  the  In- 
JonctlTe  or  prereDttve  Auction  of  courts  of 
equltr  could  be  more  justly  or  appropriately 
be  called  Into  action  than  In  a  case  where  as 
here,  there  was  aboot  to  be  consommated  a 
proceeding,  bearing  upon  its  face  the  Insignia 
of  judicial  autborlty,  which  would.  If  carried 
out,  involve  the  validity  of  a  person's  title  to 
land  In  doubt  Certainly  It  would  be  a  very 
weak  system  of  remedial  Justice  that  would 
require  the  owner  of  the  land  to  stand  help- 
less and  mute  until  after  the  threatened  mls- 
diief  to  his  title  had  been  committed,  and 
we  know  of  oo  other  remedy  afforded  either 
by  the  law  or  by  the  equity  courts  than  that 
of  the  writ  of  InjuQcttoD  wliicb  would  pre- 
vent the  commission  of  so  grievous  a  mis* 
dii^  upon  and  against  the  title  to  real  prop- 
erty. 

[6]  It  is  perfectly  dear  that  there  Is  no 
other  possible  alternative  open  to  tliia  court 
but  to  affirm  the  judgment,  although  we  are 
lhanfc  to  say  that  so  far  as  we  are  informed 
by  the  record  before  us  of  the  facts  of  the 
controversy  giving  rise  to  tliis  litigation,  the 
appellant  is  entitled  to  receive  assistance 
from  her  parents,  if  they  are  financially  able 
to  render  such  assistance,  in  the  matter  of 
her  maintenance  and  support  Indeed,  such 
BsslstaDce  should  be  provided,  not  as  the 
result  of  the  coerdve  power  of  the  law,  as  it 
has  been  written  by  man,  but  in  ready  re- 
sponse to  the  dictates  of  the  very  first  and 
commonest  principles  of  humanity.  It  is, 
of  course,  the  legal  duty  of  S.  S.  Uurpliy  to 
support  the  appellant,  if  for  any  substantial 
reason  ehe  Is  unable  to  support  herself  and 
he  has  ample  means  for  doing  so,  but,  above 
all,  is  that  natural  duty  Intrinsically  recip- 
rocal as  between  parent  and  child.  Involving 
obligations  which  should  be  held  none  the 
less  sacred  and  morally  binding  because  in 
some  measure  formally  recognized  by  posi- 
tive law.  It  Is  to  be  deprecated  that  some 
substantial  relief  cannot  be  afforded  the  ap- 
pellant through  the  processes  of  the  courts 
If  It  be  true  that  under  the  drcumstances  of 
her  case  no  such  relief  be  available  to  her, 
assuming,  of  course,  that  she  Is  for  any  rea- 
son without  ability  to  maintain  herself  and 
that  her  father  Is.  But  the  law,  both  sub- 
stantive and  remedial,  mu&t  be  applied  ac- 
cording to  a  well-defined  plan  to  secure  that 
"uniformity  of  operation  so  necessary  to  a 
well-poised  system  of  jurisprudence,  and  the 
courts  can  do  no  more  or  no  less  than  to  ad- 
minister the  first  In  the  manner  prescribed 
by  the  latter.  Thus  we  speak,  not  alone  be- 
cause we  see  justness  in  the  claim  of  the  ap- 
pellant that  she  Is  entitled  to  assistance  from 
her  parents,  but  also  because,  although  not  a 
licensed  practitioner  of  the  law  and  undoubt- 
edly, without  training  therein.  It  appears 
that  slie  has  been  required,  probably  from 
pandty  of  means  to  employ  the  services  of 


an  attorney,  to  appear  in  this  cause  before 
this  court  in  propria  persona  and  so  present 
her  own  side  of  this  controversy.  She  has 
filed  herein  a  voluminous  brief,  prepared,  as 
we  are  Informed,  by  herself  unaided  by  a 
lawyer,  and  while  therein,  for  one  who  has 
not  been  an  habitual  student  of  the  law,  she 
has  presented  her  side  of  this  case  with  sin- 
gular clearness  and  force,  it  is  plainly  mani- 
fest that  (as  above  declared),  so  far  as  tliis 
particular  case  la  omcemed,  the  law  Is 
against  her,  and  therefore  her  appeal  cannot 
be  sustained. 

The  Judgment  la  accordingly  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUE- 
NETT,  J. 

(49  Cai.  App.  IIB 

BOWMAN  et  al.  v.  PROVIDENT  RBAI/TY 
INV.  00.  et  aL  (Qv.  2744.) 

(District  Court  of  Appeal,  Second  District.  DIvl- 
eiou  1,  California.    Feb.  27,  1919.) 

Bahkbvptot  Os>423(1)— DiecHABOB— Dkbts 
BABBBD  —  MlBBBPaEBBHTAtlOMS  —  **FaL6B 
BSPBUEnZATIOn." 

A  Judgment  entered  by  eonsent  on  a  com- 
plaint alleging  tbat  plaintiff  aa  undisdosed  prin- 
dpal  paid  defendant  a  certain  sum  for  an  inters 
eat  in  a  land  speculation,  which  was  uncom- 
pleted because  the  land  was  oot  conveyed  to  de- 
fendant, is  not  a  liability  for  obtaining  proi>er^ 
by  "false  representations,"  within  Bankruptcy 
Act  S  17,  flobd.  2.  as  amended  hi  1908  (U.  S. 
Comp.  St  S  9601),  and  is  barred  by  the  dis- 
charge in  l>ankmptcy. 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  Ftnt  and  Second  Series,  Valm 
Bepresentatlon.] 

Appeal  from  Superior  Court,  Los  Angeles 

County ;  Grant  Jackson.  Judge. 

Action  by  Henrietta  Paul  Bowman  and  an- 
other against  the  Provident  Realty  Invest- 
ment (»mpany  and  S.  C.  Pratt  From  an  or- 
der denying  the  motion  of  defendant  Pratt 
to  recall  and  quash  a  writ  of  execution 
theretofore  issued  against  him,  that  defend- 
ant appeals.  Heversed. 

Heney  ft  Garr  and  William  F.  Adami^  all 
of  Los  Angeles,  fOr  appellant. 

W.  A.  Martin,  of  Los  Angeles,  for  respond- 
ents. 

SHAW.  J.  Defendant  S.  O.  Pratt  appeals 
from  an  order  denying  his  motlcKi  to  recall 
and  quash  a  writ  of  execution  issued  upon 
a  judgment  theretofore  rendered  against  him 
in  favor  of  Henrietta  Paul  Bowman. 

The  motion  was  based  upon  the  conceded 
fact  that  subsequent  to  the  rendition  of  said 
judgment  Pratt  was  duly  adjudged  a  bank- 
rupt by  the  United  States  District  Court  and, 
in  October,  1916,  an  order  was  duly  made' 
for  his  dlsdiarge  aa  sncb.   The  Judgment 
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was  Indaded  In  Pratt's  schedule  of  UaMU- 
tles,  and  Bowman's  claim  based  thereon  al- 
lowed In  February,  1917.  Thereafter,  In  Oc- 
tober, 1917,  Che  derk  of  the  superior  court, 
as  requested  by  the  judgment  creditor,  Is- 
sued an  execution  on  the  Judgment,  which 
was  followed  by  Pratt's  motion  and  an  order 
denying  the  same. 

That  appellant's  discharge  as  a  bankrupt 
released  him  from  all  liability  upon  the  judg- 
ment, must  be  conceded,  unless  the  indebted- 
ness falls  wltldn  the  exception  specified  In 
subdivision  2  of  section  17  of  the  federal 
Bankruptcy  Act  (Act  Cong.  July  1,  1898,  c. 
541,  30  Stat  6S0,  as  amended  by  Act  Feb.  5, 
1803,  c  487,  S  5,  82  Stat.  798  [U.  Gomp^ 
St  I  9601]),  which  provides  that— 

**A  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts,  except 
such  as  •  *  •  (2)  are  liabilities  for  obtain- 
ing property  by  fialse  pretenses  or  false  repre- 
■entations." 

The  Question,  tbea,  presented  for  determl- 
natton  Is:  Was  the  indebtedness  upm  which 
the  Judgment  ia  founded  a  llability-for  prop- 
erty obtained  by  false  pretenses  or  false  rep- 
resentations? The  Judgment  In  the  case  of 
Bownum  t.  Pratt  and  his  codefendant,  Prov- 
ideaat  Bealty  Investment  Oompany,  was  en- 
tered upon  defendant  filing  bis  consent  there- 
to; ix&aee  we  must  look  solely  to  the  com- 
iriaint  to  ascertain  the  nature  of  the  liability. 
As  shown  by  the  complain!^  the  material 
fiicts  are  as  follows: 

In  September,  1913,  O.  M.  Wood,  the  City 
Builders'  Investment  Company,  a  corpora- 
tion*  and  the  Big  Five  Corporation,  a  corpo- 
ration, listed  and  placed  certain  real  prop- 
erty for  sale  with  one  Cbarles  P.  Bogers. 
Thereafter  defendants  agreed  wiOi  said  Ilog- 
tm.  Wood,  the  two  corporations  named,  and 
the  Title  Guarantee  &  Trust  Company,  a  cor- 
poration, to  buy  and  handle  said  properties 
80  listed  with  Bogers,  upon  certain  spedfled 
terms,  conditions  and  prices  for  the  sale  and 
tifl filling  of  same;  It  being  agreed  that  the 
properties  should,  by  the  owners  thereof,  be 
conveyed  to  the  Title  Guarantee  &  Trust 
Company  as  trustee  for  certain  beneficiaries, 
among  whom  was  the  defendant  Pratt  and 
the  Provident  iEealty  Investment  Company. 
After  the  making  of  this  agreement  and  the 
preparation  of  the  trust  agreements  under 
whidi  the  property  was  to  be  conveyed  to 
the  Title  Guarantee  &  Trust  Company,'  and 
before  the  mmveyance  thereof,  Pratt  and  hla 
codefradant  the  Provident  Realty  Invest- 
ment Comi>any,  stated  to  Rogers  that  they 
would  be  unable  to  consummate  tbe  deal  and 
carry  out  the  terms  of  the  agreement,  unless 
they  could  secure  tbe  services  of  some  party 
to  co-operate  with  tbem  In  the  handling 
thereof,  and  expressed  their  willlDgness,  for 
a  consideration  of  $1,250,  to  execute  a  con- 
tract with  such  party,  giving  him  an  equal 
right  to  the  participation  with  defendants  In 


the  profits  to  be  derived  from  the  bw«4l*"g 
of  said  properties,  as  set  forth  in  said  pro- 
posed dedarations  of  trust  Rogers  Inform- 
ed Bowman  of  the  proposition  so  made; 
whereupon  she  proposed  to  advance  and  pay 
to  said  defendants  (1,250  for  tbe  right  to  an 
equal  partldpation  In  the  profits  to  be  de- 
rived from  the  handling  of  said  properties, 
provided  Rogers  would  accept  the  position  ^ 
selling  agent  to  whom  the  defendants  should 
ddegate  full  authority  to  .act  In  the  matter. 

In  furtherance  of  such  agreemMit,  Bow- 
man instructed  Thomas  Ball,  as  her  agent 
and  attorney,  to  enter  into  a  contract  to  that 
effect  and  pay  defendant  Pratt  and  his  co- 
defendant  the  sum  of  $1,250  when  said  prop- 
erties were  conveyed  to  the  Title  Guarantee 
&  Trust  Company.  T^ereui>on.  in  pursuance 
of  instructions  so  given  by  Bowman  to  Ball, 
he,  on  October  14,  1913,  in  his  own  name,  ex- 
ecuted the  contract  with  defendant  Pratt  and 
his  codefendant  and  paid  to  tbem  the  sum  of 
$1,250.  It  is  alleged  in  tbe  complaint  that, 
according  to  Bowman's  Instructions  (whidi, 
in  the  absence  of  anything  to  tbe  contrary, 
we  assume  to  have  been  the  instructions  giv- 
en Ball,  her  agent  and  attorney),  the  money 
was  not  to  be  paid  to  defendants  until  the 
conveyance  was  made  to  the  Title  Guarantee 
&  Trust  Company,  "according  to  the  true  in- 
tent and  purpose"  of  the  declarations  of 
trust  After  tbe  payment  of  this  money,  the 
City  Builders'  Investment  Company  and  the 
Big  Five  Corporation  refused  to  convey  the 
proper^  in  accordance  with  thdr  agreemoxt 
so  to  do,  and  Qiereupon  Bowman  demanded 
the  return  of  lier  $l,25a  Neither  Wood  nor 
either  of  the  corporations  ever  conveyed  the 
property  to  the  Title  Guarantee  &  Ttnat 
Company,  nor  was  eltb«  of  the  dedaratlons 
of  trust  ever  executed.  It  la  further  allied 
that  the  $1,250  was  paid  to  Pratt  and  bis  co- 
defendant  upon  the  sole  consideration  that 
said  properties  would  be  80  conveyed,  and 
by  reason  of  tbe  failure  of  the  owners  so  to 
do  the  said  Bowman  received  no  considera- 
tion for  the  money  so  paid  by  her. 

Subdivision  2  of  section  17  of  Oie  act  of 
190^  in  the  plainest  language,  restricts  tbe 
fraud  which  will  prevent  the  release  of  a 
discharged  bankrupt  from  provable  debts  to 
thot  of  fraud  by  obtaining  property  by  false 
pretenses  or  false  repres^tatlons.  Zlmmern 
V.  Blount.  238  Fed.  740,  151  0.  O.  A.  590. 
There  Is  absolutely  nothing  disclosed  by  the 
complaint  from  which  the  slightest  Inference 
in  support  of  the  contention  that  Pratt  was 
guilty  of  obtaining  the  money  of  Bowman  by 
means  of  false  pretenses  or  false  representa- 
tions, can  be  drawn.  On  the  contrary,  it  ap- 
pears therefrom  that  the  agreement  was 
made  between  Pratt  and  Ball,  each  acting  in 
good  faith  and,  so  far  as  shown,  the  former 
having  no  knowledge  that  Ball,  with  whom 
he  contracted  as  a  principal,  was  the  agent 
of  Bowman.  Looking  solely  to  the  complaint 
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ui>on  whlcb  tb»  Judgment  by  consent  was 
rendered,  w«  find  no  allegation  of  fraud  or 
decdt  of  any  nature  practiced  by  defendant 
upon  plalntUF;  Indeed,  stripped  of  Immate- 
rial and  redundant  matter,  It  appears  that 
Ball,  acting  for  an  undisclosed  principal  and 
with  full  knowledge  of  the  nature  of  the  pro- 
posed and  uncompleted  speculatlTo  venture. 
pal&  Pratt  |1^50  for  a  one-half  Interest 
therein,  which,  due  to  no  &ult  of  Pratt,  was 
not  consummated,  owing  to  which  fact  it 
might  be  said  there  was  a  failure  of  consid- 
eration. 

The  authorities  dted  1^  respondents  not 
only  iuToIve  the  InterpretatioD  of  prior  Bta^ 
ntes  the  provisions  of  which  were  broader 
and  entirely  different  from  tliat  under  con- 
sideration, but  the  facts  made  to  appear  in 
such  cases  clearly  brought  them  within  the 
provisions  of  such  statutes. 

The  order  is  reversed. 

Wa  concur:  GONBET,  P.J.;  JAMBS,  J. 


(40  Cal.  J^p.  ») 

HALL  St  aL  V.  SOUTHERN  PAG.  GO.  et  at 

(Oiv.  2706.) 

(District  Oourt  of  Appeal,  First  District,  Di- 
vision 2,  CaliComia.  Feb.  21,  1919.  Re- 
hearing Denied  by  Supreme  Oourt  April  21, 
1919.) 

1.  Pabtzeb  Pabtzbb  Iiitebbbted  ih 

AcnOlf  AUAIItST  PaBTT  CAUSINa  INJUBT  TO 

Sebvart  Recbitino  Awabd  UnnEB  Oou- 
psnsATioN  Act. 
An  injared  employ^,  having  made  a  claim 
and  received  an  award  under  the  Workmen's 

OompenBatioD  Act,  may.  in  view  of  section  31 
thereof  and  Code  Civ.  Proc.  fi  378,  be  joined  as 
a  party  plaintiff,  he  having  an  interest,  with 
his  employer,  or  the  latter's  insurance  carrier, 
in  a  suit  against  a  third  party  whose  tort  has 
caused  the  injury. 

2.  pABTiEs  «=33&-JoiNDEB— Aonon  Aqainst 
Pabtt  Causiito  Sebvant's  Injdbt— Mak- 
ing Mastbb  Defendaitt  on  Refusax.  to 
Join  AS  Plaintitf. 

Where  an  employer,  after  an  award  under 
the  Workmen's  Comitensation  Act,  refuses  to 
join  the  servant  as  a  party  plaintiff  against  the 
third  party  whose  tort  caused  the  ii\jnry,  the 
servant  may  maintain  the  action  alone  by  mak- 
ing the  employer  one  of  the  defendants,  in  view 
of  Oode  Civ.  Proc  S  382,  providing  that,  where 
one  who  should  be  j<^ed  as  a  plaintiff  refuses 
to  consent  tSiereto^  he  may  be  made  •  d^end- 
ant 

Appeal  from  Supwlor  Oourt,  (Tlty  and 
Oranty  of  San  Frandsoo;  John  Hunt,  Judges 

Action  by  Betty  T.  Hall,  Individually  and 
as  guardian  ad  litem  of  Frederick  William 
Halt,  against  the  Southern  Pacific  Company 


and  another.  Judgment  for  defendants,  and 
plalntlffii  appeal.   Beversed  and  ramanded. 

Eeyes  dc  Erskliu^  of  San  Flranclsoc^  tor  ap- 
pellants. 

A.  L.  Clai^  and  Henley  a  Booth,  both  of 
San  Francisco,  for  respondent  Southern  Pa- 
dflc  Co. 

Edwin  T.  Cooper  and  H.  K.  Eells,  both  of 
San  Frandsoob  for  respondent  Heal7>Tlbbltts 
Gcmst  Ga 

HATSy,  J.  nilB  actloD  was  Iwoaght  to 
recover  damages  for  the  death  of  Ludns 
Endloott  Hall,  Jr.,  whldi  la  alleged  to  bava 
been  caused  hr  tha  ne^lgence  of  tha  defend- 
ant Healy-nbbitts  OonstnictlMi  Company. 
Plaintiffs  are  the  surviving  widow  and  minor 
<diild  <rf  said  deceased.  At  the  time  of  the 
accident  whidh  caused  his  death  the  deceased 
was  onployed  by  fb»  defmdant  Southern 
Pacific  (Sompany  as  a  pile  inspector  and  con- 
struction engineer,  and  was  performing 
services  growing  out  of  and  incidental  to 
sudb  onployment  After  bis  death  the  plain* 
tub  filed  a  lawful  claim  against  the  defend- 
ant Southern  Fadflc  Company  for  compen- 
sation for  such  death  under  the  provlstona 
of  the  Woricmen's  Gompmsation,  Insurance 
and  Safety  Act  (Stats.  1913,  p.  279).  Upon 
that  daim  the  Industrial  Acddoit  Oommis- 
sion  made  an  award  In  favor  <tf  the  plain* 
tifib  and  against  the  defendant  Southern 
Pacific  Company,  requiring  payment  by  that 
company  to  plaintiffs  of  conqtensatton  In 
weekly  installments;  the  total  liability  of 
the  said  defendant  vpm  sudi  award  being 
$5,100.  After  the  making  of  such  award,  the 
plaintiffk  requested  tha  defendant  Southern 
Pacific  Comi>any  to  commence  an  action 
against  the  defendant  Healy-Ttbbltts  Con- 
struction Company  to  recover  damages  for 
tbe  death  of  said  deceased,  with  the  further 
request  that  the  excess  of  any  amount  .which 
ml^t  be  recovered  In  sudi  suit,  over  the  11- 
ability  of  the  defendant  Southern  Pacific 
Company  to  plaintiffs  under  tbe  award,  be 
paid  to  plaintiffs.  Tbe  said  defendant  South- 
ern Padflc  CJompany  refused  to  bring  such 
action,  whereupon  this  action  was  brought 
by  plaintiffs,  and  the  Southern  Pacific  Com- 
pany was  Joined  as  a  party  def«idant.  The 
prayer  is  for  Judgment  for  the  sum  of 
¥SO,000  *in  fiivor  of  the  Southern  Pacific 
Company,  for  the  use  of  the  plaintiffs." 

[11  To  plaintiffs'  onnplaint,  alleging  sub- 
stantially the  above  recited  facts,  the  defend- 
ants filed  separate  demurrers,  both  of  which 
were  sustained.  Plaintiffs  declining  to 
amend.  Judgment  was  entered  against  them, 
from  whidi  they  appeal.  The  sole  question 
presented  Is  whether  or  not  plaintiffs  can 
maintain  this  action  against  a  third  party, 
whose  negligence  Is  alleged  to  have  caused 
the  deatii,  after  having  made  claim  against 
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the  CTipIoyer  of  the  deceased  for  compensa* 
tlon  under  the  provisions  of  the  Workmen's 
Oompensation  Act,  and  received  an  award  on 
such  clttim. 

The  answer  to  that  question  depends  on  the 
proper  oonstmctioD  to  be  given  to  section  31 
of  tSke  act  referred  to,  which,  as  far  as  Is 
here  matolal,  reads  as  follows: 

"The  making  of  a  lawful  claiin  against  an  em- 
ployer for  compensation  nnder  tliis  act  for  the 
injury  or  death  of  hia  emploTi  iball  operate  as 
an  aadgnment  to  tite  employer  of  any  right  to 
recover  damages  which  the  Injured  employ^ 
or  Ua  personal  representative,  or  other  person, 
may  have  against  any  other  party  for  such  in- 
jary  or  death,  and  sach  employer  shall  be  sub- 
rogated to  any  snch  right  and  may.  enforce  in 
bis  ovn  name  die  legal  Uability  of  snch  other 
party,  *  *  *  bnt  any  amount  collected  by 
the  employer,  uider  the  provisions  of  this  sec> 
tion.  In  excess  of  the  amonat  paid  by  the  em- 
ployer, or  for  which  he  is  ItaUe,  shall  be  held 
by  bim  for  the  benefit  of  the  injured  employ^ 
or  other  person  entitled." 

In  the  case  of  Marcel  Bassot  and  Ocean 
Accident  &  Guarantee  Corporation  v.  United 
Railroads  of  San  Francisco,  recently  decided 
by  division  1  of  this  court,  suit  was  brought 
by  an  Injured  employe  and  bis  employer's  In- 
surance carrier  jointly  against  the  defendant 
corporation  to  recover  damages  caused  by 
the  latter's  alleged  negligence.  The  compen- 
sation due  the  employ^  under  the  Workmen's 
Compensation  Act  had  been  adjusted  and 
paid  by  the  Insnrance  company ;  after  which 
both  Joined  as  plaintiffs  against  the  third 
party  whose  n^lgence  was  alleged  to  have 
been  the  cause  of  the  Injuries  received.  A 
motion  for  nonsuit  was  granted  as  against 
the  plaintiff  employ^  on  the  ground  that  he 
was  Improperly  Joined  as  a  party  plaintiff. 
The  case  was  twice  heard  In  the  District 
Court  of  Appeal,  and  In  both  opinions  the 
granting  of  such  nonsuit  was  held  to  have 
been  erroneous.  In  the  decision  on  rehearing 
the  court.  In  referring  to  section  31  of  the 
above  act,  and  adopting  the  language  of  the 
original  (^niw.  says: 

"Respondent  is  correct  in  Its  contention  that 
this  sectioD  operates  to  transfer  the  legal  title 
to  the  claim  for  damages  to  the  employer  or  his 
surety,  but  It  is  also  true  that  the  employ^ 
still  retains  an  equitable  interest  therein  as  to 
any  surplus  that  may  be  recovered  over  the 
amount  paid  him  by  the  employer,  and  be  Is 
therefore  a  real  par^  in  interest  in  the  litiga- 
tion. Although  section  369  of  the  Code  of  Civil 
Procedure  provides  that  'a  trustee  of  an  express 
trost  may  sue  without  Joining  the  person  for 
whose  benefit  the  action  Is  prosecuted,'  section 
378  of  that  Code  provides  that  'all  persons  hsv- 
ing  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be  join- 
ed as  plaintiffs,  except  where  otherwise  provid- 
ed in  this  title.*  There  Is  ample  authority  in 
this  state  to  the  effect  that  the  provisions  of 
section  869  are  permissin  only,  and  that  the 


beneficiary  of  the  trust  may  properly  be  joined 
ns  a  party  plaintiff  with  ^e  trustee  by  virtue 
of  s'ection  378.  Daley  v.  Cunningham,  60  Cal. 
530 ;  Cerf  v.  Ashley,  68  Cal.  419,  9  Pac  668. 
It  therefore  follows  that,  while  Bassot  was  not 
a  necessary  party  to  the  suit,  b*  was  at  all 
events  a  proper  part^  thereto,  and  that  tiu 
lower  court  was  In  error  in  granting  the  motion 
for  a  nonsoit  and  dismissing  the  action  as  to 
him."  26  Cal.  App.  Dec.  1003.  on  rehearing 
177  Pac  SSL 

A  petitloD  to  have  the  above  case  heard 
and  determined  by  the  Supreme  Court,  after 
Judgment  In  this  court,  was  denied  by  the  Su- 
preme Court  on  January  30,  1919.  We  are 
in  entire  accord  with  the  construction  of  the 
statute  announced  in  the  above  case.  If  we 
were  not,  we  should  be  bound  to  consider 
that  the  opinions  referred  to,  and  the  refusal 
of  the  Supreme  Court  to  disturb  the  same, 
establish  the  law  in  this  state  to  the  effect 
that  an  injured  employ^,  after  having  made 
claim  and  received  an  award  under  the 
Workmen's  Compensation  Act,  may  join  aa  a 
party  plaintiff  with  his  employer,  or  the  let- 
ter's insurance  carrier.  In  a  suit  against  a 
third  party  whose  tort  has  caused  the  injury 
complained  of. 

[2]  The  only  remaining  question  In  this 
case  is  whether,  upon  the  refusal  of  the  em- 
ployer to  join  as  plaintiff  In  such  a  suit,  the 
Injured  employfi,  or  the  heirs  at  law  of  a  de- 
ceased employe,  may  maintain  the  action 
alone  by  Joining  the  employer  as  a  defendant. 
If  such  power  does  not  exist,  the  right  of  the 
injured  employ^  or  the  heirs  of  the  deceased 
employe,  to  protect  their  equitable  Interest  in 
the  surplus  that  may  be  recovered  for  their 
benefit,  can  easily  be  destroyed  by  the  refus- 
al of  the  employer  to  Join  as  plaintiff.  In 
such  event,  the  plaintiffs  in  this  action,  hav- 
ing an  estobllshed  right  to  sue,  would  be  de- 
nied that  right  by  reason  of  the  refusal  of 
their  trustee  to  protect  their  interests.  The 
necessity  of  preventing  snc^  a  dmlal  of  Jus- 
tice on  broader  grounds  is  obviated  by  the 
provisions  of  secttoa  S82  of  the  Code  of  CSvll 
Prooednre: 

"Of  the  parties  to  the  action,  those  who  are 
united  in  interest  most  be  joined  as  plaintiffs 
or  defendants;  but  U  the  consent  of  any  one 
who  should  have  been  Joined  as  plaintiff  cannot 
be  obtained,  he  may  be  made  a  defendant,  the 
reason  thereof  being  stated  in  the  complaint" 

Plaintiffs  complied  with  this  section  and, 
by  virtue  of  Its  provldons,  are  entitled  to 
malntoln  the  action  as  sole  plaintiffs. 

The  Judgment  must  be  reversed,  with  in- 
structions to  the  trial  court  to  overrule  the 
demurrers  to  plaintiffs'  complaint;  and  tt 
is  so  ordered. 

We  cfmoir:  LANODON,  P.  J.;  BRIT- 
TAIN,  J. 
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He  Cat  Apv.  H) 

ONDANGK  T.  SOUTHERN  PAa  CO.  eC  aL 
(GiT.  2701.) 

(District  Coart  <rf  Appe^  First  District.  Di- 
tWod  2,  GalifMnia.  Feb.  21, 1910.  Behear> 
iug  Denied  by  Sapreme  Gtmrt  Aj/M  21, 1010.) 

Appeal  from  Superior  Conrt^  Santa  Onu 
Coanty;  Beoj.  K.  Ktagbt. 

ActioQ  by  Felix  Ondanck  acainet  tbe  Sooth- 
ern  Pacifie  Company  and  others.  Judgmrat  for 
defendants,  and  plaintilT  appeals.  Reversed, 
witli  instractiona  to  overrule  demurrers  to  the 
oomplaint. 

See,  also,  180  Pae.  20. 

Charles  B.  Tounger,  of  Santa  Cnis,  for  ap- 
pellant. 

Cbas.  H.  Cassin  and  James  Ik  Atteridse,  botb 
of  San  Jose,  for  respondent  Soutbem  Pac.  Co. 

King,  Nibley  St  Famsworth  and  Carroll  S. 
Bocher,  all  of  Salt  Lake  City,  Dtab.  for  otbcr 
respondents. 

HAVEN,  J.   Plaintiff  sned  to  reoom  dam- 
ages for  injorles  received  by  bim  Oroogfa  tbe 
nq^igenea  of  defendant  Southern  Padfie  Com- 
pany In  shunting  a  car  into  a  truck  f>f  lumber, 
which  plaintiff  was  engaged  in  moving  in  the 
course  of  his  onployment  by  the  defendant  San 
Vicente  Iiumbw  Cmnpany.   After  the  accident, 
plaintiff  received  from  Us  employer  medical  and 
surgical  attendance,  and  from  the  employer's  | 
Insurance  carrier,  the  defendant  Guardian  Can. 
val^  ft  Guaranty  Company,  65  per  cent,  of  his 
average  weekly  earnings  ^m  tbe  time  of  the 
acddent  until  a  few  days  before  the  commence- 
ment of  tbe  action,  which  latter  payment  is  al- 
leged to  have  been  made  pursuant  to  an  award  | 
by  tbe  Industrial  Accident  Commission.   Subse-  i 
quent  to  tliat  award,  the  plaintiff  requested  his  | 
employer  and  its  InsuriHice  carrier  to  join  him ! 
In  the  institution  of  tbia  action,  but  both  of ' 
said  defendants  refused  to  so  join.   Tbe  action 
was  then  commenced  by  the  injured  employ^ 
as  sole  plaintiff.    All  of  the  defendants  demurs 
red  to  the  complaint.    Their  demurrers  were 
sustained  without  leave  to  amend,  and  Judgment 
was  thereupon  entered  in  favor  of  defendants, 
from  which  plaintiff  appeals. 

'Hie  question  presented  for  determination  is 
the  same  as  that  involved  in  the  action  of  Hall 
T.  Southern  Pacific  Co.  (No.  2705)  180  Pac.  20, 
this  day  decided.  In  this  case  the  action  is  by 
the  injured  employe,  while  In  tbe  Hall  Caae  the 
employe  was  killed  and  tbe  action  was  brought 
by  bis  heirs  at  law.  Here  an  insurance  car- 
rier made  certain  payments  and  is  joined  as  a 
defendant  for  that  reason,  which  fact  did  not 
appear  in  the  Hall  Case.  These  differences  of 
facta  do  not  differentiate  tbe  question  involved 
upon  the  appeal.  For  the  reasons  given  in 
tbe  opinion  in  the  Hall  Case,  it  must  be  held 
that  plaintiff  was  entitled  to  maintain  this  suit 
as  sole  plaintiff,  upon  Joining  bis  employer  and 
tbe  letter's  insurance  carrier  as  defendants,  and, 
for  that  reason,  the  demurrers  of  defendants  to 
plaintiff's  complaint  were  erroneously  sustained. 

It  is  therefore  ordered  that  the  judgment  be 


rereraed,  wlA  instmetloBa  to  the  trial  court  ta 
overrule  tihc  demurrers  to  plaintiff's  complaint. 

We  conear:  ttANGDON.  P.  J.;  BRIT* 
TAIK,  J. 


(S»  CaL  App.  763) 

COinmtTBfAN  r.  CALIFORNIA  TRONA 
CO.   (av.  2511.) 

(District  Court  of  Appeal,  EHrst  District,  Divi- 
aioo  1,  Calitomia.   Feb.  16,  1910.) 

Costs  ^=>254(1)— Costs  oh  AppzaI/-~Biu.  ov 

BXCKPTIORa. 

Expense  of  preparing  a  bill  of  exceptions 

before  appeal  taken,  tbe  bill  being  uaed  bn  mo- 
tion for  new  trial,  though  prepared  in  anticipa- 
tion of  use  on  appeal,  is  an  expense  In  tbe  con- 
duct of  the  case  in,  tbe  superior  court,  and  not 
a  part  of  the  record  mi  appeal  nor  taxable  as 
a  disbntaemoit  on  appeaL 

Appeal  from  Superior  0)nrt,  Alameda 
County ;  T.  W.  Harris,  Judge. 

Action  by  B.  H.  Cmmtryman  against  the 
California  Trooa  Company.  EYom  denial  ot 
a  motion  to  tax  coats  of  fonner  appeal  (170 
Pac.  1067),  defendant  appeals.  Reversed. 

Cbarles  W.  Slack.  Cbaoncey  S.  Goodrich, 
and  Perry  B^rana,  all  of  San  Frandsoo,  fbr 
appellant 

B.  H.  Coontryman,  ot  San  Frandacc^  fbr 

respondent. 

WASTE,  P.  J.  On  a  former  appeal  by  the 
defendant  in  this  a<rtion  the  Jndginent  of  the 
lower  court  was  sustained.  33  Cal.  App.  728, 
170  Pac.  1069.  Upon  the  going  down  of  the 
remittitur  the  plaintiff  duly  filed  a  mem- 
orandum of  his  costs  on  appeaL  A  motion 
to  have  tbe  costs  taxed  was  made  by  de- 
fendant, which  motion  was  denied,  and  de- 
fendant appeals. 

The  memorandum  of  costs  Is  entitled 
"Memorandum  of  Costs  and  Disbursements 
on  Behalf  of  Plaintiff  on  Appeal  from  Judg- 
ment, Including  the  Order  l>enylng  Motion 
for  New  Trial,"  and  tbe  item  therein  ob- 
jected to  Is  as  follows: 

"1014,  April  16.  To  amount  actually  expend- 
ed by  plaintiff  and  respondent  in  oKinectioa 
with  tbe  appeal  to  the  Supreme  Court  of  the 
state  of  California  from  the  Judgment  herein, 
and  including  tbe  order  denying  defendant's 
motion  for  a  new  trial,  and  the  preparaticm  of 
the  record  for  the  said  appeal,  and  actually  used 
in  preparing  amendments  to  the  proposed  bill 
of  exceptions  of  defendant  for  use  upon  said  ap- 
peal, said  amount  being  paid  to  J.  H.  W.  RUay, 
official  court  rworter  ot  aaid  superior  ocrait, 
$352.80." 

Hie  judgment  In  the  cause  appealed  from 
was  entered  In  fliTor  of  plaintiff  on  April  8» 
1014.  Defendant  gave  notice  of  its  intok- 
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tloD  to  more  for  a  new  trial  on  April  11, 
1014,  and  appealed  from  said  Judgment  on 
AprU  21,  1914.  It  tbna  appeara  tram  the 
record  that  the  item  of  cost  in  question  was 
a  dishnrsenient  actually  made  befne  any  ap- 
peal taken. 

The  notice  of  intention  to  move  for  a  new 
trial  ^edfied  that  said  motion  would  be 
made  "upon  affidavits  to  be  made,  served, 
and  filed,  and  upon  a  bill  of  exceptions  tp 
be  thereafter  prepared,  served,  and  settled." 
Within  the  time  allowed  by  law,  and  the 
stipalatlon  of  the  parties,  sndi  bill  of  ex- 
ceptlotts  was  prepared  and  settled,  and  was 
the  one  bill  of  exceptions  used  on  the  mo- 
tion for  a  new  trial  (which  was  denied), 
OD  ttie  appeal  from  the  judgment  and  on 
ibe  appeal  from  the  order  denying  a  new 
trial.  It  is  headed  "Bill  of  Bxceptlons  of 
Defoidant  on  Its  Motion  for  a  New  Trial 
and  on  Its  Appeal  from  Said  Judgment 

Frpm  the  forcing  record  aiv>eUant  cim- 
tends  that  the  question  of  the  rl^t  to  n- 
cover,  as  cost  of  appeal,  the  amount  shown 
by  the  item  attacked,  is  to  be  decided  ad- 
versely to  the  plaintiff  on  the  authority  of 
Turner  v.  East  Side  Oanal  &  Irrigation  Go. 
(Sup.)  171  Pac.  209,  and  Baton  v.  Southern 
Pacific  Co.,  31  Cal.  App;  370,  160  Pac  687. 
In  the  latter  case  one  of  the  items  of  the 
cost  bill  In  dispute  was  $104  paid  for  a 
reporter's  transcript  of  the  testimony  taken 
at  the  trial  and  which  respondoit  there 
claimed  as  an  expense  "for  transcript  of 
testimony  used  by  plaintiffs  In  pr^arlng 
record  on  ap[>eal  and  amendments  to  de- 
fendant's bill  of  exceptions  used  upon  ap- 
peal." The  record  on  the  appeal  in  that 
case,  as  here,  showed  that  the  reporter's 
transcript  was  obtained  for  the  pnri>ose  of 
aaaistiug  counsel  for  the  plaintiff  in  the 
pif^ration  of  amendments  to  a  bill  of  ex- 
ceptlims  prepared  by  the  detoidant  on  Its 
motion  for  a  new  trial  In  the  superior  court 
The  appelate  court  held  tlut  "the  expense 
thus  Incwred  was  purely  an  expense  In  the 
ccmduct  of  the  case  in  the  superior  court 
and  was  not  a  part  of  the  preparation  of 
the  record  for  the  anpsal,"  and  therefbre 
oould  not  he  allowed.  Baton  v.  Southern 
Pacific  Ca,  supra. 

So  here,  as  in  the  case  Just  dted,  while 
ttiere  Is  no  denial  of  the  statement  concern- 
ing the  item  of  didtorsemmt  contained  In 
the  verified  memorandum  of  costs,  the  rec> 
ord  discloses  that  the  payment  was  made 
aftw  notice  of  motion  for  a  new  trial  in 
the  court  below  (which  specified  that  said 
motion  would  be  made  in  part  upon  a  blU 
of  exceptlwis)  and  before  any  appeal  taken. 
Although  the  bin  of  exceptions  nuy  have, 
beoa  pr^red  In  anticipation  of  being  used, 
and  apparently  was  used,  on  the  appeal  from 
the  Judgment  as  was  done  in  the  Baton 
Case,  supra,  under  the  ruling  of  that  case. 


aa  affirmed  by  the  unanlmoua  decision  of  the 
Supreme  Court  In  Turner  v.  East  Side  Canal 
and  Irrigation  Co.,  supra,  the  expense  of 
such  preparation  must  be  held  to  be  an  ex- 
pense In  the  conduct  of  the  case  in  the 
superior  court  and  not  a  part  of  the  record 
for  the  appeaL 

The  order  appealed  from  Is  reversed,  with 
directions  to  the  court  below  to  disallow 
the  item  of  $352.80  paid  to  J.  H.  W.  Rlley, 
official  court  reporter  of  said  superior  court, 
and  to  tax  plaintiff's  costs  on  said  appeal 
at  the  sum  of  $50.50. 

We  concur:  KERRIGAN,  J.;  lUOH- 
ARDS,  J. 


(»  Oal.  App.  786) 
BEAN  T.  BEAN  et  aL   (Qv.  2545.) 

(District  Court  of  Appeal,  First  District  IMvt- 
1,  Oalifoniia.  Febw  18,  lOlfi.  Rehearing 
Denied       Supreme  Court  A^  17.  1019;) 

Tbusts  ^9356(1)— Right  to  Foi.low  Tr-qst 

OB   PSOCEEDB  THEREOF  —  TrUBT  PbOFEBTT 

Tbarbfekbxd  to  Third  Pebsons. 
Where  a  trust  existed,  and  plaintUE  was  a 
benefldary  and  oititled  to  receive  a  certain  snm 
of  money  therefrom,  he  was  entlded  to  a  Judg- 
ment against  one  Into  whose  pooseasion  he 
traced  such  funds,  and  who  claimed  them  as  a 
gift  from  trustor  made  subsequent  to  the  trust 
and  to  possession  of  corporate  lecoritles  pur- 
chased with  such  fuDd. 

Appeal  from  Superior  Oonrt  Santo  Clars 
County;  J.  R.  Wtidi,  Judge. 

Suit  by  George  Albert  Bean  against  Harry 
Joel  Bean  and  another.  Judgntoit  for  plain- 
tiff, and  the  named  dtfendant  aweals.  Af- 
firmed. 

Charles  Cilark,  of  San  Jose,  for  appellant 
H.  E.  Wilcox  and  D.  U.  Burnett,  all  of 
San  Jose,  for  defendants. 

H.  A.  Blancbard,  of  San  Jose,  for  respond- 
ent 

KERRIGAN,  J.  This  Is  a  suit  In  equity  to 
enjoin  the  d^endant  from  disposing  of  cer- 
tain shares  of  stock  and  to  compel  him  to  turn 
over  the  same,  together  with  certain  sums 
of  money  claimed  to  be  due  plaintiff  under  the 
terms  of  a  certain  trust  created  by  one  James 
Bean  for  the  benefit  of  his  children  with  their 
i^proval  and  consent.  Judgment  went  tot 
plaintiff.  No  adverse  ruling  against  appel- 
lant either  in  the  settlement  of  the  plead- 
ings or  in  the  admlsslott  or  rejection  of  evi 
dence  anwars  from  the  record.  The  prlnd' 
pal  point  relied  upon  for  a  reversal  Is  ttiat 
the  findings  fall  to  support  the  aistence  ct 
ti^e  alleged  trust  The  case  comes  up  for  re- 
view up(m  the  Judgment  roll  and  bill  of  ez- 
ceptions. 


^fpoTor  oUiflr  euw  sM  nm«  toplo  ud  KBT-NUMBBR  la  all  Ker-NumtMrad  Dlsests  and  laOaxm 


Digitized  by  Google 


24 


180  PACIFIC 


REPORTER 


(Cat 


The  facts  necessary  for  an  understanding 
of  the  case  may  be  stated  as  follows:  James 
Bean,  being  nearly  90  years  of  age  and  sick 
and  Infirm,  was  desirous  of  dividing  cortaln 
lands  owned  by  him  among  his  three  sons. 
These  lands  were  situated  in  different  coun- 
ties of  this  state  and  were  all  subject  to 
mortgage.  Bean  was  also  the  owner  of  a  cer- 
tain note  secured  by  a  deed  of  trust,  upon 
which  there  was  due  the  sum  of  $15,000.  To 
carry  out  his  plan  for  the  division  of  his  es- 
tate he  proceeded  to  convey  to  each  son  the 
particular  piece  of  property  he  desired  him  to 
have.  He  then  transferred  to  his  eldest  aoa, 
James  Edwin  Bean,  the  note  owned  by  him. 
The  transfer  was  made  in  trust  for  various 
purposes,  but  particularly  to  pay  off  the  In- 
cnmbrances  on  the  varloDs  parcels  of  land 
G<mveyed  by  him  to  his  sons,  so  that  as  far  as 
possible,  each  son  might  have  his  property 
clear  of  indebtedness.  The  tBitbet  retained 
the  incOTne  from  all  of  the  fvoperty  for  his 
anpport  as  long  as  he  Uved. 

The  terms  of  the  trust  in  Telatl<m  to  the 
property  provided  for  the  following  pay- 
ments: 

(1)  The  income  to  the  father  during  Us 
life. 

(2)  To  the  Bank  of  San  Jose  an  Indebted- 
ness due  from  tbB  tnmtor  in  the  sam 
$6JBftO. 

0)  A  mortgage  of  ^000  upon  property 
sltnated  In  Alameda  coonty  convened  to  flu 
appellant 

(4)  An  IndebtedncM  of  $1,200  due  to  James 
EM  win  Bean. 

(6)  A  note  indorsed  by  James  Bean  and 
James  Edwin  Bean  In  the  principal  sum  of 
$1,200:  an  indebtedness  of  $1,500  tax  pr^ 
erty  located  In  San  Frandsco;  and  also  the 
payment  of  a  certain  mortgage  indebtedness 
then  owing  by  James  Bean  upon  particular 
property  cooTeyed  to  plaintiff  as  far  as  the 
fund  would  permit 

The  proper^  alluded  to  in  die  last  clause 
was  situated  in  Santa  Clara  oonnty,  and  was 
known  as  the  San  Martin  ranch,  upon  which 
there  was  a  mortgage  of  $3,500.  At  the  time 
the  trust  in  the  $15,000  note  was  created  the 
total  debts,  the  payment  of  which  was  provid- 
ed for,  amounted  to  the  sum  of  $16,400.  As 
the  payment  of  the  debt  of  $3,600  on  the 
San  Martin  property  was  subordinate  to  the 
payment  of  the  other  Incumbrances  and 
debts,  the  amount  available  for  this  purpose 
was  but  tbe  sum  of  $2,100,  which  left  It 
subject  to  a  debt  of  $1,400,  which  was  to  be 
assumed  by  plaintiff.  The  various  credits 
provided  for  plaintiff  out  of  tbe  trust  fund 
were  the  following:  The  sum  of  $2,100  above 
mentioned;  a  sum  of  $1,200  due  the  Bank 
of  Santa  Clara ;  the  sum  of  $1,500  to  liqui- 
date the  indebtedness  (n  a  lot  In  San  Francis- 
co ;  and  the  further  sum  of  $500  to  be  paid 
for  the  r^ease  of  a  mortgage  on  a  lot  sit- 
uated in  Ollroy.   In  addition  to  these  sums. 


plaintiff  is  entitled  to  a  further  credit  of 
$1,200 ;  he  having  succeeded  to  the  claim  of 
his  brother  James  Edwin  Bean  against  the 
trust  fond,  paymrat  of  whidi  was  pzovlded 
for. 

At  the  time  of  the  conveyance  of  the  dif- 
ferent parcels  of  land  allotted  to  plaintiff, 
one  of  those  parcels,  alluded  to  as  the  San 
Martin  ranch,  was  subject  to  a  contract  of 
sal^  and  was  thereafter  sold  by  plaintiff 
thereunder  for  the  sum  of  $8,350.  The  prop- 
erty when  sold  was  still  subject  to  the  mort- 
gage as  above  described.  No  part  of  the  in- 
debtedness had  been  released  as  provided 
for  under  the  trust  agreement,  for  tbe  reason 
that  the  note  assigned  to  the  trustees  for 
collection  had  not  as  yet  been  paid.  The  price 
paid  by  the  pnrcbasw  of  this  property  was 
made  up  by  him  assuming  tbe  $3,500  mort- 
gage, the  execution  of  a  second  mortgage  of 
$2,850  and  the  payment  of  $2,000  in  cash. 
With  permission  of  the  father,  plaintiff  re- 
tained the  secfmd  mortgage  of  $2,860*  and 
the  sum  of  $1,600  In  cash,  making  a  total  of 
$4350,  and  the  balance  of  $600  was  devoted 
to  the  purposes  of  the  trust  Thereafter  the 
trustee  received  a  partial  payment  of  $8,260 
on  tlie  note  assigned  to  him.  A  part  of  Oils 
was  apirfled  to  tHe  liquidation  of  tbe  first 
mortgage  he  was  directed  to  pay  under  the 
tenoBot  the  trust  and  he  turned  over  tbe  bal- 
ance of  $l,7CtL20  to  the  trnstor  to  dlstribnte 
as  be  had  directed  In  hie  dedaratlon  of  tmat 
Some  time  thereafter  the  balance  of  the 
trust  note  was  collected,  and  the  $2,000  In- 
debtedness itfainst  the  property  situated  In 
Oakland,  deeded  to  appellant,  was  paid,  as 
was  also  the  anm  of  $700  on  account  of  the 
Indebtedness  of  plaintiff  to  tbe  Bank  of  Santa 
Olara.  The  paymoit  at  both  of  these  items 
was  provided  for.  At  this  time  th»e  were 
doe  credits  to  plaintiff  wiQi  wlilch  tbe  trust 
fund  was  i^rgeable  a  $600  balance  due  the 
Bank  of  Santa  Clara ;  the  sum  at  $1,200  due 
tbe  trustee  to  which  plaintiff  succeeded; 
$1,600  indebtedness  on  the  San  Francisco 
lot;  a  $500  Indebtedness  on  the  Gilroy 
lot;  and  the  credit  of  $2,100  on  account 
of  the  San  Martin  ranch,  together  with 
the  sum  of  $500  paid  by  plaintiff  into  tbe 
trust  fund  at  the  time  of  its  sale.  Upon 
these  amounts  the  plaintiff  had  been  paid 
the  sum  of  $4,300,  leaving  a  balance  to  his 
credit  in  the  sum  of  $6,300.  According  to 
the  terms  of  the  trust,  these  debts  should 
have  been  paid,  but  notwitbstaudlng  this 
fact  a  portion  of  the  funds  on  hand  were  in- 
vested in  certain  corporate  securities,  and  the 
father  having  shortly  thereafter  died,  these 
securities  came  into  the  possession  of  the  ap- 
pellant who  Uved  with  his  father  at  the 
time  of  his  death,  and  he  claimed  them  un- 
der a  gift  contrary  to  the  trust  provlslouR. 

At  tbe  trial  the  amount  of  the  trust  fund 
traced  into  the  hands  of  the  defendant  rep- 
resoited  by  the  cwporate  securities  amount- 
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ed  to  the  sum  of  $4,625,  together  with  tlie 
Bum  of  $330,  dividends  paid  thereon.  Plain- 
tlflf  further  proved  that  the  sum  of  $600  was 
diverted  -from  the  fund  for  the  payment  of 
street  Improvements  or  the  benefit  of  the  ap- 
pellant not  contemplated  or  authorized  by 
the  trust  agreement  The  amount  of  the 
trust  funds  so  traced  was  less  than  plaintiff 
was  entitled  to  receive  under  the  terms  of 
the  trust 

By  Its  Judgment  the  trial  court  awarded 
plaintiff  the  corporate  stock,  which  it  found 
to  be  of  the  value  of  $4,^.  It  also  gave  a 
personal  Judgment  for  the  sum  of  $930,  being 
the  $600  paid  for  street  work  and  the  divi- 
dends accruing  upon  the  stock.  Plaintiff 
having  proved,  and  the  court  having  found, 
the  existence  of  the  trust,  plaintiff  was  en- 
titled to  this  Judgment;  be  having  traced 
these  amounts  as  being  part  of  the  trust 
funds  to  wbidi  he  was  entitled. 

In  conclusion  It  may  be  stated  that  It  ap- 
pears from  the  record  that  the  appellant  re- 
ceived the  major  portion  of  the  father's  es- 
tate under  the  division  theveot.  From  this 
fact  It  Is  argued  by  respondent  that  appel- 
lant is  in  no  position  to  question  the  validity 
tO.  the  settlement  As  the  trial  court  found 
upon  sufficient  evidence  that  a  trast  existed, 
the  discussion  of  this  question  becomes  un- 
important 

The  Judgment  Is  affirmed. 

We  ooDCnr:  WASTE,  P.  J.;  RIOHABDS,  3. 


(W  Cal.  App.  M) 
WOODS  v.  BEEWETT  et  ol.    (Olv.  2395.) 

{District  Ooort  of  Appeal,  Second  District  Di- 
vision 1,  California.  Feb.  21,  1919.  Ke- 
bearing  Denied  March  22,  1919;  Denied  by 
Supreme  Coart  April  21«  1919.) 

1.  Covenants     «=»127(2,  4)  —  Bbkaob  —  In- 
cumbba  ncss— llabiutt. 

Where  there  is  an  existing  judgmrat  against 
the  land,  the  grantor  Is  liable  upon  a  ooreaaiit 
against  incumbrances,  at  least  for  nominal  dam- 
ages, and  Ifl  contingently  Hable  to  pay  the 
amoont  of  a  Jodgment  agrinst  the  land  upon  its 
payment  by  the  grantee. 

2.  CONTBACTS  «=^7— CoifSIDERATION— PBK- 
BxiBmNG  IiIABIUTT. 

The  liability  npon  a  covenant  ag^nst  1n- 
cmnbrances  Is  extinguished  by  the  intermediate 
grantee's  acceptance  of  a  sntMeqaant  agreement 
by  her  grantor  to  pay  the  incombranee,  and 
snob  extingnisbing  of  liability  is  suffident  era- 
sideration  for  the  agreement 

8.  ConraAOTs  •$=>221(3)— CoKDrnoN»— Pat- 

HBHT  or  JUDOMEnT. 

A  grantor's  liabiHty  on  a  snbsequent  agree- 
ment with  hla  grantee  to  pay  a  Jodgment  against 
the  land  is  absolute,  not  omitingent  upon  prior 
satisfaction  of  the  judgment  by  such  grantee. 


BENNETT  '  25 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Vted.  H.  Taft,  Judge. 

Action  by  EUsabetli  Wtoods  against  L  I. 
.  Bennett  and  anothor.  From  a  Judgmeitf  for 
defendant  Bennett,  plain tIfB  appeals.  Re- 
versed. 

John  J.  Gral£  of  Los  Angeles*  for  i^pel- 

lant 

Barstow,  Kohe  &  Jeffers,  of  Los  Angeles, 

for  respondMit 

CONRET,  P.  J.  Appall  by  plaintiff  from 
Judgment  entered  in  favor  of  the  defoidant 

Bennett 

The  action  was  brought  by  plaintiff  to  re- 
cover damages  for  breach  of  the  follow^ 
written  agreemut  made  by  the  defendant 
Bennett: 

**Lo8  Angeles,  Calif.,  June  6,  1912. 

"I  hereby  agree  to  dear  title  to  lot  17  in  block 
36  in  the  Central  Arlington  Heights  Tract  as 
per  map  recorded  In  Book  30,  page  61,  Mis- 
cellaneoas  Records  of  Los  Angeles  County,  with- 
in ninety  days  from  dbove  date. 

"Details  of  Above. 

'X  I.  Bennett  having  deed  to  Hrs.  Elizabeth 
Woods  the  above  mentioned  property  represent- 
ing the  same  to  be  free  and  dear  except  a  cer- 
tain trust  deed  for  $1,000.00.  It  appears  upon 
examination  of  said  title  that  there  appears  a 
Judgment  of  $424.80  and  $7.10  eosbi  agataist 
Q.  W.  Reilly  In  fKv<w  of  O.  B.  Lohmao  docket- 
ed  Sept  18th,  1911,  and  recorded  in  Book  231, 
page  192,  of  Judgments.  Which  the  above  nam- 
ed Bennett  agrees  to  settle  with  accrued  Inters 
est  within  ninety  days  from  the  date  above  men- 
tioned. 

"Original  Witness  B.  W.  Knapp,  June  6, 1912. 

*X  I.  Bennett" 

On  the  16Ui  da7  of  May,  1912,  respmident 
deeded  to  appellant  the  land  described  in  the 
foregoing  contract,  "free  and  clear,  acept 
a  certain  trust  deed  of  one  thousand  dollars 
(except  1912  and  1813  taxes)."  On  May  24, 
1912,  appellant  deeded  the  same  property  to 
Ellen  B.  Growder,  Indudlng  In  said  deed  llSe 
covenants  against  imnunbrances  as  above 
noted.  On  Jone  5, 1912,  fht  Los  Angeles  Ab- 
stract &  Title  Company  issued  a  certificate 
to  Growder  showing  a  Judgment  Uen  against 
said  pK^ierty*  being  the  same  Jndgmoit  lien 
referred  to  In  the  contract  above  set  forth. 
That  certificate  was  Introduced  In  evidence 
at  flie  trial  of  this  action,  togetbra-  with  ad- 
missions suffidatt  to  show  that  Qie  Judgment 
lleiji  adinally  existed  as  redted  in  said  con- 
tract. In  December,  1912,  the  plaintiff  paid 
Crowder  the  amount  of  said  Judgment,  or 
perhaps  it  would  be  more  accurate  to  say, 
paid  to  her  by  reason  of  said  Jodgmoit  an 
amount  equal  to  the  amount  of  the  Judg- 
ment It  does  not  appear  that  Crowdor  evto 
paid  the  Judgment,  but  it  does  appear  that 
Bennett  never  paid  It,  and,  so  far  as  ap- 
pears from  the  evldrace,  the  Judgmmt  re- 


4B>Por  otbcr  CKBM      aam«  toplo  ud  KBT-NUUBSR  In  all  Kt]r-Numb«r*d  DlgfiBts  and  lodezM 


Digitized  by  Google 


26 


180  PACIFIC  HEPORTEB 


(GaL 


m&lned  Is  force  until  tbe  lien  thereof  ex- 
pired b7  lapse  of  time.  At  tbe  time  of  com- 
meocement  of  this  action  the  lien  of  the  Judg- 
ment had  not  yet  expired. 

The  principal  def«ises  urged  against  the 
■ctioQ  are  that  there  was  no  consideration 
for  tbe  agreemeDt,  and  that  tbe  plaintiff  has 
not  suffered  anj  damage  by  reason  of  aoy< 
breach  thereof.  Tbe  author  of  Devlin  on 
Deeds  (3d  EdO  I  S18>  MTs: 

"It  is.  I  think,  well  settled  that  where  the 
ineumbrance  has  not  been  paid  off  by  the  pur- 
chaser of  the  land,  and  he  baa  remained  in 
quiet  aod  peaceable  possession  of  the  premises, 
he  cannot  have  relief  against  his  contract  to 
pay  tbe  porchase  money,  or  any  part  of  it,  on 
tbe  srouod  of  defect  of  title.  Tbe  reason  is  that 
the  incumbrance  may  not,  if  let  alone,  ever  be 
uanted  against  the  purchaser,  as  ft  may  be 
paid  off  or  satisfied  in  some  other  way;  and  then 
it  would  be  ineqnitable  tJiat  any  part  of  the  pur- 
ehase  money  sbtMld  be  retained.** 

Bat,  at  the  «d  of  section  9210,  be  raya: 

If  the  covenant,  howem,  la  In  tba  form  of  an 
agreement  to  pay  and  dtseharge  the  Ineam- 
brancea,  tbe  covenantee,  althou^  he  has  not 
extingnished  them,  is  entitled  to  recover  the 
amount  of  the  incamtttances." 

These  rules,  as  stated  In  tbe  text-book,  are 
supported  by  various  cases  tben  dted. 

[1]  Concerning  the  rule  first  stated,  it  Is 
•aid  hi  Fraaer  v.  Bentel.  161  Cal.  380,  3M, 
119  Pac  009,  SU  (Ann.  Gas.  1918B,  1062): 

**Inasmiieh,  however,  as  Uie  covenant  i^ainst 
ineombrancea  is  merely  one  M  fndeinnlty 
dtawle's  (Covenants  for  Title,  |  188).  no  more 
than  nominal  damages  can  be  recovered  on  ac- 
count on  an  Incumbrance  which  baa  inflicted  no 
actual  injnry  upon  the  grantee." 

It  thus  appears  that  at  the  time  wb«i  de- 
fendant made  tbe  agreement  of  June  6.  1012, 
the  plaintiff  was  not  in  a  position  to  have 
recovered  substantial  damages  growing  oat 
of  breach  of  tbe  covenant  contained  in  de- 
fendant's deed  to  the  plaintiff,  but  die  was 
In  a  position  to  have  recovered  at  least  nom- 
inal damages,  and  there  existed  a  contingent 
liability  to  pay  tbe  full  amount  of  the  Judg- 
ment upon  Its  aatisfactlini,  by  payment  by 
the  plalDtlfl. 

[2]  This  direct  liability  upon  the  covenant 
contained  In  tbe  deed  was  extinguished  by 
plaintiff's  acceptance  of  the  subsequent 
agreement  made  by  Bennett,  and.  In  our 
opinion,  this  constituted  a  suffldtot  consid- 
eration for  the  agreemrat  as  made. 

[S]  Upon  the  execution  of  this  agreement 
the  right  of  the  plaintiff  to  have  the  Judg- 
ment satisfied  by  the  defendant  became  ab- 
solute, and  was  no  longer  coDtlogent  upon 
prior  satisfaction  of  the  Judgmrat  by  tbe 
plaintiff.  The  defendant  having  failed  to 
perform  that  agreement,  he  thereupon  be- 
came liable  to  tbe  plaintiff  for  the  amount 


of  tbe  Judgment  aa  damaflsa  for  breacb  «C 
his  agreement 
Hie  Jadgment  la  reversed. 

W*  concur:  SHAW,  J.;  JAUBS,  J. 


(40  Cal.  App.  m> 

PATTEN  St  DAVIS  LUMBER  CO.  T.  INMAM. 
(Civ.  2561.) 

(District  Court  of  Appeal,  Second  District.  Di- 
vision 1,  California.   Feb.  27.  1010.) 

1.  Apfbu  and  Ebbos  ^»76e— Bams. 

Where  defendant  and  appellant  alleges 
ror  In  Uie  granting  of  a  codefendant's  motioa 
for  nonsuit,  and  the  record  is  presented  in  ac- 
cordance with  the  method  provided  in  Code  Civ. 
Proc.  i  968a,  the  fact  alone  that  appellant  omits 
to  print  in  his  brief  any  portion  of  the  record 
showing,  as  required  by  section  953c  that  tbe 
court  erred  in  granting  the  motion,  jostified  ul- 
firmance. 

2.  Appeal  and  Bbsoe  4=9161(6)— Dkhiai.  or 

RELIXF  to  AlfOTHBB~"AOOElXVKD." 

In  a  case  where  appellant's  defense  was 
that  he  acted  for  another,  but  be  demanded  no 
affirmative  relief,  bat  contented  himself  by  ask- 
ing tliat  such  other  be  brought  in  by  plaintiff, 
as  a  party  to  tiie  action,  he  la  not  "aggrieved," 
aod  cannot  complain  of  an  order  granting  his 
alleged  priodpal's  motion  tor  nonsidt,  since  it 
was  phihitiff,  not  aj^ellant,  irtio  was  denied  re- 
Uef. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aggriev- 
ed.] 

A^ffPftl  from  Bupttlor  Qrart.  Los  AagOm 
Omnty;  Leslie  B.  Hewitt,  Judge. 

Action  by  tbe  Patten  A  Davis  Lumber 
Company  against  Charles  T.  Inman  and  oth- 
ers. From  Judgment  for  plaintiff,  and  from 
an  order  granting  a  nonsuit  to  defendant 
Richman,  defendant  Inman  appeals.  Af- 
firmed. 

H.  a  MOlaap^  of  Los  Angelaa,  fl«  appe- 
lant 

Behymer  A  C^al^  o£  Loa  Ang^tea,  tor  re- 

f^ndent 

SHAW,  J.  In  fUs  action  plaintiff  sued  t» 
recover  upon  a  draft  drawn  by  WlUlara 
Dorfllnger  upon  and  acc^ttad  by  camrlea  T. 
Inman.  In  hla  answer  Inman  alleged  tiut  In 
accepting  the  draft  he  acted  for  aiid.as  agent 
of  one  F.  H.  -lUcIunan,  and  naked  that  he  be 
made  a  party  defendant  to  the  action.  13iere* 
upon  plaintiff  filed  an  amended  complaint 
making  Darflinger,  Inman,  and  Btdunan 
parties  defendant,  and  wherein  it  waa  alleged 
that  Inman  in  making  the  draft  acted  for 
and  as  agent  of  Richman.  Darflinger  nflto* 
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«d  defisnlt.  Rldunan  filed  an  answer  pntdng 
In  tasDA  -tbe  question  of  Inman's  allied 
mgaier  In  acting  for  lilm,  and  the  nsult  of 
the  trial  was  that,  at  the  dose  thereof,  the 
ooort  made  an  order  granting  Blcbman's 
motion  for  a  nonsuit  and  save  Judgment  in 
CavoF  of  ^alntlff  as  against  Inman,  from 
irtddi  be  has  appealed. 

^ThUa  aK>eilant  states  Chat  he  is  "unable 
to  find  an  error  which  would  justify  the 
reversal  of  the  Judgment  In  so  tax  as  the 
Iriaintlfl  is  concerned,"  he  nerttthtiees  insists 
tb&t  the  court  erred  in  granting  Bldmian's 
motion  for  a  ncmsult. 

in  The  record  Is  presented  in  accordance 
with  the  method  proTided  In  section  (KtSa, 
Code  of  Civil  Procedure,  but,  conceding 
appellant's  right  to  have  the  alleged  bvtot 
reviewed,  he  omits  to  print  in  his  brief  any 
portion  of  the  record  showing,  as  required 
by  section  9G8c  Code  of  Olvll  Procedure,  that 
the  court  erred  in  granting  the  motion.  This 
alime,  upon  the  authority  of  Jones  v.  Ameri- 
can Potash  Co.,  35  Gal.  App.  128,  160  Pac. 
397,  and  Anderson  V.  Recorder's  Court,  171 
Pac.  812,  is  sufficient  ground  to  Justl^  an 
affirmance  of  the  judgment 

[2]  It  appears,  however,  that  while  defend- 
ant in  hlB  answer  alleged  that  in  accepting 
the  draft  be  acted  as  agent  for  'Blchman,  be 
demanded  no  affirmative  relief,  but  contented 
himself  by  asking  that  Rlchman  be  brought 
In  by  plaintiff  as  a  party  to  the  action ;  hence 
It  is  apparent  that  Inman  Is  not  aggrieved 
1^  the  ruling.  He,  conceding  the  ruling 
erroneous,  Is  In  no  position  to  complain  be- 
cause the  court  denied  plaintiff  the  relief 
whldi  It  asked  against  Bldmian. 

Tba  Jndgmoit  is  affirmed. 

We  concnr:  OONRBJY,  P.  J.;  JAMES.  J. 


(40  CaL  App.  U9> 

MI0K8CHL  T.  NATIONAL  COUNCIL  OF 
KNIGHTS  AND  LADIES  OF  SD- 
CUEITY.  (Civ.  2811J 

(DiBtrict  CourC  of  ^peal,  8««md  District, 
Division  1,  CalUonila.  Feb.  27,  lAlfK) 

1.  Iiieinu.ncs  «=»666(3}— BniwnoB— Falbitt 

OF  BiPBESBIfTATION. 

EMdence  held  insufficieDt  to  prove  that  in- 
•ored's  representation  tliat  her  mother  had  died 
from  imenmonia  was  nutme. 

2.  iNSUKAifOE  «=>646(8)— BuBimf  or  Paoor— 
FAisrrr  or  Bxpbbunutioic. 

In  view  of  Code  Civ.  Proa  |  1981.  inmrar. 
•ediiiC  to  mvfdii  policy  upon  ground  tliat  in> 
sored  mlsrepreseDted  cause  of  her  mother's 
deatli,  has  burden  of  proving  the  falsity  ot 
each  representation ;  the  truth  thereof  being 
presumed. 


Appeal  from  Supolor  Court;  San  Bernar- 
dino County;  J,  W.  Curtis,  Ji^ge. 

Actl<m  by  Brok  Hl(^schl  against  the  Na- 
tional Council  of  the  Knights  and  Ladies  at 
Security.  Judgment  for  plalntlfl^  and  dfr 
fendant  appeals.  Affirmed. 

H.  M.  WlUIs  and  William  Guthrie^  botli  ot 
San  Bernardino,  for  appelant 

Allison  ft  Di^am,  of  San  Bemnnllno,  for 
respondent. 

SHAW.  J.  Plaintiff,  as  beneficiary  therein, 
sought  to  recover  upon  an  insurance  policy 
Issued  by  defendant  to  Norma  Grace  Mlck- 
schl.  The  answer  alleged  a  breadi  of  war- 
ranty <m  the  part  of  the  Insured  in  that  she 
falsely  represented  that  the  death  of  her 
mother.  Mrs.  Gould,  was  due  to  an  attack  at 
pneumonia,  whereaa,  In  fact,  her  death  was 
due  to  pulmonary  tuberculosis.  Judgmmt 
went  for  plaintiff,  from  which  defoidant  aj^ 
pealed. 

[1]  Appellant's  sole  omtentlon,  In  which 
there  la  no  merit,  is  that  the  finding  of  the 
court  to  the  effect  that  the  death  of  Mrs. 
Gould,  the  mother  of  the  Insured,  was  caused 
by  an  attack  of  pneumonia,  as  r^ resented  by 
her,  and  not  from  pulmonary  tuberculosis,  as 
alibied  by  the  defendant.  Is  not  supported  by 
the  evidence. 

[2]  The  burden  ot  affirmatlvdy  proving  the 
falsity  of  the  representation  made  by  the  In- 
sured, and  npon  which  the  ppllcy  was  Issued, 
devolved  upon  defoidant  (section  1981,  Code 
Glv.  Proc;  Penn  Mutual  L.  I.  Co.  v.  Median- 
Ics'  Savings  Bank,  88  L.  B.  A.  69),  which 
called  Dr.  Strong  as  the  only  witness  who 
testified  toudiing  the  cause  ot  Mrs.  Gould's 
death.  Referring  to  the  certificate  of  death 
prepared  by  the  witness,  and  wherein  the 
cause  of  death  was  given  as  pulmonary  tuber- 
culosis, he  stated  that  he  first  saw  Mrs. 
Gould  on  her  deathbed,  at  whldi  time,  after 
breathing  not  more  than  half  a  dozen  times 
after  he  entered  the  rocxn,  she  died  as  the 
result  of  a  hemorrhage  which  he  presumed 
was  caused  by  tuberculosis,  fran  whldi  dis- 
ease. In  his  opinion,  she  was  suffering  at  the 
time  of  her  death.  On  cross^zaminatlon, 
however,  the  witness  stated  that  he  was  not 
positive  that  the  deceased  had  pulmonary 
tuberculosis,  since.  In  the  absence  of  an  au- 
topc^,  the  only  positive  test  In  the  determina- 
tion of  such  fact  would  be  a  mlacroscoplc 
examination  of  the  sputiun,  which  was  not 
made,  and,  when  asked  the  direct  question  If 
at  the  time  of  her  death  she  had  pneumonia, 
replied:  "That  I  could  not  say,  but  the  Im- 
mediate cause  of  her  death  was  the  hemor- 
rhage, and  not  the  tuberculosis."  He  fur- 
ther stated  that  he  was  not  willing  to  swear 
positively  that  the  woman  did  not  die  from 
the  effects  of  pneumonia.  "She  may,"  said 
the  witness,  "have  had  pneumonia,  but  the 
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tanmedlate  cams  of  Uie  death  was  Ow  bemor- 
rtaage,"  and  ai^lii  r^wated  Out  he  was  not 
prepared  to  swear  that  she  did  not  have 
pneumonia.  Be  farther  stated  the  bemor- 
rtutga  might  haTe  been  due  to  other  causes 
than  tnbercoloda,  and  that  it  was  not  Im- 
possible that  the  benunrhace  was  eanaed 
from  pneumonia. 

In  view  of  the  fact  that  Bfrs.  Gould  died  al- 
most Immediately  upon  the  arrival  of  this 
physidan,  who  then  saw  ber  tor  the  first 
time,  the  testhncmy  given  by  blm  was,  as  de- 
termined the  oour^  Insnffldent  to  prove 
the  affirmative  aUegatfon  contained  In  de- 
fendant's answer,  that  tha  warranty  made  as 
to  the  cause  of  Mrs.  Gould's  death  was  un- 
true, and  In  0ie  absence  of  sndi  proof  the 
truth  thereof  is  presumed.  Piedmont  ft  A. 
Life  Ins.  Co.  v.  Ewlng.  92  C.  B.  378,  28  U  Bd. 
SIO;  Tore  v.  Booth.  110  CaL  238^  42  Pac.  808, 
S2  Am.  St.  B^.  81. 

The  jodgmoit  is  affirmed. 

We  ctmcur:  CONREY,  P.  J.;  JAMBS,  J. 


(40  oai.  App.  li) 

BUBLITZ  v.  REEVES  et  sL    (Civ.  2875.) 

(District  Court  of  Appeal,  Second  District,  Di- 
viBloii  2,  California.    Feb.  26,  1919.) 

1.  Quiethto  Titli  ^»47(1)— Nonsuit. 

In  action  to  qniet  title  where  there  was  evi- 
dence establisbiag  plaintiff's  title  to  a  two- 
thirds  interest  in  the  property,  detaidant  was 
not  entitled  to  a  nonaiUL 

2.  Appeal  and  Ebboe  «s>1081(3)— Rbthw— 

HaBUIXSS  EBROK— DlNIAL  OF  NONSITIT. 

If  apon  contusion  of  whole  case  there  la 
evidence  on  the  material  iaaues  warranting  sub- 
mission of  case  to  Jury,  denial  of  nonsalt,  If 
error,  was  harmless. 

8.  TSIAL  «=>377(2)— Beceptiob  ov  Evidercz 
— RKOFBniNG  Hearing  or  B^idbncb. 
Court  may  reopen  bearing  of  evidence  at  any 
time  iKfore  trial  is  finally  condnded. 

4.  TaXAL  ^9377^)— RioEPnon  or  Bvimiros 
— Reopbnino  Hbauno— Discketion. 

It  is  within  court's  discretion  to  reopen 
hearing  of  evidence  and  permit  introduction  of 
further  evidence. 

5.  TaiAZ.  «S3377(2)— Bnxrnon  or  Evmnnci 
—RBOPENina  HBAUna  or  Bvinxnci— "End 
or  Tbiai.** 

In  action  to  Qntet  tiUe,  court  was  Justified 
is  reopening  case  before  Its  decision  and  find* 
ings  were  made  and  filed  and  permitdog  plain- 
tiff to  Introduce  further  evidence  of  his  title, 
as  trial  is  not  ended  until  decision  of  court  by 
its  written  findings  has  been  made  and  filed. 

6.  Plbadino  «=>291(4>— Tax  Dnn— VEBzrocD 
Denial  of  KxECTrrioH— Admission. 

Where  defendant  In  action  to  Qulet  title 
claimed  property  under  tax  deed  and  set  out 


deed  In  bis  answer  and  cross  complaint,  platn- 
tiff,  by  falling  to  file  affidavit  denying  Its  ges- 
ulneness  and  due  execution,  as  required  by  Code 
Civ.  Proc.  I  448,  admitted  genuineness  and  due 
execution  of  the  deed,  but  coilld  othenriss  dis- 
pute its  validity. 

7.  Taxation  «==>789(3)— Tax  Deed— Pboot  or 
TiTU— PBomronoN  or  Deed  to  Statb. 
PraductiMi  of  tax  deed  from  state  to  pa^ 
chaser  is  insufficient  proof  of  purchaser's  title 
without  production  of  deed  to  the  state  vesting 
deUnquent  taxpayer's  title  in  state,  tfaongfa  deed 
from  state  to  purchaser  recites  that  the  prop- 
erty was  dnly  sold  and  conveyed  to  the  state  for 
nonpayment  of  taxes  which  had  been  legally 
levied  and  were  a  lien  upon  the  property. 

a  Taxation  ^810(3)— Tax  Dbbd— Rights 

or  PnBCH!ABEK. 

In  action  to  quiet  title  in  which  defendant 
chUmed  land  under  tax  deed,  but  failed  to  prova 
good  title  thereunder,  evidence  Md  tpo  fadefi- 
nite  and  obscure  to  Justify  court  In  reimbuniiic 
defendant  for  iMymeuts  made  is  oonnectim  witb 
Ills  purported  tax  title. 

9.  Appeai.  and  Ebbos  «=»767(1)— Recobd— 
Bbiefb— Evidence. 
Where  appeal  is  taken  by  reporter's  tran- 
script, appeUant  must  comply  with  Code  Civ. 
Proc  I  95Sc,  requiring  parties  appealing  on  the 
typewritten  record  to  print  in  their  brief  w  ia 
appendix  thereto  such  portimia  of  the  record  as 
they  deiire  to  call  to  the  attention  of  the  court. 

Appeal  from  Superior  Court,  Los  Anides 
County;  Clarence  A.  Baker,  Judge. 

Acthm  by  0.  H.  Bubllti  against  W.  H. 
Reeves  and  oth«n.  Judgment  fw  plaintiff 
and  defendant  named  appeals.  Affirmed. 

J.  Irving  McEenna  and  Catherine  A.  Hc- 
Eenna,  both  of  Los  Angeles,  for  arodlant 

Carter,  Elrby  ft  Henderson,  of  Los  Ange- 
les, for  respondenL 

SLOANE,  J.  This  was  an  action  by  plain- 
tiff to  quiet  title  to  a  parc^  of  land  in  the 
dty  of  Pasadena,  county  of  Los  Angeles. 
The  defendant  Beeves  was  the  only  defend- 
ant answering  the  complaint  By  his  answer 
be  denied  plaintiff's  title,  and  claimed  title 
In  himself  under  a  state  tax  deed  from  the 
tax  collector  of  Los  Angeles  county,  set  out 
In  full  In  a  Reading  filed  aa  a  crosa-con- 
plaiuL 

On  the  trial  plaintiff  Introduced  record 
evidence  purporting  to  show  chain  of  title 
from  United  States  patent,  through  mesne 
C(Hiv^ancea,  to  himself,  and  rested.  The 
defendant  Reeves  moved  for  nonsuit  on  the 
ground  that  the  evidence  was  insilfflclent  to 
show  title  in  the  plaintiff.  The  motion  waH 
denied,  and,  no  furttaw  evidence  being  of- 
fered,  the  court  directed  judgment  for  the 
plaintiff.    Thereafter,  and  before  the  ded- 
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■Ion  and  findings  were  made  and  filed,  the 
plaintiff  filed  his  notice  of  motion,  with  affl* 
daTlt  sapporting  the  game,  that  the  hearing 
be  reopened  for  the  introdnction  of  further 
evidence  in  snpport  of  plaintiff's  title,  on 
^e  ground  of  inadvertence,  mistake,  and 
oversight  on  the  part  of  plaintiff  In  falling  to 
introduce  at  the  hearing  certain  conveyances 
and  othefr  evidence  material  to  plaintiff's 
case.  On  the  presentation  of  this  motion  as 
noticed,  the  hearing  was  reopened,  over  the 
objection  of  defendant,  and  plaintiff  was  per- 
mitted to  introdnce,  and  ttiereafter  and  on  a 
day  set  therefor  did  introdnce,  further  evi- 
dence In  his  chain  of  title.  Plaintiff  also  of- 
fered record  evidence  in  rebuttal  of  defend- 
ant's tax  deed  purporting  to  show  that  the 
tax  levy  on  which  the  sale  to  the  state,  un- 
der which  the  tax  collector's  deed  as  set  out 
In  defendant's  cross-complaint  was  issued, 
was  void.  The  only  evidence  offered  by  the 
defendant  Reeves  was  his  state  tax  deed  exe- 
cuted by  the  county  tax  collector  and  testi- 
mony of  himself  as  to  consideration  for  the 
deed,  and  that  he  bad  been  In  possession  of 
the  property  since  the  execution  of  the  deed 
under  which  be  claims  titl&  At  the  con- 
clusion of  this  additional  evidence  defend- 
ant again  moved  for  a  nonsuit,  which  was  by 
the  court  denied.  Fadings  were  thereafter 
made  in  fiivor  of  the  dalm  of  title  of  plidn- 
tlff.  and  ngaSnat  the  dalm  of  title  of  defend- 
ant, and  judgment  vas  made  and  entered, 
quieting  title  In  the  plaintiff.  Appeal  was 
takea  from  the  judgment  by  the  defendant 
Beeves,  under  the  alternative  method. 

The  record  in  this  case  is  a  voluminous  one, 
covering  about  200  typewritten  pages,  and 
Including  all  ^e  conveyances,  maps,  and  rec- 
ords constituting  plalntUTs  chain  of  title, 
upwards  of  30  documents  In  all;  but  as  no 
spedflcatlon  of  their  Insnfficleocy  Is  contain- 
ed In  appellant's  brief,  although  all  the 
deeds  are  printed  in  the  appendix  thereto,  we 
asstime  that  there  is  no  dispute  as  to  the  suf- 
fldency  of  the  record  to  show  title  in  plain- 
tiff, subject  only  to  defendant's  tax  deed. 
The  only  specifications  of  error,  in  fact,  pre- 
sented and  argued  by  the  appellant,  are  on 
the  ruling  of  the  court  drying  his  motion  for 
nonsuit  against  the  plaintiff,  the  order  re- 
opening the  trial  for  the  introduction  of  fur- 
ther evidoice  after  directing  judgmoit  for 
the  plaintUr,  and  fallnre  to  require  as  a  con- 
dition of  quieting  plalntlfl*B  title,  a  repay- 
meat  of  the  money  advanced  on  the  tax  title. 

[1.  t]  Whether  the  state  of  tlie  evidoice  at 
the  ctmcloslon  of  the  original  hearing  mtltled 
defendant  to  a  nonaolt  we  shall  not  at- 
tempt to  detwmine.  Under  sectUm  SBSc, 
Code  of  Civil  Procedure  parttra  appealing 
on  the  typewritten  record  are  required  to 
print  In  fhtSx  brtet  or  In  an  a]n>aidlx  thereto, 
such  portions  of  the  record  as  they  desire  to 
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call  to  the  attention  of  the  court  Tbe  appel- 
lant In  this  case  has  printed  as  an  appendix 
to  his  brief  practically  the  entire  record  at 
title,  consisting  of  upwards  of  SO  convey- 
ances, and  other  documents  constituting 
plaintiff's  chain  of  title,  without  calling  at- 
tention to  any  alleged  error  or  omission  as 
affecting  the  vesting  or  divesting  of  owner- 
ship of  this  property.  Respondent  In  his 
.brief  claims  that  at  the  time  he  rested  on 
the  first  hearing  the  evidence  established 
his  title  to  a  two-thirds  Interest  in  the  prop- 
erty in  question.  There  is  no  reply  brief  of 
appellant  on  file,  so  this  claim  Is  not  contro- 
verted; and  we  do  not  feel  like  making  a 
search  of  this  complicated  record,  without 
aid  of  counsel,  to  either  prove  or  disprove  the 
statement  If  It  Is  correct,  the  defendant  was 
not  entitled  to  a  nonsuit.  Davis  v.  Crump, 
162  Cal.  613,  123  Pac.  294.  However,  we 
deem  this  point  Immaterial,  If  the  court  was 
justified  in  reopening  the  case  for  further  evi- 
dence, as  on  the  further  hearing  evidence  was 
introduced  completing  plaintiff's  chain  of 
title  and  supporting  the  judgment  In  his  fa- 
vor. "If,  upon  the  conclusion  of  the  whole 
case,  there  Is  evidence  upon  the  material  la- 
sues  warranting  the  sulunlsslon  of  the  cause 
to  tbe  jury,  the  question  of  whether  tlie  court 
erred  In  dmylng  nonsuit  becomes  of  no  con- 
sequence." Peters  v.  So.  Paa  Co.,  100  Cal. 
48, 116  Pac.  400;  Lowe  v.  8.  ebL.  Ry.  Co.. 
154  Cal.  67S,  98  ^e.  878. 

[1, 4]  The  court  was  josttfled  in  reopoklng 
tbe  case  for  further  evidence.  It  was  within 
the  discretion  of  the  court  to  reopen  the  bear- 
ing  of  evidence  at  any  time  before  tbe  trial 
was  finally  ctrnduded.  and  until  the  dedslon 
of  tbe  court,  by  its  written  findings,  was 
made  and  filed  the  trial  was  not  ended.  War- 
ring V.  Freear,  64  Cal.  64,  28  Pac.  115 ;  Con- 
nolly V.  Ashworth,  08  CaL  205,  33  Pac.  60; 
San  Francisco  Breweries  T.  Schurtz,  104  Cal. 
420,  38  Pac.  92. 

The  judgment  for  the  plaintiff,  then,  must 
be  sustained  unless  his  title  Is  defeated  by 
the  tax  deed  of  defendant  The  only  evi- 
dence In  support  of  this  adverse  claim  Is  the 
deed  from  the  tax  collector  of  Los  Angeles 
county,  purporting  to  convey  to  defendant  a 
tax  title  from  the  state  of  California.  This 
deed  was  set  out  in  defendant's  answer  and 
cross-complaint,  and  no  affidavit  denying  the 
same  was  filed,  as  provided  by  section  448, 
Code  of  Civil  Procedure.  Its  genuineness 
tmd  due  execution  were  therefore  admitted, 
and  It  must  be  taken  for  what  <hi  Its  fac^  it 
appears  to  be. 

[I-J]  But  this  does  not  estop  the  plaintiff 
from  disputing  its  validity  in  any  other  re- 
spect l&KWe  T.  Copp,  lid  Cal.  420,  fil  Pac. 
630.  It  does  not  Imply  an  admission  of  title 
In  the  state  of  California,  or  Its  authority  to 
convey.  The  tmly  Intlmatlim  that  tbe  state 
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had  any  title  to  convey  is  contained  In  a  reci- 
tal in  the  deed  "that  the  real  property  herein- 
after described  was  duly  sold  and  conveyed 
to  the  state  of  California  for  the  nonpay- 
ment of  taxes  which  had  been  l^ally  levied, 
and  which  are  a  lien  upon  said  property  un- 
der and  In  accordance  with  law."  As  was 
declared  in  County  Bank  v.  Jack,  148  CaL 
437,  83  Pac.  705,  such  recital  "cannot  be  al- 
lowed to  have  the  ^ect  of  operating  as  proof 
of  the  execution  of  a  previous  deed  whereby 
the  title  of  the  taxpayer  had  been  transfer^ 
red  *  *  *  to  the  state";  and  It  Is  further 
there  held  that  the  tax  collector's  deed  alone 
was  not  sufficient  to  show  that  the  state  had 
acquired  the  title  of  the  original  owner.  Tbe 
prodaction  in  evidence  of  a  deed  to  the  ^te 
resttDg  title  of  tbit  delinqnent  tasqpayer  in  the 
states  together  with  the  introductlfw  of  a  deed 
fnnn  the  state  to  the  purchaao:,  was  eaam- 
tial  in  order  to  establlsb  that  Qie  purdiaser 
had  acquired  the  title  of  the  dellnqnait  tax- 
payw  to  the  land ;  and  Uie  prodnction  of  the 
deed  ttmn  the  stote  to  the  punihaser  was  not 
alone  sufficient  Jones  t.  Lnckd,  174  CaL 
682,  168  Pac  906. 

BeqxHident  in  his  brief.  In  further  oppo- 
8ltl<Ht  to  the  claim  of  appellant  under  tl^e  tax 
deed,  attacks  the  validity  of  the  proceedings 
for  the  tax  assessment,  levy,  and  sale  upon 
which  the  deed  In  question  purports  to  be 
based;  but,  in  view  of  the  insufficiency  of 
appellant's  Ediowlng  of  title  in  himitelf,  al- 
ready pointed  out,  it  is  unnecessary  to  con- 
sider this  point 

[S]  There  Is  nothing  In  the  pleadings  pre- 
senting any  issue  for  the  recovery  by  de- 
fendant of  auy  payments  made  in  connection 
with  his  purported  tax  title,  and  nothing  to 
show  the  amount  or  value  of  the  payments, 
other  than  a  recital  in  the  copy  of  the  deed 
attached  to  the  answer  that  the  consideration 
for  the  deed  was  defendant's  bid  of  $301 
for  the  property.  Some  evidence  seems  to 
have  been  taken  on  the  trial  on  this  point  over 
idaintiff's  objections,  and  appellant  in  his 
brief  claims  that  he  paid  $86.46  delinquent 
taxes,  and  also  $40  on  the  taxes  under  the 
tax  sale,  but  no  reference  to  the  evidence 
on  this  point  Is  contained  therein,  either  in 
the  brief  itself  or  the  appendix  thereto.  The 
showing  made  Is  too  Indefinite  and  obscure  to 
Justify  the  court  in  determining  the  equities . 
that  ai^lant  might  have  in  this  particular. 

[t]  Parties  rdying  upon  the  oftoi  cum- 
bersome and  Intricate  record  of  the  npoh 
ta*a  transcript  must  conform  to  the  provt 
donB  of  section  958c  of  the  Code  of  Civil  Pro* 
cednre  if  Qiey  want  to  insure  a  satlsfacto^ 
consideration  <tf  the  evidence. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  FINIiAYSON,  P.  J.;  THOM- 
AS, J. 


(H  OtA.  Am.  R) 
HABCER  T.  BLUS.    (Oiv.  2729.) 

(EMstriet  Court  of  Appeal,  First  E>istrict,  Di- 
vision 2,  California.    F«h.  2S,  1919  J 

1.  PutADina  <^22S(2)— Stjstaxhxho  I^acDB- 

BBB— FlTBTHEE  AUENDICEITT. 

>  Although  the  complaint  was.  the  third  at- 
tempt of  the  pleader  to  state  a  cause  of  action, 
it  was  error,  upon  «astaininc  demurrer  thereto, 
to  refuse  to  allow  further  amendmeot,  unless  it 
was  clear  that  the  complaint  could  not  be 
amended  to  obviate  the  obJeclitHis  made  tlwretoi 

2.  liAIfDLOBD  AND  nHAHT  ^ISOQt)— EVIO- 
TIOH— PLKADinO. 

Complaint  in  action  hj  tenaot  against  land- 
lord hetd  to  rtate  a  cause  of  actitm  for  eviction. 

3.  Appeal   aitd   Bteoa  <c»900— Pskbump- 

TIONS. 

Every  reasonable  presumption  muni  be  in- 
dulged in  to  support  the  ruling  of  the  court  be* 
low. 

4.  LAITDUnD  AND  TXNABT  ^»101— TbHOKA- 

Tion  or  lAASB— DnxBDonoH  of  Buiu- 

IHOS. 

A  lease  of  land  with  buUdinga  tiiereon  Is  not 
tomiuated  by  the  destruction  of  tiw  boilings, 
unless  It  is  so  provided  bf  oontraet  or  hy  stat- 
ute. 

6.  LAnOLOBD    AND  TENANT  «=>101— l^BU- 

NATioN  or  Iaabs— Destbuotioh  or  Buiu>- 

raoB— "TmNa  Hiked." 
AlthoQgb,  when  a  portion  of  a  building  is 
leased,  and  the  whole  building  la  subeequeutly 
destroyed  by  fire,  the  lease  is  termlDated  under 
Civ.  Code,  1983,  providing  that  the  hiring  of  a 
thing  terminates  by  the  destmetUm  of  the  thing 
hh^  yet  the  same  result  does  not  slways  fol- 
low when  a  lease  covers  a  pared  itt  laud  with 
several  structures  therem.  since  the  buildings 
destroyed  may  or  may  not  have  bem  the  "tiling 
hired." 

6.  Djuueas  ^»157(1)— Gihibax.  and  8n- 
cial  DAifAaift— Pxxadino. 

The  pleading  of  special  damages  to  result 
from  loss  of  future  profits  does  not  predude  tiio 
recovery  of  any  other  damage  sustained  by 
plaintiff. 

7.  Lanpiabo  and  Tekast  ^s»180(4)— Dah- 
AGE8— Eviction— Loss  or  Pdtcbb  PsoRra. 

Loss  of  future  profits  of  keeper  of  livery 
and  feed  stable  and  weighing  depot,  If  ascertain- 
able with  a  reasonable  degree  of  certainty,  could 
be  recDVtt^  by  him  from  Us  landlord  upon 
wrongful  eviction  by  the  latter. 

8.  Landlord  and  Tenant  ®=>  162(5) — Less- 
ob's  Covenant  to  Bepaib~"Daica'gc  bt 
the  bxjoibntb.** 

Landlord's  covenant  to  repair  In  case  of 
any  extensive  "damage  by  the  elements"  does 
not  obligate  tlie  landlord  to  repair,  where  the 
buildings  on  the  premises  are  destroyed  by  fire, 
unless  the  fire  is  caused  by  lli^taing  or  oUw 
saperhuman  agency. 

[Ed.  Note.— For  other  definitions,  see  W<»da 
and  Phrases,  Second  Series,  Damage  by  the 
Elements.] 
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Api>eal  from  Saperlor  Courts  Uadodiio 
GoQDty ;  J.  Q.  White.  Judge. 

Action  George  U  Hamer  against  Mrs. 
W.  J.  Ellis,  a  widow.  From  Judgment  for 
defendant,  plaJnttfl  appeali.  Barersedi  with 
directioas. 

LUlram  I.  GlbwHi,  of  Ukiah,  tor  aiveUant 
Fireatw  &  Preaton,  d  Tlkiati,  tor  respond- 
«nt 

HA  VEIN,  J.  E>efendant*B  d^nrrw  to  plain- 
tifii's  second  amended  complaint  was  sustain- 
ed witboDt  leave  to  amend ;  whweupon  judg- 
ment waa  entered  tor  defendant,  tromirtildi 
plaintiff  appeals. 

Plaintiff  was  lessee,  and  defendant  lessor, 
under  a  written  lease  of  certain  premises  In 
the  dty  of  Uklah.  The  second  amended  com- 
plaint contains  two  counts:  The  first,  for 
damages  alleged  to  have  been  suffered  by 
plaintiff  by  reason  of  his  wrongful  eviction 
by  defendant  from  the  leased  premises ;  and 
the  sectMid,  for  damages  allied  to  have  been 
suffered  by  plaintiff  by  reason  of  the  breacb 
by  defendant  of  a  covenant  of  the  lease  to 
repair  the  buildings  therein  referred  ta  In 
the  first  count  the  leased  pr^nlaee  are  de- 
■crtbed  as  followa: 

"That  certain  property  known  as  the  Ellis 
Stable  property,  situated  on  the  east  side  of 
Main  street  between  FerkioB  street  and  Steph- 
enaon  street,  In  the  town  of  tJkiah  City,  Men- 
docino county,  state  of  Oalifomia,  and  indod- 
ing  the  stable  ImUding  and  all  dwds  attadied 
thereto,  together  witii  the  corrals,  acales,  and 
all  other  property  belonging  to  or  forming  a 
part  of  said  premises,  excepting  what  Is  known 
aa  the  'back  shed'  on  the  nortiieast  portion  of 
nid  premises,  being  15  feet  on  PerUai  street 
and  running  back  25  feet." 

In  the  second  count  the  same  descrlptioD 
is  glrai,  bat  Oa  following  allegatloa  la 
added: 

"And  plaintiff  here  alleges  that  said  premises 
consisted  of  one  corral,  150  feet  long  by  90  feet 
wide,  one  bam  160  feet  long  by  60  feet  wide, 
one  shed  40  feet  long  by  24  feet  wide,  scales  80 
feet  long  by  10  feet  wide,  all  of  which  were 
built  upon  the  ground  and  the  ground  consti- 
tuted the  only  fioor  of  each  thereof,  and  an  al- 
kyway  24  feet  long  1^  16  feet  wide." 

The  allegationa  of  the  first  cause  of  action 
are  snbatantlally  the  following:  A  lease  of 
the  ahore-desaibed  inwnlses  was  executed 
by  defendant  to  i>laintlff  on  October  6,  1914, 
for  a  term  at  flye  years,  at  a  monthly  rratal 
ot  130 ;  it  mm  imdecstood  and  agreed  between 
the  pairtles  to  said  lease  that  said  premlsea 
were  to  be  naed  as  a  livoy  and  fee4  stable, 
storage  sheds,  stodc  corrals,  and  weighing 
depot;  i^alntlff  entoed  into  possession  of 
said  premises  on  October  S,  1914,  and  «igag- 
ed  in  the  bnadnees  above  referred  to;  said 
lease  eontlnned  In  effect  until  July  5,  1917, 
upon  which  date  defendant  notified  plaintifl 


that  the  said  lease  was  of  no  farUier  force  or 
effect  and  that  said  pUlntlff  had  no  further 
right  on  said  praises,  and  would  no  longer 
be  allowed  possession  thereof  nor  to  go  on 
said  property ;  plaintiff  notified  defendant  osx 
said  date  that  be  was  ready,  wildni^  and  able 
to  perform  his  part  of  said  contract,  and  tea* 
dered  the  defendant  the  rent  for  the  numtli 
ending  on  August  1^  1911,  which  was  refused 
by  defendant;  on  August  S,  1917,  defendant 
took  posses^n  ot  said  prunlses,  and  there* 
after  erected  a  bnUdlng  oa  a  part  there<^ 
and  let  the  same  to  another  tenant,  and  also 
repaired  the  scales  thereon,  and  has  since 
(derated  them  at  a  profit;  as  a  result  of  said 
evlcthm  plaintiff  has  not  altered  on  said 
premises  dnce  July  5,  ISVI.  Tbea  follow  al- 
legations as  to  the  amount  of  profits  which 
plaintiff  had  derived  from  the  use  of  the 
premises  prior  to  June  18,  U17,  '*wbeA  said 
pranises  were  damaged  by  Are,"  and  as  to 
the  amount  ot  profits  which  vnniM  have  been 
derived  therefrom  dnring  tiie  mnalnder  of 
the  term  of  the  lease.  The  amclnding  allega- 
tion of  the  first  count  Is: 

"And  therefore,  because  of  tills  eviction  aa 
hereinabove  set  forth,  plaintiff  has  been  damag* 
ed  to  ttie  extent  of  $2,700." 

The  demurrer  was  to  the  whole  comidalnt, 
and  to  each  cause  of  action  aeparately,  for 
failure  to  state  facts  sufllclent  to  constitute 
a  cause  ot  action,  and,  specially,  on  several 
alleged  grounds  of  uncertainty,  amUguity, 
and  unintelligiblUty. 

[1. 2]  Unless  it  was  dear  to  the  trial  court 
that  the  ailegatloos  omtalned  in  the  first 
ootmt  did  not  state  a  cause  of  action,  and 
could  not  be  amended  so  as  to  obviate  the  ob- 
jections made  thereto,  the  refusal  to  allow  a 
further  amendment  was  error.  Payne  v. 
Baebr,  153  Gal.  447,  448,  96  Pac  896 ;  Schaake 
V.  Eiagle,  etc,  Can  Oo.  136  Cal.  480,  68  Pac. 
1025,  67  Paa  'no.  In  tHe  case  last  dted  It  la 
said: 

"We  do  not  say  that  there  is  no  limit  to  rhe 
right  to  amend  when  such  demurrers  are  sus- 
tained, since  of  sev^al  failures,  perhaps  but  <ne 
or  two  may  develop  a  want  of  fact^  or  show 
that  the  fault  cannot  be  remedied." 

The  complaint  now  under  consideration  is 
the  third  attempt  of  the  pleader  to  state  a 
cause  of  action;  but  upon  the  face  of  the 
first  count  tberdn  contained,  and  in  the  ab- 
sence of  the  two  preceding  complaints  which 
are  not  before  us,  It  does  not  aKtear  that  any 
defects  therdn  cannot  be  remedied.  On  the 
contrary,  we  are  of  the  oi^on  that  a  cause 
of  action  is  stated  therein  whldi  Is  not  ob- 
noxious to  a  general  demurrer.  The  facta 
pleaded  show  an  eviction  of  the  lessee  by  Que 
lessor,  without  excuse  as  far  as  appears  from 
the  allegations  of  that  count  Agar  v.  Win- 
slow,  123  Cal.  693,  66  Pac.  422,  60  Am.  St 
Bep.  84;  McAlester  r.  Landers,  70  OaL  82,  88» 
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11  Pac.  SOS;  Lerltzky  t.  Canning,  33  CaL 

see. 

[3-B]  Even  If,  under  the  rule  that  every 
reaswable  presumption  must  be  Indulged  in 
to  support  the  ruling  of  the  court  below,  we 
assume  that  the  facts  pleaded  in  the  second 
count  in  the  complaint  now  under  consider- 
ation were  before  the  court  In  tdie  original 
complaint  or  the  first  amended  complaint,  It 
stlU  does  not  appear  that  such  eviction  was 
Justified.  A  lease  of  laud  with  buildings 
thereon  Is  not  terminated  by  the  destruction 
of  the  buildings,  unless  It  Is  so  provided  by 
contract  or  by  statute-  24  Cyc.  1345;  Nash- 
ville, etc.,  Ry.  Co.  v.  Helkens,  112  Twin.  378, 
79  S.  W.  1038,  65  U  R.  A.  300.  No  such  pro- 
vl^on  of  the  lease  is  pleaded.  The  only  per- 
tinent statute  to  which  our  attention  has 
^een  called  Is  section  1933  of  the  CMl  Code, 
whldi  provides:  "The  hiring  of  a  thing  ter- 
minates: ♦  ♦  •  (4)  By  the  destruction  of 
the  thing  hired."  When  a  portion  of  a  build- 
ing is  leased,  and  the  whole  building  Is  sub- 
sequently destroyed  by  fire,  the  lease  Is  ter- 
minated. Alnsworth  v.  RItt,  38  Cal.  89; 
Harvey  v.  Welsbaum,  159  Cal.  267,  113  Pac 
666.  33  U  R.  A.  (N.  6.)  540.  Ann.  Cas.  1012B, 
1115.  The  same  result  does  not  always  fol- 
low when  a  lease  covers  a  parcel  of  land 
with  several  structures  thereon.  In  such  a 
case  the  section  of  the  Code  dted  Is  not  con- 
troUlDg,  unless  the  buildings  destroyed  were 
"the  thing  hired."  A  ccMuparison  of  the 
property  leased  with  that  destroyed,  as  set 
forth  In  the  second  count,  does  not  convince 
Ds  that  such  was  die  fact 

[I,  7]  Such  eviction  entitled  plalndff  to  the 
recovery  ot  any  damage  he  may  have  suffer- 
ed thereby.  The  pleading  of  special  damages 
to  result  from  loss  of  future  profits  did  not 
preclude  the  recovery  of  any  other  damage 
whldi  may  have  been  sustained.  And  loss 
of  fntura  profits  could  also  be  recovered*  If 
ascertainable  with  a  reasonable  d^ree  of 
certainty.  Hawthorne  v.  Slegel,  88  Cal.  ISO, 
167.  25  Pac.  1U4,  22  Am.  St  Rep.  291 ;  Lam- 
bert V.  Hasken,  80  Cat  619.  22  Pac.  327;  Mc- 
Connell  v.  Corona  City  Water  Co..  149  Cal. 
60,  85  Pac.  929,  8  U  R.  A.  (N.  S.)  1171 ;  24 
Cyc.  1135 ;  Clark  v.  Koesheyan,  26  GaL  App. 
30S,  808,  146  Pac  904.  TbB  allegations  as  to 
the  tntore  profits  of  plalntHTs  bu^ness  were 
not  snffldenUy  definite  to  have  enabled  the 
court  to  determine  whettier  or  not  tbey  can 


be  brou^t  within  the  rule  laid  down  by  the 
above  authorities,  for  which  reason  the  spe- 
cial dfflnorrer  for  uncertainty,  directed  to 
theee  allegatlwis,  was  well  takea  But  it 
does  not  appear  that  this  defect  could  not  be 
cured  by  amendment 

[8]  The  second  cause  of  action  Is  based  np- 
oa  a  covoumt  Is  the  leaai^  vlilch  Is  thus 
pleaded : 

"And  that  by  other  terms  of  said  lease  said 
defendant  was.  In  case  of  any  extensive  dam- 
age by  the  elements,  or  in  case  of  the  falling  in 
of  the  roof  or  collapse  of  the  building,  to  imme- 
diately pfoeeed  to  repair  the  same  for  the  use  of 
the  party  of  the  second  part,  wlio  is  the  plain- 
tiff herein,  during  the  term  of  said  kaas." 

It  Is  then  allied: 

"That  on  June  18, 1917,  said  property  dewrib- 

ed  by  the  lease  above  referred  to  was  damaged 
by  an  element,  to  wit,  fire,  without  the  f  jult  of 
either  of  the  parties  hereto,  and  the  said  build- 
ings, Bbeds,  fences,  and  scales,  forming  a  part 
of  said  premises,  were  destroyed." 

Appellant  clainw  Uia^  hj  reason  ot  tbo 
above  covenant  to  repair  "ta  case  at  any  ex- 
tensive damage  the  donoits."  the  lessor 
was  boond  to  rebuild  the  bnildlngs  destroyed 
by  fire.  With  this  we  cannot  agree.  It  bas 
be«i  decided  in  this  state  fliat  "dam^  by 
the  elements*'  Is  the  equivalent  of  the  i^urase 
"act  of  God,**  and  that  "Are  does  not  come 
within  the  definition  of  tba  tarn  'act  ot  God,* 
unless  it  Is  caused  by  lightning  or  some  other 
superhuman  agency."  Pope  t.  Fanner^ 
Cnlon,  etc.,  Oo.,  130  OblL  141.  82  Pac.  384,  fiS 
L.  R.  A.  6^,  80  Am.  St  Rep.  87;  Ahlgren  r. 
Walsh,  173  Cal.  86,  158  Fae.  748,  Ann.  Gas. 
1918E.  751.  The  complaint  before  us  con- 
tains no  allegation  fh^t  the  fire  therein  re- 
ferred to  was  caused  by  such  superhuman 
agency,  and,  without  sncb  allegation,  do 
cause  of  action  for  breech  of  the  covenant  to 
repair  is  stated. 

TbB  Judgment  is  reversed,  vritb  directions 
to  the  trial  court  to  sustain  the  special  de* 
murrer  for  uncertainty  to  the  first  cause 
of  action,  and  also  to  sustain  the  demurrer 
to  the  second  cause  of  action,  wlUi  leave  to 
the  plaintiff  to  amoid  his  seccmd  amoided 
complaint,  if  he  shall  be  so  advised. 

We  concur:  LANQDON,  P.  J.;  BBCT- 
TAIN,  J. 
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(St  OaL  App.  768) 

EDWABXfS  et  ■!  t.  BAKER.    (Civ.  1902.) 

(District  Court  of  Appeal,  Third  IHstrlct,  Cali- 
fornia. Feb.  17,  1919.  Behearliw  Denied  by 
Sapreme  Gonrt  April  18,  1919.) 

1.  Bbokebs  «=>64(2>— Right  to  Cohuissiokb 
— Defadlt  of  Fubchaseb. 

Where  a  broker  contracta  for  compenaation 
only  after  payment  1^  Uie  pntdiaaer,  or  a  speci- 
fied portion  thereof,  he  cannot  claim  commisaion 
VBtn  snch  paTment  Is  made,  and  if  the  agree- 
*ment  is  for  commiasion  oat  of  the  first  money 
veceiTed,  and  none  is  rcoelTed.  the  biolcer  is  not 
entitled  to  compensation  on  finding  a  pur- 
chaser. 

2.  Bbokebs  «=»M(1)— Riobt  to  ComaBBioNa 
— Pebtormanci  or  Contkaot. 

Owners  of  land  gave  broker'a  notes  In  pay- 
ment for  services,  payable  only  out  of  the  money 
to  be  paid  by  W.  (purchaser)  or  his  asanas. 
The  contract  between  owner  and  parchaaer 
provided  that  on  default  of  the  purchaser  the 
owner  was  released  and  the  purchaser  forfeited 
all  rights.  The  purchaser  defaulted,  and  the 
owner  brought  snit  to  gniet  title,  after  which 
the  pnrcfaaser  assigned  Us  rights  to  a  corpora- 
tion, and  the  action  was  dismissed.  The  cor- 
poration, on  ascertaining  the  forfeiture,  Institn- 
ed  independoit  negotlationB  with  the  owner  and 
parchased  the  property.  Seld,  that  the  brokers 
were  not  cntiUed  to  commissions. 

Appeal  from  Superior  Court,  Stanislaus 

County;  W.  H.  LengdoD,  Judge. 

Action  by  J.  A.  Edwards  and  others 
against  G.  l*.  Baker.  Judgment  for  plain- 
tiff, and  from  an  order  denying  motion  for 
new  trial,  defendant  appeala  Judgmenrt 
and  order  rerersed. 

J.  IL  WaltiuOl.  of  Ifodesto,  and  R07  B. 
Mazey*  of  Oakdale,  for  appellant 

L.  J.  Haddti^  of  Uodesto.  and  F.  W. 
Seeder,  of  Oakdale,  for  respondents. 

HART,  J.  The  action  was  based  upon 
three  certain  promissory  notes,  each  for  the 
sum  of  $266.66,  dated  Modesto,  September  27. 
1910,  payable,  respectiTely^  on  the  5tli  days 
of  April  of  1913,  1914,  and  1915,  executed 
by  defendant  and.  payable  to  the  order  of 
I^alntUts. 

It  is  deemed  proper  first  to  explain  that 
the  notes  sued  on  were  giren  by  Baker  to 
the  plaintifCs  as  the  result  of  the  compro- 
mise of  a  salt  brought  against  the  latter  by 
the  former  opon  a  quantum  meruit  for  the 
reasonable  valoe  at  services  performed  by 
the  plaintifrB  in  n^tlating  the  sale  of  cer- 
tain lands  for  the  defendant  to  one  P.  Wels- 
nidanger.  The  following  clause  was  con- 
tained in  eacb  of  the  flnt  two  notes  de- 
clared npon: 

"Said  note  to  be  paid  only  out  of  tiie  mon^  to 
be  paid  by  P.  Wdsendanger  or  Us  assigns  for 


purchase  price  of  0.  U  Baker  ranch  and  not 

out  of  interest" 

The  third  note  contained  a  slrallar  clause, 
with  the  exertion  that  instead  of  "6.  L. 
Baker  ranch,"  It  referred  to  "Gilbert  ranch." 
It  appeared  that  this  was  a  mistake  of  the 
party  who  drew  up  the  notes,  the  defend- 
ant's first  name  being  Gilbert  and  the  in- 
tention being  to  refer  to  the  Baker  ranch. 
It  also  appeared  that  the  true  name  of  the 
party  mentioned  In  the  pleadings  and  notes 
as  "P.  Welsendanger"  was  "Theodore  Wels- 
endanger,"  and  that  the  letter  "T,"  in  some  of 
the  instruments  herein  motioned  was  so 
written  that  it  might  easily  be  taken  for 
"P."  Howerer,  no  point  is  made  on  this 
fact 

It  appears  from  the  evidence  that  the 
plaintiffs,  real  estate  brokers,  were  em- 
ployed by  the  defendant  Baker,  to  nego- 
tiate for  him  the  sale  of  certain  lands  em- 
braced within  a  certain  district  or  terri- 
tory In  Stanislaus  county,  known  as  the 
"Oakdale  Colony,"  and  that  the  plaintlfTa 
procured  a  purchaser  In  the  person  of  said 
Theodore  Welsendanger,  with  whom  the  de- 
fendant entered  Into  a  written  contract  for 
the  sale  of  said  lands  on  the  24th  day  of 
March,  1910.  Said  contract  provided  for 
the  sale  by  Baker  to  Welsendanger  of  the 
several  parcels  or  tracts  of  land  therein 
described  for  the  aggregate  sum  of  f48,800, 
to  be  paid  in  three  snbstantially  equal  annual 
Installments,  beginning  "on  or  before^  the 
9th  day  of  April.  1913,  with  Interest  at  the 
rate  of  6  per  cent,  payable  In  advanca  The 
contract  provided,  in  part  as  follows: 

"Vint  party  agrees  to  deliver  deeds  to  any  10- 
acre  tracts  any  tine  on  receiving  sixty-five 
&Q!S)  dollars  per  acre,  such  payments  to  apply 
on  the  time  payments  falling  due  next  In  or- 
der of  time;  second  party  to  receive  one-fourth 
of  the'  crop  of  1910,  grain  In  sacks,  hay  baled, 
both  delivered  at  Oakdale  Warehouse,  and  to 
have  the  benefit  of  the  sunmier  fallowing  plow- 
ing now  done.  Firat  party  agrees  to  give  T. 
Welsendanger  possession  of  the  ranch  on  Au- 
gust 1,  1910.  And  the  party  of  the  second  part 
agrees  to  pay  all  state  uid  coonty  taxes  or  as- 
sessments of  whatsoever  nature  which  may  be- 
come  due  on  the  prttulses  above  described  after 
June,  1910. 

"Id  the  event  of  a  failure  to  comply  with  the 
terms  hereof  by  the  party  of  the  second  part 
the  parties  of  the  first  part  shall  be  released 
from  all  obligation  in  law  or  equity  to  convey 
said  property,  and  the  party  of  the  second  part 
ahall  forfeit  all  right  thereto.  And  the  parties 
of  the  first  part  on  receiving  such  payment  at 
the  time  and  la  tiie  manner  above  mentioned, 
agree  to  execute  and  deliver  to  the  party  of  tlie 
second  part  or  to  his  as^gna,  a  good  and  saf> 
fident  deed.** 

Welsendanger  took  possession  of  the  land 
under  said  contract  and  thereafter  entered 
into  contracts  with  three  several  parties  for 
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tbe  sale  at  certain  mbdlTlidont  of  the  landa 
to  them.  It  appears  that  Wleisffiidanger  r^ld 
the  Interest  on  the  purdiase  price  of  the 
land  down  to  the  date  when  the  first  pay- 
ment on  the  principal  sum  fell  due,  to  wit, 
April,  5,  1913.  He,  however,  defaulted  in 
the  payment  of  the  said  first  Installment  on 
tbe  principal  sum,  and  on  tbe  2d  day  of 
Bfay,  1013,  Bajker  commenced!  an  action 
against  Welsendanger  aad  others  to  qniet 
title  to  the  lands  described  in  the  contract 
between  him  and  Welsendanger  and  to  have 
said  contract  declared  null  and  void.  Con- 
temporaneously with  the  filing  of  the  com- 
plaint in  said  acdon,  Baker  caused  to  be 
recorded  In  the  proper  office  a  lis  pendens. 

On  the  26th  day  of  May,  1913,  Welsen- 
danger made  a  purported  assignment  of 
said  contract  to  the  Conservative  Invest- 
ment Company  of  Los  Angeles,  a  oorpora- 
thm.  Said  aadgnment  recited  tliat— 

"Theodore  Weiwndanger  hereby  sells,  assigns, 
transfers,  eoaveys,  and  sets  over  mito  the  Con- 
servative Investment  Company,  of  Los  Angeles, 
a  corporation,  that  certain  agreement  made  and 
entered  Into  tbe  24tb  day  of  Maicb,  1910,  by 
and  between  Gilbert  L.  Baker  and  Mabel  Ba- 
ker, bis  wife,  and  Theodore  Welsendanger,  to- 
gether with  all  rights  and  interests  of  every  kind 
and  character  belonging  or  accruing  to  said 
Theodore  Weisendanger  under  and  bj  vtrtae  of 
ssid  agreement,  and  tbe  said  Gbnservative  In- 
veatment  Company,  of  Los  Angeles,  by  Its  ao 
ceptance  of  tbese  presents,  does  bereby  assume 
all  of  the  ditches  and  obligations  of  said  Theo- 
dore Welsendanger  under  and  by  virtue  of  said 
agreement"— and  the  property  was  then  de- 
■cribed. 

Oq  the  2d  day  of  Jtme»  1918,  Wdaendai^ 
Interpraed  a  demurrer  to  the  complaint  In  the 
action  brought  by  Baker  to  quiet  Utle  and 
to  nullify  the  effect  of  tHe  otmtract  referred 
to  and,  on  the  17tb  day  ot  June,  IMS,  Baker 
dlsmlsaed  said  action;  the  rastm  tea  tbe 
dismissal  not  befns  shown  by  the  record 
herein. 

Xhe  erldenee  discloses  that  Welsendanger 
was  at  one  time  the  owner  of  nlne-tenttu  of 
Che  capital  Bto<A  ct  the  Gonaervattve  Invest- 
ment Conipany,  above  mentlmed,  hut  Oiat, 
after  transferring  or  asalgnlng  to  said  com- 
pany his  contract  to  purchase  tbe  Baker 
landsb  he  sold  all  vt  said  stock  to  a  number 
of  persons  who  had  ftormed  themselves  Into 
a  ^rndlcate  for  tlie  purpose  of  taking  over 
said  stock  and  the  business  of  said  coms- 
pany.  It  appears  that  aftw  said  transac- 
tion the  new  owners  of  said  company  found, 
upon  looking  into  its  aasetSt  the  assignment 
made  by  Welsendanger  to  the  company  of 
the  nmtract  ftor  tbe  sale  to  Welsendanger  of 
the  Baker  lands.  Mr.  Rupp,  then  the  secre- 
tary of  the  Investment  company,  testified 
that  the  corporation  desired  to  buy  some 
land  In  the  Oakdale  section  of  Stanislaus 
county^  and  upon  finding  that  Uie  contract 


between  Welsendanger  and  Baker  had  been 
assigned  to  it,  the  company,  through  its 
representatives.  Immediately  took  st^s 
looking  to  the  purchase  of  the  lands  In- 
volved and  described  In  said  contract.  An 
attorney  of  the  company  was  first  sent  to 
Oakdale  to  look  Into  the  proposition,  and  he 
thereafter  reported  to  the  company  that 
when  Wleisendanger  made  the  purported 
assignm^t  mentioned  he  had  nothing  to 
assign;  his  contract  with  Baker  having  been 
forfeited  because  of  his  failure  to  pay  the 
first  installment  on  the  purchase  price  of 
the  lands  called  for  by  the  said  contract 
N^tlatlons  were  then  entered  Into  with 
Baker  by  representatives  of  the  Investment 
company  for  the  purchase  of  the  lands,  and 
the  same  were  consummated  by  thw  ex- 
ecution on  June  5,  191S,  of  a  deed  by  Baker 
and  bis  wife  conveying  substantially  the 
same  lands  described  in  the  Weisendanger 
contract  to  the  Investment  company.  Hie 
latter  paid  Baker,  on  the  purchase  price.  In 
June,  1913,  the  sum  of  $20,400,  and  In  Janu- 
ary, 1914,  and  August,  1915,  the  further  sums 
of  97SO  and  $14,700,  respectively. 
The  court  found,  as  to  each  <tf  aald  notes: 

That  tbe  defendant  made  the  note  and  de- 
livered the  same  to  plaintiffB,  who  are  the  law- 
ful owners  and  holders  thereof;  "that  before 
the  making  of  said  note  defendant  employed 
plaintiffs  as  his  agents  to  secure  a  buyer  for  hla. 
defendant's,  lands,  and  that  pursuant  to  such 
employment  plaintiffs  secured  one  P.  Welsen- 
danger as  such  buyer;  that  before  the  making 
and  ddivery  of  said  note  P.  Weisendanger  con- 
tracted, by  an  instrument  in  writing,  by  him- 
self or  assigns,  to  buy  tbe  land  referred  to  in 
said  note  from  defendant,  G.  L.  Baker;  that 
P.  Weisendanger,  in  said  note  mentioned,  sold 
and  assigned,  on  or  about  the  26tb  da^  of  Hay, 
1913,  alt  his  right,  title,  and  interest  in  and  to 
the  Baker  land  In  said  note  motioned  to  tbe 
Consurative  Investment  Company,  a  corpora- 
tion, of  Los  Angeles.  GaL,  and  said  cou^Miny, 
slnee  said  assignment  have  psld  defendant.  O. 
L.  Baker,  about  ^,000  on  the  porchase  j^ee 
of  said  land  mentioned  in  said  note,  whldi  not« 
was  given  by  defendant  to  piaintilb  In  payment 
of  agent's  commission  for  securing  buyer  for 
said  land;  that  all  of  tbe  conditions  of  said 
note  have  been  carried  ou^  and  said  note  is  now 
doe  and  payable.''  , 

Judgment  was  accordingly  awarded  tb» 
plaintiffs  in  tbe  >nm  ct  $799^  and  the  de- 
foidant  apDeala  from  saM  Jadgmcnt  and  tbe 
order  denying  tale  motion  tor  a  new  trtaL 

[1]  The  Instmments  sued  on  are  not^ 
strictly  speaking,  promissory  notes,  since 
they  do  not  involve  an  nncondlttmal  prom- 
ise to  pay  the  amounts  ther^  agreed  to 
be  paid.  Itaey  are  rather  ccMitracts  for  tbB 
payment  of  money  upon  a  certain  condi- 
tion, and  could  become  or  be  converted  Into 
an  unconditional  promise  to  pay  only  wbei 
tbe  condition  upon  whldi  it  became  obliga- 
tory upon  the  defendant  to  pay  happwed.' 
The  condition  Is,  as  seen,  that  payment  shall' 
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be  made  0DI7  upon  the  payment  on  the  prin- 
cipal of  the  purchase  price  by  Welsendanger 
to  Baker.  therefore,  the  condition  upon 
which  the  iddlsatlons  were  to  be  satisfied 
has  not  happened,  then  the  plaintiff  cannot 
lecorer;  for  it  is  well-settled  law  that,  where 
a  contract  between  a  real  estate  broker  and 
the  owner  of  real  estate  authorizing  the 
former  to  effect  a  sale  of  real  estate  for  the 
latter  contains  a  stipulation  tbat  the  broker 
dial!  be  entitled  to  compensation  under  tbe 
cmtract  only  after  tb»  payment  My  the  pur* 
Chaser  of  the  pnrdiase  price  or  a  certain 
qiedfied  portion  tliereof,  or  unless  die  pur- 
chaser  has  performed  some  other  acts  mate- 
rial or  vital  to  tba  contract  of  pandiase^  the 
bndcer  cannot  cUdm  the  compomtlon  or 
commission  nntfl  the  purchaser  has  made 
Qie  ^ptUated  payment  or*  performed  tbe 
Vtedfled  conditltHis.  As  Is  said  In  lindley 
T.  ITay.  lid  GaL  £39,  243,  51  Pae.  833.  334, 
a  case  precise^  aimllar  to  tbl^  so  tax  as  the 
position  of  the  plalntlits  herein  Is  ooncemed: 

**It  tthe  erldencel  tends  to  show  an  agreement 
to  pay  commistdons  oat  of  the  first  money  re- 
o^Ted,  and  no  money  has  ever  been  received. 
Under  sach  a  contract,  the  broker  Is  not  entitled 
Co  cMnpensation  when  he  finds  a  purchaser 
ready,  willing  and  able  to  porehase  on  tlie 
prescribed  terms.  There  most  be  a  sale  and  a 
first  paymmt  to  entitle  him  to  tecorer.  It  is 
so  nominated  in  the  brad." 


See,  also,  Boysen  r.  Inink,  80  Ark.  254, 
96  S.  W.  1056;  Inge  t.  McCreery,  60  App. 
Div.  567,  60  N.  Y.  Supp.  1052  ;  4  B.  O.  L. 
SSL 

As  supporting  bis  position  that  the  rule 
above  stated  applies  to  the  facts  of  this 
case,  the  appellant  contends  that  the  sale 
of  the  lands  to  the  ConserratiTe  Invest- 
ment Ck>mpany  Involved  a  transaction  wholly 
independent  of  and  distinct  from  the  transac- 
tion Involving  the  agreement  of  sale  be- 
tween blm  and  Welsendanger;  that  is  to 
say,  that  tbe  purchase  of  tbe  property  by  the 
Investment  conajmny  was  solely  by  virtue  of 
a  contract  between  him  and  said  company 
which  had  no  relation  to  or  connection  with 
the  Welsendanger  agreement  or  the  assign- 
ment thereof  by  the  latter  to  the  Invest- 
ment company,  and  that  the  purchase  by  It 
of  the  lands  was  therefore  not  as  an  assignee 
of  Welsendanger.  The  baslB  of  the  conten< 
tlon  Is,  of  course,  that  Welsendanger,  having 
defaulted  In  the  payment  of  the  first  install- 
ment on  the  purchase  price  of  the  lands 
nnder  his  contract  prior  to  the  time  at  whidi 
he  assigned  his  contract  to  the  investm^t 
company,  forfeited  all  his  rif^ts  under 
said  agreemoit,  and  therefore  then  had 
nothing  to  aadgn.  In  further  support  of  the 
contention,  reliance  Is  had  on  the  testimony 
of  the  defendant  and  the  witness  Ropp.  the 
officer  of  the  corporation,  who  conducted 
th«  n^otUttons  culminating  in  the  sale  to 


F  th^  Investment  compfny,  tlut  the  transac- 
tion resulting  in  said  sale  bad  no  rdatlon  to 
the  Welsendanger  assAgnment,  anA  that  It 
was  not  made  In  pursuance  of  tbe  Welsen- 
danger agreement,  bat  Independoitly  ttiere* 
of. 

Uiuh  of  the  testimony  last  above  reCwred 
to  InvolTes  the  more  opinions  or  legal  con- 
dnadons  of  tbe  witnesses.  Whether  tb» 
sale  to  the  biTestment  company  was  the  re- 
sult of  8  transaction  wholly  Independent 
of  tbe  assignment  to  it  <rf  the  Welsendanger 
•agreement  must  be  determined,  of  course, 
upon  the  facte  and  circumstances  of  the 
transaction,  and  not  npon  tbe  mere  bald 
statement  of  tba  vltneesea  that  the  two 
transacUtms  bad  In  legal  ^ect  no  relation 
to  or  cmmection  with  eacih  other.  We  are 
of  tbe  oi^nion,  however,  ttiat  there  is  other 
evidence  wbldi  clearly  disposes  that  the 
W^aendanger  agreement  bad  lost  all  its 
force  and  vitality  at  the  time  of  the  pur- 
ported assignment  thereof  to  tbe  Investment 
company.  In  other  words,  It  is  very  clear, 
from  the  documentary  evidence  and  the  ad- 
mitted fact  of  the  default,  that  Welsendan- 
ger. when  making  the  pretended  assign- 
ment, had  nothing  he  could  assign,  and  that, 
this  fact  liavlng  been  discovered  by  the  com- 
pany before  It  bought  tbe  Baker  lands,  the 
company  proceeded  upon  Its  own  Initiative 
and  without  reference  to  tbe  purported 
assignment  to  negotiate  with  Baker  for  tbe 
purchase  of  the  property,  and  so  ultimately 
effected  the  purchase. 

It  will  be  noted  that  tbe  agreement  be- 
tween Baker  and  Welsendanger  provided 
tb&t,  npon  failure  on  the  part  of  the  party 
of  the  second  part  (Wedsendanger)  to  comply 
with  the  covenants  of  the  agreement,  "the 
parties  of  the  first  part  shall  be  released 
from  all  obligation  In  law  or  equity  to  con- 
vey said  property,  and  the  party  of  the 
secomd  part  shall  forfeit  all  right  thereto." 
Therefore  when,  on  the  5th  day  of  April, 
1013,  Welsendanger  defaulted  In  the  pay- 
ment of  tbe  first  installment  on  the  purchase 
price  as  stipulated  in  bis  agreement,  he  there- 
upon and  ipso  facto,  so  far  as  the  face  of 
the  agreement  was  concerned,  forfeited  the 
ris^t  be  acquired  under  the  agreement  to 
purchase  the  property,  and  the  vendor  was 
likewise  released  from  any  and  all  obliga- 
tion under  said  agreement  to  convey  the 
property  to  the  former.  The  situation 
then  In  legal  effect  was  the  same  as  if  the 
agreement  bad  never  had  existence.  His 
default,  and  as  a  consequence  tbe  forfeiture 
of  his  agreement,  had  taken  place.  Prima 
facie  his  agreement  had  then  become  func- 
tus officio,  and  therefore  without  <Allgatory 
force  dther  in  law  or  in  consdenee.  It 
therefore  rested  with  him  to  show,  If  ho 
could  do  so  and  desired  to  resuscitate  and 
perpetuate  the  life  of  the  agre^ent,  that 
his  default  should  not.  In  eqnity  and  good 
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conadeiice^ .  operate  as  a  Cnf  eitora  of  the 
right  to  purchasa  the  property  upon  'the 
terms  qwcUled.  It  is  not  made  to  appear 
from  the  record  before  us  that  he  made  any 
attract  to.  do  this.  It  is  not  dunra,  nor  is 
It  Claimed  or  pretemled,  that  be  at  any 
time  after  hts  default  ottered  any  excuse  for 
his  default  or  to  pay  the  Installment,  or  In 
any  way  attonpted  to  make  any  showing.  If 
It  was  within  his  power  to  do  bo,  that  upon 
a  ccmslderation  of  the  fticts  of  Oie  transac* 
tlon  or  the  circumstances  under  wblcb  the 
default  occurred  b7  the  ll^t  of  appropriate 
equitable  principles  Baker  was  not,  In  good 
consdHice,  Jnstlfled  In  claiming  and  assert- 
ing hts  legal  right  to  treat  the  ^^reement  as 
haTlng  been  forfeited  because  of  such  de- 
fault  As  to  the  action  brought  against 
Welsendanger  by  Baker  to  quiet  title  as 
against  the  former  to  the  lands  inTC^ved  in 
tte  transaction,  the  purpose,  and  indeed  the 
only  purpose,  under  the  drcumstances,  that 
it  was  necessary  for  it  to  accomplish,  was 
to  get  rid  of  the  cloud  which  otherwise  might 
have  existed  upon  and  embarrassed  the 
title  to  said  lands  fny  reason  of  the  said 
agreement  between  Baker  and  Welsendanger, 
which  stood  of  record  la  tb»  office  of  the 
county  recorder.  The  actlcm  was  not  neces- 
sary to  render  effectual  the  fbrfialtnre  of 
Weisendanger's  right  nnder  the  agreemmt  to 
buy  the  property.  As  beton  stated,  the  for- 
future  was  worked  by  the  rery  terms  them- 
selves of  the  agreement,  upon  the  i^Uure  of 
Welsoidanger  to  pay  the  first  installment 
^rtien  it  became  due  and  payable.  And  if  it 
be  the  theory  that  the  act  of  dismissing  the 
action  operated  as  a  walTer  of  ttie  forfdture, 
we  answer  that  sndi  Uieory  is  wholly  un- 
tenable under  this  record.  The  effect  of  the 
dlnnlssal,  which  took  place  after  the  invest- 
ment company  had  purchased  and  obtained 
a  eooTeyance  of  Uie  lands,  said  company 
then  being  the  assignee  of  the  Wtfsendan- 
ger  agreemmt,  to  remove  the  effect  of  which 
upon  the  fiice  of  the  title  was  the  sole  ob- 
ject of  the  action,  was  not  to  diange  the 
situation  with  respect  to  the  said  agree- 
ment from  what  it  was  and  had  been  at  all 
times  from  and  after  the  time  the  for- 
feiture took  place  by  Welsaidanger's  de- 
fault in  carrying  out  his  obligations  uuder 
the  agreement,  but,  if  anything  at  an,  it 
was  to  restore  the  sltuatUm  to  preeiaely 


what  It  was  after  his  default  whl<^  worked 
the  forfeiture  and  before  the  action  was 
brought 

[2]  It  follows  that  since,  TTeisendanger^ 
agreement  had  lost  all  Its  force,  and  he^  ctm- 
sequutly,  flie  xi^t  to  purdiase  the  land  be- 
ton  he  made  tbB  purported  asslgnmoit  <and 
hei«  it  may  be  snniested  Oiat,  as  be  was  the 
owner  of  nine-tenths  of  thie.  8t0(A  of  the  in- 
vestment company,  Uie  attempted  assign- 
ment was  practlcaUy  to  himself),  he  had,  so 
far  as  said  agreonent  was  concerned,  noth- 
ing tliat  he  oould  assign.  The  investment 
con^any,  in  other  words,  acquired  by  virtue 
of  the  pretended  assignment  no  interest  in 
tbe  property  or  the  ri^t  to  punihase  it  upon 
the  terms  of  said  agreement  or  under  the 
agreemoit  at  alL  It  mtist  therefore  be  held 
that  the  purdiase  of  the  property  by  Hie  In- 
vestment company  waa  the  culmination  of 
a  contract  of  it»  own  making,  and  not  as  an 
assignee  of  Wdsendanger  or  by  virtue  of 
ttie  purported  asslgnmoit  to  It  of  the  Wds- 
endanger  agreement  and  the  paymoits  made 
by  said  company  to  BskOT  tm  the  purchase 
price  of  the  land,  therefcnc^  were  not  made 
by  the  former  as  assignee  of  Welsendanger. 
The  result  is  that  since  Welaandangw,  neth- 
er by  himself  personally  nor  by  "bis  as- 
slgns,"  ever  paid  anything  on  the  purchase 
price  of  the  lands,  there  Is  legally  no  ground 
Justifying  a  recovery  by  the  plaintiffs  upon 
the  notes  or  contracts  declared  upon. 

It  may  be,  and  probably  Is,  true  that  the 
Investmait  company  never  would  have  known 
of  the  property  involved  in  the  W^sendan- 
ger  agreement  or  purchased  it  but  for  the 
knowledge  thereof  and  of  the  fact  that  it 
was  for  sale  acquired  by  It  through  the 
said  agreement  This,  however,  does  not 
help  or  aid  the  plaintiffs  in  any  manner. 
They  deliberately  made  payment  for  th^r 
services  in  negotiating  the  contract  for  the 
sale  of  the  land  to  Welsendanger  wholly  con- 
tingent upon  the  payments  by  the  latter  "or 
his  assigns"  on  the  principal  of  the  purchase 
price,  and  upon  that  proposition  alone  they 
were  and  are  required  to  stand  or  fall. 

The  Judgment  and  the  order  appealed  ttttm 
are  reversed. 

We  cwicnr;  BUCK,  Presldinf  Jnstloe  pro 
teoi.;  BURNDTT,  J. 
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(3»  Cal.  App.  TH) 

HACKELBERET  T.  SHERLOCK  LAND  & 
CATTLE  CO.  (Civ.l7B2.) 

(IMatrict  Court  of  Appeal,  Third  District.  Coli- 
fornia.  Feb.  17, 1»19.) 

1.  BIabtcb  and  Sebtaht  ^sTT— Injukdh  to 
Sebvant— MxDicAi.  Aid. 

InstracUoD  helti  erroneoas  in  awnminv  mai- 
ter  was  under  a  legal  liability  to  farniah  medi- 
cal aid  for  tbe  injured  aemnt. 

2.  Masteb  and  Sertakt  «s>28S^)— Ihjttbiu 

TO  SbBVAHTS— AOTIOHS— iRSXBTIGtlOlIB— AB- 

suiCFTioN  ov  Risk. 
An  iostniction  upon  defective  appliances 
and  assumption  of  the  risk  by  a  servant  work- 
ing upon  a  farm  handling  horses  and  machinery 
held  erroneous  in  stating  that  plaintiff  was  enti- 
tled to  recover  irrespectlTe  of  alleged  fault  on 
tbe  part  of  defendant. 

8.  Master  ahd  Sebvant  ^»125(1)— InjiraiBs 
TO  Sbbvaitt— Tbial— Instbuction— UnsAJic 
Appuahces— Knowiadqe  of  Defect. 
An  instruction  that  the  plaintiff,  who  was 
Injured  while  drivinc  horsea,  waa  entitled  to 
recover  irrespecthre  of  wheUier  or  not  the  de- 
fendant knew  that  the  team  **waa  untrust- 
worthy and  unsafe"  fteld  erroneous. 

4.  TBIAI.    «=»194(19)  —  INSTBTJCTIONB  —  PBOV- 

iKCB  or  Jdbt— Injubibs  to  Sebvant. 
In  a  servautf I  action  for  iajuries*  an  instruc- 
tion that  to  be  rendered  liable  the  master  need 
not  have  had  actual  kno^riedge  of  the  unsaf  eness 
of  the  horses  used  by  dte  servant,  and  tbat 
proof  is  sufficiently  made  out  by  plaintiff  show- 
ing tbat  the  team  and  appliances  were  defective 
and  unsafe,  since  such  would  have  been  discov- 
ered by  the  master's  proper  inspection  in  time  I 
to  prevent  injury,  and  if  conspiccoos,  such 
knowledge  would  be  presomed,  waa  Improper, 
as  instructing  tlie  jury  to  draw  condusions 
from  presumptions  imposed  by  the  court. 

5.  Masteb  ai?d  Sebvant  «=>204(1)  —  Ihjubt 
TO  Sebvart— AssmfPTion  or  Risk. 

Although  tbe  Employers*  Liability  Act  ex- 
cludes from  the  benefit  of  its '  provisions  any 
employe  engaged  in  farm  work,  a  servant  in- 
juKd  by  d^eetive  team  while  working  upon  a 
farm  cannot  b«  held  to  hare  expressly  or  Im- 
pliedly aisumed  tbe  risk,  in  view  of  the  Rose- 
berry  Act,  which  is  not  repealed  by  St.  1915, 
p.  1081,  I  12.  subd.  3(c).  except  as  to  matters 
fnduded  within  the  latter  act 

Appeal  from  Superior  Court,  Modoc  Coan- 
tj;  Clarence  B.  Raker,  Judge. 

Action  by  Caiaries  Hackelberry  against  the 
Sherlodc  Land  ft  Cattle  Company.  Verdict 
and  judgment  for  plaintiff,  and  defendant  a^ 
peals.  Jndgmrat  wveraedt  and  canse  r»- 
manded  for  new  trlaL 

JamlsoD  ft  Wylle,  of  Altaras,  for  appelant 
3.  T.  Sharp  and  J.  S.  HendenKHO,  both  of 
Altnras,  for  respondent. 

BUCK.  PmldSiiff  Jostloe  mo  tern.  Plain- 
tiff, while  engaged  In  fiirmlng  work  In  tbe 


employ  of  the  defendant  corporatlcm  In  Oc- 
■tober  of  1918,  was  Injured  by  being  trampled 
upon  by  a  horse,  claimed  to  be  riclous,  whldi 
plaintiff  was  In  the  act  of  onhitchlng  from 
a  barrow  team  furnished  him  In  his  woiic  by 
the  defendant  Upon  tbe  trial  a  verdict  and 
Judgment  thereon  In  the  sum  of  $600  waa 
rendered  against  the  defendant,  who  anneals 
therefrom  upon  the  grounds  that  the  court 
erred  In  denying  def^dant's  inoti<Hi  fbr  non- 
suit, and  also  erred  In  giving  and  refoslng  to 
give  certain  instructlona. 

In  his  complaint,  after  alleging  the  em- 
pIoym«it  and  work  thereunder  (whi<di  Is  not 
denied),  and  that  he  was  Injured  by  a  vldoua 
horse  ovmed  and  furnished  him  in  his  work 
by  the  defoidant,  plaintiff  diarges  that  the- 
defendant's  manager  at  all  times  well  knew 
that  said  horse  referred  to  was  "an  outlaw, 
wild,  vldous,  and  treadienras.  and  watfllkely 
at  any  moment  to  become  vicious  and  un- 
rulyThe  complaint  also  alleges  that,  after 
plaintiff  was  injured  iry  b^g  trampled  upon 
by  the  horse,  he  "was  unable  totally  to  help 
himself  or  to'  procure  medical  or  other  a»- 
sistance,  all  of  whidt  the  said  manager  of 
said  ranch  well  knew,  and  failed,  refused, 
and  neglected  without  cause  therefor  to  pro- 
cure for  said  idaintlff  a  doctor  of  medidnes, 
or  to  provide  a  way  or  means  by  which  said 
plaintiff  could  procure  such  medical  aid,  all 
of  which  said  medical  aid  and  treatment  waa 
necessary  and  pn^er  for  said  plaintiff  In  bia 
said  condition,  and  without  which  be  coold 
not  recover  from  his  said  condition  of  lame- 
ness," and  tbat  tbe  nndi  on  whldi  he  was 
injured  "Is  a  distance  of  more  than  ten  miles 
from  the  town  of  Altnras,  wbldti  was  the 
nearest  place  where  plaintiff  could  procure 
medical  or  other  assistance." 

No  demurrer  or  motion  to  strike  oat  was 
Sled  by  defendant.  And  d^endanf  s  answer, 
though  it  specifically  doiles  the  allegations 
in  the  complaint,  does  not  set  up  any  afflrma- 
tlve  defenses. 

I^e  evidence  was  In  sharp  and  decisive 
conflict  in  regard  to  the  allseed  dangerous 
and  vldous  character  of  tbe  horse  In  ques- 
tion, and  the  defendant's  knowledge  in  re- 
gard thereto  and  its  consequent  negligence  In 
the  premises. 

[1]  The  followii^  Is  we  of  tbe  instractlms, 
tbe  gMng  of  wbicb  by  tbe  court  la  BKdcned 
as  error: 

"The  court  farther  Instructs  you,  gwtlemen 
of  the  Jury,  that  If  you  find  trom  the  evidence 
in  this  case  that  the  plahitiff  was  disabled,  as  it 
Is  alleged  In  his  complaint,  and  unable  to  pro< 
cure  medical  aid  for  the  length  of  time,  and 
that  the  defendant  herein  carelessly  neglected 
to  procure  medical  aid  and  assistance  as  alleg- 
ed in '  the  complaint,  and  the  evidence  shows 
you  that  the  plaintiff  suffered  damages  from 
said  negligent  act.  It  is  your  duty  to  find  for 
the  plaintiff  in  such  amount  as  you  may  deem 
reasonable  from  the  evidence,  regaidleas  of  tbe 
cause  leading  up  to  the  acddent," 


4s»rer  ether  cans  see  same  t»plo  and  KBIT>HDUBBR  In  all  Key-Numbared  Dlgwts  and  ladexM 


Digitized  by  Google 


88 


laO  PAOIEIO  BBPOBTBB 


(CaL 


The  glTinc  of  tb»  foregoing  Ingtmctton  caa- 
stitated  ertw,  wtaldi,  In  view  Of  tbe  record 
as  a  Y^ud^  was  also  prejodidal  error.  Tbe 
luBtmctlfm,  wltbont  warrant;  asBimiea  tluit  a 
l^al  liability  can  exist  and  constitute  a 
cause  of  action  In  the  abeence  of  a  cone* 
qiondlng  l^al  dn^. 

"Soon  after  the  conunencement  of  tb«  nine- 
teentli  centnrr  it  was  deflnitel;  Isid  down,  as  a 
role  applicable  to  all  descripUons  of  servants 
except  apprentices,  that  a  general  obligation  to 
provide  medical  attendance  is  not  an  implied 
inddeut  of  a  contract  of  liiring.  In  one  point 
of  view  this  role  InTolves  the  conseqaence  that 
the  master  Is  not  bound  to  defray  the  expenses 
of  each  attendance  upon  a  servant  who  falls 
sick,  or  receives  personal  injuries  in  the  coarse 
of  the  emplorment,  nnless  he  has  expressly  or 
ImpliedlT  agreed  to  do  so.  Under  another  as- 
pect iti  operates  ao  as  to  exempt  the  master 
from  liability  for  refaslng  or  neglecting  to  pro- 
vide such  .attendance.  By  nearly  all  the  Ameri- 
can conrts  this  role  has  been  adopted  without 
any  qualifications."  Labatt,  Haater  and  Serv- 
ant (2d  Ed.)  vol.  6,  par.  1860.  p.  6180. 

Tbe  apparent  liawitiiiww  of  tblt  rule  has,  of 
course^  bem  modified  by  statutory  woricnm 
compensation  acta.  But,  as  will  be  noted  la- 
ter,  llila  case  baa  not  been  brought  witbtn, 
and  does  not  fail  within,  the  act 

In  tbe  case  of  Davis  v.  Forbe%  171  Mass. 
648»  61  N.  B.  20  (also  reported  47  L  B.  A. 
170),  tbe  court  bolds  that  an  onployer  Is  not 
UaUe  for  Injuries  resulting  from  AUlng  to 
promptly  fumlab  medical  attendance  to  one 
Injured  la  bis  ouploymait,  even  Uiougb  be 
la  responsible  for  the  original  Injury,  and  the 
oourt  sustained  the  ruling  of  the  lower  court 
In  not  allowing  any  recovery  upon  a  count 
in  tbe  complaint  failure  to  famish  suit- 
able medical  attendance  to  plaintiff  after  the 
Injury,  although  plaintiff  was  unable  by  rea- 
son of  bis  injuries  to  secure  it  for  himself, 
and  that,  although  knowing  that  plaintiff  was 
suffering  great  pain  and  was  In  need  ot  Im- 
mediate surgical  att«itl<»i.  defendant's  serv- 
ants wrongfully  permitted  plaintiff  to  remain 
for  a  period  of  87  taonra  without  such  assist- 
ance, by  reason  of  which  be  alleged  that  he 
■uffteed  great  pain  and  permanent  Injury." 
See,  also,  Daiver  ft  B,  O.  B.  Go.  v.  Ilea;  25 
Golo.  19.  S8  Pac.  222. 

nils  Instruction  was  particularly  prejudi- 
cial tn  thia  case,  and  must  have  influenced  the 
Jury  to  mulct  the  defendant  in  damages,  be> 
caose  Uie  idaintlff  testified  In  d^all  to  the 
effect  that  after  his  injury  he  was  furnished 
no  medhdne  and  no  attention,  and  aftw  a 
couple  of  days  "I  told  Mr.  Soares  I  wanted  to 
come  In  town  and  see  a  doctor.  He  did  not 
say  anything.  He  never  gave  me  an  answer, 
and  he  drove  to  town,  and  I  did  not  know  it. 
*  *  *  Soares  came  again  in  a  day  or  two, 
and  he  brought  me  a  bottle  (of  UnimenO  and 
I  put  that  on— they  provided  no  nurse  or  any 
accommodations.  They  did  not  even  bring 
me  a  cap  of  water.  I  had  to  cra^  on  a  chair 
tbe  best  I  could.  On  November  12th  I  waa 


taken  to  the  town  ot  Alturas.  The  foot  was 
getting  wcMTse  and  worse." 

[t,  t]  Tbe  court  erred  in  giving  the  foUow- 
ittg  Instructions  at  the  roQueat  of  the  ptain- 
ttff: 

"Instruction  No.  10.  The  court  instructs  yon, 
gentlemen,  that  a  servant  is  not  tiarred  from 
recovering  in  every  case  as  a  matter  of  law 
when  he  knows  a  defect  exists  in  the  appli- 
ance, and  that  there  is  a  certain  amount  of  dan- 
ger surrounding  its  use,  and  if  yoo  believe 
from  the  evidence  in  this  ease  that  the  plaintiff 
knew  that  a  defect  existed  in  the  appliance 
which  he  used  in  course  of  his  employment,  be 
is  nevertheless  entitled  to  recover  in  tliis  action 
unless  you  are  convinced  by  the  evidence  that 
the  risk  wo  so  great  tliat  a  man  of  ordinary 
prudence  would  have  been  impelled  by  reascn 
thereof  to  discontinue  his  work." 

"InstmctioQ  No.  16.  Tbe  coalrt  instructs  you, 
gentlemen  of  the  Jury,  that  the  employer  must 
in  all  cases  indemnify  Us  employ^  for  losses 
caused  by  the  employer's  want  of  ordinary  care, 
and  if  plaintiff  necessarily  suffered  loss  and  in- 
jnry  in  direct  conseqnence  of  bis  obedience  to 
the  directions  of  his  employer,  and  if  you  be- 
lieve from  tbe  evidence  that  tbe  team,  with 
which  the  said  plaintiff  in  this  case  was  untrust- 
worthy and  unsafe  as  alleged  In  plaintUPs  com- 
plaint, and  if  you  believe  from  the  evidence 
that  the  proximate  cause  of  plaintiff's  Injary, 
if  any  he  received,  was  caused  by  the  unsafe- 
nesB  of  said  team,  tben  you  should  find  for  the 
plaintiff,  and  he  Is  entitied  to  recover  in  this 
action,  yet  the  amount  for  which  you  may  find 
must  not  exceed  tbe  amount  prayed  for  in  the 
complahit.'' 

Instruclicn  No.  10  is  erzoneouB,  In  that  It 
instructed  tbe  Jury  Uutt  the  plaintiff  was  **ak' 
titled  to  recover  in  tbia  acUon,"  IrrespectlTe 
of  alleged  fault  m  tbe  part  ot  fbe  d^mdant. 
And  the  giving  of  InstructlMi  Na  16  waa 
error,  in  tliat  it  directed  tbe  Jnry  Oat  tbey 
"should  find  for  the  idalntlff,  and  lie  la  en- 
titled to  recover  In  this  actimi"  Irre^ective 
of  whether  or  not  tbe  d^endant  knew  or  had 
knowledge  of  the  alleged  fact  that  the  team 
"was  untrustworthy  and  nnsafo  aa  alleged  in 
plaintiff's  com^int" 

Aa  stated  in  tbe  case  ot  Hanonan  t.  Wes^ 
em  Ueat  Co.,  8  Cal.  App.  688)  07  Pac.  605: 

"If  it  be  conceded  that  the  borae  was  vicious, 
yet  tbe  gist  of  the  action  against  defendant 
was  keeidng  the  horse  with  knowledge  by  the 
defendant  of  his  vicious  propenrity.  *  *  • 
The  common  law  makes  tbe  owner  of  vicioua 
domestic  animals  with  notice  of  thtir  vicious 
propensities  responsible,  for  the  reason  that 
under  such  drcumatances  it  is  the  duty  of  the 
owner  to  anticipate  that  such  animals  will  com- 
mit such  vicious  acts  as  opportunity  affords, 
and  it  is  the  duty  of  the  owner  to  guard  against 
sneh  acta." 

[4]  Instruction  22,  aa  follows,  should  not 
hare  bem  given,  for  the  reason  that  it  taken 
from  the  Jury  the  dedidon  of  qnestious  In 
fact  and  instracts  tbe  Jury  to  draw  conclu- 
sions from  preaumptUms  Impoaed  by  tba 
court: 
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"The  coart  iBStracta  yon,  s^tlemcu  of  the 
jury,  that  to  render  defendants  liable  to  plaintiff 
in  damBges,  it  is  not  necessary  that  they  should 
have  had  actual  knowledge  of  the  nnsafeness 
of  the.  team  used  by  phdntiff;  the  proof  i>  saf* 
fidently  made  oot  by  plaintiff  when  it  Is  shown 
that  the  said  team  and  appliance  was  defective 
and  unsafe  in  such  respect  that  if  a  proper  in- 
spection of  it  had  been  made  by  defendant, 
such  nnsaieneBS  and  defectiveness  woald  have 
been  ascertained  in  time  to  prevent  the  injury. 
If  the  nnsafeness  was  conspicuous,  defendants 
will  be  presumed  to  have  had  knowledge  of  it'* 

[6]  Defendant  assigns  as  error  the  giving 
of  instructions  Nos.  23  and  24,  requested  by 
plaintUT,  and  also  assigns  as  error  the  re- 
fnsal  by  the  court  to  give  InstructioDS  Nos. 
6  and  7,  requested  by  defradant.  Each  of 
these  Instructions  rtiates  to  the  question  of 
assnmpti<Hi  of  risk ;  and,  as  the  case  must  be 
remanded  to  the  trial  court  for  a  new  trial, 
It  will  be  necessary  to  condd^  to  what  ex- 
tent the  doctrine  of  assumed  xUk  la  appli- 
cable in  the  case  at  bar. 

Furthermore,  defendant's  motitm  for  non- 
suit also  Invokes  the  defense  of  assumption 
of  risk.  And  plaintlflf.  In  Ills  complaint,  an- 
ticipating assumption  of  risk  as  a  defms^ 
aeekfl  to  meet  and  oHnliat  tbls  defOiw  by  al- 
iasing as  follows: 

'^hat  upon  the  conuneneemeat  of  said  work 
this  plaintiff  ascertained  by  the  actions  of  one 
of  the  horses  of  said  team  was  treacherous  and 
tHcky,  and  that  it  was  necessary  for  said  plain- 
tiff In  the  course  of  said  employment  in  hitch- 
ing np  and  unhitching  said  team  to  tie  the  said 
horse  to  a  post  or  other  safe  place  in  order  to 
safely  han^e  such  horse,  and  said  team,  and 
thereupon  said  plaintiff  notified  said  Frank 
Scares  that  said  team  was  not  trustworthy, 
and  was  nntnistworthy  by  reason  of  the  fact 
that  said  horse  was  vidons,  and  wonld  ki<^  and 
wonid  at'  every  opportnnity  attempt  to  run 
away,  and  requested  of  Said  Frank  Soares  to 
fnniish  said  plaintiff  with  a  trustworthy  and  re- 
Uable  horse  in  place  and  stead  of  said  vidons 
horse,  and  theretit>on  said  Frank  Soares  in- 
formed plaintiff  that  said  horse  was  merely 
sligbtly  nervous,  and  would  within  a  day  or  two 
beooibe  qidet  and  trustworthy,  and  r^sed  to 
famish  said  'plaintiff  with  a  gentie  horse  in 
place  and  stesd  of  said  vidons  horse. 

TThat  said  plaintiff  continned  to  work  said 
horse  as  a  part  of  said  fonr-horse  team  in  the 
course  of  his  said  employment  up  to  and  until 
the  19th  day  of  October,  1916.  during  all  of 
which  said  time  safd  horse  acted  viciously  and 
untrustworthy,  and  it  was  necessary  for  plain- 
tiff  to  and  he  did  watch  said  horse  at  all  times 
during  Us  said  employment.'* 

And  In  order  to  further  support  this  de- 
fense, plaintiff,  at  the  trial,  without  objec- 
tion on  the  part  of  the  defendant  as  to  its 
immateriality  so  far  as  the  complaint  was 
ccmcemed,  testified  as  follows: 

**Q.  Ton  did  not  beUevs  that  that  horse  would 
do  anything  after  yon  reeelTed  the  instraeti<His 
tilat  yon  had  from  iSt*  Soues  except  to  act  a 


little  nervona  at  times.    A.  I  took  his  word 

for  it. 

"Q.  You  did  not  believe  that  you  were  as- 
soming  any  risk  that  a  prudent  man  would 
not  at  that  time,  did  you?   A.  No,  sir. 

"Q.  In  continuing  to  work  with  that  horse 
you  relied  absolutely  on  the  assertion  made  by 
Mr.  Soares  as  to  the  reliability  of  tiie  horse* 
did  you  not?   A.  Yes,  sir." 

The  trial  court,  upon  a  new  trial  of  thla 
case,  will  therefore  be  directly  confronted 
with  the  question  of  whether  assumption  of 
risk  can  be  invoked  aa  a  defense  In  this  case. 

At  the  trial  and  in  their  briefs  each  side  la 
this  case  seems  to  have  relied  upon  section 
1970  of  the  C^vil  Code,  as  amended  In  1907, 
for  a  statemrat  of  the  law  in  regard  to  as- 
sumption of  risk.  But  In  July  of  191S,  in 
the  case  of  Lassen  v.  S.  P.  Co.,  173  Cal.  72, 
159  Pac.  143,  whldi  arose  oat  of  an  acddmt 
in  August  of  1912,  our  Snpreme  Oonit  lield 
as  follows: 

"At  the  time  of  the  injury  complained  of  the 
Employers*  Liability  Act  of  1911  was  in  force. 
Stats.  1911,  p.  796.  That  statute  aboUsbed  the 
previously  available  defenses  of  an  employer, 
in  an  action  by  an  employ^  for  damages  from 
personal  injuries,  that  the  plaintiff  had  assum- 
ed the  risk  of  the  hazard  from  which  he  was 
injured,  and  that  the  injury  was  caused  by  the 
negligence  of  a  fellow  servant  Oonseqnentiy, 
the  case  must  be  decided  upon  tiie  prlndple 
that  the  employer  was  responsible  for  the  neg- 
ligence of  bis  employes  when  such  negligence 
caused  Injury  to  another  of  ids  employ^,  and 
for  an  injuries  caused  by  dangers  arising  from 
the  work  itself  or  from  the  place  where  it  is 
carried  on.  That  statute  also  provided  tliat 
contributory  negligence  of  the  employ^  should 
not  bar  his  recovery  if  it  waa  slight  and  that 
of  the  employer  or  fellow  servant  was  gross,  in 
compa^son,  and  that  in  such  cases  the  jury 
may  diminish  the  damages  according  to  the  pro- 
portion of  negligence  chargeable  to  the  em- 
ploy*." 

To  the  same  effect  Is  the  case  of  Terry  v. 
S.  P.  Ca,  34  Gal.  App.  830,  at  page  333,  160 
Pac.  86k  at  page  87,  where  ttae  oomt  k^: 

"The  alleged  injuries  suffered  by  the  plaintiff 
were  caused  on  the  14th  day  of  June,  1913,  at 
which  time  the  statute  of  this  state  denied  to 
a  defendant  a  defense  based  upon  any  alleged 
assumption  of  risk  by  Its  employ^,  and  also  pro- 
vided that  the  contributory  negligence  of  an 
employ^  'shall  not  bar  a  recovery  therein  where 
his  contributory  negligence  was  sUgfat  and  that 
of  the  employer  was  gross,  in  comparison,  but 
the  damages  may  be  diminished  by  the  jary  In 
proportion  to  the  amount  of  negligence  attribu- 
table to  such  employA.       *  **  Stats.  1911, 

p.  Toa** 

In  the  case  of  Reynolds  t.  E.  Clemens 
Horst  Co.,  85  CaL  App.  711,  170  Pac.  1082. 
where  the  accident  to  the  employ^,  as  shown 
by  the  record,  occurred  In  1913,  this  court 
used  tbe  fioUowing  Ui^iusb: 

"But,  after  all,  this  contention  of  appellant 
resolves  ItssU  into  tbe  legal  proposition  that 
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sh«  aflRnmed  the  riik  of  a  known  hanrd,  bat 
tbU  fact,  as  pointed  ont  in  Crabbe  T.  Uammoth 
Channel  Gold  Hin.  Co.,  168  Cal.  SOO,  143  Pac. 
714,  and  other  cftsea,  affords  no  defense  ander 
the  Employers'  UablUtj  Act  (SUts.  19U,  p. 
796),  in  effect  at  the  timo  of  the  aeddoit." 

In  that  case,  however,  "the  case  was  tried 
apoQ  the  theory  that  the  HHalled  Boseberry 
Act  Of  1»U  and  section  1970  of  the  ClvU  Code 
were  and  are  applicable  to  the  cause."  And 
the  argument  was  not  presented  that  section 
1970  was  r^>ealed  by  the  Boseberry  Act 

In  the  case  of  Crabbe  y.  Mammoth  C3ian- 
nel  Gold  Min.  Co.,  168  Cal.  600,  at  page  6(H, 
148  Pac  714,  at  page  716,  where  the  "injury 
which  resulted  in  Crabbe's  death  befeU  him 
on  the  13th  day  of  September,  1911,  when  the 
Bmployers'  UablUty  Act  was  In  force,"  our 
Supreme  Court,  speaking  tlirotu^  Mr.  Jostlce 
Henshawr  states  as  f <HIow8: 

"But  eren  if  it  be  said  that  the  station  as 
used  by  Crabbe  was  in  an  unsafe  coodition,  and 
that  he  kuew  It,  this  amounts  to  no  more  than 
a  declaration  that  Crabbe  assumed  the  risk  of  a 
known  hazard.  But  this  fact,  by  the  very  terms 
of  the  Employers*  Liability  Act,  no  longer  af- 
fords the  employer  a  defense.  Employers'  lia- 
bility  Act,  {  1,  subd.  1." 

Also.  In  the  case  of  Ferry     Angelni  HO0- 

jrttal  Assodatioo.  172  Cal.  311,  at  page  314, 
166  Pac.  449,  at  page  450,  our  Supreme  Court 
used  the  following  language: 

"In  this  connection  it  should  be  noted  that 
at  the  time  of  the  accident  the  Employers*  lia- 
bUity  Act  of  19U  (SUta.  1911,  p.  796)  was  in 
force,  providing  that  the  Uct  that  the  employ* 
had  assumed  the  risks  of  danger  from  the  em- 
ployment ahonid  be  no  defease  In  such  eases, 
and  that  the  contributory  negligence  of  the  em- 
ploy«  should  not  bar  a  recovery  where  his  neg- 
Ugence  was  slight  and  that. of  the  employer 
gross,  in  comparison." 

Also,  In  the  case  of  Hughes  v.  Warman 
Steel  Casting  Co..  174  Cal.  566,  at  page  565, 
163  Pac.  886,  at  page  889,  our  Supr^e  Court 
uses  the  following  language: 

"When  the  Injury  to  plaintiff  occurred  on 
April  9,  1913,  the  Employers'  Liability  Act  of 
1911  (Stats.  1911,  p.  796)  was  in  force.  Section 
1  of  that  act  provided  (stating  only  its  terms 
pertinent  here)  that  in  any  action  for  personal 
bojnry  sastained  by  an  employ^  In  the  course 
of  hi*  employment  in  which  recovery  Is  sought 
on  the  grotmd  of  want  of  ordinary  or  reason-' 
able  care  on  the  part  of  the  employer,  it  shall 
be  no  defense  that  the  employ^  either  expressly 
or  impliedly  assumed  the  risk  of  the  hazard 
complained  of.  The  court  in  harmony  with 
these  provisions  of  the  act  instructed  the  jury 
that  under  said  Employers'  Liability  Act,  the 
defense  of  assumption  of  risk  or  hasards  of 
the  work  did  not  apply;  that  It  was  no  bar  to 
ncorery  on  account  of  injury  caused  by  the  nse 
•f  unsafe  tools  or  appliances  that  plaintiff 
merely  with  knowledge  of  their  lack  of  safety 
accepted  or  continued  the  employment.  The 
provisions  of  the  Employers'  Liability  Act  war- 
ranted this  instruction     the  ooort.  This  sec- 


tion 1  as  to  all  detttues  whicb  are  mentioned 
therein.  Including  tbe  defense  of  assumption  of 

risk,  declared  rules  of  substantiTe  law  which 
appUed  in  all  actions  brought  by  employ^ 
against  employers.  It  is  claimed  by  defendant 
the  act  has  no  application  between  employers 
and  employ^,  unless  where  both  parties  had 
elected  to  come  under  Its  provisitms.  Hiere  is 
nothing  in  this  point  Hie  act,  as  far  as  the 
defense  of  assumption  of  risk  (liie  only  one  we 
are  now  considering  is  concerned,  applies  to 
fJi  employers  and  employte  and  in  all  actions 
where  the  negligence  of  the  employer  is  the 
basis  of  the  suit  by  the  employ^.  As  we  have 
said,  section  1  lays  down  rules  of  substantive 
law  governing  all  actions  by  employes  against 
employers  for  injuries  resulting  from  the  negli- 
gence of  the  employer.  It  is  only  as  to  other 
matters  that  the  election  of  the  parties  to  come 
within  its  terms  have  relation." 

As  already  noted,  tlie  accident  In  tills  case 
occurred  In  October  of  1916.  The  presait 
Employers*  UablUty  Act  went  Into  effect 
January,  1014.  By  Its  exprew  tenaa  It  «l- 
dudes  from  the  bmeflt  of  Its  provialoDs  "any 
employ^  «iga«ed  In  farm,  dairy,  asrlcnltnral. 
vlticaltaral  ct  borticaltaral  labor.  In  atoCk 
or  poDltty  raising,  m  any  bonadudd  domeatte 
aervlca'*  The  act  also  provides  that  "all 
acts  or  parts  of  acts  Inconsistent  with  this 
act  are  hereby  rq>ealed." 

Now,  It  is  true  tbat  this  oooxt,  In  the  cass 
of  Beynolds  v.  E.  Clan«is  Horst  Co.,  35  Cal. 
;  App.  at  page  722, 170  P&c  at  page  1087,  nses 
the  following  language  In  referring  to  tbls 
act: 

"The  said  act  of  1913  was  intended  to  present 
and  embody  a  complete  scheme  for  the  eoiforce- 
ment  of  a  cause  of  action  like  that  before  us, 
and  it  is  apparent  that  aU  prior  legislation  on 
the  subject  is  Inconsistent  witk  the  prorisions 
of  said  act" 

But,  as  above  noted,  this  act  of  1913.  now 
In  force,  does  not  present  or  embody  any 
scheme  for  the  enforcement  of  a  cause  of  ac- 
tion like  tbat  before  us  In  the  present  case. 
In  fact,  a  cause  of  action  like  that  before  us 
now  Is  expressly  excluded  from  fbe  provi- 
sions of  this  act 

Furthermore,  the  act  spedflcelly  provides 
(see  section  12,  division  "c"  of  subd.  3,  Stats, 
1915.  p.  1081)  that  "in  all  other  cases  where 
the  conditions  of  compensattos  do  not  con- 
cur, the  liability  of  the  employer  shall  be  the 
same  as  if  this  act  had  not  been  passed." 
Therefore,  since  tlie  conditions  of  compensa- 
tion referred  to  in  the  act  do  not  coocnr  to 
alTect  the  plaintiff  herdn,  since  he  is  a  farm 
laborer.  It  follows  that  the  liability  of  the 
defendant  employer  herein  "shall  be  the  same 
as  if  this  act  had  not  been  passed."  Also, 
since  section  1  of  the  Boseberry  Act  lays 
down  rules  of  substantive  law  finally  govern- 
ing all  dasses  of  employ^  it  can  be  incon- 
sistent with  and  repealed  by  the  present  act 
only  to  the  extent  that  the  preaent  act  In- 
dudes,  and  does  not  exdude,  such  classes  of 
employes.  For  these  reasons  the  dgftodant 
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berein  cennot  be  permitted  to  urge  as  a  de- 
fense that  the  plalntUI,  elttwr  expressly  or 
Impliedly,  assumed  the  risk  of  the  haxard 
cmnplalned  of. 

In  this  connection  It  may  be  noted  that  the 
case  of  Barrett  v.  ConL  Co..  172  CaL  116, 
156  Pac.  64S,  referred  to  by  this  court  In  the 
recent  case  of  Fererlra  v.  Sllv^,  176  Paa 
8T1.  was  not  a  case  involving  the  relation  of 
employer  and  employ^  and  no  questlm  was 
raised  therein  conceraing  any  Employer^  Li- 
ability Act  In  fact,  the  relation  of  employer 
and  employ^  did  not  exist  between  the  plain- 
tiff and  defendant ;  the  plaintiff  being  in  the 
employ  of  the  city. 

The  court,  therefore^  did  not  err  In  ris- 
ing to  gire  InstmctionB  6  and  7,  requested  by 
def^dant,  to  the  extent  that  said  lnstruc> 
tlons  recognize  the  defense  of  assumption  of 
risk  in  this  case;  and.  for  the  same  reason, 
the  court  did  not  err  in  refusing  to  grant  de- 
fendant's motion  for  a  nonsuit  Also,  It  was 
error,  though  .not  prejndldal  to  the  defend- 
ant, to  give  instructions  23  and  24,  whldi 
were  given  upon  the  theory  that  assumption 
of  risk  was  a  defense  in  this  action. 

But  for  the  reasons  already  given,  the 
Ju^snent  is  reversed  and  cause  remanded  for 
A  new  trlaL 

We  concnr:  BUBNXTT,  J.;  HABT,  J. 


(40  C«L  App.  11) 

ABRAHAMS  T.  HAMMEL.  SbeiU^  et  aL 
(dr.  2620;) 

(District  Court  of  Appeal,  Seoond  District  Dl- 
vbion  h  OaUfomla.  Feb.  19,  191».  Re- 
bearint  Denied  bj  Snprone  Court  As)iA  18, 
1919.) 

1.  Appeal  and  Sbrob  ^928(2)— Pbesuicp- 

TION  AS  TO  PbOFIB  IHSTBTTOTIONS  OiTEIT. 

Where  contrary  1b  not  aliown,  the  appellate 
coart  may  assome  proper  ins^etiona  were 
given. 

2.  FBAUDULBNT  ConVBTANCES  «=»147(4)  — 
CONDinOHAL  8AU:8~A8SIOITiaC5T  OF  COK- 
TKACT— POBSBSSION  Of  GOODS. 

Where  the  purchaser  of  an  automobile  on 
conditional  sale  assigned  tbe  contract,  and  the 
aangQee  received  a  bill  of  sale,  but  without  tak- 
ing the  car  into  his  possession  released  to  the 
oiiginal  purchaser's  wUe^  and  tiie  assignee  aft- 
cnrards  transferred  Us  interest;  to  fdaintifl,  who 
witboDt  obtaining  possession  gave  snch  wift  an 
option  to  purchase,  snch  transfers  are  invalid 
under  Civ.  Code,  {  3440,  creating  a  prasump- 
tioQ  of  fraad  in  salee  without  immediate  deliv- 
ery and  continued  change  of  possession. 

Appeal  from  Superkw  Court,  Los  Angeles 
Ctnnity;  l^ul  J.  McCormld^  Judge. 

Action  fa  converalim  by  A.  X*  Abrahama 
against  W.  A.  Hammel  and  another.  From 


HAMMEI*  il 

a  judgment  for  defendants,  and  from  an  or; 
der  denying  plaintiffs  motion  for  new  trlaL 
he  appeals.   Judgmat  and  order  afflrmed. 

Tym\l,  Abrahams  ft  Brown  and  Chas.  W. 
Frlt&e,  all  ot  Los  Angeles,  for  appellant 

Strong,  BfcGormlck  ft  Oreen,  of  Los  An- 
geles, and  Stnmg  ft  KcCormkk,  for  re- 
spondrata. 

SHAW,  J.  Under  a  writ  of  attachment 
issued  In  an  action  wherein  W.  W.  Cole  3vas 
plaintiff  and  G.  G.  Gillette  was  defendant 
W.  A.  Hamm^,  as  sheriff,  levied  upon  and 
took  possession  of  a  certain  automobile,  title 
to  which  the  plaintiff  claimed  was  vested  Jn 
Gillette.  Thereupon  plaintiff  in  this  action 
filed  a  third  party  claim  with  the  sheriff 
and  demanded  delivery  of  possession  of  the 
property,  which  was  refused.  This  action 
for  conversion  foUowed,  and  Judgment  was 
entered  In  accordance  with  the  verdict  of  a 
jury  in  favor  of  defendants.  The  appeal  is 
from  the  Judgment  and  an  order  of  court 
denying  plalntlfTs  motion  for  a  new  trlaL 

The  sole  contention  of  a[^>ellant,  whldi  he 
presents  without  Incorporating  in  the  record 
the  Instructions  given  the  Jury,  la  that  tbe 
vwdlct  Is  not  Justified  by  tbe  evidence; 
hence  it  Is  said  the  court  should  have  granted 
bis  motion  for  a  new  trial.  The  evidence. 
In  which  there  is  some  conflict,  tended  to 
show  that  on  October  B,  1912,  a  CMidltl<maI 
sale  contract  .was  made  by  the  California 
Motor  Company  to  Gillette  under  which  it 
reserving  the  title  to  the  car  subject  to  the 
making  of  certain  deferred  payments  thereon, 
when  title  was  to  vest  in  the  vendee,  de- 
llve'red  possession  thereof  to  Gillette.  On 
October  24tb  following,  Gillette  sold  the  car 
and,  with  the  consent  of  the  motor  company, 
assigned  the  contract  to  J.  A.  Phillips  as 
purchaser,  who  assumed  the  payments  qped- 
fled  therein.  On  March  15,  1918,  Philllpa 
made  the  paymaits  in  compliance  with  the 
omtracC  and  recdved  a  bUI  of  aale  and  »• 
cdpt  In  full  thertf or,  at  .whicb  time  h^  wtth- 
ont  having  takoi  the  car  Into  his  poeseasion, 
made  an  arrangranott  with  Olllette  wherein 
the  latter  was  to  retain  possession  thenot 
Thraeafter.  on  August  19,  1918,  Philip  exe- 
cuted a  lease  irf  the  car  to  Ottlet^s  wlfe^ 
but  in  so  far  as  disclosed  by  the  evidence, 
she  neved  acquired  or  took  possesdon  there- 
ot  but  the  same  continued  In  OlUette.  On 
July  Sl«  1914,  Phillips  executed  a  bill  of  sale 
transferring  his  Interest  In  tba  automobile 
to  plaintiff  who  at  the  tlme^  without  obtaliw- 
ing  possessim  thereof  tnm  OlUette,  gare 
Mrs.  Gillette  an  i^tlon  to  purchase  tbe  car» 
which  option,  however,  she  never  exerdsed. 

[1]  It  Is  alleged  In  tSie  answer  that  aU 
these  trafisfera  affecting  the  Interest  ot  Gil- 
lette In  said  car  were  made  franduloitly, 
without  conddeiatlon,  and  with  Intent  to  hlii- 
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der  and  delay  the  creditors  of  Gillette,  wbldi, 
upra  proper  Instmctlons,  since  Uie  contrary 
Is  not  shown,  we  may  assume  were  glTen,  the 
jury  upon  the  erldence  mj^t  hare  foond 
tmew  However  this  may  be^  it  clearly  ap- 
pMTs  that  at  the  time  the  oonditicmal  sale 
was  made  to  him  by  the  motor  company, 
Gillette  acqaired  possessicai  of  the  car, 
whldi  subject  to  the  amount  dne  there- 
on, he  sold  to  Phillips,  who  thereafter 
by  payments  made  extinguished  the  con- 
ditional sate  contract,  thus  terminating 
all  rights  of  either  party  and  their  as- 
signs thereunder.  Section  3440,  Civil  Code 
(exclndipg  certain  exceptifflu  not  here  in- 
volved), declares  that — 

"Every  transfer  of  peraonal  property  •  •  • 
is  conclusively  presumed,  if  made  by  a  person 
having  at  the  time  the  possession  or  control  of 
the  property,  and  not  accompanied  by  an  imme- 
diate deliveiy.  and  followed  by  an  actual  and 
continned  change  of  possesion  of  the  things 
transferred,  to  be  fraodnlent,  and  therefore  void, 
against  those  who  are  his  creditors  while  he 
remains  in  possession.  •  *  *  " 

[2]  Under  this  provision,  idnce  the  sale 
by  GiUette  to  Phillips  was  "not  accompanied 
by  an  immediate  delivery,  end  followed  by  an 
actual  and  continued  change  of  possession," 
the  sale  and  purported  transfer  to  Phillips 
must,  as  to  the  attaching  creditor,  be  deemed 
fraudulent  and  void.  This  being  true,  it  fol- 
lows that  at  the  time  Phillips  sold  the  au- 
tomobile to  plaintiff  the  former  had  no  title 
thereto,  and  hence  the  bill  of  sale  to  plain- 
tiff was  ineffectual  as  a  transfer  of  the  same. 
Conceding  that  he  might  have  acquired 
title  by  taking  the  property  into  his  posses- 
sion, nevertheless  plaintiff  admits  that  he 
did  not  do  80,  but  allowed  Gillette  to  retain 
and  control  the  same.  The  acts  of  the  parties 
render  the  purported  sale  and  transfer  void 
as  to  the  attochlng  creditor. 

The  Judgment  and  order  are  affirmed. 

We  omcor:  GONRBY,  P.  J.;  JAMES,  J. 


(«  CaL  App.  4t> 

FOBBINGTON  t.  SAN  LUIS  OBISPO 
COUNTY.    (Civ.  2290.) 

(District  Court  of  Appeal,  Second  District,  Di- 
virion  1,  California.    Feb.  21,  1919.) 

1,  Appeal  and  Ebbob  $=»757(3)  —  Bmxr  — 
Statement  or  Evidence— PafNTiNO. 

Under  Code  Civ.  Proc.  {  953c,  a  resolution 
terminating  plaintiGrs  employment,  on  appeal 
from  a  judgment  for  plaintiff's  salary,  will 
not  be  considered  uidess  brought  to  the  atten- 
tion of  the  court  hy  printing  in  the  brief. 

2.  Counties  «=>75{3)— EmployS's  Coufensa- 
TiON— Evidence. 

Evidence  that  plaintiff  was  employed  by  a 
resolution  of  eonnty  superviBor*  to  maintain  an 


ezliibit  at  the  Exposition  "during  the  Bxpod- 
tion  year"  at  $1S0  per  month  ia  snffident  to 
support  finding  that  plaintiff's  employment  was 
for  a  definite  period,  and  the  county  ^therefore 
is  liable  for  salary  during  such  period. 

Appeal  ^m  Superior  Court,  San  IaIs 
Obispo  County ;  J.  A.  Bardln,  Judge, 

Action  by  Nellie  If.  FOrrlngton  against 
the  County  of  San  Luis  Obispo.  From  a 
Judgment  for  plaintiff,  defmdant  appeals. 
Affirmed. 

Charles  A.  Palmer,  Dlst  Atty.,  and  U  A. 
Enos,  Asst  Dlst  Atty.,  both  of  San  Luis 
Obispo,  for  appellant. 

Lttmy  A  Putnam,  of  San  Luis  Obispo^  for 
respondent 

CONREY,  P.  J.  The  defendant  appeals 
from  the  Jndgmenl,  which  covers  three 
months  of  salary  claimed  by  the  plaintiff 
as  an  employ^  of  the  county  of  San  Luis 
Obispo,  under  the  designation  of  commission- 
er for  the  county  at  the  Panama-PacWc  In- 
ternational Exp<^tion  in  191S,  being  at  the 
rate  of  $150  per  month,  for  the  months  of 
July,  August,  and  September,  1915. 

A  typewritten  clerk's  transcript  on  appeal 
and  a  typewritten  transcript  of  the  i^mh 
Dographic  report  of  the  trial  have  beea  filed. 
Appellant  has  not  caused  to  be  printed  with 
its  brief,  or  as  a  supplement  thereto,  any 
part  of  the  record,  but  has  made  a  narrative 
statement  of  the  pleadings.  The  brief  for 
appellant  discusses,  without  quotation  there- 
of, certain  items  of  evidtfic^  which  fall  un- 
der the  datm  that  the  evidence  was  Insuffi- 
cient to  Justify  the  decision. 

By  certoln  evidence  printed  in  respondent's 
brief,  we  learn  that  by  resolution  of  the 
board  of  supervisors  three  "commissioners" 
were  selected  "to  represent  the  county  in 
collecting  and  Installing  an  exhibit  of  tbe 
resources  of  the  county  at  the  Panama-Pa- 
cific International  Exposition,  and  maintain- 
ing tbe  same  during  the  Exposition  year." 

[1]  Appellant  contends  that  tbe  onploy- 
ment  of  respondent  was  not  for  a  specified 
term,  and  that  therefore  It  was  termloable 
upon  notice  or  at  the  will  of  tbe  employer. 
It  also  claims  that  the  board  of  supervisors 
did,  by  resolution  of  June  8,  1915,  terminate 
plaintiff's  employment.  The  briefs  do  not 
contain  any  copy  of  that  supposed  resolu- 
tion. It  should  have  been  presented  In  print- 
ed form  if  counsel  desired  to  bring  it  to  the 
attention  of  the  court  Code  Civ.  Proc;  f 
953c;  Hepler  v.  Wright,  85  Cal.  App.  567, 
575,  170  Pac.  667 ;  Jones  v.  American  Potash 
Co.,  35  Cal.  App.  128,  169  Pac.  397. 

[2]  The  omisdon  above  mentioned,  how- 
ever, is  not  very  important;  for  we  think 
that  the  evidence  quoted  In  respondenftt 
brief,  as  above  noted,  is  sntDclent  to  sup* 
port  the  conrfs  finding  that  plaintiff's  em- 
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ployment  wag  for  a  definite  period,  Indnd- 
Ing  the  montlis  covered  by  the  demand  made 
In  this  action.  It  Is  not  denied  by  counsel 
for  appellant  that,  If  the  liability  exists,  the 
amonat  of  the  Judgment  is  correct ;  they  ad- 
mit that  (prior  to  the  time  of  plaintiff's  ae- 
c^tance  of  the  employment)  the  salary  of 
plaintiff  was  by  resolution  fixed  at  the 
monthly  rate  of  $150  "from  JanuaiT  15, 191S, 
to  December  15,  1915." 
The  judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


(«  OiL  App.  ion 

BBED  T.  BBBD.    (C!t.  2IH&) 

(District  Ocmrt  of  Appeal,  Second  District, 
DlTisIou  2,  California.   Feb.  27, 1»19.) 

1.  DivoBcB  «=»214(9  —  Obdsb  too,  Auatovrr 
AHD  Suit  Monet— Notice. 

Where  a  husband  had  appeared  in  his  wife's 
action  for  divorce,  so  that  the  court  had  ac- 
qmred  jurisdiction  of  sub ject<- matter  and  his 
person,  court  had  power  to  order  ex  parte, 
without  previous  notice,  payment  of  any  rea- 
wnaUe  sum  to  wife  for  alimony  and  salt  money. 

2.  DzTOBOs  ^=»209— Ordkb  TOB  AUlCOIfT— Ap- 

FBUAHOB  on  SEBVZOX. 

The  obligation  of  a  husband  to  support  bis 
wife  is  personal,  and  therefore  an  order  for 
alimony,  In  effect  a  final  judgment  for  money, 
is  a  judgrment  in  personam,  and  void  unless  the 
husband  bas  voluntarily  appeared  or  twen  duly 
•erred  irith  notice. 

8.  DiTOBCB  •s»223,  286— Sun*  Mohkt— Dis- 
csraoN  or  Coubt-^atcte. 
Under  Civ.  Code,  {  137,  a  discretion  is 
vested  in  trial  court  as  to  amount  to  be  al- 
lowed a  wife  suing  for  divorce  as  suit  money 
to  enable  her  to  prosecute  or  defend,  and  only 
a  plain  abuse  of  discretion  is  subject  to  correc- 
tion by  an  appellate  court. 

4l  Dxtobcs  ^285  ~  Obdeb  Axxowxn0  Suit 
Monet— Affbal—Showxro  or  Abuse  or 
Discbbtion. 
Where  it  is  contended  no  evidence  was  ad- 
duced at  hearing  showing  necessity  for  allow- 
ance to  wife  suing  for  divorce  of  particular 
BDm  as  salt  money,  it  is  incumbent  on  husband, 
appealing  from  order,  to  bring  up  so  much  of 
record  as  will  show,  either  that  no  amount  what- 
ever should  be  allowed,  or  that  sum  is  so  ex- 
cessive as  to  indicate  an  abuse  of  discretion. 

&  Appeal  ano  Bbbob  «=>757(1)— Pebuibsiok 
TO  F11.B  Ttpiwbitten  Tbanscbipt— Duty  op 
Appellate  Coubts  to  Exauinb. 
PerniiBsion  given  to  appellant  to  file  a  type- 
written transcript  In  Ueu  of  a  printed  bill  of 
exceptions  casts  no  burden  on  the  appellate 
courts  to  examine  the  typewritten  documents, 
as  enoogh  should,  under  Code  Civ.  Proc.  {  96Se, 
be  printed  in  the  brief  to  Illustrate  the  points. 
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6.  DiTOBOE  «=»21S  —  Aldcort  roB  Maxntb- 
NARCE  AND  SUPPOBT— AWABD  rOB  TxkE  BE- 

roBE  Appxjoatioh. 
There  are  caaes  where  It  is  proper  to  mak* 
a  wife  suing  for  divorce  an  allowance  of  ali- 
mony for  maintenance  and  support  from  the 
date  of  the  commencement  of  action  to  the  time 
of  application,  as  well  as  thereafter,  as  where 
the  wife  has  managed  to  exist  only  by  borrow- 
ing money  to  pay  for  the  necessaries  of  life* 
etc. 

7.  DivoBCB  ^>2S6— Obdbb  roB  AuuoirrAnD 
Suit  Mohey— Appeal— Fbesuicptioh. 

Every  reasonable  intuidment  and  presump- 
tion must  be  indulged  on  appeal  in  favor  of 
correctness  of  trial  court's  proceedings  and 
regularity  of  its  order  awarding  plaintiff  wife 
suing  for  divorce  a  monthly  amount  as  ali- 
mony and  a  sum  as  suit  money. 

Appeal  from  Superior  Court,  Kern  Oonnty; 
Howard  A.  Fealrs,  Jndg& 

Action  by  Rose  I*.  Beed  against  WHUbdi 
R.  Beed.  From  an  order  requiring  detradant 
to  pay  plaintiff  an  amount  montUy  as  ali- 
mony f6r  her  ■iq;)p(Hrt  pendente  Ute,  and 
another  sum  as  suit  money,  defendant  ap- 
peals.  Order  affirmed. 

J.  R.  Dorsey,  of  Bakersfleld,  for  aiipel- 
lant 

B.  H.  Wilson,  of  Bakersfieldt  for  lespon- 
dent 

FINIiATSON,  P.  J.  This  Is  an  appeal 
from  an  order  requiring  defendant  to  pay 
plaintiff  a  certain  amount  monthly  as  all- 
mony  for  her  support  pendente  Ute  and  an- 
other certain  sum  as  suit  money  to  enable 
her  to  prosecute  the  action. 

The  action  was  commenced  by  plaintiff  to 
obtain  a  divorce.  Her  complaint,  filed 
January  0,  1915,  contained  allegations  show- 
ing her  indigent  drcumstances  and  defend- 
ant's possession  of  community  prc^rty 
worth  several  thousand  dollars,  and  prayed 
for  alimony  for  her  support  and  suit  money. 
On  March  22,  1915,  defradant  answer- 
ed. On  Jane  id,  1915,  plaintiff  sorred 
and  filed  a.  notice  that  on  June  21,  191(^ 
she  would  apply  to  the  court  to  have 
the  cause  set  for  bearing  <m  the  Issues  tm- 
dered  by  her  complaint  as  to  alimony  pend- 
ente Ute  and  snlt  money.  Thereafter,  by 
consent  of  both  parties  In  open  court,  Oie 
motion  was  continued  to  June  28,  191S.  On 
tb»  last-m«itloned  date  the  matter  again 
was  continued,  by  consent  of  both  parties 
In  open  court,  this  time  to  July  2,  1915,  on 
which  date  the  matter  duly  came  on  for 
hearing,  witnesses  were  sworn  and  testified, 
and  oa  July  29, 1915— -the  matter  having  reg- 
ularly been  continued  to  that  date— the  court 
made  an  order  directing  defendant  to  pay 
plaintiff  $750  as  and  for  suit  money,  for  the 
purpose  of  defraying  the  expenses  that  she 
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may  be  put  to  In  producing  her  evidence, 
taking  the  depositions  of  her  witnesses,  and 
other  expenses  connected  with  the  litigation ; 
and  likewise  directed  defendant  to  pay  plain- 
tiff $50  per  month  for  het  maintenance,  com- 
mencing January  9,  1915,  fbe  date  what  the 
action  was  brought. 

Defendant  contends:  (1)  That  the  court 
was  without  Jurisdiction  to  make  the  order, 
for  the  reaaon  that  there  was  no  proper  ap- 
plication for  alimony  or  stdt  money ;  (2)  that 
there  was  no  evidence  showing  a  necessity 
for  the  allowance  of  $750  as  suit  money ;  and 
<3)  that  the  court  had  no  power  to  allow 
plaintiff  alimony  for  her  support  during  the 
period  intermediate  to  the  commencement 
of  the  action  and  the  date  of  her  appllca- 
tixm  for  an  allowance.  On  the  record,  as  It 
comes  to  na,  none  of  these  objections  is  ten- 
able. 

t1,2]  1.  We  think  the  notice  served  and 
filed  June  21,  1915,  and  the  subsequent  stlp- 
vlations  relative  to  continuances,  together 
with  the  issues  tendered  by  the  complaint 
relative  to  alimony  and  auit  money,  were 
sufficient  to  empower  the  court  to  make  the 
order  for  suit  money  and  support  pendente 
lit^  even  If  jorisdlctton  were  d«paident  up- 
<m  any  format  notice.  However,  contrary 
to  apiKllant's  assumption,  no  notice  was 
ne^Msary.  Hie  dofendai^  had  appeaxeA 
in  the  action,  so  that  the  court  bad  acquir- 
ed Jurisdiction,  not  only  of  ttie  aubJect«la^ 
txa.'  ot  the  action,  bnt  of  the  person  of  the 
deftedant.  Having  acquired  audi  jurisdic- 
tion, the  court  had  the  power  to  order,  ex 
pmrte,  without  any  previous  notloe  the  pay- 
meat  of  any  reasonable  sum  for  alimony 
and  suit  money.  Mudd  v.  Mudd,  98  CaL  820, 
88  Pac.  114;  Ex  parte  Joutsen,  154  Gal.  641, 
98  Pac  891;  Glass  v.  aiasB,4  Cal.  App.  604, 
88  Pac.  734.  "Such  ordar  maybe  made  ex 
parte,  and  is  usually  so  made."  Glass  v.  Glass, 
supra.  Appellant  cites  Baker  v.  Baker,  136 
CaL  302,  68  Pac.  971.  That  case  can  have 
no  application  here,  for  there  the  court  un- 
dertook to  make  an  allowance  to  the  wife 
l>efore  It  had  acquired  Jurisdiction  of  the 
person  of  the  husband,  either  by  service  of 
process  or  by  his  voluntary  appearance, 
niat  It  could  not  do.  The  obligation  of  a 
husband  to  support  his  wife  Is  i>ersonal,  and 
therefore  an  order  for  alimony — In  effect 
a  final  Judgment  for  money  (Sharon  v.  Shar- 
on, 67  Cal.  185,  7  Pac.  456,  635,  8  Pac.  709) 
— ^ia  a  Judgment  In  personam,  and  void  un- 
less the  husband  has  voluntarily  appeared 
in  the  action  or  has  been  duly  served  with 
process  (14  Gyc.  745). 

[3-1]  2.  It  must  be  conceded,  and  Indeed  it 
la  not  questioned,  that  a  discretion  is  vested 
in  the  trial  court  as  to  the  amount  to  be 
allowed  the  wife  as  suit  money  to  enable  her 
to  "prosecute  or  defend  the  action"  (Civ. 
Code,  i  137),  and  that  only  a  plain  abuse  of 
discretion  is  subject  to  correction  by  an 


appellate  court  ■  Where,  as  here,  it  Is  con- 
tended that  no  evidence  was  adduced  at  the 
hearing  showing  a  necessity  for  the  allow- 
ance of  a  particular  sum  as  suit  money.  It  Is 
incumbent  upon  the  appellant  to  bring  up 
so  much  of  the  record  as  will  suffice  to  show, 
either  that  no  amount  whatever  should 
be  allowed,  or  that  the  sum  allowed  is 
80  excessive  as  clearly  to  Indicate  an 
abuse  of  discretion.  Here  the  aH>eaI  Is 
taken  under  the  alternative  method.  Much 
evidence  was  adduced  tn  the  lower  court 
The  hearing  extended  over  three  or  four  days. 
The  reporter's  transcript  covers  some  200 
typewritten  pages.  None  of  the  evidence  Is 
printed  In  the  briefs,  or  in  any  supplement  ap- 
PCTded  thereto,  as  required  by  section  953c 
of  the  Code  of  Civil  Procedure,  save  a  very 
small  part  designed  to  show  that,  under  the 
doctrine -of  such  cases  as  Sharon  v.  Sharon, 
75  Cal.  1,  16  Pac.  345,  and  White  t.  White^ 
86  CaL  212,  24  Pac  1030,  the  $750  cannot 
be  de«ned  to  Include  conns^.fees  for  the 
reason  that  respondattTs  connsd  had  agreed 
to  prosecute  her  action  for  a  contingent  fee. 
But  even  if  the  $700  did  not  indnde  any  al- 
lowance for  counsel  fees — and  we  shall  as- 
sume It  did  not— neverttitieBs  It  Is  Incumbent 
upon  appellant  to  print  In  his  bri^  so  mndi 
of  the  evidence  as  will  oiable  ns  to  say  that 
there  was  no  necesaliT  for  any  suit  money 
whatever  or  that  the  sum  allowed  was  so 
excessive  as  to  amount  to  an  abuse  of  die- 
cretlon.  This  appellant  has  fftlled  to  do.  The 
permlsrion  given  to  an  appellant  to  file  a 
typewritten  transcript  In  Ilea  of  a  printed 
bill  of  ezcepttons  casts  no  harden  upon  the 
appelate  courts  to  examine  tbe  typewritten 
documents.  Galifomla  Sav.  Bank  t.  Oanne^ 
34  Cal.  App.  768. 160  Pac.  895. 

Tfion^  no  burden  rests  upon  ns  to  do  so, 
we  have  looked  into  the  tyi>ewrittui  tran- 
script and  there  learn  that  the  pleadings  ten- 
dered Issues  respecting  property  rights  of  con- 
siderable value;  that  it  will  doubtless  be 
necessary  to  take  the  deposition  of  a  wit- 
ness in  Texas,  one  Paggl,  whose  desposition 
was  used  at  the  hearing  on  the  motion  for 
alimony;  and  that  this  wlfness  has  some 
knowledge  respecting  appellant's  stockhold- 
ings and  his  general  flnauclal  condition.  The 
trial  court  was  justified  In  Indulging  the  ln> 
ference  that,  before  a  trial  on  the  merits,  the 
deposition  of  this  witness  should  be  taken 
again,  and  his  knowledge  of  important  facts 
thoroughly  probed.  If  such  deposition  be  tak- 
en In  Texas  upon  oral  questions  and  answers 
— and  it  is  possible  that  that  course  will 
best  subserve  the  ends  of  Justice — the  em- 
ployment of  counsel  in  Texas,  or  the  travel- 
ing expenses  of  respondent's  present  counsel, 
necessarily  will  use  up  quite  a  considerable 
part  of  the  total  allowance  of  $750.  This, 
though  but  one  illustration  of  a  possible  item 
of  expense  that  may  have  been  In  the  mind 
of  the  lower  cour^  will  serve  to  show  the  im* 
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posslblll^  of  an  InteUlgeDt  conalderation  of 
appellant's  point  In  the  absence  of  a  printed 
transcript  of  so  mach  of  the  evidence  as  will 
at  least  negative  the  presumption  of 
larlty  In  the  order  complained  of. 

[I,  7]  3.  In  support  of  his  contention  that 
the  court  erred  in  allowing  alimony  from  the 
date  of  the  coumtencement  of  the  action,  in- 
stead at  from  the  date  of  respondent's  ap- 
plication therefcv,  appelant  relies  upon  the 
rule  announced  in  Loveren  v.  Loveren,  100 
OaL  493,  35  Paa  87,  where  it  is  held  that 
ah  allowance  to  the  wife  of  suit  money  to  en- 
able her  to  prosecute  or  defend  the  action 
can  only  be  made  as  to  expenses  necessary 
to  be  included  in  the  future  prosecntlon  or 
defense  of  the  action,  and  cannot  be  made 
tor  the  payment  of  past  expenaea,  "except 
where  sndi  payment  Is  necessary  to  be  made 
to  order  to  enable  the  wife  to  further  pros- 
ecute or  defend  her  case." 

Assuming,  for  the  purpose  of  this  decision 
mly,  that  the  rule  as  to  alimony  for  main* 
tenance  and  sivport  ts  the  aune  as  that  re- 
specting  suit  money,  for  expenses,  neverthe- 
less there  are  caara  where  it  Is  pnq^er  to 
make  an  allowance  of  alimony  for  mainte- 
nance and  support  from  the  date  of  the  com- 
mencement of  the  action  to  th«  tfme  of  the 
appllcatlrai  therefor.  For  ezam^  if  aih 
plication  for  alimony  la  not  made  nntU  aome 
months  after  the  commracement  of  the  ac- 
tion, and  fi^  In.  Oie  meanUme,  Oxe  wife  has 
managed  to  exist  only  by  borrowing  m<Mi^ 
wherewith  to  pay  for  the  neceeidtles  of  life, 
or  If,  dnrlng  this  period,  because  of  bar  Indi- 
gent drcnmstances,  she  has  gone  irlfbout 
many  things  suitable  to'her  condition  in  life, 
It  is  manifest  that,  to  place  her  in  such  a 
situation  that  in  tbe  future  she  may  be  en- 
abled to  live  upon  the  allowance  provided 
to  be  paid  for  her  future  support — If  that 
amount  is  no  more  than  sufficient  for  that 
purpose — provision  ought  likewise  to  be 
made  for  her  past  expenses  Incurred  sub- 
sequent to  the  commencement  of  the  action, 
otherwise  she  would  be  compelled  to  pay 
out  of  the  allowance  for  her  future  support 
the  money  she  had  previously  borrowed,  or 
purchase  with  the  money  allowed  her  for 
her  future  support  the  things  she  should  have 
had  In  tbe  past,  but  which,  because  of  fier 
poverty,  she  was  unable  to  purchase  at  the 
time.  Gay  v.  Oay,  146  Cal.  237.  7»  Pac.  88S. 
In  tbe  Gay  Case  It  Is  said: 

St,  then,  It  be  conceded  that  *  •  •  the 
rule  laid  down  In  Loreren  r.  Loveren,  with  ref- 
erence to  r^mbursement  for  costs  and  ex- 
penses of  tbe  wife  in  an  action  for  divorce, 
sboold  apply  to  an  application  by  the  wife  for 
rapport  and  maintenance,  stlU  *  '*  *  the 
rale  that  payments  for  past  expenses  shall  not 
l>e  allowed  is  not  absolute,  but  la  subject  to  the 
qualification  that  such  an  order  may  be  made 
whenever  it  appears  that  sncli  payment  Is  nec- 


essary to  enable  the  wife  to  further  prosecute 
or  defend  her  case.  And  the  same  qualifica- 
tion as  to  the  rule  should  apply  to  applicafions 
by  the  wife  for  anm>ort.  If  It  should  sppear  to 
the  court  that  it  was  necessary.  In  order  to 
insure  the  support  of  the  wife  upon  the  amount 
to  be  paid  to  her  periodically  in  the  future,  that 
existing  wants  or  expenses  incurred  by  her 
should  be  provided  for,  tbe  court,  withhi  the 
qualification  asnonnced  above,  would  bave  the 
right  to  do  so."  146  OaL  242,  243,  79  Pac.  &8a 

Whether  the  evidence  adduced  before  the 
trial  court  did  or  did  not  present  a  case  show- 
ing a  necessity  for  an  allowance  for  past  sup- 
port tn  order  to  insnura  re^Midenf  s  futoze 
maintenance  ont  of  tbe  Bnms  to  be  paid  to 
her  in  0ie  fntnr^  we  have  no  means  of  know- 
ing; for  ntme  of  the  evidence  has  been  printed 
In  tlie  brlefB.  saving  fliat  wbidi  x^tea  eac-  ' 
<dv>iT^  to  the  agreement  reqrand«i^a 
oounael  to  proaecate  her  actum  tor  a  con- 
tingent foe,  and  every  reasonable  Intrad- 
umt  and  presumption  mnat  be  Indulged  in  fa- 
vor of  die  ctarectness  ot  the  inooeedlnga  be- 
low and  the  regolarlty  of  Uie  ordor. 

Order  afflnned. 

We  concor:^  SLOANB.  J.;THOUAB,  7. 


(40  Cal.  App.  113) 
WHITD  T.  OBBENWOOD  et  aL   (Oiv.  2716.) 

(District  Court  d  Appesl,  Seomd  District;  Di- 
vision 1.  California.   Feb.  27,  1919.) 

1.  Vendob  and  Pubohasbs  4=»67— Fsbsok- 
AI.TT  "Now"  SrruATB  Upon  Said  Bmaixt. 

Under  contract  providing  that  vendees  were 
to  have,  with  other  enumerated  personal  prop- 
erty "now"  situate  npon  the  purchased  premis- 
es, all  trays,  vendees  were  not  entitled  to  trays 
not  upon  tbe  premises  wfaen  the  contract  was 
made,  though  they  assumed  and  agreed  to  pay, 
as  part  of  the  purchase  money,  an  existing 
mortgage  on  vendor's  trays,  whidk  mortgage 
included  those  trays  In  Question. 

[Ed.  Note-r-For.  other  d^ltions,  see  Words 
and  Fhiasei;  First  and  Second  Series,  Now.] 

2.  CoHTBAOT  «s»147G9— OomraDonoit— 1h- 

TENT. 

When  a  contract  is  reduced  to  writing  the 
Intention  of  tbe  parties  Is  to  l)e  ascertained  from 
the  writing  alone^  if  poaslbla. 

Appeal  from  Superior  Court;  Kings  Coun- 
ty; M.  L.  Short,  Judge; 

Controversy  between  S.  J.  White  and  B.  S. 
Greenwood  and  another.  From  tbe  Jndg* 
ment  rendered  tbe  fbrmer  appaala.  Be- 
versed. 

W.  R.  McQuiddy,  of  Hanftwd,  fbr  appe- 
lant. 

Harris  ft  Hayhnrat;  oC  Fneno,  and  J<dui  O. 
Covert,  of  Hanf ord,  for  respondents. 
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SHAW,  J.  This  ctmtroversy  grows  out  of 
a  contract  made  by  the  parties  for  an  ex- 
change of  real  and  personal  property  where- 
by defendants  claimed  plaintiff  sold  and 
agreed  to  deUrer  to  them,  with  the  ranch  so 
conveyed,  some  2,000  fruit  trays  wlildti  at 
the  time  of  the  making  of  the  contract  were, 
and  for  a  period  of  <me  year  or  more  bad 
been,  in  the  possession  of  a  third  party  up- 
on another  ranch,  and  which  trays  defend' 
ants  thn-eaftM*  took  Into  their  possession. 

Findings  were  waived,  and  the  court  gave 
judgment  for  defeodanta,  from  which  plain- 
tiff appeals.  Upon  the  record  the  oniy  rul- 
ings that  can  be  ooniddered  are  those  In- 
volving the  Interpretation  of  the  written  con- 
tract between  the  parties,  and  the  admission 
and  reJectliHi  of  certain  testimony,  nie 
clause  of  the  contract  upon  which  respond- 
ents relied  and  which  tbe  court  construed  aa 
eutltUng  them  to  tlie  traya  la  aa  fcdlows: 

"The  following  described  personal  property 
now  rituate  upon  said  real  property  in  Kings 
ooonty  is  to  go  with  the  said  property  fn  tbis 
transfer  and  to  be  considered  a  part  of  tbe 
same,  to  wit:  Four  mules  and  hamesa  for  tbe 
same,  ooe  spraying  outfit  and  its  truck,  all 
trays  and  boxes,  two  (2)  bows,  one  (1)  cow,  one 
section  harrow,  one  rotary  harrow,  two  twelve- 
loch  plows,  one  ten-inch  plow,  one  small  gang 
idow,  one  four-horse  wi^on,  capital  wagon,  one 
vineyard  truck,  all  tree  props  and  books,  all 
hay  in  bams,  all  panels  and  wovot  wire  f^ces 
now  on  the  randi,  also  one  Ugbt  buggy,  yellow 
gear." 

{1, 2]  In  coustntlng  the  contract  to  include 
the  2,000  trays  In  4nestl(m  the  court  ored. 
By  the  express  terms  thereof  tbe  <nly  per- 
sonal property  whicb  was  to  go  with  the  re- 
alty 80  agreed  to  be  omveyed  was  "the  fol- 
lowii^  described  personal  property  now  situ- 
ate upcn  said  real  propoty  in  Kings  county." 
The  word  "now^  had  reference  to  the  date  of 
the  contract;  at  whic^  time  there  was  point- 
ed out  to  the  defendants  for  their  ln^)ectton 
several  thousand  frqit  trays  piled  upon  tbe 
dry  ground.  They  were  not  led  to  believe, 
and  since  they  had  no  knowledge  that  plain- 
tiff owned  the  2,000  trays  elsewhere  located 
could  not  have  believed,  that  they  would  re- 
cdve  other  than  the  trays  on  the  ranch.  If 
one  contracts  to  buy  a  ranch  with  all  the 
cattle  theremi,  his  right  to  sudi  live  stock 
would,  in  the  absence  of  a  fraudulent  remov- 
al, be  restricted  to  those  located  thereon  at 
the  date  of  the  making  of  the  contract  He 
could  not  be  heard  to  insist  that  such  con- 
tract included  cattle  elsewhere  located,  be- 
cause owned  by  the  vaidor.  In  our  OEdnlon, 
there  is  no  ambiguity  In  the  contract,  but, 
conceding  it  ambiguous,  there  la  nothing  in  the 
evidence  whi<^,  upon  applying  tbe  rules  for 
interpretation  found  in  title  III,  Civil  Code, 
could  Justify  the  conclusion  of  the  trial  court 
in  the  interpretation  thereof.  It  Is  true  that 


in  making  the  purchase  defmdants  assumed 
and  agreed  to  pay,  as  a  part  of  the  purdiase 
money  of  the  wh<de  property  transferred,  an 
existing  mortgage  on  tbe  trays,  numbering 
in  all  approximately  16,000,.-but  sach  fact  is 
unimportant  as  a  means  of  interpretation.  It 
cannot  be  said  that  merely  because  one,  as 
part  of  the  consideration  of  a  purchase,  as- 
sumes and  agrees  to  pay  a  mortgage  on  per- 
sonal property,  he  is  ^titled  to  the  property. 
There  Is  no  uncertainty  in  the  contract,  and, 
applying  the  rule  that  "when  a  contract  is 
reduced  to  writing,  the  lntentl(Hi  of  the  par- 
ties Is  to  be  ascertained  from  the  writing 
alone,  if  possible,  •  •  •  "  we  have  no  dif- 
ficulty In  reaching  the  conclusion  that  the 
court  erred  In  construing  the  cwitract  to  cov- 
er and  include  the  2,000  trays  owned  by 
plaintiff  and  located  elsewhere  than  on  the 
ranch  so  conveyed  by  plaintiff  to  defendants. 
ThlB  view  renders  it  nnneoeasaiy  to  discnss 
other  alleged  errors. 
The  judgment  is  reversed. 

We  concur:  CONRET,  P.  J.;  JAUBS,  J. 


(40  Cal.  App.  IS) 
HAMUOND  et  aL  v.  HAZABD  et  aL 
(av.  2010.) 

(District  Court  of  Appeal,  Second  District,  Divl* 
slon  2,  California.  Feb.  21, 1»18.) 

1.  Appeal  ano  Bbbob  «=»2— Decisiokb  Ap- 
PEALABLB— Denial  of  New  Tbial. 

Where  notice  of  attempted  appeal  from  order 
denying  motion  for  new  trial  was  filed  after  the 
amendment  of  1915  to  Code  Civ.  Proc.  {  903,  the 
appeal  attempted  to  be  taken  from  the  order 
must  be  dismbsed. 

2.  Appeal  aitd  Bbbob  «s»TS7(1>— Bbcobd— 
Bbiefs— Etidercb. 

Where  appeal  was  takm  undw  the  alte>^ 
native  method,  It  ia  incumbent  upon  appellants 
to  print  In  their  briefs  or  in  a  supplement  there- 
to so  much  of  tbe  record  as  Is  necessary  to 
enable  the  court  intelligently  to  pass  upon  the 
questions  presented,  under  Code  Civ.  Proc.  | 
953c. 

• 

3.  Master  and  Sebvaut  ®=»330(3)— Aoenct 
op  darveb-^ufficienct  of  evidence. 

That  owner  of  automobile  was  seated  with 
driver  while  car  was  bdng  driven,  apparently 
acquiescing  in  its  operation,  justifies  inference 
that  driver  was  owner's  agent. 

4.  MAsnBB  AND  Servant  «s3330(3)— Aittoico- 

BILE    ACCIDENT-K>WKKB8HIP    OF  AtJTOlCO- 

BILE. 

That  one  sued  for  Injuries  caused  by  driving 
of  automobile  was  registered  as  owner  under 
St.  1913,  p.  641,  f§  3,  4,  warrants  a  finding  that 
she  was  in  fact  Uie  rightful  owner. 
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S.  MAfflXK  AND  ^EKTAnr  «S»33O0>— AUTOUO- 
BILE  ACCIOERT— OWNEBSHIF  OF  AVTOltOBXU 

— SumcisNcr  or  EIvideiice. 
Where  defendant  claimed  tbat  sbe  was  not 
pit  owner  of  the  aotoniobile  and  that  ita  driver 
kt  time  of  collision  was  not  her  agents  eridfliica 
hM  to  Jnttifr  nrdlct  for  plaintifb. 

0,  Affui.  ass  Bbbob  «=s>TO70L)— B«ou— 
Ttfbwbiitbn  Makuscriptb. 
The  altranatiTt  method  of  appeal,  though 
permitting  parties  to  file  typewritten  tranacrlpta 
ot  the  evidence,  casts  no  burden  upon  appellate 
courts  to  examkie  the  typewritten  docamrata. 

7.  MASTEB  AlfD  Sebtakt  «=3>330(2}— Autoho- 
BIU  AoOnnEHT— OWHKBSHIP  OF  AUTDllOBILB 
— BJVIDXRCB. 

Evidence  that  defendant,  at  the  time  of  the 
ooUiaion,  remarked,  "My  car  is  hurt  just  as 
much  as  the  other  car,"  was  admissible  on  the 
question  of  ownership ;  it  being  for  the  jury  to 
say  whether  defendant  referred  to  ownership  or 
Was  simply  making  comparison  of  damages  to 
Ae  cars. 

Appeal  tarn  Superior  Court,  Imperial 
County;  FranlUin  J.  Cole,  Judga 

Action  by  Justin  Hammond  and  another 
against  E.  h.  Hazard  and  another.  From 
Judgment  for  plalntlffa  and  an  order  deny- 
ing a  motion  for  new  trial,  defendanta  ap- 
peal. Appeal  from  order  denying  motion  for 
new  trial  dlamissed.    Judgment  affirmed. 

G.  B.  Freeman,  of  Willows,  for  appellants. 
E.  B.  Simon,  ot  VSL  OoDtro,  for  re^nd- 
eots. 

FINLAYSON,  P.  J.  This  is  an  acUon  for 
personal  injuries  to  the  plaintiff  Adel  Ham- 
mond, caused  by  a  collision  of  the  automo- 
bile that  defradant  Hazard  was  driving — al- 
leged to  be  the  property  of  the  defendant 
Cronhhite — ^wlth  the  automobile  that  plain- 
tiff Justin  Hammond  was  driving,  and  in 
which  his  wUe,  Adel  Hammond,  waa  riding 
with  him. 

Willie  plaintiffs,  in  the  automobile  in  which 
they  were  riding,  were  ascotdlng  a  narrow 
mountain  road  between  San  Dl^o  and  El 
Centro,  in  Imperial  county,  on  November  0, 
1914,  the  automobile  that  the  defendant  Haz- 
ard was  driving — on  the  front  seat  of  which 
Mrs.  Cronldilte  sat— collided,  at  a  curve  In 
the  road,  with  the  automobile  in  which  plain- 
tiffs were  riding,  breaking  Mrs.  Hammond's 
arm  and  causing  her  serious  injuries.  The 
trial,  which  was  before  a  Jury,  resulted  in  a 
verdict  in  favor  of  plaintiffs  against  both  de- 
fendants. From  the  Judgment  and  an  order 
denying  their  motion  for  new  trial  defend- 
ants appeal. ' 

[1]  Notice  of  the  attempted  ai^>eal  from 
the  order  denying  defendants'  motion  for  a 
new  trial  having  been  filed  after  the  amoid- 
ment  of  1916  to  section  963  of  the  Code  of 
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Civil  Procedure,  the  appeal  attempted  io  be 
taken  from  that  order  must  be  dismissed. 

It  Is  alleged  In  the  complaint  that  the  an- 
ttAuobile  in  .which  d^endants  were  riding 
was  the  property  of  defendant  Cronkhlte  and 
that  defendant  Hazard  was  operating  it  at 
the  time  of  the  accident  with  her  consent  and 
as  her  agent.  Upon  this  allegation  the  an- 
swer Joined  Issue,  and  the  principal  point 
urged  on  the  appoil  Is  that  the  e^ence  Is 
insufficient  to  Justly  a  verdict  against  Mrs. 
Grontdilte  fbr  the  reason  ttiat;  so  it  la  argued, 
the  evidaice  Is  Insufficient  to  Justly  the  ju- 
ry's Imidled  finding  that  she  owned  the  au- 
tomobile that  Hazard  was  driving  and  that 
the  Iatt«  was  operating  It  as  her  agrait. 

Both  defendants  testified  that  the  automo- 
bile was  not  the  property  of  Mrs.  Grmikhlte. 
Defenduit  Hazard  testified  that  about  June 
28,  1913,  it  was  pnrchasedrfrom  or  through 
the  Crown  Oarage  ft  Machine  Works  by  tme 
Stanshnry,  upon  whose  randi  he  was  wwk- 
ing  as  foreman ;  that,  on  the  day  of  tba  al- 
leged sale  to  Stansbury,  Mrs.  Cnmkhlte  gave 
to  the  Crown  OarAge  tc  Madilne  Works  her 
personal  tSbeck  for  fSTS;  and  tiiat  when  she 
gave  this  check  he  said  to  her:  *fFhls  is  your 
car  -until  I  ^Te  yon  baiA  your  money,** 

[2]  Though  the  record  Is  somewhat  volu- 
mlnous,  tlie  facts  presently  to  be  referred  to^ 
together  with  those  already  mentioned,  con- 
stitute the  substance  of  all  the  evidence 
printed  in  the  briefs  relative  to  the  questions 
of  ownership  and  agency,  notwithstanding 
the  appeal  was  taken  under  the  alternative 
method,  and  it  is  Incumbent  upon  appellants 
to  print  in  their  briefs,  or  In  a  supplement 
thereto,  so  much  of  the  record  as  Is  neces- 
sary to  enable  us  intelligently  to  pass  upon 
the  questions  presented.  Code  Civ.  Proc 
i  953c. 

[S,  4]  There  was  sufficient  evidence  to  sup- 
port the  verdict  and  tJie  Jury's  implied  find- 
ing that,  at  the  time  of  the  accident,  Hazard 
was  driving  the  car  as  the  agent  of  Mrs. 
Cronkhlte.  If  Mrs.  Cronkhlte  owned  the 
car,  then  the  fact  that  she  was  sitting  on  the 
front  seat  with  Hazard  while  he  drove,  ap- 
parently acquiescing  in  Its  operation  by  him, 
was  amply  sufficient  to  Justify  the  Inference 
that  the  agent?,  as  alleged  In  the  complaint, 
existed.  So  that  the  sufficiency  of  the  evi- 
dence to  Justify  a  finding  of  agency  depends 
upon  its  sufficiency  to  Justify  a  finding  that 
the  car  was  the  property  of  Mrs..  Cronkhlte. 
That  the  evidence  was  sufficient  to  Justify 
such  a  finding  we  have  no  doubt.  Though 
Hazard  gave  direct  testimony  as  to  the  own- 
ership  of  the  car,  and  testified  that  it  did 
not  belong  to  Mrs.  Cronkhlte,  nevertheless 
the  Jurors  were  justified  In  disbelieving  this 
part  of  his  testimony,  for  the  reason  that 
discredit  was  cast  ui>on  it  by  the  evidence  of 
an  Impeaching  witness  produced  In  r^nttal 
by  resp<mdents,  one  Kemp,  who  testtfled  that 
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«a  tlie  day  after  the  acddoit  Haiaid  told 
him  tbat  "be  did  not  want  to  get  Hn.  Gronk- 
bite  mixed  up  in  thla.  as  she  baa  farnlahed 
ttie  car."  Hazard  admitted  tbat  wben  Mrs. 
Cnmkhlte  gave  tbe  Crown  Oarage  ft  Macblne 
Works  ber.  personal  check  for  $576— this  was 
at  the  time  when  be  says  be  purchased  tbe 
car  for  Stansbury  from  the  Grown  Garage 
ft  Bladiine  Works— be  may  bave  said  to  her: 
"This  Is  your  car  until  I  gtre  yon  back  yoor 
monc^."  Bfrs.  Gronkblte  likewise  gave  direct 
testimony  tbat  she  did  not  own  tbe  car. 
But,  according  to  the  testimony  of  witnesses 
for  respondents,  she  declared,  at  tbe  time  of 
tbe  accident,  that  she  wonid  "settle  all  dam- 
ages." According  to  respondents'  witnesses, 
Mrs.  Gronkblte,  Immediately  after  tbe  colli- 
sion, took  the  names  of  witnesses  to  tbe  ac- 
cident, while  Hasard  sat  In  the  car  appar- 
ently Indifrerent ;  and,  at  the  same  time,  she 
made  the  statement,  "My  car  Is  hnrt  Jnst  as 
much  as  the  other  car."  Her  conduct  In  thus 
busying  herself  with  the  names  of  witnesses, 
and  her  statements  about  "my  car,"  and  tbat 
"I  will  settle  all  damages,"  clearly  evidence 
tbe  Interest  of  one  who  Is  conscious  of  lia- 
bility as  tbe  owner  of  the  car.  This,  in  con- 
nection with  the  fact,  admitted  at  tbe  trial, 
tbat  the  car  was  registered  In  ber  name  for 
the  year  1914,  was  amply  sufficient  to  Justify 
the  Jury  In  disbelieving  the  direct  evidence  of 
herself  and  Hazard  that  she  was  not  the 
owner  of  the  car  on  November  6,  1914,  the 
day  of  the  accident  The  Motor  Vehicle  Act 
requires  the  owner  of  every  automobile  to 
cause  an  application  for  registration  to  be 
flled,  and  the  automobile  to  be  r^stered,  In 
the  name  of  the  owner.^  Stats.  1913,  p.  641, 
IS  3,  4.  Such  legislation  warrants  a  finding 
that  the  person  In  whose  name  an  automobile 
Is  registered  Is  In  fact  the  rightful  owner. 
Com.  V.  Sherman,  191  Mass.  438,  78  N.  B.  98; 
Ferris  T.  Sterling,  214  N.  T.  249,  108  N.  E. 
406,  Ann.  Cas.  1916D,  1161,  and  note  on  page 
1163  et  seq. 

[f ,  6]  For  tbe  foregoing  reasons  we  bold 
tbat  the  evidence,  as  disclosed  by  such  imrts 
of  the  record  as  have  been  printed  In  tbe 
briefs,  was  sufficient  to  Justify  the  verdict 
It  is  possible  tbat  there  may  be  evidence  in 
ttie  record  which,  if  printed  In  appellants' 
brief,  and  thus  properly  called  to  our  atten- 
tion, wonld  necessitate  a  dUTerent  conclusion. 
The  alternative  metliod  <tf  appeal,  though 
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permitting  parties  to  file  typewritten  txan- 
scripts  of  the  evldraoe,  casts  no  burdoi  upon 
aiqp^te  courts  to  examine  the  typewritten 
documents.  California  Sav.,  etc,  BanK  v. 
Cannes  84  CM-  App.  768;  169  Faa  885. 

It  Is  next  contended  that  there  is  a  fatal 
variance  between  the  case  alleged  in  tbe 
complaint  and  tbe  proo^  in  that— so  It  Is  ar- 
gued—the  complaint  alleges  "wlUfulnees" 
and  the  evidence  shows  only  "negligence," 
citing  in  support  of  this  contention  Tognas- 
siul  V.  Freeman,  18  Cal.  App.  468.  123  Paa 
540,  where  the  distinction  between  "willful- 
ness" and  **negllgence"  Is  dearly  pointed  out 
Assuming,  fbr  tbe  pnrpMe  of  this  dedslm 
only,  that  the  complaint  tendered  an  Issue 
of  willfulness  only,  and  not  negligence — an 
assumption  which,  we  thin*,  is  not  borne  out 
by  tbe  language  of  the  pleading — neverthe- 
less, we  have  no  means  of  knowing  whether 
tbe  evidence  fell  short  of  establishing  will- 
fulness on  tbe  part  of  appellants,  since  they 
bare  failed  to  print  In  their  briefs  a  suffi- 
cient record.  Where,  as  here,  tbe  appeal  is 
taken  under  the  alternative  method,  "the  law 
requires  •  •  •  that  enough  must  be  print- 
ed [in  the  briefs  or  in  a  supplement  there- 
to] to  illustrate  the  points  made  and  to  en- 
able the  court  to  determine  diose  points." 
California  Sav.,  etc.,  Bank  v,  Canne,  supra. 
See,  also,  McLaren  v.  Hards.  IffS  Fac.  332; 
Luta  T.  Herdianti^  Nat  Bank  (Snp.)  177  Pac. 
1S8. 

[7]  There  was  no  error  In  overruling  the 
objection  to  tbe  question  propounded  to  the 
witness  Fuller,  who,  being  asked  If,  at  the 
time  of  the  collision,  he  heard  Mrs.  Gronk- 
blte make  any  statement  with  reference  to 
the  accldait  answered  that  she  said,  "My 
car  Is  hurt  Just  as  much  as  the  other  car." 
It  was  for  the  Jury  to  say,  from  a  considera- 
tion of  all  the  evldenoe,  whether.  In  using 
tbe  words  "my  car,"  Mrs.  Gronkblte  referred 
to  the  matter  of  ownership  or  was  simply 
making  a  comparison  of  the  damage  to  the 
respective  cars. 

Binding  no  reversible  error  disclosed  by 
any  of  tbe  record  printed  In  tbe  briefs,  we 
are  of  tbe  oplnloq  tbat  tbe  Judgmoit  should 
be  affirmed,  and  the  appeal  from  the  order 
denying  a  new  trial  dismissed. 

It  is  ordered  accordingly. 

We  concur:  SLOANB,  J.;  TB0UA8,  J. 
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PEOPIA  T.  QABBOU-  (Or.  7820 

(District  Goart  of  Appeal,  First  District,  EHtI* 
•ion  1,  California.  Feb.  8,  1919.  Rehearing 
Denied  Mardi  10, 1919;  Denied  by  Supreme 
Oomt  April  7,  1919.) 

1.  PDJUsr  ^s»5— Bbcau  Buconon— Paubb 

AniDATIT  TO  PBTmOK. 

Pen.  Ood^  f  04b.  sabds.  1.  6.  forUddlng  the 
HimirfTH  «f  fiUw  affidavit  concerning  petition  or 
signatorea  thereto  provided  for  by  the  laws  of 
the  state,  applies  to  false  affidavit  as  to  signa- 
ture to  a  petition  for  recall  election  in  city 
whose  charter  expressly  makes  all  general  laws 
of  state  applicabis  to  city  dsctlons. 

2.  PXBJUBT  «SS>19(2)--FALaE  AmDATIT— Px- 

TmoN  fOB  Reoau.  Buonon— InoxoTHEirr. 
An  indiebnent,  onder  Pen.  Code,  1 64b,  subd. 
6,  foriiidding  l^e  making  of  false  affidavit  coo- 
ceming  petition  or  signature  thereto  authorized 
by  state  law,  need  not  allege  that  defendant 
caused,  conieoted,  or  permitted  the  affidavit  to 
be  used  or  filed ;  it  allying  that  he  made  it  and 
that  it  was  filed. 

8.  InDionfEnr  and  InoBitATioii  4bo169(4>— 

AHSItDMBHT— MAUB  Or  ACCUSBD. 

Under  Pen.  Code,  $  1008,  amendment  of 
Indictment  at  begtnning  of  trial  dianging  name 
of  defendant  aa  inadvertantly  used  in  one  part 
to  correspond  to  other  parts  of  the  indictment 
Md  proper. 

4.  Criminal   Law  <8=»U66V4(6)— HABJoxsa 

Ebbob— Question  to  Jubob. 
Error  io  ruling  on  question  put  to  prospec- 
tive juror  held,  not  to  warrant  reversal  of  con- 
viction, where  defendant  did  not  exhatiat  bis 
peremptory  challenges. 

Appeal  from  Superior  Court,  Gity  and 
County  of  San  Francisco;  Frank  H.  Dmrne, 
Jndge. 

A.  P.  Carroll  was  ontvlcted  of  making 
false  affidavit  In  Tl(dati<Hi  of  Pen.  Code,  S 
64b,  and  his  motion  for  new  trial  denied,  and 
be  appeals.   Jddgmoit  and  order  affirmed. 

ITBen  A  Beard  and  C.  A.  Unn,  botH  of 
Napa,  and  J*  Early  Crali^  pf  San  Frandaco, 
for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rtor- 
dan,  Deputy  Atty.  Qen.,  tor  ttie  People 

KBRRIGAN,  J.  Defradant  was  claarged 
by  Indictment  with  the  violation  of  section 
64b  of  the  Penal  Code.  He  was  tried,  con- 
victed, and  sentenced.  This  appeal  1b  from 
the  Judgment  and  from  an  order  denying  his 
moticHi  for  a  new  trial. 

The  indictment  in  part  alleges  that  the  de- 
fendant made  a  false  affidavit  .which  was  at- 
tached to  a  section  of  a  petition  for  a  recall 
election:  that  the  affidavit  was  knowingly 
false  in  averring  that  no  person  signed  said 


section  of  the  petition  except  in  the  presence 
of  the  deponent ;  and  that  to  ttie  best  of  his 
knowledge  and  belief  each  siguature  to  the~ 
petltiOD  was  the  genuine  signature  of  the  per- 
son whose  name  purported  to  be  thereunto 
subscribed,  whereas,  according  to  the  charge 
of  the  indictment,  said  signatures  were  In 
fact  procured,  sollrited  by,  and  made  In  the 
presence  of  a  person  other  than  the  defrad- 
ant.  It  also  alleges  that  the  affidavit  attach- 
ed to  said  section  of  the  recall  petition  was 
filed  In  the  office  of  the  registrar  of  voters 
of  the  dty  and  county  of  San  Francisco. 

Section  64b  declares  a  number  of  acts  to 
be  unlawful,  subdivision  1  thereof  making 
it  unlawful  for  any  person  who  circulates 
any  petlUon  authorized  or  provided  for  "by 
the  Constitution  or  laws  of  the  state  of  Cali- 
fornia regulating  the  initiative,  referendum 
or  recall"  to  misrepresent  or  make  any  false 
statement  concerning  the  contents  or  elfect  of 
any  such  petition  to  any  person  to  whom  it 
is  presented  for  signature.  Other  subdlvl- 
Bions  of  the  section  are  Immaterial  to  the 
question  involved  In  this  case,  but  subdivi- 
sion 6,  upon  which  this  Indictmrat  Is  baaed, 
reads  as  follows : 

"It  shsll  be  oniawfol  for  any  person  to  make 
any  false  affidavit  coDcerDlng  any  petition  men- 
tioned  In  thia  seotloii  or  the  dgnatnres  appmded 

thereto." 

[1}  We  cannot  agree  with  appellant  In  his 
contention  (hat  a  reading  of  section  64b,  and 
particularly  of  subdivision  1  thereof,  shows 
that  the  Legislature  intended  that  the  act 
should  apply  exclusively  to  state  Initiative^ 
referendum  and  recall  elections.  The  section 
is  broad  In  its  terms;  and  we  perceive  no 
reason  for  holding  that  it  Is  not  as  general 
in  Its  application  as  any  other  section  of  the 
Penal  Code.  Moreover,  the  diarter  of  the 
dty  and  county  of  San  Frandsco,  under 
which  the  contemplated  election  was  to  be 
held,  la,  like  section  64b  of  the  Pwial  Code,  a 
state  law.  In  the  case  of  Sheehan  v.  Acott, 
145  Cal.  684,  79  Pac.  350,  It  was  held  that  a 
municipal    charter   is   "a    legislative  act 

♦  •  •  and  has  the  same  effect  as  •  •  ♦ 
a  law  which  is  passed  by  bill,  under  the  pro- 
visions of  section  15  of  article  IV,"  of  the 
state  Constitution.  We  may  add  that  a  com- 
plete answer  to  this  contention  of  the  appel- 
lant is  found  in  the  San  Frandsco  charter  it- 
self, which  expressly  provides  that — 

"All  provisions  of  the  general  laws  of  the 
state,  including  penal  laws  respecting  elections, 

*  *.  *  shall  be  applicable  to  all  elections  held 
in  the  dty  and  county  of  San  Frandsco." 

[2]  Appellant  further  contends  that  the  in- 
dictment is  defective  for  the  reason  that  it 
nowhere  appears  therein  that  the  defendant 
ever  caused,  consented,  or  permitted  the  af- 
fidavit to  be  used  or  filed.  It  does  all^, 
however,  that  the  defendant  made  the  false 
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affldftvlt  and  that  It  was  flled.  This,  we 
tUnk*  was  sofflcieot  under  the  terms  of  sec- 
tion 64b.  The  dlstlnctloa  between  this  case 
and  that  of  People  t.  Robles.  117  Cal.  681, 
49  Fac  1042,  relied  upon  by  the  appellant,  Is 
this:  There  It  was  held  that  an  Indict- 
meot  for  perjury,  charging  the  making 
of  a  false  affidavit  for  the  purpose  of 
enabling  a  litigant  to  obtain  a  new 
trial,  but  not  also  alleging  that  the  affi- 
davit was  delivered  to  be  used,  failed  to 
state  facts  suffldmt  to  constitute  a  public 
offens&  That  case  comes  under  the  provi- 
sions of  section  124  of  the  Peoal  Code,  whic^ 
do  not  make  the  perjury  complete  until  the 
affidavit  has,  with  the  consent  of  the  affi- 
ant, been  used  or  delivered  to  be  used.  Sec- 
tion 64b  has  not  sudi  requirement  It  Is 
euou^  that  It  appear — as  It  does  In  the  In* 
stant  case — that  the  affidavit  was  made  with 
the  intention  and  under  the  circumstances 
set  forth  In  the  statute- 

[3]  At  the  beginning  of  the  trial  the  court 
permitted  the  district  attorney  to  amend  the 
Indictment  on  Its  face  by  striking  out  the 
name  Harry  Hood,  and  Inserting  in  place 
therectf  the  name  A.  P.  Oarroll.  In  this  there 
was  no  error.  It  Is  aE4;)ar«it  that  it  was  but 
the  correction  of  a  typt^raphlcal  error.  All 
Hiroogh  the  rather  lengthy  document  ttte  de- 
fendant was  referred  to  by  the  name  A.  P. 
ObnoU,  except  in  one  instance  near  the  end 
thereof  the  name  .Harry  Hood  was  used, 
althou^  clearly  referring  to  the  same  pers<m 
who  bad  theretofore  been  repeatedly  called 
A.  F.  Carroll.  It  is  quite  ai^arent  that  this 
was  an  inadvertence,  the  correction  of  which 
did  not  in.  any  manner  prejodlce  the  rights 
ot  the  defendant  The  amendment  was  such 
as  is  dearly  authorized  by  section  1008  of 
the  Pmal  God& 

No  other  p<^t  made  by  the  appellant  baa- 
ed upon  the  indictment  merits  contdderatlon. 

[4]  Am^lant  also  complains  of  a  ruling 
of  the  court  upon  a  question  pat  to  a  pros- 
BpectlTe  juror.  White  it  is  true  that  the  ap- 
pellant was  not  bound  to  adopt  the  sugges- 
tion of  the  trial  court  to  learn  whether  or  not 
the  prospectiTO  juror  entertaiued  any  bias  or 
prejudice  against  him,  stUl  he  was  not  Id- 
Jured  by  the  suf^estlon  nor  prevented  from 
learning  the  true  condition  of  the  Juror's 
mind  as  to  any  matter  bearing  on  the  trial. 
Again,  it  does  not  appmr  from  the  record 
that  the  defendant  exhausted  his  peremptory 
diallenges,  nor  that  he  was  required  to  ac- 
cept an  objectionable  juror;  hence,  even  if 
the  ruling  complained  of  be  erroneous,  it 
.'vrould  not  warrant  the  reversal  of  the  Jndg- 
ment  People  v.  Erompbold,  172  Gal.  512, 
1S7  Fac  599;  People  v.  Shafer,  161  Cal. 
578,  110  Pac.  920. 

Judgment  and  order  affirmed. 

We  concur:  WASTE,  P.  J. ;  RICHARDS,  J. 


(f$  Cftl.  App.  77») 

PEOPLE  V.  BIOHAUO.  tOr.  OlSJ 

(District  Court  of  Appeal,  Second  District,  I*- 
'  vision  1,  California.   Fab.  IS.  1^19.) 

1.  HOMICIOE  <=:>25(^Uanbui.uohiu— Bvz- 
OKncE— SumciENCT. 

Evidence  held  to  sustain  ccmvietion  ot  nuu- 
ilaughter. 

2.  Obimirax.  Law   «s»1170(2)  —  Exoludinq 

BVlDBRCJi  OF  FUOHT  Of  AHOTHKa— HaUI- 

.  LBsa  Ebbob. 

Any  error  In  excluding  evidence  of  flight  ol 
a  third  person,  who  was  present  at  the  homi- 
cide, was  harmleas,  where  other  evidence  showed 
that  such  person  had  worked  in  the  vicinity  un- 
til a  recent  date,  when  be  had  enlisted  in  the 
army. 

3.  Witnesses  «=>388(2)  —  luFEAcmcBnT  bt 
FoBUEB  Testimony— Foundation. 

Question  to  a  witness,  "Did  yon  ever  make 
any  statement  to  that  effect  when  you  were 
on  the  former  trial  of  this  case?"  was  properly 
excluded,  where  defendant  did  not  lay  proper 
foundation  for  the  question  by  calling  the  wit- 
ness* particular  attention  to  any  ftMiiwr  testi- 
mony given  by  ha. 

4.  Cbxuikal  Law  «s>1170%(I!9  ~  Habmlbbb 

BBBOft— GbOSB-EXAUIH  ATION . 

Any  error  in  a  ruling  curtailhig  cross-ezam- 
ioatioa  was  harmless,  where  the  question  was 
asked,  and  answer  favorable  to  defendant  made 
and  not  stridten  out. 

6.  CaiHiNAL  Law  <^1170H(5)  — £>videncb 
lUPBACHINO  WiTNBBB— HaEULESB  EsBOB. 
In  a  prosecution  for  homicide,  cross-exam- 
ination to  show  that  an  impeaching  witness  who 
testified  to  contradictory  statements  of  state's 
witness  had  a  husband  then  in  jail  awaiting 
trial  fw  homicide^  if  inoMopetent,  held  not  re- 
versible error. 

Appeal  from  Sup^lor  Oour^  Eera  Counr 
ty ;  J.  W.  Mahon,  Judge. 

Emlle  Blchaud  was  convicted  of  man- 
8lau^t«r,  and  appeals.  Affirmed. 

B.  J.  Emmons  and  Rowok  Irwin,  both  of 
Bakersfield,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  Joseph  U  Lewln- 
sohn.  Deputy  Atty.  Uen.,  and  Jerry  H. 
Powell,  of  Los  Angeles,  for  the  Peo^ft 

JAMEiS,  J.  Appeal  from  a  Judgment  of  Im- 
prisonment after  conviction  of  the  crime  of 
manslaughter. 

11]  DefeuduDt  was  charged  by  the  Inform 
inatioQ  of  the  district  attorney  with  the 
crime  of  murder,  alleged  to  have  been  com- 
mitted on  or  about  the  29tb  day  of  April, 
1917,  In  the  dty  of  Bakersfield.  The  jury 
determined  by  Its  verdict  that  the  defend- 
ant was  guilty  of  the  lesser  crime  of  man- 
slaughter. The  points  made  by  appellant 
are  that  error  was  committed  by  the  trial 
judge  in  sustaining  objectlonB  of  the  prose- 
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cutlon  to  certain  tefltlmony  offered  by  tbo 
defeodanl;  and  In  admitting  otlier  testimony 
oTer  tlw  objection  of  the  defendant  No 
point  is  made  as  to  the  safDdency  of  tbe 
eridenoe  to  sustain  the  rordlct,  and  indeed 
any  snch  contention  would  be  without  tbe 
least  ralidlty.  Under  tbe  teatbnony  heard 
at  tbe  trial  the  Jury  would  have  been  fully 
Jnstified  In  finding  tbe  defoidant  gollty  of 
murder  In  tbe  first  degree. 

Tbe  person  killed  was  Anna  Gerardat,  who 
at  the  time  of  her  death  was  about  28  years 
of  agew  She  was  onployed  u  a  waitress  in 
a  restanrant  In  tbe  dtj  of  Bak^sfleld.  De- 
fendant was  well  acquainted  with  her;  in 
tect,  the  reasonable  Inference  to  be  drawn 
from  (be  testimony  is  that  the  relations  be- 
tween the  defendant  and  tbe  woman  bad, 
prior  to  the  day  of  tbe  shooting,  been  of  a 
Tery  intimate  nature^  A  man  named  Garter 
was  also  a  friend  of  the  woman.  Admitted- 
ly the  feeling  betwem  Carter  and  the  d»> 
fendant  was  not  friendly.  The  diootlng  oc- 
Gorred  on  Sunday  morning.  On  tbe  evening 
prerlona  both  defendant  and  Carter  bad 
eaten  their  dinner  at  tbls  restaurant  and 
bad  been  served  by  Anna  Gerardat.  Carter 
ate  his  meal  quietly  and  left  tbe  place  con- 
ildOTably  in  advance  of  the  defoidant,  with- 
out any  words  b^g  «r<3uuiged  between  tbe 
twa  One  of  tbe  waitresses  employed  In  the 
place  testified  that  defendant,  near  0  o'doi^ 
of  that  evoiing,  while  to  tbe  restaurant,  was 
seen  to  throw  some  mwey  forcibly  on  tbe 
table  In  front  of  Anna  Gerardat,  and  that 
sbe  <the  witness)  wait  to  blm  and  asked  him 
not  to  create  a  disturbance— "not  to  start 
anytbing  there."  Tbe  defendant  rolled  and 
told  this  witness  that  she  did  not  know  what 
was  behind  It  all;  "that  he  bad  been  put- 
ting up  money  and  bad  been  made  a  boob 
of  long  enongb."  At  about  0  o'clock  Anna 
Gerardat  and  the  defendant  left  tbe  restau- 
rant together.  Evidently  they  went  together 
to  tbe  room  of  Anna  Gerardat  In  a  hotel.  The 
clerk  of  this  hotel  testified  that  shortly  aft- 
er 9  o'clock  be  heard  loud  talking  In  Anna 
Gerardafs  room,  and  heard  a  man's  voice 
say,  "X  am  going  to  settle  this ;  my  God,  I 
am  going  to  settle  this,**  or  wor^s  of  that 
substance  and  effect;  that  he  (the  clerk) 
entered  tbe  room  and  ordered  the  defendant 
to  leave ;  that  the  woman  put  on  her  wraps 
and  tbe  two  went  out  of  the  hotel;  that 
some  time  before  12  o'clock  that  ntght  the 
woman  returned  and  went  to  her  room ;  that 
shortly  afterwards  the  defendant  came  In, 
and  was  about  to  go  to  the  same  room,  when 
he  was  stopped  by  the  clerk;  that  after 
some  talk  between  the  defendant,  the  clerk 
and  the  proprietress  of  the  hotel,  defendant, 
up<Hi  the  tatter's  order,  left  the  place,  and 
was  seen  no  more  that  night  On  the  fol- 
lowing morning  at  about  7  o'clock,  accord- 
ing to  another  witness*  testimony,  defend- 
ant appeared  at  a  bar  and  there  requested 
tbe  return  to  him  of  a  revolver  vhkh  he 


bad  previously  loaned  to  the  witness.  De- 
fendant Inquired  of  the  witness  aa  to  wheth- 
er tbe  revolver  was  loaded,  and,  receiving  m 
native  response,  asked  for  loaded  cartridg- 
es, and  the  witness  gave  him  five  loaded 
shells  which  were  of  the  proper  caliber  and 
of  a  number  to  completely  flU  the  dmmbera 
of  the  revolver.  Not  loi^  after  this  the  de- 
foidant made  his  appearance  at  tbe  restau- 
rant wliere  Anna  Gerardat  was  employed. 
The  woman  bad  already  arrived,  and  there 
was  in  the  place  another  waitresa  named 
Howie,  and  the  proprietor  named  Jan.  De- 
fendant took  his  seat  at  the  table,  facing 
toward  tha  kitchen,  and  shortly  afterwards 
Garter  came  in  and  took  a  seat  three  or 
four  tables  distant  from  defenduat  and  di- 
rectly at  bis  back.  Anna  Gerardat  proceed- 
ed to  wait  upon  the  two  men.  Waitress 
Howie  testifial  that  she  was  in  the  kitchen  ' 
and  tta  proprietor  was  fnrtbOT  toward  tbe 
Toir  of  the  kltcboi  and  Anna  Gerardat  was 
toward  the  front  part  of  tbe  premises,  at 
some  place  not  known  to  the  witness,  when 
several  shots  were  fired;  that  she  (the  wit* 
ness)  immediate  pushed  opoi  the  door  lead- 
ing from  the  kitchen  into  the  rear  of  tbe  - 
dining  room,  and  there  found  Anna  Gerardat 
lying  face  downward  on  tbe  fioor,  and  tbe 
defatdant  standing  five  or  ^  feet  away; 
that  defendant,  upon  observing  tbe  wltoess. 
said  to  her  to  look  out;  "youll  get  yours.** 
This  witness  testified  that  she  retreated  and 
ran  around  to  a  telephone  to  notify  tbe  po- 
lice; that  upon  gcdng  bade  into  the  kitchen, 
she  saw  Carter  in  one  of  ttie  kitchen  rooms, 
evidently  making  his  way  to  the  rear  of  the 
building.  Police  ofiBcers  arrived  upon  the 
scene  very  quickly,  and  the  first  officer  testi- 
fied that  he  informed  tbe  persons  In  the  res> 
tourant  that  no  one  should  leave  until  be 
had  found  ont  who  had  done  the  shooting, 
and  that  dtfendant,  who  was  tb»e  replied: 
"Yon  need  not  look  any  fnrtber ;  I  am  tbe 
one  that  done  it.**  Tbe  second  officer  testi- 
fied that  dmilar  response  was  made  by  the 
defendant  to  blm,  and  that  defendant  said  he 
did  not  know  why  he  had  "done  It**;  that 
defendant  was  heard  by  this  officer  to  make 
the  further  remark:  "I  wish  I  had  got  that 
other  s-  —  b —  -.'*  Hie  revolver  with  which 
the  shooting  was  done  was  pointed  out  by 
the  defendant  at  the  time ;  be  having  placed 
It  in  the  kitchen.  Five  bullets  were  found, 
alt  of  the  caliber  fitting  this  revolver,  one 
in  the  body  of  Anna  Gerardat,  one  on  the 
fioor,  and  the  others  in  different  parts  of 
the  room.  No  one  saw  Cartor  have  a  re- 
volver on  that  morning  at  the  restaurant 
Carta's  dq>ositlon  was  read  in  evldmce,  and 
his  testimony  showed  that  Anna  Gerardat 
was  Just  coming  through  tbe  swinging  door 
from  the  kitchen  when  shots  vfexe  fired,  and 
that  she  fell  immediately;  tbat  the  defend- 
ant came  from  behind  a  piano  that  was 
placed  in  the  center  of  the  room  between  the 
main  front  and  tbe  rear  dining  room,  and 
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that  be  (Carter)  Immedtately  fled,  going 
tbroaSh  the  side  passageway  and  out  of  the 
rear  of  the  building.  The  trial  occurred  in 
FebmaiT.  1818.  At  tbls  trial  the  defendant 
In  his  teatlmoar  dalmed  Carter  had  made 
threats  against  bini,  and  that  on  the  morn- 
ing Id  qaesUm  Garter  was  tbe  aggressor  and 
attacked  him  before  he  (the  defendant)  fired 
any  shots.  Be  disclaimed  any  Intention  to 
kill  Anna  Gerardat  There  was  farther  tes* 
timony,  <m  bdialf  of  the  defense,  given  by 
one  witness,  of  a  letter  Severed  to  this 
wttness  by  Garter  prior  to  the  day  of  ttte 
tragedy,  and  which  Carter  requested  the  wit- 
ness to  mail  to  his  mother  at  a  distant  point 
The  witness  testified  that  be  had  read  the 
lettw  and  had  rrtnmed  it  to  Garter  at  the 
tatter's  request  ttn  day  afterwards.  He  was 
allowed  to  testify  to  the  contoits  of  It,  which, 
as  he  stated  them,  were  generally  to  the 
effect  that  when  the  letter  was  recdved  by 
the  mother  the  writer  would  be  dead,  as  "he 
couldn't  live  without  Anna."  This  witness 
testified  further  that  after  the  shoot Uig  Car- 
ter had  suggested  to  him  that  he  had  better 
forget  **that  he  had  had  that  letter";  further, 
that  on  another  occaiAcat  prior  to  the  sboot- 
big.  Carter  had  told  the  witness  that  he  was 
out  of  luck,  and,  when  asked  what  was  ttie 
matter,  said  '*be  liad  lost  his  girt  and  lost 
his  car."  This  witness  furth«>  stated,  "I 
asked  him  what  was  the  matter,  and  he  said, 

a  French  s  b  had  beat  him  out  of 

than";  alst^  tbat  at  that  prior  time  Carter 
wanted  to  borrow  a  gun,  but  did  not  secure 
one  from  the  witness. 

[2]  Appellant  assigns  as  prejudldsl  error 
the  ruling  of  the  trial  Jndge  In  sustaining  an 
objection  to  testimony  soaght  to  be  elicited 
from  the  district  attorney,  who  was  called 
by  the  defense  as  a  witness.  The  district 
attorn^  was  asked,  referring  to  ttie  time 
when  the  trial  of  Uie  case  was  se^  as  to 
whether  he  bad  Issued  a  sobpcena  for  Harry 
Oartw.  This  was  objected  to  on  behalf  of 
the  prosecutlm,  and  ttka  following  dialogue 
occorred: 

"The  Court:  I  don't  see  what  It  is  for;  I 
cannot  understand  it. 

"Mr.  Irwin  (for  defendant):  I  want  to  show 
tliat  Harry  Osrter  ran  away. 

"Mr.  Oonway  (for  the  prosecution):  Jnst  a 
moment    He  ran  away,  where  to,  the  army? 

"Mr.  Irwin:  I  don't  care  where  be  went.  I 
want  to  show  as  an  Indepeadent  fact  that  Har- 
ry Carter  left  the  conntr  after  be  had  been 
subpoenaed,  withont  notifyins  the  district  at- 
torney where  he  was  going.  I  want  to  show 
flight  on  the  part  of  Harry  Carter.** 

The  court  sustained  the  objection,  and 
struck  out  the  testimony  of  the  district  at- 
torney as  given  np  to  that  point.  We  think 
that  the  ruling  was  without  prejudice.  The 
Attorney  General  has  cited  several  authori- 
ties from  another  jurisdiction  wbldi  bold 
that  evidence  of  flight  of  another  person  is 
not  admissible  on  behalf  of  a  defendant  ac- 
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cased  of  crime.  However,  eren  ttion^  we 
concede  Uiat  it  was  competent  for  the  de- 
fendant to  diow  such  flight  of  Carter,  there 
was  other  evidence  In  the  case  (and,  by  Uw 
way.  it  was  objected  to  by  flie  defense), 
which  showed  ttiat  Garter  was  wortlng  In 
the  vicinity  of  Bakersfleld  up  to  November, 
1917,  wlmi  be  mlisted  In  the  army.  This 
testimony  was  not  contradicted  in  any  way, 
and  It  ^lly  accounted  for  the  whereaboute 
of  C!arter  and  tbB  drcumstanoes  of  his  Imt- 
ing. 

[3,  4]  The  seotmd  error  asdgned  Is  that 
the  court  impnq>erly  curtailed  the  cross-ex- 
amination of  the  witness  Bowie  (the  wait- 
ress who  was  In  Qu  kitchen  at  the  time  ot 
the  shooting.  Aftw  the  witness  bad  given 
her  testimony  in  the  main,  the  substance  of 
which  has  twen  herdnbefcvo  stated,  the  fol- 
lowing occurred:  Qoeetlim  1^  defendant's 
attorney: 

"As  I  unduvtand,  yoa  didn't  see  any  of  the 
shooting,  or  didn't  tee  anytwdy  do  the  shooting? 
A.  No,  but  I  saw  the— 

"Q.  You  didn't  see—  A.  I  saw  one  flash  back 
of  the  electric  piano. 

"Q.  nils  Is  the  flrst  time  you  have  mendwed 
that? 

"Mr.  C<Hiway:  Object  to  that  as  incompetent, 
irrdevant,  and  immaterial;  it  doesn't  appear 
she  was  ever  asked  tlie  question  before. 

"Mr.  Irwin:  She  wasn't  asked  the  quesdxm 
now. 

"Tbe  Court:  Objectidn  sustained. 

"Q.  Did  yoa  ever  make  any  statement  to  tlmt 
effect  when  you  wne  mi  ^e  former  trial  of 
this  caaet  A.       sir ;  you  asked—" 

A  further  objection  was  Intoposed  by  the 
prosecution  and  sustained.  In  the  flrst 
place,  the  defense  did  not  lay  tbe  proper 
foundation  for  the  question  by  calling  the 
witness'  t>artlcular  attention  to  any  former 
testimony  given  by  ber;  and,  in  the  second 
place,  the  answer  of  tbe  witness,  which  was 
favorable  to  the  defendant,  was  made  and 
not  stricken  out 

[SI  A  Mrs.  Mathews  was  called  as  a  wit- 
ness for  the  defense  and  gave  testimony  con- 
cerning alleged  conversations  had  with  the 
waitress  Howie  subsequent  to  the  day  of  tbe 
shooting.  Tbe  testimony  of  this  witness  was 
to  the  effect  that  waitress  Howie  eta  ted  to 
her  that  she  had  not  seen  any  of  the  shoot- 
ing, as  she  was  In  the  rear  part  of  the 
kitchen  at  the  time.  Tar  the  purpose  of 
showing  the  Interest  and  bias  of  tbls  wit- 
ness, the  district  attorney  was  allowed  to 
show  on  cross-examination  that  the  witness* 
bnsband  was  then  in  Jail  and  t>elng  pros- 
ecuted by  the  district  attorney  on  a  eliarge 
of  murder ;  that  the  witness  was  In  constant 
touch  with  her  husband.  While  it  may  be 
the  subject  of  question  as  to  whether  this 
testimony  was  competent,  yet  It  was  not  such 
as  to  impute  disgrace  to  the  witness  per- 
sonally, and  therefore  did  not  fall  within 
those  cases  where  Judgments  have  been  re- 
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versed  because  of  Incompetent  (luestlona  ask- 
ed a  witness  which  wonid  hare  a  direct 
tendency  to  degrade.  It  cannot  be  said  that 
it  la  probable  that  the  Jury  rejected  the  tes- 
timony of  the  witness  Mrs.  Siathews  upon 
the  groand  that  she  had  a  hnsband  who  was 
In  Jail  untried  on  a  criminal  charge  at  the 
time  of  the  giving  of  the  testimony.  In  oth- 
er words,  the  prejudicial  effect  of  the  ruling 
Of  the  court  does  not  appear. 

We  have  now  answered  all  of  the  conten- 
tions urged  by  the  appellant  as  ground  for 
reversaL  We  are  satisfied  that  appellant 
has  had  a  fair  trial,  and,  moreover,  was 
dealt  with  most  leniently  by  the  Jury. 

The  judgment  Is  affirmed. 

We  concur:  GONBBT,  P.  J.;  SHAW,  J. 


(W  Cal.  App.  22) 

PEOPLE  T.  OAKD.    (Cr.  817.) 

(Diatriet  Oonrt  of  Appeal,  First  IMstrlet,  Di- 
vision 1.  California.  B>bw  19;  l»ia  Be- 
bearing  Denied  March  21,  1919;  Denied  hr 
Supreme  Court  April  18,  1919.) 

1.  HOHICIDS  «=s>228(l)  —  BVIDENCB  —  SUTFI- 

onncT— CoBPtja  Deucti. 
In  a  prosecution  for  murder,  evidence  held 
aofficient  to  eetablisb  the  corpus  delicti  by 
Aowing  that  the  death  of  the  victim  was  due 
to  a  crlndnal  abortion  not  necessary  to  pre- 
anve  the  victim's  life. 

3l  Howoidb  «=3234(1)  —  Defendant's  Con- 

NKCnOR  WITH  THE  CBIICE— EVIDENCE— SUr- 
FIOZBNOT. 

In  a  prosecution  for  murder  in  wtdch  death 
was  caused  by  a  criminal  abortion,  evidence  held 
■nfficient  to  justify  the  finding  of  the  jury  hold- 
tug  defendant  responsible  for  decedent's  death. 

8.  Cbimxnai.  Law  «=>S11(1)  —  Aooouflice 
Tbstihoht  — Cobbobobatxon— SurnciENCT. 
In  a  prosecution  of  a  phyudan  for  murder, 
where  the  victim's  deatb  resulted  from  a  crim- 
inal abortion,  evidence  of  an  accomplice  held 
sufficiently  corroborated  by  other  testimony. 

4.  CBnoNAL  Law  9»1187C8)— Appeal— Ao- 

COKPXJtCBS—  OOBBOBOKATION— iHSTBUOnOHB 
— EnOPFBL  TO  AlXKOB  EteBOB. 

Where  defendant  in  a  criminal  prosecution 
aubmitted  InatructionB  that  a  certain  witness 
was  an  accomplice,  which  were  refused  because 
covered  by  other  Instructions,  the  defeadaut  is 
in  no  better  position  to  complain  that  the  court 
instructed  that  such  witness  was  an  accom- 
plice than  he  would  have  been  had  Us  Instrue- 
tions  been  granted. 

6.  Ceucinal  Law  «»44S(12),  1170(4)— Wit- 
NE88K8  $=»248(2)  —  EJvidence— Deceased's 

POBMEB  ATXBHFT  at  ABOBnON  —  CONCLU- 

etoN. 

In  a  prosecution  for  murder  in  which  death 
resulted  from  a  criminal  abortion,  the  answer 
ot  a  pl)^ician  to  question  whether  examination 


disclosed  a  previous  attempt  to  commit  abortion, 
that  deceased  admitted  a  previous  attempt  was 
properly  excluded,  being  a  concluidon  and  not 
responsive  to  the  question,  and  no  prejudice 
arose  whwe  witness  aubeeqaeatly  stated  ttie- 
suit  <it  his  phydcal  waminatioB. 

Appeal  from  Snoetim  Oonrt;  City  ai^ 
County  of  San  I'Tandsco;  Gwrge  H.  Caba- 

nise.  Judge. 

William  s.  Card  was  convicted  of  mutdra* 
in  the  second  degree^  and  be  e^peala.  Judg- 
ment affirmed. 

Nathan  C.  Coghlan,  B.  P.  HetuAiaU,  and 
Samuel  M.  Shortridg^  all  a£  San  Frandaco^ 
tor  appellant. 

U.  8.  Webb,  Atty.  Om^  and  JtAn  H.  Bloiv 
dan,  Depu<7  Atty.  Geo.  (Lonla  H.  Ward,  of 
San  Frandaotv  of  counatil},  for  the  FwpIaL 

RICHARDS,  J.  This  la  an  a^Mal  from  a 
Judgment  upon  conviction  of  the  defendant  ot 
the  crime  ot  murder  In  the  second  dq^ee, 
claimed  to  have  been  committed  by  the  de- 
fendant  In  the  performance  ct  an  abortion 
upon  the  persoo  of  one  Mabel  Solomonson, 
who  died  shortly  thereafter. 

The  main  facta  of  the  case  vhlA  It  is  the 
<dalm  of  the  prosecutltm  were  sufficiently  es- 
tablished by  the  evldcmoe  to  Justify  the  de- 
fendant's CMivictton,  are  these :  On  May  21, 
1918,  the  deceased  girl,  accompanied  by  a 
female  friend  named  Bdna  Swanson,  came 
from  Turlocb  to  San  Francisco,  roistering 
at  the  Argonaut  Hotel,  where  they  remained 
overnight,  occupying  the  same  bed.  The  fol- 
lowing morning  they  ranoved  to  the  KcQT- 
sbme  Hotel,  where  they  took  a  room.  While 
there  the  decedent  disrobed  In  ^e  presence 
of  her  companion  and  took  a  siwoge  bath. 
She  was  then  apparently  In  good  phydcal 
condition  and  had  no  menstrual  flow.  At 
about  half  past  11  In  the  mmning  of  Oiat  day 
the  two  girls  went  to  the  Westbank  Building 
In  this  dtj,  where  the  defmdant,  who  is  u 
physician,  had  hla  offices.  They  entered  bl» 
rec^tton  roton,  and  were  there  met  by  an 
assistant  of  the  defmdant  named  Mrs.  Hunt, 
who,  being  Informed  whldi  of  them  was  the 
patient,  directed  Miss  Scriomonsm  to  go  to 
another  room  down  the  corridor,  said  to  be 
the  defendants  private  office.  In  a  few  mo- 
ments the  deceased  returned  and  asked  her 
friend  for  $20,  upon  receiving  which  she 
went  back  in  the  direction  whence  she  bad 
come.  This  was  shwtiy  before  12  o'dock. 
At  1  o'dwA  Mabel  8ol<Hnonaon  was  assisted 
Into  the  rec^tlm  room  from  an  adjoining 
room  by  a  nurse  named  Mrs.  Morgan,  who 
was  also  one  of  the  defendant's  assistants  on 
that  day.  and  was  delivered  into  the  care  of 
Miss  Swanson.  with  the  Instmctlai  to  take 
her  to  her  home  or  room  and  give  her  a 
dose  of  salts,  whidi  Instraddon  the  defoid- 
ant  had  just  directed  h«  to  give.   At  this 
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time  the  Solonumson  girl  was  greatly  dla- 
treaaed,  was  weak  and  pale,  moved  with 
great  difficulty,  and  had  to  be  assisted  to  her 
room  in  the  hotel,  which  was  about  half  a 
blodc  away.  Upon  reaching  her  room  she 
was  so  weak  that  her  companion  h^ped  her 
Into  bed.  She  was  then  discovered  to  be 
bleeding  iHwfasely;  a  towel,  identified  as  be- 
ing of  the  aame  kind  used  in  the  defendant's 
office,  was  found  upon  her  person.  Her  con- 
dlflon  being  alarming  another  physician  was 
called  In,  who  recommended  that  the  girl  be 
taken  to  the  Emergency  Ho^ltal.  Before 
the  ambulance  arrived  the  girl  died,  and  the 
autcvsy  surgeon  found  that  she  had  bled  to 
death  as  a  result  of  an  operation  for  abortion 
which  had  very  recently  been  performed  up- 
on hw.  The  defendant's  arrest  and  trial  for 
murder  followed,  and  resulted  in  his  convic- 
tion of  murder  In  tSie  second  degree. 

[1]  The  appellant  makes  several  points, 
upm  eadi  of  which  he  r^Ues  for  a  reversaL 
His  first  contention  Is  that  the  corpus  ddlcti 
was  not  proved.  This  contention  is  without 
merit  The  autopsy  surgeoa  who  conducted 
the  autopsy  on  the  day  of  her  death  testi- 
fied that  except  for  her  pregnancy  and  the 
abwttonshewasin  the  normal  healthy  physi- 
cal oondittfm  for  a  young  woman  of  her 
years,  and  that  she  bad  died  as  the  result  of 
the  operation  performed  only  a  few  hours 
Iwfore  her  decease.  Miss  Swonson,  her  com- 
panion durlDg  every  hour  of  the  time  she 
was  In  San  Francisco,  except  the  hour  or  so 
wheu  she  was  in  the  private  office  of  the  de- 
fendant, testified  that  the  deceased  was  in 
good  health  and  was  not  Sowing  up  to  the 
time  she  entered  the  defendant's  offices,  and 
that  she  emerged  therefrom  weak  and  dis- 
tressed and  hardly  able  to  walk,  and  that  on 
reaching  her  room  a  short  distance  away  her 
bandages  and  clothing  were  saturated  with 
blood.  We  think  this  evidence  abundantly 
sufficient  to  establish  that  the  death  of  this 
glri  was  due  to  an  operation  performed  upon 
Iwr  wbldb  waa  criminal  in  its  character  as 
not  necessary  to  preserve  her  life. 

[2]  The  next  omtention  of  the  appellant  Is 
that  there  was  not  sufficient  evidence  connect- 
ing the  defendant  with  the  commission  of  the 
crime.  It  is  true  that  the  deceased  went 
from  the  offices  of  the  defendant  to  an  all 
too  speedy  death  to  permit  her  statement  as 
to  what  had  occurred  while  she  was  In  the  de- 
foidant's  offices  to  be  given  In  the  form  of  a 
dying  dedaratton,  but'we  think  that  there  Is 
sufficient  evidence  otherwise  to  point  unerr- 
ingly to  the  defendant  as  the  person  perform- 
ing the  (^ration  which  produced  her  death. 
The  evidence  slwws  that  the  defendant  main- 
tained offices  as  a  physician  and  surgeon  In 
the  Westbauk  Building  with  several  connect- 
ing rooms,  one  of  which  was  his  private  of- 
fice^ and  another  was  his  reception  room  to 
vhlcb  those  seeking  his  services  were  In  the 
first  instance  admitted;  tliat  betweoi  these 


two  rooms  was  a  system  of  bells  so  arranged 
that  a  button  touched  in  the  recepticm  rotm 
conveyed  the  Infonnatlon  to  the  occupant  of 
the  private  office  that  a  patient  was  In  wait- 
ing, and  the  toodilng  of  a  button  In  the  pri- 
vate office  by  Its  occupant  informed  the  as- 
sistant in  the  rec^tirai  room  that  the  pa* 
tl«it  should  be  sent  to  the  private  office^ 
The  evidence  shows  that  these  responding 
bells  were  rung  shortly  after  the  deceased 
and  her  companion  were  admitted  to  the  de- 
fendant's reception  room.  The  evidence  fur^ 
ther  showed  that  no  other  physician  tlun  the 
d^endant  occupied  Ills  private  office.  Tb» 
evidmoe  proceeds  to  show  that  wb&L  the  de> 
foidant's  assistant  was  thus  advised  tliat  the 
defendant  was  in  his  private  office  and  ready 
for  the  patio^  the  deceased  was  directed  to 
his  door;  that  she  returned  in  a  few  mo- 
ments to  the  recqition  room  to  get  a  sum  <tf 
money,  upon  receiving  whidi  she  wait  beck 
into  the  defendanrs  private  office;  that  die 
remained  away  from  the  reception  room, 
where  her  friend  remained  in  waiting,  for 
the  space  of  about  an  hour,  when  she  was 
hdped  Into  the  reception  room  by  one  of  fbe 
defoidant's  asslstents,  ai^  there  given  over 
!  to  her  friend  with  ttie  instruction  that  the 
patient  was  to  be  token  to  her  home  or  room 
and  given  a  dose  of  salts.  She  was  then  in 
a  condition  Indicating  to  the  point  of  certain- 
ty that  durtog  the  hour  spent  in  the  defend- 
ant's private  office  something  had  been  done 
to  her  which  had  destroyed  her  immediately 
preceding  state  of  normal  health,  and  left 
her  weak,  distressed,  hardly  able  to  walk, 
and  bleeding  to  an  extent  which  within  a 
short  while  sapped  her  life;  up<Mi  reaching' 
her  room,  less  than  a  block  away,  she  had  to 
be  put  to  bed,  and  there  was  then  found  up- 
on her  a  towel  identical  with  those  in  use  In 
the  defendant's  office;  she  died  within  a  very 
few  hours,  and,  as  we  have  seen,  her  death 
was  due  to  an  abortion  performed  that  day. 
When  the  defendant  was  Interviewed  by  a 
detective  officer,  shortly  after  the  girl's 
death,  his  demeanor,  words,  and  actions  were 
very  far  from  those  of  an  innocent  man.  We 
think  this  evidence  was  sufficient  to  Justify 
the  finding  of  the  Jury  holding  the  defendant 
responsible  for  the  decedent's  death  by 
means  of  a  criminal  abortion. 

[1]  The  appellfint's  next  contention  Is  that 
the  witness  Edna  Swanson  was  an  accom- 
plice of  the  defendant  in  procuring  the  opera- 
tion to  be  performed  upon  her  friend,  and  that 
her  testimony  was  not  sufficiently  corroborat- 
ed to  have  Justified  Its  acceptance  by  the  Jury 
as  the  basis  of  Its  verdict  The  question 
whether  the  witness  was  or  was  not  an  ac- 
complice within  the  purview  of  the  law  re- 
lating to  this  class  of  cases  was  removed 
from  cooperation  by  the  court's  Ins  trac- 
tion that  she  was  such  accomplice;  but,  con- 
ceding this,  we  are  satisfied  that  her  evi- 
dence was  sufficiently  corroborated  as  to  aU 
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d  Its  enentlal  parts.  Her  story  aa  to  wbat 
oocurred  vdthln  lier  knowledge  and  obserra- 
tbn  while  In  the  office  of  the  defradant  Is 
•Imported  by  the  testtmony,  reluctantly 
drawn  from  tiian,  of  the  two  witnesses  who 
were  acting  as  the  defendant's  assistants  on 
that  fatal  day.  It  is  shown  sufficiently  by 
their  halting  and  hesitadng  admissions  that 
the  defOidant  was  in  his  i^Oce  at  the  time, 
fixed  by  the  witness  Swanscm,  of  the  pres- 
ence oC  herself  And  comipanlon  there;  the 
system  of  bells  as  testified  to  by  one  of  than 
agrees  with  the  statement  of  the  alleged  ac- 
complice as  to  the  sounding  and  significance 
of  the  bells,  while  her  eridence  as  to  the-  re- 
turn of  the  deceased  to  her  with  the  sta^ 
moit  that  she  was  to  be  taken  home*  and  glren 
a  dose  at  salts  ts  supported  hj  the  admlsaira 
of  the  witness  Mrs.  Morgan  that  such  an  in- 
otnictlou  was  received  by  her  frcnn  the  de- 
foidant  and  was  conr^ed  at  that  time.  The 
witness  Swanson's  tesUmony  as  to  the  physi- 
cal condition  of  the  deceased  immediately 
before  and  Immediate  after  the  visit  to  the 
defoidantfs  office  Is  supported  by  the  evi- 
dence of  the  autopsy  surKe<m  as  to  Ae  nor- 
mality of  the  deceased's  woman's  physical 
condition  outside  of  her  state  of  pr^;nancy. 
We  think  the  foregoing  constttutes  sufficient 
corroboration  of  this  witness,  assuming  her  to 
be,  as  the  court  instructed  the  Jury,  an  ac- 
complice. 

[4]  With  respect  to  the  next  contention  of 
the  appellant,  to  the  effect  that  the  trial 
court  committed  reversible  error  In  ^ving 
an  instruction  as  to  a  matter  of  fact,  by  its 
Instruction  that  the  witness  Swanson  was  an 
aocompUce,  little  need  be  said.  The  record 
before  us  discloses  that  thronghout  the  trial 
and  upon  this  appeal  it  has  been  the  defend- 
ant's consistent  position  that  the  witness 
Swanson  was  an  accomplice  whose  testimo- 
ny required  corroboration.  In  harmony  with 
this  position  the  d^endant  requested  a  set 
of  Instructions  upon  the  subject  of  accomplic- 
es and  their  corroboration  which  could  only 
have  had  reference  to  the  witness  Swanson. 
These  requested  Instructions  were  not  given 
by  the  court  for  the  reason  that  the  subject 
was  covered  by  Its  own  Instruction  upon  the 
subject  to  which  the  appellant  now  urges 
this  objection.  He  cannot  therefore  be  In  a 
better  position  than  he  would  have  been  had 
his  own  requested  Instruction  been  given,  in 
whidi  event  be  could  not  here  be  heard  to 
urge  his  present  objection. 

As  to  the  other  Instructions  which  the  ap- 
pellant requested,  and  which  for  the  same 
reason  were  not  given,  no  special  emphasis 
is  laid  upon  them  upon  this  appeal;  but  we 
are  satisfied  from  a  careful  reading  of  the 
entire  body  of  the  court's  instructions  that 
the  Jury  were  fairly,  fully,  and  correctly  In'- 
structed  as  to  the  law  of  the  case. 

[1]  The  final  ccmtaitlcm  of  the  appellant 
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Is  that  the  trial  court  cunmltted  prejudicial 
error  In  striking  out  the  testimony  of  one 
Dr.  Sarkaslan,  ^o  undertook  to  give  evi- 
dence as, to  statements  whldi  the  deceased 
girl  had  made  to  him  sixne  we^  prior  to 
her  death  while  she  was  In  Denver,  Colo., 
and  while  he  was  treating  her  for  anwnla. 
The  answer  of  this  witness  whldi  was  strick- 
en ont  was  given  In  reply  to  the  following 
question  asked  by  counsel  for  the  d^todant*. 
"Q.  Did  you  discover  from  your  examination 
of  ber  whether  or  not  there  had  been  an  at> 
^npt  made  prevlouBly  to  bring  about  an 
abortltml"  to  which  the  witness  r^Ied: 
"A.  WeU.  she  admitted  that  herself."  The 
court  properly  ordered  that  answer  strkdc- 
en  ont  It  was  not  responsive  to  the  goes- 
tton.  It  was  mer^  the  conclosion  of  ttie 
witness  as  to  the  ^ect  of  whatever  stete- 
ment  the  ^ceased  had  made  to  him,  and  did 
not  purport  to  be  mdi  stetement  More- 
over, the  defendant  was  not  prejudiced  by 
the  ruling  of  the  court  in  this  regard,  since 
the  record  shows  that  the  witness  proceeded 
to  answOT  the  questiott  correctly  and  futly  by 
stating  that  as  a  result  o£  his  physical  ex- 
amination of  the  deceased  while  bis  pattoit 
upon  this  oocaslott,  be  tonnd  that  an  abor- 
tion had  previously  been  attempted,  appai^ 
ently  by  herself.  We  therefore  find  no  r^ 
versible  error  in  the  record  before  us. 
Judgment  afilrmed. 

We  concur  1  WASTB,  P.  3.;  KBBRI- 
OAN,  J. 


(39  Gal.  App.  T«) 
WALBERQ  V.  UNDERWOOD  et  aL 
(Gtv.  2869.) 

CDlMrict  Gonrt  of  Appeal,  Second  District,  DI- 
vialoD  2,  California.   TOt.  Ifi^  ISlft.) 

1.  iRJtmcnoN  «»16d— Notice  to  Opposnn 
Pabtt— Waivkb. 

In  proceeding  to  obtain  injunction  pendente 
lite  staying  execution  of  judgment  in  favor  of 
defendant,  hetd  that  appearance  made  by  defend- 
ant's attorney  was  such  as  to  constitute  a  waiv- 
er of  the  notice  to'  the  opposite  party  required 
by  Oode  Civ.  Proe.  i  527. 

2.  Appbai,  and  Ebbob  <S=» 843(2) — Rsvnw— 
Questions  Pbesbntbd. 

The  notice  required  to  be  given  the  opposite 
party  by  Code  Civ.  Proc.  {  627,  in  proraeding 
for. injunction  pendente  lite,  having  been  waived, 
as  it  may  be,  in  view  of  Oiv.  Code,  |  3513,  it 
is  unnecessary  for  the  court  on  appeal  to  deter> 
mine  what  power  the  lower  court  possesHed 
under  Code  Civ.  Proc.  S  532,  to  dissolve  or 
modify  without  a  hearing  on  the  merito  an  iS' 
junction  granted  without  notice 

3.  Attobitbt  and  Gejbht  ^70— AuTEOBirr 
TO  Affxab— Pbkbuiiftion. 

It  will  be  preeniaed,  in  the  absence  of  a 
showing  te  the  contrary,  that  an  attorney  who 
appeared  for  defendant  was  authorized  to  do  ao. 
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4,  Tkiai.  «=»106{1>— Quxstzons  or  IirADua- 
BIBUJTT— Waitzb. 
Parties  who  permit  a  fact  to  be  prored  b7 
incompetent  evidence  without  objtettni  waire 
all  qoeation  of  Inadmissibility. 

&  InjUKonOH  NoTXOB  to  Opposm 

Pabtt— Waitib. 
An  injanctioii  granted  on  waiver  of  notice 
is  the  same  as  one  granted  with  notice  duly 
served,  and  Code  Civ.  Proc.  {  632,  as  to  mo- 
tion to  vacate  or  modify  injonetion  granted 
without  notica,  doaa  not  apply. 

AppeAl  from  Sopetlor  Court,  Kem  Oountj ; 
M.  T.  Farmer,  Judge. 

Action  by  Garl  A.  Walberg,  etc,  against 
Charles  D.  Underwood  and  others.  From  an 
order  dlssolviog  a  temporary  Injunction, 
plaintiff  appeals.  ftewenoiL 

Charles  J.  Kelly,  of  L«  Ang^es^  for  ap- 
pellant. 

Stahl  &  Saylea,  of  Los  Anseles,  and  'Bojce 
B.  Fitzgerald.  Eaye  ft  Slenum,  and  Brwln  W. 
OweUf  all  of  Baksrafleld,  for  tevondent 

8IX>ANli,  J.  Appeal  from  an  ordw  dtaaolT- 
Ing  a  temporary  injunction.  The  plaintiff, 
it  is  dalmed,  without  giving  notice  as  required 
by  section  C27,  Code  of  Civil  Procedure^  ob- 
tained an  Injunction  pendente  lite  staying  the 
execution  of  a  Judgment  in  fovor  of  defend- 
ant The  injunctlwi  was  granted  by  the 
Judge  In  chunb»a.  The  record  discloses  ttiat 
the  defendant  Undwwood  was  represoited  by 
attomegr  at  the  hearing  of  the  appIlcatlcHi. 
The  order  appealed  from,  dissolving  this  In- 
junction, was  granted  without  a  bearing  on 
the  merits,  on  the  alleged  ground  that  the 
original  order  granting  the  Injunction  was 
made  without  notice. 

[1,2)  Two  points  of  law  are  Involved  In 
this  appeal:  First  Was  the  appearance 
ma'de  by  defendant's  attorney  sndi  aa  to  con- 
stitute a  waiver  of  the  statutory  notice? 
Second:  Had  the  court  Jurisdiction  to  dis- 
solve the  temporary  Injunction  without  a 
hearing  on  the  merits?  It,  appears  frcHU  the 
bill  of  exceptions  that  Hr.  Kelly,  attorney 
for  plaintiff  and  appellant  here,  appeared  In 
court  before  Hon.  Howard  A.  Peairs,  one  of 
the  Judges  of  the  superior  court  for  the  coun- 
ty of  Kem,  where  the  matter  was  pending, 
and  asked  for  this  temporary  injunction. 
Mr.  Fitzgerald,  an  attorney,  and  who  after- 
wards appears  as  attorney  of  record  for  the 
defendant  and  respondent  was  in  court  at 
the  time,  and  stated  that  he  desired  to  be 
heard  In  opposition  to  the  application.  The 
hearing  was  thereupon  postponed  to  a  later 
hour,  at  which  time  plaintiff's  attorn^  and 
Mr.  Fitzgerald,  who  was  presait  on  behalf 
of  the  defendant  and  respondent  Underwood, 
appeared  in  chambers  before  Judge  Pealra. 
Mr.  Brown,  another  defendant  in  the  action 


In  whl<ii  the  injanctlon  was  sought  was  also 
preset  in  person.  The  application  for  an 
injunction  was  presented  cm  the  verified  com- 
plaint in  the  action,  and,  after  discussion,  and 
objection  to  granting  the  writ  on  the  part  of 
Mr.  Fitzgerald,  the  exact  nature  of  whldi  Is 
somewhat  In  dl^te^  ttie  temporary  Injunc- 
tion was  granted,  and  contains  tSie  following 
recital: 

"On  reading  the  said  complaint  in  said  action, 
duly  veriSed  by  the  oath  of  Carl  A.  Walberg 
and  It  satisfactorily  appearing  to  me  therefrom 
that  It  is  a  proper  case  for  an  injunction,  and 
that  sufficient  gronnds  exist  therefor,  and  the 
necesaai?  undertaking  having  been  given ;  It  is 
therefore  ordered,"  etc. 

Ibe  record  pertaining  to  the  Issuance  of 
the  injunction  ccmtalns  no  recital  of  nottoe  <Mt 
the  hearing,  or  of  sMMarance  by  the  de- 
fendant It  is  also  cdnceded  that  no  previous 
notice  of  the  proposed  application  for  this 
injunctloo  bad  beoi  served  on  the  t^^wstte 
parties,  and  ttuit  Mr.  Fitzgerald  was  resent 
by  virtue  of  informatlott  that  tbo  matter  was 
to  be  presmted,  whldb  he  had  leoeived  in- 
directly from  some  outdde  sonrcei  The  ap> 
plication  to  diseolre  this  tonporary  order  was 
heard  in  court  aftec  due  notice,  and  on  alB- 
davlta,  and  tiie  oral  testlmcHiy  of  Judge 
Peairs.  before  Htm.  Sfilton  T.  Farmer,  anoth- 
er Judge  of  the  supOTlor  court  for  Kem 
county. 

Judge  Peairs  teatifled,  in  anbatano^  as 

follows: 

**At  the  time  BCr.  Kelly  made  the  aiq;tlieation 
to  me  for  a  restraining  order  herein*  Mr.  Fitz- 
gerald, who  is  an  attorney,  and  who  la  here  in 
court  also  appeared,  and  stated  that  be  desimi 
to  be  heard  in  opposition  to  the  application  on 
the  part  of  Mr.  Kelly;  and  I  arranged  to  h<«r 
the  matter  at  a  later  hour,  and  told  Mr.  Fltt- 
gerald  he  would  be  heard  at  that  time  if  he  ao 
desired.  At  a  later  hour  on  the  same  day,  Mr. 
Kelly  and  Mr.  Fitzgerald  appeared  before  mc 
on  llie  application  for  the  order.  The  defend- 
ant Brown  appeared  also  in  person.  I  asked 
Mr.  ntigerald  for  wlunn  be  appeared,  and  he 
stated  that  he  appeared  In  iMball  of  tke  defend- 
ant Underwood.  Mr.  Fitzgerald  argued  In  op- 
position to  the  granting  of  any  order,  vud  refer- 
red to  certain  allegations  In  the  comi^int.  No 
request  was  made  by  Mr.  Fitzger^d-  or  any 
one  else,  for  further  time  upon  said  hearing, 
and  no  objection  was  made  by  him  to  having  the 
matter  hMrd  at  that  time;  nor  was  any  excep- 
tion taken  thereto.  After  the  order  was  granted, 
Mr.  Fitzgerald  stated  that  his  dient  could  not 
be  protected  unless  a  large  bold  was  given,  and 
was  beard  by  me  upon  the  qoMtion  of  the 
amount  It  was  upon  the  appearance  of  the 
defendant  Underwood,  the  adverse  party  to  tin 
applieatim,  that  the  order  was  granted.** 

This  statemoit  of  the  facts  Is  fully  cor- 
roborated by  the  affidavit  of  Charles  J.  Kelly, 
plaintifTs  attorney,  used  on  the  hearing. 

Mr.  Fitzgerald  testified  In  rd)uttal  in  effect 
as  follows: 
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"I  wu  ptesent  at  the  time  tbe  ordor  was 
grtnted.  to  see  that  a  proper  andertaking  was 
fixed.  I  did  not  intend  to  waive  notice  of  the 
application,  or  waive  notice  at  all;  mj  only  ob- 
iect  was  to  see  tbat  an  undertaking  in  a  prop- 
er amount  was  fixed  by  tbe  court.  I  do  not 
remember  tliat  I  told  the  court  that  I  appeared 
for  the  defoidant  Underwood.  I  did  tell  the 
court  that  I  had  represented  Mr.  Underwood  in 
the  action  to  foredose  the  mechanic's  lien.  I 
4id  not  read  any  affidavits  to  oppose  the  applica- 
tion for  the  order.  I  had  not  prepared  anything 
to  oppose  the  application.  I  did  not  tell  Judge 
Peaira  tbat  I  appeared  for  the  defradant  Un- 
derwood. Brown  did  some  talking,  and  said  be 
would  be  injured  if  tbe  execution  sale  was  stop- 
ped. I  did  not  appear  for  tbe  purpose  of  con- 
testing the  application.  I  had  no  affidavits. 
I  would  say  tbat  I  told  Judge  Peairs  I  appear- 
ed imly  to  have  the  undertaking  fixed.  Tbat 
waa  my  intenticm.  I  did  not  make  any  applica- 
tion to  Judge  Peaira  for  a  continuance.  I  did 
not  request  that  the  bearing  be  delayed.  1 
made  no  objection  to  the  matter  being  heard  at 
tfaattfanft" 

[S]  There  Is  no  room  for  questloD,  under 
this  showing  of  facts,  that  Mr.  Fitzgerald 
app^red  on  the  occasion  of  the  application 
for  a  temporary  injunction,  and  requested  an 
(ffportonlty  to  be  heard  thereon ;  tbat  at  the 
ftdjonrned  hearing  before  tbe  judge  in  diam- 
Aera  be  was  preset,  representing  the  ae- 
fendant  Underwood  In  the  matter,  and  that 
tbe  appUcatloa  for  a  temporary  Injunction 
waa  tbere  pieaented  on  tbe  allegations  of  tbe 
Terifled  oonplalnt;  and  that  he  took  some 
part  In  flie  dlacussloD,  and  that  he  did  not 
object  to  the  bearing,  or  to  want  of  notice, 
and  made  no  request  for  further  continnance. 
He  does  qnalifledly  deny  tbat  he  said  he  was 
aH)earing  for  tbe  defendant  Underwood,  but 
does  not  doiy  tbat  he  did  appear  for  blm,  or 
tbat  he  was  autlwrlzed  so  to  do ;  and.  In  the 
ajbsoice  of  any  idiowlng  to  the  contrary,  bis 
aathorlty  la;  In  any  event,  prenuned.  Hayes 
7.  Shattnck,  21  ObL  Bl;  Fadflc  ^t.  Oo.  v. 
TlzelSf^b.  141  OaL  4,  74  Fac.  852.  It  may  be 
conceded  Uiat  tbe  requirement  for  notice  un- 
der section  S27,  Code  of  OItU  Procedure,  is 
mandatoiy,  but  audi  an  appearance  and 
participation  in  the  bearing  aa  abown  here 
was  a  waiver  of  tbe  statutory  notice,  and 
gRTe  tbe  jn^  in  diambwa  Jurlsdlctton  to  act 
In  the  premises.  Any  one  may  waive  the 
advantage  (d  a  law  Intoided  solely  for  bla 
benefit  GIt.  Code^  {  S518.  Where  the  object 
of  a  notloe  vas  acoompUabed  it  is  Immaterial 
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whether  there  waa  notice  or  not  When  both 
partlea  appear,  no  notice  whatever  is  neces- 
sary  to  be  shown.  McLeran  t.  Shartzer,  S 
GaL  TOt  68  Am.  Dea  84 ;  B^ynolds  T.  Harris* 
14  GaL  687,  76  Am.  Dec.  4S»;  MlUard  t. 
Hathaway,  27  GaL  119;  Shay  Snporlor 
Court,  ff7  CmL  S41;  Acock  t.  Bals^.  90  GaL 
21l!,27Pac.l93;  Uallory  T.  See,  129  Gal.  850. 
61  Pac.  1128.  The  decision  last  dted,  and  a 
line  of  auQiorities  following  it,  lay  down  the 
rale  that  where  written  notloe  la  required 
it  would  seam  to  be  necessary  tbat  if  waiver 
of  notice  is  relied  upon,  such  waiver  should 
be  evidenced  by  some  act  or  acquiescence  of 
tbe  party  in  open  court,  or  in  the  proceedings 
In  the  case,  amearlng  from  the  records,  flies, 
or  minutes. 

[4]  No  point  is  raised  on  this  appeal  as  to 
the  Incompetency  or  inadmissibility  of  tbe 
evidence  on  the  hearing  to  establish  waiver  ot 
notice,  and  tbe  issue  waa  there  ivesraited  on 
evidence  outside  tbe  record,  without  objection 
or  exception.  We  do  not,  therefore,  deem  It 
necessary  to  determine  whether  tb»  rule 
above  cited  la  anillcable  to  tbla  case  or  nob 
Parties  wIm  permit  a  fiact  to  be  proved  by  to- 
competent  evidence,  without  obJectiMi,  waive 
all  4[uesti<m  ot  inadmissibility.  This  ia  true 
even  under  tbe  statute  of  frauds,  and  as  to 
witoeases  Incc»npetait  to  testify.  Nunez  v. 
Morgan,  77  Cal.  427,  19  Pac.  763;  McDonald 
V.  fil  y.  Homestead  Aas'n,  61  CaL  210; 
Stelnburg  v.  Meany,  S3  Gal.  425. 

[t]  It  la  unnecessary  to  determine  what 
power  the  court  possessed,  under  the  provi- 
sions of  section  582  <rf  tbe  Code  of  Civil  Pro> 
cedure,  to  dissolve  or  modify  an  Injunctlott 
granted  without  notice  without  a  hearing  on 
the  merits.  In  this  case  we  have  h^  tbat 
notice  waa  waived.  An  Injunction  granted 
.on  walvw  of  notice  is  the  same  as  granted 
with  jioUce  duly  served.  The  provisions  ot 
section  532  do  not  apply.  The  judge,  under 
the  appearance  of  the  defendant,  having  ac- 
quired jurisdiction  to  make  this  temi>orary 
order  of  injunction,  defendant's  remedy,  U 
be  was  aggrieved  thereby,  was  on  appeal 
from  the  order.  Ots  v.  Superior  Court,  10 
Cal.  App.  168, 101  Pac  431;  United  Railroads 
V.  Superior  Court.  170  CaL  706,  151  Pac.  129, 
Ann.  Gas.  1916B,  109. 

The  order  appealed  frcHU  la  reversed. 

We  concur:  FINIAYSON,  P.  J.;  THOM- 
AS, J. 
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BOSSI  T.  (UIRtl  at  aL    (CIt.  25ST.) 

OMstriet  Court  of  Appeal,  First  District,  Dl- 
TidoD  1,  Califoroia.  Feb.  17,  191d.  Rebear- 
inf  Denied  Blardi  19,  1919;  Denied  by  Ba- 
preme  Court  April  17,  1919.) 

APPKU.  and  BBBOB  «S9l201(l)— PBOCBBDinOS 
AlTBB  REHAAD— RETBBBJX. 
A  decision  of  the  Supreme  Oonrt  that  the 
interlocutory  judgment  for  plaintiff  was  unsup- 
ported by  the  facta,  and  revenriDS  tliat  judg- 
ment without  directions,  does  not  authorize 
judgment  for  defendants,  but  plaintiff  can 
amend  bis  pleading  and  have  another  trial 

Appeal  from  Superior  Ooart,  City  and 
County  of  San  EYandsoo;  Qeo.  A.  Btorteran^ 
Judge. 

Action  by  Ddnmnd  A.  Boart  agaliut  ArOuir 
J.  Cairo  and  others.  Judgment  fbr  defend- 
ants, and  plaintiff  appeals.  Reversed  and  re- 
manded tor  new  trial 

D.  Frledenridi  and  Ambrose  Gherint.  botb 
of  San  Francisco  (O.  E.  McMnrray,  of  Berke- 
1^,  of  counsel),  for  appellant. 

Ambrose  Gherlnl,  of  San  Frandaco^  tor  re- 
spondent Oapucdo. 

Joseph  F.  Bluxome  and  Frank  P.  DeeriDg, 
both  of  San  Ftandsco.  for  other  re^xHidents. 

WASTE,  P.  J.  Appellant  attacks  a  jodg- 
ment  entered  in  the  lower  court  on  motion 
of  the  defendants,  npoa  filing  the  remittitur, 
'  after  decision  by  the  Supreme  Court,  in  a  for- 
mer appeal.  Rossi  t.  Calre  et  at,  174  Cal. 
74.  IW.  Pac.  1161. 

Plaintiff  brou^t  the  action  to  enjoin  the 
defiendants  from  carrying  on  the  business  of 
a  corporation,  and  prayed  for  an  order  di- 
recting them  to  wind  up  its  affairs  and  dla-' 
tribute  its  assets  to  the  stockholders  accord- 
ing to  their  req^ective  interests.  After  Is- 
sue joined,  and  doe  trial  had,  findings  of  Act 
and  coneludons  of  law  were  filed,  and  a  pre- 
liminary and  Interlocatory  judgment  enter- 
ed, declaring  that  the  dbarter  of  the  company 
-was  forfeited ;  that  Its  directors  bad  therd)y 
become  trustees  of  the  corporation  and  its 
stocUuriidraa,  and  goierally  granting  plain- 
tiff llie  relief  -prayed  for. 

Sobseqaently,  two -orders  were  made  and 
filed,  one  directing  the  distribution  of  certain 
assets  of  the  corporation  And  the  other  di- 
recting the  said  tmatees,  rewondents  here^  to 
aeH  the  real  and  persmuU  pn^;)erty  of  the 
corporation.  After  entry  thereof  these  or- 
ders were  appealed  from,  and  were  the  sub- 
ject ol  conslderatioo  in  the  former  dedslon. 
ThB  Supreme  Oonrt  hdd  these  orders  aj^peal- 
able  as  final  Judgments,  and  further  that  up- 
<m  such  appeal  there  ml^t  be  a  review  of 
the  prertons  proceedings,  including  the  suf- 
ficiency of  tbe  findings  to  support  the  Inter- 
locutory judgment  Rossi    Oalr^  supra. 


The  Supreme  Court  b^lns  Its  rerlew  of  ttte 
findings  with  this  sentence: 

"Hie  findings  do  not  show  any  ground  for  the 
luterreDtion  of  a  court  of  equity  to  supervise 
or  direct  the  proceedings  of  tbe  tnuteesL" 

After  an  exhaustive  consideration  ot  tbe 
subject.  Indodlng  a  discussion  of  authorities 

dted.  the  court  says: 

"The  consequence  of  these  conclusions  is  that 
the  interlocutory  judgment  and  all  the  aabee- 
quent  proceedings  and  orders  are  unsapport^ 
by  tbe  facts  and  without  authority.  On  the 
facts  foond  tbe  judgment  should  have  beu  for 
the  defendants." 

After  dispoittng  of  other  questions  dlsciuaed 
in  tbe  brieffe,  the  decision  amdudes: 

The  wdert  appealed  from  are  reversed,  and' 
the  inteilocntory  judgment  and  all  subsequent 

proceedings  vacated** 

Upon  the  going  down  of  the  remittitur,  de- 
fendants, basing  their  motion  on  the  dedsloa 
of  the  Supreme  Court,  and  the  portions  tiiere- 
of  hereinabove  quoted,  moved  the  lower  court 
for  judgmrait  in  favm  of  defendants,  and 
against  sdalntUC.  The  court  granted  this  mch- 
tion,  at  the  same  time  refusing  t^atntiff  pov 
misslcm  to  file  an  amended  and  sup^anestal 
ccnnplaint  The  sole  question  oigaglng  onr^ 
attention  Is  the  correctness  of  the  conrfa  rul- 
ing in  entering  judgment,  based  on  the  higlier 
court's  dedsiim  and  in  not  allowing  plalntiffi 
to  proceed  farther  In  tiie  action. 

Under  the  uniform  authorities  in  this  state 
we  are  ot  the  (pinion  that  the  lower  court 
erred  In  so  d(^g.  Tbe  tSect  of  the  revwsal 
of  the  orders,  and  the  racaUon  of  the  Intu^ 
locutory  judgmrat  and  alt  subsequoit  ino- 
oeedlngs,  was  that  the  cause  was  r^andefl 
to  the  lower  court  for  a  new  trial  of  ail  the 
issues  made  by  the  pleadings.  Davis  v.  La 
Uesnager,  155  Cal.  620,  101  Pac.  910;  Stehi 
V.  Leeman.  161  Cal.  S02.  119  Pac.  663.  In 
reversing  the  case  the  Supr«ue  Orart  might 
have  directed  what  Issues  should  again  be 
tried,  and  what  should  be  deemed  finally  set- 
tled by  the  first  trial.  However,  It  did  not 
do  so,  and  the  Judgment  was  merely  In  geo* 
eral  terma  This  cleariy  left  the  whole  case 
to  be  tried  anew,  as  If  it  had  not  been  tried 
before.  Glassell  v.  Hansai.  149  Cal.  514,  8T 
Pac:  200.  It  was  not  necessary  to  give  er- 
press  directlonB  that  the  cause  be  remanded 
fbr  a  new  trial,  since  the  unqualified  rever- 
sal had  that  effect  Falkner  v.  Hrady,  107 
Cal.  64,  40  Pae  ^,  886,  and  early  cases  there- 
in dted.  Tbe  effect  of  the  reversal  In  the 
case  at  bar,  on  the  foimer  aKwal,  was  to 
leave  the  partiea  where  they  stood  before  the 
Interlocutory  decree  was  made,  the  parties 
baring  the  same  rights  that  they  originally 
had.  Steams  v.  Agulrre,  7  Cal.  448 ;  Fhelan 
T.  San  Frandso(^  9  Cat  16;  Argratl  v.  City 
of  San  Frandsco,  30  Oal.  462. 
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A  case  analogous  to  the  one  at  bar  arose 
In  Stein  v.  Archibald,  151  Cal.  220,  90  Pac 
536,  which  was  a  case  for  spedflc  perform- 
ance. Judgment  went  for  plaintiff.  Oa  ap- 
peal the  Supreme  Court  concluded  Its  opln- 
Ion  In  the  following  language: 

"The  court  In  the  appUcati<»i  of  tbiB  princi- 
ple of  equitr  should  have  refused  a  decree  for 
mtedfie  performance^  The  judgment  and  order 
«M  rerened.** 

Oa  the  second  appeal  (Stdn  t.  liceman, 
•nbstltuted  as  defendant,  supra)  the  So- 
preme  Oourt  said: 

"There  la  no  force  in  defendant* s  contention 
that  the  decision  of  that  appeal  by  the  coiirt 
cequired  the  lower  court,  upon  the  going  down 
at  the  remittitur,  to  enter  judgment  for  the 
defendant  without  trial,  and  no  merit  in  the 
au>ti(m  of  dtfendant  to  mter  sacA  judgment" 

Tbe  jndgDKnt  Is  reversed  and  the  canse  is 
demanded  for  a  new  tzlal  In  the  oonrt  bellow. 

We  concurs  BIOHABI>Sk  7.;  KDBBI- 
«AN,  J. 


<«  CaL  App.  8) 

COOMBS  T.  BURK.    (CiT.  2490.) 

'   (District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Feb.  18,  iai9.) 

Z.  OoimAOiB  ^»lia(l)  —  VALiDinr-^UBua 
SxBTioK  OoaPOBATiowB— Gas— Public  Pol- 
icy. 

A  contract  whereby  a  gas  company  agreed 
to  furnish  and  install  for  defendant  specified 
irons,  burners,  ranges,  pipes,  etc,  in  conadera- 
tion  of  which  defendant  agreed  to  purchase  from 
the  company  all  gas  he  might  use  for  any  pur- 
pose at  the  place  where  the  articles  were  install- 
ed, or  pay  to  the  company  $330  for  the  articles 
•o  installed  immediately  on  breach  of  agreement, 
was  contrary  to  pubUe  policy  and  void,  as  re- 
strsining  competition. 

2.  CoirrBACTS  ^»116Cl)  —  VAUDrrr— Public 
Sebtice  Cobpokationb— Qas  Cohfanies— 
"BoBiKKSs  or  Public  Chabaotbb." 
A  oompaoy  engaged  la  supplying  gas  for 
use  of  people  genmUly  is  engaged  in  business 
«f  a  pqblie  character,  within  tbe  rule  forbidding 
contracts  tending  to  stifle  competition. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Bdgar  Q.  Pratt,  Judge  pro  ton. 

Action  by  J.  W.  Coombs  against  James  H. 
Bnrk.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

H.  C.  Beadi,  of  fin  Frandsco,  and  8. 
W.  Outbrie^  of  Los  Angeles,  for  appellant. 

Hlbbard  &  Klelndlenst,  of  Los  AnEcleB,  tor 
respondent 

SHAW,  J.  Action  by  plaintiff,  as  assignee 
^Jlt  Los  Angeles  Gas  &  Electric  Corporation, 


to  recover  money  upon  a  contract  At  the 
trial  defendant  interposed  an  <^}ectlon  to  tbe 
reception  of  any  evidence  on  the  part  of 
plaintiff  upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  In  that  it  appeared  there- 
from that  the  contract  made  the  basis  of  the 
action  was  Illegal  and  contrary  to  public 
policy.  This  objection  was  sustained  and 
Judgment  entered  for  defO^nt;  from  which 
plaintiff  appeals. 

[1  ]  It  appears  from  the  complaint  wherein 
the  document  is  set  out  in  full,  that  on  June 
1,  1916,  the  Los  Angeles  Gas  &  Electric 
Corporation  (hereinafter  designated  the  Gas 
Corporation),  then  engaged  In  furnishing 
a  supply  of  gas  to  the  city  of  Los  Angeles 
and  its  inhabitants,  entered  into  a  contract 
with  defendant  whereby,  for  $1  and  the  cov- 
enants therein  contained  on  the  part  of  de- 
fendant. It  agreed  to  furnish  and  install,  for 
bis  use  In  said  city,  three  No.  124  waffle 
Irons,  three  3-bumer  hot  plates,  one  Eclipse 
hotel  range,  three  8-burner  arcs,  four  single 
reflex  lights,  and  266  feet  of  pipe;  in  con- 
sideration ot  wfaid)  defendant,  during  tlie 
life  of  the  agreement,  agreed  to  purchase 
from  said  Gas  Corporation  all  gas  wbldi 
defendant  might  use,  for  any  purpose,  at 
the  place  where  said  articles  were  installed, 
and  In  case  of  his  &Uure  so  to  do,  and  the 
purdiase  of  gas  from  asy  other  person,  con- 
cern, or  corporation,  be  would  pay  to  the 
Oas  Corporation  9380  in  settlemrat  for  the 
arttdes  BO  Installed:  Provided,  however, 
that  If  be  ceased  to  occupy  the  premises;  or 
pmnsnentty  dlsoontlnned  tbe  use  at  ^  at 
said  address,  the  agreement  should  ter- 
minate upon  bis  retumlnff  die  pnqiier^  (title 
to  whldi  imtU'pald  for  sboald  remain  in 
the  vendor),  so  Installed,  In  good  repair  and 
condition,  reasonable  wear  ezcqited. '  The 
contract  further  provided  Iba^  upon  de- 
fendant's failure  to  purchase  bis  supply  ot 
gas  firom  the  Gas  Goiporatloo,  the  9330 
should  become  Immediately  due  and  payable. 
It  is  all^^  that  on  the  4tta  day  ot  August, 
1910,  defendant,  without  any  fault  on  the 
part  of  tbe  Gas  Goriwratlon,  discontinued 
using  tbe  gas  of  said  corporatl<m,  and  pur- 
chased gas  from  another  company  supply- 
ing gas  In  said  aty  of  Los  Angeles,  In  vlc^- 
tlon  of  said  agreemait 

"Whatever  tends  to  prevent  competition  In 
business  impressed  with  a  public  character  Is 
opposed  to  public  policy  and  is  therefore  unlaw- 
ful."  Greenhood  on  Public  Policy,  p.  180. 

Where  a  contract  affects  sndi  character 
of  business,  since  no  restraint,  however  par- 
tial, can  be  tiderated,  the  court  will  not  in- 
quire into  or  oonadder  tbe  exteat  of  the 
restriction  Imposed.  Gibbs  v.  Consolidated 
Gas  Co.,  180  n.  S.  896,  9  Sup.  Ot  653,  S2 
L.  Ed.  979;  West  Va.  T.  Co.  v.  Ohio  R.  P. 
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L.  Oa,  22  W.  Ta.  000,  46  Am.  B«p.  627: 
Qwynn  t.  Telephone  Go.,  60  8.  C.  434,  48  S. 
a  460,  67  L.  R.  A.  Ill,  104  Am.  St.  Rep.  819; 
Bait  Oa'  T.  Gntbrle,  86  Oblo  St  672.  As  to 
prlrate  boalnan,  the  oondnct  of  whldi  does 
not  affect  the  public  welfare,  and  hence  In- 
ToSTes  no  qaestlon  of  pui^c  policy,  a  differ 
ent  role  applies,  under  which  contracts. 
If  reasonable  In  their  terms;  will  be  enforced. 

[2]  Concededly  In  the  instant  case  the  Gaa 
Corporation  was'wgaged  in  a  business  Im- 
pressed with  a  public  character  (Glbbs  r. 
Cons.  Gas  Co.,  supra),  and  from  a  reading  of 
the  contract  It  Is  apparent  that  its  purpose 
In  m^fclwy  the  same  was  to  prevent  defrad- 
ant  from  discontinuing  the  use  of  gas 
famished  by  it.  and.  In  lieu  thereof,  obtain- 
ing a  supply  from  another  company  engaged 
In  supplying  gas  to  tt»  InhaMtanta  of  the 
dty.  That  the  contract  was  not  only  In 
restraint  of  trade,  but  if  upheld  would  tend 
to  stifle  competition  and  give  plalntUTs 
asslgoor  a  m<Hi(^ly  d  the  business  of  fur* 
□IshlDg  a  supply  of  gas  In  the  city,  and 
hence  be  detrimental  to  the  public  welfare^ 
admits  of  no  controversy. 

Tlie  Judgment  Is  afflrmed. 

We  concur:  C0NBB7,  P.  J.;  JAHES,  J. 


(«  CaL  App.  80) 

OONSOUDATED  LUMBER  CO.  BOS- 
WORTH,  Inc.,  et  sL   {Ciy.  2867.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision  2,  California.   Feb.  26,  1019.) 

1.  MsoHAiaoB'  UEifS  ^1S2(4)  — Date  or 
TtLxsa  Claxh-Notbib  of  Comfutzoh  or 

COKTUCT. 

The  time  for  filing  a  claim  for  mechaiiic's 
lien  begins  to  ran,  not  from  the  dste  of  com- 
^etion,  bnt  from  the  date  of  owner's  filing  of 
notice  of  completion  of  the  contract,  and  Is 
in  snffldoit  time,  if  filed  wilhin  80  dsys  there- 
after. 

2.  AFFBAI,  AMD  EBBOB  «S9ll70(10>— RlTKBaAI. 

—Technical  Bbbob— Finoina. 
Id  mechanic's  lien  case,  a  finding  tfaat  notice 
was  filed  on  or  about  a  stated  date,  if  IndeAnite, 
is  not  reversible  error,  under  Oonst.  art  6,  } 
4%,  where  in  fact  diere  was  a  leeway  tjt  sev- 
eral days  in  which  notice  might  have  been  filed, 
and  the  evidence  showed  that  notice  was  filed 
In  time. 

8.  Mechanics'  Liens  «=32T7(6)  —  Pubohasi 
or  LnuBEjt— CoNTBACT  TO  Open  Maskef— 
Vabianob  Betwkbic  Psoor  aud  tart 
Claih. 

In  action  to  foredosa  a  mechanics*  lien, 
wliere  dwre  was  a  price  named  tax  lomtm  per 
thousand  feet  between  the  parties,  which  waa 
die  reasonatde  market  price,  but  the  contractor 
did  not  order  bis  full  t>iU  of  lumber,  and  it  is 
not  shown  that  he  waa  in  any  way  obligated  to 


BEPORTBB 

buy  sU  die  material  from  the  said  dealer,  a 
variance  between  the  lien  claim  and  proof  as  to 
whether  the  lumber  was  bought  from  time  to 
time  upon  the  market  or  under  a  contract  is 
not  fotaL 

4.  Mechanics*  Liens  4=>47— MAraaiALS  roR 
Which  Lien  Mat  be  Had — Luubeb  Con- 
sumed in  Makinq  Conobetb  Fobus— "KLa- 
tebials  to  be  Used  ob  Oonsukbd." 
Where  the  nature  of  the  concrete  woifc  con- 
tracted for  is  such  as  to  require  the  use  of 
forms  to  hold  It  in  place  while  hardening,  and 
the  materials  frmn  which  the  forms  are  made 
are  consumed  in  tiie  process,  such  materisl- 
ccHnes  witilin  the  definition  of  "materials  to  be 
used  or  consumed"  in  the  construction  of  a 
bulldhig  as  contained  in  Code  Civ.  Proc.  {  1183. 
and  a  medianlc's  lien  may  be  had  on  tiie 
structure  therefor. 

6.  Hbohanios*  Lmra  <^290^— Findzitq  — 

MAIXBIALS  —  ASf ODNT  OT  DEPBBCIATIOir  — ' 
LmiBEB  CONBUMBO  IR  MASZHO  FOKHS  BOB 

Ceuent  Wobk. 
A  finding  that  lumber  purchased  snd  used 
for  making  concrete  forms  for  the  construction 
ot  the  cement  work  of  a  building  had  depre<dat- 
ed  to  the  extent  of  00  per  cent  of  Its  value, 
if  Justified  by  the  evidence,  accurately  fixes  the 
measure  of  value  of  the  material  wUcb,  tlurough 
the  use  of  theeo  fmnu,  went  into  the  defendants 
building,  for  whldb  a  medianlc's  or  material- 
man's lien  may  be  had. 

6.  Mechanics'  Liens  «=»281(3)  — ToraoLo- 
stTBE— Paoor  or  Contbacf  That  Matbbials 

WEBB  TO  OO  INTO  Bun.DIN0— ClBcmCSTAN- 

TiAL  Evidence. 
In  a  suit  to  foreclose  a  medianic's  lien, 
iriiUe  It  must  be  proved  thst  all  the  material 
set  forth  In  the  lien  was  to  be  used  In  the  erec- 
tion and  construction  of  the  buildings  in  qnes- 
don,  such  proof  may  be  established  by  circom-' 
stantial  evidence  of  the  contract  and  delivery 
of  the  material,  snffideot  to  give  rise  to  a  legal 
inference  that  the  parties  had  such  an  agree- 
ment (Oode  ClT.  Proc.  U  188%  19B»,  1060). 

7.  UboHanios'  Libnb  •s>281G0— ITflB  ob  Ma- 
TxsiAx.  m  Building— GoinuoT  to  Fob- 

NisH  FOB  Such  Buildiho— Evidence— Suf- 

FICIZNCT. 

In  an  action  to  foreclose  a  mechanic's  lien, 
evidence  as  to  the  delivery  of  lumber  and  rec- 
ords of  seller  held  sufficient  to  ahow  that  there, 
was  an  agreement  or  understanding  between 
the  seller  and  contractor  that  such  lumber 
ahould  be  used  in  die  constrocdon  of  the  build* 
ings  in  quesdon. 

&  Mechanics'  Liens  «»277(^— Tbiai/— Va- 
biancb  Between  Couplaint  and  Pboof— 
NtWBEB  or  Contbacts  fob  Matebials. 
In  a  foreclosure  suit  under  mechanics'  lien 
law  of  1011,  where  it  does  not  sppear  that  any 
bond  was  executed,  and  there  Is  therefore  no 
limitation  of  the  liability  <^  the  owner  for  lien, 
daims,  it  can  make  no  difference  to  him  wheth- 
er the  liena  chargeatde  against  this  pnverty 
arise  under  ime  or  the  other  of  the  contracts, 
and  whoe  the  evidence  shows  three  cratracts 
for  buildings  or  parts  of  buildings  to  be  erected 
on  the  same  property  as  a  part  of  a  single  sn- 
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terpriae,  the  allegation  In  tbe  complaint  of  one 
contract  ia  not  at  fatal  Tariance  wltli  loeh  evi- 
dence. 

0.  BIxcHARxcs*   Lnifa  «s»CO— Maibbxa^— 

CHABQK  rOl  GABTAaa— lAXRABUE  Claxu. 
In  acttoii  to  toredoM  medianic'e  and  ma- 
teriabnan'a  lien  npon  a  building  for  mateiiels 
farnistied  to  contractor,  items  for  cartage  held 
profwrlr  incorporated  aa  a  part  of  the  price  of 
the  total  bill  for  matMiala  fnmlabed  and  includ- 
ed in  the  Ben  dfllm. 

10.  Apfbax.  aud  Ebbob  «9ll77(6)— Disfosi- 
Tioiv  or  Cabb— Failubi  or  Btidencb  oh 
Ebsbrtxax.  Hatteb— Nbcessitt  or  Rbhand- 
ina. 

In  a  anit  to  forecloae  a  mechantc'B  lien, 
where  the  court  found  that  all  but  10  per  cent 
of  the  value  of  lomber  used  in  concrete  forms 
was  consumed  in  such  use,  but  did  not  detei' 
mine  the  amount  or  value  of  the  material  so 
used,  and  neither  the  value  nor  the  quantity 
appears  In  evidence,  the  cause  must  be  remand* 
•d  for  trial  npon  andi  iame^ 

Anieal  from  Superior  Court,  Los  Angeles 
Connty;  LeiBlle  B.  Hewitt,  Jndge. 

6nlt  by  the  Consolidated  Lumber  Company 
tfigainst '  BoETWorth.  Incorporated,  and  an- 
other. From  a  judgment  foreclosing  a  me- 
chanic's lien,  defendant  Boaworth,  Incorpo- 
rated, appeals.  Bemanded  for  new  trial  aa 
to  one  Issne. 

Samnea  Foorman,  Jr^  H.  O.  Beacb,  W.  N. 
OpoAvrin,  and  Hunsaker  ft  Britl^  all  «(  Los 
^geles,  tor  appellant. 

Blchard  A.  Tamer,  of  Los  Angeles,  and 
Frank  D.  McClore,  of  Minneapolis,  Minn., 
tor  respondoit 

* 

SLOANB;  J.  mils  la  an  appeal  of  the 
defendant  Boswortb.  Incorporated,  from  a 
judgment  foreclosbig  .apon  said  defendant's 
real  property  a  mechanic's  lien  for  mate- 
rials alleged  to  have  beea  furnished  to  and 
used  by  the  contractor  In  the  construction  of 
bnildings  on  said  premises.  Appellant  asks 
that  the  judgment  be  reversed  on  the  follow- 
ing groonda: 

(1)  That  the  claim  of  llm  was  not  filed  in 
tlma 

(?)  That  there  la  a  fotal  variance  between 
the  lien  claim  and  the  psoat  as  to  the  tenoA 
of  the  contract  of  sale. 

(3)  That  the  lumber  used  for  forms  for 
pouring  cement  tor  the  buildings  Is  not  the 
tM  sis  of  a  valid  Hen. 

(4)  That  the  proof  falls  to  show  that  the 
materials  famished  were  ezpresaly  contract- 
ed for  the  buildings  in  question. 

i^S)  niat  the  finding  as  to  the  date  of 
flUng  claim  of  lien  la  indefinite  and  insuffi- 
cient 

(6)  TiaX  the  complaint  alleges,  and  the 
coort  finds,  that  the- buildings  in  question 
were  erected  by  virtue  of  an  agreement. 


whereas  the  proof  shows  that  the  buildings 
were  erected  under  thrw  ttparote  arreb- 
ments. 

(7)  That  items  erf  duirges  sought  to  be  re^ 
covered  are  not  covered  by  the  claim  of 
lien. 

[1,  t]  1.  We  will  consider  the  flrM  and 
flfOi  alleged  grounds  of  error  together,  as 
boBi  are  directed  to  Qie  time  of  fllbu;  claim 
of  Iteu.  The  court  finds  that  notice  of  com- 
pletion of  these  buildings  was  filed  "on  or 
a&ouf"  the  27th  day  of  August,  1914,  and 
that  therrafter.  and  "on  or  about"  the  2lBt 
day  of  September,  1914,  the  claim  of  lien  waa 
filed.  It  is  alleged  In  the  complaint,  and 
not  denied  to  the  answer,  that  the  <dalm  of 
lieu  was  recorded  "on"  September  21,  1914. 
The  proof  showed  that  the  notice  of  com- 
pletion was  filed  "on"  the  27tb  day  of  Au- 
gust, and  the  claim  of  Hen  "on"  the  2l8t  day 
of  September.  It  also  appeared  in  evldoice 
that  the  balldinga  were  actually  completed 
and  accepted  on  the  21st  day  of  August. 
Appellant  argues  that  the  time  for  filing 
claim  of  lien  began  to  rtm  from  the  date  of 
completion,  and  that  more  than  30  days 
elapsed  before  the  filing  of  the  lien  claim,  if 
It  was  filed  September  21st,  and  that,  in  any 
event,  the  finding  Is  too  indefinite  in  fixing 
the  time  "on  or  about"  the  dates  mentioned. 
Wbatever  merit  this  contention  might  have, 
if  under  the  facts  the  last  day  for  filing  the 
claim  had  been  on  the  20th  or  2l8t  of  Septem- 
ber, it  Is  without  force  under  the  recent  de- 
cisions that  a  lien  claimant  for  materials 
furnished  a  contractor  may  make  his  filing 
within  30  days  after  the  date  of  filing  notice 
by  the  owner  of  completion  of  the  contract. 
Hughes  Mfg.  ft  L.  Co.  T.  Hathaway,  174 
Cal.  44,  161  Pac.  1159;  Pioneer  Paper  Co.  v. 
Hathaway,  179  Pac  221.  In  this  case  the 
claimant  bad  several  days  remaining  after 
September  Slat,  In  which  he  might  file  his 
claim  of  lien,  and  with  this  margla  of  time 
a  finding  that  the  notice  of  oompletlMi  was 
filed  "on  or  about?'  the  27th  of  August,  and 
the  notice  of  lien  "on  or  about"  the  Slat  of 
Septend>er,  Is  probaUy  suffldentlr  d^nlto 
as  a  finding  that  the  lien  claim  was  made 
within  a  period  of  80  daym  particularly  as 
there  Is  no  questton  under  the  evidence  as 
to  that  fact  If  we  were  to  concede  that,  as 
to  this  qnMti<m,  aivelUn^s  position  were 
weU  takesi,  nemtheless,  rinse  we  could  hot 
say  upon  this  record  that  it  was  made  to 
appear  that  Justice  had  miscarried,  it  would 
be  a  proper  case  tor  the  application  of  sec- 
tion 4%  of  article  6  of  the  Constitution. 

[3]  2l  There  Is  more  room  for  dispute  on 
appdlanfs  second  proiMMltlon.  The  com- 
plaint alleges,  and  it  la  set  torth  in  ttie 
claim  of  lien,  aa  tollows: 

"That  all  of  said  materials  were  sold  and 

delivered  from  time  to  time  upon  open  account, 
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commendnx  on  the  28th  day  trf  April,  1914,  md 
•ndinf  on  tbe  28th  day  of  Jaly,  1914;  that 
there  was  no  expreaa  agrwucnt  u  to  the  price 
to  be  paid  tor  said  materials,  nor  was  diere 
any  time  expressly  agreed  upon  for  the  pay- 
ment thereof;  bnt  that  said  materials,  at  the 
time  of  the  sale  and  delivery  thereof,  were  of 
the  reasonable  market  value  of  fourteen  ban- 
dred  fifty-eight  dollars  ($1,46800),  apon  which 
•aid  sum  baa  been  paid  two  hundred  fifty  Ad- 
lars  ($260.00),  and  no  more." 

It  Is  appellant's  contraitlm  that  tbe  proof 
shows  a  qwdflc  agreemoit  betweoi  Dowell, 
tbe  ooDtractor,  and  respondent,  as  to  tbe 
price  for  which  this  lumber  was  aolA  and 
delivered — namely,  a  fixed  and  agreed  rate 
per  thousand  feet  If  tbe  record  shows,  as 
contended,  that  a  spedflc  sum  of  money, 
distingnlsliable  from  and  Indepoident  of  tbe 
market  prlc^  was  agreed  upon  between  the 
pardM  as  tbe  cnnslderatlon  of  this  sale,  there 
can  be  no  qoestton,  under  tht  r^>eated 
roUngs  of  the  Supraue  Court,  tliat  swA  fact 
would  establish  a  fiital  Tariance  between  tbe 
llcat  dalm  and  tbe  pioof.  Reed  t.  Nortcm. 
90  OaL  690,  26  Pac.  787.  27  Fac.  420;  Wagner 
T.  Hansen,  108  Cal.  104,  87  Pac.  19S:  Wilson 
Nugent,  125  Cal.  280.  57  Pac.  1008;  Bob- 
Inett  T.  Brown,  167  OaL  785.  141  Pac.  868; 
Bo^  ft  Oo.  Brown.  181  OaL  158,  68  Pae 
167. 

In  the  case  last  cited  the  contract  was  the 
same  as  ben  claimed  by  aivdlant  The 

court  there  says: 

"The  court  found  that  the  dalm  of  lien  set 
forth  a  contract  to  deUrer  the  materials  at  the 
reasonable  market  rates,  bnt  that  the  contract 
was  an  aprees  one,  to  wit,  (2&S0  per  thou- 
sand for  lumber,  and  52.50  per  thousand  for 
shinfles.  This  was  a  fatal  Tariance  and  pre- 
vents  a  recovery  1^  platntUf." 

Tbe  Bobstance  of  the  evidence  given  on 
this  pdDt  in  the  case  at  bar  Is  as  f<^owB: 

"^ey  were  to  furoisb  lumt>er  for  certain 
prices  jfer  thousand,  and  they  furniBhed  that 
lumber.  I  would  say  that  tbe  price  that  was 
paid  for  tbe  lumber  was  the  market  price  at 
that  time.  There  waa  an  agreement  to  a  certain 
amount.  It  was  practically  the  market  price 
at  ^t  ttm&  It  was  a  certain  amount  per 
thousand ;  it  was  not  a  lump  sum.  niere  was 
an  amount  fixed  and  agreed  upon  for  each  class 
of  lumber  per  thousand  feet,  on  the  first  order. 
We  bad  our  understanding  as  to  the  price  per 
thousand  feet  when  we  first  went  there.  Q. 
And  they  agreed  that  they  would  furnish  you 
certain  lumber  at  so  much  a  thousand  feet?  A. 
For  that  list  of  lumber  that  I  submitted  to 
them  for  prices.  After  that  I  simply  sent  In 
orders  for  additlraial  lomber,  and  they  furnish- 
ed it.  Q.  And  at  the  same  prices  which  you 
had  previoudy  agreed  upon?  A.  I  couldn't 
say  they  charged  the  same  prices  In  each  case. 
I  think  they  did.  I  do  not  remember  that  they 
deviated  from  tbe  prices  they  bad  agreed  up- 
on. My  understanding  at  the  start  was  that 
the  plaintiff  would  sell  the  lumlwr  at  so  mnch 
per  thousand  feet  tor  certain  dasses  of  lumber, 
and  afterwards  I  sent  in  orders  for  more  lum- 


ber, and  it  was  fumiahed,  and  they  diarged  on 
their  hills  the  same  ^ces  wicinal^  agreed 
upon.  Th«  prices  would  ran  from  $14  to  $20,  er 
some  intramediate  sum  fixed  on  the  first  order 
which  I  submitted  to  them  for  a  price.  <^  I 
understand  yon  to  say  that  there  was  an  agree- 
ment as  to  tbe  price  of  the  lumber.  Did  yoa 
have  a  contract?  A.  I  had  no  contract;  the 
agreement  was  the  market  price.  It  was  listed 
off  to  me  at  the  market  prioe.  I  went  to  tbo 
represMtatlTe  of  the  lumber  company,  and  X 
asked  him  for  the  prices  on  this  materisL  He 
said  it  would  be  the  market  prioe^  and  he  gave 
me  a  list  of  tiie  meiM  prices." 

Tbe  evidence  farther  shows  that  on  the 
occasion  of  entering  Into  the  (^reement  for 
this  lumber  only  a  small  quantity  of  tbe 
lumber  ultimately  required  was  ordered. 
The  dellverfea  covered  a  period  of  three  or 
four  months,  and  are  evidenced  by  ordma 
consisting  of  87  sqwrate  sheets.  The  aggre- 
gate amount  of  lumber  purchased  under  these 
orders  was  78,898  feet,  and  the  price  as 
diarged  to  the  contractor  was  a  total  of 
yi.46&  Tbe  evldeoce^  we  think,  Mrly  shows 
that  the  prices  charged  by  tbe  Inmber  com- 
pany were  tbe  Mr  market  prise,  as  wen  as 
tbe  amount  that  would  be  arrived  at  from  the 
prices  per  thousand  feet  as  shown  1^  the 
imce  list  referred  to  by  tbe  parties  v^en  Uie 
first  fnder  was  mad&  ^e  constmctlon  <tf 
the  agreement  then  altered  into  depends 
upon  wbeCher  tbe  price  list  referred  to  was 
used  and  acc^ited  hj  tbe  parties  u  deters 
mining  tbe  price  of  all  tbe  Inmber  to  be 
ordered  on  this  contract,  or  mer^  as  fixing 
tbB  martet  price  on  the  tad&t  tor  that  date^ 
to  be  subject  to  any  flnctnation  In  the  market 
that  might  occur  during  the  period  covered 
by  tbe  subseanrat  ordem 

Ttere  can  be  no  Question  under  the  evi- 
dence that  tbe  contractcw  ms  ofTered  vrtat 
Inmber  be  wanted  at  tbe  nurket  price,  and 
was  Iben  Shown  a  list  purporting  to  contain 
the  market  price  at  that  date.  Had  be 
ordered  all  his  lumber  at  that  time  it  coafd 
conclusively  be  satd  tbat  the  list  bound  Ibe 
parties  to  a  fixed  and  definite  price  per 
thousand  fOr  tbe  various  sorts  ot  lumbar. 
But  tbe  contractor  did  not  order  his  full 
bill  of  lumoer;  be  only  ordered  a  thousand 
or  two  feet.  Nothing  appears  in  the  record 
to  show  that  he  was  In  afiy  way  obligated 
to  buy  another  foot  of  material  from  this 
company.  Was  the  company,  thai,  under  any 
agreement  to  continue  this  list  price  In  the 
event  there  should  be  an  advance  in  the 
market  price  of  lumber;  or  could  it  say: 

"We  will  still  furnish  you  lumber  at  the 
market  price,  but  here  i*  a  new  list  showing 
the  advanced  j^oe  in  the  market?" 

If  it  bad  such  right,  then  tbe  rates  per 
thousand  were  not  fixed,  and  tbe  mere 
fact  that  there  was  no  change  In  tbe  ma«- 
ket  during  the  period  covered  by  the  pur^ 
diases  would  not  alter  Ibe  rations  of  tbe 
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parties,  or  make  the  contract  one  for  a 
fixed  and  unalterable  price.  Under  an  In- 
terpretation of  the  evidence  as  last  Indicated 
the  facts  would  distlngulA  this  case  from 
the  Suprone  Coort  dtationa  above  given. 

There  baa  Demi  a  growing  tendoicy  In  the 
decl^ons  to  as  nradi  liberality  in  the  con- 
stmctlon  of  the  more  technical  require- 
ments of  the  mechanic's  lien  law  as  is  con- 
sistent with  jast  regard  for  the  rights  of 
property  owners.  Oorbett  t.  Chambers, 
109  Cat.  178,  41  Pac.  873;  McGlnty  v.  Mor- 
gan. 122  Oal  103.  B4  Pac.  302.  And  it  has 
been  repeatedly  held,  that  where  the  price 
named  and  the  reasonable  market  price  are 
the  aam^  a  variance  between  the  lien  claim 
and  tbe  proof  In  this  particular  is  not  fatal. 
Acme  Lnmber  Ca  t.  WessUng,  19  Cal.  App. 
406,  126  Pac.  167;  Lucas  v.  GobbI,  10  Cal. 
App.  648,  lOe  Pac.  157;  Star  Mill  ft  Lumber 
Co.  T.  Porter,  4  CaL  App.  470,  88  Pac.  407; 
Blanck  t.  Own.  W.  Amn&  Co.,  19  CaL  App. 
720,  127  Pac.  806.  The  following  language 
from  tbe  oidnton  In  Oallfionila  P.  C.  Co.  t. 
Wentworth  Hotel  Go.,  16  OaL  App^  692,  709, 
118  Pac.  108.  110;  la  Tery  appUcable  to  the 
BOggested  construction  of  the  evidence  as  to 
tbe  terms  In  this  ctae: 

"^nie  an^ellant  contends  that  the  evidence 
does  not  sostain  tbe  findings  of  the  court.  Con- 
■idend  as  a  whole,  the  evidence  received  in 
Bnpport  of  this  daim,  in  our  opinlMl,  does  sna- 
tain  the  findings  of  tbe  court.  One  of  the  wit- 
nesses testified  that  tiie  price  of  $9  per  ton  was 
quoted  at  die  time  some  of  the  plastering  ma- 
terial was  ordered,  and  that  tbis  price  was  ac- 
cepted; but  it  also  reasonably  appears  from 
the  evidMice  that -It  was  contemidated  by  tbe 
parties  that  this  material  ihould  be  ordered 
from  time  to  time  as  needed,  and  that  the  price 
to  be  paid  therefor  was  not  necessarily  a  nni- 
fona  price  of  90  per  ton,  but  sucb  a  price  as 
migfat  be  indinted  by  the  state  of  tbe  mai^et  at 
the  pardeular  time  the  merdiandiae  was  or- 
dered." 

Here,  as  In  tbe  case  dted.  the  trial  coort 
found  In  accordance  with  the  declarations 
of  the  claim  of  lien,  and  we  think  the  find- 
ing was  warranted  by  the  evidence. 

[4]  8.  The  next  piOnt  isesented  Is  u  to 
tbe  appllcatlOD  of  the  lien  law  to  Inmher 
famished  to  the  contractor  by  respondent 
and  need  In  making  fonua  for  concrete  work 
In  the  bnildlngs. 

Thla  matter  was  argued  on  the  apparmt 
aesnmptlmi  that  no  case  In  p(^t  had  been 
decided  in  the  api>ellate  courts  of  California. 
This  was  true  at  the  time  of  filing  the  briefs, 
but  the  question  has  since  been  definite 
passed  upon  In  a  wdl-consldered  opinion  by 
Mr.  Presiding  Justice  Chlpman  of  tbe  Third 
aiTpdlate  district,  in  the  case  of  Olaon-Ma- 
honey  L.  Co.  v.  Dunne  Inv.  Co.,  SO  CaL  App. 
8^  844,  169  Pac.  ITS.  A  r^earlng  was 
asked  In  the  Supreme  Court  and  doiied, 
on  June  80,  1916.   This  decision,  therefore. 


<8 

so  far  as  applicable  under  tbe  facts,  wtU  be 
taken  as  controlling  the  issue  here.  It  was 
there  held  that  in  a  concrete  building,  the 
construction  of  which  required  the  use  of 
lumber  forms  for  sustaining  the  concrete  in 
place  until  It  hardened,  and  where  the  con- 
tract showed  tbe  indl^daabllity  and  inti- 
mate connection  of  the  forms  with  tbe  erec- 
tion of  the  building,  and  the  lumber  so  used 
was  of  no  value  thereafter  and  was  not  used 
for  another  job,  but  some  of  It  given  away 
and  some  advertised  for  sale  as  fire  wood, 
tbe  material  ao  furnished  and  used  was,  with- 
in the  contemplation  of  aection  1183  of  the 
Code  of  Civil  Procedure,  used  in  the  con- 
struction of  tbe  building,  and  subject  to 
claim  of  lien. 

In  the  ^«>ent  case  It  appears  that  tbe  con- 
tracts called  for  concrete  structural  work  In 
the  buildings  to  be  erected;  and,  altboogh 
tbe  spedflcatloDS  are  not  given,  and  it  Is 
not  shown  what  was  reqolred  ta  ttie  way  of 
forms  for  tbe  cement,  In  any  event,  die  vrl- 
denee  disdoses  that  the  forms  were  required; 
and  Qie  nse  of  concrete  tbr  buUdlng  pur- 
poses and  the  methods  employed  In  audi  use 
are  now  so  generally  and  systematically  fol- 
lowed as  to  be  a  matter  of  common  knowl- 
edge. It  Is  apparent  Oatr  onder  tlie  pre- 
valling  methods  vt  oonstrnctlns  r^nforced 
concrete  bnildlngs,  material  for  the  forms 
Is  almost  as  mncb  a  neeessl^  as  the  cemoit 
itself.  Under  these  o(mdltl<»B  we  are  in 
entire  accord  with  the  condnslffli  readied  by 
Justice  Chlpman  In  tbe  <q;toton  etted.  It  le 
true  that  this  opinion  expressly  disclaims 
the  statement  of  any  rule  of  general  appllca- 
tton,  but  the  general  rule  tbat  may  logi- 
cally be  deduced  from  tbe  comdustons  readi- 
ed ia,  that  where  the  nature  of  tiie  «mcrete 
work  contracted  for  Is  such  u  to  require  tbe 
use  of  forms  to  hold  It  In  place  while  it 
hardens  into  a  self-sustaining  and  permanent 
structure,  and  the  materials  from  which  the 
forms  are  made  are  consumed  in  the  pro- 
cess, such  material  comes  within  the  d^nl- 
tlon  of  '*materials  to  be  used  or  consumed" 
In  the  construction  of  a  building,  as  con- 
tained In  section  1183  of  tbe  Code  <^  ClvU 
Procedure. 

The  language  ot  this  section  of  our  Code 
provision,  so  far  as  perUnent  to  tbe  point  at 

Issue  here,  is: 

"Materialmoi  •  *  *  famishing  materials 
to  be  used  or  consumed  in  *  *  *  tbe  con- 
struction *  *  *  ot  any  buildfaiR  •  •  • 
shall  have  a  Uen  upon  the  property  npon  which 
they  have  •  •  •  famldied  materials  •  •  • 
for  tbe  value  of  such  •  *  •  materials  fu^ 
nlshed." 

The  words  "or  cousnmed"  were  inserted  by 
the  amendment  of  1911,  aod  what.  If  any, 
added  significance  they  have  given  to  tbe 
mechanic's  lien  law,  so  far  as  we  are  aware, 
has  not  been  judicially  determined.  It  Is 
argued  by  appellant ,  In  tbis  case  that  tbe 
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word  "consumed"  la  merely  used  .as  a  syn- 
onym of  the  word  "used"  which  precedes 
it  It  hardly  seems  reasonable,  or  Id  accord- 
ance with  the  rule  which  would  give  meaning 
to  every  part  of  a  statute,  to  hold  that  the 
Legislature  had  gqne  to  the  trouble  of  mak- 
ing this  addition  to  the  language  of  the  Code 
merely  to  repeat  in  another  form  the  mean- 
ing already  expressed  in  the  word  "used"; 
and,  In  the  light  of  the  limitation  wlil<^  had 
previously  been  suggested  by  the  courts  upon 
the  expression  "used  In,"  as  applying  only 
to  material  which  had  actually  entered  into 
and  become  a  part  of  the  finished  structure, 
it  may  be  reasonably  concluded  that  it  was 
the  legislative  purpose  to  apply  the  term 
"consumed"  to  such  a  use  of  material  in  the 
construction  of  a  building  as  would  result 
in  Its  destruction.  We  bad,  previous  to  this 
amendment,  the  ruling,  inconsistent  with  the 
prevailing  doctrine,  that  powder  furnished 
for  blasting  a  foundation  for  a  structure  was 
subject  to  the  materialman's  Hen  for  ma- 
terial **used  in"  the  structure.  Giant  Pow- 
der Co.  V.  San  Diego  Flume  Co..  78  Cal.  193, 
20  Faa  419.  By  no  stretch  of  the  meaning 
of  words  could  it  be  said  that  the  powder' 
was  used  "in  the  structure" ;  that  la  to  say. 
In  the  language  of  the  court  In  Stlmson  Co. 
T.  Los  Angeles  Traction  Co.,  141  Cal.  30.  74 
Pac  357,  "as  the  materials  of  which  it  is 
constructed."  But  it  may  be  said  that  the 
powder  so  used  Is  consumed,  in  a  very  real! 
and  inttioate  sense,  In  the  constructloQ  of  the 
building.  This  application  of  the  term  may 
be  made  most  appropriately  to  the  material 
used  in  the  forms  for  concrete.  They  do  not 
become  a  part  of  the  finished  structure,  but 
tbey  are  consumed  as  a  part  of  the  actual 
ctmstruction,  or  even,  it  may  be  said,  as  part 
of  the  structure.  When  the  concrete  walla 
are  first  poured  they  have  of  themselves  no 
more  stability  than  waUs  of  sand.  The 
forms  hold  them  in  shape  until  the  concrete 
tiardens,  and  perform  a  part,  temporarily  at 
-least,  essential  not  only  to  the  erection  but 
to  the -support  of  the  building;  and  If  their 
substance  or  their  value  is  consumed  in  this 
purpose,  may  It  not  be  said  that  these  ma- 
terials have  been  consumed  In  and  as  part  of 
the  building? 

As  has  been  pointed  oat,  none  of  the  deci- 
sions relied  upon  to  exclude  the  llenabillty 
of  materials  thus  used  has  dealt  with  the 
quality  of  use  covered  by  the  words  "con- 
sumed In,"  of  the  amended  statute;  and  It 
may  even  be  questioned  If  thm  Is  justifica- 
tion In  any  of  the  decisions  for  the  limita- 
tion of  the  words  "used  in"  to  materials  that 
have  actually  entered  into  and  become  a 
physical  part  of  the  structure.  The  Code 
does  not  say  that  the  materials  mast  have 
been  used  In  the  building,  or  In  the  structure 
of  the  building,  but  that  they  must  have 
been  used  In  the  construction  of  the  build- 
ing—In the  actual  process  of  erecting  the 
building;  and,  ao  tar  as  the  dedans  have 


been  called  to  our  attention,  while  they  have 
used  the  broad  language  that  the  use  must 
be  such  as  to  enter  into  and  become  a  part 
of  the  finished  biillding,  they  have.  In  re- 
stricting  the  application  of  the  Hen  law,  prac- 
tically dealt  with  materials  which  were  only 
used  as  an  aid  to,  or  preparation  for,  the 
work  of  actual  ooostructlon,  and  not  as  a 
part  of  the  actnal  constractlon  of  the  build- 
ing Itself. 

In  the  case  of  Sttmson  Uill  Co.  v.  Los  An- 
geles Traction  Co.,  supra — so  much  relied  on 
by  appellant  here,  and  In  which  the  rule 
contended  for  by  appellant  is  most  strongly 
stated — the  material  In  question  was  lumber 
used  by  the  contractor  for  a  railway  bridge, 
Id  building  a  temporary  timber  trestle  to 
support  the  stringers,  ties,  and  rails  of  the 
railway,  because  of  delay  In  the  delivery  of 
the  steel  and  other  material  of  which  the 
finished  supports  were  to  be  made.  This 
work  was  obviously  no  part  of  the  construc- 
tion contouplated  by  the  contract,  but  a 
temporary  makestilft  to  avoid  delay  In  other 
parts  of  the  work.  The  commissioner's  opln< 
ion  in  that  case,  holding  these  materials  not 
covered  by  the  lien  law  of  our  Codes,  after 
stating  the  rule  that  the  materials  to  be 
within  the  Code  provision  must  be  furnished 
"to  be  used,  and  must  actually  be  used"  in 
the  construction  of  the  building,  makes  naa 
of  the  following  language: 

"And  this  we- understand  means  tbat  0»  ma- 
terials must  be  used,  not  merely  in  the  process 
of  conatnictlOD,  but  'In  the  stmctare'— that  is 
to  say,  they  must  be  used  as  the  materials  of 
which  it  is  constructed"  (citing  Hamilton  v. 
Delhi  Min.  Co.,  118  Cal.  153,  50  Pa&  378; 
Silvester  v.  Coe  Quartz  Mice  Co.,  80  Cat  513. 
22  Pac.  217;  Gordon  Hardware  Co.  v.  San 
Francisco^  etc,  B.  B.  Co,,  86  CsL  620.  25  Pac. 
125). 

We  taaTe  examined  the  foregoing  citations 
and  tall  to  flud  a  suggestion  in  either  the 
facts  of  the  cases  stated  or  In  the  laognage 
of  the  decisions  to  give  sajq^ort  to  any  rule 
<nr  construction  which  wouM  exdude  from 
the  an>Ucatlon  of  the  lien  law  materials  fur> 
nlshed  and  used  In  a  way  to  exhaust  th^ 
substance  or  value,  In  the  actual  process  of 
constractlon,  whether  or  not  they  beorane  a 
part  of  the  finished  structure. 

Apptiilant  relies  upon,  and  quotes  at  length 
from,  Callfonda  Portland  Cement  Co. 
Wentworth  Hotel  Co.,  supra,  and  eQ>eclally 
emiAaslaes  tin  followlDg  quotation  from  tbm 
oplnltm: 

"The  counter  line  of  decisions,  holding  that 
Buch  liens  are  given  only  where  the  materials 
have  actually  entered  into  and  become  a  part 
of  the  stracture,  are  reasoned  out  on  a  line  of 
argument  having  as  a  ba^  the  thewy  that 
Uens  <d  die  variety  menthmed  are  prorMed  t» 
be  given  uiwn  the  assnmptloa  that  the  prop- 
erty  to  which  they  are  made  to  attach  has  beea 
improved  and  Its  value  enhanced  by  the  labw 
bestowed  or  materials  famished;  hence  tiiat 
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where  inch  labor  or  materials  do  not  actnally 
eoter  into  the  stnictare  no  lien  results.  To  the 
latter  effect  are  all  of  the  California  cases" 
(dthis  StimMHi  BfUl  Go.  t.  I«.  A.  Traction  Co., 
aopra,  and  all  the  eaaea  on  this  point  therein 
xtUmd  itt,  tofether  with  a  number  of  addition- 
al Califwmia  deeisiona). 

The  matter  before  the  court  Id  the  Weot- 
worth  Hotel  Case  was  a  claim  of  lien  for 
materials  furnished  for,  but,  owing  to  a 
change  In  the  plans  of  the  building,  never 
used  In  the  building  or  in  connection  with  it, 
and  the  appellate  court  in  its  decision  had 
no  reference  to  materials  actually  used  and 
ctmsumed  In  the  process  of  construction  of 
a  blinding,  though  not  enterlog  Into  the  fin- 
ished structure.  The  aisiunent  of  the  court 
and  the  authorities  cited  fit  the  facts  and  the 
issues  before  it,  but  nelttier  the  one  nor  the 
other  has  the  remotest  application  to  a  state 
of  facts  where  the  materialman  has  contract- 
ed and  furnished  materials  whose  substance 
and  value  have  gone  into  the  actual  process 
of  building,  and  have  materially  enhanced 
the  value  of  the  completed  structure,  though 
not  remaining  as  part  of  It.  Tbla  dtstiuctlon 
is  recognized  In  the  case  of  Padflc  Sash  ft 
Door  Co.  V.  Bumiller,  162  Cal.  664,  124  Pac. 
230.  41  L,.,R.  A.  (N.  S.)  296,  holding  that  lard 
oil  applied  to  threads  of  Joints,  and  soap- 
stone  on  the  Inside  of  pipes,  were  covered 
tqr  the  materialman's  lien.  'In  this  opinion 
this  stgniflcant  language  Is  used: 

"Soapstone  was  used  on  the  inside  of  pipes, 
aa  a  lubricant  to  facilitate  the  pulling  of  wires 
through  the  pipes.  Tbu^  being  a  part  of  the 
wOTk  ot  eonstmction,  we  think  it  may  also  be 
conaidaed  aa  part  of  the  matolal  used  in  cod- 
■tmcticn*  Ibr  whidi  a  lien  may  be  dalmed." 


There  are  many  decisions  from  other 
states  on  this  precise  question  of  applica- 
tion of  the  Hen  laws  to  materials  for  forma 
In  the  erection  of  concrete  buildings,  and 
they  are  somewhat  In  conflict  Many  of 
these  have  been  considered  in  the  opinion  of 
the  Court  of  Appeal  in  Olson-Mahoney  Co. 
T.  Dunne  Inv.  Co.,  supra,  and  no  useful  pur- 
pose would  be  served  by  attempting  to  re- 
view them  here.  It  is  our  opinion,  how- 
ever, that  the  weight  of  authority  and  better 
reasoning  sustains  the  doctrine  of  lienabillty 
of  such  materials  where  used  and  consumed 
in  the  actnal  work  of  construction.  The  con- 
clusion goes  only  to  matoials  used  and  con- 
sumed in  the  forms  aa  part  of  the  process 
of  actual  eonstmction.  There  obviously  can 
be  no  claim  of  11^  for  material  retaining  Its 
identity  as  Inml>er,  which,  after  Ite  use  la 
the  forms  In  the  building  for  whldi  it  was 
famished.  Is  taken  down  by  the  contractor 
and  removed  for  use  elsewhere.  Material  so 
nmoved,  to  the  extent,  at  least,  that  it  re* 
tains  ite  value  and  Identity*  cannot  be  said  to 
180P.-5 


have  been  used  or  consumed  In  the  construc- 
tion in  the  sense  contemplated  by  the  Code. 

[E]  But  what  logical  reason  can  be  assign- 
ed for  denying  the  claim  of  lien  to  that  pro- 
portion of  the  material  so  furnished,  which, 
either  aa  to  ite  substence  or  ite  value,  has 
actually  entered  Into  and  been  consumed  In 
the  work  of  construction?  There  can  be  no 
Injustice  to  the  owner  of  property  which  is 
properly  chargeable  with  the  full  value  of 
lumber  totally  consumed  in  such  a  use,  in 
making  his  property  liable  for  half  the  ma- 
terial, if  one-half  la  consumed,  or  one-half 
the  value,  if  its  value  Is  depreciated  one- 
half  by  the  use.  Neither  does  there  appear 
to  be  any  practical,  difficulty  in  arriving  at 
a  just  estimate  of  values  on  this  basis.  In 
this  case  some  of  the  lumber  for  forms  was 
used  over  and  over  again  In  different  stages 
of  the  construction,  so  as  to  practically  de- 
stroy Ite  commercial  value  for  any  purpose. 
Some  of  it  was  sawed  up  Into  short  and 
Irregular  lengths,  so  as  to  destroy  its  further 
use  and  Identity  as  lumber.  Some  of  It  was 
but  slightly  depreciated  in  value,  or  changed 
In  form,  and  when  removed  had  a  commer- 
cial value  of  perhaps  one-half  Ite  original 
price.  The  conrt  found,  on  all  the  evidence, 
that.  In  the  aggregate,  90  per  cent  in  value 
of  all  the  lumber  used  In  forms  was  con- 
sumed in  that  use.  If  this  finding  was  jtls- 
tlfied  by  the  evidence  it  accurately  fixes  the 
measure  of  value  of  the  material  which, 
through  the  use  of  these  forms,  wmt  into 
defendant's  building. 

This  method  of  fixing  the  liability  for  the 
use  of  material  in  concrete  forms  has  been 
adopted  by  the  courte  of  a  number  of  other 
stetes,  and  we  see  no  reason  why  it  Is  not 
logical  and  fair.  In  Darlington  L.  Co.  v. 
Wesaake  Co.,  161  Mo.  App.  723,  141  S.  W. 
931,  the  court  says: 

"Where  etrtain  material  la  provided  tar  by 
the  contract  in  the  erection  ot  a  atmcture,  and 
is  furnished  and  used  accordingly,  and  is,  ei- 
ther in  whole  or  in  part,  consomed  in  its  use, 
the  materialman  is  entitled  to  a  lien  for  the 
material  thus  conaumed  in  the  erection  of  the 
structure  to  the  extent  of  the  consumption  of 
its  reasonable  value,  regardless  of  the  fact 
whether  or  not  such  material  formed  a  perma- 
nent part  d  the  stmctore  wlien  oomideted. 
Consumption  of  value  means  a  depredation  in 
the  market  value  of  the  material  by  the  use  pro- 
vided for  by  the  contract." 

Relating  to  a  dalm  of  Um  for  material 
used  in  forms  for  a  concrete  building  where 
the  value  of  a  portion  of  the  material  was 
only  partly  destroyed,  the  Siqireme  Court  of 
Wisconsin,  In  Morits  v.  Lewis  Const  Co.,  168 
Wis.  40.  146  N.  W.  1120,  SI  U  B.  A.  (N.  &) 
1040,  says: 

"Nor  do  we  see  any  aoUd  reason  for  denying 
a  lien  for  the  amount  of  depreciation  of  tlie 
ronaining  25  pv  cent  of  t3ie  Inmtwr  nsed  for 


Digitized  by  Google 


180  PACIFIC  REFOBTBR 


(CaL 


■horins.   nil  Inmber  was  llkeidM  wed  In  the 

ooDfltraction  of  the  bailding,  but  In  Mndh  ose 
vai  not  wboUr  consumed,  bat  was  coniumed 
or  destroyed  to  the  extent  found  by  the  conrt 
bdow,  and  for  which  amount  of  destruction  or 
cmisiimption  a  lien  was  awarded." 

To  the  same  effect,  Baricer  &  Stewart  Lom- 
ber  Co.  t.  Marathon  Paper  Mills  Co.,  146 
Wis.  12.  180  N.  W.  866.  86  L.  R.  A.  (N.  8.) 
876;  Chicago  Lumber  Co.  t.  Douglas.  80 
Kan.  808,  181  Pac.  668.  44  U  B.  A.  (N. 
843. 

(I,  7]  4.  The  neit  point  urged  Is  that 
there  is  no  evidence  in  this  case  to  support 
the  all^tlon  of  the  complaint  and  finding 
of  the  conrt: 

"That  all  of  the  material  was  sold  to  be  used 
in  the  erection  and  constnicti«i  of  said  baild- 
ints." 

It  must  be  omfessed  that  there  Is  little 
or  no  direct  evidence  In  the  record  of  an  oc- 
press  agreement  to  tills  effect  Appellant 
says  that  "proof  of  sndi  an  apeemoit  or 
understanding  betwcMi  Dowell  (the  con- 
tractor) and  respondmt  Is  absfdnt^  essen- 
tial to  the  maintenance  of  respondent's  jndg- 
ment,**  and  Out  "we  cannot  inUx  that  there 
was  such  an  agreement.**  Proof  that  there 
was  BQch  an  agreranent  or  understanding  Is 
essentialt  but  we  do  not  agree  with  counsel 
for  appellant  that  sudi  agreement  cannot  be 
established  by  Inference.  If  there  is  soffl- 
dent  erldenoe  as  to  the  drcnmstancea  and 
negotlatiras  of  fhe  contract  and  delivery  of 
this  material  to  give  rise  to  a  legal  infw- 
ence  that  the  parties  arrived  at  audi  an 
understanding,  tlie  court  can  base  its  find- 
ing thereon,  without  a  word  of  direct  testi- 
mony as  to  such  agreement  or  understanding. 
Code  CiT.  Proc.  H  1832.  19S9.  1960;  8av.  ft 
Loan  Soe.  t.  Burnett,  106  CaL  S14.  SO  Pac. 
K2.  The  fmroe  ot  all  Indirect  evidence  rests 
cm  Inference;  There  is  some  evidence  In  the 
record  here  tending  to  sumwrt,  by  logical 
Infftrencf^  the  Ihiding  of  the  court  that  It  was 
definitely  understood  betweoi  the  parties 
that  this  lumber  was  furnished  to  be  used 
OQ  than  particular  buildings;  and  in  view 
of  Qie  entire  atnence  of  any  testimony,  cir> 
cnmstanc^  or  condition  to  the  cmitrary,  we 
are  not  prepared  to  say  the  trial  court  waa 
not  justified  In  Ita  finding.  The  material  aa 
ordered  was  to  be  deUvered,  and  was  de- 
livered, at  the  place  where  these  buildings 
were  being  constructed,  and  whlcb  was  not 
fba  idace  ot  business  of  the  oontracttn*.  Dow- 
ell, except  for  this  particular  contract  This 
desUnatlon  of  ddivery  was  entered  on  the 
bnis  of  revondoot  fbr  all  ttie  numerous  m- 
ders  ^  lumber.  It  appears  from  the  teM- 
m<my  of  the  omtractor  that  'he  ordered  the 
material  for  these  bolldlngs.  Fred  W^eatfaU, 
tlie  estimator  tar  respondoit,  was  asked  by 


counsel  If  he  estimated  the  lumber  'that  was 
sold  to  Mr.  Dowell  for  the  Bosworth  build- 
ings," and  If  be  knew  ttie  market  value  of 
the  lumb«  that  was  sold  at  that  thne^  and. 
he  dve  the  prices  as  shown  by  the  lists  of 
ttie  entire  order.  These  fscts,  taken  In  con- 
nection with  the  generally  known  and  estab* 
Ilshed  custom  of  dealers  to  diarge  materials 
so  fnmlsbed  to  Oie  particular  Job  on  whldi 
they  are  used,  fumldies  some  evldoice, 
though  slight,  as  to  an  agreement  and  undo- 
standlng  of  the  parties.  There  can  be  little 
excuse  for  a  lien  daimant  allowliv  his  om- 
tract,  in  this  material  particular,  to  rest 
upcm  audi  slight  showing;  but,  where  the 
moral  probabilities  as  to  the  transaction  ai« 
so  strongly  with  the  re^ndent,  we  wUl  not 
disturb  the  flndli«  In  his  fiivor. 

[1]  6.  Appellant's  shctti  assignment  of  er- 
ror arises  upon  the  variance  between  the  ai- 
l^Uons  of  the  complaint  and  the  proof  of- 
fered aa  to  the  contracts  under  which  the 
buildings  were  constructed.  The  complaint 
alleles  a  single  contract;  the  evidence  dl» 
doses  three  contracts  tar  different  parts  of 
the  work.  No  Issue  ms  made  as  to  this 
point.by  ttie  answer,  but  under  a  stlpalatbm 
at  the  trial  the  mattur  becmnes  an  Issue  hen. 
It  is  omtoided  by  appdlaat  that  whore  the 
liability  against  defteidants*  prvpertj  la 
shown  to  have  accrued  under  tiliree  separate 
contracts^  eadi  Covering  a  distinct  part  of 
the  work,  the  Itms  of  the  lien  daim  can- 
not all  be  lumped  together  and  made  charge- 
able on  the  entire  Job,  irrespective  of  the 
contract  under  whidi  they  may  have  arisen. 
This  possibly  might  be  true  under  the  me- 
chanic's lien  law  prior  to  1911.  where  the 
contracts  had  been  made  according  to  law 
and  filed  with  the  county  recorder,  or.  un- 
der the  amended  law  of  1911,  where  the  lia- 
tdlity  of  the  owner  had  been  limited  by  the 
execution, of  a  bcmd  as  provided  by  section 
1183.  This  ose  arises  under  the  ammded 
meduuilcfs  lien  law  ct  1911  (St  1911.  p. 
1813),  and  it  does  not  appear  that  any  bimd 
was  executed,  and  there  is  therefore  no  11m- 
itatton  m  the  liability  of  ttie  owner  for  Ua^ 
daims.  It  can  make  no  dlffinenoe  to  bim 
whether  the  liens  diargeable  against  this 
property  arise  under  the  one  or  the  other 
of  the  contracts.  It  appears  from  the  evi- 
dence that  the  three  contracts  wwe  for 
buildings,  or  parts  of  baildlngs,  all  erected 
on  the  same  pn^tertjr,  and  as  part  of  a  sln^ 
plant  or  mterprlsa  nnd«  these  conditions 
we  see  no  reason  why  the  construction  of  the 
court  reached  In  Booth  v.  Peodola,  88  CU. 
36,  28  Pac  20a  2S  Paa  1101.  doea  not  ap- 
ply here. 

A  similar  and  more  pointed  ruling  on  the 
same  matter  la  made  in  the  case  of  Acme 
Lumber  Ca  v.  WesSlinib  siQ>ra,  where  the 
lien  claims  arose  under  several  separate  oral 
contracts,  and  the  court  held  that- 
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**It  was  not  iiflce«aiT  to  the  Talldttr  of  tit« 
claim  of  li^  that  It  should  be  set  forth  that 
th«  demand  was  based  ui>on  more  than  one 
contract  and  then  segregate  and  separately  state 
th*  amount  d  each,  even  though  the  erldence 
adduced  in  support  of  the  lien  shows  that  the 
woA  and  labor  for  whidi  the  lien  la  daimed 
was  performed  up<»  separate  and  distinct  strac- 
tnres  nnder  separate  and  distinct  contracts" 
(citing  Kritser  t.  Tncj  Bng.  Co^,  19  Cal.  App. 
287,  116  Pae.  700;  Boiaot  on  Mecb.  liens, 
|40«. 


[I]  7.  Hie  Items  iiharged  vp  with  Oils  ma- 
terial for  cartage  aeon  to  have  been  Incor- 
porated as  part  of  the  price  of  the  total  Mil 
rendmd  for  "material  fomlahed.**  and  wore 
Vtopetij  80  Included  as  part  of  the  claim  of 
Uen  tor  value  of  the  materials.  West  Coast 
Lumber  Co.  v.  Newfcirk,  80  Cal.  275,  22  Pac. 
281;  Wood,  Curtis  &  Ca  v.  B!l  Dorado  L. 
Go,  1S8  Oal.  282,  94  Pac  877,  16  U  B.  A. 
(N.  S.)  086»  m  Am.  St  Rep.  80;  16  Ann. 
Cas.  882. 

[II]  We  are  of  the  opinion  that  Uie  plain- 
tiff  is  entitled  to  oiforce  Us  Uen  for  the 
material  famished  and  used  In  forms  to  the 
eztoit  of  the  Talue  cmsnmed-  In  sndi  us^ 
but  are  at  a  loss  to  understand  how  the  trial 
court  arrived  at  ^  valuation  fixed  1^  Uie 
findings.  The  evidencQ  covering  this  ques- 
tion is  confusing  to  the  dqrree  of  being  un- 
intelligibly but,  even  then,  aasumlng  the  cor- 
rectness of  tlie  court's  finding  that  all  but 
10  par  cent  of  the  value  of  the  lumber  used 
In  forms  was  consumed'  In  that  usy  there  Is 
nothing  In  the  findings  determining  ttie 
amonnt  or  value  of  the  material  which  was 
used  for  forms.  The  total  amount  and  value 
of  all  lumber  furnished  la  found,  but  It  ap- 
pears from  the  evidence  that  some  thou-, 
sands  of  feet  fiomrlng  wait  Into  the  build- 
ings whlfdi  was  not  used  for  forms.  The 
value  ot  this  does  not  appear  In  evldeace^ 
and  neithw  the  value  nor  quantity  appears 
in  the  findings,  whldi  leaves  an  indetermi- 
nate  quantity,  as  well  as  valuer  ot  the  lum- 
ber that  was  used  and  omsamed  in  the 
fwms.  Again,  after  finding  that  10  per  cmt 
of  the  value  of  the  lanil>er  used  for  forms 
ms  not  consumed  In  such  nsy  the  fhidii^- 
flz  the  value  of  the  salvage  at  only  $76,  and 
the  judgment  Is  1»sed  on  that  deduction; 
wbmaa,  <m  any  basis  of  fact  justified  the 
evidence,  10  per  c»t  of  the  value  of  ma-i 
terial  used  In  twms  must  have  amounted  to 
nearly  twice  Oiat  sum. 

As  we  see  no  way  of  modifying  flw  judg- 
moit,  under  the  condition  ot  fb»  record,  the 
case  will  be  remanded  tor  a  new  trial  as  to 
the  one  Issue  rctatlve  to  the  value  of  the 
material  furnished  and  consumed  in  the  con- 
•Cructlm  of  these  buildings. 

We  concur:  BINLAYSON.  P.  J.;  THOM- 
A&  J. 


(«0b1.  Avpw  lU) 
FBLSENTHAL  v.  WARRING  et  sL 

(CSV.  2881.) 

(District  Court  ot  Appeal,  Second  District  Di- 
vite  2,  California.   Feb.- 27,  1019.) 

1.  WATBBS  AHD  WAin  COUKSES    4=9140,  ISO 

(7)— Right  .of  Wat  vob  Ibbxqation  Dnca 

— Location— Changb. 
Whether  defendants'  easement  tor  irrigation 
ditch  across  plaintiff's  land  was  acquired  by 
express  grant  or  by  prescription,  the  right  was 
limited  to  the  line  of  the  ditch,  and  defendants 
were  without  right  to  construct  a  new  ditch 
thereon  at  a  different  place,  altiion^  only  25 
to  40  feet  distant  from  the  aid  line. 

2.  WATEBS  AHD  WaIKB  COUB8K8   ^dfK  145 

— Ea 81 MKRTS— Ditch— Location— Right  to 
CoNBiBUOT  New  Ditch  oh  Ot&eb  Land. 
Civ.  Code,  {  800,  providing  that  "the  extent 
of  a  servitude  is  determined  by  the  terms  of  the 
grsnt  or  the  nature  of  the  enjoyment  by  which 
it  was  acquired,"  does  not  warrant  defendants 
who  had  acquired  a  right  to  divert  water  from 
a  creek  on  j^aintilTs  land  and  a  right  ot  way 
(or  a  ditdi  over  the  land  to  construct  a  new 
ditch  at  aqpther  piece,  because  the  first  ditch 
had  been  destroyed  by  a  flood,  whether  the  right 
ot  way  reated  upon  an  express  grant  from  the 
government  under  Act  Cong.  July  26,  186d,  or 
upon  preseriptiiKL 

8.  WaTBBS  ARD  WAm  OOUBSIS  4ss>145  -~ 

BASEicBnT  voB  DncH— LooAnoii  Ann  Usb 

— Crakgb. 
If  defaidants*  title  to  an  easement  for  an 
irrigation  ditdi  reated  upon  prescription  imply- 
inff  a  grant  lu  view  of  Civ.  Code,  |  806,  pro- 
viding that  the  extent  of  servitude  is  determined 
by  the  nature  <^  the  enjojrment  the  right  Is 
limited  to  the  conducting  of  water  in  the  open 
earthen  ditdi  over  plsintiirB  land ;  the  Une 
of  the  ditch  fixing  the  extent  of  the  servitude 
upon  such  land. 

4.  Watebb  and  Watbb  Coubsbs  4s3>30  — 

PBIKABT    AHD    SeCONDABT    BUSBMBlfTS  — 

CHAKOTno  Line  or  Ditch. 
Hie  right  of  an  kppropriator  of  water  upon 
government  land,  that  has  since  become  private 
property,  to  divert  the  water  at  any  particular 
place  and  conduct  to  hia  own  laud  over  land 
that  has  passed  into  private  ownership,  is  the 
right  of  a  grantee  at  an  easement  and  as  a 
primary  easement  It  includes  sndi  secondary 
easements  as  are  necessary  to  Its  full  enjoyment, 
Budi  as  the  right  to  enter  the  servient  tenement 
to  make  repairs,  Irat  not  the  right  to  increase 
the  burden  by  "^owgiig  the  positirak  <k  Uie 
ditch. 

5.  IitJUircTXon  ^>28— Goupabatxvb  Ihjubt 

IBOH  GBAimNO  ARD  WiTHBOLDIIlO  ~  GoOD 

Faith  ot  PLAiKmr. 
Injunction  will  not  be  denied  because  grea^ 
er  injury  will  result  to  one  party  from  its  award 
than  will  result  to  the  other  from  its  withhold- 
ing, particularly  where  the  applicant  plaintiff 
was  not  guilty  of  laches  and  tiie  defendant  did 
not  complete  the  reconstruction  of  the  ditdi 
sought  to  be  anjoined  In  good  faith ;  the  matter 
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of  injniietlon  htSng  one  of  right  and  not  of 
grace. 

6.  iKJTrNOTIOK  «=S>1S— BlOHI  TO  Irjunction 

—  "SuBeTAnnu.  Injubt"  —  Substaktial 
Dauaqb. 

To  Justify '  tbe  ixsnance  of  an  injunction, 
there  must  be  "eubatantial  injur;,**  but  sub- 
stantial injury  doea  not  necesiarily  iuTtdve  "^b- 
stantlal  damage,"  and  tlie  right  doea  not  depend 
upon  the  extoit  of  the  damage  measured  by  a 
money  standard. 

[Bd.  Note.— For  other  definltlona,  see  Words 
and  Phrases,  Second  Series,  Error  not  Cauring 
Substantial  Injury.] 

7.  InjuNcnon  ^»2S  —  Baxjjtcb  or  Ooir- 

VEHIERCS  —  FlNAI.  IllJVHOTIOR  —  IHTA- 
BIOH  OF  PBOFBBTT  RIQHTS. 

The  doctrine  of  balance  of  cmvenience  has 
no  application  to  final  decrees  after  hearing  on 
plenary  proofs  and  cannot  be  made  to  Justify  or 
authorize  the  Invasion  ot  the  property  rights 
of  one  private  party  to  serve  the  convenience 
or  necesdties  of  ano&er  private  party. 

B.  Watebs  and  Waxbb  Coubsbs  4=9152(11)' 

— UBB   OW  BABBMBlTT^LaaTATIOll    BT  I^- 

obis. 

In  a  suit  by  an  owner  of  lavd  to  enjoin 
defendant  -who  had  acquired  an  easement  for 
an  irrigation  dltdi  across  plalntifCs  land  from 
reconstructing  a  ditch  destroyed  by  flood  at  a 
place  other  than  that  of  the  easement,  while  it 
was  proper  to  fix  the  quantity  of  water  diverted 
by  defendant  for  irrigation  purposes,  where 
plaintiff  was  a  riparian  pnvrietor  with  the 
usual  usufmetnary  Indubitable  rights,  it  was 
error  to  limit  his  user  by  the  decree. 

9.  Watbbs  and  Wateb  Coubsbs  ^=»1S2(11) 

—  Appbopbiation  —  Action  —  Decbu  — 
Beneficial  Use. 

In  a  suit  to  enjoin  defendant's  reconstj-uc- 
tion  of  a  ditch  upon  plaintUPs  land  at  a  place 
other  than  that  where  defendant  had  acquired 
an  easement,  it  waa  error  to  0x  the  quantity 
of  watw  diverted  by  defendant  by  the  measure 
of  the  capacity  of  his  ditch ;  his  r^ts  being 
limited  to  the  water  actually  diverted  and  ap- 
plied by  him  to  beneficial,  uses. 

10.  Watebs  and  Wateb  Covbseb  4=3l{^8> 

—  AUODKT  DrVBBTBD  —  BKHBIICUI.  USB 

—Evidence. 
Because  defendants*  evidence  showed  their 
ditch  to  have  a  capacity  of  60  inches  and  that' 
tiltey  always  nsed  the  ditch  capacity,  the  court 
could  not  infer  therefrom  that  60  inches  is 
reastHialdy  necessary  for  their  benefldal  use, 
where  tibere  waa  direct  evidence  by  defendants 
tiiemselv^  that  60  inches  greatly  exceeded  their 
needs  for  their  beneficial  uses. 

11.  Watebs  and  Wateb  Coubses  4»152(11) 

— APPBOrpIATION — CONETUNl!  FLOW— CON- 
STBUCTION  OP  DeCBBE. 

Where  defendants'  witnesa  stated  that  80 
indies  "ccmstant  flow"  over  an  irrigatim  ditch 
would  svfflce  for  defendantif  benefldal  nae  in 
Irrigating  lands,  Md,  that  the  expresdon  "60 
InchM"  in  the  decree  of  award  to  defendants 
means  60  inches  "constant  flow." 


12.  Appeal  and  Ebbob  *=»1011(1)— Rbvibw 
— FzHDiHo  Upoh  Cosiuonna  BvzDiiiaB. 
Where  it  la  dearly  apparent  diat  the  courts 
finding  IhBt  respondents  are  entitled  to  60  indi- 
es of  water  Is  based  upon  the  erroneous  thewy 
that  the  extent  of  their  right  is  measured  by 
the  capacity  of  their  ditch,  and  tlut  audi 
amount  has  been  decreed  to  them  in  spite  of 
the  testimony  of  one  of  tiiem  that  much  leas 
would  suffice  thdr  reasonable  needs,  the  finding 
must  be  reversed  although  there  is  a  snbstan- 
tial  conflict  in  Uie  evidence  therecm. 

18.  Appeal  and  Ebbob  ^110-Obdbbb  Af- 
pBUABLi— Motion  fw  New  O^ial. 
An  attonpted  appeal  from  an  order  doiying 
appellant's  moti<m  for  a  new  trial,  taken  after 
Code  Civ.  Proc  |  963,  was  amended  in  1019, 
must  be  dlamissed,  since  appeala  from  such  ot- 
ders  are  no  longer  allowed  nnder  the  atatnte. 

Appeal  from  Superior  Court,  Tentora  Coun- 
ty; John  M.  Xorkf  Judges 

smt  by  D.  Felsentbal  againt  U.  D.  Wu^ 
ring  and  uioOm.  From  a  jodcment  tm 
defmdant,  and  an  order  d«iying  a  new  trial, 
plalntifl  appeals.  Judgment  reversed,  end 
appeal  from  order  dcnytng  new  trial  dto- 
missed. 

Chaa.  F.  Blackstock,  of  Oxnard,  for  appel- 
lant 

Walter  F.  Haai^  Haaa  &  Dunnigan,  and 
Bobert  M.  Clarke^  all  of  Lo>  Angeles,  tot  re- 

spondoits. 

FINLAYSON,  P.  J.  The  controversy  whicti 
resulted  in  this  action  arose  concemlng  tbe 
right  to  water  flowing  In  Hoppw  creek.  In 
Ventura  county,  and  the  asserted  right  ot 
defendants  to  reconstruct  and  maintain  a. 
ditch  across  plaintiff's  land. 

Plaintiff  owns  137H  acres  of  land  riparian 
to  tbe  creek.  Of  this  tract  about  13  acres 
are  suitable  for  culttvatim.  Defendants  own 
lands  in  the  same  vldnity,  only  a  small  pw- 
tlon  of  which  is  riparian  to  tbe  stream. 

In  1870,  when  plalntUTs  land  waa  still  a 
part  of  tbe  public  domain,  defendants  con- 
structed a  dam  In  the  creek  at  a  place  with- 
in what  is  now  plalntUTs  private  property. 
At  what  time  the  land  now  owned  by  plain- 
tiff ceased  to  be  government  land  does  not 
appear  from  the  record.  From  an  Intalie  In 
tbe  dam  that  defendants  thus  constructed  on 
what  is  now  plalntUf'a  property,  they  di- 
verted water,  through  a  ditch,  across  tbe 
land  that  Is  now  plalntlfTs.  A  part  of  tbe 
dltdi  was  in  the  bed  of  tbe  creek,  and  a  part 
ran  along  and  upon  tbe  westerly  bank  of  the 
stream.  Hie  water  thus  diverted  has  ever 
since  been  nsed  by  defendants,  below  tbe  in- 
take, on  tbelr  lands,  east  and  southeast  of 
plalntUTs  land.  In  1878  the  channel  of  Hop- 
per creek  was  changed  somewhat  by  tbe 
floods  of  that  year.  Thereupon  defendants 
constructed  a  new  intake  about  350  feet 
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further  upstream,  and,  at  the  same  time, 
etmstructed  an  additional  350  feet  of  ditch 
extending  from  this  new  Intake  to  the  bead 
of  the  ditch  of  1870.  UntU  the  flood  of  1914 
*ike  ditch,  though  repaired  from  time  to  time, 
remained  approximately  as  it  was  when  the 
work  of  1878  was  completed.  The  capacity 
of  the  ditch  iB  60  miner's  inches,  continuous 
flow.  It  Is  made  of  earth,  with  an  average 
width  of  2  feet  at  the  hottom  and  6  feet  at 
the  top,  and  an  average  depth  of  18  Inchea. 
From  the  foregoing  It  will  be  seen  that,  at 
the  time  when  this  action  was  brought,  de- 
fendants had  acquired  an  easement  in  plaln- 
tUTs  land,  giving  them  the  right  to  main- 
tain the  ditch,  as  so  constructed,  as  a  con- 
duit for  the  amount  of  water  that  they  right- 
folly  might  divert  from  Hopper  creek  at  the 
intake  on  lAalntUTs  land,  for  use  «i  their 
nonriparian  lands  und^  the  flow  of  the 
ditch. 

In  1914  a  section  of  the  ditch  was  washed 
awajt  as  well  as  the  bank  along  which  that 
part  of  it  had  been  constmcted,  making  It 
necessary  for  defendants  to  rebuild.  This 
flood  ot  1914  eroded  tbe  westwly  bank  of  the 
stream  so  that  now  the  bank  Is  ume  feet 
Anther  west  of  where  it  prevlonaly  had  been. 
Shortly  aftw  tbe  washont  at  1914,  bat  prior 
to  the  commenconait  at  tbe  acUcHi,  defaid- 
ants  commenced  the  reconstmctlon  of  their 
ditch  on  plaintUTs  land,  and  flnlshed  tHe 
work  of  reconstmctlon  some  time  after  the 
action  was  commenced.  Three  hundred  and 
fifty  feet  of  this  reconstructed  ditch  defend- 
ants constructed  along  the  hank  of  the  creek 
at  a  distance  of  from  2S  to  40  feet  west  of 
the  old  ditch  Hue.  Tbe  action  was  com- 
menced while  defendants  were  rebuilding  the 
ditch,  and  before  Its  final  reconstruction.  At 
the  time  of  filing  tie  complaint  a  temporary 
restraining  order  was  issued.  This  order 
was  dissolved  shortly  after  the  filing  of  de- 
fendants' answer.  So  that,  before  tbe  entry 
of  the  final  decree,  defendants  had  completed 
the  ditch ,  along  the  new  line,  350  feet  of 
which  was,  as  we  have  stated,  from  25  to  40 
feet  west  of  where  It  formerly  had  been. 
Plaintiff  testified  that,  as  located,  the  re- 
constructed ditch  of  1914  would  work  less 
injury  to  his  land  than  if  located  at  any 
other  place  on  his  property,  outside  of  the 
old  location  or  In  the  creek  bottom,  where, 
be  said,  It  would  do  him  no  Injury  whatever. 
There  also  is  evidence  to  the  efFect  that.  If 
the  reconstructed  ditch  had  been  built  In  the 
creek  bottom,  defendants  would  have  to  con- 
struct it  op<Ki  an  artificial  embankment 
which,  in  all  probability,  would  be  swept 
away  by  each  recurring  freshet  The  nar- 
row strip  of  plaintiff's  land — about  360  feet 
in  lengtb  and  6  or  more  feet  In  width — so  ap- 
pri^rlated  by  defendants  In  1014  for  their  re- 
constructed ditch.  Is  good  sandy  loam,  suit- 
able for  cultivation,  upon  which  com  was 
growing  at  the  time  when  this  part  of  the 


reconstracted  ditch  was  built  Its  value, 
however,  does  not  exceed  $12,  and  the  in- 
Jury  to  plaintiff's  freehold  caused  by  defwd- 
ants'  appropriation  of  his  land  for  the  recon- 
structed ditch  of  1014  will  not  exceed  $12. 
It  is  no  doubt  true  that,  as  claimed  by  de- 
fendants, they  will  sustain  considerable  loss 
if  they  are  not  permitted  to  divert  from  the 
creek  and  convey  to  their  orchards,  through 
a  ditch  on  plalntlfTs  land«  the  water  here- 
tofore BO  diverted  and  conveyed  by  them — a 
loss  much  in  excess  of  the  $12  damage  to 
plalntlfTs  land  by  reason  of  the  change  in  the. 
line  of  the  ditch. 

The  complaint  sets  forth. two  causes  of  ac- 
tion. In  the  firsi^  plaintiff  seeks  a  preven- 
tive Injunction,  ejijolning  defendants  from 
comideting  the  reconstmctlon  of  the  ditch 
alcmg  the  new  line — 20  to  40  feet  west  of  the 
old  line — and  a  mandatory  injunction  requit- 
ing defendants  to  place  plaintiff's  land  in  the 
same  condition  as  before  the  excavation  of 
the  new  dltdi,  which,  as  we  have  seen,  had 
been  partially  reconstructed  when  the  action 
was  commenced.  In  his  second  count,  plain- 
tiff seeks  to  quiet  his  title  to  tbe  watora  ot 
the  creek.  Tbe  court  denied  plaintiff  any  In- 
junctive rellet  whatever ;  Instead,  it  ^twed 
a  decree  adjudging  d^endants  to  be  the  own- 
ers of  an  easement  over  plalntUTs  land  for 
the  constractiont  maintenance,  repair,  and  re- 
construction of  a  dltcli  "substantially  along 
tbe  line  of  the  present  existing  ditcb"— that 
is,  along  the  line  of  the  ditch  as  reconstruct- 
ed In  1914,  25  to  40  feet  west  of  the  former 
ditch  line.  The  court  likewise  mjotned 
plaintiff  from  asserting  any  right  or  title  ad- 
verse to  sadL  easement,  and  from  Interfwlng 
with  the  dltdi.  Tlie  decree  dedaree  ttiat 
plaintiff  to  the  owner  ot  2%  Indies  of  water 
in  the  creek,  for  Irrigation  and  domestic  pur- 
poses ;  that  defendants  are  the  owners  of  all 
the  water  of  the  creek  flowing  down  to  tiieir 
intake  on  plaintiff's  land,  up  to  60  Inches,  ex- 
cepting tbe  2%  inches  adjudged  to  belong . 
to  the  plaintiff;  that  plaintiff  be  enjoined 
from  taking  more  than  2%  inches  at  any 
time  when  the  amount  flowing  to  defendants* 
ditch  shall  not  exceed  60  Inches.  From  the 
Judgment  and  an  order  denying  his  motion 
for  new  trial,  plaintifl  appeals. 

[1]  1.  The  court  erred  In  denying  ap[>ellant 
any  injunctive  relief  and  adjudging  that  re- 
spondents have  an  easement  In  appellaut's 
land  for  the  constmcUon,  operation,  and  main- 
tenance of  a  ditch  along  the  new  ditch  line. 
Respondents*  right  to  maintain  a  ditch  on  ap- 
pellant's land  was  the  right  to  continue  the 
ditch  that  they  were  enjoying  immediately 
before  the  flood  of  1914.  At  that  Ume  they 
owned  a  certain  right  of  way  for  a  ditch  of 
a  certain  character,  acquired  either  by  pre* 
scription  or  while  the  land  was  still  a  part 
of  the  public  unoccupied  lands  of  the  United 
States.  The  right  of  respondents  In  r^rd 
to  appellahf  ■  land,  whatever  its  source,  was 
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■Iniplj  to  continue  the  use  thereof  which 
they  were  enjoying  at  the  time  he  acquired 
the  land.  Prior  to  the  washout  of  1914  the 
right  of  way  had  been  deflnitely  fixed  and 
located  along  a  certain  definite  and  well-do- 
fined  Une.  The  previous  location  of  the  right 
of  way  for  the  ditch  bad  t>een  as  deflnitely 
and  finally  fixed  by  th6  acts  of  respondents 
as  It  would  have  been  had  the  metes  and 
bounds  been  set  forth  In  an  Instrument  of 
grant.  They  had  ac(iulred  the  right  to  that 
particular  location  and  no  other.  The  re- 
mainder of  appellant's  land  was  bis,  free 
from  any  right  of  respondents.  After  the 
flood  of  1914,  when  they -reconstructed  their 
ditch,  respondents  appropriated  for  their  use 
different  land  of  api>ellant's.  We  know  of  no 
principle  of  law  that  warrants  respondents 
In  sobjectlng  to  their  use  another  and  differ- 
ent portion  of  appellant's  land  without  his 
consent  It  Is  elemoitary  that  the  location 
of  an  easement  of  this  character  cannot  be 
dunged  by  either  party  without  Oxb  other's 
ctmsent,  after  it  has  been  Anally  established 
— whether  it  has  been  established  by  the 
express  tmns  of  a  grant,  or  by  conduct  that 
glrea  rise  to  a  prescriptive  title.  The  acQOI- 
sition  of  a  right  of  way  over  one  portion  of 
a  person's  land,  whether  by  grant  or  pre- 
scription, gives  the  grantee  no  right  over  any 
other  porUon.  It  is  oitirdy  Immaterial  that 
the  new  line  was  only  from  2S  to  40  feet  dis- 
tant from  the  old  line.  It  was  upon  the  prop- 
erty at  appelant,  over  which  respondents 
had  no  right  whatever,  and  the  prlnc^le  la 
the  same  as  If  the  new  Une  bad  been  bun- 
dreds  ct  feet  away  from  the  old  ona  Vestal 

Tonng,  147  Cat  71S*  82  Pes.  SSL. 

MotHing  In  Ware  v.  Walker,  70  GaL  591. 12 
Fa&  476,  is  Inimical  to  these  vlem  There 
the  bed  ta  ttu»  stream,  where  used  the 
plalntlif,  could  not  be  beneficially  used  by 
the  defendants  and  no  land  available  for  any 
useful  pnrime  whatever  was  Invaded— ^th- 
ing of  any  value  whatever  was  appnqniated. 
Having  ased  the  bed  or  dutnnel  of  the  ar- 
royo  as  a  pait  of  bis  conduit  for  the  water 
that  he  was  aitltled  to  divert,  Just  as  Iw 
would  use  an  artificial  dltdi'  for  the  same 
purpose^  the  plaintiff  In  that  case  bad  the 
same  right  to  dean  out,  remove  obstructions 
from,  and  repair  the  part  of  his  conduit  that 
oonslsted  of  the  cbannd  bed  that  he  would 
have  had  had  the  whole  con^sted  of  an  arti- 
ficial dltdi.  1^  stream  had  become  ob- 
structed by  the  d^oslts,  from  natural  causes, 
of  gravel  In  Its  bed,  so  as  to  pitevoit  Oie-flow 
of  water  to  idalnUfTs  dltdi;  \iv  digging  a 
dltdi  through  the  sand  bar  that  had  formed 
In  the  dunnd  of  the  arroyo,  plaintiff  did 
noUilng  more  of  injury  to  the  defendant  than 
if  he  had  removed  a  number  of  fallen  trees 
whldi  might  have  beoi  washed  down  the 
floods  of  winter,  and  wUdi  had  lain  across 
the  stream,  obstructing  the  flow  of  the  water 
and  prevoiting  it  from  entering  plaintiff's 
dltdL 


[>,  I]  Bespoudents  assert  that,  because  tbef 
have  acquired  the  right  to  divert  water  from 
Uopper  creek  at  a  point  of  diversion  on  ap- 
pdlant'a  land,  they  necessarily  have  acqu^ 
ed,  as  an  Inddent  to  that  right,  a  rl^t  ot 
way  for  a  ditch  over  the  land;  and  that 
therefor^  it  the  way  formerly  used  for  tbn 
ditch  be  destroyed  by  flood,  or  other  act  iit 
God,  they  may  rec<mstruct  Oib  ditch  along  a 
new  line,  provided  It  be  the  one  that  wiU 
entail  the  least  Injury  to  appellant's  land. 
To  support  this  contention  they  dte  section 
806  of  the  avU  Code.  By  this  section  it  is 
provided  that— 

"His  extent  ot  a  swvltnde  is  determined  1^^ 
the  terms  ot  the  grant,  m  the  nature  of  the  en* 
Joyment  by  which  it  was  acquired." 

Whether  respondentia  title  to  a  rt^t  of 
my  for  a  ditdi  be  regarded  as  one  resting 
upon  an  express  grant  fnnn  the  government 
under  the  Act  of  July  20,  1866,  c  262,  14 
Stat  261,  or  vpoa  prescrii^lOD— an  Implied 
grant— the  result  Is  the  same.  If  regarded 
as  an  express  grant  from  the  govemmoit  It 
was  a  grant  that  did  not  spedfically  bound 
or  define  the  right  of  way.  While  the  land 
was  still  a  part  of  the  public  domain,  ttte 
way  became  definitely  fixed  and  located  along 
a  certain  line  by  tbe  ocmduct  of  the  grantees, 
the  reqtondents  here  (14  Cjc  1161;  Win- 
slow  T.  City  of  Tallejo,  148  CaL  723.  84  Paa 
181,  5  L.  B.  A.  [N.  SJ  881.  113  Am.  St  Bepu 
349,  7  Ann.  Cas.  85^ ;  and,  when  anwllant^s 
land  acquired  the  Impnes  of  private  i«ap- 
erty.  tiie  terms  of  the  grant  could  not  bt 
dianged,  without  his  crasoit  so  as  to  change 
tibe  diaracter  of  tbe  easement  or  materially 
Increase  the  burdoi  at  the  servloit  estate. 
McGuire  V.  Brown,  100  Oal.  660, 39  Pac  1060^ 
30  L.  B.  A.  884.  If  respondents'  title  be  re- 
garded as  resting  npoo  prescriptttmr-an  im- 
plied grant— then  for  the  purpose  of  deter- 
mining its  terms  we  must  looik  to  the  nature 
of  HiB  wjoymoit  whldi  it  was  acquired ; 
for,  as  provided  ttie  Code  section  already 
quoted,  tbe  nature  of  that  enj<vniait  meaa- 
nres  the  extent  of  the  servitude.  Tbe  nature 
of  respondents^  okjoyment  ot  tiw  servitude 
consisted  In  coodactlng  water  in  an  open 
earthen  ditch  that  followed  a  certain  well 
defined  and  established  course  over  a|^- 
lant's  land— a  Une  that  had  beoi  established 
for  many  years.  That  line,  therefore,  and 
none  other,  fixed  the  extuit  of  the  servitude 
that  rested  nptm  appellanf  a  realty.  Allen 
V.  San  Jose  I*  &  W.  Co..  92  OaL  13S,  28  Pac. 
216.  16  L.  R.  A.  93;  Vestal     Toon^  siq>ra. 

W  Tbo  rifi^t  of  an  appropriator  of  water 
upon  govttnment  land  Uut  has  since  become 
private  property  to  divert  the  water  at  any 
particular  place  of  diverritm,  and  conduct  it 
to  his  own  land  over  tbe  land  that  has  pass- 
ed Into  private  ownenAlp.  is  the  rl^t  of  a 
grantee  of  an  easement  As  a  primary  ease* 
moit  it  of  course  Indudes  what  are  some- 
tlmes  called  "secondaiy  easements,"  or  the 
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ri^t  to  4o  BDch  things  u  an  necessary  for 
tb»  full  enjoymeot  of  the  easement  Itself,  as, 
fiv  uamfde.  the  right  to.  enter  upon  the  serv- 
ient tenmooit  and  make  necessary  repairs. 
But  secondary  easements  do  not  give  the 
owner  of  the  primary  easement  the  right  to 
Increase  the  burden  upon  the  servient  tene- 
moit 

"nn  harden  of  the  dmnhiant  tenement  can- 
not be  enlarged  to  the  manifest  Iniory  of  the 
•errlent  estate  bv  an  atieration  tn  the  mode  of 
mio^mg  the  former."  North  Fork  W.  Co.  t. 
Edwards,  m  OaL  666,  64  Pac  69.  CRn  ital- 
ics are  ooxs^ 

The  right  of  secondary  easranents  Is  not  a 
right  to  change  the  mode  of  enjoyment,  If 
sncb  change  Increases  the  burden  npon  the 
servient  estate — as  would  be  the  case  If  re- 
spondents shifted  the  line  of  their  ditch  ev- 
ery time  a  winter  Sood  or  spring  freshet 
washed  away  or  ate  Into  the  bank  of  the 
stream.  North  Fork  W.  Co.  t.  Edwards,  su- 
pra; JoseiOi  T.  Ager,  108  CaL  617,  41  Pac. 
422;  OUver  v.  Agasse,  132  CaL  297,  64  Pac 
401 ;  Snyder  v.  Colorado,  etc:,  Co.,  181  Fed. 
62,  104  C.  a  A.  136l 

'Tlie  right  to  appnvriate  tbe  waters  ct  a 
stieaiB  does  not  carry  with  it  the  right  to  bar- 
dsn  tiie  lands  of  another  with  a  ditch  for  the 
porpoae  of  diverting  the  waters  and  carrying 
(hem  to  the  place  of  Intended  use,  for  that  can- 
not be  done  without  a  grant  from  the  land- 
owner  or  a  lawful  ezerdse  of  die  power  <^ 
eminent  domain ;  and  thit  althouffh  the  partio- 
Mtar  ofrowMCancet  be  $uch  that  the  propoaed 
approprfoMo»  cannot  he  effected  without  the 
^tefc.**  Snyder  v.  ColoradD,  eta,  Col,  snpxa. 
(Xhe  italics  are  onn.) 

[I,  I]  Finally,  it  is  oontcnded  tbat  ApvA- 
lant  is  not  aittOed  to  any  injunctive  relief 
jMcanse  an  Injnnctloa  It  a  matter,  not  of 
rlg^t,  bat  of  grace;  and  that  greater  injory 
will  result  la  awarding  tlun  In  withholding 
the  inJoQCtlon.  The  general  principle  that, 
wbaa  one  withoat  right  attempts  to  appro* 
IMiato  tbe  propotr  another  by  conduct 
wbixh  will  ripen  Into  an  easement,  a  court  of 
equity  will  compel  the  trespasser  to  undo,  so 
far  aa  posalbleb  what  he  has  wrongfnUy  done. 
Is  too  well  established  for  discnaaioa.  To 
tills  gennal  rale  there  are  a  few  well-recog- 
niaed  oosptlonsL  Thus,  It  has  been  h^  that 
a  coort  of  OQulty  may  decline  to  Ismo  a  man- 
datory Injunction  where  the  defendant  la  en- 
saged  In  a  badness  that  serves  the  public; 
or  where,  by  Innocwt  mistake,  erectioaa  have 
bem  Biaced  a  little  upon  the  plaintiff's  land 
and  tlie  damage  caused  to  de^dAnt  by  OiAr 
ronoral  would  be  greatly  dlspnqxvdonatB  to 
the  Injury  of  whldi  the  xdalntUf  complains, 
and  the  defendant  has  proceeded  with  the 
erection  while  laboring  under  an  Innocent 
inl^^fc^  of  £ftct  or  a  bona  flde  claim  of  right, 
and  the  pl^tlfl  haa  been  gaOty  of  ladiea. 
6  F«mi.'8  Bq.  Bern.,  1  SOB;  Ssathmary  Bo»> 
t«n,  etc,  Sty.  Co„  214  Blass.  4%  100  N.  S. 


1107.  Respondents  contmtlon  Is  that  theli 
case  presents  features  that  bring  it  within 
these  exertions  to  the  general  rule.  But  the 
appellant  here  was  not  guilty  of  laches,  and 
respondents  did  not  complete  the  reconstruct- 
ed ditch  in  good  faith.  A  large  part  of  It 
was  completed  by  them  in  the  face  of  appel- 
lant's objection  after  the  action  was  com- 
menced and  a  restraining  order  issued — the 
order  that  subsequently  was  dissolved. 

To  Justify  the  issuance  of  an  InJunctlMi 
there  must  be  substantial  Injury.  Substan- 
tial "injury,"  however,  does  not  necessarily 
Involve  substantial  "damage."  Where  a  val- 
uable property  right  exists — no  matter  how 
small  its  value  may  be— and  that  right  Is 
substantially  and  materially  Interfered  with 
by  a  nuisance  caused  by  the  wrongful  use  of 
the  property  by  another,  if  the  injury  Is  of  a 
contlnnlng  nature,  requiring  a  multiplicity 
of  suits  to  secure  its  redress,  the  Injured 
owner  of  the  right,  if  he  t>e  not  himself  at 
fault  through  laches  or  otherwise  Is  oitltled 
to  injunctive  relief,  not  as  a  matter  of  dl^ 
cretlon  on  the  part  of  the  court,  but  as  a 
matter  of  right;  and  Ida  right  to  this  rdief 
Is  not  affected  by  any  comparison  of  his  loss 
with  that  resulting  to  the  defendant  by  rea- 
son of  the  granting  of  the  relief.  The  rule 
that  a  chancellor  will  refuse  to  enjoin  when 
greater  injury  will  result  from  granting  than 
from  refusing  an  injunction  has  no  ai>pllca- 
tion  wliere  the  act  complained  of  Is  In  itselt 
as  well  aa  in  Its  Inddents,  tortloua.  In  sudi 
case  it  cannot  be  said  that  Injury  would  re- 
sult from  an  Injunction,  for  no  man  can  be 
heard  to  say  that  he  Is  Injured  by  being  pre- 
vented from  doing  to  the  hurt  of  another 
that  which  he  has  no  right  to  do.  When  a 
suitor  haa  bron^t  his  cause  clearly  within 
the  rules  of  equity  Juriwrndrace^  the  relief 
he  asks  is  donandable  ex  d^to  Justttbe, 
and  needs  not  to  be  Implored  ex  gratia. 
There  can  be  no  balancing  of  conv«iiences 
when  snch  balancing  Involves  the  preserva- 
tion of  an  eetaUlshed  right  which  will  be  ex- 
tinguished If  reli^  be  not  granted  against 
one  who  would  destroy  it— yea,  though  tbe 
right  be  bat  ttiat  oi  a  peasant  to  but  a  part 
of  his  small  tenement  Walters  t.  McElroy, 
151  Fa.  540,  26  AtL  126;  Evans  t.  Fertllii- 
Ing  Go,  160  Fa.  209,  28  AtL  702;  SulUvan 
T.  Jones  ft  L.  Steel  Ca.  208  Fa.  640,  67  AO. 
1066,  66  U  B.  A.  712;  Hlgglns  t.  Flemli^^Uni 
WaterGo.,86M.  J.  Eq.  688;  Bristol  t.  Palm- 
er, 88  Yt  64,  74  AtL  832,  81  L.  R.  A.  (N.  8.) 
887,  and  extended  note ;  Woodraff  t.  North 
Bloomfield  Gravel  Uln.  Co.  (a  a)  18  Fed. 
753,  ft  Sawy.  642;  Wdmer  t.  Lowery,  11  CaL 
104;  Gregory  v.  Ndson,  41  Oal.  278;  Learn- 
ed T.  Castle,  78  OaL  4S4.  21  Fac.  U;  Monn 
V.  Clear  Lake  W.  Works,  68  OaL  146t  8  Fac- 
816;  Hetlbron  t.  Canal  Co.,  76  OaL  426;  17 
Fac,  035,  7  Am.  Bt  Bep.  188 ;  Allen  t,  Sah 
Jose  L.  ft  W.  Co..  supra;  Allen  t.  StoweU. 
145  0aL66e.7»Pac.871,68L.R.A.223, 
104  Am.  St  Bep.  SO;  Vestal  t.  Tonag,  supsa. 
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The  obvious  dlstlDction  b^ween  *iDjiiiy 
and  "damage" — a  dlstiDCtlOD  DOt  always  ob- 
served when  dealing  with  the  question  before 
ua — Is  emphasized  by  Mr.  Wood,  who,  speak- 
ing of  a  man's  right  of  dominion  over  bis 
property  and  the  jealoas  care  with  which 
the  courts  have  ever  guarded  thla  sacred 
right,  says:  "Whatever  invades  this  right  is 
a  legal  injury,  whether  damages  ensue  or 
not"  Wood  on  Nuisances,  |  783.  See,  also, 
sections  376  and  782.  As  Is  said  tn  Learned 
V.  Castle,  supra,  speaking  of  an  Injury  to  an- 
other's land  that  Is  a  nuisance  per  se: 

"It  is  an  injury  to  tiie  right,  and  it  cannot  be 
continued  because  other  iteraona  (whether  jurors 
or  not)  might  have  a  low  estimate  of  the  damage 
which  it  causes.  And  especially  is  this  so  when 
the  continnaiice  of  the  wrongful  act  mi^t  ripen 
into  a  right  in  the  nature  of  an  easement  or 
servitude.  •  *  •  The  rifl^t  to  an  injunction, 
therefore,  in  such  a  case  doe*  not  depmd  upon 
the  extent  of  the  damage  measured  by  a  money 
standard ;  the  maxim  de  minimis,  eta,  does  not 
apply." 

'Riough  dissenting  from  the  majority  de- 
<^on  In  Sullivan  v.  Jones  &  L.  Steel  Co., 
supra,  Chief  Justice  Mitchell  was  constrain- 
ed to  say  that — 

"^Hiere  a  clear  legal  right  is  being  Infringed, 
I  agree  tbat  the  remedy  in  equity  is  as  manda- 
tory as  in  law.'* 

[7]  ^spondents  have  cited  a  number  of 
oases  where  equitable  relief  was  refused  on 
the  ground  that  the  injury  was  merely  the- 
oretical, and  the  damage  small.  In  so  far  as 
these  were  cases  where  injunctive  relief  was 
refused,  it  will  be  found  on  examination  ei- 
ther that  the  injunction  that  was  refused  was 
an  Injunction  pendente  lite  (as  was  the  case 
in  McGregor  t.  Silver  King  Mln.  Co.,  14 
Utah,  47,  45  Pac.  1091,  60  Am.  St.  Rep.  883), 
or  that  the  Injunction  was  refused  because 
there  was  no  injury,  the  land  having  no  val- 
ue whatever  (as  was  the  case  In  Crescent 
Min.  Co.  V.  SUver  King  Mln.  Co.,  17  Utah, 
444,  64  Pac.  244,  70  Am.  St  Bep.  810,  a  de- 
cision by  a  divided  court).  Tbat  the  doc- 
trine of  the  balance  of  convenience,  so  fre- 
quently determinative  of  the  propriety  of 
granting  or  denying  a  preliminary  Injunc- 
tion, has  no  application  to  final  decrees  after 
hearing  on  plenary  proofs,  is  firmly  establish- 
ed In  this  and  other  states.  Richards  v. 
Dower,  64  Cal.  62,  28  Pac.  113 ;  note  to  Bris- 
tol V.  Palmer,  supra,  31  L.  B.  A.  (N.  S.)  882. 
That  an  injunction  may  be  refused  where  the 
property  Invaded  la  absolutely  valueless  is 
conceded.  In  such  case  there  can  be  no  real 
injury  whatever.  If  the  invaded  property 
has  no  value,  then,  obviously,  there  can  be 
nothiog  more  than  a  mere  theoretical  injury, 
as  was  the  case  in  Jacob  v.  Day,  111  Cal.  571, 
44  Pac  243,  one  of  the  cases  dted  by  re- 
f^ndentsL  Here  api}eUant's  property,  wrong- ' 
full}'  Evaded  by  respondents,  has  some  value, 
even  though  small,  and  bis  claim  to  dam- 


ages at  law  la  Indlapntable,  even  tbouj^ 
measured  In  dollars,  the  anumnt  appears  In- 
significant compared  with  letpoadeatif  In- 
vestment  We  know  of  no  principle  of  law 
or  power  in  a  court  of  equity  to  justify  or 
authorize  an  Invasion  of  the  property  rights 
of  one  private  party  to  serve  the  conv^ence 
or  necessities  of  another  private  party.  Sudi 
a  principle.  If  once  adopted  by  judicial  tri- 
bunals, upon  grounds  of  necessity,  would.  In 
its  practical  o[>eratlon,  result  in  a  system  of 
judicial  condemnation  of  the  property  of  one 
citizen  to  answer  an  assumed  necessity  or 
convenience  of  anotber  citizen,  and  the  sa- 
cred right  of  private  property,  so  jealously 
guarded  by  courts  In  all  English  speaking 
countries,  would  become  but  a  shadowy  un- 
snbstantlality. 

If  it  was  error  to  deny  appellant  a  final 
decree  granting  him  injunctive  relief,  what 
shall  be  said  of  a  judgment  that  actually  ad- 
judges respondents  to  be  the  owners  of  an 
easement  In  that  part  of- appellant's  land  up- 
on which,  as  trespassers,  they  have  wrong- 
fully built  a  portion  of  their  reconstructed 
ditch  ?  Not  only  does  the  decree  do  this ;  it 
goes  to  the  length  of  enjoining  appellant  from 
even  asserting  any  right  adverse  to  such 
easement.  This  is  tantamount  to  an  injunc- 
tion enjoining  appellant  from  ever  bringing 
an  action  at  law  for  the  trespass,  or  from 
suing  to  recover  the  damage,  however  small, 
caused  to  bis  land  by  respondents'  unauthor- 
ized Invasion  of  his  property.  Such  a  Judg- 
ment is  clearly  erroneous.  The  same  error 
likewise  inheres  in  and  vitiates  the  findings. 
For  this  reason  a  new  trial  Is  unavoidable. 

[I]  2.  Appellant  complains  of  that  part  of 
the  decree  which  adjudges  respondents  to  be 
the  owners  of  all  the  surface  waters  of  tne 
creek  up  to  60  indies — tlie  capacity  <tf  their 
ditch— and  tdnudf  the  oines  of  but  2% 
inches. 

Adopting  the  testimony  of  those  witnesses 
who  testified  that  the  daty  of  water  on  lands 
such  as  appellant's  Is  1  inch  to  9  acres,  and 
finding  that  appellant  owns  13  acres  of  ara- 
ble riparian  land,  the  court  found  and  ad- 
Judged  him  to  be  entitled  to  use  thereon  2% 
inches  for  irrigation  and  domestic  purposes. 
In  so  finding  and  adjudging  the  court  seems 
to  have  ignored  entirely  appellant's  indubi- 
table right,  as  a  riparian  proprietor,  to  have 
the  stream  flow  through  his  land  undeterl- 
orated  In  quality  and  undiminished  in  quan- 
tity, save  as  respondents,  as  approprlators 
or  adverse  users,  have  acquired  a  sup^or 
right  to  take  a  definite  quantity  of  water 
from  the  stream  before  it  passes  from  appel- 
lant's land. 

Since  appellant  Is  a  riparian  owner,  the 
decree  should  not  have  attempted  to  limit 
his  water  right  to  the  right  to  divert  a 
fixed  quantity— 2  %  inches — for  irrlga  tion 
and  domestic  uses.  The  right  of  a  riparian 
proprietor  in  or  to  the  waters  of  a  stream 
flowing  through  or  along  his  land  is  not  the 
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right  of  ownerahlp  In  or  to  tbose  waters,  but 
Is  a  usufructuary  right — a  right,  among  oth- 
era,  to  make  a  reasonable  use  of  a  reasonable 
quantity  for  irrigation,  returning  Qie  but- 
plus  to  the  natural  channel,  that  It  may  flow 
on  in  the  accustomed  mode  to  lands  b^ow. 
Use  does  not  create  the* right;  disuse  can- 
not destroy  or  suspend  It  If  his  needs  do 
not  lorompt  him  to  make  any  use  of  the  wa- 
ters, he  still  has  the  right  to  have  them  flow 
onto,  and  along,  and  over  his  land  in  tbelr 
usual  way,  excepting  as  the  accastomed  flow 
may  be  changed  by  the  act  of  God,  or  as  the 
amount  of  it  may  be  decreased  by  the  rea- 
sonable use  of  other  riparian  proprietors  or 
prior  approprlatore,  if  any  there  be.  Har- 
grave  t.  Cook.  108  Cal.  72,  41  Pac  IS.  30  L. 
R.  A.  890.  The  vice  of  the  decree  Is  that  it 
limits  appellant's  right  to  sudk  an  amount 
as  he  may  use  for  irrigation  and  domestic 
purposes  upon  hia  13  acres  of  arable  rijHtri- 
an  lands.  He  owned  137%  acres,  all  of  which 
was  riparian  to  the  stream  and  Included  the 
13  acres  of  irrigable  arable  land.  As  be* 
tween  himself  and  resiKHidaits,  appellant's 
right  to  the  waters  of  the  stream  has  no  lim- 
itation, save  as  It  la  limited  by  the  superior 
right  of  resi>ondents  as  the  owners  of  an  ap- 
proprlator's  or  adverse  user's  right  So  lim- 
ited, ai^Ilanf  s  right  to  take  water  from  the 
stream — as  against  respondents' — might  be 
more  or  less  than  2%  Inches.  Instead  of 
fixing  a  definite  quantity  that  api)ellant  may 
take  from  the  stream,  and  decreeing  that  his 
Interest  In  the  stream  la  confined  to  the  right 
to  divert  sudi  fixed  quantity  for  irrigation 
and  domestic  ^isea,  the  court  should  have  de- 
termined the  amount  that  reqwndenta  are 
oititled  to  divert,  and  should  have  decreed 
tiiat  amitflant  haa  all  the  rigbts  of  a  rliurtan 
pn^etor.  limited  (mly  by  rovondents*  su- 
perior rl^t  to  take  from  the  stream  a  qnan- 
ttly  ascertained  and  fixed  by  the  coart  True, 
the  court  did  undertake  to  fix  the  quantity 
that  respondoita  have  the  right  to  take  from 
the  stream,  but  in  so  doing  proceeded  upon 
an  erroneous  theory;  and  the  finding  that 
respondents  are  the  owners  of  the  waters 
of  Hopper  creek  to  the  extent  of  60  inches 
Is  not  supported  by  the  evidence. 

[1}  Respondents  contend  that,  because  the 
evidence  showed  the  capacity  of  their  ditch 
to  be  60  Inches,  the  court  was  Justified  in  in- 
ferring that  60  inches  was  the  amount  rea- 
Bcmably  necessary  for  the  benefldal  uses  to 
which  they  applied  the  water.  That,  In  fix- 
ing the  extent  of  respondents'  right  the  court 
proceeded  upon  the  theory  that  the  capacity 
of  ropondents'  ditch  measures  their  right 
to  the  water  of  the  stream,  regardless  of 
whether  that  amount  be  greater  or  less  than 
the  amount  reasonably  necessary  tor  their 
beneficial  osea.  Is  clearly  apparent  from  a 
cmslderation  of  die  whole  record.  In  adopt- 
ing the  theory  that  the  capacity  of  their 
dltdi  measures  respondents*  right  to  the  wa- 


ter of  the  stream,  the  court  ihdubltabl;  er- 
red. The  extent  of  an  appropriator's  or  ad- 
verse user's  right  Is  limited,  not  by  the  quan- 
tity of  water  actually  diverted,  nor  by  the 
capacity  of  his  ditch,  but  by  the  quantity 
which  is,  or  may  be,  applied  by  him  to  his 
beneflclal  uses.  Barrows  v.  Fox,  9S  Cal.  63. 
32  Pac.  811 ;  Smith  v.  Hawkins.  120  CaL  86, 
52  Pac.  139.  An  appropriator's  right  Is  lim- 
ited to  such  quantity,  not  exceeding  the  ca- 
pacity of  his  ditch,  as  he  may  put  to  a  use- 
ful purpose  upon  bis  land  within  a  reason- 
able time,  by  use  of  reasonable  diligence. 
Senior  v.  Anderson.  IIS  Cal.  406,  47  Pac. 
454.  A  diversion  over  and  above  what  is 
reasonably  necessary  for  the  uses  to  which 
he  devotes  the  water  cannot  be  regarded  as 
a  diversion  for  a  beneflclal  use.  He  cannot 
waste.  If  there  Is  any  surplus  over  and 
above  the  water  reasonably  necessary  for  his 
beneficial  use,  the  riparian  proprietor  below 
his  point  of  diversion  has  the  right  to  de- 
mand tliat  it  flow  in  the  stream  as  it  has 
been  accustomed  to  flow. 

[11,11]  Bespondenta'  suggestion  that  be* 
cause  the  evidence  shows  the  capacity  of 
their  ditch  to  be  60  Inches,  and  that  they 
always  used  the  ditch  capacity,  the  court 
could  infer  therefrom  that  60  Inches  is  rea- 
sonably necessary  for  their  benefldal  uses, 
does  not  Impress  us  as  having  any  force  In 
the  face  of  certain  indisputable  facts.  It 
may  be  that  iu  the  absence  of  any  direct  ev- 
idence to  the  contrary,  a  court  would  be  Jus- 
tifled  in  presuming  that  an  appropriator 
takes  no  more  than  his  reasonable  uses  ne- 
cessitate. But  here  we  have  direct  evidence, 
furnished  1^  resp<mdents  themselves,  that  60 
inches  greatly  exceeds  the  amount  reason- 
ably necessary  for  their  beneflclal  uses. 
Thus,  Walter  Warring,  one  of  the  respond- 
oits,  testified  that  30  inches,  constant  flow, 
would  be  suffident  to  irrigate  respondents' 
lands  together  with  a  piece  belonging  to  one 
Pedleford.  Bespondenta  endeavor  to  make 
a  point  of  tile  fact  that  this  witness  used  the 
expression  "amstant  fi6w,"  when  saying  80 
inches  would  suflice.  But  the  60  indies 
awarded  to  re^ndents  by  the  decree  means 
60  Inches  "constant  flow,"  or  else  the  decree 
is  fatally  uncertain. 

[12]  As  indicating  that  the  court  seems  to 
have  tried  the  case  upon  the  theory  that  the 
capadty  of  the  ditch  measures  r^ond«its' 
right,  regardless  of  whether  It  carried  more 
than  was  reasonably  necessary  for  their  ben- 
efldal uses,  are  the  following  facts,  shown 
by  the  record:  In  the  early  stages  of  the 
trial.  In  reply  to  a  statement  by  the  court, 
coimsel  for  nauoodenta  said: 

"We  claim  we  are  not  «»iflned  to  the  neces> 
slty"  (tiiat  is,  the  amount  necessary  for  re- 
spoodents'  boitfMal  uses).  **We  daim  we  have 
a  right  to  nse  as  much  as  we  hove  beoi  ntfng," 

And  when,  later  on  in  the  trial,  counsel 
for  respondents  asked  one  of  th^r  wltnesaea 
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how  much  water,  during  the  Irrlsatioii  sea- 
vjQ,  respondents  took  out  of  the  stream,  and 
counsel  for  appellant  objected  on  the  groand 
tiiat  coooBel  should  ask.  "How  much  was 
reasonably  necessarr  for  them  to  take?"  the 
court,  Instead  of  snstalning,  overruled  the 
objection.  It  .was  a  proper  objection,  and 
should  have  been  sustained.  This  mllns  of 
the  court,  coupled  with  Its  failure  to  limit 
the  quantity  decreed  to  respondents  to  the 
amount  which  they  themselres  testified  would 
suffice  for  their  reasonable  needs,  convinces 
US  that  the  court  adopted  respondents'  the- 
ory that  the  capacity  of  their  ditch  measured 
tbe  quantity  of  water  they  were  entitled  to 
take,  without  regard  to  any  waste  on  their 
part. 

We  are  fully  aware  tttat  an  api>eUate  court 
Will  not  reverse  a  finding  if  there  Is  a  sub- 
stantial conflict  In  tbe  evidence;  but  the  ev* 
Idence,  in  order  to  raise  a  conflict,  must  be 
such  as  to  present  a  fair  and  reasonable 
ground  for  a  difference  of  opinion.  And 
where,  as  here,  It  is  dearly  apparent  that  tbe 
court's  finding  that  resi>ondent8  are  entitled 
to  60  inches  of  water  la  based  upon  the  er- 
roneous theory  that  the  extent  of  their  right 
is  measured  by  the  capacity  of  their  ditch, 
and  ttiat  amount  of  water  has  been  decreed 
to  them  in  spite  of  the  testimony  of  one  of 
themselves  that  less  than  half  of  that  quan- 
tity would  mifflce  for  the  reasonable  needs  of 
their  lands,  we  have  no  hesitancy  in  holding 
that  the  finding  is  within  tbe  rule  declared  In 
Field  T.  Shorb,  99  Cal.  661,  34  Pac.  004; 
Smith  V.  Belshaw,  89  CaL  427,  26  Pac.  834 ; 
and  In  re  Gobum,  11  Gal.  Asfp.  604,  106  Pac. 
924. 

[18]  The  attempted  appeal  from  the  order 
denying  appellant's  motion  for  a  new  trial 
was  taken  after  section  963  of  the  Code  of 
Civil  Procedure  was  amended  in  1910  (St 
191S,  p.  209).  The  appeal  from  that  order, 
therefore,  la  dismissed. 

The  Judgment  is  reversed. 

We  coDCor:  SLOANB,  J.;  THOMAS,  J. 


m  C*l.  Af9-  SI) 

SALLEB  ▼.  UNITED  RAILROADS  OF  SAN 
FRANCISCO,    (av.  2681.) 

(District  Coort  of  Appeal,  First  District.  Divi- 
sion 1,  California.  Feb.  24, 1919.  Rehearing 
Denied  March  22,  1919;  Denied  by  Supreme 
Court  April  21.  1919.) 

1.  Stbeet  Railboaos  <(=»112(1)  —  Injubt  to 
Pkoestbiah— Pbiha  Facik  Case. 
In  action  for  lojurieB  to  plaintiff  pedes- 
trian, wben  crossing  track  behind  trolley  car, 
doe  to  her  being  ■  truck  and  caught  by  a  trolley 
rope  swinging  from  defendant's  car,  proof  that 
dctoidant  knew  that  the  rope  was  dangling  or 


that  tbe  offldala  knew  it  was  not  required  t* 
make  a  prima  fade  cum  for  plaintiff. 

2.  Street  Railboam  «9ll2(2)  —  Ihjvbt  i» 

PEDESTBIAIf— NEOUOBNOB. 

Operating  a  trolley  car  upon  and  across  a 
crowded  tboroughfare  with  the  trolley  rope  at 
its  rear  end  swinging  in  a  loop,  which  rendered 
it  liable  to  strike,  catch,  and  cast  down  pedes- 
trians pasfling  behind  such  car,  was  in  and  of 
itself  a  negligent  act. 

3.  Stbeet  Railboads  ^»112(2)  —  Iivjubt  to 

PEDESTBIAN— DOOTBINB  OF  KE8  IPSA  LOQUI- 

tub— APFLICABILirT. 
In  action  for  injuries  to  plaintiff  pedestrian, 
when  crossing  track  behind  trolley  car,  dne  to 
her  being  struck  and  caught  by  a  trolley  rope 
swinging  from  defendant's  car,  pi«inHff  waa  en- 
titled to  rely  on  the  doetrins  of  rea  vsa  loqni- 
tnr  to  make  out  a  prima  fade  case. 

4.  Stbeet  Railboadb  ^^114(4)  — Iivjubt  n 
Pedestbian—Neouqencb— Evidence. 

In  action  for  injuries  to  plaintiff  pedestrian, 
wben  crossing  track  behind  trolley  car,  dne  to 
her  being  struck  and  caagbt  by  a  trolley  rope 
swinging  from  defendant's  car,  facts  held  to 
afford  suffident  evidence,  in  the  absence  of  ex- 
planation that  the  accident  occurred  through  the 
want  of  proper  care  on  the  part  of  defendant 
or  its  employ. 

6.  Stbbbt  Railboads  ^»114^>— Injiibt  to 
Fbdcbtbian— Pboxxicatb  Gausb— Evxdbscb. 
Evidence  held  sufficient  to  show  that  the 
striking  of  plaintiff  pedestrian  by  a  swinging 
loop  of  trolley  rope  attached  to  defendant's  car, 
and  not  plaintiff's  contributory  negligence,  was 
the  proximate  cause  of  plaintiff's  injuries. 

Appeal  from  Sopeiicw  Court,  ^t7  and 
County  of  San  Fnudsoo;  Geo.  A.  Storte' 
vant.  Judge. 

Action  by  Margaret  M.  Sallee  against  tbe 
United  Railroads  of  San  Francisco.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

SulUvan  it  SnUlvan  and  Theo.  J.  Rodu^ 
all  of  San  Frandsoo,  .for  appellant 

Wm.  M.  Abbott  and  Wm.  U.  Caunon,  both 
of  San  Frandsoo,' ftur  respondoit 

RICHARDS.  J.  nils  is  an  appeal  tnm  a 
Judgment  In  the  defendant's  faror  after  an 
order  granting  its  motion  for  nonsuit  In  an 
action  for  damages  for  personal  Injuries. 
Tbe  plaintiff  alleged  that  her  injuries  occur- 
red while  die  was  walking  oa  the  sontlierly 
side  of  Market  street  to  tbe  Ferry  Rulldlng 
In  the  dty  and  county  of  San  Frandsoo  and 
was  In  the  act  of  crossing  the  car  tradu  <rf 
the  defendant  on  Bast  street  at  Its  Intersec- 
tion with  the  said  southerly  line  of  Market 
street,  and  that  the  acddent  occasioning  Iwr 
injuries  happoied  In  this  wise:  One  of  the 
cars  of  flie  defendant  operated  by  Its  em- 
ployes was  in  the  act  of  passing  along  said 
East  street  northerly  on  to  Market  street;  tbe 
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•aid  plalDtm  waited  until  said  car  had  pass- 
ed before  attwnptbig  to  cross  the  tracks  be- 
hind It;  the  defendant,  through  its  wployCs 
operating  aaid-car,  bad  ne^lgratly  nermltted 
the  trolley  rope  to  bang  loose  and  swing  out 
from  the  rest  of  the  car  in  a  aemldrcle,  one 
end  being  atta<^ed  to  the  trolley  and  Uie  otb> 
w  to  the  car.  The  tect  that  said  trolley  rope 
was  swinging  loose  from  said  trolley  and  was 
endangering  the  lives  or  safiefcy  of  pe(^ 
passing  behind  said  car  was  known  to  said 
defendant  at' said  time  and  to  the  servants 
€t  said  d^endant  who  were  operating  said 
car.  As  Uie  plaintiff  was  in  tlie  act  of  pass- 
ing bdilnd  said  car  without  observing  said 
swinging  rope,  she  was  struck  and  cau^t  by 
saia  rope  about  her  nedc  and  violently 
thrown  down,  and  was  thereby  severely  In- 
jured. The  defendant  by  its  answor  denied 
the  said  alleged  negligent  acts  on  Its  part, 
and  pleaded  contributory  negligence  on  the 
part  of  the  plaintUT.  The  plaintiff,  both  by 
her  own  testimony  and  that  of  her  suppM'tr 
tog  witnesses,  offered  evidence  tending  to 
prove  the  foregoing  averments  of  her  com- 
plaint, save  and  except  the  avermoit  that 
the  fact  that  the  said  trolley  rope  was  swing- 
ing loose  In  the  manner  stated  In  ber  com- 
plaint was  known  to  the  defendant  or  Its 
employes  at  the  time  of  said  accident  At 
the  conclusion  of  the  plaintiff's  testimony 
the  defendant  moved  for  a  nonsuit  upon  the 
ground,  first,  that  the  evidence  failed  to  show 
negligence  on  the  part  of  the  defendant; 
second,  that  the  evidence  showed  contribu- 
tory negligence  on  the  part  of  the  platotlff; 
and,  third,  that  the  evidence  failed  to  show 
any  proximate  connection  between  the  alleg- 
ed negligence  of  the  defendant  and  the  in- 
juries complained  of.  The  court  granted  said 
motion  upon  the  express  ground  that  there 
was  no  evidence  "that  the  defendant  knew 
that  the  rope  was  dangling  or  that  the  offi- 
cials of  the  company  knew  It" 

[1]  The  sole  questimi  presoited  by  the  ap- 
pellant upon  tills  appeal  Is  as  to  whether 
such  proof  was  necessary  on  the  plaintiff's 
part  In  order  to  make  out  lier  ease;  the  con- 
tentl<m  of  the  aiqit^lant  bdng  that  this  Is 
<8W  of  the  class  cases  to  wblch  the  doc- 
trine of  res  ipsa  loquitur  Is  to  be  applied, 
and  that  the  presumption  of  ne^Igence  aris- 
ing from  its  application  would  be  sufficient 
to  make  out  the  idatatlfl'a  case  as  against 
a  motion  for  nonsuit  The  reqKindait  resists 
this  contenti<m  upon  two  asserted  grounds — 
first,  ttiat  the  doctrine  of  res  ipsa  loquitur 
does  not  an>Iy  to  cases  Involving  collisions 
between  street  cars  and  pedestrians;  and, 
second,  that  If  it  does  have  sudt  application 
it  la  limited  to  cases  where  the  dn^  of  ex- 
beme  care  devolves  aa  the  d^endant  by 
reason  of  the  dangerous  nature  of  the  Instru- 
mentality throagh  the  operation  of  which 
ttie  injury  occurs 

[2]  After  a  careful  review  ct  the  facts  of 


76 

this  case  as  presented  by  the  plalntttTs 
proofs,  we  are  not  satisfied  that  the  exigen- 
des  of  her  case  required  recourse  to  the  doc- 
trine of  res  ipsa  loqultor  in  order  to  escime 
a  nonsuit  The  act  of  the  defendant  in  oper- 
ating a  trolley  car  upon  and  across  a  crowd* 
ed  thoroughfare,  with  the  trolley  rope  at  Its 
rear  swinging  In  a  \ooif  vrtildi  rendered  It 
liable  to  strike  and  catdi  and  cast  down  pe- 
destrians passing  behind  sufdi  car,  was  in 
and  <hF  itself  a  negligent  act  The  conductor 
of  the  car  was  diarged  nith  the  du^  of  ad- 
justing from  time  to  time  Ito  trolly  by 
means  of  Oils  trolley  wpe,  and  of  fastoilng 
the  latter  after  each  of  such  adjustments  so 
that  it  would  not  swing  loose  and  thereby 
menace  the  safety  ot  pedestrians  passing  be- 
hind and  in  proximity  to  the  moving  car.  It 
was  his  failure  to  perform  ttils  duty  ^ikb 
led  directly  to  the  plaintiff's  contact  with 
the  rope  and  consequent  fall  and  injuries. 
To  hold  upon  such  a  state  of  focts  that  the 
platotlff  had  cast  upon  her  the  further  bur- 
Aen  of  proving  that  the  ccmductor  knew  that 
he  had  been  negligent  would  be  to  require 
somethtog  which  the  platotlff.  In  most  cases 
at  least,  could  never  supply. 

[3]  Assuming,  however,  that  the  plaintiff 
was  required  to  furnish  this  link  to  the  chato 
of  proofs  sufficient  to  make  out  a  prima  fode 
case,  we  are  of  the  optoion  that  she  was  en- 
titled to  rely  on  the  doctrine  of  res  Ipsa  lo- 
quitur to  supply  that  Unk.  We  disagree  with 
the  respondent's  first  contention  that  thlsdoc- 
trtoe  has  no  application  to  cases  of  collisions 
between  street  cars  and  pedestrians,  and  find 
ourselves  supported  to  that  view  by  the  fol- 
lowing authorities,  to  each  of  wbidi  the  ac- 
tion was  similar  to  character  and  parties  to 
the  Instant  case:  Dillar  v.  Northern  CaL 
Power  Co.,  162  Cal.  631,  123  Pac  359,  Ann. 
Cas.  1913D,908;  Uggla  v.  West  End,  etc.  Co., 
160  Mess.  351,  36  N.  E.  1126,  39  Am.  St.  Rep. 
481;  Toby  v.  Scranton  By.  Co.  (D.  O.)  246 
Fed.  365;  Hull  v.  Berkshire  St  By.  Co.,  217 
Mass.  361.  104  N.  B.  747;  Washtogton  v, 
Rhode  Is.  Co.  (R.  I.)  70  AtL  913 ;  Haynes  v. 
Raleigh  G.  Co..  114  N.  C.  203.  19  S.  E.  344. 
26  L.  R.  A.  (N.  S.)  810,  41  Am.  St  Rep.  786; 
Ctoctonatt  Tr.  Co.  v.  Holzenkamp,  74  Ohio 
St  379,  78  N.  E.  529,  6  L.  R.  A.  (N.  S.)  800, 
113  Am.  St  Rep.  980;  Jones  v.  Union  By. 
Co.,  18  App.  Div.  267,  46  N.  T.  Supp.  321. 

The  rule  as  stated  to  Shearman  &  Redfleld 
on  Negligence  (6th  Ed.)  |  59,  does  not  recog- 
nize the  exception  which  the  respondent  con- 
tends for,  bat  states  generally  the  doctrine 
as  follows: 

"Proof  of  an  Injury,  occurring  as  th«  proxi- 
mate result  of  an  act  of  the  defendant,  which 
would  not  usually,  If  done  with  doe  care,  have 
injured  any  one,  la  enongh  to  make  out  a  pre- 
sumption of  negligence.  When  a  thing  which 
causes  Injury  is  shown  to  be  under  the  manage- 
ment of  the  defendant,  and  the  accident  la  such 
as,  in  the  ordinary  course  of  things,  does  not 
happen  If  those  who  have  the  management  vs* 
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proper  care,  It  aflk>rds  rMaonablt  ertdenee.  in 
the  abaoMe  of  ezpIanaUon  Iqr  the  defendant, 
tibat  the  aedUent  aroH  from  a  want  of  care." 

An  111 amlna  tins  case  tonchlDg  the  proper 
ai^llcatlcHi  of  tbe  doctrine  of  res  Ipsa  loqui- 
tur is  the  case  of  Delaware,  etc.,  Co.  t.  Dix, 
188  Fed.  901,  110  C.  C.  A.  635,  wherein  the 
court,  in  defining  and  applying  the  rule,  and 
atter  stating  tlie  facts  which  the  plaintiff  in 
tiiat  case  bad  proved,  proceeds  to  state: 

"Unless,  then,  the  plaintiff  was  required  to 
go  further  and  show  that  tbe  defendant  knew, 
or  ought  to  have  known,  that  the  car  door  wa> 
loose,  then  the  motion  for  a  nonsuit  was  prop- 
erly refused,  as  also  the  motion  (or  judgment 
non  obstante  veredicto.  Under  the  doctrine, 
therefore,  of  res  ipsa  loquitur,  was  the  plaintiff 
required  to  prove  more?  That  doctrine  is 
deariy  stated  bj  Wigmore,  in  his  work  on  Evi- 
dence (volume  4, 1 2500),  as  follows:  'With  the 
vast  increase  in  modem  times  of  the  use  of 
powerful  maclunery,  harmless  In  normal  opera- 
tion, but  capable  of  serious  human  Injury  if 
not  constructed  or  managed  In  a  specific  mode, 
the  question  has  come  to  be  increasingly  com- 
mon whether  the  fact  of  tbe  occurrence  of  an 
injury  (unfortunately  now  termed  "accident" 
by  inveterate  misuse)  is  to  be  regarded  as 
raising  a  presumption  of  culpabUl^  on  the  part 
of  the  owner  or  manager  of  the  apparatus. 
"Bes  ipsa  loquitur"  is  the  phrase  appealed  to  as 
symbolizing  the  argument  for  such  a  presump- 
tion. In  England,  a  rule  of  that  sort  has  (or 
a  generation  been  conceded  to  exist,  for  some 
dasses  of  cases  at  least  In  the  United  States 
the  presumption  has  spread  rapidly,  although 
with  much  looseness  of  phrase  and  indefinite- 
Bess  of  scope.  •  •  •  • 

*Bca  ipsa  loquitur,'  the  thing  speaks  for 
itself,  symbolises  that  the  occurrence  of  Ute  In- 
jury raises  a  presumption  of  culpability  on  the 
part  of  the  owner  or  manager  of  the  apparatus, 
becanse  in  cases  where  it  applies  powerful  and 
dangerous  agencies  in  the  control  o(  one  will  do 
harm  unless  properly  constructed  or  managed, 
and  also  becanse  the  evidence  of  the  cause  of 
the  injury,  whether  innocent  or  blameworthy, 
is  in  the  possession  of,  or  accessible  to,  tbe  per* 
son  constructing  or  operating,  and  not  aecessi- 
Ue  to  the  other  party.  Erie,  O.  J.,  hi  Scott 
T.  London  A  St.  E.  Docks  Co.,  3  H.  &  C. 
696  (Injury  to  a  passer-by  from  the  falling  of 
goods  from  a  train),  said:  There  must  be  rea- 
sonable evidence  of  negligence,  but,  when  the 
thing  is  shown  to  be  under  the  management  of 
the  defendant  or  his  servants  and  the  accident 
is  such  as  in  the  ordinary  course  of  things  does 
not  Itappen  when  those  who  have  the  manage- 
ment use  proper  care,  it  affords  evidence  In  tbe 
absence  of  explanation  by  the  defendant  that 
Ae  acddent  came  through  want  of  care.' 

"How  completely  this  applies  to  the  case  at 
bar.  Such  an  accident  would  not  happen  in  the 
ordinary  use  of  a  refrigerator  car,  unless  the 
defendant  was  negligent  in  permitting  it  to  have 
its  door  open  with  an  extending  lever.  It  had 
in  its  poBsesBion  the  evidence  by  which  It 
might  be  explained." 

[4]  In  ttiB  instant  case,  as  In  the  case  last 
above  quoted,  there  was  reasonable  evidence 


of  negllgCTce;  tbe  appliance  was  shown  to  be 
nndw  tlift  maaagemoit  of  the  defendant  or 
Its  aervants;  0ie  acddont  was  socb  as  In  0ie 
Mdinary  course  of  tilings  could  not  happen 
when  those  in  ttie  immediate  <diai^  and 
control  of  tbm  alliance  use  proper  care. 
These  fticts,  In  our  optnltn,  afford  tnfllclaiit 
evidence,  in  the  absence  of  explanation  by 
the  defaidant,  that  the  aeddoit  occnried 
Qirough  the  want  of  proper  care  on  ttie  part  ot 
said  defendant  or  Its  emptoySs.  This  being 
so,  the  trial  court  was  In  error  In  granting 
the  defendant's  motion  for  nonsuit  (or  the 
want  of  the  link  in  the  plaintiff's  case  whidi 
the  application  of  the  doctrine  of  res  ipsa 
loquitur  supplied. 

[I]  As  to  the  other  points  urged  by  the  re- 
spondent, no  extended  ^scnsslou  is  required. 
There  Is  sufficient  evidence  that  the  striking 
of  the  plaintiff  by  the  swli^lng  loop  of  the 
trolley  rope  was  tbe  proximate  cause  of  her 
injuries  to  have  oitltled  the  case  to  be  pass- 
ed upon  by  the  jury.  There  was  no  sacb 
evidence  of  contributory  n^llgence  upon  the 
plalntKTs  part  to  have  warranted  the  court 
in  withholding  the  case  from  the  considera- 
tion of  the  jury  upon  that  ground  as  a  mat- 
ter of  law. 

No  other  reason  being  urged  by  the  re- 
spondent as  a  justlflcatloh  of  the  order  of 
the  trial  court  granting  a  nonsuit  and  for  Its 
judgment  based  thereon,  it  follows  that  said 
order  was  wroneous,  and,  hence,  that  the 
judgmmt  must  be  revereed.  It  la  so  ordered. 

We  concur:  WASTB,  P.  J.;  KBBBI- 
GAM,  J. 


(ia  cai.  App.  m 

FRANKLIN  r.  SOUTHERN  PAO.  CO.  et  aL 
(dv.  269S.) 

(District  Court  of  Appeal,  Second  District,  EH- 
vlsion  1,  California.  Feb.  19,  1919.  Re- 
bearing  Denied  Iqr  Supreme  Court  April  18, 
1919.) 

1.  JtTBT  ^13(9)— Biaro  TO  Junr  Tiuir- 

iNJuncnoN. 
In  an  action  for  damages  and  for  an  In- 
junction for  the  flooding  of  land,  the  parties  are 
entitled  to  a  jury  trial  on  the  issue  as  to  dam- 
ages, and  where  such  trial  is  had  the  general 
verdict  is  binding  on  the  court  which  cannot  va- 
cate It  except  on  motion  for  new  trial,  and  it 
was  error  for  the  court  to  set.  aside  a  verdict 
for  defendant  and  to  award  damages  notwiO- 
standing  the  verdicL 

2.  LiurrATioif  of  Acnons  ^»183(2)— Marn- 
oD  OF  Plxadiho— ExcLUBivBiVEsa  of  Stat- 
ute. 

Code  Civ.  Proe.  1  458,  proridlng  that  the 
statute  of  limitationB  may  be  pleaded  by  giving 
the  number  of  the  section  and  subdivision  relied 
on.  Is  not  exeludve.  and  allegations  by  defend- 
ant, in  a  suit  for  damages  and  to  enjoin  flow 
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of  water,  that  the  em  ban  km  en  ta  bed  been  erect- 
ad  for  more  tiian  five  years  prior  to  the  aetion, 
wtte  snffident  to  ralin  the  lame  of  IlmitatitmiL 

Appeal  from  Superior  Court,  Los  Angles 
O0111U7;  Loola  W.  KjBTB,  Jndga 

Action  by  JesM  TrankUn,  a>  administra- 
tor ot  tbe  estate  of  John  Franklin,  deceased, 
against  the  Sonthem  Fadflc  Railroad  Com- 
pany and  anottier.  From  Jadgment  for 
plalntU^  defendants  appeaL  Berrersed  and 
remanded,  with  direction. 

Henry  T.  Gage  and  W.  I.  GUber^  twtb  of 
Lob  Angeles,  for  appellants. 

B.  J.  Bradner,  of  Los  Angelea,  tot  le- 
ipondent 

SHAW,  J.  In  this  action  plaintiff  sooght 
to  recover  tm  damages  alleged  to  have  been 
snstalned  by  the  wroiuital  acts  of  defendants 
In  constmctliv  and  maintaining  certain  em- 
bankments and  dikes  on  thdlr  rlifht-  of  way, 
as  a  result  of,irtilch,  and  lade  of  soffldent 
colTerts  therein,  the  waters  of  a  natural 
wash  were  obstmcted  and  diverted  from 
tbtiLr  usual  course  and  the  flow  thereof  pre- 
dpitated  upon  bis  land ;  and  also  sought  a 
decree  enjoialng  defendants  from  maintain- 
ing such  obstruction,  which.  If  continued,  tt 
was  alleged  would  cause  blm  lir^rsble 
damage. 

In  accordance  with  demand  therefor,  a  Ju- 
ry was  impaneled,  to  which  the  Issue  as  to 
damages  wai,  upon  evidence  adduced  and 
instructions  given  by  the  court,  submitted,  as 
a  result  of  which  it  reodravd  a  verdict  In 
favor  of  defendants.  Thereafter,  notwith- 
standing such  verdict  and  in  disregard  there- 
of, the  court  made  flndings  upon  all  the  Is- 
sues and  upon  which  It  awarded  plaintiff  $2,- 
500  damages  sustained,  and  made  a  decree 
perpetually  enjoining  defendants  from  main- 
taining the  obstruction  by  means  of  which 
it  was  alleged  defendants  had  wrongfully  di- 
verted the  flow  of  water  upon  plalntiCfs  land. 

From  the  judgment  and  decree  so  render- 
ed, defendants  have  appealed. 

Defendants'  first  contention  Is  that  the 
parties  were  entitled  as  of  right  to  a  trial 
by  Jury  of  the  Issue  at  least  as  to  the  dam- 
ages alleged  to  have  been  sustained,  and  that 
Its  verdict  was  binding  upon  the  court  whldi. 
In  the  absence  of  proceedings  for  a  new  trial, 
had  no  power  to  vacate  and  set  aside  the 
same. 

[1]  This  identical  question  was  before  this 
court  In  the  case  of  Farrell  v.  City  of  Ontario, 
178  Pac.  740,  wherein  Hon.  Louis  W.  Myers, 
as  Justice  pro  tern,  (who  presided  as  trial 
Judge  in  the  instant  case),  in  an  exhaustive 
opinion  reviews  a  number  of  divergent  au- 
thorities of  this  state  touching  the  question, 
as  a  resnlt  of  which  it  was  held  that,  In  an 
action  for  damages  and  for  an  injunction  for 
the  abatonent  ot  a  nuisance,  the  parties  ftre 


entitled  to  a  Jury  trial  upon  the  issue  as'to 
damages,  and,  where  such  trial  Is  had,  the 
general  verdict  thereon  Is  binding  upon  the 
court,  which  has  no  power  to  vacate  it  ex- 
cept upon  motion  for  new  trlaL  We  refer, 
without  further  discussion,  to  that  oplnioz. 
and  the  authorities  referred  to  therein  as 
determinative  of  the  question. 

[2]  In  their  answer,  "for  a  second,  further, 
separate^  and  41JBtlnct  defense,"  defoidants 
alleged: 

"That  all  of  said  improvements,  in  so  fsr  as 
the  c^neral  right  of  way  of  the  said  defendants, 
includiDg  the  ImproTements  of  ditches  described 
in  plaintUTa  complaint,  la  concerned,  were  erect- 
ed more  than  five  years  prior  to' the  institution 
of  this  action,  and  tbe  cause  of  action  attempt- 
ed to  be  set  np  by  plaintiff,  If  any,  Is  now  bar- 
red by  the  statute  ot  Umitatlons  of  this  state; 
aald  stetute  of  limltatlona  being  hereby  i^ded 
as  a  bar  to  this  action." 

As  to  this  defense  the  court.  In  ruling  ui>- 
on  defendants'  motion  for  nonsuit,  stated 
that  tbe  statute  of  limitations  as  a  defense 
had  not  been  sufficiently  pleaded  to  put  it  In 
issue,  and  hence  made  no  finding  thereon. 
In  thus  ruling  and  omitting  to  make  a  find- 
ing as  to  the  issue  tendered,  the  court  erred. 
While  section  458,  Code  of  Qvll  Procedure, 
provides  that  the  statute  of  limitations  as  a 
bar  to  an  action  may  be  pleaded  by  giving 
the  number  of  the  section  and  subdivision 
thereof  relied  upon,  nevertheless  such  mode 
of  pleading  Is  not  exclusive.  As  said  in 
Manning  v.  Dallas,  78  Gal.  420, 16  Pac.  84: 

"lliere  are  only  two  wa^  of  pleading  the 
statute,  one  by  stating  the  teeti  showing  the  de- 
fense, and  the  other  by  stating  'generally  that 
the  caose  of  action  la  barred  by  tbe  provisions  of 
section  (giving  the  number  of  the  section,  and 
subdiviskm  thereof,  If  it  is  so  divided,  relied  up- 
on) of  tbe  Code  of  CivU  Ftocedure.* " 

In  th6  pleading  under  review  the  defend* 
ants  stated  the  facts,  namely:  That  the  Im- 
provements, embankments,  dikes,  and  ditches 
described  lu  plaintiff's  complaint,  and  which 
It  is  alleged  caused  a  diversion  of  the  flow 
of  water,  bad  been  erected  for  "more  than 
five  years  prior  to  the  Institution  of  the  ac- 
tion." In  our  opinion,  the  allegation  was  a 
sufficient  pleading  of  the  facts  to  raise  the 
issue  as  to  whether  or  not  the  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations. 

We  do  not  fed  called  upon  to  determine 
the  correctness  of  the  court's  statement  that 
the  statute  would  not  commence  to  run  until 
plaintiff  had  suffered  damage  from  the  ob- 
struction; but,  having  conduded  the  statute 
of  limitations  as  a  bar  to  the  action  was  suf- 
ficiently pleaded.  It  clearly  tendered  an  Issue 
upon  which  defendants  were  enUUed  to  a 
finding,  and  this  was  not  made  by  the  trial 
court 

The  Judgment  appealed  from  Is  reversed, 
and  the  cause  remanded  to  the  trial  court 
with  dlrectiMi  to  entw  Judgment  1b  acoord- 
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ance  irlttt  the  gereral  verdict  of  the  Jury  up- 
on the  Issue  as  to  damages ;  and  that,  as  to 
the  equitable  Issue  luTOlTlng  plalntUTs  right 
to  the  Injunction  prayed  for  In  his  complaint, 
a  new  trial  thereof  be  bad  upon  snob  evi- 
dence as  may  be  properly  received  thereon. 

We  concur:  CONBBT,  P.  J.;  JAMES.  J. 


(M  Colo.  ITS) 

DBNVBB  &  R.  O.  B.  CO.  t.  NUNEZu 
(No.  0862.) 

{Supreme  Coart  of  Colorado.   April  7,  1910.) 

1.  Pabties  4=s>96(S) — MiBMoiczB  or  Defend- 
ant RAII.SOA.D  CoBPOEATIOn— AMENDKEnr. 

In  an  action  against  the  "D.  Railway  Com- 
pany," which  was  an  existing  corporation  al- 
though out  of  bosiness,  where  It  waa  intended 
to  sue  the  D.  Bailroad  Company,  the  error,  be> 
ing  a  misnomer,  was  amendable;  it  appearing 
that  plaintiff  was  an  employ^  of  the  nilroad 
company  which  owned  and  operated  the  traok 
and  platform  cauidng  the  Injury,  and  that  its 
agent,  and  not  that  of  the  railway  company, 
was  serred  with  summons. 

2.  Pabtieb  «ss9K(5>— Mibhohxb  or  Devxhd- 

AKT— AMENDUEIfT. 

Where  the  record  In  a  personal  Injury  cam 
shows  service  on  a  "railway"  company,  and  de- 
fendant's evidence  shows  there  was  no  serv- 
ice except  on  the  "railroad"  company,  it  was 
the  duty  of  the  court  to  correct  ths  record. 

8.  Pabtieb  tfasSS— Svbbtitutioii  or  Dbrnd- 

AHTB. 

When  one  company  is  sued,  another  cannot 
be  substituted  without  its  consent,  and  with- 
out such  consent  no  amendment  can  be  granted 
which  in  effect  iiermits  such  substitution. 

Department  2. 

Error  to  District  Court,  Hontrose  County ; 
Thomas  J.  Black,  Judge. 

Action  by  Joseph  Nunez  against  the  Den- 
ver &  Rio  Grande  Bailroad  Company,  a  cor- 
poration. Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

B.  N.  Clark  and  Q.  A.  Lnxford,  both  of 
Denver,  for  plaintiff  In  error. 

Buel  R.  Wood,  of  Montrose,  and  Morrison 
&  De  Soto,  of  Denver,  for  defendant  tn  er- 
ror. 

DENISON,  J.  The  plaUitUt,  Nunes,  an 
employ^  of  def^dant,  recovered  judgment 
for  $750  against  the  Denver  A  Rio  Grande 
Bailroad  OtHupany  in  the  district  court  of 
Montrose  conn^  for  personal  tnjnrles,  caua* 
ed,  as  he  claimed,  by  the  insufficiency  of  a 
truck,  defects  In  the  platform  at  the  Mont- 
rose Station,  and  ice  thereon. 

By  the  summons*  retuni,  and  complaint, 
the  suit  appeared  to  be  against  the  Denver 


ie  Rio  Grande  Ballfootr  Company.  Service 
was  bad  upon  the  station  agoit  at  Mont- 
rose, who  was  not  employed  1^  nor  In  any 
way  connected  with  the  railway  company. 
The  answer  and  other  papers  filed  on  behalf 
of  the  defendant  are  in  the  name  of  the  rail- 
way company.  After  the  plaintiff  rested  it 
was  made  to  appear  that  the  railway  com- 
pany had  long  been  out  of  bwdnees,  tbou^ 
BtiU  in  existence^  and  that  the  Denver  A  Bio 
Grande  Bailroad  Company  was  <q;ierating  the 
line  and  station  at  Montrose. 

The  plaintiff,  against  the  objection  of  the 
defendant,  was  granted  leave  to  amend  by 
changing  "Ballway"  to  "Bailroad"  in  the 
name  of  the  defendant.  Before  the  amend- 
moit  had  beak  made  ttie  counsel  ai^>earlng 
for  the  railway  company  moved  for  a-  di- 
rected verdict,  whldi  was  doiled,  and  he  thai 
left  the  court  room. 

If  the  suit  was  brought  against  the  Denver 
ft  Bio  Grande  Ballway  Company  it  was  er- 
ror to  allow  the  amendment,  but  if  against 
the  Denver  ft  Bio  Grande  Railroad  Company 
the  fact  that  the  defendant  was  named  in  the 
plaintiff's  papers  as  the  railway  company 
would  amount  to  merely  a  misnomer,  a  prop- 
er subject  of  amendment. 

[1]  The  defendant's  evidence  showed  that 
the  railway  company  had  notldng  whatever 
to  do  with  the  plaintiff  or  the  transaction 
constituting  the  cause  of  action,  and  was 
never  served  with  summons;  that  the  rail- 
road company  was  the  employer  of  the  plain- 
tiff, owned  and  operated  the  truck  and  plat- 
form, -and  was  served  with  summons,  the 
person  to  whom  the  copy  of  the  summons 
was  delivered  being  Its  agent,  and  not  that 
of  the  railway  company;  the  suit  therefore 
was  against  the  railroad  company,  and  the 
error  but  a  misnomer,  properly  subject  to 
correction  by  amendment  Heman  v.  Amer- 
ican Bridge  Co.,  167  Fed.  031^  ^  O.  a  A. 
830. 

[1]  True,  the  record  shows  service  on  the 
railway  company,  but  the  defendant's  evl- 
doice  shows  thm  was  none  ttcoqit  on  ^e 
railroad  company..  It  was  the  doty  of  the 
court  then  to  correct  the  record. 

[Sj  In  Denver  ft  Bio  Grande  RaUroad  Co. 
V.  Loveland,  18  Cola  App.  14^  64  Pac  881, 
the  r^rt  of  the  case  does  not  show  that  it 
was  made  to  appear  to  the  court  Out  the 
service  was  really  on  the  railroad  company 
and  not  on  the  railway  company,  and  the^ 
opinion  states  that  there  was  no  misnomer. 
That  case,  therefore,  can  perhaps  be  distln- 
gntshed  from  the  present,  but.  In  so  far  as  it 
cannot,  it  must  be  regarded  as  overruled. 
The  principle,  however,  therein  stated,  that 
when  one  company  is  sued  another  cannot  be 
substituted  without  its  consent,  and  that 
without  sudi  consent  no  amendm^t  can  be 
granted  which,  in  ^ect,  pmnlts  such  sutK 
stltutloD,  Is,  of  course,  correct 
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We  are  precluded  by  rule  8  <iei  Pac.  tU) 
from  the  consideration  of  such  other  qnes- 
thms  raised  by  plaintiff  In  error  as  are  not 
answered  by  the  forcing.  The  judgment 
ibonld  be  affirmed. 

Judgment  affirmed. 


(66  Colo.  176) 

QUINBT  et  aL  r.  REID  et  aL  (No.  9356.) 
(Sapreme  Court  of  Oolorsda  April  7,  I&IO.) 
PLEADzna  ^279(4)  —  SnppzjaourMJ.  Coh- 

FLAIRT— New  04UBB  OP  AOTIOIt. 

Where  the  original  complaint  sought  the 
ri^  to  redeem  fnun  certain  mortgasea,  indud- 
iug  a  deed  to  defendants,  with  i^tion  of  r^^ur- 
diase,  a  sapplemental  complaint  seddng  dam- 
ages for  defendants*  failure  to  prevent  foredo- 
rare  under  prior  mortgage^  as  agreed  in  the 
option,  'states  a  new  cause  of  action  for  legal 
relief,  and  its  tender  was  properly  denied. 

Error  to  District  Goor^  Larimer  Gonn^; 
Bobert  O.  Stnmg,  Judge. 

Action  by  Boss  B.  Qulnt^  and  another 
against  Henry  S.  Bdd  and  others.  Jndg- 
meat  for  defaidants,  and  plalntUEs  bring 
etior.  Affirmed. 

S.  B.  Bobertsui,  of  DenTW,  for  plain- 
tiffs In  error. 

Allot  ft  W^MBter,  of  DenTer»  for  defend- 
ant In  errw  Bosserman. 

J.  The  record  In  this  case  Is  so 
Impwfect  as  to  prednde  IntdUgent  condd- 
eratlon  of  the  contentlims  of  plaintiffs  In 
erm.  We  find  noUilng  that  purports  <m 
the  face  of  It  to  be  a  bill  of  exceptions,  and 
the  case  might  well  be  dismissed  for  that 
reason.  The  trial  court  held  that  In  sub- 
stance and  effect  the  action  is  tme  by  the 
plalntUCs  In  error  to  secure  the  right 'of  re- 
demptl<m  In  the  case  of  certain  real  estate 
and  personal  property  mortgages. 

It  appears  that  Qie  plalntUIs  in  error, 
and  the  defendants  In  error,  George  S.  Ful- 
ler and  Alice  B.  Fuller,  on  the  8th  day  of 
May,  1915,  jointly  conveyed  to  Elijah  Bos- 
serman by  warranty  deed  certain  tracts  pf 
real  estate,  subject  to  two  certain  mort- 
gages covering  separate  tracts  ot  land,  one 
for  ¥7,500  and  the  other  for  $6,000.  These 
mortgages  had  been  theretofore  executed  by 
the  plaintiffs  in  error. 

^e  grantors  in  the  warranty  deed,  et  the 
same  time,  executed  and  delivered  to  Bos- 
serman a  bill  of  sale  for  certain  live  stock 
and  farm  implements,  then  being  upon  the 
real  estate.  Both  the  warranty  deed  and 
the  bin  of  sale  were  in  consideration  of  an 
Indebtedness  thai  existing  by  the  plaintiffs 
to  BoBsennan. 


On  die  same  day  Bosserman  execated  and 
delivered  to  the  plaintiffs  what  purports  on 
its  t&ce  to  be  an  option  to  purchase  the 
real  estate  and  personal  property  Involved, 
upon  the  terms  and  conditions  therein  stat* 
ed,  and  which  both  parties  to  this  suit  treat 
as  a  defeasance  agreement,  and  by  reason 
of  which  the  warranty  deed  and  the  bill  of 
sale  are  to  be  treated  as  mortgages.  It  is 
agreed  that  Bosserman  entered  into  posses- 
sion of  all  the  property  Involved  on  the 
date  of  such  conveyances. 

On  December  1,  1915,  Bosserman  convey- 
ed all  the  property,  both  real  and  personal, 
to  the  defendant  Henry  S.  Beld,  who  In  turn 
and  on  the  7th  day  of  the  same  month  con- 
veyed the  same  to  the  defendant  the  North 
Thompson  Cattle  Company,  which  company 
was  in  possession  at  the  institution  of  this 
suit  This  corporation  admits  that  it  pur> 
chased  the  property  with  full  knowledge  of 
the  defeasance  agreement,  and  with  the  un- 
derstanding that  the  title  of  Bosserman  was 
In  fact  that  of  a  mortage.  This  much  Is 
gathered  from  the  pleadings  and  briefs.  If 
there  was  any  evidence  received  on  the 
trial.  It  doee  not  appear  In  the  record. 

We  find  from  the  record  the  folldwiiv 
Judgm^t  of  the  court : 

"All  parties  appearing  by  their  respediTe  at- 
torneys of  record,  and  this  cause  coming  on  to 
be  heard  by  the  court  without  a  Jury,  upoa  the 
pleadings,  the  opening  statements  of  counsel, 
and  certain  stipulations  and  certain  admission 
ot  facts,  altered  and  made  in  open  court,  where- 
upon the  court  ruled  that  the  plaintiffs  could 
not  proceed  to  issues  and  trials  ot  issues  of 
claimed  damage  for  breach  of  contract  set  out 
as  'option'  in  paragraph  6  of  plalntifEs*  com- 
l^alntt  either  upim  the  presoit  pleadings  or 
up«i  sni^lementsl  proceedings,  together  with  the 
presoit  [deadingB,  to  wit  the  daimed  breach  of 
agreentfut  on  the  part  <^  Bossermeiii  deceased, 
implied  from  said  writing,  to  protect  the  i»op- 
erty  as  to  the  prior  incumbrances  against  sudi 
incumbrances  proceeding  to  foreclose  to  a  point 
beyond  the  plaintiff's  right  ot  redemption  fr<Hn 
sale  as  to  <me  of  said  Incumbiances,  to  wbidi 
mUug  the  plaintiffs  duly  ezeqtted.'* 

We  find  nothing  In  the  record  as  to  wlut 
were  "the  <^penbig  statements  at  cotmseU 
and  certain  stipulations  and  certain  admis- 
sion of  facts  entered  and  made  In  open 
court,"  and  must  assume  these  ifrere  suffi- 
cient to  Justify  the  Judgment. 

Upon  the  day  of  the  hearing  ot  iflalntlffs' 
motion  for  a  new  trial,  the  court  upon  Its 
own  motion  called  upon  counsel  for  plain- 
tiffs to  tender  such  supplemental  complaint 
or  pleading  as  he  desired  to  die.  On  No- 
vember Sd,  the  tender  of  a  supplemental 
complaint  was  made  and  denied,  and  the 
motion  for  a  new  trial  overruled. 

The  supplemental  complaint  set  forth 
that  since  the  commoicement  of  this  action, 
both  of  the  prior  nuntgages  of  $6,000  and 
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fT^OOOk  nflpectiT«l7,  bad  been  foiedOBed,  and 
that  the  time  for  redemption  In  each  case 
had  wqiATed;  also  that  at  the  time  of  the 
execntloa  and  deUveiy  of  tiw  UU  of  sale 
and  warranty  deed  to  Boanrman  by  plaln- 
tUtB  the  plaintiffs  were  tben  In  financial  dia- 
tren  and  unable  to  avoid  the  de&ults  that 
had  thai  occorred  in  the  payment  of  flielr 
former  mortgages,  and  alleged  an  agreement 
with  them  upon  the  part  of  Bosserman  to 
Iffotect  them  from  the  then  Impending  fore- 
cloenres,  and  that  plaintiffs  were  entirely  un- 
able to  protect  themselTes,  and  prayed  that, 
under  their  prayw  fOr  gmeral  rcUef  in  eqni- 
tf  in  th^  orlglnid  complaint,  this  conrt 
may  proceed  to  propCTly  ascertabi  the  dam- 
ages by  them  and  each  of  them  sustained 
under  the  ^cts  herein  and  in  their  original 
complaint  set  forth*  and  that  they  may  hare 
such  relief  by  way  of  Judgment  for  damages 
against  eadi  and  all  of  the  defendants,  and 
sudi  other  and  farther  rell^  In  eqnlly  as  to 
the  court  may  seem  rl^t  and  proper  in  the 
premises. 

It  is  dear  trmn  the  pleadings  that  ttie  right 
to  redeem  from  the  nuvtgage  liens  of  Boa> 
serman  was  not  questioned  either  him  or 
by  his  assignees.  By  the  pleading  tuidered 
they  expressly  abandoned  any  claim  to  the 
exercise  of  such  right  The  pleading  pre- 
sented a  new  and  differcoit  cause  of  action, 
not  pleaded  In  the  original  complaint  The 
original  bill  was  one  wholly  in  equity  juris- 
diction. The  plaiotlfls  did  not  cmly  fail  to 
establish  such  equity,  but  abandoned  any 
such  claim  for  relief. 

In  sQcb  case  the  mie  Is  that  the  bill  must 
be  dismiss^  and  cannot  be  retained  tor  the 
purpose  of  .allowing  legal  relief  to  which 
plaintiff  has  not  shown  hhnself  to  be  enti- 
tled. What  is  here  said  Is  not  to  be  con- 
strued to  deny  right  of  actlm  to  recover  by 
the  plalntlfla,  damages  in  any  proper  pro- 
ceeding for  that  purpose,  nor  to  express  any 
view  as  to  the  existence  of  soch  ri^t. 

nie  Jn^Upnmt  la  affirmed. 

OABBIODBS,  a  J.»  and  DENISOX,  J., 
concur. 


(66  Colo.  UO 

PEQPLB  T.  EOKOTOVICH  et  at 
(No.  9202.) 

(Supreme  Court  of  Colorado.    April  7.  1919.) 

CaiuiifAL  I^AW  «=sll34(3)— Wbit  of  Ebbob 
BY  PEOPia— Moot  Quxsnon. 
The  superseding  by  the  PnAiUtiiHi  Law  of 
November  6,  1918.  of  Laws  1916,  c.  98,  i  10. 
makes  the  Interpretatlwi  of  the  latter  a  moot 
question,  and  a  writ  of  error  by  the  people  to 
review  an  interpretation  thereof  In  a  erimittal 
prosecution  will  be  dismissed. 


Brror  to  District  Court,  Huerfano  Ooon- 
ty;  A.  Watson  HcHendrle,  Judge. 

Dan  KokotOTlch  and  another  were  acquit- 
ted of  a  violation  of  the  Prohibition  Law, 
and  the  people  bring  error  to  have  reviewed 
the  district  judge's  lnterpretati<Hi  of  the 
statute.   Writ  of  error  dismissed. 

Leslie  B.'  Hubbard,  Atty.  QeSL,  and  Irving 
Tan  Bradt  Asst  Atty.  Oen..  for  the  Pec^e. 

FEB  CDBIAlf.  The  construction  placed 
upon  sectUm  10  at  diapter  96,  Sessioa  Laws 
<tf  1916,  by  the  district  court  of  Huerfiuio 
county  in  the  ahove-flntttled  cause,  is  bronght 
bore,  by  the  pecq^le^  throui^  ttie  district  at- 
torn^, for  review;  tUb  omil«itIon  being 
Uiat  the  IntexpretatiMi  given  that  section  is 
wrmg. 

We  are  of  opinion.  In  view  of  the  passage 
of  tlte  so-called  "Brae  Dry"  prbhiUtim  law 
of  Cidorado  <hi  November  11^  1918k  whldi  be- 
came dfective  on  December  16th  next  there- 
after, that  the  question  presoited  is  moot 
and  therefore  should  not  be  determined. 
The  l^lslatlon  In  questltm  undoubtedly  hu 
been  superseded  by  the  Initiated  law  upon 
this  genwal  subject  and  that  section  there- 
fore has  now  no  force  or  ^tect  and  affords 
no  ri^t  or  proteetlan  In  any  case. 

The  writ  of  oror  riiould  be^  and  therefore 
is,  dismissed. 


<•  Colo.  BSt) 
PABUBLBB  V.  PBOPLB.  (No.  0270.) 

(Supreme  Court  of  Colorado.    April  7,  1919.) 

FALSX  PBKTBnSBS  <^»^(1>— BVIDBNCE. 

Evidence  hdd  insufficient  to  support  a  con- 
viction for  obtaining  a  note  by  falss  pretenses. 

Ed  Banc. 

Brror  to  District  Court  Yuma  Oonnty ;  H. 
P.  Burke,  Judge. 

F.  M.  Parm^ee  was  convicted  of  obtaining 
a  note  by  false  pretoises,  and  brings  error. 
Beversed  and  remanded. 

Caesar  A.  Roberts  and  Leslie  M.  Roberts, 
both  of  Denver,  for  plaintiff  In  error. 

Leslie  El  Hubbard,  Atty.  Gen.,  and  Ber- 
tram B.  Beahoar,  Asst  Atty.  Gen.,  for  the 
Peopla 

BAILET,  J.  Plaintiff  In  error,  defendant 
below,  was  convicted  upiHi  an  Information 
diarglng  that  be  willfully,  feloniously,  know- 
ingly and  designedly,  by  false  pretenses,  ob- 
tained a  promissory  note  of  the  value  of 
$69.93  from  the  prosecuting  witness  by  false- 
ly and  fraudulently  representing  that  It  was 
a  receipt  with  the  Intent  to  cheat  and  de- 
fraud. He  alleges  error  and  brings  the  case 
here  for  review.  . 
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Hie  d^endant  was  a  sewlns  machine  agmt 
and  salesman.  The  transactloa  upon  which 
the  Infonnatlon  is  hased  was  'the  sale  by 
Urn  to  the  prosecuting  witness  a  sewing  ma- 
ddne  for  which  he  received  In  payment  an 
old  machine  and  a  note  for  ttie  balance  of 
tbe  purchase  price.  Hie  only  testimony  tend- 
ing to  suKwrt  the  informatlTO  Is  that  of  the 
proaecutlDg  witness.  Ordinarily  the  verdict 
of  a  jury  will  not  be  set  aside  by  Uiis  court, 
bat  tbe  abstract  before  us  shows  absolutely 
tbat  tlie  prosecuting  wlbieas  rither  had  for- 
gottcsi,  or  was  mtirely  mistalcen,  as  to  a 
▼Ital  and  controlliiv  fact  tuTOlved  In  the 
traosaction.  The  jury.  In  order  to  return  a 
verdict  of  guilty,  was  of  necessity  obUged  to 
rely  entirely  npon  tbe  teatlnumy  of  this 
^vlmess.  The  record  shows  conclusively  that 
tfae  essential  facts  are  contrary  to  and  In 
conflict  with  her  testimraiy.  The  verdict  is 
naanifestly  at  variance  with  ttie  proofs  and 
the  judgment  based  upon  it  should  therefore 
be  vacated. 

Upon  the  whole  record  it  is  apparent  that 
there  was  nothing  in  the  transacticm  com- 
plained of  to  support  a  convledon  for  ol>- 
tainlng  the  note  In  question  by  false  pre- 
tenses. Ttke  judgment  of  the  trial  court  Is 
accordingly  reversed  and  the  cause  remanded 
for  further  proceedings.  The  former  o^ion 
is  withdrawn  and  this  substituted  In  lien 
tliereof. 

Judgment  reversed  and  cause  remanded. 
BUBKBh  J.,  not  participating. 


(St  Colow  Iff) 

DKION  HEAI/TH  ft  ACCIDENT  CO.  AN- 
DERSON.  (No.  9536.) 

(Supreme  Court  of  Colorado.    April  7,  1019.) 

1.  Ihsusahcx  «e3839— AcoinuiT  Inbdsanob 
—"OccdpationV— "Change  of  Occotatiow" 

—CONBIBITCnON. 

Tbe  terra  "oecnpattni,*'  as  used  in  a  policy 
reqnlriiuc  notice  to  Insurer  of  change  of  occu- 
pation, means  the  naval  badness  of  insured,  ami 
"chapging  hia  occupatioa"  means  engaging  in 
another  employment  as  a  usual  busiaees. 

[Ed.  Note.— For  other  deSattions,  see  Words 
and  Phrases.  I^rst  and  Second  Series,  Change; 
Occupatiim.] 

2.  InsimAiTCE  ^=»839— AcoiDBirr  Inbusahce 

— TEMFOHABr  CBANOS  OF  OcCITPATION. 
Tbe  insured  had  not  changed  his  occapation 
of  mine  superintendent  within  a  provision  of 
his  policy  requiring  notice  of  diange  of  occupa- 
tion, where,  after  haring  been  temporarily  em- 
ployed as  timberman,  be  had  ceased  sadi  work 
when  the  accident  occurred  and  was  to  resume 
work  as  mine  snperintendent 


S.  iKsusAiroB  4=9531— Accident  iNsnsANCB 
— Cbanos  to  Occupation  Mobs  Hazabd- 

ous. 

Where  a  mining  superintendent  had  ceased 
hia  temporary  employment  as  timberman  vHth 
IntentioQ  of  resuming  his  usual  occupation,  just 
prior  to  being  killed  by  a  snowslide  on  hia  way 
borne,  h«  was  not  engaged  in  an  occupation  more 
bazardouB,  within  a  clause  of  the  policy  reduc- 
ing the  amonnt  of  indemnity  if  engaged  in  an 
occupation  more  hasardoua. 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver;  Charles  C.  Butler,  Judge. 

Action  by  SteUa  C.  Anderson  against  the 
Union  Health  &  Accident  Company.  Judg- 
ment for  plalntifF,  and  defendant  brings  er- 
ror and  applies  for  supersedeas.  Superse- 
deas denied,  and  judgment  affirmed. 

Isham  R.  Howze,  of  Denver,  for  plaintiff 
in  error. 

Goudy,  Twltchell  &  Burkhart,  of  Denver, 
and  Millard  Fairlamb,  ot  Delta,  for  defend- 
ant in  error. 

ALLEN,  J.  This  Is  an  action  upon  an  ac- 
cident Insurance  policy.  Plaintiff  prevailed, 
and  defendant  brings  error.  In  June,  1916, 
defendant  Issued  an  accident  insurance  poli- 
cy to  one  Elmer  G.  AndersoD,  which  policy 
provided  for  an  Indemnity  of  $600  for  loss  of 
Ufe  of  the  insured.  Andersm  was  killed  on 
December  23,  1916.  The  plain  till  sues  as  his 
administratrix. 

The  record  is  before  us  upon  an  applica- 
tion for  a  supersedeas,  and  the  principal 
question  to  be  determined,  under  the  assign- 
ments of  error  which  are  argued,  is  whether 
or  not,  after  the  Issuance  of  the  policy,  the 
Insured  "changed  his  occupation,"  within 
the  meaning  of  paragraph  13  of  the  Sched- 
ule of  Warranties  made  by  the  Insured  at 
the  time  of  taldng  the  policy. 

The  paragraph  in  question,  so  far  as  ma- 
terial upon  this  review,  reads  as  f  cdlows : 

'If  during  the  lUe  of  this  policy  I  •  «  • 
change  my  occupation,  I  agree  to  at  ones  report 
such  fact  to  thia  company." 

As  a  defense,  the  defendant  pleaded,  and 
sought  to  prove,  that  the  Insured,  during 
the  Ufe  of  the  policy,  had  changed  his  occu- 
pation, and  had  whc^yjCalled  to  report  such 
fact  to  the  company,  and  that  therefore  the 
plaintiffs  claim  under  the  policy  became 
and  was  invalidated  under  a  Clause  of  the 
policy  whlrii  reads  as  follows:  _ 

"Failure  to  comply  with  any  of  the  proviriona 
and  conditions  of  this  policy  shall  invalidate  any 
and  all  claims  hereunder." 

The  plalntifF  denies  that  there  had  been 
any  change  of  occupation,  on  the  part  of  the 
Insured.    The  evidence  bearing  upon  this 
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point  is.  In  the  main,  neither  conflicting  nor 
disputed. 

The  InsQred,  in  the  Schedule  of  Warran- 
ties accompaoylDg  the  Insurance  policy,  gare 
as  his  occupation :  "SuperlDtendent  of 
Quartz  Mine — Orerseelng."  The  evidence 
shows  that  for  many  years  prior  to  bis 
death  his  life  work  or  occupation  was  that 
of  "a  mine  superintendent."  The  last  posi- 
tion of  this  kind  was  held  by  blm  at  "the 
Mineral  farm,"  which  he  left  on  November 
12,  1916.  About  two  or  three  days  thereaft- 
er the  Insured  came  to  the  Mountain  Top 
mine  in  Ouray  county,  with  an  understand- 
ing had  with  the  manager  of  the  mine  that 
he  (the  insured)  should  In  a^  abort  time  be 
placed  in  the  position  of  mine  superintend- 
ent. The  manager  testified  that  he  gave  An- 
derson (the  Insured)  temporary  employment 
because  he  (the  manager)  "desired  to  hold 
falm  until  It  was  convenient  to  make  the 
dbange;  that  Is,  to  dlqiense  with  the  serv- 
ices of  the  man  who  then  held  that  position 
(of  mine  superintendent)."  Anderson  was  ac- 
cordingly given  a  temporary  position  as  mine 
tlmberman.  It  was  understood  by  him,  and 
also  by  the  mine  manager,  that  this  was 
merely  a  temporary  employmoit  The  man- 
ager also  testified: 

"I  solicited  him  (Andersoo)  to  take  the  posi- 
tion of  mine  superintendent,  but  temporarily  to 
become  familiar  with  the  mine  by  working  at 
other  employment,  until  such  time  as  it  was  con- 
venient to  make  the  change." 

Anderson  worked  as  a  mine  tlmberman 
for  a  period  of  about  30  days.  On  Decem- 
ber 22.  1916,  he  left  the  mine,  quitting  hla 
employment  as  tlmberman,  and  started  for 
his  home  in  Delta  county.  At  the  time  of 
snch  leaving,  it  was  understood  between  him 
and  the  manager  that  he  (the  Insured)  was 
to  return  and  assume  the  position  of  mine 
8ni>erlntendent.  The  following  day,  Decem- 
ber 23d,  he  was  killed ;  his  death  belr^  caus- 
ed by  a  snowslide. 

The  trial  court  held  that  Anderson's  ac- 
ceptance of  the  temporary  employment  of 
mine  tlmberman  did  not  amount  to  a  "change 
of  occupation,"  within  the  meaning  of  the 
clause  of  the  policy  now  under  considera- 
tion. We  are  of  the  opinion  that  such  hold- 
ing, and  plaintiff's  contenUw  to  the  same 
effect,  should  be  sustained.  The  evidence 
clearly  shows  that  the  usual  occupation,  the 
life  work,  or  business  of  the  Insured,  was 
that  of  mine  superintendent.  The  evidence 
also  amply  sustains  the  following  finding  of 
the  trial  court: 

"Anderson's  position  as  timbermaD  was  a 
mere .  temporary  employment  The  intention 
was  that  he  should  have  an  opportunity  to  be- 
come familiar  with  the  mine,  and  then,  in  a 
very  short  time,  a  few  weeks  at  the  most,  should 
be  given  the  position  of  superintendent  of  the 
mine,  In  the  place  of  the  then  superintendent, 
who  was  to  quit  or  have  his  services  dispensed 
with." 


[1, 2]  The  term  "occupation."  as  used  in 
the  clause  of  the  policy  hereinbefore  quoted, 
means  the  nsnal  business  of  the  Insured.  In 
Stone  V.  United  States  CasiuUty  Co.,  34  N. 
J.  Lew,  371,  It  was  held  that  the  worcte 
"changing  his  occupation"  meant  engaging 
in  another  employment  as  a  usual  business. 
Using  the  term  "occupation"  in  the  sense 
above  indicated,  the  insured  In  the  Instant 
case  had  not  changed  his  occupation  when 
he  became  engaged  In  the  temporary  em- 
ployment of  mine  tlmberman.  He  Intended 
to  resume  work  as  mine  superintendent. 
The  position  as  tlmberman  was  Incidental 
to  his  usual  vocation  of  mine  snperlntend- 
ent  Such  position  enabled  him  to  become 
better  prepared  for  the  position  of  mine  su- 
perintendent which  was  promised  hfm  and 
for  which  he  evidently  waited  while  acting 
as  tlmberman.  He  did  not  Intend  to  sub- 
stitnte  the  work  of  a  tlmberman  for  that  ot 
a  superintendent  as  hla  usual  occupatimo. 
The  "change"  referred  to  in  the  eta  use  In 
question  means,  as  said  In  14  R.  0.  L.  1153, 
S  331,  "the  substitution  of  one  business  or 
vocation  for  anotber  as  the  usual  business 
or  vocation  of  the  Insured."  In  a  note  in  24 
L.  E.  A.  (N.  S.)  1174,  1175,  numerous  cases 
are  collected  which  hold  that  the  tempora- 
ry following  of  other  pursuits  does  not 
change  one's  occupation  so  as  to  avoid  a 
policy  of  accident  Insurance.  To  the  same 
effect  are  most  of  the  authorities  reviewed  In 
3  Cooley's  Briefs  on  the  Law  of  Insurance, 
2208.  See,  also,  Taylor  v.  Illinota  Commer- 
cial Men's  Ass-n,  84  Neb.  799,  122  N.  W.  41, 
24  L.  B.  A.  (N.  S.)  1174.  There  was  no  er- 
ror- in  the  trial  court's  finding  the  Issues  for 
the  plaintiff  la  this  connection 

[S]  It  Is  also  contended  by  the  defendant 
that  it  should  have  prevailed  with  r^rence 
to  its  defense  involving  that  clause  of  the 
policy  which  reduces  the  amount  of  Indemni- 
ty In  a '  case  where  the  Insured  is  injured 
while  engaged  in  any  occupation  more  has- 
ardous  than  that  stated  in  the  Schedule  of 
Warranties.  With  reference  to  this  branch 
of  the  case,  the  facts  are  the  same  as  In  the 
case  of  Midland  Casualty  Co.  v.  Anderson. 
172  Pac.  1067,  which  involved  the  same  ac- 
cident, the  same  Insured,  and  practically  the 
same  clause  of  an  accident  Insurance  policy, 
as  is  now  being  considered.  For  the  rea- 
sons stated  in  the  Midland  Case,  the  record 
shows  no  error  affecting  the  defense  in  qnea- 
Uon. 

The  remaining  defense,  discussed  In  the 
briefs,  la  to  the  effect  that  the  death  of  the 
insured  was  due  to  an  unnecessary  exposure 
to  danger,  which,  If  It  were  the  fact,  would 
reduce  the  defendant's  liability.  The  trial 
court  found  the  Issue,  in  this  matter,  ad- 
versely to  defendant,  and  we  find  the  evi- 
dence sufnclent  to  support  the  jndgmaat  in 
this  respect 

The  application  tor  a  supersedeas  la  de- 
nied, and  the  Judgmcait  is  affirmed. 

Affirmed. 


Digitized  by  Google 


Colo.) 

m  Oo»o.  12S> 
1^  PIiANT  T.  HTMAN  et  bL   (No.  8066.) 

(Sapreme  Gonrt  of  Colorado.    April  7,  1819J 

1.  LlBEI,  AND  EtUUfDXB  «S»45(2>— PBIVILEQID 
CoMMXTNICATIOIfS    —    COBPOUTB  BTOCK- 

-  HOI.DER. 

The  circnlatioa  bj  rtocdtholderi  In  a  corpora- 
tion  among  other  stockholders  onlf  of  a  letter 
attaAInf  the  acta  of  a  director  in  corporation 
transactions  is  a  privileged  commnnieation. 

2,  Libel  and  Sundeb  «=»123(8)— Dibectkd 

YEBDICn^PRIVILKOKD  CoiCHVN  I  CATION. 

Whether  a  communicatioQ  is  privileged  Is  for 
the  court,  and  vhere  the  court  has  properly 
found  it  to  be  privileged,  and  there  la  no  evi- 
dence of  malice,  a  Terdict  ahoold  be  directed  for 
defendants. 

Dei>artment  8. 

Errw  to  District  Court.  C^ty  and  County 
of  D^ver;  H.  P.  Burke,  Judge. 

ActlMi  by  William  H.  La  Plant  against 
Charles  SL  Hyman  and  othera  Judgment  for 
defendants  on  directed  verdict,  and  plaintiff 
brings  error.  Affirmed. 

Edwin  H.  Park  and  Thos.  H.  Glbscxi,  botli 
of  Denver,  for  plaintifT  in  error. 

Peters  &  Barker,  of  Daiver,  and  Blchard 
ftfcKnlght,  of  Cailcago,  111.,  for  defendants  in 
error. 

ALLBIN,  J.  Tills  Is  an  action  for  libel,  and 
Is  bawd  npoa  a  certain  circular  letter  pre- 
pared and  published  by  the  defendants,  un- 
der the  dnnunstances  berelnafter  noted. 

At  tbe  condoalon  of  tbe  plaintlfTB  evi- 
dence tbe  trial  court,  on  motion  of  the  de- 
fendants, directed  a  verdict  In  tbelr  f&vor, 
and  thereafter  judgment  was  dnly  entered 
dismissing  tbe  cause.  The  plaintiff  brings 
error. 

On  July  28,  1913,  the  plaintiff  and  certain 
other  persons  were  elected  as  members  of  the 
board  of  directors  of  a  certain  mining  cor^ 
poratlon.  The  defendants  were  then,  and  also 
tbereafter  and  at  the  time  of  the  publication, 
of  tbe  all^^  libel  oomp^ined  of.  stockhold- 
ers In  the  cmporatlon.  Shortly  prior  to  the 
time  ft>r  the  next  election  of  directors,  and 
after  a  general  meeting  of  stockholders  bad 
been  called  for  May  6,  1914,  the  defendants 
Issned  the  drcnlar  letter  on  which  this  action 
fen-  Ubel  Is  based.  The  letter  was  dated 
April  20,  1914,  and  was  addressed  to,  and 
drcnlated  among,  tbe  stockholders  of  tbe 
mining  corporation  above  mentioned.  It  ap- 
pears to  be  conceded,  and  there  Is  no  evi- 
dence to  the  contrary,  that  the  circular  let- 
ter was  pnbllsbed  to  no  other  persons  than 
such  stockholders.  The  commonication  in 
question  r^ted  solely  and  entirely  to  the 
bnslneas  affairs  of  the  corporation,  and  to 
tbe  plaintiff's  and  other  directors'  connection 
with,  or  conduct  concerning,  such  corporate 


8S 

affairs.  The  alleged  libelous  matter  condst- 
ed  of  statements  showing,  or  tending  to  ^ow, 
that  plaintiff  and  others  were  guilty  of  a 
"conspiracy,"  and  were  and  had  been  act- 
ing in  bad  faith  toward  the  company  with 
reference  to  a  certain  claim  against  tbe  com- 
pany made  by  one  Frldley,  and  also  with 
reference  to  a  certain  lease  let  by  the  direc- 
tors to  one  Skahen,  whereby.  It  was  allt^ed, 
tbe  "ruination"  of  the  cwnpany  was  being 
"accomplished." 

[1]  It  is  clearly  shown  by  the  pleadings 
and  the  evidence  la  the  case,  and  it  Is  con- 
ceded by  both  sides  In  tbe  argument,  that  the 
defendants'  circular  letter  was  issued  and 
published  upon  a  privil^ed  occasion.  The 
letter  was  upon  a  subject  In  which  the  de- 
fendants and  other  stockholders  in  the  cor- 
poration bad  a  common  business  interest, 
and  was  therefore  a  privileged  communica- 
tion. The  authorities  are  uniform  on  this 
point,  although  the  cases  generally  refer  to 
c-ommuoicaUons  made  In  stockholders'  meet- 
ings. Tbe  rale  Is  expressed  In  Kimball  v. 
Post  Pub.  Co.,  199  Mass.  248,  85  N.  K.  103, 
19  L.  B.  A.  (N.  S.)  862,  127  Am.  St.  Rep.  482 
(note  26  L.  R.  A.  [N.  S.]  1081),  as  foUows: 

"No  doubt  a  stockholder  at  inch  a  meeting 
■peaking  to  stockholders,  may  with  impunity 
say  things  derogatory  to  an  officer  or  the  man- 
ager of  the  company,  provided  that  what  he  says 
be  pertinent  to  the  matter  in  hand,  and  he  speaks 
in  good  faith  and  without  malice.  His  Justifica- 
tion rests  upon  the  fact  that  he  is  speaking  to 
the  stockholders  upon  a  snbject  la  which  he  and 
th^  have  an  Int^est." 

The  communlcationcmnplalned  of  in  the  In- 
stant case  being  privileged.  It  was  Incnmbemt 
ui>on  tbe  idalntlff  to  prove  malice.  This  tbe 
plaintiff  failed  to  do.  There  la  no  evidence 
tiiat  tbe  defendants  employed  tbe  privileged 
occasliHi,  In  bad  faith,  to  gratis  or  to  fur- 
tiier  some  indirect  or  malicious  motive,  or 
for  some  Impn^r  reason.  There  was  some 
foundation  for  the  defendants'  believing  that 
they  bad  cause  for  complaint  regarding  the 
pULlntUTs  connection  with  the  Skahen  lease 
and  tbe  Fridley  claim.  We  do  not  find  tiiat 
tbe  defendants  Induded  In  their  letter  any 
statements  or  language  of  a  defamatory  na- 
ture not  warranted  by  the  occasion  which 
(nlled  forth  tbe  publication,  or  that  the  de- 
fendants exceeded  the  Just  limits  which 
were  necessary  and  proper  to  accomplish  the 
legitimate  purposes  of  protecting  tbelr  cor- 
poration. 

[2]  Under  the  foregoing  circumstances, 
which  we  find  are  *own  by  the  record,  the 
trial  court  properly  directed  a  verdict  fbr 
the  defendants,  under  tbe  rule  stated  in 
Hoover  V.  Jordan,  27  Colo.  App.  618,  150  Pac. 
334,  as  follows: 

"The  qneedon  of  privilege  Is  for  tiie  court, 
and  of  malice  for  the  jury.  *  *  *  If  the 
plaintiff  In  any  case  where  it  has  been  deter^ 
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mloed  that  thfl  commnnication  wu  privfleged, 
either  absolute  or  qualified,  has  not  produced 
any  evidence  of  malice,  the  court  should  direct 
a  verdict  for  the  defendant,  even  tbougfa  It  la 
condoaiTelr  shown  that  the  matter  in  the  com- 
mnaieation,  was  false." 

'  For  a  discassloii  of  tbe  prlndples  of  law 
releTant  to  an  examination  of  the  Instant 
case,  or  wblch  are  applicable  thereto,  see 
Hoover  T.  Jordan,  mpra,  and  Denver  P.  W. 
Co.  T.  Holloway,  81  Oola  4S2,  88  Paa  181,  3 
L.  R.  A.  (N.  S.)  686,  114  Am.  St  Bep.  171, 
T  AmL  Gas.  840. 

Hie  Judgmait  la  affirmed. 

Affirmed* 

0ABBIGUE8,  C  and  BAILDT,  J.,  con- 
cnr. 


(66  CoIOk  SOB) 

RTAN  r.  PBOPLB.   (No.  9177.) 

(Bivreme  Court  of  Odorada    April  7,  ISIO.) 

CanaNAL  Law  «3368(6)  —  Etidiicob  ow 
Otheb  Offknbbs— ADHisainnjTT. 
In  a  prosecution  for  violation  of  the  state 
prohibitory  laws,  evidence  that  defendant  was 
the  keeper  nt  a  house  of  prostltnttui  was  in- 
admissible 

Error  to  District  Court,  City  and  County  of 
D^ver;  Julian  H.  Moore,  Judga 

Annie  Ryan  was  convicted  of  Tlolatlnff  the 
state  prohibitory  laws,  and  she  brings  error. 
Reversed  and  remanded. 

John  T.  BCaley,  of  Deover  (Pnvi  Enowles, 
of  Denver,  of  couosd),  for  plaintlOF  In  error. 

Leslie  B.  Hubbard,  Atty.  Qen.,  and  Charles 
Roach  and  Clara  Ruth  Uoezot,  Asst.  Attya. 
Q&n.,  for  the  Peopla 

BAILEY,  J.  Plaintiff  In  error  was  found 
guilty  of  an  offense  against  the  state  prohil>- 
Itory  laws.  This  was  her  second  conviction 
under  the  statute,  and  she  was  sentenced  to 
the  penitentiary.  She  brings  the  Judgment 
here  for  review  on  error. 

Several  assignments  of  error  have  been 
argued,  but  in  disposing  of  the  case  we  shall 
con^der  only  the  one  relating  to  the  admis- 
sion of  testimony  introduced  to  show  that  de- 
fendant was  a  keeper  of  a  bawdy  house. 
This  testimony  was  adduced  by  the  State  In 
chief,  and  two  witnesses  were  permitted  over 
objection  to  testify  that  the  business  of  de- 
fendant was  that  of  conducting  a  house  of 
prostitution.  The  only  evidence  tending  to 
establish  the  sale  of  liquor  as  charged  in  the 
information  was  that  of  one  E^iller,  an  in- 
former, and  this  circumstance  malies  it  all 
the  more  important  that  no  Improper  testi- 
mony which  might  prejudice  the  Jury  be  ad- 
mitted.   Defendant  was  not  on  trial  for  the 


keeping  of  a  house  of  Ul  fame.  The  testimo- 
ny at  that  stage  of  the  case  was  improperly 
admitted  tor  any  pniiKw^  and  as  defendant 
was  not  pnt  upon  the  stand  and  her  character 
or  credibility  were  not  in  Issne,  it  Is  apparent 
that  the  testimony  was  not  admla^hle  at  any 
stage  of  the  proceeding.  The  occupation  of 
defendant  had  no  connection  with  tbe  crime 
charged;  and  whether  the  testimony  com- 
plained of  be  true  or  false  It  is  elementary 
that  In  a  trial  for  a  violation  of  the  prohiU- 
tlon  statute  the  State  cannot  Introduce  testi- 
mony tending  to  show  an  entirely  distinct 
and  separate  offense.  Such  testimony  could 
not  be  otherwise  than  prejudicial.  It  was  a 
direct  attack  upon  her  character  wh&a  that 
question  was  not  In  issue.  Defoidant  bad 
the  right  to  a  fair  and  Impartial  trial,  which 
Inclndes  tbe  right  to  have  her  case  pree^ted 
to  the  Jury  without  having  Incompetent  evi- 
dence introduced  tending  to  humiliate,  dis- 
credit  and  bring  her  into  disrepute.  It  Is  im- 
possible to  determine  the  effect  upon  the  Jury 
of  this  reiteration  by  witnesses  for  the  prose- 
cution that  defendant  k^t  a  house  of  prosti- 
tution. The  te8tlm<Miy  mis  incompetent  and 
Its  admission  plainly  constituted  prejudicial 
error. 

It  is  manifest  ttiat  Uie  admission  of  the  tea- 
dmony  complained  of  deprived  defendant  of 
the  rl^t  to  a  fair  and  impartial  trial  upon 
tbe  issues  as  tendered  by  the  Information,  to 
whlcb  Issues  the  trial  sboold  have  beea 
strictly  cmflned.  For  ttils  reason  Uie  Jndg- 
ment  of  the  trial  court  sbould  be  reversed 
and  the  cause  ranattded,  and  it  la  so  ordered. 

Jndgmoit  reversed  and  cause  remanded. 

OABBIOUES,  a  J.,  and  ALLBN,  J.,  con- 
cur. 

m  Oslo.  US) 

DREOHAN  T.  YAN  BRADT  et  aL 

(No.  9348.) 

(Supreme  Court  of  Colorado.    April  7,  1919.) 

APFKAI,  AHD  SBBOB  ^al056(9  —  HaMlTJBa 

Ebbob— EzcLUSXOir  of  DBPoamon. 
In  an  action  by  attorneys  to  recover  for 
legal  services,  the  exclu^n  <tf  a  deposition  of-, 
fered  by  the  defendant  relating  to  plaintHTs 

performance  or  nonperformance  of  the  services 
required  was  not  reversible  error,  where  tho 
parties  bave  by  stipulation  made  such  deposi- 
tion a  part  of  the  record,  and  it  appears  that, 
had  the  deposition  been  received  in  evidence, 
and  the  issue  of  performance  of  service  sulnnife- 
ted  to  the  Jury,  the  verdict  must  still  have  been 
for  plaintifh. 

Department  8. 

Error  to  District  Goart,  Morgan  Oranty; 
H.  P.  Burke,  Judge. 

Action  by  Irving  Van  Bradt  and  another, 
copartners,  against  W.  A.  Dregman.  Judg- 
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ment  for  plalntUb;  and  defendant  brlnss 
error.  Affirmed. 

Walter  S.  Coen,  of  Ft  Morgan,  <or  plain- 

tUf  in  error. 

William  N.  Vaile  and  Gbarles  Roach,  botb 
of  DttiTcr,  for  def aidants  in  error. 

ALTMN,  3.  This  Is  an  action  brongbt  by 
tlie  plaintiffs  below,  a  Arm  of  attorneys  at 
law,  against  the  defendant  to  recover  an  al- 
leged balance  due  upon  a  contract  for  cer- 
tain professional  services.  The  plaintifb 
prevailed  In  the  ttial  court,  and  defudant 
brings  error. 

It  appears  by  the  pleadings  and  the  evi- 
dence that  in  January,  1912,  the  defendant 
retained  and  ^ployed  the  plaintiffs  to  as- 
sist-Other counsel  in  the  prosecution  of  an 
action  then  peoding  in  the  district  court  of 
Morgan  county,  and  that  by  such  employ- 
ment the  plaintiffs  were  to  render  profes- 
sl(mal  services  in  the  case  both  during  its 
poidency  In  the  district  court  and  vrhUe  It 
should  be  pending  In  the  Supreme  Court 

The  trial  court  held  that  the  only  issue 
raised  by  the  pleadings  was  one  concerning 
the  terms  of  the  contract  of  employment  so 
far  as  the  bame  related  to  the  amount  of  the 
plaintiffs'  compeusation.  The  cause  was 
tried  to  a  jury,  which  was  instructed  in  ac^ 
cordance  with  the  holding  above  mentioned. 
The  Jury  found  the  issue  for  the  plaintiffs. 

It  is  contended  by  the  plaintiff  in  error, 
defendant  below,  that  the  pleadings  also 
raised  an  issue  with  reference  to  the  plain- 
tiffs' performance  of  all  services  required  of 
them  under  the  contract  Assuming,  with* 
out  conceding  or  deciding,  that  this  conten- 
tion is  well  founded,  it  cannot  upon  the 
whole  record,  result  In  a  reversal  of  the 
judgment 

The  only  evidence  In  the  record  relating 
to  the  plaintiffs'  performance  or  nonperform- 
ance of  the  services  required  of  them  Is  that 
contained  In  the  deposition  of  one  I.  B. 
Melville.  This  deposition  was  offered  In  evi- 
dence at  the  trial  i>y  the  defendant,  but 
was  not  admitted  by  the  court  By  stipula- 
tion of  the  parties.  It  has  been  made  a  part 
of  the  agreed  record  In  this  case. 

From  a  reading  of  the  deposition,  which 
is  not  contradicted,  and  which  constitutes 
all  the  evidence  upon  the  alleged  issue  In 
question.  It  Is  clear  to  this  court  that  the 
plaintiffs  performed  all  the  services  required 
of  them,  and  that,  had  the  deposition  been 
recdved  In  evidence,  and  If  the  Issue  relat- 
ing to  the  plaintiffs'  performance  of  the  re- 
quired services  had  been  submitted  to  the 
Jury,  the  result  would  necessarily  have  been 
In  favor  of  the  plalntlffa  A  verdict  to  the 
contrary  would  not  be  supported  by  the  evi- 
dence. 

The  deposition  shows  no  neglect  on  the 
part  of  the  plaintiffs  to  do  anything  requir- 


ed of  them.  It  does  show  that  they  ren- 
dered ma^lal  aa^tance  In  the  case  In 
which  they  were  employed.  The  witness 
Melville  tastlfiefl  that  he  knows  of  no  serv- 
ice which  was  left  to  the  plalntiffiB  to  per- 
form whldi  they  failed  to  perform. 

It  thus  appears  tqKm  the  whole  record  Chat 
by  the  verdict  and  Judgment  a  correct  re- 
sult was  reached,  and  under  well-settled  prin- 
ciples of  aii^llate  practice  the  Judgment 
may,  for  this  reason,  be  affirmed.  4  a  J. 
1131,  SS  3124,  8126. 

The  Judgment  Is  affirmed. 
Affirmed. 

GARRIGUBBt  a  J.,  and  BAZLDT,  J., 
concur. 


(M  Colo.  160 

PEOPLE  ex  rd.  OBAWFOBD  t.  BCcBIAHON 
etai.  (No.  9140.) 

(Supreme  Court  ni  Colorado.    Aprfl  T,  1019.) 

ApPEAIi  AND  Ebbob  4=>781(6)— Moot  Qttks- 
TioiT— Dismissal  or  Warr  or  E^hbob. 
Writ  of  error  to  review  Judgment  of  dis- 
missal of  proceeding  in  mandamus  to  compel  Is- 
suance of  certificate  of  dection  to  relator  will 
>  be  dismissed,  where  term  of  office  for  whUh  re- 
lator was  elected  has  eqdred. 

En  Banc. 

Errw  to  District  Oonrt;  Lake  County;  J. 
W.  Sheafor,  Judge. 

Mandamus  by  the  People,  upon  the  rela- 
tion of  Walter  Crawford  against  John  W. 
McMahon,  Stephen  Connors,  and  ThtHnas 
Bvans,  as  Board  of  County  Canvassers  of 
Lake  County,  Colo.,  and  others.  Judgment 
of  dismissal  and  relator  brings  error.  Wilt 
dismissed. 

Hogan  ft  Bonner,  of  Leadville,  for  plaintiff 
in  error. 

Bdward  Stimson,  of  Denver,  for  defendant 
In  error  McMahon. 

John  A.  Evring,  of  Denver  (Hamlet  J. 
Barry,  of  Denver,  of  counsel),  for  defendant 
in  error  Schraeder. 

PER  CURIAM.  This  was  a  proceeding  In 
mandamus  to  compel  the  Issnance  of  a  cer- 
tificate of  election  to  relator,  Walter  Craw- 
ford, to  the  office  of  sheriff  of  Lake  county, 
as  the  result  of  the  general  dection  held  on 
the  7th  day  of  NovMiber,  1916.  Walter 
Crawford  and  Harry  Schraeder  were  oppos- 
ing candidates  for  the  office  of  sheriff  at  this 
election.  A  certificate  of  election  was  pre- 
pared, executed,  and  delivered  to  Schraeder. 
The  alternative  writ  commanded  the  board 
of  county  canvassers  to  reassemble  at  the  city 
of  Leadville,  and  then  and  there  recanvass  the 
vote  of  Lake  county.    Answers  and  returns 
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were  filed  to  the  writ;  ttaOTeapon  a  motion 
was  Interposed  to  dismiss  the  proceeding. 
This  motion  was  sustained,  and  judgment  of 
dismlasa!  entered,  and  the  relator,  Crawford, 
brings  the  case  here  for  review  on  error. 

January  22, 1919,  defendants  in  error  mov- 
ed the  court  to  dismiss  the  writ  of  error  upon 
the  ground  that  the  term  of  office  expired 
January  14,  1919,  and  that  there  is  now  no 
controversy,  question,  or  matter  that  can  be 
determined  in  this  proceeding  In  relation  to 
the  office. 

It  is  apparent  that  the  qneetlon  Is  moot, 
because  the  term  of  office  has  expired. 
Uotion  Is  therefore  sustained. 
Writ  dtimlsswl, 


(66  Colo,  vm 

WOUnD  T.  BAUER  et  aL   (No.  9144.) 

(Supreme  Court  of  (3olorado.    Apiit  7,  1S(190 

Appeal  and  Bbob  ^»7S1(C9  —  If  oor  Qnas- 
noHB— Dmoaau. 
A  wilt  of  error  to  review  an  order  of  court 
that  an  executor  deliver  to  his  coexecutor  the 
management  of  the  estate  and  pay  him  certain 
items  of  credit  will  be  dismissed,  where  it  ap- 
pears that  sndi  ooeieentor  has  rerigued. 

D^artment  8. 

Error  to  Adams  County  Court;  W.  C. 
Hood,  Jr.,  Jndge. 

PetitlOB  by  HdvlB  HL  Bauer,  as  coexecutor 
of  the  estate  of  Hlers  Fisher,  deceased,  and 
anotlier,  against  Gliomas  Wolfe,  as  executor 
of  such  estate.  From  an  order  by  the  court 
granting  tlie  motion  prayed  for  in  the  peti- 
tion. Thomas  Wolfe,  as  executor,  brings  wrtt 
of  error.  Writ  of  error  dismissed. 

John  R.  Smith  and  Richard  Wolfe^  both  of 
Denver,  for  plaintlfl  in  error. 

Warwick  M.  Downing,  of  Denver,  Hubert 
D.  Waldo,  Jr.,  of  Br^hton.  and  Douj^  A. 
Boiler,  of  Denvn*,  for  defendants  In  error. 

ALUEN.  J.  By  the  will  Of  Miers  Fisher, 
deceased,  cme  Ibomas  Wolfe  was  appdnted  aa 
executor  ot  the  estate  ot  the  former,  and 
during  all  of  the  time  Involved  ia  the  Instant 
case  was*  acting  as  such  executor. 

On  March  29,  191^  the  probate  conrt  or* 
dered  that  Oiere  should  be  appointed  a  co- 
executor  at  the  estate,  and  on  May  19,  1916^ 
the  court  i^p(dnted  one  Melvln  D.  Baner  as 
sndi  coexecutor. 

Oa  January  18,  1S17,  on  the  petition  (tf 
Melvln  EI.  Bauer,  co^ecutor.  It  was  ordered 
by  the  court  that  Thomas  Wolfe  deliver  to 
Bauer,  as  managing  executor  of  the  estate, 
the  sole  management  of  all  the  business  of 
the  estate,  and  the  property,  books,  and  pa- 
pers, pertaining  tbweto,  and  also  to  pay  to 


Bauer,  co«cecutor,  certain  Items  of  credit 
claimed  1^  Wolfe  himself.  That  firdet  la 
now  here  for  review.  Its  validity  Is  attacked 
on  several  grounds. 

nils  court  Is  advised  from  statements  con- 
tained In  the  reply  brief  of  the  plaintiff  in 
error.  Thomas  Wolfe,  that,  since  ttiis  case 
has  been  pending  in  this  court,  the  coexecu- 
tor, Melvln  E.  Bauer,  has  resigned  his  posi- 
tion as  such  coexecutor.  Such  statement  is 
binding  upon  the  plaintlfl  In  error,  who 
makes  the  same,  and  It  ajKXjars  therefrom 
that  any  relief  granted  to  plaintiff  In  error 
would  be  In^ectual,  since  In  any  event  there 
is  no  longer  any  coexecutor  with  whom 
Wolfe  need  act.  A  decision  upon  any  of  the 
various  questions  presented  by  the  record 
would  accomplish  nothing  of  practical  effect 
A  writ  of  error  may  be  dismissed.  If,  pending 
a  decision,  an  eveat  occurs  which  makes  a 
determination  of  it  unnecessary,  or  renders 
It  Impossible  for  the  courts  to  grant  effectn* 
al  relief.  Woodmen  Association  t.  Orand 
JuncUon,  61  Colo.  363,  117  Pae.  907. 

For  the  above  reasons,  the  writ  ot  error 
is  dismissed. 

Dismissed. 

GABRIUUUS,  a  J.,  and  BAILEY.  J.,  con- 
cnr. 


(66  Colo.  160 
NELSON  T.  METER.   (No.  9338.) 

(Supreme  Ciourt  of  Colorado.  April  7,  1919.) 
L  OouBiB  4se»i69(6)— JnusDionoK  op  Oouh- 

TT  COtfBT— OOUNTKBCLAJM. 

Where  the  amount  prayed  for  by  plaintiff  Is 
within  the  jurisdictional  limit  of  the  county 
court,  defendant  cannot  oust  that  court  of  Ju- 
risdiction by  filing  a  cooDterdalm,  seekiog  a 
relief  in  an  amount  exceeding  Its  jurisdiction. 

2.  COUBTB  ^169(1)WUBI8DICTX0K  OF  CoUH- 
TT  COUBT  — AUOCNT  — COHTBOVBBST— PaT- 
UBHT  OH  CORTBACT. 

The  county  court  has  Jurisdiction  of  a 
suit  to  recover  |600  interest  due  on  a  contraeW 
though  the  defendant  attacks  the  validly  of  the 
contract^  and  the  total  contract  price  was  910,- 
000. 

S.  IvjUHOTion  «=>26{9  —  BmKAiNiife  Ac- 
tion AT  Law— CoVNTEBGLAnc  nc  ExoBBB  or 
Court's  Jimxsnicnoir. 
Where  defendant  la  the  county  court  has  a 
oounterclalm  exceeding  the  courtfs  jurisdictiou, 
for  which  he  must  seA  affirmative  relief  or 
suffer  irreparable  injury,  he  has  a  remedy  by 
injunction. 

Error  to  District  Onut,  Delta  County; 
Thomas  J.  Black.  Judge. 

Action  by  Starr  Nelson  against  Guy  P. 
Meyer.  After  Judgment  for  plalntitt  In  the 
county  oour^  defendant  appealed  to  the  dla- 
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trlct  court,  and  moved  to  dismiss  for  want 
of  Jurisdiction.  Motion  sustained,  and  plain- 
tiff  Inlngs  error.  Bevwaed  and  remanded, 
wltli  dlreotlras. 

UUUard  Fairlamb,  of  DelU,  for  plalntlfl 
In  wnnr. 

UUton  Welch,  of  Delta,  tor  defendant  In 
enw. 

BAILDY,  J.  Plaintiff  below,  plaintiff  In 
error  here,  brought  suit  In  the  Coonty  Ooart 
of  Delta  County  to  recover  an  Installment  of 
Interest  due  under  a  contract  for  the  pur^ 
chase  of  one^lf  of  the  stock  of  the  Nels<m- 
Me^er  Orchard  lAud  C<Hnpany,  a  Colorado 
corporation.  The  contract  Involved  the  nltl* 
mate  payment  of  $10,000.00,  although  at  the 
time  of  bringing  the  suit  only  a  $600.00  In* 
terest  payment  was  due.  It  was  to  recover 
such  Interest  that  this  suit  was  brought 
Defendant  below,  defaidant  In  error  here, 
set  np  frand  and  false  representatlfms  in 
procuring  tiie  omtract  as  a  defense.  He 
asked  for  the  cancellation  of  the  contract 
and  for  other  relief.  Judgment  In  the  Coun- 
ty Conrt  was  for  plaintiff  and  an  appeal  was 
taken  by  the  defendant  to  the  District 
Court,  where  he  afterward  Interposed  a  mo- 
tion to  dismiss  on  the  ground  that  the  Coun- 
ty Court  had  no  Jurisdiction  of  the  cause 
because  tiie  defense  Interposed  involved  the 
validity  of  a  $10,000.00  contract,  an  amount 
beyond  the  Jurisdiction  of  that  court  This 
motion  was  sustained,  and  plaintiff  brings 
the  cause  here  for  review. 

[1]  The  sole  quesdon  Is  whether  the  Jurls- 
dlctlon  of  the  County  Conrt  was  ousted  by 
the  filing  of  the  defense  In  Question.  The 
ruling  as  to  set-off  and  counterclaim  as  ap- 
plied to  4nestl<Hu  of  jurisdictlw  Is  set  out 
In  7  B.  a  I»  10C7.  as  follows: 

"As  a  counterclaim  Is  in  substance  an  ac- 
tion wherein  affirmatiTe  relief  is  sou^t  by  the 
defendant  against  the  plaintiff,  statutes  per- 
mitting the  interposition  of  counterclaims  are 
conatrued  in  connection  with  other  statutes 
limiting  the  amount  over  which  the  court  has 
Jorisdiction.  The  limitation  of  JurlsdlctloD  is 
made  to  apply  to  both  parties  to  the  action. 
The  result  Is  tliat  the  defendant  cannot  inter- 
pose a  counterclaim  Ur  an  amount  exceeding 
the  Jurisdiction  of  tiie  court  A  couaterdalm 
in  excess  of  the  jurladlction  of  the  court  may  be 
pleaded  as  defensive  matter,  where  no  affirma- 
tive relief  Is  demanded,  and  the  defendant  may 
waive  the  excess  by  bis  pleading  and  demand 
judgment  for  an  amount  within  jurisdiction 
of  the  Mtnrt" 

TSxe  case  at  bar  Is  ruled  by  Dyett  v.  Har- 
n^,  53  Colo.  881,  127  Pac.  226,  where  in  a 
cross-complaint  defendant  set  up  certain 
matters  Involving  more  In  amount  than  the 
maximum  limit  fixed  by  statute  as  the  Juris- 
diction for  such  courts.  The  cross-cmnplalnt 
was  stricken  on  motion  and  defendant  given 
leave  to  answw  farther,,  whldi  he  dedlned 


to  da  Plaintiff  had  Judgment  and  on  re- 
view defendant  contended  that  because  his 
claim  or  demand  was  In  excess  of  $2,000.00 
the  case  should  have  been  certified  to  the 
district  court  In  determining  that  ques- 
tion, ttils  court  in  that  case,  63  CMa  at 
page  883,  m  Pac.  at  page  227,  satd: 

"If  dw  filing  of  a  eounterdaim  or  cros»<om- 
plaint  in  excess  of  the  Jurisdictional  limit  will 
oust  a  court  of  all  Jarisdictton  over  a  case, 
then  every  defendant  in  a  dvil  action  has  it 
within  his  power  to  thus  defeat  any  action  that 
may  be  brought  In  the  County  Court  and  that 
court,  while  nominally  having  Jurisdiction  In 
civil  actions  concurrent  with  the  District  Court, 
to  the  limit  fixed,  could  not  exercise  that  Juiia- 
diction  except  at  the  grace  of  a  defendant  Cer- 
tainly the  lawmakers  ot  this  state  had  no  such 
result  in  contemplation.  The  County  Court  has 
jurisdiction  in  any  dvil  action  where  the  debt 
damage  or  claim,  or  value  of  property  involved, 
does  not  exceed  two  thousand  dollars.  If  the 
debt,  damage  or  claim,  or  value  of  property  in- 
volved, exceeds  two  thousand  dollars,  the  conrt 
has  no  jurisdiction  to  determine  it  If  the  Ju- 
risdiction of  the  court  <aice  attaches  to  a  plaia- 
tilTs  cause  of  action,  certainly  a  defendant  can- 
not detach  it  by  filing  a  claim  in  excess  of  the 
court's  jurbdictlonr  for  the  amount  of  plaintiff's 
claim  remsina  the  same  regardless  of  what  de- 
fendant may  do.  A  defendant's  claim  Is  In  ef- 
fect an  action  against  the  plaintiff,  and  is  sub- 
ject to  the  same  limitations  as  that  of  plain- 
tiff. It  follows,  therefore,  that  If  the  present  de- 
fendant made  a  claim  In  excess  of  the  court's 
jurisdiction  and  persisted  in  having  it  litigated 
in  sudi  excess,  the  effect  was  not  to  oust  the 
court  ot  Jurisdiction  over  plaintiFs  claim,  but 
to  pat  defendant's  dalm  out  of  the  County 
Court,  leavhig  la  Uiat  court  for  determination, 
the  innes  raised  by  the  complaint  and  the  de- 
nials in  tiie  answer.  Ramer  v.  Smith,  4  Colo. 
App.  434  [86  Pac.  802];  Qimbel  &  Son  v. 
Gomprect  &  Co.,  89  Tei.  497  [35  S.  W.  470] ; 
Martin  v.  Eastman,  100  Wis.  286  [85  N.  W. 
359] ;  Clancy  v.  Neumeyer,  61  N.  J.  Law,  299 
[IT  Aa  164].- 

[2]  Defendant  In  error  does  not  quesSon 
the  authorities  quoted  above,  but  contends 
th»t.  In  spite  of  the  auctions  of  the  com- 
plaint that  "the  amount  sou^t  to  be  recov- 
ered by  this  action  does  not  exceed  two 
thousand  dollars,"  and  that  the  pr-ayer  of 
the  complaint  for  relief  Is  In  the  sum  of 
$600.00  and  costs,  the  question  actually  at  Is- 
sue was  the  validity  of  the  $10,000.00  con- 
tract. It  is  clear  that  plaintiff  sought  to 
recover  only  the  sum  of  $600.00,  allied  to 
be  Interest  due  and  unpaid,  and  that  the 
Connty  Court  had  Jurisdiction  which  was 
not  and  could  not  be  dusted  by  the  defense 
interposed.  The  alleged  fraudulent  procure- 
ment of  the  contract  could  properly  have 
been  relied  npon  In  the  County  Court  as  de- 
fensive matter,  but  not  to  defeat  the  Juris- 
diction of  that  court  or  to  establish  a  coun- 
terclaim for  a  sum  in  excess  of  Its  Jurisdic- 
tion, for  tile  purpose  of  affirmative  relief. 

TbB  cases  dted  by  defendant  In  errw  are 
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clearly  not  In  point  They  ar«  either  Federal 
cases  which  are  not  controlllug  In  Tlew  of 
oar  own  dedslmiB  holding  to  a  different  rule 
or  else  are  based  upon  statutory  prorldons 
not  here  Involved. 

[3]  If,  in  order  to  pn^rly  preset  a  de- 
fense, defendant  felt  bound  to  ask  for  af- 
firmative rell^  in  excess  of  the  Jurisdiction 
of  the  county  court,  or  else  suffer  Irreparable 
Injury.  th«i  the  equitable  remedy  of  injunc- 
tion was  open  to  him.  Ramer  t.  Smith,  4 
Colo.  App.  434,  36  Pac.  802. 

The  Judgment  of  the  District  Oourt  in  dis- 
missing the  action  will  be  reversed  and  the 
cause  remanded  with  directions  to  d«iy  the 
rood  on  to  dismiss,  and  proceed  to  trial,  with 
leave  to  the  parties  to  amend  or  snpplement 
ttieir  pleadinga  as  th^  may  be  wrarally  ad- 
vised. 

Judgment  reversed  and  cause  remanded 
with  directions. 

GARRIGUSS,  a  3^  and  ALLEN,  J,  con- 
cur. 


<«  Colo.  179) 

BADINSKT  T.  PEOPLB.   (N&  9627.) 

(Sapreme  Court  of  Colivado.    April  7,  19U.) 

1.  WmrasaES  «S9294— Betdbai.  m  Tmnwj 
— Pbbjudioc  to  VSixmov  Cohtbst. 

A  party  to  an  dectioD  contest  In  the  Gen- 
eral Assembly  cannot  refose  to  testify  before 
the  grand  jury,  on  the  ground  that  Us  testl- 
mony  would  prejudice  his  contest. 

2.  Gbamd  Jubt  ^>80  —  CoimniroT  —  Ir- 
nsBar  or  Judob. 

Hut  the  Judge  who  impanded  and  charged 
the  grand  Jury  was  attorney  for  ccutestee  in  an 

election  contest  does  not  deprive  the  Jury  of 
Jurisdiction  to  summon  contestant  and  question 
him  as  to  matters  connected  with  the  election. 

3.  Wrrmasss     «s»306(l)  —  Pbivilbok  — 
WaIVEB— OVIXB  TO  Tmtitt. 

The  privilege  of  a  witness  to  refuse  to  tes- 
tify before  the  grand  Jnry  regarding  an  elec- 
tion, after  the  charge  had  intimated  that  he  had 
made  a  false  affidavit  of  election  expenses,  was 
waived,  where,  after  he  had  been  fully  advised 
by  coundel  and  by  the  Judge,  he  failed  to  desig- 
nate the  particular  qoestions,  the  answers  to 
which  might  incriminate  him,  and  stated  his 
willlngnesH  to  answer  all  question!  before  a 
grand  Jnry  summoned  by  another  Judge. 

D^iartment  1. 

Error  to  District  Court,  Adams  County; 
John  A.  Perry,  Judge. 

A.  D.  Radinsky  was  found  guUty  of  con- 
tanpt  for  refasal  to  testify  before  a  grand 
Jury,  and  he  brings  error  and  applies  tw 
supersedeas.  Supersedeas  denied,  and  Judg- 
ment afBrmed. 

PlalntlfC  in  error  was  fined  $250  in  the 


district  court  of  Adams  county  for  cmtonpt 
for  a  refusal  to  testify  before  a  grand  Jnry, 
and  this  cause  is  now  before  us  on  bis  ai^li- 

catlon  for  a  supersedeas. 

December  17,  1918,  Judge  Class,  of  the 
First  Judicial  district,  presiding  In  the  dis- 
trict court  of  Adams  connty,  and  acting  upon 
a  request  of  the  district  attorney  of  that 
district,  called  a  grand  jury  to  meet  Decem- 
ber 26,  1018,  on  which  date  the  body  was 
regularly  Impaneled,  sworn,  and  Instructed. 
On  the  following  day  a  subpoena  was  Issued 
for  plaintiff,  and  he  appeared  before  the 
grand  jury  In  re^ranse  thereto. 

At  the  general  election  held  November 
6.  1918,  plaintiff  was  a  candidate  for  the 
office  of  t«presentatlT6  in  the  Goieral .  As- 
sembly. His  opponmt,  W.  C.  Swlnebeart, 
was  dedared  elected,  and  about  the  time  of 
the  Impaneling  of  this  grand  jury  plalntUf 
filed  In  the  office  of  the  secretary  of  state  a 
contest  agalnet  said  Swln^eart.  alleging 
that  Irr^ularltles  bad  occurred  in  certain 
predncts  In  Adams  conn^.  In  that  contest 
Judge  Class  (whose  term  of  office  would  ex- 
pire January  14,  1918)  had  apparently  en- 
tered his  appearance  as  attorn^  for  Swlne- 
beart. It  does  not  appear  that  the  grand 
Jury  was  called  primarily,  or  at  all,  for  the 
purpose  of  Investigating  matters  pertain- 
ing to  the  election.  Other  subjects  were 
given  it  in  charge,  and  It  had  before  It  all 
matters  proper  to  be  considered  by  such  a 
body.  Among  other  things,  however,  the 
Judge  did  call  its  attention  to  the  allied 
Section  Irregularities,  and  expressed  the 
oplni(Hi  that  such  charges  were  without 
foundation,  recommending,  however,  that  the 
Judges  and  clerks  of  election  should  be  ex- 
onerated or  Indicted  as  the  evidence  Justi- 
fied. He  further  called  attention  to  the  fact 
that  plaintiff  bad  fll^d  a  statement  of  bis 
eledton  expraaes  In  wtalcb  bis  total  open- 
dlture  was  fixed  at  9280,  and  added: 

"^ow,  I  am  (d  the  opinion  tiiat  he  q>ent  con- 
siderably more  than  that.  If  all  these  rumors 
and  talks  are  true,  it  comes  very  nearly  being 
a  couple  of  thousand  dollars,  in  an  atiempt  to 
debaodi  the  electorate  of  this  county,  and  he 
cannot  do  it,  but  the  mere  fact  that  he  failed 
to  do  so  does  not  take  him  without  the  pale 
of  the  law.  If  be  spent  money  for  Illegal  pur- 
poses, or  if  he  made  a  false  affidavit,  Mr.  Ra- 
dinsky ought  to  be  investigated.  Tliese  are  Im- 
portant matters.  •  •  •  I  think  that  item  of 
expense  ought  to  be  Inquired  Into,  and  we  don't 
want  any  whitewashing  about  that,  either." 

nalnttff  first  appeared  before  the  grand 
Jnry  January  2,  1919.  and  refused  to  be 
sworn.  In  'JostlflcatlMi  of  bis  refusal  be 
presmted  to  tiiat  body  a  written  statement, 
setting  out  In  fall  the  instructions  of  Judge 
Class  to  the  grand  jury,  so  far  as  tbey  re- 
lated to  him  or  to  tiie  general  election,  and 
basing  bis  refusal  upon  the  alleged  interest 
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of  tbe  Jn^ge  in  tbe  matters  under  Inrestl- 
ra^on,  his  prejudice  against  plaintiff  and 
bis  appearance  as  counsel  for  Swlnefaeart 
Tbe  grand  jury,  by  its  foreman,  laid  these 
matters  before  the  district  court;  and,  in 
response  'to  a  citation  to  show  cause  wby  be 
rtioald  not  be  pnniabed  for  contempt  for  bis 
refasal  to  testify,  plaintiff  presented,  in  sob- 
stance,  the  same  matters.  Tberenpon  Judge 
Class  called  in  Judge  Perry,  of  tbe  Second 
jndldfll  district,  before  wbom  all  further 
proceedings  were  had. 

Ob  Jannary  3,  1019,  plalnUfl  appeared  be- 
fore Jndge  Perry,  who  held  that  be  could 
not  refuse  to  be  sworn,  and  ordered  that  be 
go  before  tbe  grand  jury  and  be  sworn  and 
testltr;  carefully  ezplidning  to  bim,  how- 
«rer,  tiiat  be  could  properly  refuse  to  ab- 
Kwer  any  questions  on  tbe  ground  that  bis  an- 
swers might  tend  to  Incriminate  him.  Plain- 
tiff returned  to  tbe  grand  jury  room,  wAs 
sworn,  and  was  Interrogated  at  length.  Tbia 
testimony  he  gave  was  brivf  and  unimpor- 
tant Most  ot  the  questions  he  refused  to 
answ».  He  raonerated  tbe  district  attorney 
and  all  the  grand  Jurors  ftwm  any  interest, 
bias,  or  prejudice,  or  Improper  motires,  but 
referred  to  bis  written  statement  and  re- 
peated bis  diarges  against  Judge  Class. 
Some  of  tbe  questions  asked  related  to  bis 
expense  account  Most  of  th«n  to  other 
matters.  He  declined  to  say  whether  he 
knew  where  precinct  7  In  Adams  county  was ; 
whether,  he  knew  anything  with  reference 
to  tbe  conduct  of  jndges  or  clerks  of  elec- 
tion whereby  any  of  them  committed  any 
error,  or  made  any  mlstakei  He  declined 
to  answer  any  questions  c(»icemlng  the  pri- 
mary election,  and  refused  to  answer  any 
questions  concerning  his  knowledge  of  any 
other  person  who  might  give  tbe  grand  jury 
Information  on  any  of  these  subjects.  l%e 
reason  repeatedly  given  for  such  refusal 
was  that  it  "will  burt  tbe  cause  I  have  now 
before  the  House  of  Eepresentatlves."  Ask- 
ed If  he  had  any  fear  of  harm  coming  to  hlm- 
eeU  by  reason  of  any  testimony  he  had  been 
called  upon  to  give  before  the  grand  jury,  be 
declined  to  answer  that  question. 

On  tbe  same  day  tbe  contempt  matter  was 
again  presented  before  Judge  Perry,  where 
plaintiff  added  to  his  written  objections 
urged  before  the  grand  jury  the  further 
objection  that  by  the  court's  Instructions 
to  that  body,  he  was  himself  under  Investi- 
gatitm  by  it;  hence  claimed  "his  constitu- 
tional right  to  refuse  to  testify.**  Asked 
by  Judge  Perry  his  reason  f<nr  refusing  to 
answer,  be  said  his  answers  might  tend  to 
embarrass  bim  in  his  election  contest  "If 
I  should  use  one  word  before  the  jnry  there, 
be  (Judge  Class)  is  liable  to  twist  it  into 
such  shape  that  it  cannot  be  recognized  as 
to  the  meaning  of  it"  Also,  "partly"  on  the 
ground  that  the  answers  might  tend  to  in- 
criminate him  because  be  (Judge  Class)  "is 


liable  to  incriminate  twist  it  out  of  shape 
where  you  cannot  recognize  it  In  flie  pro- 
ceedings any  more." 

There  being  thus  some  indtcatl<«  that 
plaintiff  claimed  exemption  from  answering 
some  of  the  questions  on  the  ground  that  bis 
answers  thereto  might  tend  to  incriminate 
him,  he  was  given  until  10  a.  m.  January  7tb 
to  point  out  the  questions  which  he  objected 
to  answering  on  that  ground.  Recess  was 
accordingly  taken  until  the  last-named  date. 
Plaintiff  made  no  attonpt  to  comply  with 
this  order,  but  on  tbe  reconvening  (tf  tbe 
court  on  January  7th  bis  counsrt  argued 
at  length  the  objections  already  made,  stat- 
ing that  plaintiff  was  willing  to  tell  th^ 
whole  story,  "if  tbe  conditions  aris^  that 
this  c<mtest  was  not  pending;  and  It  would 
not  be  In  any  manner  possible  to  bring  it 
In  to  Influence  the  case,  either  by  the  leak- 
age ot  some  member  w  by  the  sabpcena  ot 
the  Legislature  compelling  the  evidence  to 
be  produced.**  ^reupon  be  was -Interrupted 
by  plaintiff,  who  said: 

"Even  while  the  contest  is  pending  I  am  will- 
ing to  answer  Ijefore  any  Jury  which  does  not 
get  Its  instmctiwis  from  Jndge  dais." 

To  this  his  attorney  replied: 

"That  is  very  good.  I  would  like  to  have  (bat 
altered  of  record." 

At  the  close  of  the  ai*gument  the  trial  judge 
overruled  these  objections  and  pronounced 
Judgment 

vmiiam  O.  Smttb  and  nilUp  Honib^ 
botti  ot  VeaYtx,  for  plaintiff  in  error. 

Victor  B.  Koyea,  Atty.  Gem.,  and  Gharlea 
Roach  and  Charles  E.  Friend*  both  of  Dw 
ver,  for  the  Pecqde^ 

BURKE,  J.  (after  stating  the  facts  as 
above).  Three  reasons  are  urged  by  plaintiff 
why  the  judgment  in  contempt  Is  invalid: 

[1]  First  Plaintiff  contends  that  evidence 
given  by  him  before  the  grand  jnry  might 
prejudice  his  interests  in  tbe  election  c<m- 
test 

One  is  not  relieved  of  the  doty  to  testi- 
fy in  preliminary  examinations,  or  t>efore 
grand  juries,  or  in  criminal  cases,  merely 
t)ecause  such  testimony  may  liave  a  tendency 
to  Influence  claims  made  him  In  civil  actions. 
In  re  Cllffe  (D.  C.)  97  Fed.  540;  In  the  Hat- 
ter of  Kip,  1  Paige  (N.  Y.)  601. 

Furthermore,  under  our  statute,  bis  ad- 
versary may  require  him  to  answer,  as  up- 
on cross-examination,  In  such  actions. 

[2]  Second.  Plaintiff  contends  that  the 
moment  Judge  Class  became  Interested  as 
counsel  in  the  election  contest  he  lost  all 
jurisdiction  in  any  judicial  inquiry  concern- 
ing that  matter,  and  that  the  grand  Jury,  as 
a  branch  of  his  court  and  Instructed  by 
bim,  lost  all  snch  jurisdlctlim,  and  as  to 
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Buch  Bobjecta  fheir  futore  acta  wm  a  men 
nuIUty. 

If  the  prejudice  at  tbe  trial  judge  and  his 
determination  to  disregard  statutory  provl- 
alima  to  the  end  that  he  m^ht  secure  a  grand 
jury  which  would  Indict  a  particular  person 
would  not  dej^ve  judge  or  Jury  of  Jurlsdlc- 
tkm  In  that  investigation,  as  btid  In  People 
V.  District  Court,  29  Colo.  83,  66  Pac.  1068, 
then  the  facts  In  the  instant  case  would  not 
do  so ;  and.  If  where  such  charges  are  made 
against  the  trial  Judge,  the  right  of  chal- 
lenge is  not  "a  proceeding  under  whlcli  the 
trial  Judge  may  be  himself  put  upon  trials 
or  required  to  pass  upon,  or  «Hislder,  the 
truth  or  falsity  of  charges  of  bias,  partiality, 
or  unfairness  made  against  himself,"  as 
there  held,  th«i  a  preceeding  for  contempt 
for  the  refusal  of  a  witness  to  testify  before 
such  grand  Jury  is  not  such. 

In  Holland  t.  Commonwealth,  82  Pa.  306, 
22  Am.  B^.  768,  It  was  held  no  ground  to 
quash  an  Indictment  for  burglary  that  two 
of  the  grand  Jarora  were  stockholders  In  tbe 
bank  bni^larlzed.  If  such  an  Interest  of 
grand  Jurors  in  the  matter  under  investi- 
gatloD  would  not  nullify  the  i>rooeedings, 
the  Interest  of  the  trial  Judge  hei^  cbarg- 
ed  could  not  have  that  efTect 

It  has  been  r^atedly  held  "that  It  la  no 
objection  to  the  validity  of  an  indictment 
fjxnt  one  or  more  of  the  grand  Jurors,  who 
were  otherwise  qualified,  had  formed  or 
repressed  an  (pinion  of  the  guilt  of  the  ac- 
cused." Comm<mwealth  v.  Woodward,  167 
Mass.  616,  82  N.  B.  030,  34  Am.  St.  Bep. 
802 ;  United  Stetes  t.  Belvln  (a  a)  46  Fed. 
381. 

That  being  true,  no  sudi  opinlcm,  formed 
e^>reB8ed  by  tbe  trial  Judg^  could  relieve 
a  witness  from  the  obligation  to  testify  be> 
fore  a  grand  Jury. 

If  Judge  Class  was  practicing  law  contrary 
to  the  statute,  or  If  the  grand  Jury  might 
have  returned  an  Indictment  against  plain- 
tiff by  reason  of  the  improper  Influence  of 
the  Judge  who  instructed  than,  prompted  by 
malice  or  personal  interest,  those  matters 
cannot  be  litigated  In  this  actlim.  It  Is 
admitted  that  the  grand  Jury  was  a  lawful- 
ly constituted  body.  It  was  proceeding  with- 
in iffoper  limits  and  Investigating  a  matt» 
within  its  Jurisdictiou.  Such  InvestlgaUon 
could  not  be  defeated  or  postponed  by  tbe 
Injection  tiiwdn  of  a  question  of  personal 
relations  between  the  trial  Judge  and  a  wlt- 


[S]  nilrd.  Platntlfl  contends  that,  under 
tbe  InstTuctlona  hereinbefore  set  out,  he 
waa  himself  under  investlgatl«i  by  tbe  grand 
Jury,  charged  wtfb  making  a  false  affidavit 
of  election  ezprases,  wbkfli,  by  statute  is 


made  a  criminal  offense,  and  that  by  reason 

thereof  ha  was  exempted  from  examination 
as  a  witness  as  to  those  matters.  United 
States  V.  Edgerton  (D.  a)  80  Fed.  374;  Tot- 
tle  V.  People^  38  Colo.  243,  7B  Pac.  1035^  70 
L.  R.  A.  33,  3  Ann.  Cas.  B13. 

The  force  of  this  contention  cannot  be  de- 
nied, nor  the  authorities  cited  In  support 
of  It  disputed.  Its  validity,  of  course,  goes 
only  to  such  questions  as  concern  plaintiff's 
own  ctmduct  As  to  those,  no  court  has  ever 
held  tliat  the  privil^e  could  not  be  waived 
by  <Hie  fully  advised  of  his  rights. 

One  ^titled  to  claim  exemption  from  ex- 
amination on  the  ground  that  he  Is  him- 
self under  Investlgatiim  may  waive  sndt 
claim.  The  mere  fact  that  be  was  called 
and  sworn  as  a  witness  does  not  alter  the 
situation.  After  waiver,  he  stands  as  if  he 
had  been  brought  before  the  Jury  on  bis  own 
request  for  that  purjKWe.  State  v.  Traoger 
(Iowa)  77  N.  W.  336;  United  States  t.  Kim- 
ball (a  a)  117  Fed.  166. 

In  the  Instant  case  plaintiff,  from  first  to 
last,  was  acting  under  advice  of  counsel, 
and,  moreover,  was  fully  informed  by 
Judge  Perry  of  bis  rights.  He  could  not, 
under  this  rule^  claim  exemption  from  testi- 
fying on  other  matters;  and,  so  far  as  tbe 
exemption  existed,  he  waived  it:  First,  by 
his  disobedience  of  the  courts  order  to  desig- 
nate the  (AJectionable  portion  of  the  examin- 
ation ;  second,  by  the  statement  of  his  coun- 
sel ;  and,  third,  by  hia  own  ^>eciflc  and  y<A- 
untary  offer  in  open  court  to  testify  fully 
"befcve  any  Jury  which  does  not  get  its  In- 
structlims  from  Judge  Class."  fully 
Informed  of  his  rights  and  acting  under  ad- 
vice of  counsel,  he  expressly  waived  hia  ex- 
emption from  testifying  on  tbe  ground  that 
hia  answers  might  tend  to  Incriminate  him, 
and  on  the  ground  that  his  own  cmducC 
was  under  Investigation,  and  confined  liSs 
objection  solely  on  the  grounds  of  the  Intn^ 
est  of  Judge  Class  In  the  matter  In  qneetlOD 
and  the  possible  effect  <tf  hia  answm  en 
bis  election  contest 

These  fTOnnds  ban  already  ben  dtavoa- 
edof. 

Aside  from  tbeee  otmtentlons  of  plalntifl, 
his  sweeping  refusal  to  testify  on  any  mat- 
ter toodiing  tbe  dection,  bowenr  remotaiy, 
was  a  clear  contempt,  outside  any  defense 
wbtdi  he  ^ims  to  present 

The  supersedeas  is  denied.  The  briefs  and 
record  before  ns  are  full .  and  comidete.  No 
reasm  appears  for  a  farther  hearing,  and, 
under  tbe  rules  of  ttila  court,  tbe  jndgmoit 
ia  affirmed. 

GABBIGUISS.  a  X.  asd  TELUDB,  9. 
concur. 
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SUUJTAN  T.  TAUQUirFm    (No.  98Sa) 

<8BpnM  Gbort  of  Oolorado.   A]Wil  7,  19190 

1.  AonoR  «s>88^)--SEPAU,n!  Gat»B8  or  Ao* 
noir— Gbiionai.  GonnaUTioM— Alisva- 
noH  or  Amonons. 
Hnsband'i  right  to  wife's  bodj  and  liia  right 
to  her  mind  mipollated  are  two  primary  rights ; 
tnterference  with  either  constltutiiig  right  of 
ftctton,  and  iDtarterenc*  with  both,  even  though 
br  one  ae^  oonstitntinf  two  causes  of  action. 

&  HnsBAifD  AiTD  Wire  «=s>849— CuvinAX. 
QonvusATioir— Dauaobs. 
In  husband's  action  for  criminal  otmTeraa- 
tioa.  alienation  of  affections  m«7  be  pleaded  in 
aggrmvation  of  the  criminal  eonreraatioii. 

8.  HtrSBAlTD  AHD  WlIB  <aa884(l)— AUBHA- 

Txon  or  Amonom— DAKAoia 
In  husband*!  action  tor  alloiatfam  of  wife's 
affections,  criminal  conrersation  may  be  plead- 
ed in  aggravation  of  the  alienation  of  affections. 

4.  Action  ^338(4)  —  Alzenation  or  Ajtbc- 
noRS  —  OnnaNAX.  Cohvebsatioh  —  Ook- 
punrr  roB  SxPAmATs  GAuon  or  Aonoif. 

Hnaband's  eomplaisit  hM  to  state  two  caw 
m  of  action,  for  alienation  of  affections  and  for 
fffniimii  coDversatlon. 

5.  PUEADTna  ^=>62(2)  —  AiJXNATiotr  or  Ar- 

RCnOftB— CbIHINAX.  CONVSBSATIOn. 

Husband  suing  for  sUenatlon  of  affections 
and  criminal  conversation  should  plead  eadi 
cause  of  action  separately, 

«.  Husband  and  Wira  <fc=9324— Alibnation 
or  ArrBonoNS— OoNTRiBtrroBT  Oausb. 
Husband  may  recover  for  alienation  of  affec- 
tions frran  one  who  is  dther  the  procuring  or 
a  oootriliatory  cause  of  the  alienation. 

T.  Husband  and  Win  ^384(3)— Albna- 
noN— Dahaoes— Bxobsbxtenbbs. 
$3,000  verdict  given  husband  (or  alienati<m 
of  wife's  affections  recovered  against  neighbor 
who  confessed  to  adoltoona  mlatiais  with  wife 
held  not  excessive. 

Department  2. 

Error  to  District  Conrt,  CSty  and  Oonnty 
of  Denver ;  John  A.  Perry,  Judge. 

Actl<m  by  Joseph  EI.  Yallquette  against 
Daniel  J.  Snlliran.  Jo^ment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

H.  W.  Spangler,  F.  T.  Johnson,  and  S.  H. 
Johnson,  all  of  Denver,  for  plaintiff  In  error. 

Smerson  Peters,  of  Wichita  Falls, 
Tex.,  and  Cbarles  Clyde  Barker,  <a  Denver, 
tor  defendant  In  error. 

DEINISON,  J.  The  plaintiff  (defendant  In 
frror)  filed  a  comidalnt  alleging: 

First.  That  he  was  the  husband  of  one  Jessie 

Valiqnette. 

Second.  That  about  August,  1915,  while  thi 
plaiutUE  was  living  with  his  wife  in  Denver, 
"tbn  defoidant  wrongfully  contriving  to  Injure 


the  plaintiff  and  to  deprive  him  of  the  company, 
society,  and  ssslBtance  of  his  said  wife,  .while 
knoumtg  the  said  Jntie  VaUqiutte  to  If  the 
uife  of  the  plaintiffs  unlawfully,  widcedly,  and 
malidoosly  gained  Ow  aflectkms  of  the  said 
Jessie  Valiqoette  and  enticed  her  to  have  carnal 
intercourse  with  him  and  sought  to  persuade 
her  and  entice  her  by  offers  of  money  and  other- 
wise to  leave  the  plaintlfl. 

'Iliird.  That  thereafter,  and  at  various  times 
between  the  time  aforesaid  and  the  12th  day  of 
November,  A.  D.  1916,  the  defendant  continued 
his  unlawful  and  wrongful  intercourse  with  the 
said  Jessie  Valiqoette,  and  on  or  about  the  1st 
day  of  August,  1918,  mtioad  and  uniav^viiy  and 
moltoioMriv  Muood  soU  /as«i«  FoIjqivMe 
to  desert  the  plaintiff  and  refuM  to  oohaUt  and 
live  tcitk  fttffi  OS  hie  letfe. 

"Fourth,  ^at  by  reason  of  the  premises,  the 
said  Jessie  Taliguette  has  become  estranged 
from  the  plaintiff,  and  her  affections  and  r»- 
gard  for  plaintiff  have  been  destroyed,  and  plaln- 
tifl  his  been,  and  still  is,  wnmgfully  deprived 
by  the  defmdant  ot  the  company,  society,  itq^ 
port,  and  advlea  of  his  said  wife,  and  the  hi^ 
piness  and  benefits  he  otherwise  would  have 
received  at  her  hands,  and  has  suffered  great 
distress  of  body,  mind,  and  estate^  to  his  dan^ 
age  In  the  sum  <rf  $25,000.** 

The  defendant  answered  at  great  and  un- 
necessary length,  denying  most  of  the  ma- 
terial facts  alleged  in  the  complaint,  and 
pleading  Uiat  his  rations  with  the  plain- 
tiff's wife  were  consented  to  by  the  plaintiff. 
The  verdict  was  tor  the  plaintiff  for  $3,000. 
The  Jury  specially  fonnd  that  defoodant 
alienated  the  wife's  affection. 

1.  During  the  trial  the  court  determined 
that  the  complaint  stated  two  causes  of  ac< 
tlOD,  one  for  criminal  conversation  and  one 
for  alienation  of  affection,  and  Instructed 
the  Jury  accordingly.  This  was  done  against 
the  objections  of  the  defendant  and  is  as- 
signed ft>r  error.  Omitting  the  parts  of  the 
complaint  which  we  have  italicized,  it  folr 
lows  closely  in  words  and  exactly  in  sub- 
stance fhe  common-law  form  o£  declaration 
in  action  on  the  case  for  criminal  conversa- 
tion (2  Chitty,  PL  pp.  042,  913)  and  is  com- 
mendable for  conciseness  and  clearness.  The 
Italicized  words  are  In  substance  the  same 
as  those  used  in  the  coomion-law  form  tor 
enticing  away  the  servant,  apprentice,  or 
wife  of  the  plahitlff  (2  Chitty,  642,  note  d, 
and  64S,  note  1),  and  are  essential  to  such 
action  and  not  to  the  action  for  czimlnal  con^ 
versa  tlon. 

[1-3]  Plaintiff  in  error  cites  Pom.  Bern.  | 
46S,  concerning  primary  rights  and  their  vlo* 
lation,  to  show  that  but  one  cause  of  action 
was  stated.  His  citation  leads  to  the  op- 
posite conclusion.  See  section  456.  There 
are  two  primary  rights  in  the  case;  one  Is 
the  right  of  the  plaintiff  to  the  body  of  his 
wife,  and  the  other  to  her  mind,  unpolluted. 
2  Chitty,  PI.  642,  note  d.  Interference  with 
either  ctmstltntes  a  cause  of  action;  inter- 
ference with  both,  even  though  by  one  act. 
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constitutes  two  causes  of  actim.  It  la  per- 
minU>le  to  allege  Intoferenoe  vltb  either 
aa  an  aggraratliMi  of  die  otber;  bat  In 
ttw  presmt  caw  tbe  allegation  conoerulng 
knowledge  of  tbe  wimK>od  determlnea  that 
there  are  two  causes  of  action  stated,  be- 
cause ttiat  la  no  part  of  the  action  for  crim- 
inal osiTersatlOD.  But  even  if  we  assume 
there  la  bat  me  primary  rlcbt.  there  are  two 
violations  of  it— one  the  alienation  of  the 
wife's  lUfection  knowing  bw  to  be  plaintiff's 
wife,  and  the  other  tbe  violatlim  of  ha  per- 
son—either of  whldi  alone  would  oonstitnte 
a  cause  of  action. 

[4,  i]  Tbe  court  was  not  In  error  In  bqld- 
ing  that  two  cansea  of  actkm  had  been  stat- 
ed In  the  comi^iiiA.    nuir  should  have 
been  separate  stated,  but  there  was  no 
Jection  <»i  that  ground. 

[I]  2.  The  defendant  requested  the  court 
to  Instmct  the  jury  that,  In  ord^  to  recover 
for  aUenatlon,  plaintiff  saast  show  that  the 
defendant  was  the  "controUiug"  cause;  but 
the  learned  judge  who  tried  the  case  used 
tbe  words  "either  tbe  procuring  or  a  contrib* 
utory  cause"  of  the  alienation. 

We  think  the  court  was  right  13  Baling 
C.  U  p.  1464 ;  Plourd  T.  Jarrls,  09  He.  161, 
68  Aa  774. 

[7]  S.  It  is  claimed  the  damages  were  ex- 
cessive. Three  thousand  dollars  is  a  small 
sum  for  Bucb  a  case.  A  confessed  adulterer 
who  has  enticed  away  his  nelghbw's  wife 
is  In  no  position  to  sajr  mndi  aboat  ezcesslve 
damages. 

4.  Requested  InstmcUon  No.  12,  tbe  refusal 
of  which  is  complained  ot^  was  given.  In  ef- 
fect, in  instruction  No.  2  and  elsewhere. 

The  Judgment  Is  aibrmed. 


HBXTEIB  T.  SHAHAN  et  aL   (No.  03ia) 
(Snpieme  Court  al  Colorado.    April  7,  1919.) 
COBPOBATions  <g=>136  —  Plbdqb  or  Shaabs 

— RK0ISrBA.TI0H  OH  CoBPOKATE  fioOKS— NS- 
CB8S1TT. 

Where  the  pledgee  of  corporate  stock  de- 
layed for  two  years  to  notify  the  corporatiou  of 
the  pledge,  and  then  did  not  state  Uie  amount 
for  which  tbe  stock  was  pledged,  so  that  tbe 
compaay  could  not  within  60  di^  make  the 
memorandum  on  its  books,  required  by  Rev.  St. 
1908,  t  870,  the  pledge  is  Invalid  against  a  pur- 
clisser  of  the  stock  at  ezecutkm  sale. 

Orror  to  District  Court,  Alamosa  County ; 
Jesse  a  Wiley,  Judge. 

Action  by  the  Huerfano  Trading  Company 
against  M.  D.  Hexter,  Boy  8.  Shahan.  and 
others.  Judgment  for  the  plaintiff,  and  de- 
fendant Hexter  brings  error.  Affirmed.  I 


Albort  L.  Mowo,  of  Alamesa,  for  plaintiff 
in  error. 

John  T.  Adams,  of  Widiita  FaUs,  Tex^  and 
W.  W.  Platte  of  AUffloaa*  tox  defendants  In 
error. 

SCOTT,  J.  The  controversy  In  this  case 
arises  over  title  to  one  share  of  the  stoc^  of 
the  Commonwealth  Irrigation  Company,  such 
corporation  being  a  mutual  ditch  CMUpany. 
Hw  plaintiff  in  error  claims  by  reason  of  his 
holding  tbe  certificate  as  a  pledge  to  secure 
the  payment  of  a  debt  by  Carpenter,  in  whose 
name  the  certificate  stands  on  the  books  of 
the  company.  Tb»  defendant  in  error  claims 
by  reason  of  purchase  of  the  share  of  sto<^  at 
execution  sale.  Badi  claims  as  assignee  of  an 
Immediate  asslgnw.  The  Huerfano  Trading 
Company,  defendant  in  enm,  brought  this 
suit  to  compel  the  Irrigation  company  to 
transfer  the  certificate  of  stock  to  it  un- 
der and  by  virtue  of  its  pnrdiaae  at  ezeco- 
Uon  sale,  and  In  his  answer  the  defendant 
Hexter  asked  that  the  Irrigation  company 
transfer  the  oertiOcate  of  stock  to  him  as 
owner  tbereot  by  virtue  of  the  pledge.  Tbe 
court  foand  the  issoe  In  Cstot  of  tbe  plain* 
tiff,  and  rendered  Jadgmait  accordingly.  The 
cause  was  tried  vpoa  an  agreed  statement  of 
fact  and  to  the  court  wltibovt  a  Jury.  Tbe 
issue  is  one  ct  law  mly. 

It  appears  lhat  Uie  certificate  of  stock  was 
issued  to  Carpenter  Man^  2, 1911,  and  num- 
bered 1,629.  At  some  time  prior  to  Septem- 
ber 1,  1011,  Carprater  deUvered  the  certifi- 
cate duly  indorsed  to  one  Hills  as  security 
for  moD^  due.  On  September  1. 1911,  Hills 
delivered  tbe  certificate  to  the  defendant, 
Hexter,  as  security  for  an  indebtedness 
due  from  HlUs  to  Hexter. 

On  October  27.  1913,  more  than  two  years 
after  he  had  received  the  certificate  as  a 
pledge,  Hexter  addressed  a  letter  to  the  irri- 
gation company  in  which  he  said: 

am  holding  certificate  No.  1629,  one  share 
Commonwealth  Irrigation  Company  stock. 
Please  let  me  Imow  If  the  assessmeat  on  same 
is  paid.  If  not  how  modk  are  tiiey  and  I  will 
remit  to  yon." 

Whereupon  the  irrigation  company  caused 
to  be  made  an  entry  on  Ite  assessmrat  ledger, 
opposite  the  certificate  entry,  the  words  "M. 
D.  Hexter,  Colo.  Springs."  Also  on  the  stock 
ledger  of  the  company,  the  words,  "10/31/13, 
No.  1629,  held  by  M.  D.  Hexter,  Colo.  Springs, 
to  secure  loan."  And,  further,  on  the  stub  of 
certificate  No.  1620,  tbe  identical  words  as 
above.  Such  entries  so  remained  at  the  date 
of  the  trial.  Hexter  had  paid  all  assessments 
since  the  date  of  his  letter.  The  goood  faith 
of  neither  claimant  is  disputed,  nor  Is  the 
procedure  questioned  except  as  to  failure  of 
Hexter  to  ctHuply  with  the  stetote  as  it  re> 
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lates  to  pledges  of  stock  In  gach  caeea  The 
court  found  that  he  bad  not  done  lo,  uid 
for  sndi  reason  rendered  Judement  In  favor 
of  the  defendant  In  error. 

The  secdon  of  the  statute  relatlns  to  the 
leglstry  of  transfers  and  pledges  of  shares 
of  capital  stock  of  Colorado  conwratlons  Is 
870,  Rev.  Stat.  1908,  In  which  it  Is  provided, 
among  other  things,  as  follows: 

"No  transfer  of  stock  shall  be  valid  for  any 
purpose  whatever  except  to  render  the  person 
to  whom  It  shall  be  transferred,  liable  for  the 
debts  of  ihe  company  according  to  Uie  provi- 
sions of  this  act,  nnlees  it  shall  have  been  en- 
tered therein,  as  required  by  this  section,  with- 
in sixt7  days  from  the  date  of  such  transfer, 
by  an  entry  showing  to  and  from  wliom  trans- 
ferred ;  or,  in  case  of  the  pledge  of  any  such 
stock,  a  memorandum  be  made  upon  the  iKmks 
of  said  company,  showing  to  whom  and  for  what 
amonnt  tiie  stock  has  been  pledged." 

The  objections  to  tbe  validly  of  the  pledge 
In  this  case  are:  (a)  Fallnre  to  cause  a  no- 
tation to  be  made  wiOiln  SO  days  from  Qie 
time  Hexter  received  Uie  stodc  as  a  pledge: 
and  (b)  failure  to  cause  the  amount  of  the 
loan  to  be  stated  In  the  notatton  made. 

This  provision  of  die  statute  has  bem  held 
to  apply  to  all  corporations,  except  railroad 
and  telegraph  companies.  First  Natl.  Bank 
T.  Hastings,  7  Colo.  App.  129,  42  Pac  691.  In 
this  case  the  faalt  in  both  resi>ect8  was  clear- 
ly with  Hexter.  He  did  not  advise  the  cor- 
poration as  to  the  pledge  until  more  than  two 
years  had  elapsed  and  he  did  not  advise  it 
of  the  amount  of  the  loan  at  all.  This  stat- 
ute has  been  several  times  construed  by  this 
court,  and  the  principle  to  be  applied  seems 
to  t>e  well  settled.  It  was  said  in  Conway 
v.  John,  14  Colo.  30,  23  Pac.  110^  Q>eafclng 
through  Mr.  Justice  Hayt; 

"Here  we  have  a  clear  provision  of  statute 
taking  fi^m  the  owner  of  stock  the  right  to 
transfer  it  in  accordance  with  the  known  rules 
of  the  common  law,  and  substituting  therefor 
another  and  different  mode.  This  change  was 
doubtless  made  for  the  purpose  of  furnishing 
record  evidence  of  the  title,  and,  in  view  of  the 
plain  and  explicit  language  employed,  the  stat- 
ate  cannot  be  disregarded.  Under  its  provl- 
rions.  we  are  clearly  of  the  opinion  that,  not- 
withstanding the  attempted  transfer  from  Ire- 
land to  appellant,  the  stock  remained  subject 
to  attachment  at  the  suit  of  the  former's  credi- 
tors." 

And  in  First  Nat  Bank  v.  Hastings,  supra: 

"There  is  not  much  room  for  construotion  of 
this  language.  The  assignment  of  stock  certifi- 
cates vests  in  the  assignee  an  inchoate  title, 
which  for  60  days  has  the  effect  of  a  complete 
title;  but,  unless  within  that  time  it  is  per- 
fected by  the  entry  of  tlie  transfer  upon  the 
books  of  the  company,  it  expires,  and  the  trans- 
fer l>ecome8  Inv^d;  the  title  of  the  assignor 
has  not  been  divested,  and  the  stock  is  subject 
to  attachment  at  the  suit  of  liis  creditors." 


That  the  statute  to  Uie  same  extent  applies 
to  pledges  of  stock  as  well  as  to  an  assign- 
ment thereof  Is  settled  In  Hits  Jurisdiction.  It 
was  said  in  Pawnee  Ganad  Co.  t.  Henderson, 
46  Colo.  37. 102  Pac.  1063: 

"This  statute  has  been  held  to  apply  to  a 
pledgee,  as  well  as  purchaser,  of  stock,  who  has 
not  had  the  transfer  made  on  the  books  <tf  the 
cmnpaay,  as  against  the  rights  of  a  creditor  of 
the  assignor  which  accrued  after  the  asngnment 
was  made,  but  t>efore  Its  transfer  ia  so  noted. 
Conway  v.  John,  14  Colo.  30  [23  Pac  170]; 
Weber  v.  Bullock.  10  Colo.  214  [35  Pac.  183] ; 
Pueblo  Savings  Bank  v.  Richardson,  39  Colo. 
319  [89  Pac  799] ;  IsbeU  t.  GraybUl,  19  Colo. 
App.  508  [76  Pac  SSO]." 

Such  reqatrementa  of  the  statute  however, 
are  h^  not  to  prevent  the  vesting  of  title 
as  between  tbe  transferors  and  transfereef^ 
nor  pledgors  and  (dedgees  (Shires  v.  Allen, 
Adm'r.  47  Oolo.  440,  107  Pac.  1072),  nor 
where  the  follnre  to  comply  wttti  the  stat- 
ute lies  In  the  fault  of  the  corporation  Issu- 
ing the  stock  and  the  transfwee  has  done  all 
that  be  reasonably  can  to  cause  the  required 
entries  to  be  made  on  the  books  of  the  com- 
pany (Weber  t.  BuUo*^  19  Oola  214,  SO  Pac. 
183). 

The  Judgment  Is  affirmed. 

GABRIOUES,  a  J.,  and  DBNISON,  J., 
concur. 


(«  Colo.  200) 

HEAOT  et  sL  T.  STEINHARK.  (No.  954&) 
(Supreme  Court  of  Colorado.    April  7,  1910.) 

TcnDOB  AHD  PtTBCHASEE  ^S»187— TUB  TOB 

Pathxht— Waives. 
Where  the  purchaser  under  a  contract  for 
sale  of  Imid  stated  her  ability  to  make  an  in- 
stallment payment  within  the  contract  period 
as  extended  but  suggested  it  be  made  the  fol- 
lowing day,  tbe  vendor's  silence  waived  his 
right  to  claim  that  paymant  offered  the  follow- 
ing day  was  too  late. 

Department  1. 

Error  to  District  Court,  W«ld  County; 
Robert  O.  Strong.  Judge. 

Suit  for  specific  performance  by  Mary 
SttinmariE  against  Ralph  C.  Heagy  and  Unn 
Q.  Kragh.  Judgment  for  plalntlfF.  and  de- 
fendants bring  error.  Affirmed. 

October  9,  1917,  Ralph  O.  Heagy,  one  of 
the  plaintiffs  in  error,  entered  into  a  writtra 
contract  with  Mary  Steinmark,  defendant  in 
error,  selling  to  her  the  west  one-half  of  the 
northwest  one-quarter  of  section  1,  township 
10  north,  range  60  west  of  the  sixth  P.  M., 
In  Weld  county,  Colo.,  for  the  consideration 
of  $1,000.  One  dollar  was  paid  in  cash, 
$499  was  to  be  paid  on  or  before  November 
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10. 1917,  and  $500  on  or  before  NoT«Dber  10, 
1918,  wltb  interest  at  8  per  cent  on  deferred 
payments,  from  October  10,  1917.  TMa  con- 
tract contained  the  following  clause: 

"Mutually  agreed  that  the  terms  will  be  an 
essential  part  of  this  agreement  In  case  of 
failure  of  the  second  party  to  perform  any  and 
all  of  the  eorenants  on  her  part,  this  contract 
shall  be  forfeited  and  determined  at  the  elec- 
tion of  the  first  party,  and  semmd  party  agrees 
to  anrrender  and  deliver  np  the  above-described 
premises  to  the  first  party." 

June  24,  1918,  Mary  Stelnmark  brouf^t 
suit  In  the  district  court  of  Weld  county  tor 
Bpedflc  performance  and  damages.  October 
19,  1918,  the  cause  was  tried  to  the  court 
without  a  Jury,  and  thereafter  findings  were 
made  by  the  court  and  Judgmmt  altered  in 
fiiTOr  of  defCTdant  In  error,  decre^g  apedflc 
performance  of  the  contract  in  Question  and 
awarding  her  damages  In  the  total  snm  of 
$060 ;  $600  of  this  sum  being  for  damages  to 
her  chattel  property  on  the  premises  In  ques- 
tion and  the  removal  of  a  fence  therefrom, 
and  $360  for  the  use  of  the  premises  during 
fha  time  she  had  bem  deprived  thereof. 

It  is  undisputed  that  on  Novonber  9, 1917, 
Heag7  granted  one  week  additional  time  in 
whldi  to  make  the  payment  of  $409  called  for 
by  the  contract,  and  during  ttiat  week,  on 
the  assumption  by  him  that  pa^noit  wonld 
not  be  mad^  he  negotiated  with  Era^  lor  a 
sale  of  the  premises  to  him.  Novonber  lOth, 
Kragb  came  to  the  premises  In  question, 
where  Heagy  bad  continued  to  resUle,  and 
they  made  some  farther  arrangemenbi,  or 
had  some  farther  'n^tlatlons  aboat  the 
proposed  sale  to  Kra|^  Before  they  left 
the  place^  Mrs.  Stebunai^,  ^rbo  was  then 
preset,  explaltted  to  Heagy,  in  the  presoice 
of  Kra^  that  she  had  procured  the  fluids 
necessary  to  make  the  payment  of  $499 ;  that 
Ahe  had  Om  money  ready  In  Uie  bank  at 
Orover  and  would  meet  Heagy  there  on  the 
fcdlowing  day  and  make  the  payment  No  ob> 
Jectlon  was  made  to  this  arrangonent  and 
no  Information  was  given  c<mceniing  the 
proposed  deal  between  Heagy  and  Eragh, 
who  immediately  drove  to  Greeley,  some  SO 
miles  distant,  where  Heagy  deeded  the  pra- 
ises to  Eragh,  who  paid  therefor  the  sum  of 
fl,O0O.  November  17th,  Mrs.  Stdnmark 
went  to  the  Grorer  bank,  whore  she  waited 
all  day  long  for  Heagy,  who  did  not  put  in 
an  appearance.  November  22d,  Mrs.  Steln- 
mark went  again  to  the  Heagy  residence  on 
the  premises  In  question,  where  Eragh  was 
present  and  made  tender  to  Heagy  of  the 
9499  In  gold,  with  interest,  and  was  told  by 
Eragh  that  he  had  bought  the  place. 

Between  October  9th  and  November  16tb 
Mrs.  Stelnmark  transferred  to  the  premises 
in  question,  from  an  adjoining  120-acre  tract 
owned  by  her,  certain  produce  which  she  pot 
in  a  wire  corral  thereon,  and  in  the  cellar. 
A  large  portl^m  of  this  produce  was  destroy- 


ed by  cattle  bdonglng  to  Era^,  whldi  be 
tamed  Into  the  premises  with  the  consent 
and  assistance  of  Heagy. 

Mrs.  Stelnmark  never  ceased  to  dalm  her 
lights  under  the  c<m^ct  and  with  fall 
knowledge  of  ail  these  matters  Eragh  crop- 
ped the  land  flie  following  spring  and  remov- 
ed part  of  the  line  fence  between  it  and  the 
120-acre  tract  belonging  to  Mrs.  Stelnmark. 

This  cause  Is  now  before  us  on  the  appli- 
cation of  plaintiffs  in  error  for  a  enperse- 
deas. 

John  O.  Nlzon,  of  Ore^ey,  for  plaintiffs 
In  error. 

Fancher  Sarchet  of  Ft  OoUlna,  for  de- 
fendant In  error. 

BUBEB,  J.  (after  stating  the  facts  as 
above).  So  far  as  the  facts  are  in  dispute, 
the  trial  court  found  generally  for  the  de- 
f^dant  In  error.  He  found  that  bad  Mrs. 
Stelnmaik  known  that  a  fwf^ture  would 
be  claimed  for  failure  to  make  payment  on 
Novonber  16th,  she  would  have  paid  on  that 
date ;  that  Eragh  was  fully  cognisant  of  the 
facts  of  the  transaction  betweoi  Heagy  and 
Stelnmark  and  charged  with  all  of  the  re- 
sponsibility of  Heagy  In  omnectlon  tbere- 
with ;  that  Eragh  entered  Into  possession  of 
the  premises  with  t^e  knowledge  and  consent 
of  Heagy;  tliat  he  d^beratdy  turned  his 
sbK^  Into  the  premises  In  qnestlon  and  saf- 
fered  them  to  largdy.  If  not  wb<dly,  destroy 
Mrs.  Steinmai^*s  prodaoe ;  tiiat  Heagy  wss 
a  party  to  this  wrong;  that  the  removal  of 
the  line  fence  was  wrongful;  and  that  tbe 
damages  were  as  hereinbefore  set  out  There 
Is  ample  evldaice  to  support  these  findings; 
and  we  seen  no  reason  to  disturb  them.  Tbe 
only  question  raised,  which  Is  worthy  of 
serious  consideration,  is  the  effect  of  Heagy's 
idlence  when  told  by  Mn.  Stelnmark  Uiat 
she  would  make  payment  at  Qrover  Noron- 
ber  17th,  presumably  one  day  after  the  ex- 
plration  of  her  extension.  Heagy  was  ad- 
vised that  the  money  was  ttien  ready  In  the 
Imnk  at  Grover.  The  contract  in  qnestlon 
fixes  Grover  as  the  place  of  reirtdence  of 
both  Heagy  and  Stelnmark,  but  contains  no 
specific  provision  as  to  where  the  money  Is 
to  be  paid.  It  is  very  evident  from  the  evi- 
dence, and  from  the  findings  of  the  court 
that  Heagy  could  have  had  payment  made  to 
him  OD  tbe  16th,  at  Grover,  had  he  not  In- 
tentionally misled  Mrs.  St^nmark  Into  be- 
lieving that  payment  would  be  accepted  on 
tbe  17th. 

The  trial  judge  se^s  to  have  found  that 
Mrs.  Stelnmark  was  so  misled  by  tbe 
"alienee"  of  Heagy,  and  we  accept  that  con- 
struction, although  she  testifies  that  Heagy's 

answer  was  "all  right" 

"Mere  alienee  on  the  part  of  a  defmdant  does 
not  amount  to  a  waiver  of  the  performance  of 
a  condition,  nnless  indeed  in  cases  where  sudi 
silence  Is  Inconsistent  witii  any  other  explana- 
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tliHi.**    BarllDgton  &  Missouri  Baflroad  Go.  t. 

Boefltler,  16  Iowa,  C5eM!59. 

Mrs.  Stelnmark,  in  the  presence  of  botb 
Heagy  and  Kragh,  asserted  that  she  was 
ready  and  able,  within  the  period  of  the  ex- 
tension granted,  to  make  payment  at  Orover, 
i^ere  payment  shonld  be  made,  but  suggest- 
ed that  die  do  so  on  the  following  day.  If 
Heagy  was  silent  under  such  circumstances, 
tihat  silence  "is  inconsistent  with  any  other 
explanatloii''  than  waiver,  unless  it  be  the 
explanation  that  that  silence  was  for  the 
Tery  purpose  of  inducing  defendant  in  error 
to  forf^t  her  rights  under  the  contract;  an 
Interpretatlm  Imputing  to  Heagy  a  wrong 
ot  which  be  cannot  avail  hlmsdf. 

"Where  the  reasonable  inference  from  the 
whole  litnation  between  the  partiea  in  con- 
tractnal  relations  is  that  one  of  them  with 
knowledEe,  actual  or  conHtructive,  has  waived 
or  abandoned  a  claim  of  right,  and  the  other, 
relying  thereon,  has  acted  accordingly,  gen- 
erally speaking,  an  effectual  intent  to  waive  is 
implied  'regardleee  of  whether  there  was  an 
actual  or  expressed  iutoit  to  waive,  f»r  even  if 
there  was  an  actual  but  undisdosed  Intention 
to  the  contrary,*  whether  tlwre  la  any  dement 
o(  estoppd,  strictly  so  called,  or  not"  '  Me- 
Naughton  t.  Dee  Mdnes  Life  Ins.  Co.,  140  Wis. 
214,  122  N.  W.  Tft4. 

Tile  "reasonable  Inferrace**  in  the  Instant 
case  certainly  Is  that  Heagy,  with  full  Icnowl- 
edge  tfiat  payment  oould  and  would  be  made 
on  November  16th,  waived  his  right  thereto, 
and  that  Blrs.  Stelnmarfc,  "relying  thereon," 
"acted  accordingly";  and  Heagy  is  bound 
fbmbT,  **eren  if  tb&n  was  an  actual  but 
undisclosed  intent  to  the  contrary." 

nie  farming  Mason  of  1919  is  at  hand, 
and  Uio  ownership  and  rl^t  of  poaseaston  of 
the  pranises  In  question  oni^t,  it  poe^le, 
to  be  promptly  determined,  nils  record  to  so 
dearly  devoid  of  errw  that  we  deem  a  fnr- 
ther  hearing  unnecessary. 

Supersedeas  Is  denied,  and  the  judgment 
affirmed. 

OABBiaUBS,  a  J.,  and  TBLUDB.  J., 
concur. 


(M  OOlo.  IM) 

OOBAN  ACCIDENT  ft  QUARANTT  OOR- 
POBATION,  I>td.,  et  al.  v.  PALLABO 
et  al.    (No.  9510.) 

(Snpreme  Court  of  C<dorada    April  7,  1919.) 

1.  HA0IEB  ANO  SEBTAnr    «»875(1)  —  WOBE- 

men's  CoMPBiTSATioN— Iirnmna  "Abuiiio 
Out  or  ano  in  Cointss  or  Buplothiiit.'' 
A  mine  watdiman's  deafli  caused  bj  ezplo- 
sion  in  blasting  stumps  for  pnrpose  of  obtaining 
fnd  tat  the  cabin  furnished  by  employer  heUt 
to  be  due  to  accident  ariaing  "out  of  and  in 
course  of  employment,**  within  Laws  191S,  a 


179,  I  8,  p.  622,  as  amended  by  Laws  1817,  e. 
155,  S  4. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course  of 
Employment] 

2.  BfASiEB  Ann  Skktakt  •s9878  —  Wobk- 
HKn'S  OoUPENSATION  —  DETBItSBS  —  Nico- 

I.IOENCE  or  EhplotA. 
In  proceedings  under  Workmen's  Compensa- 
tion Act  for  compensation  for  death  of  employd 
while  blasting  wifh  dynamite  In  course  of  bis 
employment,  it  is  no  defease  that  employ^  was 
neglig^t  in  tlie  use  of  the  e^oslves. 

3.  Hasteb  and  Sestaiit    ^>371  —  Wobk- 

UH'S  GOMFBNSATIOII— GoCBSK  OT  BHFLOT- 
KEHIV-NEOUaXNCI. 

Negligestce,  in  itidf ,  does  not  prevent  any 
act  ordinarily  Inddoit  to  employment  from  be* 
ing  one  performed  out  of  and  in  course  of  em- 
ployment. 

4.  BCAsran  aud  Sbtaut  4s>380  —  Wore- 
nv'B  CoHPKnsAnoH  —  Willtui,  Hiscoic- 

OUOT. 

Where  blasted  stumps  constituted  cheapest 
fnd  to  Iw  secured,  and  it  was  cnatomaiy  to  ob- 
tain fnd  in  sudi  manner,  and  mine  watdiman, 
who  was  required  to  obtain  own  fnel,  had  not 
been  instructed  not  to  use  explosives,  was  Idlled 
while  blasting  stumps  for  fnd,  he  was  not  guilty 
of  sudi  reddessneas  as  to  amount  to  wilUal  mis- 
conduct. 

Ehi  Bana 

Error  to  District  Coitrt  Clear  OnA  Gonn- 
ty;  Harry  &  Classy,  Judge. 

Proceedings  under  the  Workmen's  Cmo- 
peiuation  Act  by  Mary  Fallaro  and  otbera  for 
compoiaation  for  death  Fred  PaUaro^  ofh 
posed  by  the  Broderi<^  lOnlng  ft  Milling 
Company,  employer,  and  the  Ocean  Aoddoit 
ft  Guaranty  Corporation,  Limited,  insurance 
carrier.  Award  ^nstrial  OommIs8i<m 
to  daimant^  uid  emidoyer  and  Insonnco 
carrier  brontfit  action  to  vacate  findings  and 
award  nt  ciKnnilasion.  Findings  and  award 
confirmed,  and  employer  and  insurance  car- 
rier bring  error.  Affirmed. 

Ghaa  W.  CDomtdl,  oC  Duver,  tor  i^aln- 
tiffs  in  error. 

J.  W.  B.  Smith,  of  Idabo  Curings,  for  de- 
fendants In  error. 

ALLEN,  J.  This  action  Is  one  which  arose 
from  proceedings  bronfdit  before  the  Indus- 
trial Commission  of  Colorado  upcm  the  claim 
of  one  Mary  Pallaro  for  mmpensation  under 
the  Workmen's  Compensation  Act  of  Colorado 
(Laws  1915,  c.  179).  The  dalm  was  made  and 
filed  on  behalf  of  the  dependents,  bdng  the 
widow  and  the  diildren,  of  one  Fred  Pallaro, 
who  had  been  killed,  as  the  result  of  an  ac- 
cident, while  In  the  employ  of  the  Broderlck 
Mining  ft  Milling  Company.  ITpop  a  hearing, 
in  this  matter,  the  Industrial  Lummi/wtoo 
made  its  findings  and  award,  and  grfnte(* 
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compensatloD  to  tbe  claimants.  Thereafter 
an  action  was  commenced  in  tbe  district 
court  of  Clear  Creek  connty  by  the  above- 
nameil  company,  wbldi  bad  been  the  em- 
ployer of  tbe  deceased  workman,  and  tbe 
Ocean  Accident  &  Guaranty  Corporation, 
Limited,  the  Insurance  carrier  for  tbe  Brode- 
rldc  Company,  to  vacate  the  findings  and 
award  of  the  commission  on  tbe  ground  that 
the  same  is  unlawful.  The  district  court  con- 
firmed the  findings  and  award  of  the  Indus- 
trial Oommlsslon.  The  employer  and  the  In- 
surer, above  named,  bring  the  cause  here  for 
review. 

The  main  question  to  be  determined  by 
this  court  upon  this  review  is  whether  or  not 
thd  admitted  facts  in  the  Instant  case,  show- 
ing the  circumstances  under  which  Fred  Pal- 
laro  met  bis  death,  are  such  that  It  should 
be  held,  as  a  conclusion  of  law,  and  as  the 
Industrial  CoramLssion  found,  that  he  "was 
killed  by  an  accident  arising  out  of  and  In 
the  course  of  his  employment."  The  ma- 
teriality of  this  question  arises  from  the  pro- 
visions of  section  8,  c.  179,  p.  622,  Laws  of 
1015.  as  amended  by  section  4,  c.  155,  Laws 
of  1917,  which  reads  as  follows: 

"Tbe  right  of  the  compensation  provided  for 
in  this  act,  in  Ilea  of  any  other  liability  what- 
soever, to  any  and  all  persons  whomsoever,  for 
any  {wrsoDal  Injury  or  death  accidentally  aus- 
tain^  on  and  after  Aogust  1,  1915,  shall  ob- 
tain in  all  cases  where  the  fdlowing  conditions 
occur: 

"(1)  Where,  at  the  time  of  the  accident,  both 
employer  and  employ^  are  subject  to  tbe  pro- 
visions of  this  act;  and  where  the  employer 
has  complied  with  the  provisions  thereof  re- 
garding insurance. 

"(2)  Where,  at  the  time  of  the  accident,  the 
employ^  is  performing  service  arising  oat  of 
and  in  tbe  course  of  his  employment 

"(3)  Where  the  injury  is  proximately  canaed 
by  aeeident  arising  oat  of  and  In  the  coarse  of 
Us  employment,  and  Is  not  intmtionally  seU^ 
Inflicted." 

The  contention  of  the  plaintiffs  In  error  is, 
in  effect,  that,  under  the  undisputed  facts 
in  tbe  case,  it  cannot  be  said,  as  a  matter  of 
law.  that,  at  tbe  time  of  the  accident,  Pallaro 
was  performing  service  arising  out  of  and  In 
the  course  of  his  employment,  or  that  the 
accident  was  one  so  arising. 

At  and  prior  to  the  time  of  the  accident 
which  caused  his  death,  Fred  Pallaro  was 
employed  by  tbe  Broderlck  Mining  &  Mill- 
ing Company  as  a  watchman  on  its  premises 
at  tb^  Lamertine  mine  In  Clear  Creek  coun- 
ty. As  such  watchman,  it  was  his  duty  to 
reside  on  tbe  premises,  and  to  stay  thereon 
during  all  hours  of  the  day.  The  company 
furnished  for  his  use  a  cabin,  equipped  with 
bedding  and  a  cooking  stove.  Neither  ooai 
nor  any  other  fuel,  either  for  heating  or  cook- 
ing purposes,  was  supplied  by  the  company, 
and  It  was  necessary  for  Pallaro  to  obtain  bis 
own  fuel.  The  immediate  surroundings  of 
the  caMn  famished  no  loose  wood.  In  tbe 


shape  of  logs  or  limbs,  that  could  be  used  to 
beat  the  cabin  or  cook  his  food.  Tbe  premises 
were  situated  at  an  altitude  of  10,500  feet 
above  sea  level.  It  was  undoubtedly  neces- 
sary for  Pallaro  to  be  supplied  wltb  fuel  at 
all  times.  The  only  loose  timber  available 
was  some  600  or  700  yards  from  tbe  com- 
pany's pr«nlses,  and  to  secure  that  would  re- 
quire Pallaro  to  absent  blmaelf  from  tbe 
property  which  he  was  required  to  guard 
continuously.  The  ground  on  the  premises 
was  covered  by  spruce  or  pine  stumps,  com- 
posed of  solid  matter,  and  c<mstituting  good 
fuel.  Pallaro  was  blasting  some  of  these 
stumps  with  dynamite  for  the  purpose  of  se- 
curing his  fuel,  at  tbe  time  he  met  with  the 
accident  causing  his  death.  The  accident 
resulted  from  the  use  of  the  explosives,  Pal- 
laro being  struck  upon  the  bead  by  a  piece 
of  flying  wood. 

II]  In  view  of  the  foregoing  facts  and  cir- 
cumstances, It  cannot  be  reasonably  doubted* 
in  tbe  Instant  case,  that  procuring  fuel  In  or- 
der to  protect  himself  from  cold,  or  for  cook* 
lug  purposes,  was  an  inddent  of  Pallaro's 
employment.  The  act  of  procuring  fuel  was 
ultimately  for  the  benefit  of  tbe  employer. 
In  the  language  of  the  opinion  In  Northwest- 
ern Iron  Co.  V.  Industrial  Com.,  160  Wis.  637, 
152  N.  W.  416: 

.*'To  protect  himself  from  Undue  and  nniieOQi> 
sary  exposure  to  the  cold  was  a  duty  be  owed 
his  master  as  well  as  himselL" 

Procuring  fu^  was,  under  the  existing  dr- 
oumstonces,  "arising  out  of  and  In  the  course 
of  the  eanploymrat"  Compensation  cannot 
be  defeated  by  tbe  mere  fact  that  Pallaro 
was  killed  while  procuring  flieL  In  this  con- 
nection, the  law  is  as  stated  In  1  Houuold  on 
Workmen's  Compensatloa,  p.  381,  i  111,  as 
follows: 

"Acts  of  mlntstratloQ  by  a  servant  to  hlmad^ 
such  as  qupncbmt;  his  tbint,  relieving  bis  hmi- 
ger,  protecting  himself  from  excessive  cold,  per- 
formance of  which  while  at  work  are  reasona- 
bly necessary  to  his  health  and  comfort,  are  in- 
cidents to  bis  employment  and  acts  of  service 
therein  within  the  Workmen's  Compensation 
Acts,  though  they  are  only  indirectly  conducive 
to  the  purpose  of  the  employmaiL  Consequent- 
ly no  break  In  the  employment  is  caused  by  the 
mere  fact  that  the  workman  is  ministering  to 
his  personal  comforts  or  necessitieB,  as  by  warn- 
ing himself,  or  seeking  shelter,  or  by  leaving  hia 
work  to  relieve  nature,  or  to  procure  a  drink, 
refnshments,  food,  or  fresh  air,  or  to  rest  in 
the  shade." 

The  author  cites  numerous  sustalnirg  casesi 
The  foregoing  extract  la  approvingly  quoted 
In  Haller  v.  City  of  Lansing,  195  Mich.  7S3, 
162  N.  W.  335.  337,  L.  R.  A.  1917E,  324. 

It  only  remains  to  be  seen  whether  or  not 
there  were  any  circumstances,  surrounding 
the  accident,  whlcli  preclude  the  operation 
of  tbe  rule  announced  in  tbe  above  quotation 
ttom  Honncrid,  or  wblcb  require  as  Co  bold 
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that  the  accident  did  not  arise  "In  tbe  course 
of  tlie  employment" 

[2,  3]  Assnmlag,  without  conceding  or  de- 
ciding, that  Pallaro  was  guilty  of  n^Ugence 
In  using  explosives  instead  of  employing  some 
other  means  of  obtaining  loose  pieces  of 
wood  from  stumps,  such  negligence  does  not, 
defeat  a  recovery  dt  compensation.  Section  8 
of  the  act,  hereinbefore  quoted,  enumerates 
tbe  conditions  which  must  occur  and  exist  in 
order  to  give  the  ri^t  to  compensation,  and 
freedom  from  negligence,  on  the  part  of  the 
employe,  Is  not  Included.  Negligence  is 
therefore  no  defense.  Neither  does  negli- 
gence, in  Itself,  prevent  any  act,  ordinarily 
incident  to  the  wnployment,  from  being  one 
I>erformed  oat  of  and  in  the  course  of  the  em- 
ployment In  1  Honnold  on  Workmen's  C<m- 
pensation,  p.  388,  i  112,  the  author  says: 

"A  peril  wlilch  arisea  from  tbe  negligent  or 
reckless  manner  in  which  be  does  tbe  work 
which  he  U  employed  to  do  may  well,  and  in 
most  cases  rightly,  be  beld  to  be  a  risk  Inci- 
dental to  tiie  UD.^jmtnt.'* 

Tbe  grounds  upon  which  compensation  has 
been  denied.  In  cases  of  this  kind,  are  re- 
ferred to  m  Haller  v.  City  of  LanalnK,  supra, 
where  the  court  said : 

"From  an  ezaminatioa  of  cases  *  *  *  in 
i^hich  it  has  been  held  that  an  employs  injured 
on  the  premises  of  bis  employer  during  tbe  noon 
hour  or  other  temporary  snspession  of  work 
was  not  under  tbe  act  we  diink  it  manifest 
that  tbe  cmtroUing  reason  for  denying  an 
award  In  tlKm  cam  rests  upon  the  proven  facts 
tibat  tbe  emploTft  broke  tha  so^alled  onus  be- 
tween workman  and  eaotifl^rar  by  Kun«  manl- 
featly-  recklesi  and  unreasonable  basard, 
suDounting  to  Intendonal  and  willful  miscou- 
dnct,  or  by  divegarding,  or  disobeying,  some 
warning  of  danger  at  the  place  of  Injury  or 
prohibition  relating  to  the  thing  being  done,  ei- 
ther addressed  to  tbe  workman  or  promulgated 
as  a  general  nde  of  eonauct-wblle  on  the  preoi* 
ise^** 

[4]  Anwintfiig,  withont  boldtng,  ttut  ohii- 
poiaatlon  should  be  denied  jxpan.  any  of  tbe 
foreSDing  ground^  we  find-none  of  diem  ex- 
latlns  in  the  Instant  case.  Tbe  record  shows 
Out  it  iB  the  custom,  of  nOaen  and  guards, 
altuted  In  Ricb  drcumstances  aa  was  Pal- 
lan^  to  use  dynamtto  for  tbe  purpose  of 
Uaoting  ont  stnnqie  for  foeL  It  cannot  there- 
fore be  dalmed  that  Fsllaro,  by  tbe  use 
the  ezplostves,  was  manifestly  reckless  or 
expoeed  Mmaelf  to  an  luireaaonable  hazard. 
It  ^pean  also  to  be  admitted  that  the  blast- 
ed stumps  constltote  the  best  and  cheapest 
fnel  that  may  be  secured  for  heatli«  or  cook- 
ing pnipoeea,  at  tlie  premlsee  of  the  cnnpany, 
taking  Into  coautdeiatlon  the  hlfl^  altitude 
and  Cbe  ftct  that  Oie  nurantaln,  In  the  t1- 
dnity  oC  the  mlne^  baa  been  denuded  of  all 
timber,  and  nothing  but  stamps  r«naln  up- 
on tbe  premlsea  Pallaro  had  no  Instructions 


not  to  use  explosives.  Under  the  circum- 
stances, appearing  from  all  the  admitted 
facts,  blasting  stumt^  was  a  reasonable  way 
In  which  to  secure  fuel. 

We  hold  that  the  accident  in  question  arose 
out  of  and  in  the  course  of  the  employment 
and  that  at  the  time  of  receiving  the  fatal 
injury  Pallaro  was  performing  a  service 
reasonably  incident  to  bis  employment  The 
judgment  is  therefore  affirmed. 

Affirmed. 

(M  Or.  117) 
WABBBN  et  aL  T.  SBHTH  et  aL 

(Supreme  Court  of  Or^on.   April  22,  1919.) 

1.  liamtLOnn  ahu  TsvAtn  «s^i33(4)— Aonon 
FOB  Rurr— iHffntvonoNS— SuBBKNDKB  or 

In  an  aetl(m  to  recover  rent  reserved  under 
a  lease,  where  tbe  defense  was  acceptance  «f 
surrender  of  tbe  lease  by  tbe  lessor,  instroc- 
tions  defining  surrender  by  operation  <^  law,  and 
specifying  numerous  acts  wbidi  would  not  alone 
warrant  a  finding  <a  surrender,  held  fully  and 
fairly  to  present  that  issue  to  Uie  Jury. 

2.  Tbul  ^b268Q9  — iNsniTonoNB— Sxocn- 
Slow  OF  IsauKS. 

Where  a  tenant  claimed  release  from  pay- 
ment of  tbe  rent  under  a  certain  contract  uid 
also  by  surrender  by  operation  of  law.  an  in- 
BtnictloB  that  tbe  burden  was  on  the  tenant 
to  show  release,  and  that  he  claimed  release  un- 
der the  contract  was  properly  refused  as  dfr* 
privlng  defendant  of  bis  other  defenses. 

S-  Tbul  ^203(10)  —  iNemuonov  —  Bvi- 

nKKCI. 

An  instruction  that  plaintiffB  could  recover 
rent  under  a  lease  to  a  specified  date  was  prop- 
erly refused,  where  there  was  evidence  from 
whidi  the  Jury  could  infw  a  surrender  of  tbe 
lease  by  iteration  of  law  at  an  earlier  date. 

D^artment  2. 

Appeal  from  Ctrcidt  Court  Multnomah 
County;  Robert  Tucker,  Judge. 

Action  by  3.  W.  Warren  and  another 
against  Samuel  B.  Smith  and  others.  Judg- 
ment for  the  defendant  Smith,  and  plaintiffs 
appeal.  Affirmed. 

On  March  17,  mx,  plaintiffs  executed  a 
written  lease  of  a  certain  building  known  as 
Noa.  201  and  201%  East  Twenty-ronrth 
street  and  all  boUdlngs  on  lot  18;  blo^  S8 
of  Snnnyaide,  In  tbe  dty  of  Portland,  to 
Samuel  H.  Smith,  Chester  A.  Smith,  and 
Otia  S.  Smith,  partners  ddng  buslnesB  as  & 
H.  Smith  ft  Sons,  for  a  period  of  five  years 
from  April  1,  ISll.  at  an  agreed  nntal  of 
$00  per  month,  payaUe  In  advance.  On 
June  0,  101^  for  fkllure  to  pay  the  stipu- 
lated rmt  the  plaintiffs  commenced  this  ac- 
Hon,  all^Eing  the  partnership,  the  execution 
ot  tbe  lease  to  the  defendants,  and  that 
rent  for  the  period  of  28  months  and  a  bal- 
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ance  <tf  fS  fiw  ttie  montb  of  Normber,  1013. 
was  <lue  and  owlns.  A  coi^  of  the  lease 
was  attached  to  the  complaint  ag  an  exhibit 
Service  was  made  upon  the  defendant  3. 
H.  Smith  only,  who  appeared  and  filed  bis 
ansver.  In  which  be  admitted  the  partner- 
ship and  the  execution  «£  the  lease  aa  al- 
leged, and  denied  all  other  matoial  allega- 
tions of  the  complaint.  For  a  farther  and 
separate  answer  be  alleged  that  about  March 
10,  1012,  he  assigned  aU  of  his  right,  tlUe, 
and  interest  in  the  lease  to  Smith  Bros,  and 
GoodmaD,  a  partnership  consisting  of  Chest* 
er  A.  Smith.  Otis  S.  Smith,  and  Balph  V. 
Goodman;  that  after  that  date  he  did  not 
have  any  Interest  In  or  connection  with  the 
lease  in  question;  "that  said  plalntMrs  rec* 
ognlsed  and  accepted  said  assignment  of  tha 
Interest  of  this  defendant  In  said  lease  of 
the  premises  described  Uierehi,  and  accepted 
the  rentals  of  said  premises  from  the  firm 
of  Smitti  Bros,  and  Goodman,  and  aoc^ted 
said  firm  as  tenants  and  lessees  thereon,  and 
thereby  released  this  defendant  from  lia- 
bility under  said  contract  of  leastf';  that 
about  January  %  IMS,  Otis  Smith  assigned 
bis  interest  in  the  lease  to  Chester  A  Smltii, 
who  thereby  became  the  exdoslTe  lessee  and 
tenant  of  the  pronlses;  and  that  In  April, 
1013,  the  idaintlffs  entered  into  a  new  con- 
tract with  Chester  A.  Smith,  by  wbiob  the 
Ann  of  S.  H.  Smith  ft  S<ms  and  defttid- 
ant  S.  H.  Smith  in  particular  were  released 
from  any  obligation  then  existing  under  the 
lease. 

To  the  answer  the  plaintiffs  filed  a  reply, 
in  which  they  denied  such  auctions,  upon 
information  and  belief,  and  made  a  spedOc 
denial  of  paragrqita  6  therein,  in  which  It 
Is  allied  that  **large  sums  <rf  money  from 
sundry  and  diverse  persons,  the  exact 
amount  of  which  this  defendant  does  not 
know"  were  paid  on  the  lease. 

Whoi  plaintiffs  rested,  defendant  moved 
for  a  nonsuit,  and  after  all  testimony  was 
taken  plaintiffs  moved  tm  a  directed  va^ 
diet  Both  motions  were  overruled. 

After  receiving  its  instructions,  tlie  Jury 
returned  a  verdict  tta  the  defendant,  upon 
which  Judgment  was  entered,  and  from 
which  the  plaintiffs  appealed,  dalming  that 
the  vxrart  committed  error  In  refusing  to  in- 
struct the  Jury  to  return  a  vwdlct  for  the 
plaintiffs  and  to  ^ve  Qielr  requested  In- 
structifAB  numbered  7  and  8,  as  follows : 

"(7)  Th«  lease  being  admitted,  the  harden  Is 
on  the  defendant  to  prore  that  be  has  been  n- 
leased  from  bis  lAUgatlon  to  w  die  rent  stip- 
ulated for  dw  entire  term.  Defendant  dalms 
that  he  has  bem  released  from  this  paymoit 
by  reason  of  a  coatract  entered  into  between 
plaintiffs  and  Chester  A.  Smith.  I  instruct  you 
that  there  hss  been  no  proof  of  any  such  eon- 
tract 

"(8)  Defendant  farther  claims  that  fae  sarren- 
dered  his  lease  to  plaintiffs  who  accepted  such 
snnender.  I  Instruct  yon  that  no  arldaice  bss 
been  cflered  soffidsnt  to  show  any  sach  sorrtti- 


der  i»ior  to  September,  1015.  I  therefore  In- 
stmct  you  that  plalatlffs  are  mtiUed  to  recover 
from  defendant  all  unpaid  rentals  on  ibis  lease 
nntil  September  1, 1010,  amounting,  as  appears 
by  the  nndisputed  testlinony,  to  11.068." 

M.  B.  Meatdiam,  of  POTtland,  for  appel- 
lants. 

H.  B.  Adams,  of  Portland,  for  reapond- 

ents. 

JOHNS,  J.  (after  stating  the  facta  as 
above).  At  the  Inception  of  the  trial,  for 
the  zeasra  that  it  had  not  been  pleaded  as 
a  defense  objection  was  made  to  the  Intro- 
duction of  any  testimony  tending  to  show 
that  the  plaintiffs  had  rtieased  ttie  prc^»erty 
in  S^tember,  1015.  but  when  the  letters 
were  olEered  in  evidence,  toiding  .to  show  a 
relea^g  and  ttiat  another  lease  <^  the  pr<^ 
erty  was  actually  executed  by  tlie  plaintiffs 
to  a  ttiird  person,  tiwir  counsel  expressly 
sta^  there  was  *^  objection,"  and  the 
evidence  was  received  without  objection, 
and  the  case  was  tried  by  the  defense  upm 
the  theo^  that  the  subsequent  acts  and  ocm- 
duct  of  ttie  plaintiffs,  after  tlie  asalgnmeat 
of  Uie  original  lease  by  S.  H.  Smith  to 
Smith  Bros,  and  Goodman,  amounted  to  a 
sarrender  of  the  original  lease  by  operation 
of  law  as  to  S.  H.  Smith  at  the  time  he  mM 
out  and  retired  from  the  firm,  and  that  he 
was  then  dlscStarged  from  any  further  lia- 
bility. The  plaintiffs  disputed  that  omtoi- 
tlon,  and  claimed  that  be  was  yet  liable  for 
the  amount  of  the  unpaid  balance  of  the 
rental  under  the  terms  of  the  original  lease. 
That  was  the  Issue  upon  which  the  case 
was  tried,  upOn  whifdi  the  court  Instmcted 
the  Jury,  and  the  Jury  found  for  the  defend- 
ant 

[1]  It  appears  tnm  ttie  blU  of  exoepttona 
that  "counsd  for  both  parties  state  that 
there  was  no  express  surrender  of  the 
lease."  The  Jury  was  then  instructed  that 
it  was  a  question  of  Intmit  as  to  wheUier 
there  was  a  surrender  by  <veiatlon  of  law. 
concerning  which  the  court  gave  tlie  follow- 
ing instruction: 

"Tht  mere  negotiations  for  a  redaction  of 
rent,  not  followed  op  by  a  contract,  would  not 
be  a  fact  in  itself  warranting  such  a  oondusimi 
of  a  surrender.  Hie  fiacC  of  turning  over  the 
keys  mold  not  in  itself  be  snffldent  But  yon 
gentlemen  are  to  determine  from  all  these  facts 
and  alt  tbese  drcnmstances  wlutt  was  in  the 
minds  of  the  parties  at  this  time,  what  was  the 
intention  of  tiie  parties  in  this  cootzsct  wliidi 
has  been  produced  here  before  you." 

The  court  also  instructed  the  Jury  "as  a 
matter  of  law  that  the  assigDment  of  die 
lease  by  defendant  8.  H.  Smith  In  Itself 
could  not  rdease  him  from  tbe  paymmt  ct 
the  rmit  without  the  release  of  him  by  the 
plaintiff,"  and  the  fhct  that  Mr.  Smith  "sold 
ills  Interest  In  the  lease  to  other  parties, 
with  or  wlttiout  the  c(maent  of  ttie  idalutiff, 
would  not  necessarily  Imply  that  be  was  re- 
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teftslog  Bfr.  .Smith  from  tlw  tq^eraUon  of 
the  original  leaae,"  and  that  the  redactttm 
of  the  rent'in  Itsdf'  would  not  be  snch  a 
ttiCt  u  would  release  the  defoidant  S.  H. 
Smith,  and  that  the  mere  negoUatlona  for 
«  zednctlcai  of  rent,  not  followed  up  by  a 
contract,  would  not  be  a  fact  In  Itself  war- 
ranUi^  such  a  conclusion  of  a  surrender. 
The  court  gave  this  instruction: 

"A  surrender  takes  i^aee  by  operatkin  of  law 
^irtien  the  partiflB,  witluMit  an  express  surreuder, 
do  some  act  which  fancies  that  they  have  ma- 
tnidly  agreed  to  ocu^der  a  surrender  made,  and 
when  tbe  keys  are  ddlvered  and  the  p^asessioD 
resumed  by  tbe  plaintiff,  it  Is  for  you  to  deter- 
mine whetiier  tbe  possession  is  of  an  exclusire 
character,  with  the  apparent  intention  of  keep- 
ing and  controlling  the  premises  as  plaintiff's 
own  property,  to  the  exclusion  of  the  tuiant  in 
«aae  the  tenant  desires  to  retom." 

No  ezccptlonB  were  taken  to  any  of  the  in- 
stmcticma  whidi  were  given  by  the  court 

The  question  as  to  whether  there  had 
been  a  sorraider  by  operatl<m  ot  law  was 
fnUy  and  fairly  submitted  to  the  Jury,  and 
Uieve  Is  ample  evidence  to  sustain  the  ver- 
dict 

12]  niere  waf  no  oror  in  refusing  to  give 
plaintiff^  requested  Instruction  Na  7.  Un- 
der that  instruction  the  def^dant  would  be 
deprived  of  all  other  defenses,  and  the  only 
question  for  the  Jury  to  detwmine  would  be 
whether  he  was  ztfeased  "from  this  pay- 
ment by  reasm  of  a  contract  entered  Into 
hetween  plaintiff  and  cnuster  A.  Smith." 

[S]  niere  was  no  errw  In  lefudng  plain- 
tiffs' requested  Instructhm  Na  8.  That 
would  exclude  from  the  Jury  aU  testimony 
of  a  surrender  "prior  to  S^Dtember,  191!^," 
and  in  legal  effect  wcinld  Instruct  tbe  Jury 
to  return  a  verdict  for  plaintiffs  for  11,068, 
and  the  amount  claimed  at  the  trial  was 
*1.408. 

After  a  careful  consideration  of  the  rec- 
ord, we  think  Oie  plaintiffs  had  a  fslr  trial, 
and  that  there  was  ample  evldoice  from 
which  the  Jury  could  find  there  was  a  sur- 
render of  the  lease  by  operation  of  law. 

Judgment  Is  affirmed. 

MffBIDB,  a  J.,  and  BBAN  and  BEN- 
NETI^,  JJ.,  concur. 


OS  Or.  US) 

STATE  V,  MALLORT. 
(Someme  Court  of  Oregon.  April  2%  1919.) 

1.  FOKtlCATION  4^  —  COBBOBOBATIOn  OT 
InjUVED  FEUAI.B. 
I«.  b.  L.  S  1!^<  Bpedflcally  requiring  that 
the  evidence  of  the  female  abducted  or  seduced 
must  be  corroborated,  applies  to  abduction  and 
sedhetlMi  mly,  and  not  to  the  crime  of  fornica- 
tion, defined  in  section  20TT. 


2l  FoBHicisloir  ^sa9  —  FBxvioirs  Ceavis 
Chaeutkb  of  Fbhalb— EvxnBHCE. 
In  a  prosecution  under  L.  O.  S  2077,  pro- 
viding that  any  male  person  over  18  years  old, 
who  shall  in  such  a  manner  as  not  to  constitute 
rape  camaUy  know  any  female  person  of  pre- 
vious chaste  and  moral  diaracter  over  16  and 
under  18  years  of  age  and  not  his  lawful  wife, 
shall  be  deooed  guilty  of  fornication,  evidence 
held  sufficient  to  show  that  the  prosecutrix  was 
of  previous  diaate  character. 

3.  CannnAi,  Law  «=9ll44(18)  —  Rivirw  — 
iNSTBuonoNs  —  Rape  —  VEBorcr  —  Evi- 

DBlfCE. 

In  a  prosecution  under  L.  O.  L.  S  2077,  for 
fornication,  where  prosecutrix  was  over  10 
years  old,  so  that  tbe  crime  conid  not  be  rape, 
under  section  1912,  and  the  jury  was  instructed 
on  forcible  rape,  and  that  if  defendant's  acts 
constituted  rape  he  must  be  acquitted  of  the 
fornication  charged,  it  must  be  assumed  the 
jury  by  its  verdict  of  guilty  found  defendaptfs 
acts  did  not  constitute  rape. 

4.  CanaifAi,  Law  «8=>507(7)  —  WmtBSBM  — 

AOOOMPZJOBS— IHIENT. 

The  ^vision  of  L.  O.  li,  1 1640,  that  a  ctm- 
victioD  cannot  be  had  upim  the  uncorroborated 
testimony  of  an  accomplice  ctmnecting  defend- 
ant Willi  tin  crime,  does  not  apply  to  a  craivio* 
tion  of  fornication  under  section  2077,  under 
which  the  male  person  only  can  be  guilty,  and 
where  tbe  evidence  shows  that  prosecutrix  was 
not  an  accomplice,  because  she  did  not  know- 
ingly, voluntarily,  and  witii  a  commim  Intait 
unite  in  the  commission  vt  the  crime. 

Departmrat  2. 

Appeal  from  Circuit  Court  Multnomah 
County;  J.  P.  Kavanaugfa,  Jnd8& 

W.  B.  Hallory  was  convicted  of  fornica- 
tion under  U  O.  L.  |  2077.  S'n»n  the  Judg- 
ment of  conviction,  and  sentence,  he.  appeals. 
Afirmed. 

The  defendant,  a  naturopathic  physician, 
was  indicted,  tried,  and  convicted  under  the 
provisions  of  section  2077,  L.  O.  I*,  which 
la  as  Mlown: 

"If  any  male  person  over  the  age  of  eighteen 
years  shall,  in  such  manner  as  does  not  make 
the  act  rape,  carnally  know  any  female  person 
of  previous  chaste  and  moral  character,  who  {■ 
over  the  age  of  sixteen  years  and  under  the 
age  of  eighteen  years,  and  is  not  his  lawful 
wife,  sacti  male  person  shall  be  deemed  guilty 
of  fornication,  and'  upon  conviction  thereof, 
fchall  be  poniiiied  by  a  fine  of  not  leas  than 
$60  nor  more  than  $600,  or  by  imprisonmait 
in  the  county  Jail  for  not  leas  than  one  month 
nor  mwe  than  one  year,  or  imprisonment 
in  the  penitentiary  not  less  than  one  year  nor 
more  tiian  five  yeatm" 

The  alleged  crime  was  committed  in  his 
office  In  the  Broadway  Building,  at  the  cor^ 
ner  of  Broadway  and  Morrison  streets,  Id 
the  dty  of  Portland,  between  2  and  8  o'dock 
p.  m.  on  Friday,  April  19,  1918. 


4ta>yar  otiur  eaass  sw  same  lepla  and  KBT-KUIIBER  in  all  Kcv-Numbwed  Dlgarti  and  Indsrae 
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The  evldMice  tmin  to  show  that  the  prose* 
cndng  witness  was  a  ooimtry  Slrl  H  yean 
of  age  who  for  rnanr  years  had  been  and  then 
was  living  with  her  parents  on  a  farm  near 
Milwaukee.  In  addition  to  a  goiter  she  had 
female  trouble,  for  which,  through  the  advice 
of  her  parentb,  she  had  received  former 
treatments  from  other  physldans,  but  with- 
out success.  Friends  of  the  family  recom- 
moided  the  defendant;  the  parents  took  the 
daughter  to  his  oflBce,  and  after  consaltatlon, 
an  agreem«it  was  made  by  which  the  defend- 
ant was  to  give  her  30  treatments,  for  whlcii 
they  were  to  and  did  pay  him  $50  In  advance. 
After  all  such  treatments  had  been  given, 
covering  a  period  of  about  40  days,  under 
the  ^presentations  of  the  defendant  as  to 
the  girl's  Improved  condition  and  with  the 
advice  and  approval  of  her  xtarents.  they 
were  continued,  and  In  all  covered  a  period 
of  about  60  days. 

The  treatments  In  questltm  consisted  of 
massages  and  the  application  of  various  elec- 
trical apparatus,  during  the  course  of  whidi 
the  girl'  was  required  to  and  did  ranove  all 
of  her  clothing.  The  testimony  also  shows 
that  die  furnished  her  own  kimono,  hut  It 
Is  not  dear  as  to  whether  her  clothing  was 
removed  in  the  presence  of  the  defendant 
or  not  In  taking  the  treatments  the  girl 
was  usually  accompanied  by  her  mother,  but 
oo  the  particular  day  menUmed  they  sepa- 
rated at  Milwaukee  at  1:30  pu  m.,  the  mother 
went  to  assist  In  Bed  Cross  work  and  the 
daughter  went  alMie  to  the  office  of  the  de- 
fendant On  her  arrival  at  the  office  there 
was  preeoit  ona  other  patiat  who  left  with- 
in a  very  short  tima 

The  prosecnUng  witness  was  greeted  by 
the  defendant,  who  Inquired  If  she  was  alone, 
and  where  her  mother  was.  The  testimony 
tends  to  ibow  that  upon  being  advised  that 
die  was  alone  and  that  her  mother  was  as- 
sisting in  some  Bed  Gross  work,  the  girl  was 
thai  escorted  Into  the  inner  room,  or  private 
oOce,  vben,  at  defendant's  request  all  of 
her  clothing  was  removed,  after  which  he 
locked  all  the  doors  leading  into  the  room, 
and  then  proceeded  with  his  nsnal  conrse  of 
treatment  during  whldi  he  made  impn^r 
jwoposals,  r^jwesentlng  that  what  be  sug- 
gested was  fi>r  the  glri's  own  good,  and  nec- 
essary to  effect  a  permanent  cure,  which 
finally  culminated  In  the  commlssiou  of  the 
act  of  which  the  d^enOant  was  convicted. 
'Wblle  not  veiT  clear,  tibe  testimony  also  in- 
dicates that  the  girl  offered  some  resistance ; 
Hiat  she  was  somewhat  dazed,  and  tibooght 
herself  to  be  under  a  hyinotic  lnfln»ce. 

On  the  same  day,  within  a  few  hours  after 
she  returned  to  her  home,  the  girl  informed 
bar  mother,  who  ta  torn  told  the  father  what 
had  occurred,  and  the  three  returned  to  Port- 
land on  the  following  morning.  There,  by 
advice  of  the  district  attorney,  the  f^M  was 
examined  by  two  disinterested  reputable 
women  pbyslclana,  who  found  and  testified 


BSPOBTBB 

that  bia  hymen  was  ruptured  and  ber  private 
parts  badly  lacerated,  and  gave  their  opinion 
that  this  condition  was  caused  by  sonal  li^ 
tercourse  within  the  past  24  hours. 

On  April  SOth.  about  two  we^s  before  the 
indictment  was  fOund,  the  ^rl's  mother  call- 
ed at  the  defendant's  office  to  get  her  daugh- 
ter's klnumo  and  a  sheet  at  which  time  noth- 
ing was  said  by  either  party,  except  that 
the  mother  asked  for  the  artldes.  On  the 
following  day  the  defendant  left  his  ciBee  and 
CHised  to  practice  his  profession. 

At  the  conclusion  of  the  stete's  testimony, 
the  defendant  moved  the  eourt  "to  direct  the 
jury  to  find  the  defendant  not  guilty,  on  the 
ground  that  the  steite  had  failed  to  prodnce 
testimony  sufficient  to  go  to  the  Jury."  At 
the  conclusltKi  of  all  of  the  testimony  tbe  de- 
fendant again  moved  the  court  "to  direct 
the  Jury  to  return  a  verdict  ot  not  guilty,  for 
tbe  reason  that  the  evidence  was  InsoffldenC 
to  permit  the  case  to  go  to  tbe  Joiy."  Tbe 
motions  were  denied,  and  exoepttoiui  wore 
duly  takea  and  allowed. 

Tbe  defendant  requested  the  fcdlowlng  In- 
structions, which  fbB  court  reused  to  give, 
and  to  this  mllog  eneptiona  wwe  duly 
token: 

"a)  In  ais  case  I  faistruct  you  that  before 
you  can  find  the  defendant  guilty  the  testimony 
of  the  oomplsintng  witness  (naming  the  girl) 
muftt  be  corroborated  and  this  ewroboratkm 
must  not  only  be  as  to  the  drenmstences  of  the 
case  but  also  as  to  the  person  of  the  defendant 

Id  other  words,  the  testimony  of    (the 

complalnlns  wltaan),  must  be  corroborated 
to  the  effect  that  intercourse  was  had  with  her. 
and  that  defendant  committed  the  act  It  Is 
not  enough  to  show  corroboration  of  the  in- 
tercourse, but  there  must  be  corroboration  of 
her  testimony  that  the  defendant  was  the  party 
who  had  Intercourse  with  her. 

"(2)  Tbe  proseeutlnc  witoess  (nandng  her) 
being  a  party  to  this  alleged  act  it  Is  your  dntr 
to  view  and  consider  her  testimony  with  cao- 
tion,  and  unless  yon  find  that  her  testimony  Is 
corroborated,  and  that  such  corroboration  con- 
nects this  defendant  with  the  oommission  of 
said  allied  crime,  it  Is  your  doty  to  find  the 
defendant  not  goiUy." 

It  appears  from  the  UU  of  exc^itlons 
that— 

"Here  was  corroboration  ot  the  testimony 
the  witness  aforesaid  to  the  effect  that  sexual 
intercourse  had  been  had  with  her  on  the  day 
named  in  ber  testimony,  but  ther*  was  no  cor* 
roboratiou  of  her  testimony  to  the  effect  that 
defendant  hod  had  such  Interconrse." 

H«  eridencfr— 

"was  contradicted  in  all  substantial  parts  by 
the  testimony  of  the  defendant  and  by  the 
testimony  of  Boss  Mallory,  the  defuidant's 
wife." 

From  conviction  and  sentence  tbe  defend- 
ant prosecutes  tills  aiqieal,  contending  that 
the  court  erred  in  refosluc  to  give  eadi  of 
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the  abore  InstrnctlonSr  and  In  refnalng  to 
direct  a  verdict  for  the  d^endant 

Wallace  McCamant,  of  Portland  (T.  S. 
Senn,  of  Portland,  on  the  brief),  for  appellant 

Oeoi^  M.  Brown,  Atty.  Gen.,  and  El.  F. 
Bernard,  Aast  IMst  Atty^  of  Portland  (Wal- 
ter H.  Erans,  Dlst  Atty^  and  John  A.  Col- 
lier and  E.  V.  Bernard,  ABSt  Dlst.  Attys.,  aU 
tut  Portland,  on  the  brief),  for  the  State. 

JOHNS,.  J.  (after  statins  the  ftiets  as 
abore).  To  commit  ttie  crime  with  whidi  the 
defendant  Is  charged  under  section  2077,  It- 
O.  h.:  First,  the  offender  must  be  a  male 
person  over  the  age  of  18  years,  and  it  mnst 
be  committed  so  as  not  to  make  the  act  rape ; 
second,  the  (Voider  must  "carnally  know 
any  female  person  of  prevlons  duste  and 
moral  character" ;  tiilrd,  who  is  over  the  age 
of  16  years  and  under  the  age  of  18  years, 
and  Is  not  bis  lawfal  trife;  and  whoi  so  com- 
mitted, sndh  male  poson  shall  be  deemed 
snilty  of  fornication  and  upon  conviction 
thereof  diall  be  pnnlshed,  etc.  By  the  epedf- 
tc  provisions  of  the  statute,  the  commission 
-of  fbmlcatlon  la  limited  and  confined  to 
male  persons  <mly,  and  conid  not  be  commit- 
ted by  a  female^  It  can  be  committed  only 
by  a  male  person  over  the  age  of  18  years, 
upon  a  "f«nale  person  of  previous  chaste 
and  moral  character,  who  is  over  the  -age  of 
16  years  and  under  tiie  age  of  18  years.  Tbe 
above  sectifm  spedflcally  provides  that  "mdi 
male  person  shall  be  deemed  guilty  of  for- 
nication'* and  pnqlshed  aceordii^y.  It 
dionld  also  be  noted  that  there  Is  no  provl- 
rton  In  this  section  requiring  the  testimony 
of  the  female  to  be  "corroborated  by  some 
other  evidence  tending  to  connect  the  defend- 
ant with  the  commlsrion  of  the  crime."  This 
section  was  enacted  in  1905. 

[t]  The  defendant  dtes  and  relies  upon 
section  1542,  I*  O.  Ii.,  which  Is  as  follows  ^ 

"Upon  a  trial  for  invel^ing,  entidng,  or  tak- 
ing away  an  nnmarried  female  for  'the  pur- 
poses of  proetitutlon,  or  for  baving  sednced  and 
had  illicit  connection  with  an  unmarried  fe- 
male, the  defendant  cannot  be  convicted  upon 
the  testimony  of  the  female  injured,  unless  she 
is  corroborated  by  some  odier  evidence  tending 
to  connect  the  defendsnt  with  the  eommiidon 
of  the  crime." 

But  section  1542  was  enacted  in  1864  and 
spedflcully  provides  that  the  evidence  of  the 
female  abducted  or  seduced  must  be  corrobo- 
rated. There  Is  no  age  limitation  placed 
upon  either  the  male  or  the  female,  and  the 
statute  defines  and  Is  intraded  to  apply  to 
at>dnetlon  or  seduction  only,  without  embrac- 
ing or  including  the  crime  of  fornication, 
which  is  defined  section  2077,  Li  O.  U, 
under  whldb  the  defendant  was  Indicted. 

The  court  instructed  ttie  Jury: 

Thst  "the  burden  of  proof  is  upon  the  state  to 
sstisfy  yon  beyond  a  reasonabto  doubt  of  the 


truth  of  eadi  material  alleeatlon  of  the  Indict- 
ment;" that  "the  essential  elements  of  this 
crime  are  that  it  was  committed  In  the  county 
of  Multnomah,  stete  of  Oregon;  tiiat  de- 
fendant was  a  male  person. over  the  age  of  18 

years ;  that  (the  prosecutiag  witness)  was 

a  female  person  over  tbe  age  of  16  years  and 
under  the  age  of  18  years,  and  that  she  was  a 
female  person  of  previous  diaste  and  moral 
character;  that  she  was  not  the  lawful  wife 
of  W.  tX  Mallory,  and  that  W.  R  Mallory  car- 
nally knew  the  said    (prosecuting  wit- 
ness) in  manner  and  form  as  alleged  in  tiie  in- 
dictment; and,  in  addition,'  tfiat  such  eamsl 
knowledge  was  not  a  fordUe  ravishing  of  Uis 

uld    (prosecuting  witness),  because  that 

would  eonstitnts  the  crime  of  rape,  which  Is 
exdnded  by  this  indictment** 

HI  While  the  proof  Is  conduslve  that  the 
girl  was  chaste,  the  defendant  contends  that 
there  was  no  testimony  that  she  had  a  "moral 
character,"  and  It  is  true  that  there  Is  no 
specific  evidence  on  that  subject  Where,  as 
In  this  case,  there  Is  an  age  limitation,  there 
Is  a  conflict  In  the  anttioritles  as  to  tho  bur- 
den of  proof  on  the  question  of  the  moral 
character  of  the  complaining  witness.  Many 
of  the  states.  Incinding  Iowa  and  Michigan, 
hold  that  "It  Is  presumed  that  the  female  was 
of  prevlons  chaste  diaracter,  or  virtuous,  at 
the  time  of  the  seduction,  and  that  the  bur- 
den of  proving  unchaste  character  or  want  of 
virtue.  Is  on  tbe  accused."  35  C^c  1344,  tod 
authorities  there  dted.  It  also  appears  from 
the  record  that  the  question  as  to  the  want 
of  snch  proof  by  the  state  was  not  called 
to  the  attention  of  the  trial  conrt.  and  that 
It  was  not  pointed  out  in  either  of  the  mo- 
tions for  a  directed  verdict  and  It  Is  con- 
tended by  conned  tot  the  state  that  the  ques- 
tion cannot  be  raised  for  the  first  time  In  ttits 
court  and  should  not  be  conridered.  Under 
our  view,  the  dedston  of  eadi  of  such  qnes- 
tlone  Is  unnecessary  to  fbia  oidnion. 

The  testimony  is  undisputed  that  flie  giri 
in  qnestloif  was  bom  and  reared  in  the  conn- 
try,  on  a  farm;  that  she  had  always  lived 
at  h(»ne  with  her  paroits,  bad  attended  bii^ 
school  at  Milwaukee  for  2%  years,  and  was 
dutiful  and  obedlmt;  and  tt  Is  conduslve 
that  she  was  of  diaste  diaracter.  On  the 
question  of  the  iffevions  chaste  diaracter  of 
the  fttnale,  1  O.  J.  297,  lays  down  this  rule: 

*^t  is  apprehended  that  from  the  oature  of 
the  subject  tbe  mora  accurate  statement  of  the 
rule  is  that  although  It  may  be  necessnry  to 
prove  tbe  feet  evidence  directly  upon  the  point 
is  not  necessary,  but  the  fact  may  be  shown 
prima  facie  by  presumption  from  other  facts 
and  drcamstances,  as  ^at  the  unmarried  fe- 
male was  at  the  time  residing  with  her  parents 
or  guardian  or  in  some  respectable  household, 
or  by  proof  of  other  like  drcumstances  con- 
sistent with  and  tbe  usual  ctmcomitante  of 
diasto  female  disTaetcr." 

Tbe  girl  amieared  and  testified  b^m  the 
trial  court,  which  fully  submitted  the  quet- 
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tloD  Of  her  ''moral  character^  and  tbe  jnry 
found  tbe  defendant  guilty.  After  verdict 
under  mich  a  state  of  facta,  we  bold  as  a 
matter  of  law  tbat  there  was  evidence  from 
which  the  Jury  could  find  that  the  girl  was 
of  moral  character. 

[3]  It  la  next  contended  that  It  appears 
from  the  evidence  that  the  crime,  U  It  was 
committed,  was  rape,  and  not  fornication. 
Section  1912,  L.  O.  L.,  provides  that— 

"If  any  penon  owtr  the  age  of  rizteen  yean 
Aall  carnally  know  any  female  child  under  tha 
age  of  sizteoi  years,  or  any  person  shall  forci- 
bly ravish  any  female,  such  person  ^all  be 
deemed  guU^  of  rape,  uid  np<m  oonviction 
titiereof  i&aU  be  punidied,**  etc; 

The  original  statute  was  enacted  In  1864. 
The  age  of  consent  was  raised  and  the  pres- 
ent statute  enacted  in  1896.  It  will  be  observ- 
ed that  under  this  statute  the  age  of  consent 
Is  16  years  and  that  In  the  Instant  case  tbe 
the  testlmwy  Is  undisputed  that  the  glri  was 
17  years  old  at  tbe  time  of  the  commissi oa  of 
the  crime  charged  in  the  Indictment.  The  act 
further  provides  for  the  punlahment  of  "any 
person"  who  "shall  fordhly  ravish  any  fe- 
male." 

Under  the  above  InBtmctlons  the  Jury  was 
advised  that  It  was  one  of  the  essential  ele- 
meats  of  fornication  that — 

"Sndi  carnal  knowledge  was  not  a  forcible 
ravishing  of  the  girl  In  question,  because  that 
would  eonstltute  the  crime  of  rape,  wUdi  is 
excluded  by  this  indictmeot" 

In  i^al  effect  the  Jury  was  Instructed  that 
If  the  acts  of  the  defmdant  ccmstltuted  rape 
be  should  be  acquitted  of  the  crime  charged. 
No  other  instructions  were  requested  on  this 
pdbat,  and  we  must  assume  as  a  fact  that  tbe 
Jury  found  the  acts  of  tbe  defendant  did  not 
constitute  rape.  There  is  abundant  evidence 
to  support  that  finding. 

(4]  Section  1640,  L.  O.  L.,  Is  as  foUows: 

**A  eonvietitm  cannot  be  had  upon  the  tes- 
timony of  an  accomplice,  unless- be  l>e  cwrob- 
orated  by  such  other  evidence  as  tends  to  con- 
nect the  d^endant  with  the  commission  of 
the  crime,  and  the  corroboration  is  not  saffi- 
cient  if  It  merdy  show  the  commis8i<m  of  the 
crime,  tx  the  drenmstances  of  the  commisdon." 

It  Is  contended  by  tbe  defradant  that  tbe 
girl  was  an  accomplice,  and  that  there  Is  no 
corroboration  of  her  testimony  as  to  the 
overt  act  If  It  Is  true  that,  as  stated  in  the 
bill  of  exceptions,  "there  was  no  corroboration 
of  her  testimony  to  the  effect  that  tbe  de- 
fendant had  had  such  intercourse,"  no  corrob- 
oration is  required  by  tbe  provisions  of  sec- 
tion 2077,  Ll  O.  nnder  wtaldi  the  defend- 
ant was  Indicted. 

We  adopt  tbe  rule  laid  down  In  1  Black- 
stone,  86,  cited  by  counsel,  where  It  Is  ^d : 

"There  are  three  iiointa  to  l>e  considered  In 
the  construction  of  all  rraiedial  statutes— the 


old  law,  tiie  mischief  and  the  remedy;  that  Is, 
how  the  common  law  stood  at  the  making  of  the 
act ;  what  the  mischief  was,  for  wUdi  the  com- 
mon lav  did  not  provide ;  and  what  remedy  the 
Parliament  hath  provided  to  cure  this  miadiSA 
And  it  is  the  bualneas  of  tbe  Judges  so  to  «on- 
stme  tlie  act  aa  to  suppress  the  mischitf  and 
advance  the  remedy." 

The  original  seduction  and  rape  statutes 
were  enacted  in  1864.  and  the  present  rape 
statute,  which  is  an  amendment  of  the  origi- 
nal act,  was  passed  In  1899.  Tbe  fornication 
statute  was  enacted  la  1906.  It  Is  very  ap- 
parent that  tbe  purpose  and  Intent  of  the 
amendment  of  the  rape  statute  and  tbe  en- 
actment of  the  fornication  statute  were  to 
protect  further  tbe  purity  and  diastlty  of  In- 
nocent maidens;  that  tbe  mischief  was  the 
fact  that  male  persons  over  the  age  of  18 
years  did  have  carnal  knowledge  of  female 
persons  of  previous  chaste  and  moral  char- 
acter, over  the  age  of  16  and  under  the  age 
of  18  years,  who  were  not  their  wives;  and 
that  the  remedy  was  to  prohibit  and  make 
it  a  crime  for  sudi  male  persons  to  have  car- 
nal knowledge  of  such  female  persons,  and  to 
make  the  punishment  fit  the  crime 

Again,  it  was  not  a  matter  of  choice  with 
the  defendant  to  say  for  which  crime  he 
should  be  indicted.  Hiat  waa  tat  the  grand 
jury. 

As  to  accomplices^  tlie  role  Is  thus  laid 
down  in  16  C.  J.  672: 

"As  a  criminal  latent  is  the  essence  of  all 
criminal  Uability.  one  who.  although  he  may 
have  been  in  fact  a  particfpant  in  the  commls- 
si<m  of  a  crime,  acted  without  any  criminal 
intent;  cannot  be  regarded  as  an  aecompUoe.** 

The  rule  Is  thus  stated  In  1  MeClaln.  Grim. 

Law,  I  199: 

"Where  a  penal  statute  Is  intended  for  the 
protection  of  a  particular  class  of  persons,  one 
of  that  class  does  not  become  an  accomplice  by 
submitting  to  tbe  injury.** 

The  latter  authority  Is  cited  with  approv- 
al by  Judge  GUbert  of  the  United  States 
Circuit  Court  of  Appeals,  Ninth  Circuit,  in 
the  leading  case  of  Dlggs  v.  United  States, 
220  Fed.  646-553.  136  O.  C.  A.  147.  On  the 
question  of  volition  and  intend  1  B.  O. 
168,  says: 

"In  order  to  constitnte  one  an  accomplice, 
he  must  knowingly,  volontarUy,  and  with  oob- 
mm  intent  with  the  principal  offender  mite  la 
the  commission  of  the  crimes" 

In  the  instant  case  the  statute  was  design- 
ed for  the  further  protection  of  the  dias- 
tlty of  female  perscms  within  a  epecifled 
age^  and  by  Us  very  terms  such  a  girl  Is 
exempt  from  and  could  not  be  Indicted  for 
tbe  crime  with  which  the  defoidant  Is  charg- 
ed. In  legal  effect  this  brings  the  questitui 
within  tbe  principle  laid  down  by  this  court 
in  the  case  ct  State  v.  Boslck,  177  Pac.  61. 
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We  bold  tbat  tb»  camplabiliig  witness  was 
not  an  aocomidlce  of  the  defendant  Taking 
lier  teeflmomy  as  tro^  tbere  was  an  entire 
■beoice  of  criminal  Intwt  on  tbe  part  of  tlie 
gill,  and  die  was  not  conadoos  of  tbe  fiict 
that  a  crime  was  being  committed.  She  was 
tbe  betrayed  Tictim  of  ber  trusted  medical 
advise. 

Speaking  frmn  tbe  record,  tbe  complaining 
witness  bad  a  goiter  and  moastmal  trouble, 
and*  acting  nnder  the  adTice  of  ber  parents, 
vaa  in  search  of  medical  rellet  At  tbe  sug- 
gestion of  personal  friends,  she  went  to  tbe 
defendant's  office,  accompanied  by  her  par- 
«its,  by  whom  the  defmdant  was  employed 
and  paid  In  advance  for  his  profesdonal 
services.  On  his  statement  that  the  girl's 
condition  was  improving,  tbe  treatments 
were  continued  after  the  original  contract 
bad  expired.  As  a  role,  on  her  visits  to 
the  defoidant's  office  the  girl  was  accompani- 
ed by  her  mother;  but  on  this  occasion  her 
mother  went  to  Blilwankee  to  asdst  in  Bed 
Cross  work,  and  the  girl  went  to  tbe  office 
alone; 

Concerning  her  treatments  befrae  that 
day,  the  girl  testified: 

"Q.  Daring  that  time  did  700  ever  hare  any 
eooversation  with  blm?  Did  yoo  talk  with  him 
generally  about  your  condition  and  tbe  effect 
of  these  treatments?  A.  Every  once  in  a  while 
he  would  ask  me  questions,  and  I  thought  it 
was  all  right  for  him  to  ask  me  those  questfons^ 
beeanse  he  was  a  doctor,  and  he  used  to  arte 
aie  Iraw  I  fslt,  and  andi  things  as  that,  but  I 
never  tiionght  UuA  was  oat  of  the  ludlnary, 
but  what  a  doctor  would  ask.** 

Speaking  of  tbe  last  visit,  she  testified: 

"And  the  very  first  thing  he  asked  me  was, 
"Did  yon  come  alone?'  And  I  told  him,  'Yea;' 
and  he  said,  'Well,  where  is  your  mother  1* 
I  sayr^  'Well,  I  left  her  out  to  Milwaukee  to 
■ew  for  the  Red  Cross.  She  went  to  tbe  sdux^- 
honse  there  to  sew  for  tbe  Red  Cross.* 

"Q.  At  that  time  did  you  think  anything  out 
of  the  way?  A.  No;  I  thought  he  was  just  the 
same  as  he  always  was,  and  I  never  thought 
anything  alioat  IL  I  supposed  he  wss  to  be 
tmsted.** 

She  testified  tiiat,  after  she  had  removed 
her  clothing  and  be  bad  locked  the  doorsv 
dnrlng  the  time  be  was  engage  in  giving 
her  what  is  known  as  a  massage  treatment: 

*^ell.  tiMn  he  saya^  *Woald  yon  care  if  I  did 
somediing  for  your  own  good?*  and  he  says, 
It  won't  hurt  yon  mudi,  and  Z  wHl  treat  you  as 
If  yon  were  my  own  daughter/  And  he  says, 
*It  Is  tbe  cnly  way  yon  can  get  weU.*  ** 

We  are  not  disposed  to  give  further  de- 
tails. Acc^tlng  her  story  as  true,  as  we 
must  for  the  purpose  of  this  opinion,  the  girl 
went  Into  the  defendant's  office  pure  and  un- 
defiled,  and  came  ont  betrayed  by  her  physl- 
dan  nnder  the  sham  and  false  pretense  that 


it  was  necessary  to  ber  physical  recovery 
and  tliat  lie  would  treat  her  as  his  own 
dangbter.  Blackstone's  deflnltloD,  supra, 
says: 

*^t  is  the  buflinesa  of  the  Judges  so  to  con- 
strue the  act  as  to  suppress  the  ndsdilef  and 
advance  the  remedy." 

After  a  careful  examination  (rf  an  of  Uie 
legal  queatltms  presented  1^  learned  coun- 
sel, we  are  convinced  tbat  the  defendant  bad 
a  fair  trial,  and  that:  in  the  interests  of  Jus- 
tice the  Judgment  ot  tbe  circuit  court  should 
be  affirmed. 

McBBIDB,  a  J.,  and  BB^  and  BBN- 
NIDTT,  JJ^  cfmcnr. 


01  Or.  US) 

COOPER  V.  BOGUa 
(Supreme  Court  of  Oregon.    April  22;  ISIS.) 

1.  C0UBT8  ^186  —  DlffFBiCT  Conn  —  A»- 
PBAL— ^lAL  OF  Cause  Anew. 

li.  O.  li.  I  providing  that  on  appeal 
from  Judgment  of  county  court  the  action  shall 
be  tried  anew  on  substantially  the  Issues  tried 
in  the  lower  eonrt.  Includes  issues  of  fact  as  on 
denial  of  fdeadlng  and  Issues  i>t  law  as  eat  de- 
murrer to  a  pleading. 

2.  Gestiobabi  «=»64a)  —  Wan  or  Rethw 
— IsBuis  PassKinso. 

Only  Issues  ot  law  nsy  be  decided  on  a 
writ  of  review. 

S.  Appeal  ano  Esbob  4s>12  —  Conoubbhit 
Reubdieb— ElLECTIon. 
Where  plaintiff  -dected  to  proceed  by  review 
for  correction  of  errors  complained  of,  it  barred 
his  subsequent  appeal,  for  tiie  correction  of  ei^ 
rors  of  law  as  well  as  on  bis  issues  fact ;  1*. 
O.  U  I  606.  makfaig  a  writ  of  review  and  rem- 
edy of  appeal  concurrent  bnt  not  cumulative, 
so  that  dM>ice  of  one  Is  a  waiw  ni  tbe  otbar. 

In  Banc. 

Appeal  from  Circuit  Court;  Multnomah 
County ;  J.  P.  Eayanaugb,  Judge, 

On  i>etiUoD  for  rehearing.  Denied. 
For  former  oi^nlon,  see  170  Pac.  658. 

W.  Lu  Cooper,  of  PorUand,  for  the  petition. 
J.  Leroy  Smith,  of  Portland  (J.  M.  Hick- 
son,  of  Portland,  on  the  brief),  opposed. 

BURNETT,  J.  In  bis  petition  for  rrfieai^ 
Ing  tbe  plaintiff  criticizes  the  opinion  written 
by  Mr.  Justice  Benson,  which  stated  In  sub- 
stance that  this  wai9  an  action  to  recover  up- 
on an  account  stated,  In  which  the  defendant 
answered  denying  tbe  complaint  and  pleading 
three  separate  counterclaims  and  that  the 
action  resulted  in  a  Judgment  for  the  de- 
fendant on  the  {headings.  In  substance,  the 
critique  is  that,  inasmuch  as  there  was  pres- 
ent the  general  Issue  arising  from  the  denial 
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In  the  answer  and  there  was  a  redtal  In  the 
Judgment  that  a  witness  was  sworn  and 
testified,  there  mnst  have  been  a  trial  of  an 
Issue  of  fact,  and  hence  the  <q>inion  was  er- 
roneoQS  In  stetLng-that  the  result  was  a  Jndg- 
inenl  on  the  i^eadings. 

The  opinion  did  not  attempt  to  say  whether 
the  dls^sitlon  of  the  case  by  the  original 
trial  coort  was  correct  or  not ;  it  simply  stat- 
ed the  fact  which  the  record  discloses.  It 
may  be  true  that  there  was  an  Issue  of  fact 
Inrol^ed,  and  It  may  be  tme  also,  as  stated 
In  the  Journal  entry  of  the  district  court,  that 
a  witness  was  sworn  and  testified;  bat  It 
also  appears  that  there  was  in  that  court 
a  motion  for  a  judgment  on  the  pleadings, 
and  that  the  court  placed  its  decision  upon 
the  ground  that  the  plaintiff  had  refused  to 
reply  to  the  counterclaim.  A  judgment  was 
thereupon  rendei-ed  for  the  full  amount  of 
the  defendant's  connterdaim.  a  result  that 
could  be  achieved  only  by  considering  the  pro- 
ceeding as  a  motion  for  judgment  on  the 
pleadings.  Wbetlier  it  was  correct  or  erro- 
neous was  not  the  question  presented  for  our 
consideration. 

What  we  undertook  to  decide,  and  did  de- 
cide, was  that  under  the  statute,  L.  O.  L.  } 
fK!5,  the  writ  of  review  and  the  remedy  by 
appeal  are  concurrent,  so  that,  If  a  litigant 
Is  dissatisfied  with  the  result  of  a  case  in  an 
inferior  court,  he  may  choose  either  of  the 
two  remedies  as  be  may  be  advised;  but, 
having  made  his  decdon,  it  amounts  to  a 
waiver  of  the  other  proceeding. 

The  precedents  dted  by  the  plalntUT  In  his 
petition  for  rehearing,  viz.,  Schlrott  v.  Phll- 
llppl.  3  Or.  484,  Evans  v.  Christian,  4  Or.  375. 
Sellers  v.  Corvallls,  5  Or.  273,  and  Ramsey  v. 
Pettenglll,  14  Or.  207,  12  Pac.  439,  were  all 
decided  before  the  legislation  embodied  In 
the  present  form  of  section  606,  concerning 
which  the  learned  annotator  of  Lord's  Ore- 
gon Lews  says: 

"The  amendrnflnt  of  this  section  In  ISSfi,  mak- 
ing the  writ  coocnrrent  with  the  rigbt  of  ap- 
peal,  renders  it  unnecessary  to  note  the  cases 
with  respect  to  that  question  under  the  old  stat- 
nte." 

As  shown  by  the  ezempliflcatlon  of  tho 
writ  of  review  attached  to  the  petition  for 
rehearing  and  the  abstract,  the  chronolc^  of 
the  proceeding  Is  this:  PlalntUTs  demurrer 
to  the  counterclaim  was  overruled  Novem- 
ber 2d ;  the  trial  and  final  judgment  on  the 
pleadings,  as  stated  above,  occurred  Novem- 
ber 12th;  the  writ  of  review  was  sued  out 
November  20th;  and  the  appeal  was  allow- 
ed December  5th— all  in  the  year  1917.  The 
cause  was  ripe  for  either  appeal  or  review 
when  final  judgment  was  entered  In  the 
district  court. 

[1]  If  the  plaintiff  had  been  content  only 
to  appeal  from  the  final  judgment  of  the 
district  court,  be  might  have  raised  in  the 


drcnit  court  all  the  questions  of  law  be  urged 
by  demurrer  to  the  answer  and  secured,  as 
well,  a  determination  of  the  Issue  of  fact 
arising  from  the  traverse  of  his  complaint. 
The  reason  for  this  statement  Is  found  In 
If  O.  U  1 506,  which  declares  that— 

"Uiion  an  appeal  from  tiie  ju^^mmt  of  a 
county  court  or  justice's  court,  the  action  shall 
be  tried  anew,  npon  suliBtanHally  the  Issues 

tried  in  the  court  below.** 

[2,  3]  These  may  be  issues  of  law,  as  npon 
demurrer  to  a  pleading,  or  issues  of  fact,  as 
upon  denial  of  a  pleading,  all  of  which  may 
be  determined  upon  appeal  to  the  circuit 
court,  whUe  <mly  issues  of  law  may  be  de- 
cided on  a  writ  of  review.  It  would  lead  to 
endless  confusion  If  a  litigant  could  review 
part  of  a  proceeding  of  an  inferior  court  ana 
appeal  from  the  remainder.  All  the  statute 
has  done  Is  to  make  the  two  remedies  con- 
current, thus  giving  a  party  his  choice  be- 
tween the  two.  But  the  Legislature  has  not 
made  them  cumulative,  and  hence  the  choice 
of  one  Is  a  waiver  of  the  other.  If  the  ag- 
grieved party  takes  out  a  writ  of  review,  he 
abandons  hts  contention  about  the  facts  and 
states  his  case  on  the  issues  of  law.  The 
plaintiff  had  dearly  elected  to  proceed  by  re- 
view for  the  correction  of  the  errors  of  which 
he  complained.  Having  thus  elected,  it  put 
the  quietus  npon  his  subsequent  appeal  for 
the  correction  of  the  same  errors  of  law  as 
well  as  upon  his  Issues  of  fact 

We  adhere  to  the  former  decisioii 


'  mor.ua 

MULTNOMAH  COUNTY  t.  UNITBD 
STATES  FIDELITY  A  GUABAN- 
TT  CO.  et  sL 

<8vprem«  Court  of  Oregon.    April  22,  lOlA) 

1.  HXOHWATS  «=9ll3((^lMPB0TOIKm— COIT- 
TRACTOB'fl  Bond— CONSTBUOTION. 

Where  Ugbway  contractor*a  bond  is  aecofr 
ed  under  L  O.  L.  S  0266,  as  to  paUie  oootiae- 
tor*s  bond,  the  sutote  should  be  read  In  and 
beewne  a  part  of  the  iKMid. 

2.  Comn  ^990(1)  —  Bulbs  of  DiranoH  — 
Stabs  Deozsis. 

Where  law  laid  down  by  dedrfoo  of  the  Su- 
preme Court  construing  public  ctrntractor's 
bond  executed  under  L.  O.  L.  |  6266,  has  been 
in  force  and  effect  for  more  than  a  year,  dnrins 
which  time  many  simUar  bonds  have  l>een  vritr 
ten,  the  ease  has  become  stare  decisis. 

8.  HlOHWATB  «=»11S(B)— iMPSOTOCElrr— COK- 

snucnoH  or  Bohd— "Labob.** 
Highway  contracbw's  bond  encotsd  under 
L.  O.  L.  i  6266.  and  conditioned  npon  his  mak- 
ing |ff(Hnpt  payment  to  all  "iwrsons  sup^yinc 
him  •  •  •  labor  •  •  •  for  any  prosecu- 
tion of  the  work."  held  to  include  payment  to 
owner  oi  horses  for  services  of  horses  in  prose- 
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cution  of  the  work;  such  services  constitntlnff 
*^boT"  (dtins  Words  and  nirases,  liabor). 

Department  2. 

Appeal  from  Olrcult  Court,  Uoltoomali 
Ooimtjr;  Qeocse  N.  XteTlo^  Judgei 

Action  by  MnltiHMiwh  Connty,  tat  the  use 
and  benefit  of  R.  J.  (VNell,  againiA  0u  United 
States  E^dellty  A  Guaranty  Omnpaoyr  a  oor^ 
poratlm,  and  another.  Jndgnusit  for  de- 
Cmdant^  and  plaintiff  appeals.  Reversed. 

On  January  27, 1916,  plaintiff  ffled  Its  com- 
plaint against  the  defendants  in  the  circuit 
court  of  Multnomah  county,  and  after  the 
necessary  corporate  allegations  avers  that 
about  January  21,  191S.  the  defendant  Pacif- 
ic Bridge  Company  entered  into  a  written 
contract  with  the  plaintiff,  Multnomah  coun- 
ty, for  the  Improvement  of  that  portion  of 
the  Columbia  River  Hl^way  known  as  "Sec- 
tion D."  in  accord  with  the  plans  and  specl- 
flcatldns  Uierefor,  in  and  by  which  the  con- 
tractor agreed  "to  famish  all  materials, 
tools  and  equipment  and  all  labor  necessary 
to  complete  the  work." 

The  complaint  alleges  Qiat  pursuant  to 
aald  contract,  "and  In  accordance  with  the 
laws  of  the  state  of  Oregon,"  the  defend- 
ant Pacific  Bridge  Company,  as  principal, 
and  United  States  Fidelity  &  Guaranty  Com- 
pany, as  surety,  executed  to  Multnomah  coun- 
ty lti|  certain  pen&l  bond,  conditioned  "that 
E^dflc  Bridge  Company  should  promptly 
pay  all  laborers,  mechanics,  subcontractors 
and  materialmen,  and  all  persons  who  should 
supply  .such  laborers,  mechanics,  subcon- 
tractors or  materialmen  with  supplies  or 
provtalons  tor  cnrryiiig  on  sncai  woiV*;  that 
the  Pacific  Bridge  Company  *^tered  upon 
file  wOTk  at  earrybig  out  said  oontiaet  and 
making  said  Intnrovemient  In  attdordance 
Uierewtth**;  that  It  sublet  a  portion  of  said 
work  to  Thomas  A.  Sweeney  or  contracted 
•wifb  him  to  furnish  teams  and  equipment  to 
haul  materials  to  be  used  and  which  were 
used  In  die  weak  of  carrying  oat  said  con- 
tract; and  Oiat  during  the  months  of  Angnst, 
September,  October,  and  November  of  1816, 
B.  J.  CNell.  for  whose  use  and  benefit  this 
actioa  was  brought,  furnished  and  supplied 
Sweeney  wlQi  certain  borsei^  pursnant  to 
an  i^reemait  with  him  tlkat  he  should  keep 
the  horses  "in  a  camp  established  by  him 
on  said  improvemeat  work,  assume  the  cost 
of  feed  and  hlte  drivers  tor  the  same,  and 
pay  in  addiUon  to  the  said  B,  J.  O'NeU  the 
reasonable  value  of  the  labor  performed  by 
said  horses  in  the  wwk  of  teaming  or  haul- 
ing said  materials  fbr  use  in  said  Improve- 
ment" It  Is  further  alleged  that  "the  rea- 
sonable value  of  the  labor  so  fumldied  and 
supplied  said  B.  J.  CNell  by  said  horses 
was  the  sum  of  f316.00,"  no  part  of  whldi 
has  been  paid;  that  the  full  amount  thereof 
Is  due  and  owing  to  the  nld  O'NdJ;  and  that 


prior  to  the  commencement  of  the  action  he 
made  the  necessary  proofs  and  furnished  the 
required  affidavits  which  gave  him  the  right 
of  action.  A  copy  of  the  bond  and  a  copy  of 
the  contract  between  the  bndge  company  and 
Multnomah  county  are  attached  to  the  com- 
plaint as  exhibits  and  made  a  part  thereof. 

The  defendant  filed  a  demurrer  ui>on  the 
ground: 

"That  said  complaint  does  not  state  facts 
Buffidoit  to  constitute  a  cause  of  suit  or  action 
against  the  defendants  berdn  or  either  thereof.** 

On  February  21,  1910,  the  trial  conrt  sos- 
tained  the  demurrer  and  dlnnlssed  the  action 

and  rendered  .Judgment  against  the  plain- 
Uff  for  costs,  from  which  ruling  the  plalntlfl 
appealed,  claiming  that  the  court  erred  In 
sustaining  the  demurrer  to  the  complaint, 
and  that  Is  the  (mly  qnestlMi  pnaeateA  on 
the  appeal. 

R.  J.  O'NeU,  of  Portland  (W.  B.  Gleason, 
of  Portland,  on  the  briefs),  for  appelant 

David  H  Johnston  Wilson,  of  Portland 
(Clark,  Skulason  St  Clark,  of  Portland,  on 
the  briefe),  for  respondents. 

JOHNS,  J.  (after  stating  the  Acts  as 
above),  ^e  actimi  is  founded  upon  section 
6266.  Lord's' Or^on  Laws,  which  provides  as 
follows: 

"Hereafter  any  person  or  persons,  firm  w  oor- 
poratkm,  entering  into  a  fwmal  ooutract  with 
the  state  oS  Oregon,  or  any  munidpali^,  coun- 
ty, or  school  district  within  said  state,  for  the 
construction  of  any  bnildings,  or  the  ^roseca- 
tion  and  completion  of  any  work,  or  for  repairs 
upon  any  building  or  work,  shall  be  required  be- 
fore commen<Hng  such  work,  to  execnte  the  usu- 
al penal  bond  with  good  and  sufficient  sureties, 
witib  the  additional  obligations  that  such  con- 
tractor or  cratraetors  shall  ivompOy  make  pay- 
ments to  all  persons  supplying  him  or  them  la- 
bor or  materials  for  any  proaecntion  of  Uie  woA 
provided  for  in  sodi  oontractB,"  etc. 

The  statute  was  enacted  In  190B,  and  is 

entitled: 

"An  act  to  protect  subcontractors,  material- 
men, and  laborers  furnishing  material  for  doing 
work  upon  public  bnllding^  stmcturea,  super- 
atmctorea,  or  other  paUie  works."  Laws  1908. 
p.  260. 

[1]  Under  the  rule  of  constmctttm,  this 
statute  should  be  read  In  and  become  a  part 
of  the  bond. 

In  the  case  at  Multnomah  Ooonty  t.  United 
States  Bldelity  ft  Quaranty  Co.,  87  Or.  US, 
170  Paa  620^  Lu  R.  A.  1918C.  685,  an  action 
was  brou^t  by  tbe  county  against  Ihe  de- 
fendant, for  and  on  behalf  of  L.  H.  MeHa- 
han,  agahist  the  same  defendants  hwe  f<w. 
the  use  of  a  caterpillar  oiglne  which  It  is 
alleged  that  McMahan  hired  to  Sweoi^  and 
for  the  use  of  which  he  agreed  to  pay  910 
per  day.  There,  as  here,  a  general  demurrw 
was  filed  to  the  complaint  and  sustained  by 


Digitized  by  Google 


166 


180  PACIFIC  BEPOBTEB 


(Or. 


the  trial  court  npon  the  theory  that  the  use 
of  the  caterpillar  engloe  did  not  come  within 
the  temu  of  the  bond.  That  ruling  was 
reversed  by  a  decision  of  this  coart.  written 
on  January  22,  1918,  by  Mr.  Jastice  Bean. 

[1]  The  law  of  that  case  is  vigorously  at- 
tacked by  respondent;  but  It  has  been  in 
force  and  effect  for  more  than  one  year,  and 
It  Is  a  matter  of  common  knowledge  that  In 
the  ordinary  course  of  business  many  such 
bonds  have  been  written  In  that  time,  and 
the  decision  must  have  been  known  and 
acted  npw  at  the  time  of  their  execution,  and 
that  case  should  now  be  stare  decisis. 

The  purpose  of  the  act  was  to  protect  all 
perscms  sapidylng  "labor  or  materials 
for  any  prosecution  of  the  work  provided 
for  In  such  contract,"  and  there  is  much 
stronger  reason  for  holding  that  the  use  of 
horses  comes  within  the  meaning  of  the 
word  "labor"  as  used  In  the  act,  than  the 
rental  of  a  caterpillar  engine  employed  on 
the  work.  A  "caterpillar  engine"  is  a 
machine;  a  "horse"  Is  a  domestic  animal 
with  some  degree  of  Int&UIgence. 

The  respondents  ha^e  dted  d^nltlons 
from  Words  and  Phrases  and  the  New  Stand- 
ard Dictionary  as  to  the  meaning  of  the 
words  "labor  and  material"  and  of  the  word 
"labor,"  but  Oentory  Dictionary  defines  the 
word  'Oabor"  as  "work  done  by  a  human 
being  or  an  animal"  and  Words  and  Phrases, 
vol.  6,  p.  8951,  says: 

"Within  the  meaning  of  a  statute  giving  a  lien 
to  ^aboms  and  for  persons  tarnishing  materi- 
als to  contractors  (ir  sabcontractors,'  labor  done 
by  a  man's  team  may  be  fairly  regarded  as 
labor  done  by  htm,  no  right  arising  to  any  one 
out  of  its  eerviccH  except  to  him"— citing  Chica- 
go N.  E.  R,  Co.  V.  Staigis,  44  ICidi.  {KI8»  641, 
7  N.  W.  213,  214. 

The  opinion  In  that  case  says: 

"But  the  labor  done  by  a  man's  team  may  be 
fairly  regarded  as  labor  done  by  him  within 
die  meaning  of  this  statute." 

The  same  authority  also  dtes  the  case 
of  Hogan  T.  Gushing,  4»  Wis.  169,  5  N.  W. 
490,  491,  In  which  the  syllabus  says: 

"The  'labor  and  serviatf  for  which  chapter 
OS  of  1877  gives  a  lien  upon  logs  are  not  mere- 
ly the  personal  or  manual  labor  and  services  of 
the  daimant,  but  include  those  performed  by 
his  teams  and  servants." 

CS]  If  O'Neil  in  person  or  through  his 
own  employes  had  used  Ida  horses  In  the 
"prosecution  of  flie  work,"  there  would  be 


no  Question  about  his  right  to  recover  for  the 
joint  services  of  both  horses  and  men.  On 
1^1  principle,  the  same  rule  ^ould  apply 
where  be  hired  out  bis  horses  to  another  to 
be  used  and  they  were  so  used.  We  hold  that 
the  word  "lalmr,"  within  the  meaning  of  the 
act,  should  be  construed  to  tndade  the  smt- 
Ices  which  the  horses  performed  In  tb»  "pTO»- 
ecution  of  the  work." 
Jndsment  la  reversed. 

McBRIDE,  C.  3^  and  BEAN  and  BBN- 
NBTT,  JJ..  concur. 


(ts  Or.  isi) 

OUBBIN  T.  CROWN-WILIfAMETTB  PA- 
PER CO. 

(Supreme  Court  of  Oregon.    April  22,  1919.) 

Appeai,  Ann  Ebbok  ^=»773(2)— FAn.nits-  to 
F11.E  Bbibf  WrtHiif  This— DisHisau.  or 
Appeal. 

Where  no  brief  was  filed  by  appellant  within 
20  days  after  service  of  copy  of  abstract,  as  re- 
quired by  rule  8  (173  Pac  viii),  and  no  reason 
is  advanced  for  the  delay,  appeal  will  be  dismiss- 
ed on  motion  of  appellee. 

In  Banc. 

Appeal  from  Circuit  Court,  'Ti^ti'ffimie 
County;  J.  U.  Campbell,  Judge. 

Action  by  J.  W.  Oorrin  against  Uie  Crown- 
Willamette  Pap^  Company.  Fran  ttie  Jnd^ 
ment  rsidered,  defoidant  appeals.  On  mo- 
tion to  dismiss  appeal.  Motion  granted. 

George  C.  Brownell  and  Joseph  E.  Hedges, 
both  of  Oregon  City,  for  the  motion. 

Griffith.  L^ter  &  Allen,  F.  J.  Looeican,  and 
Obesta  Sheppard,  all  ct  Portland,  opposed. 

PER  CURIAM.  This  Is  a  motion  to  dis- 
miss the  appeal.  Defendant  gave  notice  of 
Its  appeal  and  filed  Its  transcript  here  on 
March  7.  1018,  and  filed  its  abstract  AprU  ^ 
lOia  No  brief  having  been  filed.  plaintUC,  on 
November  20,  1918,  served  and  filed  this  mo- 
tion to  dtrailsB  the  appeal,  for  failure  on  the 
part  of  the  defoidant  to  comply  with  rule  8 
of  this  court  (178  Pac;  viil),  which  requires 
the  appellant  to  file  a  brief  within  20  days 
after  service  of  a  copy  of  the  abstract  No 
brief  was  filed  by  appellant  until  Febntazr 
12,  1919,  and  no  reason  la  advanced  Itor  Om 
detoy. 

Th9  appeal  is  dismissed. 
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SOHNBIDBE  T.  TAPPKIL* 

(Sapreme  Court  of  Oregon.  April  22, 1919.) 

1.  EVIDKITCS  «=»317<17)  —  HKASaAT— Stati- 
HKNT  Ilf  DeFBNDANT'B  ABSENOE. 

In  action  tor  alienation  of  affertions  of 
plaiotiirB  wife  by  defendant,  ber  Cather.  testi- 
mony of  a  witnen  ngardlng  wite't  ttataitent. 
■ada  in  defendant'a  abaence  that  defandant  had 
gtran  her  money  with  which  to  procure  an  abor- 
tion, wu  hearaay  and  inadmiuible. 

2.  Husband  akd  Win  ^>333<2)  —  Acnon 

FOB  AUBNATIOir  AmOTIOHB— filVIDKNOB 
ADiaSBIBU. 

In  action  for  alienation  of  affections  of 
plaintifra  wife  bj  defendant,  her  father,  tee- 
timtmy  to  the  effect  tliat  defendant  had  ap- 
proved of  abortimi  by  wife  Md  irrdevant  to 
issues  invcdved  In  the  case. 

8.  Btidxitck  ^a317(17>— Action  pob  AlibnA' 
noR  OP  AmcnoNS  —  Adhibsibiutt  of 
Hbabbat. 

In  action  for  alienation  of  affections  of 
plaintiff's  wife  by  defendant,  ber  father,  testi- 
mniy  of  plaintiff  that  his  wife  had  told  him 
liefore  the  marriage  that  her  fatiier  and  mother 
wanted  her  to  quit  plaintiff  altogether  was  hear- 
say and  incompetent,  being  made  four  yean  be- 
fore wife  finally  left  plaintiff. 

4.  Husband  and  Wifb  ^=>333(S)— Aubna- 

TIOH— DECLABATIONS  OF  AUEHATID  SPOUSE 
— ApmSSIBIUTY. 

Declarations  of  alienated  aponse,  made  pri- 
or to  alienation  in  the  absence  of  defendant, 
are  admissible  when  they'  tend  to  disclose  af- 
fection and  the  relationa  between  the  spouses. 

R  Husband  and  Wife  «=>333<3>— Aliena- 
tion— DEOX.ABATION8  OF  ALIENATED  SPOUSE 

— Aduibsibilitt. 
Declarations  of  alienated  spoose,  made  In 
defendant's  absence,  are  admissible  when  made 
at  or  approximat;eiy  before  alienation,  where 
they  are  of  a  character  likely  to  disclose  the 
mind  and  motive  of  tlie  alienated  one  and  the  ef- 
fect on  Ills  or  her  mind  or  motive  which  the  sup- 
posed woi^  or  conduct  ot  defendant  has  had. 

6.  Husband  and  Wife  «=>333(3)  —  Aliena- 
tion— Declarations  of  Alienated  Spouse 

— ADKXSSIBILnr. 

Where  declarations  of  alienated  spouse, 
made  in  defendant's  absence,  are  not  of  a  clur- 
acter  which  bear  upon  the  mental  state  or  mo- 
tives- of  the  alienated  spouse,  and  where  the; 
are  nnacoompanied  by  any  declarations  upon 
her  part  which,  bear  upon  her  mind  or  motive, 
tiiey  are  wholly  inadmissible. 

7.  HUBBAITb  Alto  WiR  ^=>833 (6)  —  ACTION 
FOB  AUENATIOir  OF  AFFBCTIONB— EVIDENCE 

Admissible. 
l%e  judgment  rolls  in  actions  brou^t  by 
defendant,  father  of  plaintiff's  wife,  against 
plaintiff  and  wife  after  the  culmEaatlon  of  the 
acta  of  alienation  complained  of,  were  inad- 
missible, being  offered  for  the  apparent  purpose 
of  showing  malice  on  the  part  of  defendant  and 


Chat  h«  was  engaged  In  a  genentl  selMnis  to 

bring  about  plaintiff's  ruin. 

8.  Husband  and  Wm  ^>8SS(1)— Aubha- 
TioN  or  Affkotiors— Elements  of  Weovq. 
In  action  for  alienation  of  affections  of 
plaintiff's  wife  by  defendant,  her  father,  fdaintiC 
must  prove:  First,  that  defendant  did  actually 
alienate ;  and,  second,  that  his  action  was  ma- 
licious. 

a  Appeal  ard  Ebbob  «a»100B— Just  Fthd- 
iNos— Betibw. 
The  court  on  appeal  has  no  lisAt  to  review 
the  jury's  findings  upon  the  weight  of  the  «vi- 
denoe. 

10.  Appeal  ahd  Erbob  «=398709  —  Vudict 
Based  on  Possibilitt— Kevebsal. 
Evidence  which  merely  suneats  a  8nq>icioii 
or  possibility  does  not  bring  the  case  within 
section  3  of  the  amendment  to  Const.  1910,  art 
7,  providing  that  no  fact  tried  by  a  Jury  shall 
be  re-examined  unless  there  is  no  evidence  to 
support  the  verdict,  and  a  verdict  baaed  on 
such  evidence  cannot  be  permitted  to  stand. 
Bean,  J.,  dissenting. 

In  Banc. 

Appeal  from  carcnit  Court,  Multnomali 
County ;  T.  E.  J.  Duffy,  Judge.  - 

Action  by  Jacob  Schn^der  asaliut  George 
Tapfer.  Judgmmt  for  plalntt0%  and  defend- 
ant appeals.'  Reversed  and  remanded. 

Plaintiff  was  the  son-in-law  of  the  de- 
fendant In  September,  1916,  plaintiff's  wife 
left  him  and  went  back  home  to  her  father. 
Plaintiff  brings  this  action  against  the  father 
to  recover  damages  for  the  alleged  alienation 
of  his  wife's  affections.  He  obtained  a  ver- 
dict and  judgment  against  the  defendant  for 
the  sura  of  $14,000,  ttom  which  the  defend- 
ant appeals,  alleging  error  in  certain  rulings 
of  the  court  below  upon  the  admission  of 
testimony,  and  also  In  refusing  to  grant  de- 
fendant's motion  f6r  a  Jui^imffiit  of  nonsuit 

Joseph  Tan  Hoomlssen  and  Arthur  I. 
Moulton,  both  of  Portland  (J.  W.  Oberender, 
of  Portland,  on  the  brief),  for  appellant. 

Wallace  McCamont,  Ghas.  J.  Schnabei,  and 
J.  B.  Ofiier,  all  of  Portlwd,  for  respondent 

BENNETT,  J.  Appellant's  first  assign- 
ment of  error  has  reference  to  the  mlbig  of 
the  court,  permitting  a  witness  to  testify  to 
a  talk  she  had  with  plaintiff's  wife,  concern- 
ing which  the  witness  stated: 

Well,  in  several  ways  she  generally  used  to 
speak  in  regard  to  her  husband,  and  she  always 
spoke  very  well  of  Mr.  Sdmeider,  and  that  th^ 
got  along  very  happily  together." 

We  do  not  think  there  was  any  error  In  the 
ruling  of  the  court  upon  this  question.  It 
la  well  settled  that.  In  a  case  of  Uila  hind, 
the  plaintiff  Is  permitted  to  show  the  dec- 
larations of  his  or  her  spouse,  while  tb^ 


^sFor  otbsr  CSMS  see  same  teplo  and  KBT-NUUBBR  ta  aU  Ker-Mumb«r*d  DlsaaU  and  Index* 
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.  wore  llTlnc  togettm,  m  abont  ttie  time  of 
th^  Mimratloii,  wbere  sucli  dedaratlona 
tnd  to  dlsdom  tbe  r^tloiis  of  the  husband 
and  wife,  and  the  fedtngs  and  motives  of  the 
bosband  or  wife,  whose  affections  are  alleged 
to  haTO  been  alioiated.  Hillers  t.  Taylor, 
116  Hd.  160,  81  AtU  286;  Merlna  Nevlna, 
68  Kan.  413,  73  Pac  492 ;  Tucker  t.  Tucker, 
74  Hiss.  98.  19  South.  95S.  82  L.  B.  A.  623; 
Bailey  t.  Bailey,  94  Iowa,  fiOS.  63  N.  W.  341 ; 
Knapp  r.  Wins.  72  Vt  834.  47  AtL  1075. 

{1,  I]  The  seccmd  aaslgiunent  of  error  re* 
fm  to  the  ruling  of  the  court  r^cardlng  tbe 
wife's  statement.  In  tbe  absence  of  tbe  de- 
fwdant,  as  to  the  matter  of  an  abortion, 
just  previous  to  her  leaving  tatme,  to  which 
the  witness  had  totlfied  as  followi: 

"Tea,  when  I  went  to  work  for  Mrs.  Mary 
Schneider,  sbe  was  ilck,  and  I  asked  her  what 
was  the  matter.  She  tx^  ma  the  had  went  and 
had  an  abortion  performed.  I  said  she  shoold 
not  do  It,  and  sbe  said:  'Well  I  ion't  want  any 
more  children.  My  hnsband,  Jake  Scbndder,  I 
told  him  8o,  and  I  asked  for  money  to  go  to  the 
doctors,  and  he  refused  to  give  me  any  at  alL' 
Sbe  said,  'I  went  to  papa  and  told  bim,  and  he 
jiave  me  tbe  mon^  and  told  me  to  go.'** 

To  this  the  counsel  for  defendant  objected, 
as  follows: 

"I  object  to  what  Mrs.  Schneider  told  this 
woman  Tapfer  told  ber.  That  is  clearly  hearsay 
evidence. 

'The  Court :  I  am  inclined  to  think  so. 

"Coansel  for  Defendant:  The  objection  Is 
that  this  witness  is  endeavoring  to  testify  to  dec- 
larations made  by  Mary  Schadder  to  her,  re- 
Rarding  conversatimiB  which  sbe  claims  Mr. 
Tapfer  had  with  lis  daughter  upon  matters 
which  do  not  touc>.  upon  motives  in  this  suit  at 
all.  It  does  not  tjudi  npon  tbe  marital  happi- 
ness of  these  parcies. 

"The  Court:  7  ke  objection  is  well  taken. 

"Attorney  for  Defendant:  I  would  like  to 
ask  that  the  jury  be  Instructed  to  disregard 
that. 

"Tbe  Court:  I  wiU  take  that  up  later.  It 
may  be  this  testimiHiy  wlU  be  admissible." 

However,  the  court  did  not  take  this  up 
again,  and  tbe  testimony  was  permitted  to 
stand. 

In  tbe  .refasal  or  neglect  of  the  court  to 
Instruct  tbe  Jury  to  disregard  this  evidence 
tbere  was  clearly  error,  If  tbe  appellant  is 
in  position  to  take  advantage  of  the  same. 
Tbe  testimony  did  not  In  any  way  tend  to 
ahow  a  happy  married  relaUonshlp  between 
plaintiff  and  bis  wife,  or  to  show  her  state 
of  mind  In  regard  to  leaving  tbe  plaintiff,  or 
that  her  father  bad  anything  to  do  with  that 
state  of  mind.  It  was  simply  evidence  which 
tended  to  debase  and  degrade  the  defend- 
ant, by  causing  tbe  jury  to  believe  be  had 
approved  of  his  daufl^ter's  criminal  abortion. 
EMdence  could  hardly  have  he&i  offered 
which  was  more  Irrelevant  to  the  Issues  in- 
volved in  this  case,  and  certainly  none  could 
have  been  offered  whldi  was  more  likely  to 


Inflam*  and  prejudice  flw  mlnda  of  the  Jury 
against  the  defendant  It  was  utterly  in- 
competrat  to  prove  that  the  deftaidant  had 
approved  the  abortion  by  such  taearray  testi- 
mony; and,  even  if  he  did  ai^rove  it.  It  waa 
not  such  an  action  as  had  any  natural  ten- 
dency to  allraiate  the  wife's  affections.  Tbe 
court  should,  very  promptly  and  la  dear  and 
explicit  words,  have  Instructed  tbe  Jury  to 
disregard  the  same.  We  say  this.  In  view  at 
the  new  trial  of  the  cause,  although  It  is 
doubtful  It  the  arodlant  made  such  ezc^ 
tlon  to  the  action  of  the  court  aa  to  be  in  a 
position  to  take  advantage  of  the  error  here 
[I]  ^e  third  assignmeut  of  error  pertains 
to  a  conversation  about  which  plaintiff  him- 
self was  testifying,  whldb  was  supposed  to 
havo  tak^  plaee  before  the.  murlage  at 
plaintiff  and  bis  wife.  Plaintiff,  having  tea* 
tided  that  he  had  a  conversation  with  his 
wif^  was  asked: 

"Q.  What  was  said  thereT  A.  WeD,  told 
me  all  about  it." 

Here  counsel  objected: 

*1  object  to  that,  what  was  said.  Mr.  Tapfn 
was  not  there,  and  I  object  to  that  as  incma- 
petent  testimony  and  hearsay  evldenoa  He  wss 
not  present  and  what  sbe  told  him  is  not  ad* 

missible. 

"Tbe  Court:  I  think  it  is  admissible  under  the 
first  former  mling  that  the  court  made.** 

To  this  mling  tbere  was  an  exception — 

"and  she  answered,  'She  told  me  her  father  and 
mother  wanted  her  to  quit  altogether^  She  said 
sbe  wouldn't  do  it.'  We  were  talking  around 
there  for  quite  awhile,  and  I  left  again.*' 

We  think  the  court  erred  in  admitting  this 
testimony.  It  was  hearsay  testimony,  the 
declarations  of  plaintiff's  wife,  in  regard  to 
ber  father's  supposed  feelings,  before  they 
were  married.  It  certainly  did  not  tend  to 
show  happy  married  relations  between  plain- 
tiff and  his  wife,  or  to  throw  light  upon  her 
motive  In  leaving  him  four  or  five  years 
afterward.  It  was  a  mere  narrative  of  ber 
father's  feelings  toward  plaintiff  before  th^ 
were  married,  evidently  offered  for  the  pur- 
pose of  showing,  that  he  might  be  likely  to 
interfere  with  the  relations  of  plaintiff  with 
his  wife  after  they  were  married,  and  there- 
by to  strengthen  the  Inference  that  be  had 
interfered  n-ith  her  relations  and  affections 
when  she  flnalty  did  leave  her  hnsbaod,  four 
years  afterwards.  The  testimony  was  hear^ 
say  and  incompetent. 

[4,  11  In  this  connection,  as  tbe  case  wUI 
go  back  for  another  trial  and  these  ques- 
tions will  all  arise  again,  it  may  be  proper 
to  define  what  the  rule  Is  In  a  case  of  this 
kind  as  to  the  declarations  of  the  alienated 
spouse  In  the  absence  of  the  defendant. 

Such  declarations,  when  made  prior  to  tbe 
alienation,  are  always  adndsslble,  when  they 
tend  to  disclose  affection  and  the  relatlona 
between  the  spouses.  As,  for  instance.  If  he 
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or  she  sboald  say  to  tbe  other,  *^  love  you 
derotedly,"  or.  "We  are  very  hBjfps  togetli- 
ve."  Sodi  dedarattons  are  also  admissible 
whai  fhey  are  made  at,  or  appioxinut^  be- 
fore, the  alienatioD,  where  they  are  of  a 
<diaracter  Ukely  to  disdose  the  mind  and 
motive  of  the  alienated  me,  and  the  effect 
upon  bla  or  her  mind  or  motive  which  tiie 
supposed  words  or  omdnct  of  the  defoidant 
lias  had.  To  Ulnstrate^  If  a  wife  flOionld  say 
to  her  basdband,  being  about  to  leave  him: 

"I  can't  live  with  you  any  longer.  My  father 
does  not  want  me  to,  and  be  has  said  so  mnch 
It  has  caosed  me  to  dislike  yon.  He  says  if  I 
conttame  to  live  with  yoa  be  will  distoherU  me, 
and  I  can't  give  up  my  herkase  In  that  way." 

Such  a  declaration  woald  be  admlsrtble; 
■not,  ctt  course,  for  the  purpose  of  showlD; 
ttiat  her  father  really  had  said  those  things, 
hot  for  the  purpose  of  lOiowlng  that  the 
acts  of  her  father  (which  must  be  proven  by 
other  evidence)*  had  affected  her  mind,  alien- 
ated her  affections,  and  caused  her  to  leave 
her  husband.  Sometimes  such  declarations 
may  be  admissible,  when  accompanying  the 
act  of  leaving,  as  a  part  of  the  res  gestie  of 
the  act  This  Is  the  g^eral  effect  of -the 
anthorltles  cited  in  respcmdCTfs  brief  upon 
thia  branch  of  the  case. 

W  Btit  where  the  declarations  are  not  of 
a  diaracter  whl<^  bear  upon  the  mental  state 
or  motives  of  the  alienated  spouse,  and  where 
they  are  unaccompanied  by  any  declarations 
upon  her  part  which  do  bear  upon  her  mind 
or  motive,  they  are  wholly  Inadmissible. 
Westlake  v.  WMake,  S4  Ohio  St  684,  82 
Am.  Rep.  807;  Brlson  v.  McKellop,  41  Okl. 
370,  138  Pac.  154;  Cochran  v.  Cochran,  19« 
N.  T.  91,  89  N.  B.  470,  24  L.  R.  A.  (N.  S.)  160, 
.17  Ann.  Cas.  782;  Magers  v.  Magers,  143 
Iowa.  750,  123  N.  W.  330;  Miller  v.  Miller, 
154  Iowa,  344,  134  N.  W.  1068;  Phelps  v. 
Bergers,  92  Neb.  865,  139  N.  W:  632. 

In  Weetlake  v.  Westlake,  84  Ohio  Bt  634, 
Am.         897,  the  court  said: 

"Did  the  oonrt  err  in  permitting  the  declara- 
tion of  the  hosband,  made  In  the  absence  of  the 
defendant  to  the  effect  that  the  defendant  was 
doing  all  be  conld  to  bring  about  a  separation 
between  tbe  plaintiff  and  her  husband?  We 
think  it  did.  This  was  cleariy  heanay  testi- 
mony, and  nothing  else.  In  an  action  for  en- 
ticing away  the  plaintiff's  wife,  tbe  declarations 
of  tbe  wife  are  not  admissible  In  evidence." 

In  Brlson  v.  McKellop,  supra,  tbe  actl<m 
was  brought  by  the  wife  against  bet  hna* 
band's  mother,  and  the  court  said: 

"The  plaintiff  was  permitted,  over  the  objec- 
tion of  defendants,  to  state  what  her  husband 
had  told  her  that  his  mother  had  said  to  him; 
such  statements  baring  been  made  some  three 
months  after  tbe  separatiou  between  plaintiff 
and  her  husband,  and  in  the  absence  of  either  of 
defendants.  •  *  *  The  testimcmy  of  plain- 
tiff herself,  which  was  doly  ercepted  to,  was 


clearly  Incompetoit  and  deddedly  prejndtdal  to 

tbe  rights  of  defendants." 

In  Magers  t.  Magers,  supra,  it  la  said: 

"The  plaintiff  was  permitted  to  testify  that 
her  husband  told  her  the  defendant  had  asked 
hhn  to  put  plaintiff  in  a  sanitarium,  and  had 
employed  Dr.  Taft  to  take  her  there,  ^e  tes- 
timony was  deariy  hearsay,  and  not  admissible 
under  any  authority.  It  was  no  part  of  the  res 
gesttt,  nor  did  it  in  any  way  indicate  the  men- 
tal attitude  of  T.  F.  Magers  towards  the  jdain- 
tiS.  That  all  of  the  testimony  whldi  we  have 
quoted  was  extremely  prejudidal  to  the  defend- 
ant is  at  once  apparent" 

In  Codiran  v.  Codiran,  196  N.  T.  8^  81, 
89  N.  B.  470,  472  (24  L.  R.  A.  [N.  Sj  160^ 
17  Ann.  Cas.  782),  It  Is  said: 

"On  the  strength  of  these  rulings,  and  with- 
out unnecessary  repetition  of  similar  objections 
which  defendants'  counsd  had  the  right  to  as- 
sume would  be  overruled,  the  plaintiff  was  al- 
lowed to  give  other  testimony  of  statements 
made  by  her  husband,  with  reference  to  the  hos- 
tile attitude  and  disposition  of  bis  parents.  We 
think  it  la  unnecessary  to  take  time  for  tbe  pur- 
pose of  arguiiv  that  this  evidence  was  very  prej- 
udicial to  the  defraidants,  and  we  know  of  no 
authority  which  justified  Its  Introdnctlon. 
While  of  Course  plaintiff  was  required  to  proVe 
the  unlawful  conduct  of  defendants,  and  while 
such  unlawful  conduct  might  be  evidenced  by 
such  acts  as  were  outlined  in  the  evidence  re- 
ferred to,  it  was  incumbent  npoD  her  to  prove 
the  same  by  competent  testimony,  and  it  was 
not  proper  to  give  evidence  of  her  husband's 
dedaxationa  on  the  subject  Snch  evidence  of- 
fended against  tbe  general  rules  of  evidence  and 
has  been  qwdfically  condemned  In  actions  simi- 
lar to  this  one.  Hullng  v.  Huling,  32  HI.  App. 
519;  White  v.  Rosa,  47  Mich.  172  [10  N.  W. 
188];  Preston  v.  Bowers,  13  Ohio  St  1  [82 
Am.  Dec.  430];  Manwarren  v.  Mason,  79  Hun, 
592  [29  N.  y.  Supp.  916]." 

The  cases  cited  In  the  brief  of  the  learned 
attorneys  for  respondoit,  except  the  case  of 
White  V.  vmte,  140  Wis.  638. 122  N.  W.  1051, 
138  Am.  St  Rep.  1100,  appear  to  be  cases 
where  tbe'particnlar  declaration  of  the  alien- 
ated QKnise  was  of  sndi  a  character  as  to 
throw  light  upon  her  own  conduct  and  feel- 
ings. The  case  of  White  v.  White  seems  to 
disregard  this  distlnctl<m,  and  to  sustain  the 
admissibility  of  sndi  declarations  evsi  where 
they  have  no  rOCorence  whatever  to  the  at&te 
of  mind  of  the  husband  or  wife  making  the 
same.  We  cannot  follow  the  doctrine  of  that 
case.  It  is  In  direct  conflict  with  the  deci- 
sions we  have  already  quoted,  from  Ohio, 
Oklahoma,  Iowa,  Nebraska,  and  New  Tork, 
and,  as  we  view  It,  Is  contrary  to  the  general 
and  well-established  prlndples  of  evidence. 

Snch  dedarationa  of  the  alienated  spouse 
are  hearsay  in  thdr  nature,  and  are  a  very 
dangerous  character  of  evidence,  and  should 
only  be  admitted  when  they  dearly  bear 
upon  the  relations  of  husband  and  wife,  or 
on  the  motives  and  mental  condition  of  the 
alienated  spouse^  and  then  the  court  should 
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dearly  inform  the  jury  fbat  they  were  ad- 
mitted for  that  purpose  only. 

[7]  The  fourth  and  fifth  spedflcatlons  of 
error  refer  to  the  IntroductloD  of  the  Jodg- 
toient  roll  of  the  action,  bronght  by  the  de- 
fendant against  the  plaintiff  and  bis  wife, 
to  recover  the  sum  of  $846  upon  a  promissory 
note,  and  the  judgment  roll  In  the  action  of 
replevin  brought  by  defendant  against  plain- 
tiff to  recover  the  possession  of  certain  pn^ 
erty  under  the  mortgage.  Each  of  these  were 
introduced  over  the  objection  of  the  defend- 
ant that  they  were  incompetent,  irrelevant, 
and  ImroaterlaL  In  this  we  think  there  was 
error.  They  were  offered  apparently  for  the 
purpose  of  showing  malice  upon  the  part  of 
the  defendant,  and  that  he  was  engaged  In  a 
general  scheme  to  bring  ahout  plaintiff's 
mln. 

At  the  time  of  the  objection  the  purpose 
was  stated  by  one  of  the  sttom«vs  for  plain- 
tiff, as  follows: 

"We  have  made  an  allegation  that  be  was 
trying  to  prejudice  this  boy  Id  the  eyes  of  his 
wife  by  bringing  abont  bis  financial  rain,  and 
the  ilefendant  has  alleged  that  he  had  a  very 
fatherly  interest  in  this  young  man  and  bis  wel- 
fare, and  we  wish  to  introduce  these  records 
for  the  purpose  of  enabling  the  the  jury  to  de- 
termine just  what  that  fatherly  interest  con- 
sisted hi." 

The  court  seems  at  first  to  have  thought 
these  records  not  admissible,  but  finally  ad- 
mitted them,  and  exceptions  were  taken. 

Both  of  these  actions  were  brought  after 
plaintiff's  wife  had  refused  to  live  with  him, 
and  hud  gone  to  live  with  her  father,  and 
aftpr  she  had  brought  her  action  for  divorce 
against  the  plaintiff.  Both  of  them  were 
apinirently  properly  brought,  for  it  la  ad- 
mitted and  the  record  shows  that  in  eacii 
the  (ipfrndant  herein  prevailed  and  obtained 
judgmeQt. 

It  in  questionable  If  the  prosecution  of  an 
admittedly  just  claim  can  ever  be  made  evi- 
den<-e;  of  malice,  but  at  all  even^  In  this 
case  these  proceedings  were  too  remote. 
They  liave  no  reference  or  direct  connection 
with  tbis  proceeding,  and  were  brought  after 
the  culmination  of  the  acts  complained  of  in 
pininilff's  complaint. 

In  Stninper  v.  Raymond,  38  Or.  16,  30, 
02  Pac.  20,  24,  the  action  was  for  malicious 
pnisccotlon.  The  court  had  permitted  the 
Introduction  of  evidence  as  to  a  previous  con- 
trovprsy  aild  trouble  a  year  or  more  previous 
to  the  transaction  in  question,  and  the  court 
held  this  was  error.  Judge  Wotverton,  de- 
livering the  opinion  of  the  court,  said: 

**Tbe8e  negotlatfons  and  transactions  may 
have  bad  some  tendency  to  show  malitt  on  the 
part  of  Itaymond  against  Stamps,  but  they  in- 
volved a  further  inquiry  as  to  who  wag  in  the 
right  during  their  pendency,  as,  if  Raymond 
was  in  the  right,  malice  could  not  be  imputed  to 
him  from  the  mere  instltatlng  of  the  civil  pro- 


ceedings alluded  to.  *  *  *  In  the  endeavor 
to  show  malice  In  cases  of  this  natore,  large 
hititade  is  usually  indnlgad ;  but  it  is  necessary 
that  the  Inquiry  should'  hmn  eoofe  pereaptlbls 

rdation  to  the  controversy  wbldi  led  directly 
to  the  allied  malicioas  prosecution— some  con- 
nected bearing— so  th^t  it  can  be  said  that  the 
malice  which  induced  the  one,  or  was  manifest- 
ed thereby,  has  been  harbored  for  a  new  oppor- 
tunity to  arise,  whereby  he  may  again  give  rein 
to  such  impulse,  prompted  by  a  perpetuation  of 
the  Bsme  motive,  and  that  the  present  was  the 
opportunity  for  which  be  had  been  seeking.  It 
does  not  seem  to  na  that  such  an  Inferoice  is 
reasonably  deducible  from  the  premises.  The 
transaction  of  1888  appears  to  have  been  closed 
by  the  discharge  of  the  attachment  and  a  dia- 
missal  of  the  suit  for  a  receivership,  and  bad 
remained  closed,  for  aught  that  appears,  for 
nearly  a  whole  year,  and  until  another  crop  bad 
been  produced,  to  which  the  new  conditions 
wholly  related.  Under  such  circumstances,  we 
■re  <tf  the  opinhm  that  the  transactions  of  1888 
and  prior  thereto  were  too  remote  and  discon- 
nected to  be  relevant  for  tbe  pnrpose  of  show- 
ing malice  in  the  transactions  concerning  the 
crop  of  1899,  and  should  not  have  been  allowed, 
for  that  reason,  to  go  to  the  jury." 

In  Mclaln  t.  Bnrdette,  174  Ky.  682,  686, 
192  S.  W.  648,  648,  there  was  an  attempt  to 
introduce  a  threatening  letter  written  by  the 
defendant  to  the  plaintiff,  and  the  court  said: 

''The  cause  of  action  relied  on  by  plaintiff  was 
the  alienation  by  the  defendants  of  the  affections 
of  his  wife,  and  to  this  cause  of  action  the  evi- 
dence as  well  as  tbe  instructions  should  have 
been  confined.  If  Mrs.  Bordette  wrote  to  Mc- 
Lain  a  threatening  letter,  this  might  famish  the 
basis  of  a  proaecntioo  against  her  or  possibly 
ground  for  a  civil  .action  in  his  bdialf,  but  we 
do  not  understand  how  a  tfareatealof  letter 
written  to  him  could  have  operated  to  alienate 
the  affections  of  bis  wife." 

In  AUcock  T.  Atlcock,  174  Ey.  665.  670,  182 
S.  W.  853,  855,  there  was  an  action  for  alien- 
ation by  the  wife  against  the  husband's  moth- 
er, and  there  was  an  attempt  to  show  tibat 
the  mother-in-law  defendant  had  tried  to 
force  the  plaintiff  and  her  husband  to  give 
her  a  deed  or  mortgage  on  their  residence 
property,  and  that  In  the  conversation,  at 
which  all  three  were  present  the  husband 
had  said  to  the  plaintiff  if  they  did  not  give 
the  mortgage,  bis  mother  would  pat  them  out 
of  the  house.  The  court  said: 

"The  presumption  is  authorized  that  appel- 
lant's husband  was  owing  his  mother,  as  claim- 
ed by  the  latter,  and,  if  so,  her  request  for  the 
mortgagee  as  security  for  tbe  debt  was  what  she, 
as  a  creditor,  had  the  right'to  demand  under  tbe 
circumstances.  In  tbis  view  of  t^  matter,  we 
are  unable  to  perceive  how  the  transaction  dF- 
cumstantially  tends,  even  in  the  remotest  degree, 
to  show,  as  claimed  by  appellant's  counsel,  any 
purpose  on  the  part  of  appellee  to  create  dis- 
sension between  her  sou  and  bis  wife,  or  a  mali- 
cious intent  on  ber  part  to  alienate  bis  affections 
from  the  wife." 
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,  tt  is  true  that  tbe  mere  fact  of  litigation 
between  two  parties,  pending  at  the  time  of 
the  principal  transaction,  or  Immediately  be- 
fore. Is  sometimes  admissible  to  prove  malice 
or  hatred,  wlthont  regard  to  the  Jofitlce  of 
the  claims  on  one  side  or  the  other.  This  Is 
not  because  such  litigation,  where  the  claim ! 
of  the  party  in  question  Is  Just.  Is  proof  of, 
any  previous  malice,  but  because,  accord- 
ing to  the  laws  of  human  nature,  the  fact 
of  such  controversy  in  the  courts  Is,  of  Itself, 
likely  to  produce  more  or  less  dislike,  on 
both  sides,  and  therefore  such  prior  or  Im- 
pending litigation  bears  upon  tbe  probability 
of  present  malice  or  motive. 

In  the  same  way  In  a  case  of  homicide  the 
state  may  generally  show  previous  contro- 
versies and  altercations,  even  though  the 
defendant  may  have  been  entirely  In  the 
right,  and  may  even  have  been  wantonly  as- 
saulted by  tbe  other  party  In  the  previous 
controversy.  Biit  no  one  would  suggest  that 
in  an  assault  and  battery  case  a  subsequent 
craitroversy,  where  the  defendant  had  been 
assaulted  and  was  entirely  In  the  right,  could 
be  introduced.  It  would  not  then  tend  to 
show  motive  on  the  part  of  defendant  for 
the  previous  assault 

The  cases,  dted  by  appellant  are  all  oases 
where  the  UtlgaUcm  was  pending,  at  the  time 
of  the  principal  event,  or  was  prior  thereto, 
and  generally  they  are  cases  where  the  pre- 
vious litigation  had  some  direct  connection 
with  the  controversy  Involved. 

Morphy  v.  People,  63  N.  Y.  591,  Involved 
a  charge  of  murder — the  witness  was  wound- 
ed by  the  same  shot  which  killed  deceased — 
and  It  was  a  theory  of  the  state  that  tbe 
shooting  was  directed  toward  him,  and  the 
killing  of  the  other  party  an  accident — the 
previous  suit  about  which  evidence  was  of-r 
fered  was  to  Set  aside  deeds  to  the  witness 
from  his  wife  (defendants  sister).  The  suit 
was  actually  pending  at  the  time  of  the  homi- 
dde,  and  was  to  come  up  for  trial  tbe  en- 
ffiilng  Monday.  Of  course  the  evidence  was 
clearly  admissible  to  show  motive. 

Turner  v.  State,  33  Tex.  Or.  R.  108,  25  S. 
W.  635,  was  also  a  murder  case,  and  the  pro- 
ceeding about  which  evidence  was  offered 
was  an  injunction  suit  brought  by  deceased 
against  defendant,  which .  was  then  pending 
at  the  time  of  the  homicide,  and  the  evidence 
was  admitted  to  Show  proJuble  fedlng  and 
anlmns. 

The  case  of  Clark  v.  Folkers,  1  Neb.  (Unof.) 
96,  90  N.  W.  328,  was  for  malldous  proseca- 
tlon,  and  the  suits  In  relation  to  which  evi- 
dence was  offered  were  brought  between  the 
parties  just  prior  to  the  prosecution  In  qnes- 
tloQ,  and  were  then  pending. 

State  V.  Zellers,  7  N.  J.  Law,  220,  was  a 
murder  case  at  nisi  prius.  The  lawsuits, 
abont  which  evidence  was  Introduced,  were 
prior  to  the  murder,  and  were  in  relation  to 
the  same  land  tbe  parties  were  Quarreling 
about  at  the  time  ot  tbe  killing. 


Ill 

None  of  Uiese  cases  are  authority  for  Uie 
admission  of  the  record  In  subsequent  cases, 
brought  by  the  defendant  upon  debts  which 
are  conceded  to  have  been  justly  and  actually 
due,  from  tbe  plaintiff  to '  the  defendant  at 
the  time. 

It  Is  true  that  tb6  bringing  of  these  oth^ 
lawsuits  was  pleaded  In  the  complaint  of  the 
plaintiff,  and  It  Is  urged  that  they  became 
material  for  that  reason,  bnt  we  do  not  tiilnk 
this  fact  affects  tbe  question.  Tbe  allegation 
In  the  pleading  was  mere  surplusage.  The 
plaintiffs  action  was  for  alienation  of  affec- 
tion, and  not  fbr  the  malldous  prosecution  ot 
civil  suits,  and  If  the  plaintiff  could  have 
joined  the  two  together,  it  would  have  been 
necessary  to  have  alleged  that  the  litigations 
in  question  were  unjustly  brought  This  was 
not  done,  and  It  is  conceded  that  no  such  al- 
legation could  have  been  truthfully  made. 

It  Is  also  urged  that  the  alienation  of  Mrs. 
Schneider's  affections  was  a  continuing  oper- 
ation, and  was  not  finally  completed  until 
after  the  commencement  of  the  litigations 
offered  In  evidence.  Aad  to  support  this 
theory  respondent  refers  to  tbe  following 
clause  la  the  c<»nplalnt: 

"And  rince  said  time,  acting  under  the  wrongs 
ful,  unlawful,  and  malidoos  advice,  direction, 
and  influenoe  oi  the  defendant,  tha  wife  has 
wholly  refused  to  recognize  the  plaintiff  as  her 
basband,  or  live  with  bhn,  and  has  refased,.and 
now  refuses,  to  return  to  plaintlfPs  home." 

Bat  tUs  an^tlon  fbU»WB  Immediately 
after  the  allegatitai,  fliat-^ 

"During  September,  1916,  and  for  a  long  time 
prior  thereto,  the  defendant,  wrongfully  contriv- 
ing and  unjustly  conbendini^  *  *  *  did  so 
prejqdioe  and.  pdsni  the  mind  of  the  .irite 
against  plalntU^  and  so  alienate  her  love  and 
affection  from  the  plaintiff,  that  tbe  wife,  acting 
upon  the  wrongful  and  malicious  advice  and  un- 
der tbe  direction  of  tbe  defendant,  did,  during 
September,  191fi,  leave  tbe  plaintiff  and  his 
home  and  retnmed  to  the  home  of  defendant ^' 

Under  these  allegatlona  we  think  It  Is 
apparent  that  the  allCTatloa  must  be  con- 
sidered as  having  occurred  In  Septdmbei',  or 
at  least  not  later  than  the  commencement  of 
the  divorce  proceedings,  which  was  October 
3d.  The  litigations  offered  in  evidence  were 
commenced  October  25th  and  November  20tb, 
respectively. 

Besides,  there  is  not  tbe  slt^test  Intima- 
tion in  the  testimony,  either  direct  or  dr* 
cumstantial,  that  the  defendant  ever  did  any- 
thing, or  said  any,  word,  toward  alienating 
the  wife's  affections;  after  October  25th,  the 
date  of  commendng  the  first  of  these  litiga- 
tions. We  think,  therefore,  these  litigationa 
commenced  October  25th  and  November  20th 
could  not  have  furnished  any  motive  for 
alienating  the  affections  of  xAalntlfTft  wife  In 
the  September  before. 

Tbe  case  of  Tucker  v.  Tucker,  74  Miss.  93, 
10  South.  956,  82  L.  B.  A.  ^  Is  dted  by  re- 
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qpondait  for  the  propo^tkm  Quit  statements 
of  tlw  defeodant,  made  after  the  alloiatloo. 
majr  be  admisBlUe  to  diow  motiTe.  That  case 
does  not  seem  to  be  very  folly  reported,  and 
it  does  not  appear  Jnst  what  the  aubBeqaait 
■tatemenu  of  the  defendant  were. 

Of  coorae  it  is  obvious  that  a  party  mi^t 
mate  snbseqnait  statemoitBt  which  would  be 
of  Buch  a  ciiaracter  as  to  go  back  and  tend  to 
•bow  what  bis  feelings  and  motlres  were 
prior  to  ttie  alleged  alloiatlon.  Bnt  we  think 
the  bringing  of  a  litigation,  subeeQuent  to  the 
alienation  of  the  wlfa*B  affectlona,  by  flie  de- 
fendant upon  a  claim  which  Is  then  legallr 
due.  is  not  admissible. 

There  is  one  other  very  important  question 
involved  In  this  appeal,  namely,  whether  or 
hot  there  was  any  evidence  of  any  interfer- 
ence on  the  part  of  the  defendant,  which 
might  have  alienated  tb»  affections  of  plain- 
tKTs  vrlfe. 

{t]  The  defendant  was  the  father  of  plaln- 
tUTs  wife,  and  it  is  elementary  In  cases  of 
this  kind  that  there  are  two  distinct  elements 
of  the  wrong,  which  plaintiff  mast  prove,  be- 
fore he  is  entitled  to  recover:  First,  that  the 
defendant  did  actually  alienate  the  affections 
of  the  plaintifC's  ^use;  and,  second*  that 
his  action  was  malldons— that  Is.  IntOkded  to 
injure  the  plaintiff,  and  being  calculated  to 
bring  about  the  alienation. 

[tl  There  was  evidence  offered  on  behalf 
of  plaintiff  folding  to  show  a  dislike  toward 
him  on  the  part  of  the  defendant ;  and,  while 
Oie  evidence  Is  very  eonflletlng  as  to  that, 
the  Jury  may  have  amduded  that  he  had 
suc^  a  dislike  toward  the  plalntUf  as  would 
justify  a  finding  of  malice.  If  it  bad  been 
proven  that  he  actually  did  alienate  his 
daughter's  affections  from  her  husband,  and, 
tLere  being  evidence  of  malice,  the  verdict  of 
the  Jury  would  be  binding  upon  ns.  We 
would  have  no  right  to  review  Its  findings 
upon  the  weight  of  the  evidence.  But  the 
close  question  is  whether  there  was  any  com- 
petent legal  evid^ice  that  the  defendant  did 
actually  Interfere  wrongfully  between  plain- 
tiff and  his  wife,  and  thus  bring  about  the 
alienation. 

The  plaintiff's  married  life  with  defoid- 
ant's  daughter  had  been  a  more  or  less 
troubled  and  tumultuous  one.  Starting  out 
with  an  elopement,  brought  about  by  their 
mutual  indiscretions  the  young  couple  went 
first  to  Denver,  Colo.,  where  the  plaintiff 
worked,  at  such  employment  as  he  could  ob- 
tain. After  living  there  about  five  months 
they  returned  to  the  Padflc  Coast  and  work- 
ed around  for  a  year  or  two.  Part  of  the 
time  they  were  working  at  dlfferrat  places, 
the  wife  being  engaged  as  a  domestic,  while 
the  husband  worked  from  place  to  place. 
Part  of  this  time  their  oldest  <£bad  was  left 
in  a  baby  home  near  Portland.  Afterwards 
they  worked  for  about  a  year  for  the  wife's 
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father  (defendant  her^n).  Then  plaintiff  ai- 
gaged  In  a  dairy  baslness  for  hImaAt,  and 
was  operating  said  budness  at  the  date  of 
the  separation  involved  in  this  action. 

The  wife  testifies  that  their  life  together 
was  a  constant  succession  at  quarrels;  that 
plaintiff  was  Jealous  of  othw  men,  and  fre- 
quently accused  her  of  being  too  friendly 
with  sndi  men;  Out  he  was  uncleanly  In  his 
person,  brutal  In  his  sexual  desires,  and  re- 
quired her  to  work  constantly  at  hard  manu- 
al labor.  Host  of  this  Is  disputed  by  the 
plalntU^  who  testified  that  they  generally 
got  along  wdl  together,  and  In  this  be  is  oor- 
roborated,  to  some  extrat,  by  the  testimony 
of  other  witnesses.  However,  he  admits  they 
had  trouble  a  year  or  two  before,  at  a  time 
when  he  claims  to  have  found  her  kiaslng  a 
tramp  whom  he  had  employed,  and  that 
atraut  three  or  four  months  afterward  they 
had  another  quarrel  over  this  same  man,  and 
she  left  him  and  went  home  to  her  father  and 
mother  and  stayed  until  her  mother,  at  his 
request,  made  her  go  ba<^  to  him.  He  also 
admits  that  shortly  before  she  left  the  last 
time  he  had  some  disagreement  with  her 
about  the  abortion  which  she  had.  or  was 
about  to  have,  performed. 

We  find  no  direct  evidence  In  the  record  of 
any  action  or  word  on  the  part  of  the  defend- 
ant directed  toward  inducing  plalntUTs  wife 
to  leave  him,  or  diverting  her  affections.  The 
only  direct  evidence  is  that  of  tdaintUTs  wife 
and  her  father  and  stepmother,  and  that  Is 
to  the  negative.  The  wife  testifies,  in  rela- 
tion to  the  final  trouble,  that  she  had  gone  to 
a  lawyer  to  see  about  a  divorce  In  Febnmiy 
^>efore. 

"I  bad  simply  got  utterly  disgusted  and  tired 
of  his  everlasting  quarreling  and  bis  disposition 
and  actions  towards  ms^  and  I  felt  I  couldat 
stand  it  any  longer. 

**Q.  But  you  did  not  leave  Urn  at  that  time? 
,  A.  No,  dr;  on  your  advice  I  went  back  to  Um 
again. 

"Q.  Wby  did  yon  leave  blm  tbe  last  time?  A. 
Because  he  had  gotten  me  into  the  family  way, 
and  I  had  an  abortion  performed,  and  be  bad 
called  m«  a  murderess,  and  treated  me  without 
any  consideration  whatever,  and  he  demanded 
me  to  work  just  as  hard  after  that  operation  as 
when  I  WEB  in  perfect  health,  and  I  was  so 
worn  down  and  run  down  and  sick  that  I 
couldn't  stand  it  to  live  with  him  any  longer, 
and  that  was  tbe  reason  I  left. 

"Q.  Why  did  you  have  that  operation  perform- 
ed? A.  Because  I  felt  we  could  not  live  our 
lives  out  together,  and  I  thought  it  would  be  a 
Bin  to  bring  another  child  into  the  world  in  tbe 
way  we  were  living,  and  that  the  best  thing  to 
do  would  be  to  have  an  operation  performed. 
Two  children  hi  such  an  nnbappy  family  was 
the  greatest  plenty.   •   •  • 

"Q.  Did  your  father  have  anything  to  do  wlta 
it?  A.  Nothing  at  alL" 

The  defendant  himself  tesUfled  that  he  had 
nothing  to  do  wltti  his  daogfator's  leaving  and 
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caadiv  lunne ;  that  he  wu  about  to  be  mar* : 
xled  again,  and  tbat  be  was  afraid  It  mlt^t 
make  trouble  at  hla  own  borne  if  Ae  came 
there. 

"Q.  What  action  If  any,  did  70U  take  to  have 
Mary  come  out  to  yonr  place?  A.  I  did  cot 
take  any.  She  aaked  me  if  she  could  come  oat 
to  my  piece.  •  •  •  She  said,  'Papa,  I  have 
got  a  food  mind  to  |o  out  with  yoo.*  and  I  said, 
'Ton  can  If  yon  want  to/ 

"Q.  Was  Mr.  Schneider  there?  A.  He  cer- 
tainly was.  I  was  titting  right  in  bii  presence." 
"He  asked  me  (afterwards)  to  ask  lib  wife  to 
come  back  to  him,  whidi  I  certainly  did,  even 
before  he  ever  came  out,  and  after  I  found  ont 
what  the  girl  bad  done  and  what  her  Intentions 
were.  •  •  • 

"Q.  Why  did  you  want  your  daughter  to  come 
(bad^T  A.  WeU,  because  I  didn't  think  it  was 
xi^t  in  the  first  (dace  on  account  of  the  chil- 
dren, and  in  the  second  place  in  the  position  I 
was  in.  I  was  engaged  to  be  married,  and  I 
did  not  think  .It  was  right  for  her  to  come  in 
with  a  stepmother.  It  is  no  place  for  two  w<^ 
men  under  one  roof." 

And  the  testimony  of  Mrs.  Tapfer  is  to  the 
same  effect.  If  there  is  any  evidence  to  the 
contrary,  It  Is  purely  drcnmstantlal.  How- 
ever, circumstantial  evidence  Is  sufficient  to 
establish  this,  or  any  otlier  fact,  providing 
the  dreumstances  point  In  that  direction  and 
are  anfficient,  so  a  reasonable  man  might  rea- 
son from  such  drcnnutancee  and  justly  reach 
that  conclusion. 

The  circumstances  relied  upon  by  the  plain- 
tiff to  prove  tbat  the  defendant  actually  did 
Interfere  sre:  First,  that  he  was  present  at 
plaintlfTs  home  tbe  day  before  plaintiff's  wife 
left ;  second,  that  he  had  talked  with  her  in 
German  at  that  time;  third,  that  be  then  In- 
vited the  wife  to  visit  him  at  bis  home  and 
to  bring  her  two  children ;  fourth,  that  about 
that  time  he  gave  her  f20  to  pay  on  the  doc- 
tor's bill  on  account  of  her  abortion;  Bfth, 
that  the  wife  went  with  him  to  his  home  and 
remained  there;  sixth,  that  afterward  the 
litigations  were  brought  by  the  defoidant,  to 
whlcb  we  have  already  referred;  seventti, 
that  the  vrite  told  her  hosband  and  others 
that  tbe  defendant  bad  threatened  to  disln- 
betit  her  If  she  continued  to  live  with  plain- 
tiff;  eighth,  that  tbe  wife  had  toUL  tbe  l>laln- 
tlff  and  others  Out  her  father  knew  about 
the  abortion  and.  In  substance,  improved  of 
the  same;  ninth,  that  at  one  time,  when 
plaintiff  wait  over  to  defendant's  home  to 
see  hla  wife,  defendant  tidd  him  she  had  gone 
to  town,  and  that  abe  herself  afterwards  told 
plaintiff  that  she  had  not  gtme  to  town,  but 
was  woiUng  at  anofhw  place  about  1%  miisa 
from  her  father's  bouse. 

All  of  fbe  dreumstances  and  matters  In 
relation  to  the  abwtton  may  be  eliminated: 
Fl^t  Because  there  la  no  proof  whatever 
that  the  defendant  ever  knew  anything  about 
the  xvopoaed  abortion  until  after  It  was  p^ 
fonned,  except  fbm  alleged  statements  of  hia 
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daughter  In  Us  absence,  wUch  statonenta, 
as  we  have  already  sea),  were  hearsay  and 
entirely  Incomp^snt  to  connect  him  with  the 
operation.  Tbe  fact,  testified  to  by  one  wit- 
ness, that  after  the  abtn-tlon  he  gave  his 
daughter  V20  to  pay  tiie  doctor's  fee,  assum- 
ing that  he  did  do  so  (whtdb  both  ot  thaa 
deny),  would  not  prove  that  he  had  knowledge 
ot  the  abortion  before  it  occurred.  A  father, 
finding  bis  daughter  in  ttiat  condition  and 
owing  for  her  medical  care,  might  well  con- 
tribute toward  sudi  a  payment  without  hav- 
toe  any  previous  knowledge  of  ttie  occur- 
rence. Second.  Because^  as  we  have  already 
said,  even  if  he  had  knowledge  and  aniroved 
of  the  abortion,  however  wrong  it  might  be. 
It  did  not  tend  toward  ttie  alienation  "bt 
Mrs.  •Sdmdder's  affections.  It  might  pos- 
sibly have  tended  to  alienate  the  husband's 
affectims  from  her,  but  tbat  could  not  be  tb» 
cause  of  MHuplaint  In  this  action. 

We  must  also  dlmlnate  all  <^  the  dreum- 
stances that  dqiend  alone  upon  the  hearsay 
evldmce  or  statements  of  plalnUfTs  wife  in 
the  absoice  ot  the  defendant  TMa  Includes 
the  alleged  statonents  of  tbe  defendant  about 
disinheriting  his  dau^ter,  wtddi .  were  not 
proven  by  other  evidoice.  It  also  ^mlnates 
the  claim  that  the  defendant's  statement  to 
plaintiff  "that  his  wife  had  gme  to  town" 
was  falsa  ^nie  mily  evidence  ct  this  falsity 
was  the  unsworn  statement  ot  plalntUTs  wife, 
which  was  purely  narrative  and  clearly  hear- 
say and  entirely  Incompetent  against  the  de- 
fendant 

For  the  reasons  which  we  have  already 
stated  in  this  opinion  tipon  anothw  point,  the 
evidence  as  to  tbe  subsequent  lltigati<ms.must 
also  be  disregarded. 

■  The  only  drcumstanoee  1^  and  tbe  only 
competat  foots  whldi  can  be  considered  as 
tending  to  prove  that  tbe  defendant  did  any 
act,  or  said  anything,  to  alienate  the  affec- 
ti<ni8  ^  Ids  daughter  tnm  her  husband  is  tbe 
fact  uiat  be  was  presrat  at  idaintUTa  home 
tiie  day  t>efore  plalntifTs  wife  left;  tbat  there 
was  an  arrangement  for  her  to  come  over  to 
his  h(8Qe,  and  tbat  he  thai  invited  b»  to 
bring  her  little  girl  along;  tbat  aluut  tiiat 
time  he  had  a  conversation  with  plaintiff's 
wife  in  German ;  and  that  she  did  not  return 
to  hot  husband,  but  remained  In  the  defend- 
ant's home.  This  may  be  evidence  suiBclait 
to  raise  a  soBplclon  In  cme's  mind,  or  to  sug- 
gest a  possibility  of  tiie  defendants  culpabil- 
ity, but  it  does  not  seem  to  us  any  proof  that 
the  daughter  1^  upon  his  persuasion. 

There  is  no  evidence  whatever  that  she 
had  informed  h«e  father  at  ttmt  time  tbat 
lAie  was  about  to  leave  the  def^dant  per- 
manently. On  tbe  contrary,  she  told  tbe 
woman  who  was  there,  and  who  was  a  wit- 
ness for  tiie  plaintiff,  that  she  would  be  badt 
in  about  a  week  or  tea  days,  in  time  to  take 
care  of  some  fruit  die  was  about  to  put  up. 
Her  bnsband  testified  himself  that  he  knew 
of  tbe  proposed  vidt  to  her  &ther  and  made 
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no  objection — Indeed,  he  was  perfectly  wni- 
tng  she  should  go,  and  expected  her  to  return 
in  a  few  days.  The  fact  that  defmdant  in- 
vited her  to  bring  the  child  (his  grandchild) 
was  not  an  unnatural  thing,  and  is  Just  as 
consistent .  with  the  grandfather's  natural 
feeling  as  it  is  with  any  culpable  intention. 

Neither  is  the  talk  in  German  in  the  pres- 
ence of  the  witness,  who  was  apparently  al- 
most a  stranger  to  deftedant,  of  any  si^ecial 
algnlflcance.  What  the  talk  was  about  does 
not  appear.  It  may  have  been  in  relation  to 
the  abortion  which  his  daughter  had  suffer- 
ed. At  any  rate  tbere  are  many  things  which 
a  father  and  dau^ter  do  not  care  to  discuss 
in  the  presence  of  a  stranger,  and  the  fact 
that  they  go  aside  to  talk  by  themselves,  or 
talk  in  a  different  language,r  where  it  hap- 
pens to  be  one  familiar  to  them,  can  hardly 
be  accepted  as  proof  of  guilty  motive  or  con- 
duct. As  we  have  said  before,  the  most  that 
can  fairly  be  claimed  under  these  circum- 
stances is  that  they  suggest  a  sn^iclon  that 
the  defendant  might  possibly  have  Influenced 
his  daughter. 

It  Is  urged,  however,  that  this  was  some 
evidence  In  the  case,  and  therefore  that  the 
verdict  of  the  Jury  Is  conclusive  and  cannot 
be  disturbed  under  the  constitutional  amend- 
ment to  article  7  of  the  state  Constitution 
adopted  In  1910.  Section  3  of  that  amendment 
provides: 

fact  tried  by  a  Jory  shall  be  otherwise 
re-examined  in  any  court  of  this  State,  unless 
Hm  court  can  affirmatively  say  tfatrs  Is  no  evi- 
dence to  support  the  verdict," 

This  amendment  has  been  frequently  before 
this  court,  and  has  been  anlfonnly  construed 
as  prohibiting  the  trial  court,  or  this  court, 
from  interfering  with  the  verdict  of  a  Jury, 
where  the  evidence  was  conflicting,  dr  where 
there  was  no  conflict,  but  there  was  substan- 
tial evidence  upon  which  the  jury  could  rea- 
sonably And  the  verdict  in  question.  Consor 
V.  Andrew,  61  Or.  483,  123  Pac.  48;  Forrest  v. 
P.  By.  L.  &  P.  Co.,  64  Or.  240,  129  Pac  1048; 
Buchanan  v.  incks,  06  Or.  {S03,  133  Pac.  780, 
134  Pac.  1191 ;  Saxton  v.  Berber,  71  Or.  230. 
139  Pac.  3.34:  Martini  v.  O.  W.  R.  &  N.  Cb.,  73 
Or.  283,  144  Pac.  104;  Sink  v.  Allen,  79  Or. 
78,  154  Pac.  415. 

The  court  has  seldom  been  called  upon  to 
pass  upon  the  question  of  whether  or  not, 
under  the  constitutional  provision,  evidence 
to  raise  only  a  suspicion  or  conjecture  would 
prohibit  the  court  from  setting  aside  a  ver- 
dict 

We  think,  however,  the  constitutional  pro- 
vision did  not  intend  to  go  farther  than  to 
prohibit  the  court  from  rewelghlng  the  evi- 
dence and  revising  the  verdict  of  the  jury  in 
cases  where  tbere  was  conflicting  evidence, 
or  substantial  evidence,  to  sustain  the  verdict 

In  Martini  v.  O.  W.  B.  &  N.  Co.,  supra,  Mr. 
JosUce  Raraa^,  delivering  the  opinion  of  the 
court,  said: 


<0r. 

"In  order  that  a  verdict  may  be  supported  by 
Qie  evidence,  there  must  be  some  legal  evidence 
tending  to  prove  every  material  fact  in  issue." 

In  Consn-  Andrew,  sopra,  ttiere  a 
proceeding  against  the  administrator  at  an 
estate^  and  under  the  taw  it  was  necessary 
that  the  evklenoe  of  the  plaintiff  should  bt 
corroborated.  The  only  corroboration  was 
certain  letters,  and  it  was  claimed  tbat  an 
Inference  could  be  drawn  from  these  letters 
corroborating  the  evidence  of  the  plaintiff, 
and  ther^re  the  verdict  could  not  be  dis- 
turbed. Mr.  Justice  Moore^  delivering  the 
opinion  of  tho  court  said: 

"An  inference  ii  a  species  of  evidence,  bat  it 
is  believed  that  the  clause  of  the  fundamental 
law  referred  to  requires  a  greater  degree  of 
proof  than  is  afforded  by  saeh  indirect  probative 
matter.  In  our  opinion  there  was  *no  evidence,' 
within  the  meaning  of  that  phrase,  as  used  la 
the  amendment  of  the  Constitution,  adequate  to 
■opport  the  verdict,  and,  this  being  so,  judgment 
cannot  be  affirmed  on  the  legaX  principle  In- 
voked." 

Previous  to  the  amendment  it  had  been  the 
practice  of  the  courts  to  rewelgh  the  evidence 
which  had  been  presented  before  a  Jury, 
and  set  aside  the  verdict  if  the  court  deemed 
the  verdict  clearly  against  the  w^ght  ot  the 
evidence. 

In  Series  v.  Series.  35  Or.  289^  293,  67  Pac 
634,  635,  the  court  aald: 

"In  passljig  npon  the  sufficiency  of  the  evi- 
decce  to  support  the  verdict,  the  trial  court  is 
authorised  to  weigh  and  consider- all  the  evi- 
dence which  has  been  submitted  to  the  jury; 
and  if  it  is  ascertained  that  the  verdict  is  against 
the  clear  weight  thereof,  or  is  one  that  Is  mani- 
festly mijust,  or  that  reasonable  men  would  not 
adopt  or  return,  to  set  it  aside  and  grant  a  new 
trial." 

And  this  opinitm  had  been  followed  In 
later  cases.  This  doctrine  had  been  especial- 
ly applied  as  to  the  revision  of  verdicts  a»- 
sesslng  damages.  The  object  of  the  consti- 
tutional provisl(Hi  was  clearly  to  prohibit 
this  practice. 

In  Buchanan  r.  Hicks,  supra,  Mr.  Justice 
Moore,  delivering  the  oplnioa  of  the  court 
said: 

"It  had  been  the  practice  of  many  trial  courts 
in  Oregon,  prior  to  the  amendment  of  the  organic 
law,  parts  of  which  have  been  quoted,  to  set 
aside  judgments  and  grant  new  trials  when, 
from  a  consideration  of  all  the  evidence  given 
at  the  trial  of  an  action,  it  was  believed  the 
verdict  was  excessive.  In  order  to  inhibit  such 
practice  and  to  uphold  verdicts,  the  Constitution 
was  amended  so  as  to  predode  a  court  from 
re-examining  any  fact  that  liad  been  tried  by  a 
Jury,  when  the  verdict  returned  was  based  on 
any  legal  evidence." 

We  do  not  think  the  con^ltuttonal  amend- 
ment intraded  to  go  any  farther  than  this,  or 
to  prohibit  the  court  from  setting  aside  a  ver- 
dict whoe  the  evidence  was  only  suffideat  to 
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raise  a  suspldoD  or  conjecture.  It  most  be 
remembered  that  nDder  tbe  constltntional 
provision  It  Is  not  "any  evidence"  which  pre- 
vents the  Interference  of  the  coort,  but  any 
evidence  "to  support  the  verdict" 

This  Is  snbstantlally  the  conclusion  an- 
nounced by  Mr.  Justice  Ramsey  in  Snllivan 
v.  Wakefield,  65  Or.  528, 133  Pac  641. 

It  is  obvlotfs  that  In  many  cases  there  may 
be  some  evidence,  and  even  evidence  which 
is  competent  and  material  and  entirely  ad- 
mlsdble,  and  yet  it  may  not  be  sufficient  to 
support  a  verdict  In  criminal  cases,  evidence 
of  motive,  for  the  commission  of  a  crime,  is 
always  competent  and  admissible,  so  of 
course  is  evidence  that  somebody  had  commit- 
ted the  crime  In  question ;  and  yet  It  would 
hardly  be  contended  that  evidence  of  motive 
on  the  one  hand,  and  that  the  crime  had  been 
committed  on  the  other  without  more,  would 
support  a  verdict  of  guilty.  If  this  were 
the  rule,  all  that  would  be  necessary  to  con- 
vict any  man,  where  there  had  been  a  larceny 
of  money,  would  be  to  show  that  he  liked 
and  wanted  money,  and  therefore  had  a  mo- 
tive, and  most  of  us  could  be  easily  proven  to 
belong  to  that  class. 

110]  We  hold  that  evidence  merely  sug- 
gesting a  suspicion  or  possibility  does  not 
bring  the  case  within  the  constitutional 
amendment  but  that  there  must  be  substan- 
tial evidence  upon  which  a  reasonable  man 
might  reach  a  reasonable  verdict  There 
does  not  seem  to  be  any  such  evidwice  In  this 
case,  and  we  must  conclude  that  the  verdict 
was  brought  about  by  prejudice,  resulting 
from  the  incompetent  and  Improper  evidence 
as  to  the  supposed  conduct  of  the  defendant 
In  other  matters — that  he  had  dealt  harshly 
with  the  plaintiff  in  the  matter  of  foreclosing 
the  mortgage  and  suing  upon  the  note,  and 
that  he  had,  perhaps,  approved  of  his  daugh- 
ter's abortion — and  by  their  consideration 
of  the  Incompetent  hearsay  evidence  as  to 
what  the  daughter  is  claimed  to  have  said 
her  father  told  her. 

Cases  of  this  kind  are  altogether  ditTcrent 
ttom  the  ordinary  suit  for  alienation  of  af- 
fectlons,  where  an  outsider  has  wantonly 
Interfered  with  the  marriage  relation  for 
selfish  purposes  of  his  own.  The  parents  pf 
a  married  daughter  are  close  to  her  by  blood 
and  affection;  they  are  bound  to  support  her 
by  every  tie,  both  legal  and  ethical;  they  can- 
not inquire  first  whether  she  Is  right,  In  a 
ctmtroversy  with  her  husband,  and  turn  her 
out  and  disregard  her  if  she  Is  wrong.  Their 
home  la  her  home,  and  If  they  are  right-think- 
ing pecvle  It  must  continue  to  be  so  whatever 
she  does  or  wherever  she  goes.  Their  doors 
must  open  to  her  cheerfully  and  willingly 
when  she  Is  In  trouble,  without  r^ard  to 
who  is  at  fault  or  who  has  brought  it  about. 
To  say  that,  because  they  have  performed 
this  duty  and  brought  their  daughter  back 
to  their  heartlistone  when  she  could  no  longer 
get  dltme  with  her  busbandi  a  presumption 


may  be  raised  against  them,  or  an  inference  , 
sustained,  by  which  they  should  be.  upon  such 
facts  alone,  heavily  mulcted  In  ,  damages 
Would  be  as  unfair  and  onjnst  as  It  would  be 
contrary  to  good  public  policy. 

Of  course,  there  may  b^  and  no  doubt  there 
are,  cases  where  the  parents  have  wickedly 
Interfered,  from  spiteful  and  malignant  mo- 
tives, and  in  such  cases  they  should  be  held 
liable  for  their  wrong,  but  before  a  verdict 
against  a  parent  can  be  sustained,  it  must  be 
proven  by  direct  or  circumstantial  evidence , 
that  the  parent  actually  did  persuade  or 
Induce  the  alienation  complained  of. 

We  think  there  is  no  case  In  existence  in 
which  a  verdict  against  a  parent  has  been 
sustained,  where  the  competent  evidence  wag 
so  shadowy  and  conjectural  as  in  this  case. 

The  case  of  Price  v.  Price.  91  Iowa.  693.  60 
N.  W.  202,  29  Ia  R.  A.  150.  51  Am.  St  Rep. 
360,  is  probably  the  strongest  case  that  can 
be  <dted  to  sustain  Bach  a  verdict,  and  in 
that  case  the  evidence  was  very  much 
stronger  than  here.  In  summing  up  the  court 
said; 

"He  stated  that  be  [the  defendant]  thought 
tbe  plaintiff  and  George  should  separate;  tluit 
it  would  be  better  if  George  were  free,  for  in 
tbat  case  he  would  have  a  part  of  the  estate,  but 
be  did  not  intend  that  any  of  his  money  should 
go  outside  of  his  family.  For  several  months 
after  their  marriage,  George  lived  a  part  of  the 
time  with  the  plaintiff  and  her  mother,  and  a 
part  of  the  time  with  defendants.  He  worked 
for  several  different  firms  and  persons,  and  con- 
tributed something  to  tiie  support  of  plaint!^ 
but  he  did  not  remain  Icmg  with  any  one  em- 
ployer. Tbe  dedendants  were  active  during  that 
time  in  trying  to  Indoce  Iiim  to  leave  tbe  plain- 
tiff. •  •  •  For  about  a  month  after  he  left 
Des  Moines,  the  plaintiff  did  not  hear  from  him, 
or  know  where  he  was;  and  when  she  8|)plied 
to  defendants  for  information  they  profesned  to 
be  as  ignorant  as  she  was  in  regard  to  him,  al- 
though they  corresponded  with  him,  end  knew 
where  he  was  and  what  he  was  dcdng.  •  •  * 
During  the  first  part  of  the  time  they  were  in 
Keokuk,  George  was  kind  and  affectionate  to  the 
plaintiff,  and  they  lived  happy  together.  Tie  re- 
ceived letters  from  the  defendants  during  that 
time,  and  finally  received  one  which  the  plaintiff 
did  not  read.  When  that  was  received,  George 
told  the  plaintiff  he  was  going  to  leave  her,  as 
the  defendants  wished  him  to." 

It  must  be  assumed  tbat  all  of  these  facts 
were  proven  by  competent  testlmouy,  and. 
If  so,  it  Is  plain,  without  further  analysis, 
that  the  evidence  was  infinitely  stronger  than 

here. 

Stanley  v.  Stanley,  27  Wash.  570,  68  Pac. 
187,  was  a  suit  by  the  wife  against  her  hus- 
band's father  and  mother.  There  was  testi- 
mony tending  to  show  that  the  motbi^r  had 
been  active  in  causing  the  separation,  but 
the  only  evidence  that  the  father  had  taken 
part  In  the  matter  was  that  he,  as 'well  as 
his  wife,  had  made  statements  to  the  effect 
that  if  their  son  should  return  to  live  with 
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respondent,  th^r  woold  dUdoherlt  him,  and 
that  tbe  father  and  mother  had  Joined  In  em- 
ploying an  attorney  to  procure  tor  their  son 
ft  divorce  from  respondent  Tbe  court  order- 
ed ft  nonsalt  as  to  the  father,  saying: 

"There  ia  a  wide  distinction  between  an  action 
by  hnsband  or  wife  againat  the  parent  of  either 
and  one  against  some  stranger,  who  invades  the 
domestic  circle  and  separates  husband  and  wife. 
*  *  *  The  most  the  eridence  shows  against 
him  is  that  be  did  not  desire  his  son  to  live  with 
respondent,  and  employed  an  attorney  to  obtain 
a  divorce  from  ber,  and  aald  be  would  disinherit 
bis  son  If  he  returned  to  live  with  respondent, 
but  it  is  not  shown  that  this  was  communicated 
to  the  son,  or  that  the  son  did  not  request  him 
to  employ  the  attorney  for  the  purpose  of  procur- 
ing tbe  divorce.  There  is  no  evidence  in  the 
case  sapportlng  the  allegations  against"  him. 

In  Votilej  T,  OnttOD,  16S  Iowa,  746,  754, 
147  N.  W.  154, 157,  the  cooit  qaotes  with  ap- 
proval from  ft  preTiou  dedalwi  of  OianceUor 
Kent,  fts  fi^ows: 

"A  father's  Bouse  is  always  open  to  his  chil- 
dren ;  and,  whether  tb^  be  married  or  unmar- 
ried, it  is  still  to  them  a  refuge  from  evil  and 
a  consolation  In  distress.  Natural  affection  es- 
tabli^es  and  consecratea  this  asylum.  Tbe 
&ther  is  under  even  a  le^  obligation  to  main- 
tain his  children  and  granddiildren,  if  be  be 
competent,  and  they  unable  to  maintain  them- 
selves; and,  acceding  to  Ijord  Colce,  it  is  'na- 
ture's profession  to  assist,  maintain,  and  console 
the  child.'  I  should  require,  therefore,  more 
proof  to  sustain  the  action  against  the  father 
than  against  a  stranger.  It  ought  to  appear 
either  that  be  detolns  tbe  wife  afloat  ber  will, 
or  that  he  entices  her  away  from  ber  burt>and, 
from  improper  motives." 

It  la  urged  on  behalf  of  respondent  that 
there  were  some  general  statements  on  the 
part  of  plaintiff  In  his  testimony,  which  are 
assumed  to  have  been  baaed  on  probative 
facts,  and  which,  therefore,  it  ia  urged  we 
should  consider  as  evidence  In  the  cua.  In 
one  place  plalntlfl  teatlfled: 

''Q.  Now  you  said  yesterday  you  got  along  all 
right,  but  somebody  else  was  always  butting  in. 
A.  Yes,  sir. 

"Q.  Who  was  that  somebody  else?  A.  Ber 
folks. 

"Q.  Just  say  who  they  were;  all  ber  folks? 
A.  NO.  I  believe  it  wasn't  all  her  folka.  I 
know  it  was  tbem  Zurawalt%  and  it  was  her 
fothw. 

"Q.  Zumwalto  and  tbe  ffttberT  A.  Yes,  str." 

We  can  hardly  consider  this  as  anything 
more  than  a  g^eral  statement  of  a  conclu- 
aton  of  the  witness.  However,  In  view  of  all 
the  drcomstances,  we  think  the  case  should 
go  back  for  a  new  trial  instead  of  being 
arbitrarily  dismissed,  when.  If  there  are  any 
facts  which  were  not  disclosed  by  the  evi- 
dence, and  to  which  plaintiff  bad  reference 
in  these  general  statements,  he  can  have  an 
opportunity.  If  be  desires,  to  fully  present 
them. 

Reversed  and  remanded  for  a  new  trlaL 


HARRIS,  J.  I  concur  in  all  that  Bfr. 
Justice  BENNEirr  aays  concerning  the  in- 
competency of:  (1)  The  statement  of  Mary 
Schneider  referred  to  in  the  second  assign- 
ment of  error;  (2)  the  stat^ent  made  by 
Mary  Schneider  to  the  plaintiff  before  mar- 
riage to  the  effect  that  her  father  and  mother 
wanted  her  "to  quit"  the  plalntUt;  (3)  the 
Judgment  roll  In  the  action  of  replevin  and 
the  Judgment  roll  In  the  action  which  was 
brou{^t  on  the  promissory  not&  I  agree  also 
with  the  conclusion  that  the  Judgment  should 
be  reversed  and '  the  cause  remanded  for  a 
new  trlaL  I  acquiesce,  too,  in  the  announce- 
ment that  a  verdict  cannot  be  permitted  to 
stand  if  the  evidence  offered  In  support  of  It 
does  no  more  than  to  raise  a  suspicion.  I  am 
unable,  however,  to  assent  to  the  view  that 
the  competent  evidence  appearing  In  the~  tec- 
ord  is  Insufficient  to  raise  more  tlian  a  suspl* 
clon  or  conjecture. 

If  the  opinions  of  Mr.  Justice  BEAN  and 
Mr.  Justice  BEQVNETT  are  tok^  t<%ether. 
it  will  be  found  that  substantially  all  the 
important  evidence  appearing  in  the  record  is 
found  In  one  or  both  of  those  opinions.  If 
we  first  eliminate  the  incompetent  evidence 
specified  in  assignments  of  error  2,  3.  4,  and  6 
and  again  read  the  two  opinions,  stripped  of 
such  Incompetent  evidence,  there  will  yet  re- 
main, as  the  writer  views  it.  sufficient  evi< 
dence  to  entitle  the  plaintiff  to  go  to  the 
Jury  and  enough  evidence  to  sustain  and  sup- 
port a  verdict  for  the  plalntttf.  In  other 
words,  I  think  that  the  competent  evidence, 
when  considered  as  a  whole,  la  sufficient,  If 
the  Jury  believes  It,  to  raise  more  than  a 
suspicion,  and  that  Its  combined  strength  la 
enough  to  sustoln  and  support  a  verdict  for 
the  plaintiff,  and  consequently  is  enough  to 
entitle  the  plalntlfr  to  have  his  cause  sub-, 
mltted  to  a  Jury.  The  competent  evidence 
must  be  considered  in  Its  entirety.  If  the 
contentton  of  the  plaintiff  is  rested  upcm  any 
one  of  the  several  drcumstances  relied  upon 
by  him  and  without  regard  to  the  remain- 
ing drcQmstances.  tbeo  there  would  be  room 
to  argue  that  he  was  not  entitled  to  go  to  tbe 
Jury;  but  the  catiae  of  the  ^aintlff  is  noc 
to  be  judged  1^  any  dngle  drciunstftnee 
s^^ted  ftnd  Istdftted  from  all  dae  in  tbo 
record.  The  case  presented  by  the  plaintiff 
must  be  measured  by  all  the  circumstances 
Tlewed  as  ft  cMnUned  whola  Tbe  Judgment 
should  be  reversed,  and  the  canse  remanded 
for  a  new  triaL 

BBNSON  ftnd  JOHNS,  JJ.,  concur. 

BEAN,  J.  (dissenting).  This  la  ai^  acdon 
by  plaintiff  Jacob  Schneider  against' defend- 
ant George  Tapfer  for  damages  for  the  aliena- 
tion of  the  affections  of  plalntUTs  wlf^ 
Mary  Schn^der,  who  Is  tbe  dai^tw  of  the 
defendant. 

The  gist  of  the  complaint  is  that  plaintltl 
and  Mary  Tapfer  were  married  Angusc  1, 
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1912,  and  now  are  husband  and  wife,  havUig 
two  diildren,  the  Issue  of  such  marriage ;  that 
the  plaintiff  and  his  wife  lived  happily  togeth- 
er as  husband  and  wife ;  that  during  Septem- 
ber. 1916,  and  for  a  long  time  prior  thereto, 
the  defoidant,  wrongfully  contrlrlng  and  In- 
tending to  Injure  the  plaintiff  and  to  deprive 
him  of  the  love,  comfort,  society,  and  assist- 
ance of  bis  wife,  wrongfully,  purposely,  and 
maliciously  by  hla  conduct  and  conversetion 
with  the  wife,  and  by  false  representations 
and  insinuations,  so  prejudiced  and  poistmed 
the  mind  of  the  wife  against  the  plaintiff,  and 
BO  alienated  her  love  and  affection  from  the 
plaintiff,  that  the  wife,  acting  on  the  advice. 
Influence,  and  direction  of  the  defendant,  did 
during  September,  1916,  leave  the  plaintiff 
and  his  home  and  return  to  the  home  of  the 
defendant,  and  has  since  remained  away  and 
refused  to  return.  It  is  also  alleged  that  in 
order  to  accomplish  the  above  purpose,  the 
defendant  induced  the  plaintiff  to  purchase 
the  stock  and  outfit  on  the  I^latlne  Hill  dairy 
and  rent  the  real  estate  from  the  defendant 
and  assume  a  mortgage  held  by  the  defend- 
ant and  Incur  other  indebtedness  to  defend- 
ant, and  that  defendant  foreclosed  the  mort- 
gage and  took  all  of  the  lease  and  dairy  away 
from  the  plaintiff. 

The  answer,  after  admitting  the  marriage 
and  number  of  children,  and  denying  the  re- 
mainder of  the  complaint,  affirmatively  sets 
forth  that  defendant  has  always  acted 
for  plaintiff's  welfare;  that  defendant  fore- 
closed on  the  dairy  to  protect  his  Interests 
and  upon  the  advice  of  his  attorney,  all 
without  malice  toward  the  plaintiff,  and 
that— 

"Defendant  had  at  all  tdmcs  retarded  plain- 
tiff with  afleetimi,  and  has  at  all  times  attempt- 
ed to  do  only  Budi  acta  as  seemed  to  this  de- 
fendant to  be  for  the  general  welfare  and  benefit 
and  happiness  of  the  plaintiff  and  Ids  family." 

The  reply  put  In  Issue  the  new  matter  of 
the  answer.  The  cause  was  tried  to  the 
court  and  a  Jury,  end  a  verdict  rendered  In 
favor  of  plaintiff.   Defendant  appeals. 

There  are  practically  two  questions  pre- 
sented upon  this  appeal.  Upon  the  trial  the 
connsel  for  defendant  objected  and  excepted 
to  the  introduction  of  evidence  on  the  part 
of  plaintiff  tending  to  show  statements,  made 
by  the  wife  of  the  plaintiff  a  short  time  be- 
fore the  separation  September  6,  1916,  as  to 
the  conduct  and  statements  of  her  father,  the 
defendant,  contending  that  such  testimony 
was  merely  hearsay.  As  an  example,  the 
plaintiff  testified  that  his  wife  told  him  that 
her  father  informed  her  that  as  long  as  she 
Uved  with  the  plaintiff  she  would  receive 
nothing  from  her  fath^. 

It  should  be  noticed  that  the  Issne  involved 
the  state  of  Mary  Schneider's  mind  at  and 
Immediately  betore  the  time  she  separated 
f^om  bar  husband.  This  cannot  ordinarily  be 
■bown  by  direct  proot  It  la  fw  the  Jury  to 


make  its  Inference  from  the  testlmimy  In 
order  to  solve  a  queBttoa  oC  fiu!t  of  ttila 

character. 

In  an  action  by  the  husband  against  his 
wife's  father  for  the  alienation  of  the  wife's 
affection,  declarations  of  the  wife  concerning 
conduct  on  the  part  of  her  parent  before  the 
separation,  and  having  reference  to  her  sepa- 
ration from  the  plaintiff  and  to  inducements 
held  out  to  the  wife  to  abandon  plaintiff  are 
competent  for  the  purpose  of  sbowlng  the 
mental  attitude  of  the  wife,  and  the  cause 
which  promoted  the  separation,  but  not  as 
evidence  of  the  truth  of  the  declaration.  13 
R.  C.  I*  8  627,  p.  1478;  6  Ann.  Cas.  664,  note; 
1  Greenleaf  on  Ev.*(16th  Ed.)  S  162d;  3  Wig- 
more  on  Bv.  H  1729,  1730;  Price  v.  Price, 
91  Iowa,  693,  70X  60  N.  W.  202,  29  L.  R.  A. 
150,  51  Am.  St.  Rep.  360  ;  21  Cyc.  p.  1624; 
White  v.  White,  140  Wis.  638,  122  N.  W.  1051, 
133  Am.  St  Rep.  1100;  Hardwick  v.  Hard- 
wick,  130  Iowa,  230, 106  N.  W.  639;  WUliams 
V.  WUliams.  20  Colo.  61.  37  Pac.  614 ;  Nevlns 
T.  Nevlns,  68  Kan.  410,  75  Pac  492 ;  Homer 
V.  Tanee,  98  Wis.  852.  67  N.  W.  720;  Hillers 
V.  Taylor,  116  Md.  166,  81  Aa  286. 

In  the  latter  case  the  court  said: 

"In  that  respect  the  defendant's  acts  and  ut- 
terances as  recited  by  the  spouse  are  not  bear- 
say,  and  are  admitted,  not  aa  evidence  of  the 
truth  of  the  statements,  but  of  the  mental  state 
and  motives  of  the  party  making  them,  without 
reference  to  the  truth  of  the  statements  them- 
selves." 

To  the  same  effect  see  Ann.  Cas.  1912C, 
note,  at  page  11^;  Preston  v.  Bowers,  13 
Ohio  St.  1.  82  Am.  Dec.  430;  Saxton  v.  Bar- 
ber, 71  Or.  230,  139  Pac.  334.  There  was  no 
error  in  admitting  the  evidence  complained  of 
for  the  purpose  of  showing  the  state  of  mind 
of  Mary  Schneider,  the  wife  of  plaintiff. 

At  the  proper  time  connsel  for  the  de- 
fendant interposed  a  motion  for  a  nonsuit, 
and  assigns  error  In  the  refusal  to  grant  the 
same,  and  now  contends  that  the  verdict  Is  not 
supported  by  any  competent  evidence.  The 
liability  of  defendant  must  be  shown  by  testi- 
mony.  ind^ndent  of  the  statanents  of  the 
wife  as  to  what  her  father  had  said  and 
done. 

It  appears  from  the  record  that  plaintiff. 
Jacob  Schneider,  was  born  In  Switzerland, 
and  came  to  the  United  States  in  1910,  and 
to  Oregon  in  1911.  He  was  then  19  years  of 
age,  and  was  engaged  to  work  on  the  dairy  of 
the  plaintiff,  Tapfer,  on  Palatine  Hill,  and 
thus  became  acquainted  with  Mary  Tapfer, 
defendant's  daughter,  who  was  then  a  year 
younger.  After  he  was  there  about  five 
months  they  fell  in  love  and  became  Indiscreet. 
Shortly  after  defendant  took  another  dairy 
near  Vancouver,  and  the  plaintiff  went  there 
in  his  employ.  Plaintiff  on  account  of  a 
slight  dispute  quit  work  in  July,  1912,  and 
went  back  to  the  old  place  on  Palatine  HllL 
He  received  a  letter  from  Mary  a  few  days 
later  and  also  met  her.  On  August  1,  1912^ 
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Ukey  were  married  wi^ont  the  knowledge  of 
her  parents.  They  went  to  Denver,  where 
plaintiff  wOTked  on  a  dairy  for  five  months. 
They  then  went  to  Washlngtodo*  where  plain- 
tiff worked  on  a  countxy  place  near  Br«ner- 
ton  for  three  months.  About  April,  1913, 
they  came  to  Portland  having  about  $800. 
Plaintiff  worked  on  a  dairy  near  Scappoose ; 
she  did  housework  In  Portland.  A  little 
later  she  saw  her  parents,  and  plaintiff,  with 
his  wife  and  baby,  went  to  her  inrent's 
home  near  VaDConver,  where  plaintiff  worked 
until  September,  1914,  when  the  plaintiff 
rented  a  dairy  near  Holbrook,  purchasing  the 
stock.  His  wife  remained  with  her  parents 
for  the  first  month  untlt  the  second  child, 
Arnold,  was  bom.  The  plaintiff  was  In- 
dustrious and  frugal.  He  sold  the  Hcdbrook 
dairy,  realizing  (1,400  cash.  After  consulta- 
tion with  the  defendant,  he,  together  with 
his  partner,  Zumwalt,  purchased  the  Palatine 
Bill  dairy  stock  and  fixtures  for  $5,000.  pay- 
ing the  $1,400  cash,  and  with  Zumwalt  gave 
a  mortgage  to  Tapifer  for  $1,953.05,  and  as- 
sumed a  small  note,  Hr.  and  Mrs.  Schneider 
purchased  Zumwalt's  Interest  in  May,  1910. 
Mrs,  Schneider  abandoned  plaintiff  Septem- 
ber 6,  1916.  About  October  26,  1916,  she 
commenced  an  unsuccessful  suit  for  a  divorce. 
On  October  17,  1916,  Tapfer  foreclosed  the 
mortgage  for  $1;953.05,  &nd  brought  ac- 
tion on  the  note  against  plaintiff  for  a  balance 
of  $646,  and  ousted  the  ^alntiff  turn  the 
premises. 

In  regard  to  the  relations  existing  between 
the  plaintiff  and  his  wife  before  and  at  the 
time  of  the  separation,  and  as  to  the  c<mduct 
of  the  defendant,  part  of  the  testimony  was 
as  follows:  Theodore  Yllliger,  witness  for 
plaintiff,  testified,  In  substance,  that  he  had 
run  the  Palatine  Hill  dairy  and  sold  the  same 
to  plaintiff  and  his  partner,  Zumwalt,  for 
$5,000;  that  at  one  time  defendant  said 
plaintiff,  Schneider,  was  a  fool  and  a  green- 
horn, and  that  kind  of  stuff,  and  was  no  busi- 
ness man;  that  he  could  see  that  defendant 
did  not  like  plalnUff.  Mrs.  LHUan  Reiser, 
witness  for  plaintiff,  testified  to  the  effect: 
That  she  and  her  husband  went  to  work  at 
the  Palatine  Hill  dairy  August  25,  1916;  that 
they  lived  in  the  house  with  plaintiff  and  his 
wife,  who  lived  as  happily  as  any  married 
people  could.  That  she  was  loving  to  him, 
kissing  him,  spoke  wdl  of  him,  and  never 
complalQed.  That  Mr.  Tapfer,  the  defend- 
ant, was  there  at  the  home  of  plaintiff  on 
September  4,  1916,  the  day  before  his  wife 
left  to  go  home.  That  Mrs.  Schneider  ex- 
pected to  visit  her  parents,  and  had  made 
arrangements  to  leave  the  little  girl  with  the 
witness.  That  Mr.  Tapfer  told  his  daughter 
she  had  better  bring  both  children  with  her. 
That  Mrs.  Schneider  said  she  would  be  back 
in  a  week  or  ten  days.  That  she  never  came 
back.  That  plaintiff  sent  the  witness  to  the 
fotber's  home  in  Washington  to  try  to  beg 
hw  to  come  ba<^  "and  that  evening  I.trled 


to  beg  her  to  come  badk  home,  and  She  con- 
sented that  I  could  take  the  little  girl,  and 
the  next  morning  she  backed  out,  and  said  I 
could  not  take  her."  She  was  then  living  in 
her  father's  house.  That  the  witness  told 
Mr.  Tapfer  she  tried  to  coax  her  to  ccKoe 
back,  and  let  them  take  care  of  their  children 
as  a  father  and  mother  ought  to  do,  and  that 
he  did  not  say  anything  one  way  or  the  other. 
That  on  the  4th  day  of  September,  wh«i.Mr. 
Tapfer  came  to  plalntiCTs  home,  he  was  there 
during  dinner  time,  and  that  Mrs.  Schneider 
was  sick,  and  her  father  "asked  her  how 
she  was  getting  along,  and  she  said  she 
wasn't  any  better.  He  asked  her  if  she  had 
finished  paying  the  doctor's  bill.  She  had 
went  and  had  an  abortion  performed,  and  ^ 
said,  *No,'  and  he  laid  down  a  $20  gold  piece 
on  the  kitchen  table  for  her  to  go  and  finish 
paying  the  doctor  bill."  That  the  next  morn- 
ing after  Mrs.  Schneider  left  home,  Mr.  Tap- 
fer called  the  witness  over  the  telephone 
twice,  and  asked  her  if  Mary  had  started, 
she  was  supposed  to  meet  her  father  and  go 
home  with  him.  That  he  was  Impatient  to 
know  whether  or  not  Hary  was  coming.  In 
answer  to  the  question: 

"What  did  you  tell  him  on  the  second  call? 
A.  I  told  him  she  said — be  said  for  her  to  come 
up  to  your  office.  Ton  Hoomissen's  office,  sod 
I  told  him  that  was  where  she  was  going. 

"Q.  How  did  you  know  she  was  coming  op 
to  my  office?  A.  That  is  what  she  told  me  to 
tell  him  If  she  missed  him.  She  would  meet  ber 
father  at  your  office." 

She  left  that  morning  with  the  two  diil- 
dren. 

Emll  Reiser,  husband  of  the  former  wit 
ness,  testified  that  plaintiff  and  his  wife  got 
along  well  together ;  that  they  were  very  lov- 
ing and  affectionate 

Anne  O'Keefe,  witness  for  plaintiff,  tes- 
tified to  the  purport  that  she  lived  on  Pala- 
tine Hill  about  a  quarter  of  a  mile  from 
plaintiff  and  his  family,  and  that  she  and  the 
iScbneiders  frequently  visited;  that  as  far 
as  she  could  see  Schneider  and  his  wife  got 
along  as  nice  as  any  married  couple,  they 
were  jolly,  friendly,  and  affectionate;  th^ 
always  had  lots  of  fun  together  In  the  eve- 
ning. This  witness  stated  that  she  had  a  talk 
with  Mrs.  Schneider  when  she  was  very 
sick,  and  that  she  said  "that  she  had  had  an 
abortion  performed;  that  he  (Schneider)  did 
not  want  me  to  have  it  done."  I  said,  "I 
would  never  tell  anybody  about  that."  and 
she  said,  "I  never  told  anybody  bat  papn 
and  you,  Mrs.  O'Keefe." 

Plaintiff,  Jacob  Schneider,  testified  in  his 
own  behalf  in  substance  that  he  and  Mary 
Tapfer,  the  daughter  of  the  defendant,  were 
married  August  1,  1912;  that  before  they 
were  married  he  worked  for  the  defendant 
on  the  Palatine  Hill  dairy,  and  afterwards 
near  Vancouver,  commencing  1911;  that  he 
quit  work  about  the  last  part  of  July,  1912, 
went  baok  to  the  eld  plaM  m  Palatine  HiU 
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imd  vorked  tot  a  Mr.  Vbs^j  for  about  two 
weOa;  tbat  Muy  wrote  to  blm  ttiat  her 
tether  wanted  him  to  Quit  and  give  her  up ; 
tbat  th^  were  married  without  the  knowl- 
edge of  her  parent8i  and  they  went  to  Den- 
Ter,  Colo.,  where  thi^  remained  about  five 
months*  and  then  they  went  to  a  place  near 
Seattle,  where  they  worked  about  three 
months  on  a  farm.  That  about  the  12th  of 
Ausost,  1816,  Mrs.  Schneider  told  him  as 
ffdlows: 

"She  said  she  told  her  papa  aboat  It,  that  Bhe 
was  in  the  family  way,  and  he  tt^d  her  to  so 
to  the  doctor  to  have  an  operaticMi  performed. 
I  told  her  on  the  phone  I  would- not  do  such  a 
thing;  that  as  long  as  God  give  me  two  chil- 
dren htf  conld  give  us  another  <hi^  and  I  was 
willing  to  raise  the  child." 

Tbat  after  his  wife  left  blm  September 
5th,  he  went  to  see  her  three  times.  The 
.flrst  time  about  the  middle  of  September. 
About  tbat  time  Mr.  Von  Hoomissen  told 
bim,  "Well,  Jake,  your  wife  was  here,  and 
she  told  me  she  won't  go  back  to  you,"  I 
said,  "What  is  wrong?"  And  be  said.  "She 
aaid  she  don't  want  any  more  children." 
Tbat  about  10  or  12  days  after  bis  wife  left 
bim,  after  writing  two  letters,  be  went  to 
Mr.  Tapfer's  and  asked  to  see  Mary,  and 
asked  wbere  she  was.  Tbat  ber  father  told 
him  she  was  In  the  city  of  Portland.  Tbat 
bis  wife  afterwards  told  blm  she  was  cook- 
ing for  a  straw  baling  crew  about  a  mile 
and  a  half  from  her  father's  place.  Tbat 
when  he  worked  for  the  defendant  "be  was 
cross  and  rough  against  me."  Tbat  de- 
fendant called  him  an  "ignorant  fool"  and 

"crazy" ;  he  even  called  me  "a  a-  of  a 

b  That  when  the  children  cried  de- 
fendant said  they  "were  just  like  the  old 
man."  That  his  wife  told  blm  that  ber  fa- 
ther told  ber  a  few  times  that  "as  long  as 
she  lives  with  me  she  wouldn't  get  nothing. 
She  wouldn't  get  nothing  fran  tiim."  Tbat 
be  bad  only  seen  his  wife  to  speak  to  ber 
In  the  lawyer's  office  once  since  she  left  him. 
Ttiat  be  begged  her  to  come  back,  and  that 
he  tKgged  ber  father  to  give  ber  back.  Tbat 
there  was  no  dispute  or  trouble  when  bis 
wife  left  him.  The  plaintiff  further  testl- 
Qed  that  the  defendant  told  blm  to  his  face 
tbat  be  was  a  fool ;  tbat  be  was  a  green,  ig- 
norant foreigner;  "tbat  I  was  no  man  for 
Mary."  Mrs.  Mary  Schneider,  as  a  witness 
for  the  defendant,  in  answer  to  the  ques- 
tion, "Why  did  yon  leaTe  him  (plaintiff)  the 
last  timer  said: 

**A.  Beeanse  he  had  gotten  me  into  the  Cam- 
fly. way,  and  I  lud  an  abortion  performed,  and 
he  had  called  me  a  murderess  and  treated  me 
without  any  consideration  whatever,  and  he  de- 
manded me  to  work  just  as  hard  after  that 
operation  as  when  I  was  in  perfect  health,  and 
f.  .was  so  worn  down  and  mn  down  and  sick 
tbat  I  couldn't  stand  It  to  live  with  him  any 
hmgar,  aJid  that  was  the  reason  I  left.  I 


thought  if  I  stayed  wltA  Um  any  longer  my 
years  wm  numbered." 

There  wag  direct  evidence  tending  to  show 
tbat  the  defendant  stated  to  plaintiff  that 
he  was  a  fool  and  an  ignorant  foreigner, 
"that  be  was  no  man  for  Mary,"  and  that 
the  defendant  was  Instrumental  In  Inflnene- 
Ing  Mary  Sclmeider  to  leave  plaintiff's  home 
when  be  told  her  on  September  4,  1916,  the 
day  before  she  left,  that,  "Ton  better  come 
out  with  me  and  take  the  children  along;" 
that  the  defendant  bad  furnished  his  daugh- 
ter with  mon^  when  the  husband  had  re- 
fused to  snpply  her  with  funds  tor  the  por- 
pose  dedred,  and  the  further  taxt  that  he  In- 
quired of  Mary  whether  she  had  finished 
paying  the  doctor,  and  let  her  have  $20  tm 
that  purpose,;  that  before  Mary  left  defend- 
ant had  a  conversation  with  her  in  ttie  Ger- 
man language,  which  the  witness  Mrs.  Bdia- 
er,  who  was  present,  coi^  not  understand, 
and  that  when  Mrs.  Reiser,  at  ptaintifTs  re- 
quest went  to  defendant's  bmne  mttex.  the 
s^ratlon  to  Induce  the  wife  to  return  to 
her  husband's  house,  and  she  consented  to 
let  Mr&  Beiser  take  the  Uttle  girl  with  her 
npon  her  return,  when  Mrs.  Beiser  was  talk- 
ing to  the  defendant  and  Mrs.  Schneider 
both  in  regard  to  the  matter,  the  d^endant 
said  nothing,  and  did  not  attempt  to  Induce 
the  wife  to  retnm  to  her  home;  that  on  the 
following  morning  tb»  wife  changed  ber 
mind  and  refnsed  to  let  the  child  return 
wiUi  Mrs.  Beisw,  and,  further,  that  when 
idalnUff  Tlalted  the  defoodant'e  home  to 
his  wifb  fee  z^om  the  deC^dant  told  plain- 
tiff bis  wife  was  in  Portland,  when  she  was 
<Hily  a  Bhint  distance  away,  cooking  for 
straw  tmlers;  that  the  wife  her  hus- 
band on  September  6,  1S16,  and  never  re- 
turned; tbat  when  she  left  she  went  direct 
to  the  office  of  an  attoniey  who  had  done 
her  fiither's  business  for  about  two  years  be- 
fore that  time,  and  consulted  him  in  re^rd 
to  obtaining  a  divorce;  that  defendant  tele- 
phoned to  Mrs.  Beiser  abont  meeting  his 
daughter  at  the  law  office. 

From  the  statement  of  defendant  to  the 
wife  at  the  time  of  the  money  transaction 
on  S^tember  4,  1916,  and  the  other  circum- 
stances in  evidence,  the  Jury  ml^t  fairly  be- 
lieve that  the  defoidant  knew  about  the 
criminal  operatitm,  and  that  defendant  aided 
and  encouraged  Mra  Schneider  in  having 
the  same  performed  against  the  will  of  her 
hmdund;  tbat  defendant  malltdously  influ- 
enced bis  daughter  to  leave  ber  husband 
and  remain  away  from  her  home;  tbat  when 
she  left  it  was  understood  between  her  and 
ber  father  that  she  was  not  going  to  her 
father's  home  for  a  visit  only,  but  to  re- 
main* 

It  is  the  claim  of  defendant's  counsel  that 
the  witness  Lillian  B^ser  "squarely  perjur- 
ed herself  In  relation  to  this  transaction, 
and,  having  heard  of  the  passing  of  the  fSOt 
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declared  she  saw  It  glTen."  This  Is  certain- 
Ij  a  very  material  Incident  as  testified  to  by 
Mrs.  Reiser,  but  the  tmth  or  falsity  of  her 
statement  Is  a  question  solely  for  the  jury  to 
determine.  It  Is  contended  on  behalf  of  de- 
fendant that  the  testimony  In  regard  to  the 
defendant  letting  Mrs.  Schneider  have  money 
for  a  certain  purpose  had  no  relation  to  the 
condition  of  the  mind  of  the  wife,  and  was 
Incompetent,  but  the  jury  evidently  came 
to  a  different  conclusion  in  regard  to  the 
matter.  This  was  the  situation :  Mrs.  Schnei- 
der had  solicited  the  consent  of  her  bus< 
band  to  have  the  operation  performed  and 
funds  to  pay  for  the  same,  and  had  been  re- 
fused. She  then  states  that  she  went  to  her 
father  and  told  him  her  trouble,  and  receiv- 
ed his  approval  and  the  money  to  pay  the 
expense.  Could  the  Jury  not  believe  from 
this  ihat  It  would  tend  to  lower  the  plaintiff 
Id  the  estimation  of  his  wife  In  falling  to  do 
for  her  what  her  father  was  willing  to  do? 
In  her  mind  this  was  an  important  matter, 
and,  according  to  her  version  as  a  witness, 
related  to  the  cause  of  her  leaving  the  plain- 
tiff. 

Malice  need  not  consist  of  open  and  af- 
firmative declarations,  bnt  may  be  indicated 
by  conduct  and  acts;  and,  in  determining 
whether  the  defendant  acted  maliciously.  It 
is  necessary  to  consider  the  circumstances, 
situation,  and  relationship  existing  between 
the  parties.  Leav^  r.  Leavell,  122  Mo.  App. 
654,  99  S.  W.  460.  Some  of  the  evidence  Is 
circumstantial  and  a  large  part  of  the  testi- 
mony is  c<Hitradlcted  by  defoidant  Never* 
theless  It  cannott  by  any  process  of  reason* 
ing.  be  said  that  there  was  no  competent  erl* 
dmce  to  support  Uie  rerdlct.  In  cwslder- 
Ing  the  testimony  la  this  case,  we  aihould  not 
lose  flight  of  ttie  fact  tha^  according  to  the 
result  of  the  dlrtHUse  proceeding,  the  plain- 
tup,  Jacob  Schneider,  was  not  at  fault 
From  that  result  It  does  not  appear  that 
there  was  any  neceflsltT  for  the  defendant, 
Tapfer,  to  Interfere  and  care  for  bis  daugh- 
ter. The  weight  of  the  evidence  and  the 
credibility  of  the  witnesses  are  solely  for 
the  consideration  of  the  Jury.  There  were 
no  exceptions  saved  to  the  charge  of  the 
court  to  the  Jury.  Much  of  the  testimony 
was  detailed  by  the  witnesses  without  ob- 
jection, both  sides  giving  their  version  of  all 
the  main  facts  and  circumstances  of  the 
case.  In  Price  v.  Price,  91  Iowa,  693,  60  N. 
W.  202,  29  L.  R.  A.  150,  51  Am.  St.  Rep.  360, 
an  action  by  the  wife  against  the  parents  of 
the  husband  for  alienation  of  the  husband's 
affection.  It  was  held  that  evidence  that  the 
defendants  had  threatened  the  husband  with 
disinheritance  If  he  continued  to  live  with 
plaintiff,  that  while  living  happily  with  plain- 
tiff he  received  letters  from  defendants  which 
he  refused  to  show  plaintiff,  and  immediately 
thereafter  left,  was  competent  to  sustain  a 
verdict  for  plaintiff.  In  the  present  case  the 


threat  that  plaintiff's  wife  would  receive 
nothing  from  defendant  a^  long  as  she  lived 
with  plaintiff  is  practically  Identical  with 
that  in  the  Iowa  case.  The  conversation 
d^endant  had  with  his  daughter  In  German 
just  before  she  left  the  plaintiff  corresponds 
with  the  suppressed  letter  In  the  case  men- 
tioned. It  was  for  the  Jury  to  draw  their 
own  inference  from  these  facts  and  circum- 
stances taken  in  connection  with  ttie  other 
testimony  in  the  case. 

In  passing  upon  a  miction  for  nonsuit  on 
review,  the  appellate  court  will  give  the 
plaintiff  the  benefit  of  all  the  Intimate  In- 
ferences that  may  fairly  be  drawn  from  the 
evidence.  An  assignment  of  error  In  deny- 
ing such  motion  will  be  sustained  only  when 
there  is  no  legitimate  room  for  a  difference 
of  opinion  as  to  the  effect  of  the  evidence, 
and  when  die  court  can  say  that  there  is  no 
evidence  tending  to  support  the  verdict  in 
some  essential  particular;  this  although  the 
testlmmy  of  plaintiff  is  contradicted  by  that 
of  the  defendant.  Article  7,  {  3,  Constitution 
of  Oregon ;  Crowder  v.  Tovovlch,  84  Or.  41, 
164  Pac.  576;  Sink  v.  Allen,  79  Or.  78,  IM 
Pac.  415;  Jobns<H>  t.  Portland  Ry.  L.  &  P. 
Co..  79  Or.  408,  155  Pac.  375. 

The  reciprocal  obligations  of  parent  and 
child  endure  through  life,  and  the  duty  of 
discharging  these  divinely  Instilled  obliga- 
tions cannot  be  abrogated  by  the  child's  mar- 
riage. The  parent  may  In  good  faith  couo- 
sel  and  advise  his  daughter  who  has  con- 
tracted an  anhappy  marriage,  and  may  care 
for  her  In  the  pareotal  home  even  against 
tba  expressed  wish  ot  ttie  nntaithful  lins. 
band.  TDcker  t.  Tndur,  74  Hiss.  93.  98. 19 
Sonth.  900,  S2  L.  R.  A.  628.  Hence,  In  aa 
action  against  the  father  of  j^aintllTa  wife 
for  the  allenatkMi  of  the  letter's  affectum, 
it  is  Incombent  upon  the  platntUt  to  show 
that  ft»  detoidant  was  actuated  by  malice. 
In  8n<di  a  case  Qie  father,  nnder  the  cloak 
of  parental  kindness  toward  his  daughter, 
tias  no  license  to  transcend  both  dlvlue  and 
human  laws,  and  counsel,  encourage,  or  aid 
the  wife  In  the  advmncemait  of  a  petty  whim 
or  desire  to  have  a  criminal  operation  per. 
formed. 

Takip^  into  c<msIderatlon  all  of  the  acts 
and  conduct  of  the  defendant,  his  demeanor 
toward  plaintiff,  his  statements  to  plaintiff, 
and  his  action  soon  after  the  wife  left  plain- 
tiff, in  harshly  foreclosing  the  mortgage  on 
the  dairy  property  when  plaintiff  had  suc- 
ceeded in  reducing  his  Indebtedness  during 
the  short  time  that  he  ran  the  dairy  tinder 
somewhat  adverse  circumstances,  and  attach- 
ing plaintiff's  property,  and  ousting  the 
plaintiff  from  the  dairy  farm.  It  was  for  the 
jury  to  flay  whether  the  defendant  evinced 
maUce  toward  plaintiff.  There  was  evidence 
tending  to  show  such  malice.  A  careful 
reading  of  all  of  the  testimony,  some  of 
Which  has  been  referred  to,  leads  us  to  con- 
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elude  that  tliere  was  no  error  In  oTcrrollng 
the  motion  for  a  nonsuit 

Another  assignment  of  error  is  directed  to 
a  C(HiTersatl<m  between  plaintiff  and  Mary 
Tapfer  Immediately  prior  to  their  marriage, 
in  wbicb  she  told  the  plaintiff  that  her  fa- 
ther and  mother  "wanted  her  to  quit  al- 
together." It  was  plaintlfTs  contention  that, 
because  of  the  runaway  marriage  and  other 
circumstances  pertaining  to  their  union,  de- 
f^dant  cherished  a  feeling  of  hostility  to- 
ward him.  Tills  conrersation  threw  a  mere 
ride  light  on  the  conditions  existing  at  the 
time  of  the  marriage.  The  defendant  wrait 
into  the  same  subject  in  his  testimony.  This 
testimony  was  of  the  same  nature  as  ttiat 
heretofore  discussed.  There  was  no  reversi- 
Me  error  admitting  the  same. 

The  cause  was  fairly  submitted  to  the 
jury.  The  Judgmwi  of  the  lower  court 
should  be  affirmed. 


(12  Not.  2H) 

RICHARDS  Y.  VBRMILYEA.  (No.  2057.) 
(Supreme  Coart  of  Nevada.  April  26,  1919.) 
iAPPBAI.  ANn  BbBOB  <=9854(l)~RCTnBW— Rka- 

■on  roB  JuoeuBNT— Etioeno. 
Th6  rale  of  law  that  a  judgment  wbich  is 
ri^t  will  not  btf-  rerersed  lAerely  because  a 
Wrong  reason  Is  ^ven  may  not  be  appHed  to  np- 
hdld  a  Jnc^ent  not  sustained  by.  snflMent  vh- 
dence. 

Appeal  from  District  Court,  Nye  Oonnly; 
Mark  IL  AverUl,  Judge. 

On  rehearing.  Petition  for  rehearing  de- 
joled. 

Tor  former  opinlcm,  see  176  Pac.  188.  See, 
also,  180  Pac  121. 

H.  r.  Cooke,  of  Toncqmh,  for  appellant 
George  B.  Thatcher,  of  Carson  OUj,  for 
respondent 

OOIiEJMAN.  a  J.  A  very  earnest  petition 
for  a  rehearing  has  been  filed  In  the  above- 
eatitled  case,  and  wo  will  bri^y  state  our 
Tiews  thereon. 

It  Is  first  insisted  tliat  the  evidence  shows 
that  Richards  and  Degman  sold  their  option 
for  (2,000,  of  which  «1,600  was  paid,  leaTlng 
a  balance  of  $500  unpaid  upon  the  purchase 
price,  and  that  this  amount  la  the  amount 
of  damage  sustained  by  respondent  Con- 
ceding, for  the  'purpose  of  disposing  of  tiilt 
petition,  that  the  entire  purchase  price  was 
paid,  except  $000,  It  appears  beyond  dispute 
that  the  unpaid  $600  was  to  have  been  paid 
In  stodc,  by  delivery  to  respond^t  of  26,000 
■hues  npoD  a  designated  date;  hence  it  Is 
clear  that,  hfld  the  company  been  incorporat- 
ed as  agreed,  the  value  of  the  stock  as  of 


that  date  would  have  been  the  measure  of 
damage,  had  it  not  been  Issued  to  rrapondent; 
and,  had  the  stock  been  worth  |1  per  shar^ 
respondent's  damage  would  have  been  $26,- 
000,  whltai  amount  he  would  probably  have 
sought  to  recover.  The  comimny  not  having 
been  organized  as  agreed,  the  question  is: 
Does  the  evidence  sustain  the  Judgment?  We 
do  not  undertake  to  state  what  the  measure 
of  damage  was.  We  simply  conclude  that  we 
cannot  arbitrarily  say,  nor  could  the  trial 
court  arbitrarily  say,  that  It  was  $600 ;  and 
the  evidence,  as  we  pointed  out  In  the  orig- 
inal opinion,  does  not  sustain  the  judgment 
of  $300  rendered  by  the  trial  court. 

Counsel  for  petitioner  contends  tbat  In  our 
former  opinion  we  held  that  the  Judgment 
of  the  court  should  be  reversed  because  the 
reason  given  therefor  was  not  the  right  one, 
and  our  attention  Is  called  to  several  cases 
from  fore^  Jurisdictions  holding  that  If  the 
Judgment  is  right,  though  the  wnmg  reason  Is 
given  ther^or,  it  should  be  reversed.  There 
can  be  no  doubt  as  to  the  rule  of  law 
that  a  Judgmmt  whldi  Is  zlght  will  not  be 
reversed  merely  because  a  wrong  reason  is 
given  ther^or.  and  we  need  not  se^  au- 
tborit7  outside  of  our  own  Jurisdiction  to 
sustain  this  rule.  Jumbo  Mining  Go.  v.  Dis- 
trict Court  28  Nov.  oa  page  264,  81  Pac  on 
page  164.  But  we  do  not  think  we  conceded 
that  the  Judgment  was  ri^t  In  the  con- 
dnding  pfiragraidi  ot  the  opinion  we  held 
that  "the  evldoice  does  not  sustain  the  Judg- 
ment" 

The  petition  for  a  rehearing  la  denied. 

.SANDERS,  J.,  ocmcara. 

DVCKSm,  J.,  not  having  been  a  member 
of  the  court  whoi  this  case  was  ozlginally 
dlq^tsed  ctf  did  not  partlc^te  her^. 


(42  N«T.  m) 

RICHARDS  r.  VERHILTBA.  (No.  S06T.) 
(Supcone  Court  of  Nevada.  April  2&,  iei9J 

1.  Costs  ^=3244— On  Appeal— Awabd— Stat- 
utes. 

Under  the  provisions  of  Rev.  Laws  1912,  | 
53S1,  where  the  Supreme  Court  in  reversing  a 
judgmeot  makes  no  order  as  to  costs,  the  costs 
shall  be  allowed  to  the  party  Qbtaining  relief, 
and  where  a  judgment  for  plaintiff  for  $300  was 
reversed,  it  follows  as  a  matter  ot  course  that 
costs  are  recoverable  by  appellant  without  an 
order  therefor. 

2.  Costs  •S=a264(l)  —  Oir  Appkait-Coft  or 
TKAnsoBiPT— OouBT  Ruuno. 

In  computing  the  costs  under  Supreme  Court 
rule  6  (164  Pac.  vili),  fixing  the  amount  to  be 
allowed  per  folio  for  a  typewritten  copy  <A  the 
ttanacript,  it  was  error  for  the  clerk  to  laclncle 
in  bis  calculation  the  original  papers  on  flit 
and  included  In  the  record. 
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8.  Cosn  *=»251  — Oif  Appeai.— Rbtibsai.— 
Pbehiuhs  on  Affeixart'b  Stat  Bond. 
Items  for  cash  paid  a  surety  company  by 
appellaat  as  premiums  od  the  appeal  aod  stay 
bond  are  proper  elements  of  costs  to  be  col- 
lected by  appellant  upoa  rerenal.  In  view  of 
Bev.  Laws  1812.  |  699. 

Ai^ieal  from  District  Gonrt,  Nye  Gonnty; 
Biark  R.  Averill,  Judge. 

Salt  hs  CIj.  Blcbards  tgfiUjtat  S.  E.  Ter- 
mi^ea.  Judgment  for  plaintiff,  motion  for 
new  trial  denied,  and  defendant  appealed, 
and  tbe  Judgmmt  was  reversed  (175  Pac. 
188).  On  respondent's  aiveal  tram  the  mllng 
of  tbe  clerk  on  the  cost  bill.  Bullng  of  tbe 
clerk  snstaloed  as  modified. 

H.  R,  Coc^e,  of  Ttmopati,  for  aivellant 
Qeorse  B.  TtaatiAer.  of  Carson  City,  for 
respondent 

OOLBMAN,  a  J.  Btoq>ondakt  bas  appeal- 
ed from  tbe  mine  of  tbe  clerk  upon  the  cost 
bill  filed  by  appellant  herein. 

[1]  It  is  first  cMktended  that  appeiiant  can 
recoTer  no  costs,  because  no  order  was  made 
as  to  costs  in  tbe  opinion  reversing  the  judg- 
ment of  the  lower  court  Section  5381,  Re- 
vised Laws  1912,  provides  that  when  this 
court,  in  reversing  a  jndgmoit^  maka  no  or- 
der as  to  costs,  costs  shall  be  allowed  to  the 
party  obtaining  any  reUef.  The  jndgmimt  for 
9800  having  been  reversed,  It  f (dlows  as  a 
matter  of  course  that  costs  are  recoverable 
by  appellant  Dixon  t.  Soutton  Pacific  Co., 
42  Ner.  — k  179  Pac  882. 

[t]  nie  neztobJectt(mlBtotheralli]«otthe 
derk  upon  the  amount  allowed  am>dlant  for 
copying  the  transcript  on  appmL  Bule  TI 
atM  Pac.  viil)  of  the  court  fixes  ttie  amoonfl 
to  be  allowed  per  folio  for  a  typewritten  copy 
of  the  transcript  The  derk.  In  making  his 
mllng,  InadTortently  indnded  in  his  calcula- 
tion, as  a  basis  for  his  ruling,  the  original 
papers  on  file  and  Isduded  in  the  record.  We 
think  the  rule  contemplates  that  no  allow- 
ance shall  be  made  for  ori^nals,  but  only  for 
papers  actually  copied.  We  are  of  the  opin- 
ion that  only  $78.76  should  be  allowed  for 
copying  the  transcript  on  appeal. 

The  third  Item  complained  of  Is  the  cost  d 
typing  appellant's  <^>enlng  brief.  This  was 
purely  a  matter  of  calculation,  and  we  do  not 
find  that  the  derk  erred  In  readilng  his  otm- 
elusion. 

[3]  The  last  objection  concerns  the  Item  for 
cash  paid  the  surety  company  by  am^ellant  as 
premiums  on  the  appeal  and  stay  bond;  It 
being  contended  that  they  are  not  a  proper 
Item  of  costs.  Sectiw  680,  Revised  Laws 
1912,  expressly  makes  such  Items  proper  ele- 
ments of  costs  to  be  collected  by  the  party 
who  has  been  compelled  to  incur  such  liabil- 
ity. 


BBPOBTEB  Qtav. 

Bxcept  as  modified  as  to  the  item  maittooed 
relative  to  copying  the  transcript  oa  awtaH, 
the  ruling  of  the  derk  is  sustained. 

SANDERS,  concurs. 
DUCKBR,  J.,  not  parttdpatlng. 


(4S  N«r.  ») 

BOBEBTSON  T.  BOBBBTSON.  <Ne.  2835.) 
(Supreme  Court  of  Nevada.    AprQ  2S,  lUft) 

1.  Hdsbahd  ano  Wirs  «S9279(Q  —  Agbb- 
UNT  Srtuho  Biqhtb  in  CoitMUIfnT— 
Bbkach. 

Plaintifl  wife,  defendant  iu  divorce  suit  by 
filing  motion  In  divorce  proceeding  to  set  asidt 
divorce  decree  in  favor  of  her  husband,  togeth- 
er with  answer  to  the  merits  specifically  ask- 
ing for  attorney's  fees  and  other  money,  vio- 
lated contract  whereby  she  agreed  not  to 
mand  a  division  of  eonmiunity  property,  or  tA 
for  bdU  money  in  craslderatiMi  of  husband's 
promise  to  pay  hn  a  spedfled  sum  iu  settle- 
meat  of  oommunity  property  rights. 

2.  BucnoiT  or  BnaniBa  «»8ff>— Acts  Oom- 
mroTiNe  ax  Buotioh. 

Where  plaintUt  wife,  defendant  in  divorce 
salt.  Instead  of  bringing  action  for  hosbanf s 
breach  <tf  contract  whereby  be  agreed  to  pay 
ber  a  vadflsd  sum  in  condderatiiMi  of  hw 
agrtemsDt  not  to  demand  a  division  of  com- 
imnnity  pnq^rty.  or  ask  for  suit  money,  Iiistl- 
tuted  proceedings  to  set  aside  divorce  decree  ia 
his  favor,  JMd,  she  cannot  maintain  suit  on  the 
contract;  the  remedies  bdng  Inconsistent  and 
she  havlag  made  an  election. 

Appeal  from  District  Court;  Nye  Oovnty; 
Blark  B,  Ara111«  Judge. 

Action  by  Ama  Fecht  Bobertstm  against 
James  Cuthbert  Bobertson.  Judgment  for 
defendant,  and  idainttff  appeals.  Affirmed. 

H.  B.  Oooke,  of  Tmopah,  for  appellant 
r.  K.  Pittman  and  M.  M.  Detch,  both  ot 
Ton<vah,  for  tmpmimt. 

DUCKER,  J.  nils  Is  an  action  for  the 
breach  of  a  contract  The  re^ndent  and  ap- 
pellant were  husband  and  wife,  and  during 
the  pendency  of  an  action  for  divorce  Insti- 
tuted by  the  husband  entered  Into  a  writteo 
contract  whereby  the  appellant  agreed  ttiat 
In  the  event  a  dlrorcc  was  granted  to  plain- 
tiff she  would  not  pray,  ask,  or  request  1b 
said  action  for  divorce  the  court  to  award 
or  allow  her  any  alimony,  maintenance,  or 
support  of  any  kind,  diaract^.  or  descriptton. 
temporary,  permanent,  or  otherwise,  from  or 
against  said  plaintiff  nor  any  award  or  allow- 
ance for  costs  In  said  action  nor  any  allow- 
ance or  award  for  attorney's  fees  therein. 
It  is  further  mutually  agreed  between  them 
for  the  purpose  of  for  all  time  settling  and 
dlq^oslng  of  their  propmty  rl^ta  that  z«- 
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^pondent  should  pay  tbe  appellant  the  sum  of 
$3,000  in  the  foUowiits  tDanner :  The  sum  of 
ISO  OD  the  6th  day  of  July.  1015;  the  snm  of 
fOO  on  the  6th  day  of  August,  191S;  and  tbe 
•am  of  $00  on  the  6th  day  of  every  month 
commencing  on  the  6th  day  of  September, 
1916.  until  tbe  whole  of  said  sum  of  $3,000 
la  paid.  It  is  also  agreed  that,  if  respond- 
ent make  default  In  any  of  the  monthly  pay- 
ments aa  the  same  become  due  and  continue 
bi  d^ult  for  the  period  of  80  days,  then  in 
that  ev&it  the  whole  of  said  snm  of  $3,000  or 
w>  much  thereof  as  remains  unpaid  shall 
Immediately  become  due  and  payable  and 
sDbJect  to  an  action  by  the  appellant  for  the 
collection  therec^;  the  respondent  waiving 
all  defenses  to  such  adJon  other  than  the  de- 
fense of  full  payment  In  consideration  of 
the  said,  promises  on  the  imrt  of  respondeat 
and  the  faithful  performance  thereof,  ap- 
pellant agrees  to  make  no  demand  for  any 
property  of  the  parties.  There  is  also  an 
agreem^t  In  the  contract  that  payments 
shall  cease  upon  the  event  of  the  remarriage 
of  wife. 

The  contract  was  executed  by  the  portiee  on 
the  30th  day  of  August,  1915.  and  payment  of 
the  sum  of  $100  for  the  months  of  July  and 
August,  1915,  Is  acknowledged  in  the  contract 
by  the  wife.  In  ttw  oomplalnt  It  la  alleged 
that— 

portion  ni  the  $8,000  spedfled  in  said 
written  agreement  to  be  paid  by  the  defendant 
herein  to  tbe  plaintiff,  in  tbe  manner  and  at 
the  times  as  In  said  agreement  provided,  has 
been  paid  by,  for.  or  on  behalf  of  said  defradant, 
save  and  except  the  anm  of  $100,  receipt  of 
which  is  acknowledged  in  and  by  said  agree- 
ment,  and  an  additional  $75  subaeqaently  paid 
in  full  of  the  $Ct0  payment  by  the  terms  of 
■aid  agreement  due  and  payable  on  September 
6,  iMA,  and  $25  on  account  of  the  $50  payment 
due  and  payable  by  the  terms  of  said  agreement 
on  October  6,  191S,  leaving  a  balance  due, 
wholly  unpaid,  and  owing  from  said  defendant 
to  plaintiff  in  the  sum  of  $2,^,  with  Interest 
on  said  Bum  from  November  6, 1915,  until  paid, 
at  the  legal  rate  of  7  per  cent,  per  annum," 

The  defense  is  based  on  the  grounds  that 
the  payments  alleged  to  be  due  and  unpaid 
were  in  writing  waived  and  dOFerred  until 
much  time  as  the  i^alntlff  should  make  a  de- 
mand upon  the  defendant  for  payment  of  the 
eame  or  until  the  defendant  should  volunta- 
rily resume  the  making  of  such  payments,  and 
that,  before  such  demand  or  resumption  of 
payments  was  made,  the  plaintiff  breached 
her  contract  As  to  the  breach  of  her  con- 
tract claimed  by  defendant  it  Is  alleged  in 
his  amended  answer  that  on  the  28th  day  of 
February,  1916,  she  caused  to  be  filed  in  the 
.district  court  in  the  divorce  proceeding  her 
motion  to  set  aside  the  decree  of  divorce 
granted  to  her  husband,  together  with  an 
affidavit  and  verified  answer  wherein  she 
se^s  to  set  up  a  defense  In  the  divorce  pro- 
oeeding,  and  whereby  she  asks  for  an  order 
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of  the  court  directing  the  plaintiff  therein 
to  pay  attorney  fees,  traveling  expenses, 
maintenance  during  the  pendency  of  the  ac- 
tion and  alimony  pendente  lite,  wherein  she 
seeks  a  division  of  certain  community  prop- 
erty ;  that  said  proceedings  are  still  pending 
und  undetermined  In  tbe  court;  that  in  the 
preparation  of  the  defense  In  the  hearing  of 
said  motion  the  plaintiff  therein  was  com- 
pelled to  and  did  «nploy  counsel  and  expend 
certain  sums  of  money,  and  has  been  ready  at 
all  times  to  be  present  to  have  said  motion 
beard  and  determined. 

The  case  was  tried  In  tbe  district  court 
without  a  Jury,  and  Judgment  rendered  for 
the  respondent 

Appellant  appeals  from  the  Judgment  and 
the  ord»  of  the  district  court  ovemillng  ber 
motion  for  a  new  trial 

A  number  of  errors  are  assigned,  but  as 
the  Judgment  of  the  district  court  must  be 
affirmed,  we  deem  it  unnecessary  to  consider 
many  of  tiie  errors  claimed  by  ai^llant 

Tbe  evidence  discloses  a  state  of  facts 
wttidi  precludes  appellant  from  maintaining 
this  action. 

It  appears  that  the  subject-matter  of  tbe 
said  contract  la  the  community  property 
rights  of  the  parties,  and  the  contract  was 
entered  Into  for  the  purpose  of  settling  and 
disposing  of  BUdi  rights.  This  is  declared 
In  the  contract  in  the  lotlawing  Ungoage: 

"And  the  said  parties  above  named,  for  and 
in  coDsideration  of  the  mutual  promises,  agree- 
ments, and  stipulations  herein  eontahied.  here- 
by expressly  and  respectlTely  contract  agree, 
and  stipQlate  as  fi^ows  for  the  purpose  of  for 
all  time  settling  and  disposing  of  tbe  proper- 
ty rights  of  the  said  parties  above  named.  •  *  •  " 

Then  follows  respondent's  promise  to  pay 
In  monthly  Installments  the  snm  of  $3,000 
and  appellant's  promise  in  consideration 
thereof  to  make  no  demand  of  any  kind  or 
character  for  any  community  or  other  prop- 
erty of  tbe  said  parties. 

Clearly  It  was  the  intention  of  the  par- 
ties that  app^ant  was  to  receive  under  the 
terms  of  the  contract  the  sum  of  $3,000  In 
lieu  of  her  Interest  in  the  comniunlty  i«op- 
ert7.  The  Judgment  roll  In  tbe  action  for  di- 
vorce which  was  admitted  In  efvidence  on  the 
trial  of  the  case  at  bar  shows  that  after 
the  execution  of  the  contract  a  divorce  was 
granted  respondent  on  tbe  default  of  appel- 
lant It  further  shows  that  on  tbe  28th  day 
of  February.  1916,  and  prior  to  the  com- 
mencement of  this  acUm,  appellant  caused  to 
be  filed  in  the  district  court.  In  the  div(»rce 
proceeding,  a  motion  to  set  aside  the  decree 
of  divorce  granted  her  husband,  together  with 
an  affidavit  and  verified  answer  wherein  she 
seeks  to  set  up  a  d^oise  in  the  divorce  pro* 
cee<Ung.  In  the  prayer  of  tbe  verified  an- 
swer she  asks  for  an  order  of  the  court  re- 
quiring the  reepondenti  to  pay  a  sufficient 
•am  oC  mcHiey  for  traveling  expenses  and  tor 
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her  malnteiuum  during  tbe  pendency  of  the 
action.  Bh9  also  aaks  for  aiich  otiber  and 
farther  relief  as  the  court  may  dean  eanlta; 
ble  and  just 

It  Is  ^l^ed  In  tbe  answer  filed  witb  tbe 
aotl<»i  tbat  tbe  eommiuiity  proporty  of  the 
parties  in  possession  of  respondoit  is  valued 
at  many  thousands  of  dollars. 

It  arooars  from  tbe  record  tbat  this  mo- 
tion to  set  aside  tbe  Judgment  entered  aciUnBt 
appellant  in  the  dlTorce  proceeding  Is  still 
pending  and  undetermined. 

[1]  From  this  state  of  &cts  we  conclude 
tbat  the  district  court  did  not  err  in  hold- 
ing tbat  the  appellant  breached  h^  contract 
as  alleged  In  the  afflrmatlTe  defense  set 
fortb  In  respondent's  amended  answer. 
There  is  no  specific  demand  in  tbe  answer 
aoctHnpanying  tbe  motion  for  a  dlvisloa  of 
the  community  property,  but  there  is  an  al- 
i^tioa  as  to  such  property  and  Its  value, 
and  a  prayer  for  equitable  relief.  If  the 
Judgment  were  set  aside  and  a  dlvMce  grant- 
ed either  party,  the  court  could,  and  doubt- 
less would,  under  a  pleading  and  In  an  action 
of  this  hind,  make  such  division  of  the  com- 
munity property  as  appeared  to  be  Just  and 
equitable.  Her  intention  to  obtain  such  re- 
lief In  tbe  event  of  a  decree  of  divorce  Is 
evident  from  the  answer  and  the  nature  of 
tbe  proceedings.  She  Qiedfically  asks  for 
attorney  fees  and  other  money  to  oiable  her 
to  make  h^  defense;  In  her  contract  with 
ret^ndent  She  agrees,  In  consideration  of 
his  promise  to  pay,  not  to  demand  a  divi- 
sion of  the  community  propoi^,  or  ask  for 
suit  money  for  any  purpose.  Her  attempt 
to  set  aside  the  decree  of  divorce  and  an* 
swer  to  tbe  merits  of  the  action  constitute 
a  demand  for  both,  la  violation  of  her  con- 
tract 

Trw,  It  would  still  require  an  order  of  the 
court  to  opea  the  case,  bat,  so  far  as  appel- 
lant is  concerned,  she  has  initiated  all  tbe 
demand  tbat  she  can  make.  If  It  requires  an 
order  of  the  court  to  ripen  it  Into  a  real  de- 
mand, it  is  certain  Oiat  appellant  Intended 
her  motion  and  answer  to  have  that  effect 

[S]  Appellant  Inrists  that,  prior  to  Qw  time 
she  sought  to  be  permitted  to  answer  In  the 
divorce  action,  respondent  bad  breadied  the 
contract  by  falling  to  make  certain  of  tbe 
monthly  payments  as  agreed.  Tbe  trial  court 
li^d  tbat  she  had  extended  the  time  of  pay- 
ments,^ and  tbat  therefore  respondent  was 
not  In  defoult  in  bis  payment&  We  need  not 
determine  the  question,  for,  as  we  view  the 
casov  if  the  contract  was  actually  breached 
by  the  respondent,  then  by  its  terms  appellant 
could  have  brought  an  action  on  the  cmitract 
for  all  of,  tbe  13,000  remaining  unpaid.  In- 
stead of  choosing  this  r«nedy,  she  elected  to 
institute  proceedings  to  set  aside  the  decree 
of  divorce  and  defend  In  that  actlm.  If  her 
motion  Is  granted,  her  Interest  in  tbe  oom- 
munlty  pnqterty  may  i^operly  be  determined. 


Clearly  these  remedies  are  inconsistent  and 
tbe  appellant  by  electing  to  pursue  the  iatta 
cannot  now  maintain  ad  action  on  the  con- 
tract In  the  one  she  se^  a.  dlvialoii  of  tbe 
community  pKq>erty,  and  in  tbe  otliar  to  re* 
cover  tbe  unpaid  portlm  of  tbe  $8^000  which 
she  agreed  to  receive  tor  ber  interest  in  the 
community  property.  She  is  not  mtltled  to . 
both. 

"It  is  eertahdy  tbe  established  law,  in  every  ■ 
stats  tbzt  has  spoken  on  the  subject  that  the ' 
definite  adt^tion  of  mm  of  two  or  more  inceiH , 
sistent  remedies,  by  a  party  cognizant  of  tbe 
material  facts,  Is  a  conclusive  and  Irrevocable , 
bar  to  hia  resort  te  the  alternative  remedy."  T  ~ 
Encyj;.  PI.  &  Prac.  364,  and  cases  cited. 

"An  election  once  made,  with  knowledge  of 
the  facts,  between  co-existing  remedial  rights 
which  are  Inconsistent  is  Irrevocable  and  cob-  ' 
chiaive.  Irrespective  of  intent  and  coostitateai 
an  absolnto  bar  to  any  action,  suit  oe  proceed- 
ing based  upon  a  remedial  right  inconsistent, 
with  that  asserted  by  tbe  election,  or  to  Uu , 
maintenance  of  a  defense  founded  on  such  Inooa* 
aiatent  right"    16  Cyc  262. 

Counsel  for  appellant  urges  tbat  ber  rem- 
edy In  the  divorce  proceeding  Is  not  available 
unless  the  court  gives  her  leave  to  answer, 
and  tbat  therefore  there  are  not  two  co-exist- 
ing alternative  remedies.  The  conclustvenem 
of  her  election  does  not  depend  upon  the ' 
chances  of  success  that  may  attend  ber  suit 
but  upon  the  fact  that  she  has  resorted  to  a 
remedy  which  Is  Inconsistent  with  the  one. 
she  now  se^s  to  maintain,  and  has  made  i 
Huch  election  with  full  knowledge  of  the  facts 
In  eadi  casfc  i 

Under  a  statute  empowering  courto  to  give 
relief  in  appropriate  cases,  and  In  an  action 
la  whldi  sbe  Is  a  party,  ^e  has  applied  to ' 
a  court  having  Jurisdiction  to  determine  her 
property  rights  for  an  order  to  set  aside  a 
Judgment  entered  against  ber,  so  tbat  she  , 
may  defend  and  obtain  a  determination  of . 
such  property  rights.  Tbe  moU<m  has  heai 
duly  made  and  Is  still  p^dlng.  Appellant 
has  made  no  attempt  to  dismiss  It   It  may 
be  pressed  at  any  time  regardless  of  tbe  out- 
come of  the  present  action.   Appellant  con- 
sidered it  an  available  remedy.   We  camutt 
say  that  It  la  not   Tbe  remedy  sought  may  ■ 
be  to  some  extent  hasardons.  It  la  true,  by 
reasim  of  tbe  Judgment  ottered,  but  It  Is  an 
appropriate  remedy,  and  one  which,  through  . 
no  mistake  of  facto  or  misconception  <it  ber  . 
Tlghta,  she  breached  ber  contract  to  invoke. 

It  is  contended  that  respondent  by  bis  cob-  : 
tract  bound  himself  to  the  single  defense  of 
full  payment  The  answer  Is  that  appelant . 
by  renouncing  ber  daima  under  tiie  contract  r 
la  Meeting  to  pursue  her  remedy  In  tbe  dl-  < 
vorce  proceeding,  released  resfiondent  from 
all  of  his  covmanta. 

Judgment  affirmed. 

GOLSHAN,  a  J.,  concurs. 
SANDBB8,  J,  not  participating. 
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8TATB  a  td.  HUNTEH  t.  RONALD,  Sape- 
rior  Oourt  Judge.  (No.  iSSBO.) 

(Snpreme  Oourt  of  Washlnft^m.  April  T,  1919.) 

1.  Contempt  ^>80— Dchial  ot  Fbxviuqb  as 

Generallr  a  peraon  in  cootflmpt  of  conrt  may 
be  beard  on  mattera  of.  itrict  rM^t,  tltougli  be 
has  no  rii^t  to  be  heard  ss  to  matten  of  faror. 

2.  OoinxMn  «B»ao— Durui.  or  Pbitumb  as 

ZiXneAIir— I>XT0B0B~"B4UIXABU  AOTZOH." 

A  dlvoEce  action  la  an  "equitable  action" 
within  the  rule  ttat  in  equitj  party  in  con- 
tempt cannot  be  beard  antU  he  clears  his  con- 
tempt, and  hence  plaintiff  in  divorce  tn  con- 
tempt for  removal  of  cbild  out  of  jurisdiction  of 
court,  contrary  to  drder,  may  not  dismiss  her 
action,  notwithstanding  Rem.  Oode  1915,  | 
406.  authorizing  Tolontary  dismissals. 

[Ed.  Note.— For  other  defioitjons,  see  Words 
and  Phraaes,  First  and  Second  Series,  Eqnlteble 
Action.] 

Department  1. 

Proceedings  by  the  State  of  Washington, 
on  the  relation  of  Harle  Hunter,  to  procure 
a  writ  against  J.  T.  Bonald,  Judge  of  the 
Superior  Court  for  King  Goonty,  Wash.  Writ 
denied. 

Warren  Hardy  and  Gin,  ^yt  &  Frye.  all 
of  Seattle,  for  plalntUL 
Karr  A  Gregory,  of  Seattle^  for  defendant 

MACKINTOSH.  J.  The  relator  Is  the 
plaintiff  in  a  suit  aedclng  divorce  and  the 
custody  of  her  minor  child.  Pending  the  de- 
termination of  the  action,  the  respondent  or- 
dered the  plaintiff  to  keep  the  child  within 
the  Jurisdiction  of  the  court  over  which  he 
presides.  The  plaintiff  failed  to  compl.v  with 
this  order,  and  then  moved  the  court  for  a 
Ttilantary  dismissal  of  her  action.  The  re- 
spondent refused  to  entertain  the  motion  for 
the  reason  that  the  relator  was  at  that  time 
In  contempt  of  court  for  failure  to  obey  its 
order.  The  relator  Is  here,  asking  a  writ 
compelling  the  respondent  to  hear  and  grant 
her  motion. 

[1,  2]  Can  one  who  is  in  contempt  of  court 
compel  that  court  to  dismiss  an  action  In 
which  such  person  is  plaintiff?  Rem.  Code, 
I  406.  provides  that  an  action  may  be  dis- 
missed by  the  plaintiff  at  any  time  before  the 
Jury  retires  to  consider  Its  verdict,  unless  a 
set-off  or  counterclaim  has  been  interposed 
by  the  defemdant  In  McPherson  v.  Seattle 
Electric  Co.,  68  Wash.  856, 101  Pmc  1084,  we 


held  that  ttila  statute  conferred  an  absolute 
right  upon  the  plaintiff  to  ^smlss,  and  that 
the  court  had  no  dlsovtton  when  mcb  mo- 
tion was  presented.  Flsk  v.  Tacoma  Smelting 
Co.,  49  Wash.  514, 95  Pac.  1082 ;  State  ex  rel. 
Bradway  v.  De  Mattoe.  88  Wash.  36. 1S2  Pac. 
721.  The  genwal  rule  Is  that  a  person  in  con- 
tempt of  court  has  no  rl^t  to  be  heard  as  to 
matters  of  ftivor,  but  on  matters  of  strict 
right  the  court  Is  compelled  to  hear  him,  not- 
withstanding  that  he  may  be  In  contempt. 
This  rule,  however,  seems  to  be  subject  to 
certain  exceptions  in  actions  of  an  equitable 
nature.  In  Washington  Nat'l  Bldg.,  etc.,  As8*n 
V.  Saunders,  24  Wash.  321,  64  Pac.  546,  we 
cited  with  approval  the  following  statement: 

'"Hie  general  proportion  is  true  that  a  ooin> 
plainant  in  an  eqnity  suit  may  dismiss  Us  bill 
at  any  time  before  the  hearing,  but  to  this  gen- 
eral proposition  there  are  some  well-recognised 
exceptions.  Leave  to  dismiss  a  bill  Is  not 
granted  where,  beyond  the  Incidental  annoyance 
of  a  second  litigation  upon  the  subject-matter, 
such  action  would  be  manifestly  prejudicial  to 
the  defendant." 

In  Smith.  Adm'r,  t.  Smith,  2  Blackf.  232, 
the  Supreme  Court  of  Indiana  said:' 

"  *  *  *  Although  a  causa  is  brought  to  a 
hearing  and  an  issue  directed,  until  that  issue 
is  tried  and  there  has  been  a  determination, 
let  the  cause  be  in  what  stage  It  may,  the  com- 
plainant may,  upon  motion,  diamlss  his  blU 
upon  payment  <tf  costs.  There  Is,  however,  an- 
other rule  of  eliancery  practice  equally  general 
viz.  that  when  a  party  is  in  contempt,  he  efln 
not  be  heard  until  he  clears  bis  contempt" 

We  are  thus  called  on  to  determine  the  na- 
ture of  a  divorce  action.  In  Loepper  v. 
Ldepper,  81  Wash.  454.  142  Pac:  1138.  this 
court  said  that  "an  action  for  divorce  Is  a 
civil  action  based  upon  a  statute."  A  better 
definition  Is  that  a  divorce  action  is  sul 
generis  and  possesses  many  equitable  fea- 
tures, and  they  are  so  pronounced  that  in  our 
opinion  the  plaintiff  in  sadi  action  should 
be  subject  to  the  equitable  rule  above  re- 
ferred ta  It  is  sometimes  laid  down  ab- 
solutely that  divorce  actions  are  equitable 
actions  even  under  code  procedure.  9  R. 
C.  I*.  247;  Wadsworth  v.  Wadsworth,  81 
Cal.  182,  22  Pac.  648,  15  Am.  St  Eep.  Sa 

The  relator,  having  been  In  contempt,  will 
not  be  allowed  to  present  her  motkm  to  dis- 
miss her  action  until  die  has  deared  hwaelf 
of  that  contempt 

The  writ  will  be  denied. 

CHADWIOK,  a  J.,  and  MAIN.  tflTOH- 
BIjL,  and  TOLMAN,  JJ.,  concur. 
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BISHOP  T.  T.  RTAN  CONST.  CO.  et  ■! 
(Na  149T6.) 

<Siipraiie  Court  of  WaaUnrton.  April  1, 1910.) 

1.  HlOHWATS    4=9113(5)   —  BOAD  lUPBOVE- 

MKivT — Claim  bt  Subcontbactob— Nohcb— 
Statctixs. 

Notice  of  claim  agaioat  bond  by  contractor 
to  do  hauling  for  Bubcon tractor  to  improve  two 
pi«ee*  of  road,  conadtuting  aeparate  projects, 
for  the  county,  filed  vrlth  the  board  of  eoontr 
commisaioners,  htid  raffidcnt,  as  In  compliance 
with  Rem.  Code  1915,  {S  1159  to  1161—1, 
thongh  it  itemized  the  amoonts  on  the  separate 
projects,  and  also  stated  a  cash  payment  had 
been  mad& 

2.  Fathhit     ^»41(1)  —  Affucatioit  bt 

X«AW. 

If  no  application  of  a  payment  <m  aceotmt 
la  made  by  the  debtor,  the  law  will  mate  the 

appIicati(Ki. 

8.  HlOHWATS     «=i>113(5)  —  iHFBOVIIfXKT  — 
AcnOH  AOAXNBf  COIITBACTOB  AVD  BOHIW 

NoTioK  or  BBazNHina  Wqbk— STAnm. 
A  contractor  to  do  hauling  for  the  sabcon- 
tractor  to  improve  rosds  for  a  county  was  not 
required  by  Bon.  Code,  1915,  S  1159—1,  to 
•em  tiotieB  on  the  principal  contractor  within 
10  daya  aft«r  he  commenced  the  woi^  ol  haul- 
ing as  a  condition  to  maintaining  suit  against 
the  principal  contractor  and  its  bond. 

4.  Appeal  and  Ebbob  ^9l03(9)  —  Rbtikw 
— SirmciENCT  or  Complaint. 
Defendants,  raising  qnesticai  of  sufficiency 
of  oomi^aint  ftw  first  time  in  Supreme  Court, 
can  take  advantage  only  ot  those  defects  which 
are  incapable  of  amendment,  which  show  plain- 
tiff had  no  cause  ot  action. 

D.  HlOHWATS     ^9ll3(5)  —  IlCPBOVEUENT  — 

AcnoiT  AoAiRffr  Contbactob's  Bord— Ik- 

CBEASBD  PBICE. 

In  action  by  haulage  contractor  with  snb- 
otmtraetor  for  road  imiirovement  projects,  in- 
creased price  for  hauling  performed  over  what 
eontractor  would  have  been  entitled  to,  had 
there  been  no  breach  of  contract  by  the  sub- 
ocntractor,  held  chargeable  against  the  main 
contractor's  bond,  required  by  Rem,  Code  1015, 
S8  1159  to  1161—1,  despite  claim  such  increased 
price  amoanted  to  liquidated  damages  or  pen- 
alty. 

6.  PUEADiHs  «=»426(^-OBnonoir  »  Coh- 

PLAIKT— WaIVEE. 

Where,  after  trial  court  ovwruled  motlmi 
to  require  plaintiff  separately  to  state  bis  causes 
of  action,  defendants  answered  over,  and  pro- 
ceeded to  trial  <Hi  the  merita,  they  waived  their 
objection,  aven  if  well  taken. 

7.  OOHTBAOn  ^»2610)  —  Bbbaoh  —  Cam- 

OXLLATIOn. 

Where  subc(»tractor  to  do  road  Improve- 
ment work,  not  only  refused  to  imy  a  ctmtractor 

to  do  hauling  amount  latter  dsimed  to  be  due, 
but  refused  to  determine  with  him  the  amount 
due,  and  pay  him  such  sum  as  might  be  found 


due  on  ths  detemdnation,  as  required,  tlwre 
was  a  breach  ot  oimtract  between  snbcontractos 
and  haulage  ctmtraetor,  entitling  latter  to  can- 
cel agreement 

8.  Contracts  «=3270(1)  —  Bbeaoh  —  Faii.- 
vnK  TO  Cancel— Waivke. 

Failure  by  haulage  contractor  immediately 
to  cancel  his  contract  with  auboontnetor  to  do 
road  improvement  work,  as  he  was  entitled  to 
do  on  the  lAtter's  breadi,  was  not  a  waiver  ot 
the  right;  the  privilege  bdng  open  to  him  at 
any  time  before  the  soboontractor  complied  or 
offered  to  oomply  vith  the  oontraet, 

9.  CoHTBAOTS  4s=3262  —  Bbeaoh  —  Cancbz.- 

LATIOIf— WAIVEB  bt  COHTIHVIKa  WOBE. 

A  haulage  contractw  with  a  aubcontractor 
to  do  road  improvement  work,  who,  after  giving 
notice  to  the  suboraitraetor  of  his  cancellation 
of  the  contract  for  the  subcoattactor'a  breadi, 
continued  to  haul  for  a  few  days^  In  order  not 
to  cause  interruption  ot  the  work,  did  not  tbei^ 
by  waive  the  cancellation. 

UK  Daxaou  ^sbSCKI)  —  linjUIDATBD  Dax- 
AOBB  OB  PeKALTT— HaUUDB  OH  BOAD  IK- 
PBOVKMBHT  WWK, 

A  haulage  ewtractor  with  a  anbcontraelor 
to  do  road  Imiffovemcmt  work,  having  been  sb^ 
ped  from  performing  early  in  the  work<  by  aub* 
contractor's  breadi,  forcing  him  to  cancel,  is 
entitled,  under  provision  of  bis  contract  for  liq- 
uidated damages  or  penalty,  to  recover  the 
amount,  if  not  unconscionably  unreasonable,  per 
cubic  yard  for  haalage  specified  in  the  contract 
in  case  of  breach  by  tiie  subcontractor;  the 
work  having  been  so  planned  that  each  unit 
would  cost  more  at  the  beginning,  on  account  of 
greater  distance  of  baulace,  than  at  the  end. 

IL  HlOHWATS    «S3ll3(5)  —  IlCPBOV,EianT  — 
LlABILTTT     or     OaiBr    COHTBACtOB  AHB 
BonDBHAN. 
The  chief  contractor  to  do  road  Improve- 
ment work  for  a  county  and  his  surety  were 
liable,  to  a  contractor  to  do  haulage  for  tiie 
subcontractor,  service  having  been  rendered  at 
a  reasonable  diarga,  vhatav«r  the  form  of  the 
contract  between  tlie  haulage  contractor  wd 
the  subcontractor. 

12.  WOBE  AITD  LABOB  •=s>4(2)  —  IlCPUBO 
CONTBACT— HAriAOB  ^TI0I8  TO  SUBCOH- 
TBACrOB. 

Where  subcontractor  to  do  road  improve- 
ment work  broke  its  contract  with  its  haulage 
con^ctor,  who  cancded  the  contract,  but,  to 
prevent  interruption  of  ti»  wtnk,  omtinned  to 
do  haulage  after  the  cancellation,  whidi  the 
aubcontractor  permitted  without  objection,  n 
pKKuiae  on  its  part  to  pay  the  reasonable  value 
of  the  services  will  be  implied. 

13.  CUBTOMB  AND  USAOBS  ^»15(1>— AXBtO- 

U0U8  WarPTBH  Cohtbaot. 
In  a  haulage  extractor's  action  against  the 
contractor  to  do  rdad  improvement  work  for  a 
county,  Ite  surety,  and  a  aubcontractor,  the  con* 
tract  for  haulage  being  ambiguous,  as  not  spec* 
ifying  whether  fractions  of  a  mile  should  ba 
treated  as  a  mile,  trial  court  pn^Mrly  admitted 
evidence  to  show  the  custom. 
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Departmait  2. 

Appeal  £HHn  SqpralOT  Gouiti  SiuAuHniali 
County;  Guy  0.  Alston,  Judge. 

Action  by  E.  S.  Bishop,  doing  biuilnees  as 
the  Bisbop  Contracting  Company,  against 
the  T.  Ryan  Constrnetion  Company  and  oth- 
en.  From  a  Judgment  tor  plaintiff,  defend- 
ants anpeal.  Afflnned. 

0.  H.  Oravflfl^  of  Everett,  and  Beeckler  & 
Batd^OT,  of  Seattle!  for  appeUants. 

Frank  IL  Oreen  and  Shepard.  Burkhelmer 
ft  Bark&elmw,  all  of  Seattle,  for  restpondeut. 

FUIXERTON,  J.  On  Jane  26,  1916,  the 
Cascade  Const nictl on  Company  entered  Into 
a  contract  with  the  county  of  Snohomish  by 
the  terms  of  which  it  nndertook  to  recon- 
struct and  hard  surface  a  county  road  ex- 
tending from  the  dty  of  Stanwood,  in  bu(±i 
county,  westerly  to  the  county  line,  a  dis- 
tance of  0.9  of  a  mile;  the  Improvemrat  b^g 
known  and  referred  to  under  the  contract  as 
project  No.  16  of  SnoluxnlBh  county.  On  en- 
tering into  the  contract,  the  contractor  gave 
a  bond  to  the  county,  with  the  United  States 
Fidelity  &  Guaranty  C<»Qpany  as  surety,  con- 
dltloned  for  the  faithful  performance  of  the 
contract;  the  bond  being  further  conditioned 
to  secure  the  payment  of  all  labwers,  me- 
dianlcs,  subcontractors,  and  materialmen 
who  should  perform  labOT  upon  or  furnish  ma- 
terial for  trach  woriic,  and  all  perstms  who 
should  supply  the  prlndpel  contractor,  and 
the  laborers,  medianlcs,  and  subcontractors 
thereon,  with  prorlslons  and  supplies  for  car> 
rylng  on  the  work,  glrlng  to  all  sodk  persons 
a  right  of  action  upon  the  bond  la  ttie  case 
of  a  failure  of  payment. 

On  April  16,  1917,  the  county  ottered  into 
a  serond  contract  with  the  company  named 
for  the  improvement  In  a  similar  manner  ct 
another  road  extending  southerly  from  East 
Stanwood  to  the  town  of  Flor«ic^  a  dis- 
tance of  2^7  miles.  To  secure  the  faithful 
performance  of  this  contract,  the  contractor 
also  gave  a  bond  to  the  connty  with  the  guar- 
anty company  before  named  as  surety;  the 
Nmd  hdng  conditioned  in  the  same  manner 
as  the  first  bond  mentioned.  This  improve- 
ment was  referred  to  in  the  contract  and 
known  on  the  connty  records  as  project  No. 
15  of  Snohomish  county.  In  April,  1917, 
"and  before  the  20th  day  of  said  month," 
the  Cascade  Constmctltm  Company  sublet 
the  work  of  both  contracts  to  the  T.  Byan 
CcQStmctiw  C(«upany.  The  t«rms  of  this 
contract  are  not  in  the  record.  The  fact  ap- 
pears by  a  gmeral  all^tton  In  tb»  complaint 
to  tiiat  effect  and  its  admission  in  the  an- 
swers. 

After  entering  into  the  contract  with  the 
Cascade  Constm^on  Company,  the  T.  Byan 
Construction  Company  entered  into  a  written 
oontract  with  the  reiqKNidait,  Bishop,  by  the 
terms  of  wUdi  JSIshf^  agreed  to  hanl  all  of 


the  sand,  gravel,  and  cement  used  in  the  con- 
struction of  the  roads  from  the  hunkers  of 
the  contracting  coropaoy  to  such  places  on 
the  road  as  it  should  be  needed,  and  also  to 
haul  all  of  the  waste  from  the  bunkers  to 
such  portion  of  the  first  mile  of  the  roads  de- 
scribed as  the  construction  company  shoald 
direct.  For  these  services  the  contract  pro^ 
vided  a  payment  of  40  cents  per  cubic  yard, 
tor  all  sand  and  gravel,  7  cents  per  barrel  for 
cement;  and  20  cents  per  cubic  yard  for 
waste.  The  quantity  of  sand,  gravel,  and 
cunent  was  to  he  ascertained  by  the  meas- 
urementa  o£  the  coun^  engineer  in  charge  of 
the  work.  The  manner  of  measuring  the 
waste  was  not  Indicated.  The  contract  also 
contained  these  further  provisions,  namely : 

**Party  of  the  fitst  part  ^rees  to  famish  an  - 
averMe  of  at  least  160  cnUe  yards  of  sand  and 
gravel  eadi  day  after  the  plant  i*  in  full  op> 
eratlon," 

"Party  of  the  first  part  agrees  to' keep  Ihe 
road  in  a  good  passable  condition  at  all  times 
with  the  assistance  of  seccmd  party,  and  agrees 
not  to  tear  up  the  roadbed  for  more  than  1,0CN) 
feet  ahead  of  material  that  has  been  placed 
along  the  n>ad."  ' 

"Party  of  the  first  part  agrees  to  furnish  Buf- 
fi dent  men  to  help  to  load  the  cement  In  the 
trucks  and  to  take  care  of  cement  after  It  has 
been  dumped  on  the  road,  the  tmdonen  of  said 
seemid  party  to  asdst  hi  loadinf  and  nnloading. 
Party  of  the  second  part  agrees  to  famish  at 
all  times  sufficient  tracks  and  trackmen  to 
promptly  move  all  material  as  directed  by  said 
first  party." 

"If  the  party  of  tiie  first  part  falls  in  any 
port  of  this  agreement,  party  of  the  second  part 
reserves  the  right  to  cancel  this  contract  upon 
three  (3)  dfiys'  written  notice,  and  in  such 
-event  be  shall  be  entitled  to  collect  the  sum 
26  cents  per  coble  yard  per  mile  hauled  from 
the  bunkers  for  all  material  tlieretof<»%  hauled, 
^mrlded  that  In  sodi  ofent  team  flie  gross  som 
so  due  at  sodi  rate  there  shall  be  dednoted  die 
sums  theretofore  paid  to  sold  party  of  the  sec- 
ond part  by  said  first  party  <m  account  dI  audi 
hatilhie." 

"If  the  party  of  the  second  xMrt  fails  in  any 
part  of  this  agreement  or  fails  to  promptly  pay 
and  discharge  all  labor  and  material  bills  in- 
curred by  him  upon  sudi  work,  then  said  party 
of  the  first  part  shall  have  the  right  to  cancel 
this  contract  upon  three  (3)  days'  written  notice, 
and  said  second  party  ahidl  fortUt  as  sgreed 
liquidated  damages  all  sums  doe  and  unpaid  to 
him  at  said  time  on  aeoonnt  of  tills  contract 
and  provided,  furtiier,  that  said  aeoond  party 
shall  famish  to  said  first  party  on  the  let  of 
each  month  satisfactory  evidence  of  the  pay- 
ment of  all  labor  and  material  bills  incurred  by 
him  upon  such  work  theretofore,  and  said  first 
party  shall  at  all  times  have  the  right  to  pay 
any  of  such  labor  and  material  bills  as  may  re- 
main unpaid,  and  deduct  Uie  amount  so  paid 
from  any  sums  due  or  to  become  due  to  said 
second  party  under  this  contract" 

"The  party  of  the  first  part  agrees  to  pay  ths 
party  of  the  second  part  all  money  earned  to 
date  on  the  1st  of  each  -month,  Out  amount  to 
be  paid  to.  be  ascntained  tnm  the  repmt  of  the 
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countr  engioeer.  If  no  pavlnc  !•  lal<l  during 
the  firwt  month,  the  axnoant  dm  the  MCond  par- 
ty on  nid  hanllng  for  said  month  !■  to  be  mn- 
toaUr  determined,  gnbject  to  final  adJaBtm«tnt 
upon  eonpletton  of  said  work.** 

Shortly  after  the  execution  of  the  contract 
Bldiop  entered  upon  the  performance  there- 
to, and  continued  thereon  until  the  last  of 
April,  1917.  at  which  time  he  demanded  of 
the  T.  Ryan  Gonstroction  Compav^,  paymait 
for  the  hanllng  then  perfwmed,  claiming  an 
amount  due  of  fSOO.  The  conetructlm  com- 
pany refosed  to  pay  him  anything  upon  the 
account,  or  to  determine  the  amount  earned 
in  the  manner  provided  in  the  contract. 
Bishop  continued  the  work  of  hauling  until 
May  15th,  when  another  demand  was  made 
fOT  the  sums  earned  prior  to  the  first  day  at 
that  month.  On  this  d^and  he  was  paid 
990.  On  the  16th  of  May  he  served  a  notice 
ot  forfeiture  under  the  fbrfeiture  clause  of 
hia  contract,  and  on  the  19th  day  of  the 
mtmfh  ceased  further  hauling  under  the 
terms  ot  the  contract.  He  did  not  Immedi- 
ately cease  hauling,  however,  hut  contlnned 
for  B«ne  days  longer,  hecanse^  as  he  testified, 
no  trD<^  were  employed  to  take  his  place, 
and  he  did  not  wish  to  fiwce  the  cmstnictlon 
company  to  stop  woi^  upon  Ite  contract. 
On  Bfay  21st  a  further  payment  oC  S700  was 
made  to  him. 

On  May  26,  1917,  a  written  demand  was 
made  hy  Bishop  upon  the  coostmctlon  com- 
pany fbr  the  payment  of  the  balance  claimed 
to  be  due,  stated  by  him  to  be  $1,238.25. 
This  sum  was  reached  by  applying  the  rates 
fixed  for  the  hauling  under  the  forfeiture 
clause  ot  the  contract  Payment  being  re- 
fused, he  filed  a  notice  of  claim  with  the 
oounty  against  the  bonds  of  the  principal 
•  contractor,  and  caused  coplee  thereof  to  be 
served  upon  tb&  two  construction  companies, 
nils  notioe  was  In  the  following  form : 

"Bverett.  WuUnston,  Jane  1,  1917. 
"To  the  Honorable  Board  of  County  OommiwloBera 

ot  Snobomlab  Coanty,  and 
"To  tbe  Honorable  Gounty  BoElneer  of  Snobomlab 
County.  Everett,  Waablaftoa. 
"Gentlemen:  Notlc«  la  hereby  (Iven  that  tbe  nn- 
doralsned,  dolus  bueloeea  under  the  name  and  atyle 
of  Bishop  OontrecUog  Co.,  baa  a  claim  to  tbe  sum 
of  twelve  hundred  thirty-eight  and  26/100  dollara 
(|1,238.2E)  asalnet  Cascade  CodbL  Co.  and  Ryan 
Conat.  Co.  and  United  States  Fidelity  a  Quaranty 
Oo.  bondsmen  on  contract  for  ooaatnicUon  ot  Bond 
Prop.  #1S  and  18  Road. 

"Bald  claim  coneleta  ot  hanllas  aand  aad  sravel 
aa  foUoirs: 
propoaltlon  #15: 

UXmA  CU.  yds.  O  10  76   f  W5  CS 

IKH  CU.  yds.  O      50   n  75 

TITH  CU.  yds.  o     »   m  n 

Propoeltioa 

m    CU.  yde.  a      W   6U  7S 

68114  CU.  yds.  O      U   8307S 

I1.0ZS  ss 

By  eaSb  on  aaeoiiBt    TM  oo 

Nat  amenat  do*  aad  oapald  «l.st8  » 

"BUhap  OoBtrsotlns  Company, 

"By  B.  8.  BUhop." 


In  January,  1918,  the  respondent  began 
the  present  actlcm  against  the  constnictioa 
ocMnpanles  and  the  bonding  company  to  recov- 
er upon  the  claim.  The  complaint  was  divid- 
ed Into  two  causes  of  action.  In  tbe  first  the 
respondent  set  forth  the  contracts  between 
the  county  and  tbe  Cascade  C<mstructlon 
Company,  the  aecutitm  of  Che  bwds  by  the 
guaranty  company,  the  subletting  c£  the  am- 
tract  to  the  T.  IStyvn  Construction  Company, 
Uie  contract  between  the  T.  Byaa  Cenatnw- 
tion  Company  and  himsdf,  the  partial  per- 
formance of  tbe  contract,  and  Ite  breatib  by 
the  T.  Ryan  GonstroctlfKt  Company,  and  ite 
failure  to  pay  the  amounts  earned  thereun- 
der, the  daim  against  the  bonda^  and  then 
averred  there  was  due  oa  account  thereof, 
after  applying  tbe  credits,  the  sum  ot 

For  his  second  cause  of  action  tbe  r» 
spondent  repeated  by  reference  the  allega- 
tions ot  his  fitvt  cause  of  action,  and  then  al- 
leged that  fitMU  the  20th  day  of  May,  1917, 
to  and  including  the  24di  day  at  the  same 
month,  at  the  instance  and  request  of  the  T. 
Ryan  Construction  CcHupany,  he  hauled  sand, 
gravel,  and  waste  on  project  Na  15,  amount* 
Ing  in  the  aggregate  to  420  cubic  yards,  tbe 
service  b^g  of  the  reasonable  value  of  f299v> 
25,  and  on  project  No.  16  sand*  gravel,  and 
waste  to  the  aggr^ate  of  80%  cubic  yards, 
the  service  being  of  tbe  reasonable  value  of 
¥60.37;  that  he  had  not  been  paid  for  the 
service  roidered.  and  that  he  had  filed  a  no- 
tice of  claim  with  the  county,  agninflt  the 
bond  of  tbe  prlndpal  contractor,  "which  said 
written  claim  Indudes  the  amounts  claimed 
by  plaintiff  In  his  first  cause  of  action  here* 
In."  The  prayer  was  for  Judgment  against 
all  of  tbe  defendante  for  the  aggregate  of  the 
several  sums  alleged  to  be  due. 

The  defendants  appeared  In  answer  to  the 
summons  and  moved  the  court  for  an  order: 

"First  Reqairing  the  plaintiff  to  separately 
state  the  alleged  causes  of  actlMi  set  forth  in 
the  plaintiff*B  alleged  first  canst  of  action  set 

forth  in  tbe  complaint  herein. 

"Second.  Requiring  the  plaintiff  to  separately 
state  the  alleged  causes  of  action  set  forth  in 
the  plaintiff's  alleged  second  cause  of  action 
set  forth  in  the  plaintiff's  complaint  her^." 

The  motion  was  overruled,  whereupon  the 
defendant  T.  Ryan  Construction  Cmnpany 
answered  s^arately^  admitting  in  sobstance 
all  of  the  allegations  ot  the  otniq^alnt,  save 
the  allegation  that  It  had  breached  the  hanl- 
lng contract  and  tiie  allegatifm  that  the  re> 
spondent  had  discontinued  work  undw  the 
contract  on  the  18th  day  of  Blay,  1917.  For 
an  afflnnatlve  defense  It  alleged  a  breadi  aX 
the  contract  on  the  part  <tf  the  respondent 
Tbe  other  defendants  answo^d  JolnUy,  tiielr 
answer  being  the  same  in  substance  as  the 
answer  ot  the  T.  Ryan  Gonstmetlon  CompA- 
ny.  Replies  were  filed,  denying  the  afllrma- 
tive  allegations  at  the  answen.  On  tbe  1» 
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sues  as  thus  made,  the  action  was  tried  by 
the  cotirt  sitting  without  a  jury,  and  resnl^ 
ed  la  a  judgment  In  favor  of  the  respondent 
for  the  fall  amount  claimed,  with  attorney's 
fees  and  costs.  The  defendants  appeal. 

[1,  2]  The  appellants  Cascade  Construction 
Company  and  United  States  Fidelity  &  Guar- 
anty CraniHiny  contend  that  as  to  them  the 
complaint  falls  to  state  a  cause  of  action. 
The  conteiftlon  !s  founded  upon  three  princi- 
pal reasons :  First,  that  the  notice  of  claim 
against  the  bond,  filed  with  the  board  of 
county  commissioners,  does  not  comply  with 
the  statutory  requirements  and  is  Insufflclent 
to  charge  the  bondsman;  second,  tbat'no  no- 
tice was  served  on  the  principal  contractor 
by  the  respondent  wlthtn  10  days  of  the  time 
he  commenced  work  under  his  contract,  or  at 
all;  and,  third,  that  the  claim  sued  upon  Is 
a  claim  for  liquidated  damages  or  penalty 
arising  from  a  breach  of  the  contract,  and 
does  not  come  within  the  provision  of  the 
statute  granting  laborers,  materialmen,  and 
others  a  right  of  action  uptm  the  bond. 

The  provisltms  of  the  law  relating  to  giv- 
ing of  bonds  to  secure  the  performance  of 
public  works  are  fonnd  in  Remington's  Code 
at  sections  1159  to  1161 — 1.  After  requiring 
the  giving  of  such  bonds,  prescribing  the  con- 
ditions thereof,  and  giving  to  laborers,  ma- 
terialmen, subcontractors,  and  others  a  right 
of  action  on  the  bond,  the  Code  provides  that 
no  such  person  shall  have  a  right  of  action 
thereon,  unless  within  80  days  after  the  com- 
pletion of  the  work  and  its  acceptance  by  the 
public!  authority  authorizing  the  same,  sudi 
person  shall  file  with  such  public  authority — 

"a  notice  in  writing  in  substance  as  follows: 
To  (here  insert  the  name  of  the  state,  county 
or  municipaUty  or  other  public  body,  city,  town 
or  district):  Notice  is  hereby  given  that  the 
tmdersigned  (here  insert  the  name  of  the  labor- 
er, mechanic  or  sabcontractor,  or  materialman, 
or  person  claiming  to  have  furnished  lalwr,  ma- 
terials or  provisions  for  or  npon-  such  contract 
or  work)  baa  a  dalm  in  the  anm  of — ■  dol- 
liTB  (here  fauert  ihe  amonnO  ivainat  Ibe  bond 

taken  from  (here  insert  Uie  name  of  the 

principal  and  surety  or  snretieB  upon  such  bond) 
for  the  work  of   (here  insert  a  brief  men- 
tion or  description  of  the  work  concerning  which 
said  bond  was  taken).  (Here  to  be  signed) 
 Section  llGl. 

A  further  provi^on  requires  that  the  notice 
be  signed  by  the  person  making  the  claim, 
and  a  still  further  provision  permits  the 
allowance  of  a  reasonable  attorney's  fee  in 
any  salt  or  action  brought  to  recover  oa  the 
bond. 

The  notice  of  claim  given  by  the  contractor 
to  <^arge  the  principal  contractor  and  Its 
bon daman  we  have  set  forth  In  the  statement. 
It  is  claimed  that  the  notice  Is  Insufficient 
both  in  form  and  substance;  the  prlndpal 
objection  being  that  It  ta,  to  use  the  language 
of  counsel,  "a  joint,  unsegregated  claim 
against  two  distinct,  a^^arate  bonda  and  Im- 


[  provements,"  and  "falls  to  designate  upon 
which  contract  It  Is  based."  But  we  think 
an  examination  of  the  notice  clearly  Indi- 
cates that  It  Is  something  more  than  this 
language  Implies.  It  will  be  remembered 
that  the  works  contracted  to  be  performed 
were  known  upon  the  county  records,  and 
were  described  in  the  original  contracts,  as 
project  No.  15  and  project  No.  16.  It  wlU 
be  remembered,  also,  that  both  projects  were 
let  to  the  same  contractor,  and  that  the  same 
surety  guaranteed  the  performance  of  each 
contract;  that  the  principal  contractor  per- 
formed no  part  of  the  work,  but  sublet  It  to 
another  to  be  performed  as  a  whole,  and  that 
that  other  In  turn  sublet  to  the  re^ondent 
a  substantia]  part  of  the  whole  work.  The 
notice  states  with  distinctness  the  number  of 
cubic  yards  of  sand  and  gravel  hauled  upon 
each  project,  the  prices  charged  according 
to  the  varying  scale,  and  the  sum  total  of 
each  item.  While  these  Items  are  not  sum- 
marized, it  Is  but  a  matter  of  computation  to 
summarize  them,  and  thus  ascertain  the 
amounts  chargeable  to  each  separate  bond. 
It  Is  true  but  one  claim  was  filed,  but  this 
was  not  misleading.  The  same  contractor 
and  the  same  bondsman  Were  liable  upon 
both  projects,  and  one  general  notice,  vhldb 
specified  the  amount  claimed  on  each  project, 
was  a  substantial  ctHupliance  with  the  stat- 
ute. 

But  It  is  said  that  the  application  the  re- 
spondent made  of  the  payments  upon  the  ac- 
count rradered  the  amounts  due  uncertain. 
We  cannot  accept  this  conclusion.  True,  the 
ref^ndent  in  his  notice  added  together  the 
sums  earned  under  each  ccmtract,  and  from 
the  total  subtracted  the  payments.  But,  If 
this  was  an  application  at  all,  It  vras  an  ap- 
plication pro  rata,  an  appllcatton  the  re- 
^ndent  had  a  right  to  make,  In  the  absraco 
of  a  direction  to  apply  to  a  particular  ac- 
count by  the  payor.  If  It  was  not  an  appli- 
cation, then  the  law  will  make  the  applica- 
tion, and  in  neither  event  can  the  appellants 
complain.  We  see  no  reason,  therefore,  for 
saying  that  the  complaint  is  fatally  defeetive 
for  want  of  a  plea  of  a  sufficient  noUce. 

[3]  The  next  contention  under  this  bead 
Is  that  there  Is  no  allegation  in  the  complaint 
that  the  respondent  served  a  notice  on  the 
principal  contractor  within  10  days  after  he 
commenced  the  work  of  hauling,  notifying  It 
of  the  commencement  of  the  work.  The 
statute  on  whldi  the  contention  Is  founded  Is 
found  at  8ectl<m  1168—1  of  the  Code  (fiem- 
Ington's),  and  reads'  as  Ibllomi: 
f 

"Brery  person,  firm  or  corporation  furnish Ing 
materials,  snppliea  or  provi^ons  to  be  used  bi 
the  construction,  performance  carrying  on, 
prosecution  or  doing  of  any  work  for  the  state, 
or  any  county,  city,  town,  •  district,  municipali- 
ty or  other  public  body,  shall,  not  later  than 
ten  days  after  the  date  of  the  first  delivery  of 
such  materials,  supplies  or  provisions  to  any 
subcontractor  or  agent  of  any  per^n,  flm  or 
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corporation  hftTliig  a  subcontract  for  Oie  con- 
<tructlon,  performance,  carrying  on,  prosecution 
ta  doing  of  such  work,  deliver  or  mail  to  the 
eon  tractor  a  notice  in  writing  stating  in  cub- 
Stance  and  flfleet  that  tncb  person,  Arm  or  cor- 
poration  bas  commenced  to  deliver  materials, 
■applies  or  provisions  (or  use  thereon,  with  the 
tuune  of  the  snbccntractor  w  agent  ordering 
or  to  irhom  tibe  same  is  furnished  and  that  such 
eimtractor  and  his  bond  will  be  held  for  the 
paTment  of  the  same,  and  no  suit  or  action  shall 
be  maintained  in  any  court  against  the  con- 
tractor or  his  bond  to  recover  for  such  material, 
supplies  or  provisions  or  any  part  thereof  unless 
the  provitions  of  this  act  have  been  complied 
with." 

It  Is  oar  opinion  that  this  statute  has  no 
ai^Ucatloa  to  the  re^ndent's  altaatlon.  It 
will  be  observed  that  the  notice  Is  required 
ODly  of  those  famlsbinG:  materials,  sapplies, 
or  proTlsltms  to  the  subcontractor  or  agent. 
The  reQxmdent  In  no  eenae  agreed  to  furnish 
either  materials,  supplies  or  provisions.  He 
contracted  to  do  hauling — that  is,  to  furnish 
labor — and  the  statute  does  not  require  no- 
tice in  such  cases.  The  cases  of  National 
Surety  Ga  t.  Bratnober  Lumber  Co.,  67 
Wash.  601.  122  Pac.  3S7,  and  Hurley-Ha- 
■on  CkK  T.  American  Bonding  Co.,  70  Wash. 
604,  140  Pac.  57S,  dted  and  relied  upon  by 
the  appdlanta,  are  not  In  point.  In  the  first 
of  these  cases  the  lien  dalmant  furnished 
teams  with  drivers  for  a  stated  consideration 
per  day,  and  In  the  second  the  claimant  leas- 
ed to  the  contractor  a  pump  and  hoist  derrick 
for  a  stated  craislderaticHi.  It  was  held  In 
eudb  case  that  this  was  the  famishing  of  sap- 
Idles,  and  was  thns  within  the  terms  of  the 
statute  giving  a  right  of  action  upon  the  bcuid 
of  the  contractor  for  the  furnishing  of  sap- 
piles.  B^g  a  contract  to  famish  sunpUe^ 
the  statute  relating  to  notice  of  the  time  of 
commencing  to  fumlah  them  would  have  ap- 
jrilcatlon;  but  such  Is  not  the  situatioo  In  the 
presttit  case.  The  respondent  did  not  lease 
or  rent  any  part  of  bis  equipment  to  the  sub- 
ocmtractor.  His  contract  was  to  cmvey  ma- 
terial from  the  subcmtractor's  bankers  to 
such  places  on  the  highways  contracted  to  be 
improved  as  the  subcontractor  should  direct. 
While  eqnipmrat  was  required  to  move  the 
materia),  there  was  no  furnishing  or  leasing 
of  the  equipment  to  the  use  of  the  subcon- 
tractor, and  conseqoaitly  no  fomlshtng  of 
materials  or  supplies  for  wbldi  a  notice  most 
be  given. 

[4,  S]  The  final  contention  under  this  head 
Is  that  the  action  Is  <me  to  recover  liquidated 
damages  or  a  penalty,  and  as  audi  Is.  not 
duirgeable  against  the  btrnd.  It  Is  true  the 
respondent  Is  seeking  to  recover  from  the 
subcontractor  an  Increased  price  for  the 
hauling  performed  .over  what  he  would  have 
been  entitled  to  recover,  had  there  been  no 
breadk  of  tbe  contract;  but  the  action  Is  In 
Its  eBBenoe^  eran  as  against  the  sabcM^ractor, 
fia  actSon  to  xeoorer  tor  services  perftwmed. 


and  tills  Is  Its  entire  effect  In  so  far  as  the 
api>ellants  now  complaining  are  Interested  In 
it  The  respondent  recovers  against  the  bond 
because  of  the  statute,  which  gives  Mm  the 
right  to  resort  to  the  bond  for  the  value  of 
the  services  rendered  to  a  subcontractor  and 
for  which  the  subcontractor  does  not  pay. 
But  the  CMitraet  between  the  party  per- 
forming the  service  and  the  subctKitractor 
does  not  In  all  cases  fix  the  amoupt  of  sudi 
recovery.  It  is  allowed  to  control  only  In  so 
far  as  it  Is  reasonable  and  in  so  far  as  It  is 
a  Just  diarge  for  the  service  performed;  and 
the  rale  is  the  same,  whether  the  amount  d 
the  diarge  arises  oat  of  a  breach  of  contract 
or  out  of  performance  In  full  at  a  stipulated 
price.  In  other  words,  neither  the  principal 
contractor  nor  his  bondanan  can  be  injured 
by  the  terms  of  the  contract  between  his  sub- 
contractor and  one  agreeing  to  fumlah  serv- 
ices or  labor,  and  since  they  cannot  be  In- 
jured by  It  they  cannot  complain  of  its  terms. 
It  is  true  the  complaint  in  this  instance  does 
not  allege  that  the  charge  the  req>ODdecit 
makes  for  his  services  Is  a  reasonable 
charge,  but  this  Is  not  an  objectitm  now  opoi 
to  tbe  a^^lants.  They  raise  the  question  of 
the  Buffldency  of  the  oMnplalnt  tot  the  first 
time  In  this  court,  and  can  thus  take  advan- 
tage of  those  defects  only  which  are  incapa- 
ble of  amendment — those  defects  which  show 
that  the  plaintiff  has  no  cause  of  action. 
This  Is  not  such  a  defect  It  Is  a  defect  capa- 
ble of  being  cured  by  amendment,  and  the 
court,  before  allowing  it  to  prevail,  will  look 
to  the  proofs  and  ascertain  wbetb»  th* 
pp-oofs  Aow  the  reascMiable  value  of  the 
services,  and,  if  It  so  finds,  will  consider  the 
complaint  amended  to  oiwr«|>oikd  with  Out 
proofs. 

[I]  It  is  complained  by  all  of  the  appel- 
lants that  the  court  erred  in  OTerrullng  their 
motion  to-requlre  the  respcmdent  to  s^wrate- 
ly  state  his  causes  of  action;  but  whetl^ 
tiiere  was  error  in  the  rallng  of  the  court  In 
this  regard  we  shall  not  inquire.  After  the 
trial  ooart  overroled  the  motion,  tbe  appti- 
lants  answered  orer  and  proceeded  to  trial 
upon  the  merits  of  the  action.  This  was  a 
waiver  of  the  objection,  even  if  It  was  well 
taken  in  the  first  Instance.  Port  Townsend  t. 
Lewis,  84  Wash.  413,  76  Pac.  082. 

[7-1]  On  the  merits  of  tbe  controrersy  tb» 
prindpal  contentlcHi  Is  over  tbe  question 
whldi  of  the  parties  had  breached  the  con- 
tract. On  this  question  we  do  not  feel  called 
upon  to  review  the  evidence  at  length.  Un* 
der  the  contract  the  re^ndent  was  atti* 
tied  to  be  paid  <hl  Uie  lat  day  <Mt  ftbiy,  1917, 
for  all  of  the  hauling  he  had  done  In  the 
previous  month,  yet  the  subcontractor  not 
only  refused  to  pay  him  the  amount  he 
dalmed  to  be  due^  but  reused  to  **mtttuall7 
determine"  the  amount  due  and  pay  him  such 
sum  as  might  be  fbund  due  upon  sudi  deter- 
mlnatlcMi.  This  was  dearly  a  breadi  of  the 
ctmtract*  entitling  the  respondent  to  caned 
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flia  agreement  Tbat  be  did  not  do  so  at 
oDce  was  not  a  waSrer  ot  the  right  The 
privUege  vas  oDoa  to  him  at  any  time  i^lor 
to  the  time  the  tnbcoatractor  complied  or  of- 
fered to  otm^ly  with  the  agreaaent,  and  no 
payment  or  offer  of  payment  was  made  un- 
til after  he  had  served  notice  of  his  intend- 
ed cancellatloa.  PaTment  after  that  time 
was  too  late.  Mm-  did  the  reaikondent  waive 
the  Gancdl8tt<m  by  contiiralng  to  haul  for  a 
few  days  after  giving  notice  of  his  cancella- 
tion of  the  contract  He  testified,  and  his 
testlmonr  is  all  that  there  la  upon  the  ques- 
tkm.  that  be  oontinaed  to  so  haul  because  the 
contractor  was  then  active  engaged  with  a 
crew  ot  men  In  Hke  piosecntion  ot  tiw  wctk, 
and  no  one  dse  had  been  emi^oyed  to  take 
his  place,  and  be  did  not  wish  to  cause  any 
greater  annoyance  or  loss  to  the  contractor 
tbsa  he  ceidd  reasaosblj  av<^  Clearly, 
tbls  onght  not  to  be  h^  a  waiver  of  bis 
canedlatlon  of  the  contract  nor  to  place  him 
in  the  attltade  of  breaddng  the  contract 
whea  he  sobsequectly  ceased  to  bauL  It  was 
but  the  exercise  ol  oMnmon  decency,  and  cer- 
tainly the  law  will  be  ilow  In  penalising 
sacb  an  act 

til]  The  Judgment  of  the  trliU  court  allow- 
ed the  leqpoodent  to  recover  at  the  rate 
setibed  In  tbecontract  In  the  case  of  a  breadi 
aieseoC  by  the  snbccnMxactK',  namdy,  at  25 
cents  par  cntdc  yard  per  mile  of  hauL  It  Is 
cmteoded  that  thla  is  an  excesiive  Charge, 
and  not  warranted  by  the  evidence^  either 
as  against  the  snbcootractor  or  the  principal 
ooQ tractor  and  his  bondsman.  As  to  the  sub- 
contractor, the  evidence  fomiabes  a  reason 
for  tlds  particular  danse  of  tbe  contract  It 
qvears  that  a  terminal  of  one  of  tbe  roads 
to  be  Improved  closely  approximated  a  termi- 
nal of  the  other.  Near  these  terminals  the 
siflMsontractor  erected  his  bunkers,  from 
wtUch  the  sand  and  gravel  was  to  be  hanled. 
Tbe  contractor  commenced  work  on  the  op- 
poeite  terminals  of  the  roads,  and  as  a  con- 
sequence  the  first  ot  tbe  baifllng  was  over 
tile  extreme  distances.  While  a  price  of  40 
cents  per  cubic  yard  might  be  a  reasonable 
price  for  tbe  work  ta  banting,  takm  as  a 
wholes  it  might  be  too  small  a  price  for  the 
work,  if  it  was  stcqnied  before  tbe  party 
Mng  tbe  hauling  bad  tb»  benefit  <^  the 
shorter  distances.  It  was  tbls  contingency 
flu  providon  of  the  contract  resting  to  its 
farea<li  was  Intended  to  guard  against  and, 
so  viewed,  it  was  In  no  sense  sn  unressonable 


providim.  Whetiier  fliweftne,  it  be  called 
a  provlMon  for  liquidated  damages  (a-  a  pro- 
vision for  a  penalty,  the  respondent  may  re- 
cover the  amount  thereof  from  the  subcon- 
tractor, unless  it  is  shown  to  bq  so  far  un< 
reasonable  as  to  be  unconscionable;  Hiere 
Is  no  such  showing  In  the  record.  On  the 
contrary,  there  was  evidence  to  the  effect 
tliat  the  rate  fixed  was  a  reascmable  rate  tor 
the  hauling  actually  performed,  and- nothing 
on  the  othw  side. 

[11]  As  to  Uie  principal  contracts  and  his 
bondsman,  we  have  heret<tfore  attemi>ted  to 
show  tbat  their  UabUity  depends  upon  consid- 
erations into  irtdcta  tbe  questbm  ot  forfeiture 
of  poial^  does  not  oiter.  Tlieir  UablUty  be- 
ing Btatutny,  and  depending  the  tact  ot 
service  and  the  reasonableness  of  the  diarge 
tor  the  sorio^  It  matters  not  what  term  of 
tbe  contract  may  have  been  between  the  clalid- 
ant  and  his  immediate  eniployer.  Hare  It  is 
shown  that  tbe  servioa  was  performed  and 
that  the  price  charged  tor  the  service  was 
reasonable.  It  follom  tbat  Uun  can  be  a 
recovery  on  the  bond. 

[12]  It  Is  contoided  thexe  csn  be  no  recov- 
ay  \XDon  the  sectmd  cause  of  action;  that  is, 
no  recovery  for  the  services  performed  after 
Oie  reqpondmit  had  elected  to  quit  wwk  un- 
der the  contract  While  there  was  no  par- 
ticular agreement  concerning  the  work,  yet 
the  snbcontractor  permitted  it  to  go  on  with- 
out objection  qp  its  part,  and  It  reotived  tbe 
benefit  of  the  wwk.  A  promise  to  pay  the 
reaswiable  value  of  the  snrlce  will  be  Im^ 
piled,  and  there  were  was  proof  ot  Its  reasonr 
able  value. 

lit]  It  is  objected  tbat  tbe  recovery  Is  too 
large,  because  fractions  of  miles  were  called 
fun  miles;  that  Is  to  say,  hauls  less  in  length 
than  one  mile  were  called  foil  miles,  those  in 
excess  of  one  mile  and  less  than  two  were 
called  two  miles,  and  so  on  fmr  the  entire  dis- 
tances. A  glance  at  the  written  oootract  wlU 
diow  that  it  fs  ambiguous  In  this  respect— ann 
blgnouB  In  tbe  sense,  at  least  that  it  does  not 
cover  the  situation.  Treatbig  It  as  ambig- 
uous, the  trial  court  permitted  evidence  to 
show  the  custom  In  sudL  cases,  and  tbe 
proofs  were  to  the  titect  that  tbe  custom  vras 
in  accord  with  the  reetKmdentrs  method  ot 
charging  We  find  no  error  In  thla 

The  Judgment  Is  aflirmed. 

MOUNT,  UAIN,  PABKBB.  and  HOI«- 
COMB,  JJ.,  concur. 
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180  PAOIFIO  BEPORTBIB 


(IM  WaA.  4H) 

BNOSTBAin)  et  nz.  t.  HARTNETT  et  to. 

(No.  15142.) 

(Snpreme  Ooort  of  Waibiofton.  April  7, 1919.) 

1.  Oas&jbk  «=3235,  280(4)  —  Cabbiaoe  or 
Passengers  —  Bletatob  Opebatob— "Com- 
mon Cabbies." 

The  operator  of  an  elevator  ia  a  "common 
carrier"  of  paasengers,  and  ia  hdd  to  the  de- 
gree of  care  imposed  upon  carriers  generally; 
that  la,  the  hi^eat  dagree  of  care  compatible 
with  the  practical  operatltni  of  die  carrying  de- 
Tice. 

[Ed.  Note.^For  other  definitions,  see  Words 
and  Fhnues,  First  and  Second  Series,  Common 
Gsrrier.) 

2.  TUAL  «=s>200^  —  iNSTBUOnOlT'-RErDSAI. 
or  BSQDXBTS. 

In  an  action  for  Injuries  to  «  wife  through 
Call  of  an.  elevator,  InstructioD,  requested  and 
refused,  that  If  the  acrident  was  one  which  in 
the  ordinary  conrae  would  not  have  happened 
if  the  required  d^ree  of  care  had  been  used, 
«  presumption  would  arise  that  such  care  wae 
mnting,  AeU  covered  by  another  charge  giveo. 

8.  Trial  «=»260(9)  —  Instbuctidh— Ritusai. 
or  Requestb. 
In  action  for  Injuriee  to  wifft  In  fall  of 
apartment  elevator,  instruction,  reqnested  and 
refused,  that  one  who  maintains  and  operates 
an  elevator  in  aif  apartment  house  is  held  to  the 
highest  degree  of  care  compatiUe  with  t>ractical 
uaintenanoe  and  use  and  operation,  h4d  cover* 
ed  by  other  instmetlMS  given. 

4.  Tbxax.  «s»!!eO(l)  — XKBTftncnoKB— Bepeti- 
raoK. 

Though  requested  Inetmctitais  were  proper 
to  be  given,  it  is  enou^  if  the  same  subject- 
matter  waa  covered  in  the  dimige,  even  In  brief- 
er form  and  different  phraaeohvy. 

5.  Tbial  «=;»296(3)— iNsntrcnoiT— Gonsidbb- 
Anoir  or  Othbb  XmnucTioNfl. 

In  wife's  action  for  injuries  throivh  fall  of 
apartment  elevator,  instruction  that  if  defend- 
ants used  highest  degree  of  care  in  employment 
of  professional  experts,  or  experts  in  inspection 
of  elevator,  which  waa  inspected  by  experts  as 
frequently  as  reasonably  necessary,  defendants 
fulfilled  their  duty,  in  view  of  another  charge, 
Md  not  mideading. 

6.  Cabbiebs  «e9S20(14)~Gabbiaoe  or  Pab- 

SENOXBS— BlJEVAT0»--6um0IEN0T  Or  BTI- 

dencb. 

In  action  for  injuries  to  wife  through  fall 
of  apartment  elevator,  whether  defendants'  evi- 
dence tending  to  show  elevator  had  been  proper^ 
ly  installed  and  was  in  good  repair,  etc.,  was 
sufficient  to  overcome  presumption  of  negligence 
from  proof  of  accident  hM  for  jury. 

Department  1. 

Appeal  from  Superior  Court,  King  Goonty ; 
W.  H.  PembertoD,  Judge. 

Action  by  O.  B.  Engstrand  and  wife 
against  James  J.  Hartnett  and  wif&  From 


a  Judgment  for  defendants,  plaintiffs  appeal. 

Affirmed. 

Van  Dyke  ft  rciiooias  and  Bdward  Jndd.  aU 
of  Seattle,  for  appellaats. 
T.  J.  Carver,  of  Seattle,  for  revmdaiti; 

MAIN,  J.  TbB  plaintiffs,  O.  E.  Engstrand 
and  wlf^  broogbt  ttils  acticu  for  the  pur- 
pose of  reomrlnr  tor  perscoial  Injuriea  to 
Mrs.  Ei^ntnuid  i^di  it  is  allq^  were 
chargeable  to  tbe  negligence  of  Oib  defend- 
ants. After  tlie  Issuea  wne  trained  the 
cause  was  tried  to  tbe  coort  and  a  Jnrr*  and 
resulted  In  a  verdict  for  tiie  deCsndants.  M6* 
tlon  for  a  new  trial  being  made  and  over- 
ruled, the  plalntlffiB  appeaL 

The  facts  neoessaiy  to  an  nnderstandbig  of 
tbe  quMtlons  presented  may  be  stated  as 
follows:  The  respondents  were  opwatlng  an 
apartment  bouse  known  aa  Ibddxm  Hall,  in 
the  city  of  Seattle^  Hie  appelUnti  were  oc- 
cupiws  of  one  of  Che  apartments.  Fw  ttw 
purpose  of  carryliV  tbe  taunts  and  otbers 
to  tbe  upper  floors  at  tba  building,  the  re- 
spondents maintained  and  operated  an  ele- 
vator. On  or  flbont  the  2lBt  day  of  Jaib- 
nary,  1918,  Mrs.  Engstrand  and  bar  dav^ 
ter  entered  the  elevator  on  Uie  first  or  hibby 
floor,  for  tbe  purpose  of  being  carried  to  tbe 
fifth  floor  of  the  building,  on  which  tbe 
apartment  oecaided  by  than  waa  looated. 
There  were  no  other  persons  In  the  elevator 
at  this  tlm^  exo^  tbe  ootntot  Uiereot 
When  tbe  operator  applied  tbe  power  tbe 
elevator  cage  or  car  rose  In  tbe  usual  man- 
ner until  It  reached  approximately  the  sec- 
ond floor  of  the  bnUdlng,  when  suddenly  It 
dropped  as  a  dead  weight,  falling  to  the 
foot  of  the  elevator  shaft.  Tbe  falling  of 
tbe  Aerator  was  due  to  tbe  breaking  of  tbe 
cable  by  whldi  it  was  lifted.  In  this  fkU 
Mrs.  Engstrand  sustained  the  Injuries  tor 
whidi  the  app^nts  Instituted  tbls  actkm. 

[1  ]  Before  taking  up  the  points  which  tbe 
appellants  make  on  this  appeal  It  may  be 
said  that  It  seems  to  as  that  there  is  or  can 
be  little  controversy  as  to  tbe  law  covering 
accidoits  of-  this  kind.  In  this-  state  tbe 
opraator  of  an  elevator  la  a  common  carrier 
of  passengers*  and  Is  betd  to  tbe  degree  of 
care  imposed  upon  carriers  generally.  One 
who  maintains  or  vfientea  an  elevator  must 
exercise  with  reference  thereto  the  "highest 
degree  of  care  con^Mitlbld  with  their  practical 
operation."  Atkeson  v.  Jackson  Estate,  72 
Wash.  233,  130  Faa  102. 

The  appellants  urge  three  points  for  re> 
versal:  First,  error  In  refusing  to  give  tn- 
etmcUons  requested;  second,  error  in  the 
instructions  given;  and,  third,  insufficiency 
of  the  evidence  to  support  tbe  verdict  These 
points  will  be  considered  In  the  order  stated. 

(2]  Tbe  first  point  covers  requested  in- 
structions 4,  5,  6^  7,  8,  and  8.  By  requested 
Instruction  No.  4  the  court  was  asked  to 
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charge  the  Jury  that  If  the  accident  was  one 
which  in  the  ordinary  coarse  of  business 
would  not  have  happened  If  the  required  de- 
gree of  care  had  been  used,  a  presumption 
would  arise  that  such  care  was  wanting.  It 
may  be  admitted  that  this  Instruction  Is  a 
correct  statemrait  of  the  law  as  applied  to 
the  facta  in  this  case,  and,  if  the  same  sob- 
ject-matter  was  not  covered  in  the  instruct 
tlons  given,  its  refusal  would  be  reversible 
error.  In  the  instructions  given  the  jury 
were  told  that  where  an  elevator  was  main- 
tained for  use  and  Is  operated  as  a  carrier 
of  passengers  in  a  building  used  for  apart- 
ment house  purposes,  and  where  It  la  proven 
by  the  evidence  that,  while  t>elng  so  operated 
and  usedt  Its  cable  brealcs  or  separates  so  as 
to  cause  the  cage  or  car  to  fall,  "the  law 
presumes  that  such  breaking  and  falling  of 
the  elevator  resulted  from  some  defect  of 
the  cable  or  other  appliances  or  means  used 
by  the  defendants  in  the  operation  of  the 
elevator,  and  In  such  a  case  it  devolves  up- 
on the  defendants  to  show  that  such  break- 
ing and  falling  of  the  elevator  did  not  re- 
mit from  any  cause  which  the  highest  de- 
gree of  care  on  their  part  could  have  pre- 
vented." The  instruction  given,  as  we  view 
It,  covers  the  matter  contained  in  requested 
instruction  No.  4.  The  same  rule  la  embod- 
ied In.  each  of  the  iostmctlons. 

[3}  By  requested  instruction  No.  5  the 
court  was  asked. to  charge  the  Jury  that 
one  who  maintains  and  operates  an  elevator 
In  an  apartment  house  is  held  to.  the  "high- 
est degree  of  care  compatible  with  their 
practical  maintenance  and  use  and  operation 
for  sudi  purposes."  In  the  instructions  giv- 
en the  Jury  were  told  that  one  who  main- 
tains and  operates  an  elevator  must  exer- 
cise the  "highest  degree  of  care  to  avoid  the 
accident  which  was  reasonably  practicable 
under  the  drcumstances  and  conditions  ex- 
isting at  the  time  and  place  of  said  acci- 
dent." This  instruction  Is  followed  with  an- 
other whldi  defines  what  is  meant  by  the 
highest  d^ee  of  care  as  used  In  the  preced- 
ing Instruction.  The  rule  of  the  requested 
Instruction  was  substantially  covered  in  the 
Instructions  given. 

[4]  Without  assembling  the  cases,  it  may 
be  said  that  it  has  been  many  times  held 
that  It  is  not  error  to  refuse  to  ^ve  re- 
guested  instructions  which  correctly  state 
the  law  and  are  applicable  to  the  facts  In  the 
particular  case,  when  the  subject-matter  of 
the  requested  instructlooa  is  covered  in  the 
instructions  givrai.  In  other  words,  even 
though  the  requested  instructions  were  prop- 
er to  Iw  given.  It  is  sufficient  if  the  same 
subject-matter  is  covered  in  the  charge,  even 
though  In  brlefor  ft>rm  and  In  different 
phraseology. 

As  to  the  other  requested  instructionB, 
without  reviewing  th^  here  in  detail,  we 
are  of  the  opinion  that,  so  far  as  they  cor- 
rectly state  tlie  law  aroUcable  to  the  tacts 


in  the  case,  they  are  covered  by  the  in- 
structions given. 

[6]  The  second  question  to  be  considered 
is  that  which  relates  to  the  instructions  giv- 
en, and  Is  directed  to  an  instruction  where- 
in the  Jury  were  told  that  if  "the  defendants 
used  the  highest  degree  of  care  in  the  em- 
ployment of  professional  experts  or  experts 
In  the  inspection  of  said  elevator,  and  that 
the  same  was  Inspected  by  said  experts  as 
frequoitly  as  was  reasonably  necessary,  the 
defendants  fulfilled  their  duty  In  that  re- 
gard." The  appellants  construe  this  instruc- 
tion as  exempting  the  reepondoits  from  lia- 
bility for  any  negligence  that  the  inspectors 
may  have  been  guilty  of  in  the  manner  of 
making  the  inspections.  The  respondents 
construe  it  as  only  applying  to  the  selection 
of  professional  experts  and  the  frequency 
with  which  such  Inspections  were  made. 
Relative  to  the  matter  of  in^>ectlon,  the  re* 
spondents  might  have  failed  in  their  duty  in 
one  of  three  ways:  First,  if  they  foiled  to 
employ  competent  experts;  second.  If  the 
experts  employed  did  not  inspect  the  elevator 
as  frequently  as  was  reasonably  necessary; 
and,  third,  for  n^llgence  or  failure  of  the 
inspectors  to  perform  the  inspections  in  a 
proper  manner  and  with  the  exercise  of 
sufficient  car&  As  we  read  the  instruction 
It  covers  only  the  first  two,  that  rtiating  to 
the  employment  of  expert  Inspectors  and  the 
frequency  with  which  the  inspection  was 
made,  and  does  not  cover  failure  or  negli- 
gence In  the  manner  or  mode  of  making  the 
Inspections.  The  instruction  which  Immedl- 
atdy  follows  this  told  the  Jury  that  the 
proprietor  of  an  apartment  house,  having  the 
right  of  selection  of  servants  and  employ^ 
'including  elevator  operator,  elevator  in- 
spector, and  elevator  caretaker,"  would  be 
liable  for  any  injury  whidi  was  due  to  the 
lack  of  care  of  such  servants  or  employ^ 

By  tills  last  Instruction  the  Jury  were  In- 
formed that  the  respondents  would  be  liable 
If  the  injury  complained  of  was  due  to  tlie 
lack  of  care  on  the  part  of  the  inspectors 
in  the  manner  or  mode  of  making  the  inspec- 
tion. Reading  the  two  instructions  together, 
the  one  complained  of  was  not  misleading. 

[I]  The  third  point  which  will  be  consid- 
ered Is  that  which  challenges  the  sufficiency 
of  the  evidence  to  support  the  verdict.  The 
appellants*  case  was  made  by  proof  of  the 
accident  and  its  attendant  circumstances  and 
the  presumption  of  negligence  which  arose 
therefrom.  The  respondents  offered  evidence 
which  tended  to  show  that  the  elevator  had 
been  properly  installed ;  that  It  was  In  good 
repair;  that  it  had  been  properly  inspected; 
and  that  no  defect  had  been  discovered  there- 
in. This  evidence  the  appellants  claim  was 
not  sufficient  to  overcome  their  presumptive 
case.  The  line  of  evidence  offered  was  that 
which  was  recognized  in  Anderson  v.  Mc- 
Cartliy  Dry  Goods  Co.,  4Q  Wash.  398.  95 
Pac.  325.  10  U  B.  A.  (N.  6.)  981,  126  Am. 
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St  Rep.  870,  as  proper  to  meet  a  case  of 
liability  which  rests  upon  proof  ot  acddoit 
with  its  attendant  circumstances  and  the 
presomptlon  arising  therefrom. 

The  court  cannot  say,  as  a  matter  ot  law, 
that  the  evidence  was  not  suffldemt  to  over^ 
come  the  presumption.  The  questiw  was 
(Hie  for  the  Jury. 

The  Judgment  will  be  afiSrmed. 

OHABWICK,  a  J.,  and  MACKINTOSH, 
TOLMAK,  and  MITCHELL,  33^  amcax. 


(106  Wash,  m) 

AUSTIN  T.  METROPOLITAN  UTB  INS.  CO. 
OF  MEW  TOBK  et  aL   (No.  1S10».) 

(Bnprema  Court  of  Waabington.  .^rll  4, 

Absault  and  Battbbt  ^7  —  EnonoEHT 
raou  Onnot— DAUAQEa. 
Where  plaintiff,  after  accaaing  defendant  of 
"thieTing"  from  her,  was  directed  to  leave 
defendant's  offi^,  and  upon  refusal  to  leave 
was  taken  by  the  arm  and  conducted  to  the 
door,  she  was  not  entitled  to  recover  for  "any 
fajaricia"  anstained,  bnt  only  snch  as  may  have 
been  due  to  Uie  nae  of  ezeeaalTe  force,  if  any, 
in  remorlng  her  from  oflea. 

Department  1. 

A^)eal  from  Superior  Court,  Spokane 
Connty;  D.  W.  Hum,  Judge. 

Actim  by  Lnla  Austin  against  the  Metro- 
politan Life  Insurance  Company  of  New 
Zork  and  anotber.  Judgment  for  plaintiff, 
and  defttidantB  appeal.  Bereraed  and  re- 
manded. 

Caniwn  &  Ferris,  of  Spokane,  for  apgti- 
lants. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  an  alleged  assault  and 
battery.  The  cause  was  tried  to  a  Jnry,  and , 
resulted  la  a  verdict  for  |1,000.  Upon  motion 
for  a  new  trml  an  order  was  entered,  requir- 
ing the  plaintiff  to  remit  from  the  verdict  the 
sum  of  $500,  otherwise  a  new  trial  would  be 
granted.  The  plaintiff  elected  to  accept  a 
judgment  for  the  reduced  amount.  Judgment 
was  entered  for  the  sum  of  fGOO,  and  the  de- 
fendants appeal. 

The  appellant  Metropolitan  Life  Insurance 
Ounpany  of  New  York  Is  a  corporation  with 
on  office  in  the  dty  of  Spokane.  The  appel- 
lant F.  A.  Laurendlne  was  the  superintendent 
In  charge  of  this  office.  On  or  about  Febm* 


ary  IS,  1918,  the  respondent  went  to  the  office 
of  the  company  for  the  purporc  of  transacting 
some  business  relating  to  payments  npon  a 
policy  which  she  held  in  the  company.  Some 
controversy  arose  between  the  req;>oadent 
and  those  In  charge  of  the  ofDce  r^atlre  to 
the  matter,  the  respondent  apparently  dalm- 
Ing  that  her  payments  entitled  her  to  be 
placed  upon  what  was  known  as  the  "office 
account,"  the  books  of  the  company  showing 
that  she  was  not  entitled  to  be  carried  on 
this  particular  account 

In  the  course  of  the  conversation,  the  re- 
spondait  according  to  her  own  testimony, 
charged  Laurendlne  with  treating  her  "dir- 
ty," characterized  a  statement  that  he  made 
as  a  "He"  and  charged  him  with  "thieving" 
from  her.  These  stat^ents  were  made  In 
the  presence  of  other  customers  In  the  office 
as  well  as  the  employes.  Thereupon  Lauren- 
dlne directed  respondent  to  leave  the  office. 
This  she  declined  to  do,  and  he  took  her  by 
the  left  arm  and  conducted  her  to  tbe  door, 
and  she  passed  out  This  Is  the  assault  fbr 
which  damages  were  sought. 

In  submitting  thte  case  to  the  Jury  it  was 
stated  In  the  Instructions  that  if  Laurendlne 
did  at  the  time  and  place  In  question  make 
an  assault  upon  the  respondent  substantially 
as  she  claims,  then  both  defendants  are  liable 
in  damages  for  "any  Injuries'*  whldi  respond- 
ent may  have  sustained.  Error  Is  predicated 
upon  tbe  giving  of  this  instruction,  It  being 
claimed  that  It  states  to  the  jury  an  Incorrect 
measure  of 'damages.  The  objection  to  tbe 
instruction  Is  well  founded.  Under  the  plaln- 
tuf's  own  evidence  Laurendlne  was  jnstifled 
in  directing  her  to  leave  the  office,  and  when 
she  failed  to  do  so  had  a  right  to  use  such, 
force  as  was  reasonably  necessary  to  eject 
her  therefrom.  Under  this  state  of  facts,  tbe 
respondent  If  she  was  entitled  to  recover  at 
all,  could  recover,  not  for  "any  injuries"  that 
she  may  have  sustained,  but  only  such  inju- 
ries as  may  have  been  due  to  uie  use  of  re- 
cessive force,  If  there  were  such,  in  removing 
her  from  tbe  oSSkx.  Guterson  v.  Jensen,  100 
Wash.  113,  170  Pac.  352. 

It  Is  also  claimed  that  tbe  verdict  even  as 
reduced,  was  grossly  ezcesdve.  It  is  unnec- 
essary to  pass  upon  this  objection,  since  a 
new  trial  must  be  directed  on  account  of  the 
error  in  the  instructions.  It  may  be  said, 
however,  that  It  Is  doubtful  whether  the  evi- 
dence in  the  record  would  sustain  a  verdict 
and  Judgment  In  the  sum  of  $600. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  - 

OHADWIOK,  a  J.,  and  BfACKINTOSH, 
TOLMAN,  and  MITCHELL,  JJ.,  concur. 
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BBUCE  T.  ELMEBGREEN  et  sL  (No.  1G080.) 

(Sapreme  Court  of  Waahington.  April  S,  1919.) 

Uujozons  Pbobecution  4s>T1(2)— Pbobabix 
Cause— Adticb  or  PBosacuriNQ  Aitobnvt. 
In  action  for  malidoua  prosectrtion,  where 
it  appears  from  tbe  nndUpated  eridence  that 
the  proaecntors  acted  opon  the  advice  of  the 
prosecutiog  attorney  after  making  a  foil  and 
truthfid  Btatement  of  ail  known  facta  relating 
to  probable  cauae  for  the  proaecution,  It  be- 
comes duty  of  court  to  find  probable  cauae  aa  a 
matter  of  law,  and  to  direct  a  verdict  for  de- 
fendant 

Department  1. 

Appeal  from  Snperior  Ooort,  SootHWitsh 

Comity;   Gny  C.  Alston.  Jndge. 

Action  by  Nels  Bruce  against  O.  G.  Elmer- 
green  and  another.  Verdict  for  plaintiff,  and 
from  Judgment  of  dismissal  granted  upon  mo- 
tion for  Jndgmeitt  n<m  otwtantfl^  plaintiff  ap- 
peals. Affirmed, 

W.  H.  Mason  and  J.  T.  Kennedy,  both  of 
Everett,  for  appellant 
J.  A.  Col^nan,  of  Everett  for  respondents, 

MITCHELL,  J.  Bespondent  O.  O.  Elmer- 
greea.  while  In  the  employment  of  respond- 
ent Puget  Sound  International  Railway  & 
Power  Company,  a  corporation,  swore  to  a 
criminal  complaint  in  a  Justice  of  the  peace 
court  of  Everett  diarglng  appellant  Nels 
Bruce,  with  the  crime  of  engaging  In  and 
carrying  on  in  Brovtt  Wash-f  the  business 
of  tran^KffttDg  passengers  for  hire  in  an  au- 
twnobile  without  having  a  permit  therefor 
as  required  by  the  laws  of  the  state.  Ttie 
Justice  of  the  peace  Issued  a  warrant  for  the 
arrest  of  the  defttodant  In  that  case,  upon  the 
serrice  of  which  the  defendant  furnished 
cash  to  assure  bis  appearance  at  the  trial 
When  the  case  came  on  for  hearing,  after 
one  continuance.  It  was  dismissed  upon  mo- 
tion ot  the  prosecntliig  Kttoruvfn  office  on 
flw  ground  of  InsufDdaicy  of  evidence  to  go 
to  trial  In  the  oplnitm  of  the  prosecuting  at- 
torney. Thereafter  the  present  action  for 
damages  for  malicious*  prosecntbm  was 
brought  by  Nels  Bruce  against  said  Elmer- 
sreen  and  the  Puget  Sound  (International 
BaUway  &  Power  Company.  A  Jury  trial 
resulted  in  a  verdict  of  $800  tm  the  plaln- 
tifT.  over  the  motion  of  the  defendants  for 
a  directed  rardlct  In  their  ftivor.  A  time- 
ly motiw  of  defendants  for  Judgmait  non  ob- 
stante was  subsequently  granted  by  the  court 
and  a  Judgmrat  of  dismissal  of  the  action 
entered.   The  plaintiff  has  appealed. 

At  the  trial  the  proof  showed,  without 
question  or  dispute,  that  respondents,  be- 
fore the  criminal  complaint  was  filed,  took 
vp  the  mattor  with  th^  attorneys  and  made 


to  them  a  full,  fair,  and  candid  statement 
of  all  facts  within  their  knowledge  tending 
to  show  the  guilt  of  Nels  Bruce  of  the  crime 
with  which  he  was  afterwards  accused,  and 
that  thereafter  respondent  ELnergreen  an^ 
•one  of  the  attorn^  for  respondent  coih- 
pany  took  up  the  matter  with  one  of  the 
deputy  prosecuting  attorn^  of  the  county, 
to  whom  th^  made  a  AiU,  fair,  and  candid 
statemoit  of  all  facts  wltiiin  their  knowledge, 
bearing  upon  the  question  of  the  guilt  of 
N^  Bruce  of  the  crime  with  which  he  was 
aftorwards  diarged,  and  'the  attorneys  for 
respondents,  and  also  the  deputy  prosecuting 
attorney  of  the  county,  advised  ttiat  In  thdr 
opinions  there  was  sufficient  evidence  to  war- 
rant the  filing  of  a  criminal  complaint  and 
to  Justly  a  conviction  of  Nels  Bruce,  upon 
which  advice,  and  by  the  direction  of  the 
deputy  prosecutii^  attomear,  the  criminal 
complaint  was  made  by  Elmergreen. 
In  this  state  the  rule  Is: 

"In  an  action  for  mallcioaa  prosecution,  where 
it  appears  from  the  undiapnted  evidence  tliat 
the  proaecutors  acted  upon  the  advice  of  the 
prosecntinff  attorney  after  making  a  fall  and 
truthful  Btatement  of  all  known  fiicta  relating 
to  probable  cauae  for  tiie  prosecution,  it  be- 
comes the  duty  of  the  court  to  find  probable 
cause  as  a  matter  of  law,  and  to  direct  a  ver- 
dict for  the  defendant"  Syllabus,  Simmons  v. 
Gardner,  48  Wash.  282,  88  Pac  887,  U  B.  A. 
1916D,  16. 

This  rule  was  refieated  In  the  case  of  Main 
V.  Healy,  100  WadL  203,  170  070,  and 
still  later  followed  In  the  case  ot  Borg  y. 
Bringhurst  1T8  Pac  400: 

Judgment  affirmed. 

CHADWICK.  a  J.,  and  MACKINTOBfl, 
MAIN,  and  TOLMAN,  JJ..  concur. 


(106  Waak.  4tt> 
WBIDBBT  V.  WBIDBBT.    (Na  16207.) 

(Supreme  Court  of  Washington.  April  7,  IOUl) 

1.  DivoBCB  «=s9i84(0}--DisoBR]on  or  Lown 

OOUBT. 

Where  a  husband  and  wife  both  sue  for 
divorce,  to  whidi  spouse  a  decree  Is  given  is  <tf 
no  concern  to  the  public,  and,  where  both  were 
largely  at  fault  it  will  not  be  held  on  appeal 
that  court  abused  its  disraetimi  In  granting  the 
divorce  to  one  or  the  other. 

2.  DiVOBOX  ^240(0)— AUKOHT. 

Where  parties  having  previous  matrimwt- 
al  experience  were  married,  the  wife  having 
brought  nothing  to  the  marriage  state,  either 
health,  property,  heart  or  true  emotion,  ttoth 
parties  being  impassive,  alimony  in  the'  sum  of 
$6,000  and  $250  attorney's  fees  will  be  reduced 
on  appeal  to  (5,000  and  $250  attorney's  fttes; 
the  husband's  estate  being  $25,000. 
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Department  2. 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Edward  G.  Hills,  Judge. 

Action  by  Lizzie  Weidert  against  John 
Weldert  Decree  for  plaintiff,  and  defend- 
ant appeals.  Modified. 

J.  W.  Brooks,  of  Walla  Walla,  for  appel- 
lant 

T.  H.  McKlnn^  and  Sharpstdn,  Smith  & 
Sharpstein,  all  of  Walla  Walla,  for  reqwnd- 

«Dt 

OHADWICK,  C.  J.  Plaintiff  brought  ac- 
tlcm  for  divorce.  Defendant  pleaded  the 
general  Issue  and  set  up  an  atHrmatlve  cause 
of  action  by  way  of  cross-cwnplalnt  and  pray- 
ed for  a  decree. 

Both  plaintiff  and  defendant  so  well  sus- 
tained their  reepective  pleas  that  the  court 
may  well  have  granted  a  divorce  to  either 
or  denied  the  prayer  of  both.  TbB  court 
found: 

"That  plaintiff  has  not  been  without  blame, 
bat  is  less  blameworthy  than  the  defendant,  and 
that  plaintiff  Is  entitied  to  a  divorce  against  the 
defendant" 

t1]  At  this  distance  we  cannot  say  that 
th«  court  abused  its  discretion.  To  whldb 
apooBe  a  decree  Is  given  ia  at  ao  concern  to 
us  or  to  the  puUlc.  We  therefore  pass  the 
chai^  that  the  court  erred  In  refusing  to 
grant  the  divorce  to  the  defendant,  and  cmne 
to  the  only  question  In  the  case. 

[2]  The  court  found  upon  the  admission 
of  the  defendant  that  be  was  worth  $25,000 
and  ordered  the  defendant  to  pay  forthwith 
into  the  registry  of  the  conrt  for  the  use  of 
plaintiff  ¥6.000  and  |2S0  attorney's  fees  and 
costs.  When  the  parties  were  married  In 
1906^  each  had  had  previous  matrimonial  ex* 
perlence.  Plaintiff  had  certainly  about  $900, 
and  possibly  $1,500.  Whatever  the  amount 
may  have  be^  she  retained  It  as  her  own. 
Diefendant  had  the  property  that  he  now  has. 
and  which  is  now  his  separate  property.  De- 
fttidant  is  worth  more  than  when  married, 
bat  his  added  worth  comes  from  the  Increased 
value  of  his  lands.  The  parties  traveled 
much  in  search  of  health,  and  a  considerable 
sum  was  spent  for  the  benefit  of  plaintiff — 
defendant  says  about  $G,000,  but  without  a 
showing  of  all  tlie  items.  It  Is  certain,  how- 
ever, that  a  substantial  aggregate  sum  was 
dispensed ;  for  two  operations  were  perform- 
ed, one  of  which  was  to  reUere  a  condition 
wtaldi  tn  the  opinion  of  the  surgeons  resulted 
frran  a  vicious  Infection  of  some  years'  stand- 
ing. 

Plaintiff  brought  nothing  to  the  marriage 
state— neither  health  nor  propoty.  There 
is  nothing  tn  the  habit,  conduct,  or  the 
llTes  of  the  parties  to  call  for  an  admeasure- 
ment of  equities.  There  never  was  a  heart 
or  a  true  emotion  la  the  union,  and  In  its 


dissolution  we  feel  that  the  court  should  meet 
the  situation  in  the  impassiveness  that  mov^ 
ed  the  parties  vrtiet  they  entered  Into  the 
married  state  in  which  they  have  waUced 
during  the  elevoi  years  of  tti^  disastrous 
venture.  Were  the  question  mtlrely  original* 
we  would  not  be  BO  liberally  Inclined  as  was 
the  trial  judge,  or  as  we  have  decided  to  be* 
having  due  regard  and  esteem  fbr  his  opin- 
ion. With  this  feeling  then  we  Bave  conclud- 
ed that  idalntlff  should  have  no  more  than 
$5,000  Including  the  ^60  allowed  for  attor- 
ney's fees. 

In  the  notice  of  appeal  reference  Is  made 
to  an  order  allowing  plaintiff  $2S0  attomey*a 
fees  on  appeal  and  $75  per  month  alimony 
p«iding  the  api>eaL  We  do  not  find  sDch  an 
order  in  the  transcript  Our  decision  will 
nullify  the  order  If  It  was  made,  but  de- 
fendant will  pay  plalntlfTs  counsel  $260  as 
attorney's  fees  on  appeal  and  tiie  balance  ot 
the  $5,000  into  the  registry  of  the  court  fbr 
the  use  of  plaintiff. 

We  find  nothing  to  commend  In  either 
part7.  and  have  no  sympathy  for  the  oaeovw 
the  other.  We  believe  this  award  to  be  Just 
as  well  as  generous.  Respondent  will  re- 
cover costs  on  appeaL 

Uodlfied. 

FUIiLERTON,  PARKBR,  UOUNT,  and 
HOLCOMB,  JJ.,  concur. 


(108  Wub.  OT) 

BOKBLKAMF  r.  BOEELKAMP.  (No.  15169.) 
(Supreme  Court  of  Washington.  April  7, 1910.) 
DxvoBCi  «=»312  — Appkal— Obbdzbiutt  or 

WrrNBBSES. 

Where,  in  proceeding  praying  that  castody 
of  minor,  awarded  to  wife  In  divorce  suit  be 
taken  from  her  and  awarded  to  husband,  the 
evidence  Is  all  oral  and  the  deddon  to  l^p  roi- 
dered  thereon  is  nothing  more  than  measuring 
the  credibility  of  witnesse*,  order  denying  re- 
lief will  be  affirmed  on  appeal. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
John  S.  Jurey,  Judge. 

Petition  by  William  F.  Bc^elkamp,  praying 
that  custody  of  a  minor,  awarded  to  plaintiff 
wife,  Dorothy  M.  Bokellcamp,  tn  divorce  suit 
be  taken  from  her  and  awarded  to  petitioner. 
Kelief  denied,  and  petitioner  appeals.  Af- 
firmed. 

W.  H.  Bolen,  of  Seattle,  for  appellant. 
Oliver  0.  McOilora,  of  Seattle  for  respond- 
ent 

PARKEBt.  J.  The  parties  to  the  above-eo- 
titled  action  were  divorced,  by  decree  render- 
ed therein  by  the  superior  court  for  ElnS 
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onmty,  oni  December  12,  1917.  iSn.  Bokel- 
kamp  was  awarded  tbe  custody  and  care  of 
tiielr  minor  daughter,  who  was  then  six  years 
old.  In  Angnst.  IIKLS,  Ur.  Bokdkanqp  filed 
Us  peUtkHk  In  the  action,  alleglBg  tliat  Mrs. 
B(dtdkami^  by  reason  of  ber  conduct  since 
die  rendeiing  of  flie  decree  of  divorce,  bad 
become  morally  unfit  to  hare  One  custody 
and  care  of  their  diOd,  and  prayed  that  It 
be  taken  from  her  and  placed  in  his  custody 
and  care,  nie  matter  having  been  sub- 
mitted to  the  court  upon  evidence  produced 
by  the  respective  parties,  the  court  denied 
to  Mr.  Bokelkamp  the  relief  prayed  for,  end 
entered  Its  order  accordingly,  fnMn  whldi  he 
has  appealed  to  tbis  court 

There  is  nothing  here  presented  worthy  of 
serious  consideration  other  than  questions 
of  fact,  touching  Mrs.  Bokelkamp's  conduct 
since  the  rendering  of  the  decree  of  divorce. 
The  evidence  was  all  oral,  and  the  decision 
to  be  rendered  thereon  becomes  in  no  event 
anything  more  than  the  measuring  of  the 
credibility  of  witnesses.  We  are  quite  con- 
Tlnced  from  a  painstaking  reading  of  all 
tbe  evldeoce,  that  we  should  not  disturb  tbe 
trial  court's  condodon.  Its  order  Is  tbere* 
fore  affirmed. 

HOLCX>MB.  HOTTNT,  And  WUUjmirON, 
J  J.,  concur. 

(IM  WulL  6S0 

STATE  cz  leL  HILL  r.  PORT  OF  SEATTI^ 
atoL  (No.  14907.) 

(Soprene  Court  of  WasUngtm.   April  7, 

Department  1. 
Modifying  oplniim. 

For  former  oj^nlon.  see  177  Fac.  871. 

PBR  CURIAM.  Our  attention  being  call- 
ed to  the  fact  that  tbe  word  "Affirmed"  as 
employed  at  the  conclusion  of  our  opinion 
may  lead  to  confusion,  It  will  be  stricken, 
and  these  words  substituted: 

The  Judgment  entered  by  Jndge  Prater 
Is  affirmed  with  the  modifications  called  for 
tbis  opinion,  the  legal  effect  of  tbe  same 
being  to  revive  the  temporary  restraining 
order  and  to  ^imlnate  the  modifications  made 
Uiereln  by  fbe  Judgment  appealed  from. 


OM  Wash,  tm 

SOHWAQER-NETTLBTON  HILLS  T.  GAB- 

8TENS  et  sL    (No.  15122.) 

(Supreme  Court  of  Waahington.  April  7,  1919.) 

MioaANicfi'  I^XKs  4=»28&  —  PATHXira  won 
Matebxau  Fubhxshxd  —  Applicatiok  op 
F&xuKinnL 

Where  pTalnttg  ftimlahed  a  contractor  ma- 
terial for  the  construction  ot  sererol  bnfldlng^ 


and  was  paid  certain  amounts  by  the  contractor 
by  indorsed  checks  of  defendant  owner,  plain* 
tiff  was  not,  In  the  absence  of  any  notice  there- 
for, required  to  credit  all  of  each  amounts  to 
the  lumber  futaished  for  the  defendant  ownei's 
buildings,  ud  could  have  a  materialman's  Uen' 
for  balance  due. 

Department  1. 

Appeal  from  Superior  Court,  B3ng  Ooonr* 
t^t  Guy  G.  Alston,  Judge. 

Action  by  hiB  Sdiwager-Nettleton  MOla 
against  the  Central  Bealty  Omnpany  and 
others,  for  foredoaure  of  a  materialman's 
Hen  upm  real  property.  Judgment  against 
plalnUff  and  In  tfavor  of  the  defendants 
Carstens,  as  execntors  of  tbe  estate  of  Er* 
nest  Carstens,  deceased,  tbat  plainUfl  account 
to  them,  and  not  to  the  Central  Beal^  Com- 
pany, for  all  the  Carstens  checks,  and  ploln- 
tifl  appeals.  Reversed  and  remanded  witb 
dlrectlona  to  enter -judgment  foreclosing  the 
Uen. 

Jay  G.  Allen,  ot  Seattle,  for  appellant 
Edwin  B:  FUck,  ot  Seattle,  for  respcmd- 
ents. 

MITCHHLCs  J.  This  action  was  brou^t 
by  Sdiwager-Nettleton  Mills,  a  corporation* 
to  foreclose  a  materialman's  lien  upon  real 
property.  Tbere  was  Judgment  ogaluft 
plaintiff,  from  wbldi  this  appeal  Is  prose- 
cuted. 

Ernest  Carstens  and  Ida  L.  Carstens  were 
husband  and  vita.  On  May  14, 1916.  be  died 
testate.'  His  will,  nominating  Ida  L.  Car^ 
stens  and  Julius  A.  Carstens  as  executrix 
and  executor,  was  promptly  admitted  to  pro- 
bate In  tbe  superior  court  of  King  county, 
and  the  persons  so  nominated  were  appointed 
executrix  and  executor  of  the  will,  qualified, 
and  since  have  been  acting  as  such.  Bmest 
Carstens  and  wlf^  bdng  tbe  owners  oC  tbe 
real  proper^  invfdved,  entered  into  a  writ- 
ten  contract,  prior  to  January  22.  1916,  witta 
the  defendant  Central  Realty  Company,  a 
corporation  engaged  in  tbe  ccmtracthig  bvA- 
neas,  wberet^  tibn  Cmtral  Realty  Company, 
as  tb^r  agents  for  tbe  snpervlston  and  cm- 
Btmctlon  of  the  building,  would  erect  f» 
them,  oo  certain  terms  and  eondltlmis  ex- 
pressed In  Oie  contract,  an  apartment  house, 
herdn  ipoken  ot  as  the  Lnseme.  the  total 
cost  of  which  building  was  to  be  In  excess 
of  $40,000.  Tbe  contract  provides  for  tbe 
duties  of  the  Central  Realty  Gtmpany, 
among  them  tbe  following : 

"Looking  after  the  pnrdiaie  of  all  material, 
the  auditing  of  all  accounts,  the  payment  of  all 
labor,  pressing  Toudiers  for  both  material  and 
labor  blllB,  and  for  procuring  all  funds  to  erect 

the  buUdbig.  etc." 

Provision  Is  made  In  the  contract  for  the 
employmmt  by  the  owners  of  their  own 
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"deifc  oC  works"  at  tlielr  own  expense.  The 
owner,  Mr.  Carstens,  embayed  Earl  Banm- 
gutner  as  clerk  of  works.  Informing  tbe 
CteDtml  Bealty  Company  thatrtie  '^wanted 
Idm  to  check  up  ererythlng  that  went  Into 
the  building  and  take  care  of  his  interests." 
Banmgartner  performed  sodi  services  for 
Mr.  Carstoi^  and  thereafter  tor  tbe  ezecu- 
toa,  W.  J.  Bmggeman  was  president  of 
the  Central  Bealty  Company,  and  through 
assoclattons  with  Carstens,  as  directors  of 
ttw  same  bank  and  otherwise,  tbey  were  well 
acquainted,  and  Carstens  knew  that  theC^- 
tral  Realty  Company  was  engaged  in  con- 
structing two  buildings  for  other  persons  at 
tbe  same  time  tbe  Luzerne  was  being  built. 
Banmgartner  also  knew  of  tbe  construction 
of  ttie  other  two  bouses.  The  Central  Real- 
ty Company  purchased  lumber  and  building 
material  for  the  Luzerne,  and  some  for  oth- 
er buildings,  from  appellant,  wbo  was  en- 
gaged in  the  lumber  business  in  Seattle. 
With  each  load  delivered  at  the  several  Jobs, 
the  driver  took  ddivery  slips  in  duplicate, 
each  numtwred  separately  and  consecutlTe- 
ly,  wblcb  showed  the  character  of  lumber  in 
the  load,  and  where  and  to  whom  delivery 
was  made.  The  originals  of  tbe  slips  were 
marked  "Customer's  Invoice,"  and  were  kept 
by  the  customer,  while  the  duplicates  were 
marked  "Dapllcate  must  be  returned  to  of- 
fice, signed  by  customer  or  his  representa- 
tive.   Received  O.  K.   ." 

Tbe  lumber  furnished  for  the  Luzerne 
building  was  all  checked  up  by  Baumgartner, 
and  the  dupUcate  delivery  slips  "O.  K.'d" 
and  signed  by  him,  and  also  by  Charles 
Drake,  secretary  of  tbe  Central  Bealty  Com- 
pany, and  returned  by  the  driver  to  appel- 
lant's office.  The  original  slips  were  kept  by 
Baumgartner,  who  would  first  make  entries 
of  them  In  a  tally  jonmal  belonging  to  the 
Oarsteoa,  and  then  file  them  In  tbe  records 
of  their  <^ce  at  the  building.  Appellant 
kept  but  one  account  with  the  Central  Beal- 
ty Company,  in  which  was  entered  charges 
for  all  lumber  delivered  at  all  three  build- 
ings. The  account,  on  a  loose-leaf  ledger, 
was  kept  so  that  one  could  easily  segregate 
and  determine  the  amount  charged  for  ma- 
terial delivered  to  each  of  the  buildings  by 
reason  of  the  entry  thereon  of  the  date  and 
number  of  tbe  delivery  slip&  That  this  Is 
so  Is  shown  by  the  testimony  of  the  book- 
keeper of  the  Carstens  estate,  who,  upon 
bdng  called  as  a  witness  by  tlie  ezecutom^ 
said: 

"I  had  no  diffienlty  tai  obtaining  a  segrega- 
tion between  the  Lnseme  Apartments  and  the 
Seventy-Ninth  street  Job.  •  •  •  Q.  They  were 
on  the  same  account,  but  they  were  separated 
as  far  as  entries  were  concerned?  A.  Yea,  sir. 
Q.  How  did  thej  distuiguiBh  for  yoa  between 
the  Seventy-Ninth  street  job,  and  an;  ottier 
job  that  the  Central  Realty  Company  was  do- 
ing, and  tbe  Luzerne  Apartments?  A.  U  I 
remembw  rightly,  by  thd  nnmbers." 


On  cross-examination  be  testified: 

"Q.  Calling  your  attention  to  defendants*  Ex- 
hibit No.  If  being  the  loose-leaf  ledger,  take 
aoj  one  of  the  items  and  find  here  the  date; 
take  the  item  right  there,  January  26th.  Then 
you  see  a  number  out  here,  S068;  then  yon  see 
the  amount.  Did  you  ask  them  what  those 
numbers  meant?  A  Why,  I  found  oat.  Q. 
And  yon  found  oat  that  thej  were  delivery 
slips?  A.  Yes,  air,  Q.  And  so  far  as  the  Car- 
Htens  Job  was  concerned  you  could  tell  by  look- 
ing at  those  numbers  where  the  lumber  went, 
because  the  numbers  gave  you  the  exact  knowl- 
edge? A.  Correct.  Q.  So,  when  yon  toM  Mr. 
rUdc  tbe  books  did  not  show,  the  books  did 
show,  didn't  they?  If  tbe  books  show  6561,  and 
if  6551  was  the  Luzerne  Apartments,  then  it 
did  show  it?  A  I  didn't  state  anything  else. 
Q.  Well,  the  books  did  show,  didn't  they?  A. 
Why,  certainly.  Q.  And  you  examined,  not 
only  the  loose-leaf  ledger,  bat  you  ^•»i»'n'»iMl 
all  tbe  delivery  slips?  A.  Yes." 

On  the  Ist  of  each  month  appellant  mailed 
to  the  Central  Beall?  Company  a  statement 
showing  tbe  date  and  amount  of  each  dellv- 
ery,  aqiarately  stated,  giving  date  and 
amount  for  all  tbe  jobs  during  tbe  previous 
monUi.  In  due  course,  and  about  the  10th 
of  tbe  month,  tbe  bill  would  be  returned  ac- 
companied by  a  penKmal  check  OgaeA  by 
Ernest  Carstens,  or,  later,  by  tbe  e»catora 
of  his  estate^  tot  tbe  exact  amount  dne ;  each 
check  having  tbe  words  "building  account** 
written  after  the  signature.  The  amount  ot 
the  dieck  was  credited  hy  appellant  on  its 
books  to  the  Goitral  Bealty  Company,  tbna 
balancing  the  account,  whereupon  appellant 
stamped  tbe  bill  "Paid"  and  returned  it  to 
tbe  Central  Bealty  Ocnnpany.  .  <^  ot  tho 
numtbly  accounts  ms  paid  to  a  bank  to 
whldt  it  had  be«k  aastgned  for  coUectioo, 
but  this  transaction  was  in  all  other  respects 
similar  to  tbe  others.  The  last  check,  dated 
June  lOt  1016,  and  tbia  only  one  iasaed 
tbe  executors,  paid  tbe  account  in  full  up  to 
June  1,  1D16.  The  amount  tor  wbliA  the 
notice  of  lien  was  filed  and  tbat  Is  InrtriTed 
In  tbe  actiim,  via.  $961.44,  Is  for  lumbw  de- 
livered tar  and  used  In  tlie  Luzerne  Apart- 
ment building  subsequent  to  June  1. 1916*  as 
to  wbicb  there  Is  no  dispute  either  as  to  tbe 
amount  or  its  value.  However,  the  sum  total 
of  all  the  cfaedu  of  Carstens  or  bis  executors 
rec^ved  by  appellant  from  the  Central  Beal- 
ty Company  in  the  manner  above  explained, 
exceeds  the  value  of  all  material  furnished 
by  appellant  that  was  used  In  the  Luzerne 
building  1^  the  sum  $160.40.  Judgment 
was  awarded  the  trial  court  against  ap- 
pellant and  in  favor  of  tiie  executors  in  tbis 
sum  of  $100.40,  oa  tbe  theory  that  appellnnt 
should  account  to  tbe  ^ecutors,  and  not  to 
the  Central  Realty  Company,  for  all  tbe 
Carstens  checks. 

Tbe  answer  and  cross-complaint  of  the  ex- 
ecutors stated  a  dtfense  to  appellant's  c&nai 
of  action  and  auffldent  to  mtttle  the  txaca- 
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ton  to  the  jodsmont  appealed  frcon,  becaase 
tbwtfn,  among  ofber  tblngs,  they  allegedf 

*^rhat  daring  the  com-Be  of  said  delireriea 
■aid  plaintiff  and  the  said  coatntctor.  Central 
Bealty  Compaor,  through  its  officers,  entered 
into  a  secret  and  unlawful  agreement,  whereby 
■aid  Scbwager-Nettleton  Mills,  through  its  offi- 
cers, agreed  to  rebate  to  said  Central  Bealty 
Company  $1  a  thousand  for  all  No.  2  common 
lumber  that  it  might  be  possible  to  work  into 
the  job,  in  lien  of  the  No.  1  lumber  first  agreed 
upon.  That  aa  a  consideration  for  said  acts, 
and  in  fnrtberance  of  the  unlawful  scheme  en- 
tered into  between  these  parties,  said  plaintiff 
and  said  Central  Bealty  Company,  ^through 
their  respective  officers,  agreed  that  the  checks 
issued  by  Ernest  Carstena  should  be  used  and 
deflected  in  part  to  the  payment  of  the  personal 
bUls  of  the  Central  Be^ty  Company,  which 
course  of  procedure  was  adopted  with  checks 
nnmbered  146,  808,  406.  77,  and  274,  issued 
lespectiTCly  February  9,  lM.6.  March  10,  1916, 
Aprfl  10,  1916,  May  10,  1916,  and  June  16, 
1916,  in  form  aa  detailed  in  Sdiednle  B,  hereto 
attached  and  made  part  thereof." 

If  the  proof  showed  that  appellant  by  Its 
officers  entered  Into  and  carried  ont  any 
such  unlawful  scheme  with  the  Central 
Bealty  Company  through  Its  officers,  by 
whl(±  there  .was  procured  the  issuance  and 
delivery  to  the  Central  Real^  Company, 
and  thence  to  the  appellant,  of  the  checks  In 
question,  that  c<mduct  would  In  the  law 
place  appellant  In  direct  relatlws  with  the 
makers  of  the  checks,  and  impose  upon  it 
the  responsibility  to  account  therefor.  But 
an  examination  of  the  evidence  fftlls  to 
show  any  occasion  for  such  chai^.  On 
the  contrary,  it  Is  clear  to  ns  from  the  rec> 
ord  that  appellant  furnished  for  the  Lu- 
cerne building  only  the  mat«4al  ordered  by 
the  Central  Bealty  Company,  sold  it  at  the 
usual  prices,  allowed  the  usual  discount  for 
cash,  which  was  stated  in  the  bills  furnish- 
ed to  the  Central  Bealty  Company  10  days  be- 
fore payments  by  it,  all  within  the  knowledge 
of  Mr.  Baumgvtner,  the  private,  confiden- 
tial employe  of  the  Carstena.  ^e  proof  in 
the  case  is  i^ent  as  to  any  oonyersatton  or 
communication,  direct  or  indirect,  between 
the  appellant's  officers  or  employes  and  Mr. 
Carstens  or  bis  executors  concerning  the 
material  furtdshed  or  the  payments  receiv- 
ed. Appellant  sold  and  charged  tlie  materi- 
al for  this  and  the  two  otlier  Jobs  to  the 
Coitral  Bealty  Company,  from  whom  it  re- 
ceived its  pay,  and,  while  that  pay  was  by 
means  <^  the  Carstens  checks,  th^  were  de. 
llvered  to  appelant  or  its  assignee  by  the 
Central  Itealt7  Company.  Appellant  never 
received  notice  from  any  one  to  apply  the 
checks  otherwise  than  as  tbey  were  applied 
and  as  they  had  the  right  to  apply  them. 
Cffltcemlng  the  transacti<m,  Alvin  Sdiwager, 
secretary-treasurer  of  appellant,  testified : 


"We  did  not  know  but  wbat  Smest  Carstena 
was  advancing  some  money  to  the  Central 
Beal^  Company  over  and  above  the  amount  9i 

the  lumber  that  went  to  that  job.  We  could 
have  ascertained  whether  the  check  was  over- 
paying what  had  gone  to  the  Luzerne  Apart- 
ments, but  we  did  not.  We  never  notified  him 
he  was  overpaying.  There  wasn't  any  occasion 
for  it,  as  far  as  we  could  see  in  the  ordinary 
course  of  business.  There  was  never  a  ques- 
tion, raised  in  our  mind.  We  never  recdved 
any  letter  from  Ernest  Carstens.  authorizing  na 
to  so  apply  these  amomita,  nor  did  we  receive 
any  from  Mrs.  Carstens,  nor  Jnlias  Carstens, 
nor  from  Mr.  Bruggeman  or  Mr.  Biley." 

It  is  important  here  to  determine,  as  we 
do,  only.  If  the  Carstens  estate  by  some  one's 
carelessness  or  misunderstanding  baa  suf- 
fered a  loss,  whether  appellant  Is  in  any 
way  responsible  for  It.  We  are  of  the  (^n- 
ion  it  is  not  In  (^enlng,  appellant  proved 
Its  case. 

The  judgment  Is  reversed,  and  the  canae 
remaned,  with  directions  to  the  lower  court 
to  enter  Judgment  foreclosing  the  lien. 

CHADWICK,  C.  J.,  and  MACKINTOSH, 
MAIN,  and  TOLMAN,  J3^  concur. 


(IM  Wash.  178) 
CITT  OP  SPOKANE  v.  PISHBB. 
(No.  1S196.) 

(Supreme  Court  of  Washington.  April  4, 1919.) 

InDBunxTT  4=»13(1)— LaNDLoan's  Lubujtt 
roB  Dsmrnvs  PamosM  —  TRApnooB  nr 

SlDlWAUC. 

A  landlord  who  has  rented  part  of  a  buOd- 
ing,  but  has  not  relinquished  entire  control  of 
the  premises,  ia  liable  over  to  the  dty  for  dam- 
ages the  city  has  been  compelled  to  pay  on  ac- 
count of  peraonal  injuriea  suBtained  bj  a  pedes- 
trian because  of  the  sudden  raising  of  a  trap> 
door  in  the  sidewalk  controlled  by  the  tenant, 
the  landlord  having  secured  from  the  city  the 
privilege  of  installing  ancfa  trapdot^  for  tl» 
pnrppse  of  access  to  liia  beating  plant. 

Mackintosh,  J.,  dissenting. 
Department  1. 

Appeal   from   Superior   Court,  Sp<ftane 

County ;  Wm,  A.  Huneke,  Judge. 

Action  by  City  of  Spokane  against  Fred 
v.  Bisber  and  another.  Judgment  for  plain- 
tiff, and  the  named  defendant  appeals.  Judg- 
ment affirmed. 

Samuel  R.  Stem,  of  Spokane,  for  appellant. 
J.  M.  Oeraghty  and  Alex  M.  Winston,  bofli 
of  Spokane,  for  respondent 

TOLMAN,  J.  The  dty  of  Spokane  was 
made  defendant  In  a  suit  for  pmonal  In- 
juries, brought  by  one  Nlcollni,  who  alleged 
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that  be  fell,  and  sustained  the  injuries  com- 
plained of,  by  reason  of  the  raising  of  a 
trapdoor  in  the  sidewalk  on  First  avenne  in 
that  dty,  at  the  Instant  be  waa  abont  to  step 
upon  it.  Following  the  service  of  summons 
and  complaint  npon  it  in  that  case,  the  dty 
gave  notice  to  Bpi)ellant,  who  was  then  the 
owner  of  the  premises  abutting  upon  the 
sidewalk  where  the  accident  occurred,  call- 
ing upon  him  to  assume  the  burden  of  de- 
fending that  action,  and  advising  him  that, 
as  he  was  responsible  for  the  Inetallatlon  and 
maintenance  of  the  trapdoor,  the  city  would 
hold  him  for  any  recovery  against  It  In  that 
case,  together  with  the  costs  and  expenses  it 
might  incur  in  defending.  Appellant  did  not 
appear  in  that  action;  and,  while  his  attor- 
ney rendered  some  assistance  to  the  dty  it 
was  stipulated  that  ai^llant  should  waive 
no  right  thereby.  NlcoUnl  recovered  a 
Judgment  against  the  dty,  which,  being 
small,  it  paid  without  appealing  from  the 
judgment,  and  then  brought  this  action  to 
recover  from  appellant  the  amount  bo  i>aid, 
together  with  the  amounts  expended  by  it 
in  d^endiug  the  Micollni  case.  The  trial 
court  made  findings  and  condusions  In  ac- 
cordance with  respondent's  theory  of  the 
case,  and  entered  judgment  against  appel- 
lant for  $473.08,  whldi  included  $367.70  paid 
in  satiafadlon  of  the  judgment  and  costs  in 
favor  of  Nlcollni,  and  $79.60  expended  by 
the  dty  In  defeudlng  that  action,  from  which 
judgment  this  appeal  Is  taken. 

Appellant  by  his  assignments  of  error 
raises  three  qaestlous:  First,  that  the  trap- 
door was  under  the  sole  diarge  of  his  tenant 
(also  joined  as  a  defendant  In  this  actton), 
and  was  used' solely  for  taar  purpose  and 
therefore  be,  as  the  landlord,  cannot  be  hdd 
liable  for  the  overt  act  of  the  tenant,  of 
whldk  he  had  no  knowledge,  and  In  whldi 
he  In  no  wise  partldpated ;  and  In  any  event 
the  judgment  should  be  collected  from  the 
tenant;  second,  that  the  Nlcollni  judgment 
was  not  appealed  to  the  court  of  last  resort; 
and  third,  that  there  was  improperly  Includ- 
ed in  the  judgment  amounts  paid  by  the  <At^ 
as  fees  to  expert  vltnesses  which  are  not  re- 
coverable. 

It  Is  admitted,  or  appears  without  sub- 
stantial dispute,  that  appellant  was  the  own- 
er of  the  premises  abutting  upon  the  side- 
walk where  the  acddent  occurred,  which  con- 
sisted of  a  three  story  and  basement  bulld- 
ii^.  The  two  upper  stories  were  leased  to 
the  defendant  Elizabeth  Qraf,  who  conducted 
a  lodging  house  business  therein.  The  first 
or  street  floor  was  divided  Into  two  store- 
rooms, one  of  which  was  occupied  by  the 
Oriental  Tea  Company,  the  other  being  va- 
cant at  the  time  of  the  acddent..  In  the 
basement  was  located  the  only  heating  plant 
In  the  building,  which  was  used  primarily  to 
heat  the  lodging  house,  and  was  in  sole 
diarge  of  the  d^endant  Qraf,  operated  at 


he^  expense  by  a  janitor  employed  and  paid 
by  her.  The  pipes  which  conveyed  the  heat 
to  the  upp»  floors  passed  through  and  ex- 
tended across  both  storerooms  on  the  main 
floor,  and  as  to  the  one  then  occupied,  the 
evidence  clearly  shows  that  these  pipes  fur- 
nished ample  heat  at  all  times  for  the  pur- 
poses of  ^e  tenant,  and  although  there  was 
a  small  radiator  in  the  rear  of  that  store 
room,  it  was  never  turned  on  or  used.  The 
tenant  testified  that  his  contract  with  the 
landlord  was  silent  as  to  the  furnishing  of 
heat,  and  that  he  paid  nothing  directly  for 
the  heat  which  he  obtained  by  the  means 
above  set  forth.  The  court  found  upon  this 
subject  as  follows: 

'TThat  at  the  said  time,  to  wit,  the  17th  day 
of  September,  1916,  and  for  a  long  time  prior 
thereto,  the  purpose  for  which  the  said  traptloors 
and  cellarways  were  used  waa  to  connect  with 
a  furnace  in  the  basement  of  said  boild'mg,  and 
that  the  objects  and  purposes  of  said  furnace 
were  to  heat  the  entire  building  aforesaid,  both 
that  part  occupied  by  the  defendant  Oraf,  and 
that  part  occupied  by  the  defendant  lisher, 
either  in  person  by  reason  of  its  Mns  vacant,  or 
through  his  other  tenants.  That  wh«i  the  de- 
fendant Graf  heated  the  upper  stories  of  said 
building,  of  necessity  she  also  heated  the  lower 
story,  in  that  the  pipes  conveying  the  heat  from 
the  fnmace  to  the  upper  stories  passed  through 
both  storerooms  on  the  ground  floor  of  said 
building,  and  were  extended  across  said  store- 
rooms longitudinally,  and  that,  in  the  east  store 
room  thereof  there  was  a  radiator  so  connect- 
ed as  to  furnish  heat,  and  so  installed  with  the 
said  pipes  as  to  furnish  heat  ther^or.  That 
the  present  tenant  of  the  east  storeroom,  who 
has  occupied  the  same  for  some  years,  does  not 
use  the  said  radiator  because,  from  the  nature 
of  its  busiuest,  which  is  a  seed  business,  it  has 
no  occasion  for  more  heat  than  is  furnished  by 
the  said  pipes,  and  that  the  only  manner  in 
which  under  the  conditions  whldi  existed  the 
said  heat  could  be  furnished,  and  was  famish- 
ed, for  all  the  floors  in  said  building,  waa  by  the 
bringing  In  of  coal  through  said  trapdoor  in 
front  of  No.  921  First  avenue,  and  the  going  in- 
to and  opening  of  said  trapdoors  to  place  coal 
in  the  said  cellarway  and  to  put  coal  from  the 
said  cellarway  into  the  fomace  of  said  building, 
there  being  no  entrance  of  said  cellarway  except 
by  means  of  said  trapdoors  as  aforesaid,  and 
that  as  a  matter  of  fact,  the  beat  of  said  fur- 
nace has  furnished,  and  does  furnish,  auffident 
heat  for  the  tenant  or  tenants  of  the  lower 
stories  of  said  building,  and  there  has  not  be«i, 
nor  is  there,  any  other  method  provided  for 
heating  the  same,  and  that  witlimit  beat  tbit 
same  would  not  be  tenantaUe." 

It  must  be  borne  in  mind  that  the  negli- 
gence of  which  Nlcolinl  complained  was  the 
raising  of  the  trapdoor  referred  to,  by  the 
janitor  In  the  employ  of  the  tenant  of  the 
upper  floors  without  sufficient  warning  at  the 
Instant  that  be  was  about  to  step  thereon. 
Authorities  are  numerous  to  the  effect  that 
bad  the  injury  occurred  by  reason  of  some 
defect  In  the  trap  door  Itself,  or  the  manner 
In  whldi  It  was  installed,  the  installati<m 
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being  primarily  for  tbe  benefit  of  the  land- 
lord, he  wonld,  unless  he  bad  parted  witlk  the 
entire  poaBesslon,  be  liable  over  to  the  dty. 
Tntstees.  etc,  t.  Foster,  166  N.  T.  354,  SO 
N.  E.  971,  41  L.  B.  A.  664,  66  Am.  St.  Rep. 
575;  Wabasha  t.  Southworth,  64  Minn.  79, 
55  N.  W.  818;  New  York  t.  Com,  133  App. 
IMv.  1, 117  N.  T.  Supp.  514.  Bnt  here  we  are 
concerned,  not  with  any  defect  Inherent  In 
the  trapdoor  but  with  Its  n^llgent  operation 
by  a  tenant  and  the  qaestloD  Is,  May  the 
landlord,  by  anything  less  than  a  term  tease, 
which  wholly  divests  him  oi  any  and  all  con- 
trol over  the  premises,  e«cape  UablUty  for 
snch  negligent  operation? 

In  Spokane  t.  Crane  Co.,  98  Wlash.  49,  167 
Fac.  63,  we  held  that  the  tenant,  who  was  la 
possession  under  a  20-year  lease,  which  re- 
quired him  to  erect  and  maintain  the  build- 
ing, was  liable,  and  that  the  landlord,  who 
was  not  In  possession,  and  had  not  been  for 
20  years,  who  did  not  erect,  was  not  nslng, 
and  had  never  used  the  building  and  had  not 
covenanted  to  keep  ^ther  the  bulldli^  or  tbe 
sidewalk  In  repair,  was  not  liable.  If  these 
elements  were  necessary  to  exonerate  the 
landlord  In  that  case,  the  la'ck  of  them  here 
would  seem  to  call  for  an  opposite  result 
Here  It  conclusively  appears  that  tbe  land- 
lord was  In  constructlipe  possession  of  the 
vacant  portion;  presumably  be  constructed 
tbe  building  and  the  trapdoor  prior  to  any 
leasing;  the  trapdoor  permitting  access  to 
the  heating  plant  no  doubt  Increased  the 
roital  value  of  the  building  and  Its  several 
parts;  tbe  heating  plant,  fed  and  maintained 
through  the  trapdoor,  Incidentally  heated  the 
storerooms,  and  added  to  their  desirability, 
even  if  It  did  not  actually  add  to  their  ren- 
tal value  (the  denial  of  this  fact  Is  not  con- 
vincing) ;  and  tbe  failure  of  the  appellant  to 
produce  tbe  leases,  which  were  In  his  posses- 
sion and  under  bis  control,  does  not  Incline 
us  to  find  that  he  bad  no  rights  of  super- 
vision, duty  to  keep  in  repair,  control  over 
the  operation,  or  financial  benefit  from  the 
heating  plant  and  tbe  trapdoor  which  was 
necessary  to  Its  maintenance  and  operation. 
Under  circumstances  such  as  exist  here.  It 
bas  been  generally  held  that  a  landlord  who 
secures  'the  privilege  from  a  dty  to  Install 
BDCfa  an  instrumentality  in  the  sidewalk  for 
his  own  profit  and  benefit  Is  liable  over,- 
not  only  for  defective  Installation  and  main- 
tenance, but  also  for  negligent  operation. 

In  Hayes  v.  Seattle,  43  Wash.  500,  86  Pac. 
8S2,  7  U  a  A.  (N.  S.)  424.  117  Am.  St  Bep. 
1062,  speaking  of  such  an  openli^  In  a  side- 
walk, it  was  said: 

*T?biB  opmlng  was  upon  a  promlDent  thor- 
oughfare, in  constant  use  by  pedestrians.  The 
opening  was  not  guarded  in  any  way,  and  tu 
open  it  at  all  was  a  menace  to  every  person 
who  Iiappenad  at  that  time  to  be  passing:'' 

From  this  the  conclusion  was  drawn 
In  that  case  that  the  dll^  was  liable,  and  If 


the  city  was  liable  because  it  gave  tbe  prop- 
erty owner  permission  to  Install  the  trap- 
door, why  should  not  the  owner  be  liable 
over  because  of  the  tenant's  negligence?  In 
other  words,  if  the  dty  is  liable  because  of 
tbe  owner's  negligence,  why  Is  not  the  owner 
liable  because  of  his  tenant's  negligence? 

In  Seattle  v.  Puget  Sound  Improvement 
Co.,  47  Wash.  22,  91  Pac.  256,  It  was  said: 

"Appellant  also  eontands  that  the  court  erred 
In  finding  that  tbe  appellant  maintained  tbe 
trapdoorg  and  area  way  beneath  the  sidewalk, 
and  that  appellant  had  control  thereof.  It  is 
admitted  that  the  appellant  owned  the  bnild- 
Ing,  and  that  tbe  areawoy  and  trapdoors  were 
placed  In  the  sidewalk  exelurively  for  tbe  benefit 
of  the  bnildliv.  Under  these  drcamstances  It 
became  the  duty  of  tbe  appellant  to  maintain 
the  trapdoors  reasonably  safe  for  passera-by. 
The  evidence  conclusively  shows  that  tbe  build- 
ing was  at  all  times  under  tbe  control  of  the 
appellant  It  is  true  tbe  appellant  leased  of- 
fices and  storerooms  therein  to  dlSFerent  tenants, 
but  the  control  of  the  building  and  its  mainte- 
nance and  the  actual  possession  of  a  part  of  the 
bnilding  were  in  the  appellant  personally  at  all 
times.  Under  these  dreumstanoes  appellant 
would  be  liable.'* 

And  In  Spokane  t.  Orane  Co..  supra.  It 
was  said: 

TThe  right  of  recovery  Is  not  referable  to 
mere  passive  negligence  in  falling  to  repair,  bnt 
to  active  negligence  in  creating,  or  at  least  main- 
taining, a  dangerous  condition  for  his  own  per- 
sonal convenience.  In  such  a  case,  though  the 
city,  when  chargeable  with  notice  of  the  condi- 
tion, is  primarily  liable  to  tbe  person  injured, 
this  la  only  becaose  of  Its  duty  to  the  public  to 
keep  the  streets  reasonably  safe  resulting  from 
its  control  over  the  streets.  But  the  person  who 
actually  created  or  maintained  for  his  own  use 
the  dangerous  condition  Is,  as  between  die 
and  himself,  still  primarily  liable  on  elementary 
prindples,  and  regardless  of  any  statute  or 
charter  provision  so  dedarlng.  •  •  *  '* 

Cases  from  other  Jurisdictions  go  more 
directly  to  tbe  point,  and  place  the  duty  of 
maintaining  such  an  Instrumentality  In  such 
a  way  as  to  avoid  injury  to  tbe  public,  di- 
rectly upon  tbe  landlord,  even  though  the 
active  negligence  Is  that  of  a  tenant  or  an 
Independent  contractor.'  French  v.  Boston 
Coal  Co.,  195  Mass.  334,  81  N.  S.  265,  11  L.  R 
A.  (N.  S.)  903, 122  Am.  St  Rep.  257 ;  Jennings 
T.  Van  Schalck,  108  N.  Y.  530,  16  N.  B.  424, 
2  Am.  St.  Rep.  459;  Grand  Forks  v.  Pauls- 
ness,  19  N.  D.  293,  123  N.  W.  878,  40  L.  R  A. 
(N.  S.)  1158;  Downey  v.  Low.  22  App.  Dlv. 
460.  48  N.  T.  Supp.  207;  Hart  v.  McKenna, 
106  App.  Dlv.  219,  94  N.  T.  Supp.  216;  An- 
derson T.  Caulfleld,  60  App.  Dlv.  060,  69  N.  T. 
Supp.  1027. 

We  condude  then  that,  as  the  finding  auot- 
ed  Is  amply  sustained  by  the  admissions  In 
tbe  answer,  tbe  evidence,  and  the  reasonable 
inferences  to  be  drawn  therefrom,  the  hold- 
ing of  the  trial  court  was  right  upon  this 
the  main  question  In  the  case ;  and  whatever 
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ri^t  the  landlord  might  hare  as  against  the 
tenant,  or  an  Independent  contractor,  finch 
right  If  any  cannot  be  nrged  as  a  defense  In 
an  at^on  hronght  by  the  dty  against  him. 

Upon  the  second  point  raised,  It  need  only 
be  said  that  the  Judgment  of  the  superior 
coort  was  a  valid  one,  and  final  nnless  ap- 
pealed from.  The  dty  had  given  notice 
to  ajHiellant  to  defend,  of  whldi  privilege  he 
had  not  availed  himself:  We  know  of  no 
nde  of  law  whldi  requires  the  dty  to  appeal; 
and  certainly  appellant  cannot  be  heard  to 
complain  after  having  declined  to  assume  the 
burden  of  defense  which  the  d.tj  had  ten- 
dared. 

The  ttiird  p<^t  raises  the  question  as  to 
whether  fees  in  excess  of  the  statutory  wit- 
ness fees,  paid  to  expat  witnesses,  may  be 
recovered.  There  being  no  law  wbldi  placee 
an  expert  witness  on  any  different  footing 
as  to  fees  than  that  of  any  other  witness, 
and  no  showing  tliat  sndi  evidence  could  not 
be  procured  by  subpoena  wiOiout  the  paying 
of  extra  compensatl«i,  there  Is  no  authority 
to  tax  such  fees  as  costs,  and,  if  paid  un- 
necessarily or  voluntarily,  they  should  imt 
be  recovered.  Under  the  authcwity  of  Nelson 
V.  Industrial  Insurance  Department,  176  Pae. 
IS,  4,  the  judgment  must  be  modified  Iv  in- 
ducing it  in  the  sum  at  $60,  being  the  amount 
so  paid. 

Bxc^t  as  modified,  the  jndgmoit  is  af- 
firmed but  neltbo*  par^  will  recover  co&ts 
in  tbis  court. 

MAIN  and  IflTCHEXX,  33.,  concur. 
OHADWICK,  O.  J.,  concurs  In  the  result 
MACKINTOSH,  J.,  dissents. 


a06  Wwh.  4S3) 

HARDUAN  et  aL  V.  RTAN  et  aL  (No.  15083.) 
(Supreme  Ooort  of  Washington.  April  8, 1919.) 
L  Tettbts  *=»96  —  CoMSTBiranVB  TstrsT  — 

B BEACH  or  AOBBEUEITT. 
Where,  pursuant  to  oral  agreement  whereby 
plafntiffa  were  to  deed  property  to  defendants, 
jadgment  creditors,  wb.o  were  to  execute  a  writ- 
ing agreeing  to  hold  the  property  in  trust  for 
one  year,  during  which  time  plaintiffs  conld 
redeem,  plaintiffs  delivered  to  defendants  deeds 
for  examination  only,  and  d^endaats  had  the 
deeds  recorded,  but  refused  to  execnte  trust 
agreement,  a  cosstructive  trust  was  created. 

2.  Tbusts  ^=)35»(2)— CoNaTBTJCnVB  Tbust— 
Brfobcembnt. 
A  conBtructive  trust,  based  on  breech  of  an 
oral  agreement,  may  be  apedfically  enforced. 

8.  Tbusts  <a=>365{5)— Consteuctivb  Tbusts— 

SNFOBCEMENT^TnOE  TO  PbOCBED. 

Where,  pursuant  to  oral  agreement  whereby 
plaintiffs  were  to  deed  property  to  defendants, 
Judgment  creditors,  who  were  to  execute  a 


writing  agredog  to  hold  the  property  In  trust 
for  one  year  during  whidi  time  plaintiffs  could 
redeem,  plaintiffs  delivered  to  defendants  deeds 
for  examination  only,  and  defendants  had  the 
deeds  recorded,  but  refused  to  execute  trust 
agreement,  it  was  plaintiff's  duty  either  to  spe* 
dfically  enfonx  the  constnictive  trust  or  redeoa 
the  property  within  the  year. 

4.  Trusts  ^371(1)— Bbeach  or  AaacsiOBnr 

— AcnOH  TO  EnFOBCX— PUEADIITQ. 

In  action  for  damages  for  breach  of  agree- 
ment, whereby  plaintiffs  wen  to  execute  & 
irriting  agreeing  to  hold  the  property  in  trust 
for  one  year,  during  which  time  plaintiffs  could 
redeem,  defendants  having  recorded  deeds  deliv- 
ered to  them,  but  refused  to  execute  trust  agree- 
ment, complaint  held  demurrable.  In  that  it 
failed  to  show  that  plaintifb  had  been  damaged, 
or  that  they  had  offered  to  redeem  within  ttm 
year. 

Departmmt  2. 

Appeal  from  Superior  0)urC  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  George  O.  Hardman  and  othen 
against  John  E.  Ryan  and  another.  Action 
dismissed  and  plalntifb  BiH;>eaL  Jodgmoit 
of  dismissal  affirmed. 

Tince  U.  Faben,  oi  Seattle,  for  appdlanft. 

Grover  E.  Desmw^,  Cllse  A  Poe,  F.  J. 
Car\-er.  and  M.  M.  Richardson,  all  of  Seattle 
and  Hugh  G.  Todd,  for  reflSKmdoits. 

MOUNT,  J.  The  lower  court  sustained  a 
demurrer  to  the  plaintiffs'  amended  com- 
piniiit.  Plaintiffs  elected  to  stand  upon  the 
alleKatlous  thereof,  and  the  action  was  dis- 
missed.  The  plaintiffs  appeal 

Tlie  action  was  commenced  in  January, 
1917.  The  facts  alleged  In  the  complaint  may 
be  brtefly  summarized  as  follows:  In  the 
year  lf>15  the  appellants  were  the  owners  of 
a  certain  farm  valued  at  $60,000.  This  farm 
was  Incumbered  by  a  mortgage  of  |10,000. 
A  payment  of  $1,000,  together  with  interest, 
was  due  in  July  of  1915.  The  respondents 
held  a  Judgment  for  $7,500  against  the  ap- 
pellants. An  execution  had  been  levied  up- 
on the  property  of  the  appellants,  and  the 
property  was  about  to  be  sold  to  satisfy  re- 
spondents' Judgment.  It  Is  alleged  that  on 
July  2S,  1915,  the  app^lants  and  the  reqKmd- 
ents  enfered  Into  an  oral  agreement  to  the 
effect  that  the  appellants  would  deed  the  said 
farm  and  other  property  to  the  respondents 
by  deeds  absolute;  that  thereupon  respond- 
ents would  execute  a  writing  agreeing  to^ 
hold  the  property  In  trust  for  one  year,  and 
to  eitlier  pay  the  Interest  and  make  the  pay- 
ment due  OD  the  mortgage,  together  with  the 
taxes,  or  obtain  po&tpoDement  thereof  for  the 
period  of  one  year ;  that  within  the  year  ap- 
pellants might  redeem  certain  portions  of  the 
property  upon  the  payment  of  stipulated  pro- 
portionate sums,  If  sudi  i»ayments  were  made 
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wltUn  a  year  from  ttie  date  of  tlie  agree- 
mmt;  tbtit  appi^ant^  in  pnraoance  of  this 
oral  agreement,  ddtvered  to  the  respondents 
abstracts  of  title;  tliat  along  with  these  ab- 
stracts deeds  were  furnished  to  the  respond- 
ents for  exsmlnation  only;  that  respondttits, 
being  aatlsfled  with  the  abstracts  of  title, 
recorded  tlie  deeds  before  they  were  deliver- 
ed, and  th»eaftOT  rinsed  to  execute  the 
written  agreoncnt  at  trust ;  that  afterwards 
the  revondents  Allied  to  pay  the  $1,000  due 
npra  the  mortgage,  and  fblled  to  pay  the  in- 
tercBt  and  taxes ;  that  the  mortage,  being  in 
default,  was  foreclosed,  and  the  property  cov- 
ered by  the  mortgage  was  sold  to  satisfy  the 
same;  that  respondents  refused  to  satisfy 
th^r  Judgment  against  the  property;  and 
that  the  proper^  was  lost  to  the  appellants. 
The  prayer  of  the  cmnplaint  la  for  damages 
In  the  sum  of  $56,000,  the  alleged  valne  of 
the  property  thus  lost  to  the  appellants. 

The  appellants  declare  they  are  not  at- 
t^ptlng  by  this  action  to  establish  a  trust, 
but*  they  rely  upon  allegations  to  the  effect 
that  the  title  deeds  were  not  delivered  to  the 
re^Mmdents;  that  respondents  unlawfully 
and  fraudulently  recorded  the  deeds  in  vio- 
lation of  the  agre^ent,  refused  to  pay  thd 
amount  due  upon  the  mortgage,  refused  to 
satisfy  the  Judgment  held  by  them,  and  re- 
fused to  execute  a  written  agreauent  of 
trust;  and  contrad  that  by  reason  of  these 
facts  the  property  was  lost,  and  they  are  en- 
titled to  damages  for  its  valu&  Appellants 
also  contend  that  the  act  of  respond^its  In 
taking  .the  deeds  and  recording  th^  before 
there  was  a  delivery  constituted  a  fraud 
whldk  would  authorise  the  court  to  say  that  a 
constnicave  trust  was  created.  They  rely 
npon  the  rule  stated  In  39  Qya  at  pages  169, 
170,  as  follows: 

"Constmctive  trusts  do  not  aiiie  by  agreement 
or  from  inteotion  but  by  operation  of  law;  and 
fraud,  active  or  conatmctive,  is  their  essential 
<dement.  Aetoal  fraud  it  not  necessarv,  bat 
ouch  a  trust  wUl  arise  whenever  the  clrcum- 
staoces  under  which  property  was  acquired  make 
it  inequitable  that  it  should  be  retained  by  him 
who  holds  the  legal  titie.  Gonstnietive  trusts 
have  been  said  to  arise  through  the  application 
of  the  doctrine  of  equitable  estoppel,  or  under 
the  broad  doctrine  that  equity  regrards  and  treats 
as  done  what  in  good  conscience  ought  to  be 
done.  Such  trusts  are  also  known  as  trusts  ex 
malefido  or  ex  delicto,  or  involuntary  trusts, 
and  their  forms  and  varieties  are  practicallr 
without  limit,  being  raised  by  courts  of  equity 
whenever  it  becomes  necessary  to  prevent  a  fail- 
oie  of  Jnstic^ 

— and  also  upon  the  rule  as  stated  in  Peter- 
son V.  Hicks,  43  Wash.  412,  86  Pac.  634,  Mc- 
Sorley  v.  Bullock,  62  Wash.  140,  113  Pac. 
279,  and  Orr  v.  Perky  Investment  Co.,  65 
Wash.  281,  118  Pac.  19. 

[1 , 2]  We  are  of  the  opinion,  under  the  al- 
l^ilons  of  the  complaint  to  the  effect  that 
an  oral  agreement  of  trust  waa  to  be  nocnted 


at  the  time  of  the  ddivery  of  the  deeds  to  the 
respondents,  and  that  the  deeds  were  given  to 
the  respondents  only  for  ttie  purpose  of  ex* 
amlnatlon,  and  not  tor  the  purpose  of  de- 
livery to  be  recorded,  tliat  when  the  respond- 
«its  bad  the  deeds  recorded  and  refused  to 
execute  the  trust  agreemait  this  in  law  oon- 
stltnted  a  constmctive  trust  or  trust  ex 
malefl<da  Sndi  a  trust,  under  the  rule  in 
Peterson  v.  Hicks,  eapta,  may  be  specifically 
enforced.  The  appellants  did  iH>t.  and  do  not 
now,  attempt  to  spedflcally  enforce  that 
trust  They  knew  Ibe  deeds  were  recorded, 
and  th^  knew  that  the  respondents  refused 
to  deliver  the  written  trust  agreement. 

[S]  We  think  It  was  the  duty  of  the  ap- 
pellants rither  to  enforce  the  trust  by  spedflc 
performance,  or  to  otKuply  with  the  terms  of 
the  agreement  and  redeem,  or  offer  to  redeon.' 
the  property  within  the  year.  We  fall  to  see 
wber^n  the  appellants  have  be^  damaged  In 
any  evoit  While  It  Is  not  allied  that  the 
respondents  acquired  the  prop^ty  upon  the 
foreclosure  ot  the  mortgage.  It  is  shown  by 
Inference  that  the  original  mortgagee  fore- 
closed his  mortgage,  and  the  propoty  waa 
sold  to  satisfy  the  mortgage.  It  Is  not  shown 
who  the  purchaser  was.  We  tblnk  it  stands 
to  reason  that  the  refvxmdents  were  ^ther 
purcliasers  or  redonptloners  because  they 
had  a  Hen  of  $7,600  against  the  property ;  the 
mortgage  was  for  $10,000^  Interest  and  costs; 
and  the-  property  Itsrif  was  worth  $50,000i 
It  stands  to  reason,  tboefore,  that  the  le- 
spondents  either  becamo  the  poreliasws  or 
the  redemptloners  of  tbe  prtqierty  In  cr&ee  to 
protect  their  lien  of  $7,600.  It  is  said  that 
the  respondents  violated  tb^  agreement  hf 
not  paying  the  $1,000,  interest  and  taxes  dne 
on  the  mortgage^  and  thereby  permitted  the 
foredosnre  ct  tbe  mortgage.  This  paymoit ' 
of  $1,000  interest  and  taxes  was  of  course  an 
advancemrait  for  the  ben^t  of  the  appellants. 
If  that  amount  of  money  had  bera  paid  by 
the  respondents  the  appellants  would  have 
been  obligated  to  repay  the  respondents.  At 
any  rate,  it  was  the  duty  of  the  appellants, 
under  the  oral  agreement  as  alleged,  to  re- 
deem  all  or  a  part  of  the  property  within  a 
year  from  the  making  of  the  agreement 
There  is  no  allegation  that  this  was  ever 
done,  or  that  the  app^lants  ever  offered  to 
make  any  of  these  payments.  It  Is  difficult, 
therefore,  to  see  wherein  the  appellants  have 
as  yet  been  damaged.  If  the  appellants  were 
relying  upon  tbe  oral  agreement  which  they 
allege  was  entered  into  with  the  respondents, 
it  was  the  duty  of  the  appellants  to  either 
comply,  or  offer  to  comply,  with  that  agree- 
ment before  they  could  r^ln  any  Interest  in 
the  property.  The  feet  that  tbe  respondents 
did  not  deliver  (be  wrlttoi  agreement  of  trust 
did  not  place  the  appellants  In  any  better 
position  than  If  the  written  agreement  of 
trust  had  been  delivered  at  the  time  tbe 
deeds  were  delivered.  If  this  written  agree- 
ra&it  of  trust  bad  been  deUvered,  the  ap- 
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pellants  would  hare  been  recalled  to  comply 
with  It,  and  would  have  been  required  to 
pay  what  tbey  had  agreed  to  pay  within  time. 
The  appellante  apparently  knew  from  the  time 
the  deeds  were  recorded  that  the  written 
agreement  had  not  been  delivered,  and  made 
no  effort  to  comply  with  the  terme  of  that 
agreement.  If  the  all^atliHui  of  the  com- 
plaint are  true,  the  appellanta  may  yet  en- 
force the  trust  agreement  as  a  resulting 
trust  We  are  satlsfled.  therefore,  that  Uie 
complaint  does  not  show  any  damages  which 
hare  resulted  to  the  appellants. 

[4]  We  are  of  the  (pinion  that  the  triat 
court  property  sustained  the  demorrar  to  the 
*  c(»nplaint. 

The  Judgment  of  Himi—i  is  therefore  af- 
firmed. 

CHADWICK,  O.  J.,  and  PABKER  and 
BOLCOMB.  33^  concur. 


<106  WMh.  KS) 

AVERETT  T.  ADAMSOM  et  aL  (No.  1^76.) 
(Snpreme  Court  of  Wadkington.  April  8. 1919.) 

1,  TaXATIOH  4S»708(1)— CSBTinCATES  OF  DE- 

UNQurncT  — RciBOAonn  Opebatioh  of 

Statutes.  ' 
Laws  1911,  p.  467,  |  40,  requiring,  as  pre- 
requisite to  foreclosure  of  certificate  of  delia- 
queucy,  pasmient  of  local  improvement  assess- 
ments, operates  on  certificates  purdiaasd  before 
act  took  effect. 

2.  Taxation  «s»2— Natub*  ot  Powkb  to  Tax. 

Po-x-er  to  tax  includes  the  power  to  retsx 
and  impose  other  burdens  of  taxstlon  on  ssme 
BubJecU  of  taxation  at  will  of  supreme  taxing 
jwwer. 

a.  Taxatiok  «=9l— Sfsoui.  Asbbbbmkntb  — 
Taxing  Poweb. 
Power  to  levy  special  assessments  Is  reffer- 

sble  to  the  taxing  power. 

4.  OoNsrmmoNAi.  Law  «s3»139— Taxation 
«s»696— OsuaATiON  or  Contbacts  —  Cbb- 
nrzoATB  or  Deunqdirot  —  ^tboaotitb 
Opuutxok  of  Staxdts. 
Purchase  by  individual  of  certificate  of  de- 
linquency from  county  is  not  a  contract  with 
state  acting  through  county  which  the  state 
cannot  impair  by  compelling,  as  prerequisite  to 
foreclosure,  payment  of  local  improvement  as- 
sessment accruing  after  purchase,  as  is  done 
by  Laws  1911,  p.  467,  {  40,  when  construed  to 
apply  to  certificates  before  act  took  effect. 

En  Banc. 

Appeal  from  Superior  Court,  SmdUMiIah 
Conn^;  Quy  O.  Alston,  Judge. 

Action  by  Fred  Everett  against  George  W. 
Adamson,  01^  of  Everett,  and  others.  From 
a  Judgment  for  plaintiff,  defendants  apiteaL 
Beversed. 


Wm.  A.  J<dm8on,  of  Everett,  for  a|)f>d.* 
lants. 

Peters  &  Powell  and  Douglas  &  Schramm, 
all  of  Seattle,  for  respondent 

Walter  B.  Whitcnnb,  of  Belllnghim,  amV 
cus  corise. 

HOLCOMB.  J.  Everett,  the  respondent, 
purchased  certain  certificates  of  ddlnqnency 
prior  to  the  passage  of  section  40,  c  98, 
laws  1911,  p.  467,  which  adds  to  the  vreteif 
ulsltes  to  fmdosnre  of  certificates  ot  de- 
llnqnency  the  payment  of  local  tmprovanant 
assessments.  He  onitends  ttiat  be  Is  requir- 
ed only  to  pay  the  general  tax  liens  Imposed 
at  the  time  ot  the  Issnance  ot  the  certifi- 
cates. In  this  the  lower  court  agreed  with 
him,  and  the  appellant  dtj  brings  this  ai»- 
peal  to  determine  the  ^ect  of  the  foresting 
section  npoa  eortificates  of  delinquenqr 
diased  prior  to  that  time. 

[1]  The  nqwndent  arsnes  that  the  statute 
was  not  intended  to  apply  to  c^ficates  Is- 
sued prior  to  Its  enactment,  or,  if  so  intend- 
ed, that  it  Is  nsconstitutlonal;  that,  wUla 
the  rank  of  local  assessments  levied  after 
the  passage  of  the  sectioa  in  auestlrai  may 
be  changed,  thegr  cannot  be  so  duutged  to 
the  detrimmt  of  the  holder  ot  the  Hen  for 
general  taxes  which,  what  acquired  the 
certificate  bolder,  constltnted  a  prior  Uoi, 
and  that  after  the  tranafn'  of  the  lioi  frmn 
the  state  to  the  Lidlvldual,  evidenced  by  Uie 
certificate,  that  the  state  Ihoreafter  has  no 
more  right  to  change  the  rank  of  that  cer- 
tificate than  an  in^vldttal  would  have  to 
modify  the  terms  of  a  contr|u:t  after  his 
rights  under  that  contract  had  passed  to  m. 
third  party.  He  then  insistently  argues 
that  a  certificate  issued  pricn*  to  the  enact- 
ment of  the  1011  law  is  a  contract  between 
the  stete^  acting  Hirougtk  Oie  county,  and  the 
purchaser  of  the  certificate  by  the  terms  of 
wbidi  the  state  agrees,  by  its  then  current 
statutes,  that  the  pnrdutser  has  a  lien  nptm 
the  prcWty  described  In  the  certificate,  and 
that  such  lien  Is  prlw  to  the  lioi  of  local 
assessments,  and  by  the  law  and  Ite  own 
tama  Is  guaranteed  each  j^rlfy.  Beepond- 
ent's  posltl<m  is  postulated  almost  entirely 
upon  the  theory  of  cmitractnal  relattonsh^. 

[I,  I]  We  cannot  concede  that  ccxitract  is 
analogous  to  a  proposition  of  this  kind.  To 
do  so  would  be  to  invite  a  solous  cnrtail- 
meat  ot  the  soverdgn  power  of  taxation; 
that  power  whldi  is  one  of  the  snpreme 
powers  of  the  stete.  If  we  were  to  hold 
that  the  principle  of  omtraet  applied  in  one 
Instance  In  the  field  ot  taxation,  we  would 
logically  be  compelled  to  extend  the  whole 
of  the  principle  of  contract  to  the  oitire 
field  of  texatlon.  We  have  hdd  consistently 
that  texatim  is  a  matter  involving  the  sov- 
er^gn  power  of  the  stete  and  subject  only 
to  the  limitations  which  that  sovereignty  has 
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Imposed  upon  Itself,  either  In  the  constitu- 
tional or  posltlre  law  of  the  state.  To  read 
Into  the  operations  of  the  tax  I4WB  the  par- 
jUcnlar  principles  which  form  the  accretion 
of  Judicial  precedent  In  matters  of  indlridn- 
<1  relationship  and  of  ccmtract  would  be  an 
unwarranted  Invasion  of  the  Xe^al&iiye  pow- 
er. The  power  to  tax  Includes  the  power  to 
retax  and  Impose  .other  hardens  of  taxation 
upon  the  same  subjects  of  taxation,  at  the 
will  of  the  supreme  taxing  power.  The 
power  to  levy  ^)eclal  assessments  for  public 
improverouits,  acc<»ding  to  the  benefits,  Is 
delegated  to  the  local  authorities,  but  is 
wholly  derived  from  the  sovereign  taxing 
power,  and  could  assuredly  be  exercised  in 
the  first  instance  by  It. 

As  this  conrt  has  said  In  the  case  of  Tac. 
Gas  Co.  T.  Pauley,  49  Wash.  562,  96  Pac. 
1103: 

"Proceedings  to  (oredose  a  tax  certificato  are 
In  the  nature  of  proceedings  in  rem,  and  that 
they  nra  against  tbe  property  itself  rather  than 
the  owner." 

In  the  case  of  Wabuth  Baat  By.  t.  Drain- 
age District,  1S4  111.  884,  2S  N.  ID.  781,  10 
I*.  R.  A.  286,  the  learned  coart  observes: 

"Spedal  assessments  are-  a  spedes  taxa- 
tioD,  peculiar  In  their  nature  it  is  true  and  sub- 
ject to  spedal  rates.  But  the  power  to  levy 
them  is  clearly  r^erable  to  the  taxing  power. 
As  said  by  Judge  Oooley  in  his  treatise  on 
Taxation:  Tbtt  these  assessments  are  an  ex- 
ercise of  tbe  taxing  powers  has  over  and  over 
again  been  affirmed,  nntil  the  controversy  must 
be  regarded  as  closed.'  Gooley  on  Taxation, 
p.  823,  and  authorities  cited  in  note.  It  fol- 
lows tbat  the  lien  given  by  die  ataknte  in  case 
ot  sndi  assessments  Is  ^  the  same  nature  and 
subject  to  the  same  general  rules  as  that  given 
In  the  ease  of  general  taxes.  A  lien  of  this 
character  attaches  to  the  land  itself,  irrespec- 
tive of  the  interests  of  the  various  owners,  and 
is  paramount  to  all  other  claims  or  liois  against 
tile  property." , 

In  the  note  to  Baldwin  t.  Bfanmey,  SO  I* 
R.  A.  (N.  S.)  p.  762,  we  read: 

"It  is  within  the  power  of  the  Legislature,  not 
only  to  make  the  hen  of  a  special  assessmerit 
prior  to  mortgages  given  after  the  passage  of  a 
statute  giving  such  liens  superiority  over  prior 
mortgages,  but  ev«i  to  give  such  Uens  priority 
over  mortgages  given  before  the  passage  of  such 
a  statute." 

In  12  Corpus  Juris,  p.  967,  It  is  said: 

"Subject  to  express  constitntlwial  limitattons 
die  power  of  taxation  is  without  limit  as  to  rate 
or  method  and  as  to  the  objects  on  which  It  is 
exercised.  There  can  be  therefore  no  vested 
right  in  the  continuance  of  any  particular  tax 
or  method  of  taxation,  or  any  vested  right  se- 
curing one  against  the  Imposition  of  new  taxes 
or  the  levy  on  a  new  basis.  A  taxation  statute 
which  by  its  terms  is  made  retroactive  is 
within  the  power  of  the  Legislature,  and  is  not 
void  as  disturbing  vested  rights." 


[4]  The  idea  of  contract  as  relating  to 
taxation  cannot  be  held  to  be  other  than  a 
more  or  less  apprc^riate  analogy  suggesting 
certain  general  similarities ;  we  are  con- 
strained to  hold  that  there  Is  uo  contractual 
relatitm  between  the  sovereign  power  and  an 
Individual,  firm,  or  corporatlcm  other  than 
that  which  Is  evidenced  by  an  agreement  be- 
tween the  state  and  the  individual,  firm,  or 
corporation,  directly  and  exclusively. 

This  court  cannot  hold  that  the  statutes 
which  make .  the  payment  of  general  tax 
Uens  a  condition  precedent  to  foreclosing 
certificates  of  delinquency  by  implication 
prohibit  the  Legislature  from  subsequently 
imposing  upon  such  certificates,  even  when 
issued  prior  to  sudi  legislative  action,  Bnt>- 
sequent  valid  local  Improvement  assess- 
ments. To  do  so  would  be  to  allow  any 
given  act  of  the  Legislature  at  one  time  to 
Indefinitely  limit  the  future  taxing  power  of 
the  state. 

The  Judgment  must  be  and  Is  reversed. 

PAREBR,  MACKINTOSH,  TOLMAN,  and 
UITOHBZJ:^  JJ.,  concur. 


008  Wash.  383) 

WELCH  T.  BEND  PARK  CO.  (No.  14788.) 
(Supreme  Court  of  Washington.  April  S,  19ia) 

YBNDOn  AND  PUBCHASBB  ^=»44— MISBEFBE- 
BEI^TATION&— ToWN  Lots— Evidence. 
In  lot  purchaser's  action  to  recover  payments 
made  on  ground  that  vendor  fraudulently  repre- 
sented that  certain  town  improvemotts  were  in 
esistenee  and  under  owstruction,  that  new  rail- 
road line  was  to  be  constructed,  and  that  vendor 
would  resell  the  lots  for  purchaser  at  higher 
prices,  evidence  fteld  suffldent  to  sustain  ver- 
dict for  plaintiff. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Everett  Smith,  Judge. 

Action  hy  George  A.  Weldi  against  the 
Bend  Park  Company.  Verdict  for  plaintiff, 
and  froip  Judgment  of  dismissal  upon  de- 
fendant's motion  for  Judgment  notwithstand- 
ing verdict,  plaintiff  appeals.  Reversed. 

Walter  B.  Allen,  of  Seattle,  for  appellant 
Brl^tman  ft  Tennant,  Sllvaln  ft  Butler, 
and  Ogden  ft  Clarke,  all  of  Seattle  tat  re- 
spondent 

MITCHELI^  J.  The  Bend  Park  Company 
is  a  domestic  corporation  with  Its  principal 
place  of  business  In  Seattle,  Wash.  It  owned 
and  engaged  In  the  sale  of  real  property 
situated  in  Bend,  Or.  By  several  contracts 
it  sold  to  George  A.  Welch,  In  Seattle  a  num- 
ber of  pieces  of  such  property  on  the  Install- 
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ment  plan.  After  maklnc  a  namber  of  pay- 
ments In  the  course  of  more  than  two  years, 
Welch  became  dissatisfied,  so  notified  re- 
spondent, demanded  his  money  back,  and. 
upon  being  refused,  brought  this  action  to 
recover  it,  alleging  that  he  was  Induced  to 
enter  Into  the  contracts  by  false  representa- 
tions made  to  him  by  reapondoit  that  were 
relied  on. 

During  the  pendency  of  the  action  In  the 
superior  court,  there  were  two  other  cases 
of  the  same  kind  in  that  court,  namely, 
Lundy  t.  Bend  Park  Company  and  Deibler  t. 
Bend  Park  Company.  Those  two  cases  and 
this  one  were  consolidated  In  the  superior 
court  for  the  purpose  of  trial  to  the  same 
jury.  Separate  verdicts  were  returned  by 
the  jury  In  favor  of  each  of  the  three  plain- 
tUfs.  In  the  Lundy  and  Deibler  Cases  Judg- 
ments were  rendered  on  the  verdicts  which, 
upon  appeal,  were  affirmed  at  a  former  ses- 
sion of  this  court  175  Pac.  294.  In  the 
present  case,  however,  the  trial  court  grant- 
ed defendant's  motion  for  a  Judgment  not- 
withstanding the  verdict  and  dismissed  the 
action.  Plaintiff  has  appealed  and  assigns 
the  granting  of  the  motion  as  the  sole  error. 

An  examination  of  the  record  convinces  us 
that,  while  this  case  Is  not  as  strong  against 
respondent  as  the  other  two  cases  referred 
to,  It  is  not  to  be  successfully  assailed  1^ 
motion  non  obstante.  It  hapi>en8  the  evi- 
dence shows  conduct  and  statements  on  the 
part  of  appellant  tending  to  show  he  is  not 
entitled  to  iprevall,  as  to  all  of  which,  how- 
ever, he  offers  reasonable  explanation.  On 
the  other  hand,  there  Is  substantial  proof  In 
support  of  bis  cause  of  actitHi.  Without 
question,  he  was  Induced  at  the  first  to  make 
piiTCbases  by  reason  of  largely  overdrawn 
representations  made  by  respondent  as  to 
tihe  actual  phy^cal  conditions,  ImjHroTementB 
stated  to  already  exist,  and  oQiers  under  con- 
tract for  constmction  In  the  town  of  Bend. 
There  Is  evidence  to  show  he  wanted  to  go 
to  see  the  property  after  buying  the  first  two 
lota,  but  respondent  put  him  off,  saybig  Its 
plan  was  to  run  an  excnrrion  from  Seattle 
to  Bend  at  respondent's  expense  and  that  they 
did  not  have  enough  to  make  an  excuraioD 
yet  awhile.  Finally,  about  July,  1918,  he 
went  to  Bend  by  private  conveyance  with  an 
^nt  of  respondent,  who  took  him  around 
Bend  so  qnlckly  he  was  unable  to  see  all  of 
his  own  property.  Appellant  was  dissatis- 
fied with  his  purchase  and  the  outtook,  and 
so  notified  the  agent  while  they  were  at 
Bend.  The  sltaation  there  was  not  as  rep- 
resented, and  npon  his  return  to  Seattle  be 
BO  informed  the  manager  of  respondent  and 
demanded  the  return  of  the  money  he  had 
paid.  The  manager  then  reassured  and  satis- 
fled  him,  saying  the  Strahom  railroad  was 
going  to  parallel  the  present  railroad  and 
that  rails  therefor  would  be  laid  within  90 


BBPORTBB  (Wash. 

days  near  apjMlIanfa  property,  marking  up- 
on a  i^t  a  line  Indicating  where  the  road 
woold  ran;  that  It  had  already  bought  the 
right  of  way  and  that  the  construction  con- 
tract bad  been  entered  Into  by  the  railroad 
company;  that  respondent  had  only  about 
7S  lots  left,  after  the  sale  of  which  respond- 
ent would  inaugurate  a  resale  plan  at  higher 
prices  and  sell  appellant's  lots  for  him  ac- 
cordingly; that  respondent  had  already  let 
a  contract  vrlth  a  Portiand  firm  to  build  500 
bouses  In  different  parts  of  Bend,  some  of 
which  would  be  built  near  ai^)ellant's  prop- 
erty; and  that  a  block  [near  ai^llant's 
property]  had  been  sold  to  a  manufacturing 
company  for  the  erection  of  a  large  manu- 
facturing plant.  Appellant's  patience  was 
Imposed  npon  and  his  beliefs  were  unsatU- 
fled.  Two  years  later,  at  the  trial,  there  was 
evidence  to  show  that  none  of  the  above- 
mentioned  representations  were  true  or  In 
the  process  of  materializing,  except,  possibly, 
the  establishment  of  a  sawmill — one  of  the 
many  earliest  promises  and  representations. 

The  testimony  pertaining  to  this  case  is 
so  intermingled  with  that  of  the  two  other 
cases  constituting,  all  togetiier,  a  large  record, 
that  we  find  It  nearly  impossible  to  reason- 
ably refer  to  that  portion  applicable  only  to 
this  case  except  at  the  risk  of  unwarranted 
length  and  tedlousness  of  writing.  An  exam- 
ination of  all  of  it,  however,  satisfies  us 
there  Is  enough  proof  favorable  to  appelant 
to  put  the  case  beyond  the  reach  at  the  mo- 
tion which  was  granted.  ' 

Judgment  reversed. 

CHADWICK,  0.  J.,  and  UAIN  ud  TOL- 
MAN,  JJ.,  concur. 


ON  WMb.  413> 
STATB  r.  BEATON.   (No.  ISOTl) 

(Snprone  Court  of  Washlngtrau    April  Bt 
1910.) 

1.  CXIUIHAI.  I«4W  «s»368(5)  —  Gbaitd  Lab- 
OENT— -BVIDENOK. 

In  a  proeecutioD  tor  grand  larceny,  accused 
being  charged  with  appropriating  funds  with 
which  he  was  intrusted,  general  testimony  C€m- 
ceming  other  moneys  intrusted  with  accused 
necessary  to  enable  the  jury  to  understand  how 
and  why  the  particular  money  for  the  conver- 
sion of  which  hu  was  being  prosecuted  came  into 
bis  hands,  not  suggesting  misappropriation  of 
such  other  funds,  except  as  might  be  inferred 
from  failure  to  remit,  was  properly  admitted. 

2,  EHBICZZZ.ElfKST  4»38— BviDBNCI. 

tn  a  prosecution  for  grand  larceny,  accused 
being  charged  with  converting  specific  funds  in- 
trusted to  him  for  a  certain  purpose,  held  prop- 
er to  exclude  canceled  checks,  bank  statements, 
inventories,  and  books  of  account  showing  in  de- 
tail the  business  relations  between  the  prosecnt- 
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btg  wltnew  and  Ae  aocased,  which  conM  mly 
sarre  to  confuse  and  befog  the  issde. 

8.  WiTNESSKa  «s»370(S)  —  IvpuoBHaNT  — 
GrviL  LmoATiOH. 
Poideiu^  of  dvfl  litigatioii  between  witness 
and  accused  is  asuaU?  relevant,  not  only  ai  a 
drciunBtauce  tending  to  create  feeling,  bat  also 
as  invdlTliic  conduct  ezpresslTe  of  feeling;  but 
the  inqniry  sbotdd  be  strictly  limited  to  what  is 
necessary  to  show  the  extent  f»r  degree  of  bias 
or  prejndlce,  and  care  should  ba  ezerciaed  to 
avoid  obscuring  real  issm 

Mitchdl,  3.,  dlMsntins. 

Department  1.  , 

from  Snpnior  Oourt,  King  ConntT'; 
Edward  G.  Mills,  Jadge. 

W.  J.  Beaton  was  coavlcted  of  grand  lar- 
ceny, and  appeals.   Reversed  and  remanded. 

John  T.  Dore,  of  Seattle,  for  appellant 
Alfred  H.  Lnndin  and  Erven  H.  Falmw. 
botb  of  Seattle^  for  tbe  State. 

TOIiUAN,  J.  j^ellant  was  <iharged  wlOi 
tba  crime  of  grand  larcency;  the  charging 
Iiart  of  the  infonnatlon  beiiv  as  follows: 

"He,  said  W.  J.  Beaton,  In  the  county  of 
King,  state  of  Waahington,  within  one  year  last 
past,  then  and  there  being  the  agoit,  trustee, 
and  bailee  of  one  Lloyd  Allen,  did  then  and 
fliere  have  Intnisted  to  him,  by  virtue  of  being 
aneh  agmt^  trustee,  and  bailee,  and  have  in  his 
possession,  custody,  and  control  as  such  agent, 
trustee,  and  bailee,  fifty  dollars  in  money,  of 
the  value  of  fifty  dollars  in  lawful  money  of 
the  United  States,  the  property  of  said  Lloyd 
Allen,  and  said  W.  X  Beaton  did  then  and  there 
willfully,  nnlawfnlly,  fraudulently,  and  feloni- 
onsly  secrete,  withhold,  and  appropriate  the 
same  to  his  own  use,  with  intent  to  deprive  and 
defrand  said  Uoyd  Allen  thereol" 

From  ft  verdict  of  guilty  of  tbe  crime  of 
p^t  larceny,  and  a  Judgment  mtered  there- 
on, this  a[4;>eal  is  prosecuted. 

It  an>ear8  that  appellant  was  employed  by 
<Hie  Mrs.  Ll  J.  Allen  as  the  manager  of  a 
cigar  stand  located  In  the  old  city  hall  in  the 
city  of  Seattle  and  in  addition  to  his  other  du- 
ties he  was  authorized  to  lend  the  money 
of  his  employer  to  dty  employes.  Hrs.  Allen 
supplied  him  with  a  few  hundred  dollars 
of  her  own  money,  and  borrowed  $600  from 
one  Waddingham,  and.  turned  that  over  also 
to  appellant  to  be  loaned.  Tbe  money  to  be 
loaned  and  the  proceeds  of  the  cigar  stand 
were  all  iept  in  one  bank  account,  In  the 
name  of  the  employer,  but  appellant  had  au- 
thority to  make  deposits  and  draw  che(^s 
thereon.  Bis  Instructions  appear  to  have 
been  to  keep  the  loan  fund  separate  upcHi  the 
books  and  Intact,  and  to  pay  for  goods  pur- 
chased and  the  expense  of  the  business,  only 
oat  of  tbe  receipts  of  tbe  cigar  stand  and 
the  interest  received  on  loans.  In  November, 
1916,  $400  of  the  -money  loaned  out  was 


drawn  in  and  repaid  to  Wadfllngham,  and 
In  JantiaiT,  1917*  Mra.  Allen  Instrncted  ap- 
pellant to  draw  in  trma  the  ontstanding  loans 
sufBclent  to  repay  ttie  remaining  |300  of 
the  Waddlngbam  loan,  toother  with  $16  in- 
'  terest  accrued  thereon,  and  at  the  same  time 
advised  him  lhat  her  son  owed  Waddin^iam 
additional  mon^,  and  that  die  would  bring 
in  to  him  $90  of  her  son's  mon^,  In  Install- 
meits,  during  the  time  required  to  collect 
the  $21fi,  and  when  all  was  in  hand,  appel* 
lant  diould  forward  to  Wbddin^iam,  In  Eag- 
land,  the  sum  at  $26S.  Mrs.  Allen  and  her 
dau^ter  turned  over  to  appellant  in  install- 
ments the  sum  of  $60^  being  the  money  ot 
Lloyd  Alloi,  the  last  of  which  was  paid  to 
appellant  early  in  Mardi,  1917.  At  about  the 
time  of  the  receipt  by  him  of  the  last  Install- 
ment ot  tbe  $50,  or  soon  thereafter,  appel- 
lant Informed  Mr&  Allen  tliat  the  $215  bad 
be«i  gathered  In,  and  led  her  to  believe  tiiat 
the  sum  of  $265  had  be«i  sent  by  cashier's 
chedE  to  Waddln^ara,  in  England.  A  few 
weeks  later,  on  rec^pt  of  a  letter  from  Wad- 
dingham, Hrs.  Allen  advised  appellant  that 
tbe  money  had  not  been  received  by  Wadding- 
ham, but  was  assured  that  the  money  bad 
been  sent,  and  thus  for  a  time  was  lulled  Into 
innctloQ.  Finally  In  June,  1917,  upon  her  in- 
sisting that  appellant  go  with  her  to  the  bank 
to  obtain  confirmation  of  his  statement  of 
having  purchased  a  cashier's  check  payable 
to  Waddingham,  appellant  admitted  to  his 
emi^oyer  that  the  money  had  not  been  sent, 
and  then  advised  her  that  in  tbe  fall  of  the 
preceding  year  he  had  invested  a  part  of  her 
funds  In  another  dgar  store,  pnrdiaaed  in  Ms 
own  name,  but,  as  he  claimed,  for  het  benefit, 
and  that  he  was  tixea  unable  to  get  the  money 
out  of  that  Investment,  or  to  call  In  from  the 
loans  sufficient  to  enaMe  him  to  make  the  re- 
mittance. Hrs.  Allen  and  her  daughter  tes- 
tified that  appellant  was  specifically  Instruct- ' 
ed  to  use  the  $60  of  Uoyd  Alien's  money,  in- 
trusted to  htm,  only  in  making  the  remit- 
tance to  Waddingham,  while  appellant  claims 
that,  thou^  tbe  money  was  to  be  so  remit- 
ted when  the  full  sum  of  $265  was  In  hand, 
yet  in  the  meantime  be  was  authorized  and 
expected  to  deposit  It  in  the  bank  with  his 
employer's  other  funds,  and  to  use  it  gen- 
erally In  the  business  In  making  short  time 
loans,  and  In  paying  running  expenses;  that 
the  cigar  store  was  then  losing  money  rapidly, 
and  that  tbe  $S0  was  expended  generally 
in  the  employer's  business,  and  no  part  of  It 
was  appropriated  to  his  own  use. 

[1,  t}  Over  a  general  objection,  Mrs.  Allen 
was  permitted  to  testify  that  she  intrusted  to 
appellant,  for  loaning  purposes,  the  proceeds 
ot  the  Waddingham  loan  and  several  hundred 
dollars  of  her  own  money,  upon  the  theory 
that  It  was  preliminary  only,  and  necessary 
to  raable  the  Jury  to  understand  how  and 
why  the  $50  belonging  to  Lloyd  All«n  was  to 
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be  remitted  with  other  money  to  Waddins- 
ham,  and  when  and  bow  the  other  money  to 
be  Included  In  the  remittance  was  to  come 
Into  appellant's  hands,  and  on  appellant's 
motioa  to  strike  the  testiinony  the  coort 
mled; 

"The  Coart:  The  motion  to  strike  will  be 
denied;  bat  the  jury  Is  instructed  there  is  no 
.  diai^e.in  this  case  of  any  conversion  of  any  of 
the  money  of  Mrs.  Allen;  only  the  money  be- 
longiDg  to  Lloyd  Allen  Is  charged  to  bare  bem 
CMiTerted.** 

We  think  this  general  testimony,  contain- 
ing no  suggestion  of  the  misapproprlatiott  of 
funds  belonging  to  Mrs.  Allen,  except  as  that 
might  be  Inferred  from  the  failure  to  remit 
$2^,  as  limited  by  the  court's  instruction 
abore  quoted,  was  proper.  Appellant's  coun- 
sel saw  fit  to  go  folly  into  these  transactions 
on  cross-examination,  and  drew  from  the  wit- 
ness the  statement  that  some  $897,  beside 
the  $50  belonging  to  her  son,  had  been  in- 
trusted to  appellant  to  loan,  that  none  of  It 
had  been  returned,  and  that  it  was  onac- 
counted  for,  except  as  to  some  $334,  shown 
by  a  statement  purporting  to  list  the  loans 
stiU  outstanding.  To  meet  this  testimony, 
for  which  the  state  was  in  no  wise  responsi- 
ble, and  as  tending  to  show  that  the  money 
mentioned  in  the  information  was  expended 
generally  in  t3ie  business  conddcted  by  Mrs. 
Allen,  appellant  offered  a  great  mass  of  can* 
celed  diecks,  bank  8tat«nents,  Inventories, 
and  iMraks  of  account,  showing  in  detail  the 
business  relations  between  himself  and  Mrs. 
Allen,  from  the  time  they  began  on  March  1, 
1910,  unUI  they  ended  in  the  faU  of  1917; 
and  the  court  mled  out  all  of  these,  except 
su(di  as  related  to  a  period  of  dtae  year  Im- 
mediately preceding  the  filing  of  the  informa- 
tion. We  find  no  error  in  this  ruling.  Even 
If  a  full  accounting  had  been  permitted,  whldi 
was  manifestly  Improper  In  such  a  trial,  it 
could  only  have  ^own  the  condition  of  Mrs. 
Allen's  business  when  app^ant  was  Instruct- 
ed to  draw  in  the  money  necessary  for  remit- 
tance to  Waddingham,  and  this  condition 
he  was  permitted  to  show.  The  rejected 
evidence  could  only  serve  to  confuse  and  be- 
fog the  issne  which  was  before  the  Jury. 

[3]  Appellant's  remaining  contention  Is  bas- 
ed upon  the  exclusion  of  evld^ce  relating  to 
a  civil  action,  commenced  by  him  against 
Mrs.  Allen  after  bis  arrest,  to  recover  $500, 
whldi  he  dalros  vras  due  him  for  wages  earn- 
ed. After  an  objection  had  been  sustained 
to  a  question  propounded  to  Mrs.  Allen  on 
cross-examination.  In  effect  inquiring  if 
appellant  was  not  then  maintaining  a  dvll  ac- 
tion against  her  to  recover  $500  "wages  that 
you  owe,"  an  offer  was  made  to  prove  that 
appellant  was  then  maintaining  such  an  ac> 
tion,  for  the  purpose  of  showing  bias  and 
prejudice  on  the  part  of  the  witness,  vrhitti 
offer  was  rejected.  This  presents  a  question 
which  it  Is  contended  this  court  has  never 


squarely  passed  upon.  In  State  t.  McCann, 
16  Wash.  24%  47  Pac.  443,  m  mosecutUm  for 
morder,  this  coort  said: 

"The  remaining  questions  were  directed  to 
occurrences  between  the  deceased  and  the  de- 
fendants, relating  to  altercations  over  road  mat- 
ten,  and  the  part  that  the  witness  took  therein. 
The  objection  was  properly  sustained  to  these 
questions.  The  witness  had  already  testified 
that  he  was  a  friend  of  the  deceased,  and  the 
coort  Informed  eoonsel  for  the  defendants  that 
be  might  interrogate  the  witness  as  to  what 
feeling  he  had,  friendly  or  on  friendly,  towards 
the  defendants,  and  this  was  all  the  defendants 
were  ntitled  to  ihoir.'* 

In  State  r.  Constantino  4S  Wash.  218,  93 
Pac.  317,  a  prosecotion  for  assault  with  In- 
tent to  kill.  It  was  said : 

"When  the  complaining  witness,  Jesse  M. 
Hall,  was  on  the  witness  stand,  he  was  ques- 
tioned on  crosB-exsmination  oonceralng  a  dvii 
action  he  bad  commenced  against  the  appellant 
to  recover  damages  for  injuries  suffered  on  ac- 
count of  the  shooting.  In  the  course  of  the 
inquiry  the  complaint  Itself  was  offered  in  evi- 
dence, and,  on  an  objection  mads  tm  the  part 
of  tiie  state,  was  exdoded  hy  tiie  coort  This 
ruling  constitutes  the  first  error  asdgned.  But 
we  think  the  ruling  correct  The  fact  that  sndi 
a  civil  action  had  been  begun  was  material 
on  the  qoestion  of  the  credibility  of  the  witness, 
as  it  tended  to  show  that  he  had  more  than  the 
usual  interest  in  the  result  of  the  criminal  pros- 
ecution against  the  appellant,  but  all  that  was 
material  was  proven  whui  Um  Uxt  Itself  was 
admitted  by  Uie  witness.  It  could  add  nothing 
to  the  proob  to  introduce  the  oomplaint," 

In  State  t.  Eald,  6S  Wadi.  802,  104  Paa 
275, 33  U  B.  A.  (N.  S.)  946,  a  prosecution  for 

perjury,  the  coort  said: 

"The  appellant  at  the  trial  offered  to  prove 
the  status  of  the  civil  actim  in  which  the  false 
testimony  Is  alleged  to  have  been  giveif,  bat  an 
objection  interposed  by  the  state  was  sustained. 
This  ruling  was  erroneous  snd  prejudicial.  He 
defendants  in  the  dvil  action  were  tiie  principal 
wftnesaes  against  the  appellant  on  the  trial  of 
the  criminal  prosecation.  If  the  jndffment  ap- 
pealed from  is  affirmed,  the  appelant  Is  ren- 
dered incompetent  to  testify  in  th«  dvil  ac- 
tion or  any  other  case,  unless  he  shall  receive 
a  pardon.  BaL  Code,  «  6992  (P.  C.  |  938).  The 
defendanta  in  the  dvU  actim  woold  profit  by 
the  conviction  of  the  appellant  to  that  extent, 
.  and  it  was  clearly  competent  to  show  that  fact 
and  to  have  tiie  jury  properly  instructed  as  to 
the  effect  of  the  convictloD." 

It  is  apparent  that.  In  the  last  case  clt«d, 
reasons  existed  for  the  Introduction  of  sucb 
testimony  whidi  do  not  exist  to  the  same  ex- 
tent here.  And  in  the  first  case  dted  the 
court,  in  ruling  out  the  offered  evidence,  di- 
rected counsel's  attentlMi  to  what  might  prop- 
erly be  asked  to  eltdt  bias  or  prejudice.  In 
this  case,  the  pending  action  for  wages,  if 
there  was  <Hie,  could  b©  shown  In  evidence 
only  upon  the  theory  that  the  pendency  of 
such  an  action  might  tend  to  bias  or  preju- 
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dice  the  witness,  tbtnigb  It  Is  somewhat  dlffl- 
cnlt  to  see  why  such  an  action  sbonld  add 
anything  to  the  feeling  which  might  be  en- 
gendered by  the  misappropriation  (barged  in 
the  information.  We  think  the  general  mie 
upon  the  admission  of  such  evidence,  al- 
though there  Is  anthorlty  to  the  contrary,  is 
m»  laid  down  by  Professor  Wigmore  (Wig- 
more,  Br.  i  849),  as  follows: 

'The  pendency  of  dvll  litigation  between  the 
witness  and  the  opponent  is  usually  relevant, 
not  only  as  a  circumstance  tending  to  create 
feeling,  bnt  also  as  involving  CfHidoct  eipressive 
of  feeling;  and  while  the  mere  fact  of  litiga- 
tion upon  a  disconnected  matter  may  not  neces- 
sarily show  bias,  still  It  Is  oseless  to  attempt  to 
distinguiali  and  refine  fm  the  purpose  of  ex- 

See,  also,  Jones,  Bvldence,  |  828;  Bloik- 
Inm  V.  States  40  Neb.  U.  SS  N.  W.  S87 ;  Fierce 

OllsoD,  9  Vt  222:  OUve  t.  State.  U  Neb.  1, 
T  N.  W.  444;  Hitchcock  t.  Hoore,  70  Mich. 
U2,  37  N.  W.  914,  14  Am.  St  Bep.  474. 

So.  were  we  attempt  to  draw  a  distinction 
between  this  case  and  our  own  former  deci- 
sions, we  would  have  to  refine  and  distinguish 
to  each  an  extrat  as  would  cause  uncertainty 
In  fotore  trials^  which  would  result  In  &r 
more  harm  than  a  reversal  herew  However, 
we  think  t3ie  Inquiry  alMig  this  line  should 
be  strictly  limited  to  what  la  necessary  to 
show  the  extent  or  degree  of  bias  or  preju- 
dice whldi  may  exist,  and  care  dionld  al- 
ways be  exercised  to  avoid  obscuring  the  real 
IflBues  by  putting  befdre  ttte  Jury  a  mass  of 
evidence  going  into  details. 

Because  of  the  error  in  refuting  the  offer 
to  prove  the  pendency  of  a  clTil  suit,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded 
tor  a  new  triaL 

GHADWICK.  a  J.,  and  MACKINTOSB 
and  ICAIN,  JJ.,  eoDCiir. 

BIITOHEJLLi,  X  (dissenting.  I  dissent  as 
to  that  part  of  the  majority  opinion  relating 
to  the  admissibility  of  testimony  concerning 
the  pendency  of  a  civil  action  commenced  by 
defendant,  after  his  arrest,  against  the  com- 
plaining witness,  Mrs.  Allen.  The  <^inion 
aays: 

"After  an  objection  had  been  sustained  to  a 
question  propounded  to  Mrs.  Allen  on  cross-ex- 
amination, in  effect  Inquiring  if  appellant  was 
not  then  mnintaining  a  civil  action  aganst  her 
to  recover  $600  'wages  that  you  owe,'  an  offer 
was  made  to  prove  that  appellant  was  then 
maintaining  tueh  an  avHon,  for  the  purpose  of 
lowing  blss  and  prejodiee  on  tiie  part  of  the 
witness,  which  offer  was  r^ected.** 

The  offer  made,  immediately  following  the 
ruling  on  the  question  objected  to,  must,  be 
taken  as  an  attempt  on  the  part  of  the  ap- 
I>eUant  to  fortify  his  claim  of  error  In  the 
court's  sustaining  the  objectlou  to  the  qae»' 


tlon  asked  Mrs.  Allen.  I  have  no  doubt  of 
the  propriety  of  the  rule  announced  in  the 
case  of  State  v.  Constantlne,  48  Wadi.  218, 
98  Pac.  817,  allowing  the  defendant  in  the 
action  on  the  cross-examination  of  the  com- 
plaining witness  to  question  the  witness  con- 
cerning the  existence  of  a  suit  between  them, 
by  which  the  witness  was  seeing  to  recover 
damages  for  Injuries  caused  by  the  shoot- 
ing for  whicb  defendant  was  being  tried,  aa 
trading  to  affect  the  credibility  of  the  wit- 
ness. The  reason  is  obvious,  and  was  ex- 
pressed by  the  court: 

"As  It  tended  to  show  that  he  had  mora  than 
the  usual  interest  in  the  result  of  the  criminal 
pmsecntlm  against  the  appellant" 

Also  it  may  be  conceded,  if  need  be,  that 
it  would  have  been  proper  in  the  cross-ex- 
amination of  Mr&  Allen  In  the  present  case  to 
have  asked  her  If  there  was  then  pmdlng  a 
suit  against  her  by  the  defendant  to  recover 
$000  for  wages  he  claimed  to  be  due  him,  as 
tending  to  affect  the  value  of  her  testimony, 
upon  the  theory  of  her  possibly  believing  It 
might  help  her  in  the  trial  of  the  dvil  action 
later  on  to  be  able  to  show  her  adversary  had 
been  convicted  of  a  crime,  altbough  upon  a 
transaction  unrelated  to  the  subject-matter  of 
the  civil  action.  Again,  It  may  be  admitted, 
without  deciding — for  there  is  strong  author- 
ity to  the  contrary — that  Wigmore  on  Bvl- 
dmce,  I  919,  quoted  in  the  majority  opinion, 
announoes  a  prc^r  rale  of  evidence  with 
reference  to  the  pendency  of  dvll  litigation 
between  the  witness  and  his  opponent  wheth- 
er It  be  upon  a  disconnected  matter  or  not 
But  the  question  asked  and  the  offer  of  proof 
in  this  case  go  far  beyond  the  limit  prescribed 
1^  the  rule.  Obviously  each  alike  compre- 
hmds  two  things:  One,  the  pendency  of  a 
suit  between  the  parties ;  the  other,  the  ex- 
istence of  a  debt  of  $500  otoing  by  the  witness 
to  the  defendant  In  the  criminal  suit  on  trial. 
The  one  may  be  a  proper  subject  of  Inquiry 
as  going  to  the  wel^t  of  the  witness'  testi- 
mony; the  other  Is  not  because  it  Intro- 
duces a  collateral  matter  not  InqulraMe  In- 
to In  the  trial  of  the  criminal  case.  If  the 
question  had  been  answered  In  the  affirmative 
or  the  negative  there  would  necessarily  have 
beea  an  affirmation  or  negation  of  the  fact 
that  she  owed,  not  simply  Bome  amount,  but 
$500,  for  wages.  On  the  other  hand,  if  the 
first  part  of  the  question  bad  been  answered 
"Yes"  and  the  latter  part  "No,"  she  would 
have  been  testifying  concerning  and  disputing 
that  she  owed  $500  wages.  Again.  If  she  had 
answered  "Yes"  to  the  first  portion  of  the 
queetion  and  then  stated  she  did  not  owe 
$500,  but  did  owe  a  given  amount  consider- 
ably less  than  $500.  the  dispute  would  have 
been  still  present  No  testimony  concerning 
the  issues  of  fact  In  that  case  were  proper  to 
go  to  the  jury  In  the  trial  of  the  criminal 
case. 

Tbo  question  and  <^er,  having  reference  to 
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a  mattor  f^Uy  Olsconnected  ttom  the  one 
oa  whkii  appelant  was  beAog  tried,  in  the 
team  in  wUcli  they  woe  pnt^  woe  properly 
denied. 


(106  WMb.  W)   

STATE  T.  PETBIDOB.    (Now  10179.) 

(Soprenw  Court  of  Washinfton.  A^  8, 1919.) 

FOBQEBT  ^»^8lONINO  MOBTaAOB  IW  Fa- 

thbb'b  Namb— Authobitt. 
Where  defandant  had  authority  from  hia 
fatiber  "to  fo  and  mortgage  the  place"  to  pro- 
care  mODey,  the  Bigning  and  ackiiowledgitig  by 
defendaDt  of  mortgage  in  the  father's  name  and 
indorsement  of  check  representing  loan  for 
which  mortgage  was  given  in  his  father's  name 
and  also  in  hia  own  name  was  not  forgery. 

Department  2. 

Appeal  from  Superior  Oonrti  King  Ooxmtf  t 
A.  W.  Frater,  Judge. 

A.  G.  Petiidge  was  conrlcted  of  forgery. 

and  appeals.  Reversed. 

Geo.  H.  Bummens  and  8.  H.  Ste^  both  of 
Seattle,  for  appellant 

Alfred  H.  Lundln  and  John  D.  Carmody, 
both  of  Seattte»  for  the  State. 

MOUNT,  J.  '  The  Biq>ellant  was  charged 
with  the  crime  of  forgery  In  the  first  degree. 
He  entered  a  plea  of  not  guilty  thereto,  the 
cause  was  tried  to  the  court  and  a  jury,  and 
resulted  in  a  verdict  of  guilty.  A  judgment 
was  entered  thereon,  from  which  this  appeal 
Is  prosecuted. 

At  the  close  of  the  evidence  counsel  for  the 
appellant  moved  the  court  for  a  directed  ver- 
dict of  not  guilty.  The  court  denied  this 
motion. 

The  facts  are  not  disputed.  It  appears 
that  some  time  prior  to  May  23,  1910,  the 
appellant  and  his  wife  were  living  at  the 
home  of  appellant's  father,  who  was  a  widow- 
er. The  appellant's  father  had  been  in  poor 
health  for  some  years,  and  the  appellant  had 
transacted  all  his  business.  It  was  bis  cus- 
tom to  sicrn  his  father's  name  to  checks  and 
receipts  for  rent  and  the  like.  Some  time  In 
May  the  appellant,  who  is  engaged  In  busl- ; 
ness,  asked  bis  father  for  $1,200  or  91,500. 
The  fpther  said  to  him: 

"I  haven't  the  money  now,  son,  bat,  If  you 
want  to.  go  and  mortgage  the  place,  bat  you  will 
have  to  pay  the  interest  and  pay  It  off." 

Thereupon  the  appellant  made  an  appli- 
cation for  a  loan  of  $1,200,  to  be  secured  by 
a  mortgage  upon  his  father's  home  in  Seattle. 
This  application  was  signed  "H.  B.  Petridge, 
by  A.  C.  Petridge."  The  latter  Is  the  appel- 
lant This  application  was  presented  to  Wil- 
liam D.  Perkins,  who  agreed  to  make  the 


loan  and  take  the  mortgage  upon  the  prop- 
erty. Mr.  Perkins  understood  that  the  mort- 
gage was  being  made  by  H.  B.  Petridge,  the 
appellant's  father.  After  abstracts  had  been 
examined  and  found  correct  a  mortgage  was 
prepared  and  left  In  the  banking  house  of  Mr. 
Perkins,  The  appellant  was  notified  that 
the  mortgage  was  ready  for  execution.  He 
thereupon  went  to  the  banking  house — ^Mr. 
Perkins  being  absent  the  cashier  being  pres- 
ent— and  stated  to  the  cashier  that  he  had 
come  to  sign  the  mortgage.  He  had  never 
before  executed  a  deed  or  a  mortgage.  When 
the  prepared  mortgage  was  produced  the  ap- 
pellant asked  the  cashier  how  It  should  be 
signed.  The  cashier  (who  was  not  person- 
ally acquainted  with  the  appellant),  taking 
him  to  be  the  owner  of  the  property,  told 
him  to  sign  It  "H.  B.  Petridge^"  Appellant 
signed  and  acknowledged  It  as  H.  B.  Pet- 
ridge. Some  time  thereafter,  when  It  was 
discovered  that  the  mortgage  was  not  exe- 
cuted by  H.  B.  Petridge,  appellant  was  Indict- 
ed by  the  grand  Jury.  Upon  the  trial  of  the 
case  It  was  admitted  that  appellant  signed 
and  acknowledged  the  mortgage  In  his  fa- 
ther's name;  that  he  obtained  the  check 
which  was  also  In  his  fiither's  name; 
he  indorsed  the  dieck  In  bis  father's  name 
and  also  by  his  own  name,  obtained  the 
money  thereon,  and  nsed  It  In  his  business. 
Mr.  H.  B.  Petridge,  the  father  of  the  appel- 
lant was  called  as  a  witness  by  the  state; 
and,  after  testt^ing  that  his  scm  and  wife 
lived  with  him,  that  he  was  a  widower,  that 
hU  health  had  not  been  good,  that  his  son  for 
several  years  had  been  doing  business  for 
him  and  collecting  rents  and  taking  care  of 
his  property,  and,  after  testifying  that  Ids 
son  fdgned  his  name,  and  that  his  son  had. 
asked  htan  fdr  $1^  or  $1,500,  he  testlfled  as 
follows: 

"Well,  I  told  him  at  the  thne  I  didn't  have 
the  mon^.  but  I  says,  Ton  go  ahead  and  raise 
this  money  on  the  house,  on  oar  home.'  I  says, 
'Yoa  go  ahead  and  pat  a  mortgage  on  our 

home.' 

"Q.  Meaning  that  same  home  you  were  Urlag 
in?  A.  Yes;  that  same  home  we  were  Uvlng  in. 

*'Q.  You  Bubseqnentiy  learned  he  had  gotten 
the  money?  •  •  •  A.  •  •  •  Yes. 

"Q.  Now  then,  when  your  attention  was  call- 
ed to  it  did  yoa  ever  say,  or  attempt  to  say, 
the  boy  did  not  have  authority?   A.  No. 

"Q.  When  Mr.  Perkins  called  your  atten- 
tion to  it  did  you  tell  him  the  mortgage  was 
all  right  with  you?  A.  I  did;  I  told  him  it 
was  all  right" 

This  was  the  evidence  of  the  father,  who 
owned  the  property  and  who  testified  as  a 
witness  for  the  state.  This  shows  conclusive- 
ly that  the  son  had  authority  from  the  father 
to  make  the  mortgage.  Upon  this  testimony 
there  could  be  no  conviction  for  forgery,  even 
though  the  appellant  signed  and  adtnowl- 
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e^ged  the  mortgage  In  t!ie  name  of  his  £a- 
tber.  The  mortgage  is  »  valid  mortgage 
against  the  propwty  becatise  the  father,  who 
Is  the  ownor  ot  property,  not  cmly  au- 
thorized the  making  of  mortgage,  hut 
after  it  waa  made  he  acknowledged  that  Qm 
mortgage  was  all  right,  theretqr  ratU^ing  the 
act  of  the  son.  In  the  case  of  People  t. 
Whlteman,  114  OaL  838,  46  Pac.  99,  the  court 
aald: 

"To  prove  that  an  accused  person  slKBed  the 
name  of  another  to  on  instrtuneot,  and  that  he 
passed  sQcb  instrument  as  genuine,  Joeii  not 
prove  the  commission  of  a  crime.  It  must  still 
be  shown  that  it  was  a  false  instrument,  and 
this  is  not  proven  until  It  is  shown  that  the 
person  who  signed  another's  name  did  so  with- 
out aathority.  Until  this  proof  is  made  it  is  not 
shown  to  be  a  Cslse  iastnunent,  and  the-defoid- 
ant  is  not  pnt  to  his  proof  at  all." 

To  the  same  e£fect  are  People  v.  Lnndln, 
117  Cal.  124,  48  Pac.  1024,  Romans  t.  SUte, 
51  Ohio  SL  528,  37  N.  El  1040,  and  State  T. 
Swan,  60  Kan.  461,  59  Pac.  750. 

In  the  latter  case  it  Is  said: 

"If  the  appellant  had  aathority  from  Jordan 
to  sign  his  name,  the  act  was  not  forgery. 
*  *  *  The  harden  of  proof  was  upon  the 
state  to  show  that  the  check  was  signed  by  the 
appellant  without  authority  from  Jordan." 

Tb»  focta  ahow  eonelnslTeiy  that  there  waa 
no  Intent  to  d^rand  on  the  part  of  ttie  ^p- 
pdlant,  and  also  that  the  aK)dIant  had  au- 
thority from  hla  father  to  ezecate  the  mort- 
gage. 

Upon  these  fttcts  It  ta  too  plain  for  cavil 
that  there  was  no  question  to  be  snbmltted 
to  the  Jury.  It  was  the  duty  of  the  court  to 
direct  a  verdict  of  acquittal. 

The  Judgment  appealed  from  Is  therefore 
reversed,  and  the  cause  ordered  dismissed. 

CHADWIOE,  a  J.,  and  FULLBHTON, 
PABJEBB,  and  HOLCOMB*  JJ„  concur. 


OO  Arls.  296) 

ORBBNI/EB  COUNTY  r.  LAINBL 
(No.  1634.) 

(Supreme  Court  of  Arixtma.    April  17,  1919.) 

L  JlTDOES  4^22(7)  —  COMFENSATIOn  —  Iv- 
OREASB  OF  SALABT  DuBINO  TEBM— OOirBIXTD- 
TIONAUTT  OT  StATUTC. 

The  Specific  provisions  of  Const,  art  6,  |  24, 
tbat  no  judge's  salary  shall  be  reduced  during 
the  term  of  office  for  which  he  was  elected, 
cannot  be  construed  to  prevail  over  the  general 
provisions  of  artide  4,  pt.  2,  |  17,  forbidding 
^  compoisation  of  any  pubHe  officer  to  be 
increased  or  diminished  during  his  term  of  office, 
•0  as  to  authorise  a  legislative  enactment  in- 
ereasin^  the  salary  of  a  superior  Judge  daring  hla 
term  of  offiee,  under  the  rule  that  spedOe  pro* 


over  general  terms  or  exprea* 

sions. 

2.  JUnOES  «S922(T)  —  CoMFBKBATZOir  —  Iir- 
CBBASB  DnEZNO  niBU— StATDTBB— OonBtl- 
TCnOIfAUTT. 

Merely  because  Const  art  6,  i.24,  only  fot^ 
bids  a  reduction  of  a  judge's  salary,  it  does  not 
impliedly  authorize  an  increase  thereof,  in  view 
of  article  4,  pt  2, 1 17,  forbidding  compensation 
of  any  public  officer  to  be  increased  or  dindnlBh- 
ed  during  bis  term  of  office. 

3.  STATDTBS  «=»185— COBOTBUOnOK— Bxtbk- 
8I0IT  BX  IMPLXOATION. 

Where  no  exception  in  a  statute  is  made  In 
terms,  none  will  be  made  by  mere  implicadon 
or  constmctira. 

4.  JUDQES  «=922(7)  —  COUFENSATION  —  IH- 
CBEASE    DUBINO    TEBH  —  CONSTTrCTIONAL 

Pbovisions. 
Const  art  4,  pt  2,  I  17,  forbidding  the 
compensation  of  any  public  officer  to  be  in- 
creased or  diminished  during  Us  term  of  office^ 
does  not  eze^  judges  by  Im^ication,  in  view 
of  the  Gonstitntion  aa  a  wh<de. 

6.  Judges  «S322(7)  —  Coupenbation  —  Iir- 

OBEASE    DUBIKO    TkBH  —  CONSTITDTIONAL 

Pbovisiorb. 
Const  art  4,  pt  2,  |  17,  forbidding  the 
compensation  of  any  public  officer  to  be  increased 
or  diminished  during  his  term  of  office,  Is  a  con- 
stitutional dedaratton  of  policy  that  public  oCB- 
cers'  compensation,  when  once  fixed,  should  be 
inriokte,  at  least  during  the  term  for  whldi 
the  officer  was  dectod. 

6.  OoNsnrunoiiAX,  Law  ^s»12  —  Cohsibuo- 
now  or  Pboviszonb— PimpoBB. 

The  interpretation  <tf  constltntlonai  provi- 
sions is  to  be  made  in  view  of  the  history  of  the 
times,  the  evil  to  Im  remedied,  and  die  purpose 
to  be  accomjdldud. 

7,  JuDOBS  <s>22<7)  —  CoiCEwaATiow  —  Stat- 

UTBS  IHOBEABIHO  SAUST— COKSUTUTlOHAXt- 
ETT. 

Laws  1917,  e.  61,  increasing  the  salary  of 
superior  Judges,  la  not  unconstitutional,  when 
apidtod  to  officers  deeted  after  its  passage, 

Oannlngham,  01  J.,  dissenting. 

Appeal  from  Snpertor  Court,  Qreenlee 
County;  A.  O.  McAllster,  Judge. 

Actt<n  Frank  B.  Lalne  against  the 
County  of  Greenlee.  Jodgmmt  for  plalntUI, 
and  defendant  appeaha.    Berarsed  and  re* 

manded,  with  directions. 

Wiley  D.  Jones,  Atty.  Gen.^  D.  W.  lin^  of 
Clifton,  and  W.  B.  B^n,  ct  PtMsnlx,  for  ap- 
pellant 

A.  B.  Lynch,  of  Saffiord,  for  appellee. 

BOSS.  J.  Appellee,  who  Is  the  superior 
Judge  of  appellant  coimty,  brought  suit  to- 
recover  a  balance  of  salary  claimed  to  be  due 
him.  At  tlie  time  he  was  ^ected*  1914,  and 
at  the  time  of  his  Induction,  January,  191B, 
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the  salary  attadied  to  the  otRoe  of  Judge  ot 
the  snperlor  court  of  Greenlee  county  was 
fixed  by  leslslatlve  act  at  (3,500  per  annum. 
Section  3222,  ClrU  Code  1913. 

The  Third  Legislature,  on  Han^  14,  1D17, 
passed  an  act  (Laws  1917,  c.  61),  with  the 
emergency  dause,  fixing  the  salaries  of  state 
and  county  officers.  By  the  twms  of  this 
act,  the  salaries  of  the  following  state  of- 
ficers were  ntitbar  Increased  nor  diminished: 
Secretary  of  state,  state  auditor,  state  treas- 
urer, superintendent  of  public  instruction, 
members  of  the  Corporation  Commlssloix, 
state  mine  inq>ector,  members  of  the  tax 
oommlsslon,  members  of  the  Suprone  Court, 
derk  of  the  Supreme  Court  Hie  salaries  of 
these  officers  remained  the  same  as  fixed  by 
the  Constitution  and  the  act  of  1912  (chapter 
2,  title  15,  CiTll  Code).  HoweTer,  the  salary 
of  the  Governor  was  Increased  frwn  $4,000, 
as  fixed  by  the  Constltatlon  and  the  Laws  of 
1912,  to  $6,50(^  as  also  was  the  salary  of  the 
Attorney  General  Increased  from  $2,500  to 
$4,000  per  annum.  The  salaries  ot  some  of 
the  superior  judges  were  slightly  increased; 
that  of  the  appellee  being  raised  from  $3,500 
to  $4,000  per  annum.  This  act  was  approved 
oa  the  above  date  by  the  Governor,  and 
therefore  comes  to  us  with  the  legldative  and 
executive  sanction  and  assntlon  of  Its  coostl- 
totlMiality.  Appelant* s  board  of  supervisors 
disallowed  appellee's  claim  for  the  legislative 
Increase  for  the  mwitbs  ot  MarcA  to  Decem- 
ber, 1917,  and  January.  1018,  iDdoaire. 
Benoft  this  suit. 

The  appellant  demurred  to  the  complaint 
on  the  ground  that  it  failed  to  state  facta 
snffident  to  constitute  a  cause  of  actluu 
TiiB  appeal  Is  from  the  order  overruling  de* 
murrer  and  from  the  judgment.  The  <Hily 
point  raised  Is  as  to  the  power  of  the  Legis- 
lature to  increase  the  salary  of  the  appellee 
during  his  term  of  oBlce.  If  that  power  ex- 
isted In  the  Legislature  the  judgment  was 
right,  but  if  that  power  did  not  exist  In  the 
Legislature  the  judgment  was  wrong.  The 
question  Involves  an  examination  ot  a«ne  of 
the  provisions  of  our  Constitntloa,  notably 
section  17,  art  4,  pt  2,  reading: 

.  "The  Le^slatnre  ahaU  never  grant  any  extra 
compeosatioQ  to  any  public  officer,  agent,  serv- 
ant er  contractor,  after  the  serrices  shall  have 
been  rendered  or  the  contract  entered  into,  nor 
shall  the  compensation  of  any  pnblic  officer  be 
increased  or  diminished  during  his  term  oi 
office^' 

—and  section  24,  art  6,  reading : 

"No  change  made  by  the  Ijegislatare  in  the 
number  of  judges  shall  work  the  removal  of  any 
judge  from  office;  and  no  judge's  salary  shall 
be  reduced  during  the  tarn  of  oflSce  for  which 
ha  was  elected." 

It  Is  the  cont^tion  of  appellee  that  when 
these  provlsUms  are  taken  and  construed  to- 
gether, thtir  meaning  and  Import  is  that  the 
Legislature  may  Increase  the  salary  of  the 


superior  Judges  of  the  state  during  their 
terms  of  office.  To  sustain  his  position,  he 
relies  upon  two  well-known  rules  of  conr 
stmctlou : 

[1]  The  first  Is  that  spedflc  or  particular 
provisions  of  a  statute  or  Ctmstitutltm  will 
prevail  over  general  terms  or  expressions. 
But  to  have  that  effect  the  two  provisions 
must  conflict  with  eadi  other.  If  there  is 
no  conflict  if  they  coalesce  or  agree,  the  rule 
can  have  no  applicati<m.  Section  17  compre- 
hends both  increases  and  decreases  of  com- 
pensatlMi,  and  forbids  them  during  any  pub- 
lic officer's  term  of  office.  It  Indudes  In  Its 
terms  all  "pnblic  cheers,"  and  announces  a 
rule  of  ctmipenaatlon  binding  upon  all  alike, 
sup^or  judges  among  others.  Section  24 
limits  its  prohibition  to  particular  public  of- 
ficers, to  wit  judges,  and  the  diminution  of 
their  salaries  during  the  term  tor  whicb  they 
were  elected.  Hie  limitation  i^Km  the  power 
of  the  Legislature  as  contained  In  section  24 
does  not  aftect  the  restrictions  upon  the  Leg- 
islature as  found  In  section  17,  for  both  sec- 
tions prohibit  in  part  the  same  thing — the 
reductiiMi  of  a  judge's  salary  during  his  term. 
These  provisions  are  harmonious  In  agree- 
moit  That  being  so^  appellee's  rule  that 
particular  statutes  or  provisions  should  tw 
given  effect  over  general  provlatons  has  no 
ai^catlon.  Jh  12  Corpus  Juris,  700,  |  06, 
it  1>  said: 

Distinct  constltutlinial  providons  ars  rqra^ 
nant  to  eadi  other  only  when  they  t^Mte  to  the 
same  subject  are  adopted  for  the  same  purpose, 
and  cannot  be  mforced  without  substantial  coa- 

ffict" 

Tested  by  this  very  reasonable  rule  of  con- 
struction, there  is  no  shadow  of  e<mfllct  or 
repugnancy  between  the  two  provisions  of  seo- 
tlons  17  and  24. 

[2,  S]  But  it  is  said  that  because  section 
24  only  forbids  a  reduction  of  a  Judge's  sal- 
ary, It  impliedly  authorises  an  Increase. 
That  doubtless  would  l>e  true,  if  section  24 
was  the  only  exvr^saioQ  of  the  Constltutlou 
on  the  subject;  bat  to  give  it  that  force  here 
would  be  to  create  a  conflict  with  section  17 
of  the  Constitution  by  Implication.  Mo  putdlc 
officer's  compmsatifHi  is  excepted  from  the 
terms  of  sectltm  17,  and  It  is  a  general  rule 
that  where  no  exception  Is  made  in  terms, 
none  will  be  made  by  mere  Implication  or 
cmstructiMi.  Rhode  Island  v.  Mass.,  12  Pet 
667-722,  9  L.  Ed.  1233;  Cohens  v.  Ta..  6 
Wheat  264-378,  5  L.  Ed.  257;  Society,  etc., 
V.  New  Haven,  8  Wheat  464-489-400/  6  L. 
Ed.  6^;  Gibbons  v.  Ogden,  9  Wheat  1,  6  L. 
Ed.  23 ;  State  v.  Dlrckx,  211  Mo.  568,  111  S. 
W.  1 :  U.  S.  V.  Board  of  Commissioners,  216 
Fed.  883,  133  C.  C.  A.  87. 

[4]  As  was  said  In  the  last  case,  "But  we 
cannot  be  governed  by  Implications  against 
the  express  language  of  the  statute."  It 
would  be  a  grave  and  serious  step  to  except 
judges  from  the  terms  of  section  17  upon  a 
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mere  Implication.  The  court  cannot  write 
Into  the  Constitution  wbat  Its  makers  omit- 
ted or  refused  to  write  Into  It  Those  persons 
commissioned,  and  empowered  to  write  it,  and 
the  i>eople  who  adopted  It,  did  not  choose  to 
ufte  language  directly  excepting  the  judges 
and  their  compensation  from  the  terms  of 
section  17;  nor  Is  that  Instrmnent,  taken  as 
a  whole,  capable  of  a  construction,  hj  Im- 
plication or  otherwise,  permitting  members 
of  the  Judiciary  to  accept  increased  salaries. 

The  other  rule  of  construction  luTOked  by 
appellee  to  sustain  his  contention  Is  the  one 
stated  by  Judge  Cooley  as  follows: 

"The  rale  applicable  here  is  that  effect  is  to 
be  given,  if  possible,  to  the  whole  Instrument, 
aod  to  every  section  and  clause.  If  different 
portions  seem  to  conflict,  the  courts  must  har- 
monize them,  if  possible,  and  must  lean  in  favor 
of  a  eonstmction'  whidi  win  render  every  word 
opezatiTe  radier  tiuin  one  which  may  make  some 
words  idle  and  nugatory."  Oooley,  Const  lim. 
<9th  EdJ  p.  70. 

As  we  have  seen,  the  two  sections  involved 
do. not  conflict,  and  therefore  require  no  ef- 
fort to  vSbke  them  harmonizes  and,  giving 
full'  force  and  effect  to  the  last  rule  of  con- 
structlon,  no  word  of  section  24  Is  rendered 
inoperative.  Because  the  same  tiling  is  only 
measurably  provided  against  by  section  24, 
and  Is  wholly  provided  against  in  section  17, 
does  not  trader  the  former,  or  any  part  there- 
of, "Idle  and  nugatory."  As  was  said  by  Mr. 
Justice  McKenna,  In  Plrle  t.  Chicago  Title 
A  Trust  Co.,  182  U.  S.  44»,  21  Sup.  Ct  fill, 
L.  Ed.  1171: 

"It  doA  not  foBow  tiiat  becatm  the  terms  of 
a  seetion-  axe  defined  elsewhere,  or  t&e  oonee- 
fttNiiees  of  its  proTlri<Mia  are  expiessad  elsewhere, 
it  beoewes  a  nullity  or  Is  defective.'' 

"There  is  another  rule  of  construction,  •  •  • 
-and  it  is,  vhcre  the  court  find,  in  any  particu- 
lar clsnse,  an  expression  not  so -large  and  ex- 
tensive In  its  import  as  those  In  other  parts  of 
the  same  statute,  if,  npon  a  view  of  the  whole 
^ct,  they  can  collect,  from  the  larger  and  more 
extensive  expression  used  to  other  parts,  the 
real  intention  of  the  Legislature,  it  is  tbeir  duty 
to  give  effect  to  the  larger  expressions.**  Stats 
T.  Jennings,  27  Ark.  41&-423. 

Tbe  same  rule,  with  dilfereDt  phraseology, 
is  found  In  3«  Cyc,  U31: 

"Bnt  a  particular  expression  in  <me  part  of  a 
statute,  not  so  large  and  extensive  is  Its  import 
as  other  expressions  in  the  same  statute  will 
yield  to  the  larger  and  more  extensive  eq^res* 
sionst  where  the  latter  embody  the  intent  ctf  the 
L^islature." 

[11  The  plain,  erplldt,  and  unambiguous 
language  of  section  17,  as  we  hope  latw  to 
show,  is  a  constitutional  declarati<Hi  of  policy 
that  public  officers*  compensation,  when  once 
fixed  should  be  Inriolate,  at  least  during  tbe 
term  for  which  the  officer  was  elected.  In 
it  Is  to  be  found  "the  real  intent"  of  the 


framers  of  the  C<Hi8tltutlon  and  the  peoi^e 
who  voted  for  it 
.  But,  if  what  we  have  already  said  does  not 
convince  that  the  two  sectlras  (17  and  24)  are 
not  repugnant  but  harmonious,  and  may  be 
allowed  to  stand  sl^e  by  side  without  any  nul- 
lification of  one  by  the  other,  we  submit  there 
Is  another  very  cogent  and  convincing  reason 
why  they  should  not  be  given  the  effect  con- 
tended for  by  appellee,  and  that  Is  that  they 
were  inserted  In  the  organic  law  for  widely 
different  purposes.  Seetion  17  Is  found  In 
part  2  of  Article  4,  which  treats  of  the  legis- 
lative department  of  the  state,  and  Is  the 
enunciation  of  a  general  policy  aOTectlng  tbe 
compensation  of  public  officers.  Section  24 
Is  the  very  last  section  of  article  6  treating 
of  the  judicial  department.  Section  2  of  this 
article,  among  other  things,  provides  that 
the  Supreme  Court  shall  consdst  of  three 
Judges  and  that  the  number  may  be  Increased 
or  diminished  from  time  to  time  by  law,  but 
tbe  number  shall  never  be  less  than  three. 
Section  6  provides  that  each  county  shall 
have  at  least  one  superior  judge,  and  If  the 
population  of  the  county  is  more  that  30,000, 
the  law  may  provide  one  judge  for  each  ad- 
ditional 30,000,  or  major  fraction  thereof; 
and  where  there  are  more  judges  than  one,  it 
provides  for  the  distribution  and  assignment 
of  the  business  of  the  court 

After  vesting  the  Legislature  with  the  pow- 
er to  change  the  numt)er  of  judges  of  the 
Supreme  Court  and  the  superior  courts  under 
certain  conditions,  it  was  very  natural,  as  well 
as  reasonable  and  Just  that  the  framers  of 
the  Constitution  should  say,  as  thciy  did  in 
section  24 : 

"No  change  made  by  the  Legislature  in  tbe 
number  of  judges  shall  work  the  removal  of  any 
judge  from  office;  and  no  judge's  salary  shall 
be  reduced  during  th«  term  of  office  for  wUdh 
he  was  elected." 

This  language  Is  predicated  on  sectlcms  2 
and  S  of  article  6  in  r^rd  to  changes  In  tbe 
number  of  judges,  and  the  reason  for  it  Is 
plainly  not  to  let  tbe  division  or  reduction  of 
tbe  work  consequent  upon  an  increase  of  the 
■number  of  judges  be  an  excuse  to  reduce  the 
salary  of  a  judge  during  his  term,  or  to  let  a 
redaction  la  the  number  work  his  removal 
or  affect  his  salary  during  the  term  for  which 
he  was  elected.  Under  sections  2  and  5,  the 
Legislature  may  lighten  the  work  of  a  superi- 
or Judge  by  providing  for  two  or  more  superior 
judg^  to  do  tbe  work  the  one  Judge  f(Hinerly 
was  required  to  do,  or  Ughtoi  the  work  of  the 
three  Supreme  Court  Judges  by  Increasing 
the  membership  of  that  court  to  four  or  more, 
but  in  no  event  can  the  salary  attached  to  the 
office  at  the  time  of  said  judge's  election  be 
reduced.  Indeed,  a  reduction  of  the  number 
of  Judges  shall  not  take  from  tbe  Judge  his 
salary  or  have  the  effect  of  reducing  It 

So  it  Is  that  section  24  Is  f^r  from  being 
in  c<mfiict  ^tber  iu  words  or  spirit,  with  sec- 
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tlon  17  or  the  general  policy  therein  an* 
noQDoed,  bnt,  on  the  ctHitrary,  has  for  its  pur^ 
pose  the  strict  maintenance  of  that  policy  by 
providing  that  even  the  reduction  of  the  nuhi- 
ber  of  judges  should  not  work  a  r«noral  of 
a  Judge  or  alFect  his  salary  during  his  term. 
The  absence  from  sectloil  24  of  a  prohibition 
against  an  Increase  of  the  compensation  of  a 
pabllc  officer  during  his  term  is  easily  ac- 
counted for  when  the  purpose  of  the  section  la 
considered.  Its  purpose  was  to  prevent  an  in- 
justice being  done  a  person  who  had  been  chos- 
en in  the  manner  provided  by  law  to  fill  the 
office  of  Judge.  Without  Its  restraining  force, 
the  Legislature  could  possibly,  under  other 
provisions  of  the  organic  law  authorizing  It 
to  reduce  the  number  of  Judges,  abollab  the 
office  of  Judge,  and  thereby  defeat  a  soccem- 
ful  candidate  from  a  realization  of  the  fruits 
of  his  <^ce.  While  section  17  forbids  a  dlm- 
inntlon  of  compensation,  It  does  not  prohibit 
the  removal  of  an  officer  by  the  aboUshmrait 
at  his  office,  as  section  24  does.  Bogue  v. 
Seattle.  19  Wash.  896.  63  PacL  MS ;  22  R.  a 
Tj.  679,  H  288-294.  Section  24  was  evldenUy 
InsMted  to  protect  the  officer  by  Insnrlng  him 
that  the  bappmlng  of  the  things  enumerated 
In  sections  2  and  5,  article  0,  should  not,  how- 
ever It  mi^t  ftCrect  bis  status  or  duties,  lessoi 
the  salary  he  was  made  to  believe  he  would 
be  allowed  to  draw  during  his  term.  It  was 
Intended  as  a  shield  to  the  members  of  the 
Judiciary  ot  the  state,  and  it  most  be  limited 
In  <9erati(n  to  Hiat  l^nrpose. 
[1]  It  is  a  weD-cBtabUslied  role  that— 

"The  interpretation  of  constitntional  provi- 
sions Is  to  be  made  in  view  of  the  history  of  tb« 
times,  the  evfl  to  be  remedied,  and  'the  purpose 
to  be  accomplished."  S^igo  t.  Powers  (D.  O) 
220  red-  697,  TOO. 

Long  before  Arizona's  Ooostltntlon  was 
written,  the  provision  of  section  17  against 
increasing  or  decreasing  a  public  officer's 
compensation  during  his  term,  or  some  such 
similar  provision,  had  found  a  place  In  many 
of  the  Constitutions  of  the  states  of  the  Un- 
ion. It  has  been  demonstrated  over  and  over 
that,  unless  the  power  to  diange  salaries  of 
public  officers  during  th^r  term  was  taken 
from  the  Legislature,  much  of  the  valuable 
time  of  that  body  would  be  ccmsumed  In  ei- 
ther trying  to  appease  the  appetite  of  Impor- 
tunate constituents  for  Increase  of  compensa- 
tion, or  to  gratify  the  spleen  or  grudge  of 
others  by  passing  laws  diminishing  the  com- 
pensation of  public  officers.  Tbeae  evils  and 
a  train  of  others,  pemldons  in  their  Influ- 
ence  alike  upon  legislation  and  upon  those 
promoting  or  seeUng  legislation,  were  well 
known  at  the  time  oar  Gonstltntlcm  was  writ- 
ten and  adopted.  Hence,  the  j^ain.  Inex- 
orable rule  laid  down  In  section  17: 

"Nor  shall  the  compensation  of  any  public 
i^cer  be  Increased  or  diminished  during  his 
term  of  office." 


BBPOBTBB  CArli. 

This  ezpressiw  is  explicit,  unamblgiioua^ 
and  free  from  doubt.  It  is  all-lncluMve.  Mr. 
Jnstlce  Lamar,  In  Lake  County  v.  Rollins,  130 
U.  S.  670,  9  Sup.  Ct.  efi2,  32  L.  Ed.  1060,  says: 

"If  the  words  ocmvey  a  definite  meaning  wUeh 
invtdves  'no  absurdity,  nor  any  contradictiim  of 
the  other  parts  of  the  instrument,  then  that 
meaning,  apparent  on  the  face  of  the  instni- 
ment,  most  be  accepted,  and  neither  the  court 
nor  tiie  Legislature  have  the  right  to  add  to  it 
or  take  from  it" 

To  say  that  sectiwi  17,  taken  In  connecti<m 
with  section  24,  does  not  include  the  mem  ben 
of  the  Judiciary  of  the  state  would  lead  to  an 
"absurdity,"  In  that  it  would  leave,  of  nil  tiie 
public  officers  of  the  state,  the  Judges  alone 
free  to  solicit  and  exercise  Influence  to  secure 
increases  of  their  comprasation  during  their 
term  of  office^  Why  this  favoritism  or  advan- 
tage should  be  extended  to  the  Judiciary,  and 
no  other  publlo  officers  of  the  state,  is  inex- 
plicable, and  before  we  could  persuade  our^ 
selves  that  euch  was  the  case,  the  framers  of 
the  instrument  would  have  to  use  plain  and 
direct  words  saying  so.  We  would  not  m 
hold  by  implication,  or  by  any  strained  or 
donbtfol  construction  of  the  Constltntioo. 

The  reasons  that  prompted  the  writers  and 
the  rmtiflers  of  the  Constitution  to  provide 
that  all  county  and  state  officers  should  be 
paid  "fixed  and  definite  salaries,"  which  could 
not  be  Increased  or  diminished  during  thdr 
term  of  office,  no  doubt  applied  with  equal,  U 
not  greater,  force  to  Judges  than  to  other  pub- 
lic officers.  Section  17,  art  22 ;  also  section 
17,  art  4,  pt  2.  nie  conclusion,  therefore,  Is 
Inevltabla  that  the  poller  declared  in  section 
17  of  the  Constitution  appUes  to  all  putdle 
officers  without  exertion  or  discrimination ; 
that  its  plain  and  explicit  meaning  Is  not  and 
never  was  intended  to  be  changed  by  the  ex- 
pressions contained  In  section  24,  but,  on  the 
contrary,  the  two  sections  were  Inserted  tor 
a  different  object  They  not  mily  harmonlie, 
but  support  each  otlier. 

When  the  finished  w<vk.  In  the  term  of  law, 
of  the  other  two  co-ordinate  brandies  of  the 
government — tlie  l^lslatlve  and  executive — 
has.  in  a  proper  casev  been  qnestloned  and 
passed  on  to  us  as  the  represoitatives  of  the 
Judldal  departm«it  for  our  opinion  as  to  Its 
constitutionality  we  adcnowledge  we  ajK 
proadi  the  discharge  of  our  dnty  with  rev- 
erence, and,  we  hope,  with  all  respect  dne 
the  other  brandies  of  the  government  for  we 
must  remember  that  the  legislators  and  the 
Governor  who  have  placed  their  seal  of  ap- 
proval upon  the  law.  like  ourselves  have  tak- 
en an  oath  to  support  the  Constitution.  In- 
fioenced  by  that  consideration  and  thought 
the  courts  all  over  the  land  have  adopted 
the  rule  of  allowing  a  law  to  stand  wli«i  a^ 
tacked,  if  any  doubt  exists  as  to  its  invalidity. 
It  is  only  when  such  a  law  deariy  violates 
the  Ccmstltutton  that  we  would  be  Justified 
In  strlkli^  it  down.   By  giving  diapta  9K 
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Laira  1917.  a  prospectlre  operation,  we  are 
aUe  to  SQStaln  the  action  of  the  other  branch- 
es of  the  sovernment  In  writinK  It  upon  oor 
•tatutee,  and  at  the  same  time  permit  no  t1- 
oteooe  to  the  GonstltutloD. 

[7]  The  fact  that  the  Legislature  did  not 
have  the  power  to  Increase  the  salary  of  ap- 
pellee during  his  term  of  office  does  not  nec- 
essarily make  the  salary  act  (diapter  61.  Laws 
of  1917)  nnconstltatloaal  when  applied  to  oflS- 
cers  elected  thereafter.  The  L^slatnre  may 
Increase  or  dlminl^  salaries  of  public  offi- 
ceiB.  There  Is  no  prohlUtlon  In  the  Constl- 
tutlon  against  their  dt^ng  so.  The  limitation 
Is  agidnst  the  Increa^ng  or  decreasing  of  a 
public  officer's  salary  duriikg  his  term  of  of- 
fice, or  the  term  for  wbldi  he  was  elected. 

injunction  against  the  tinging  of  the 
compensation  would,  however,  postpone  the 
operation  of  chapter  61,  Laws  of  1917,  until 
after  the  expiration  of  appellee's  term. 

Judgment  reversed,  and  case  remanded, 
with  direction  to  sustain  drainrrer  and  dis- 
miss complaint. 

BAKBB,  J.,  ooncnn. 

CUNNINGHAM.  G.  3.  (dlssenttng).  I  sin- 
cerely Turret  that  I  am  unable  to  agree  with 
the  other  members  of  this  court  upon  the 
matter  of  ctnstltutional  interpretation  and 
cmuttrnctlon  giving  force  and  life  to  legis- 
lation. It  Is  a  settled  rule  of  Interpretation 
In  this  state  tiiat  the  premmption  and  legal 
Intoidment  Is  that  every  dause  In  out  Gon- 
stitution  has  been  inserted  for  some  useful 
pofpose.  and  therefore  the  Instmment  moat 
be  conatmed  as  a' whole  In  order  to  ascfttaln 
both  Its  Intent  and  general  purpme,  and  also 
tlie  meaning  of  each  part.  State  v.  Osborne. 
14  Aria.  185,  125  Pac.  884;  Arizona  Eastern 
R.  B.  Ca  T.  Stote,  19  Arte.  409, 171  Pac.  908. 
This  Is  In  line  with  the  authorities  of  other 
■tatea.  See  12  a  J.  707,  note  86.  Conse- 
qaeaOy,  as  far  as  possible,  eadi  provision  of 
Oie  Gonatltntion  most  be  construed  so  as  to 
barm<»ilze  with  all  others,  yet  with  a  view  to 
CMng  the  laivest  measure  of  force  and  effect 
to  each  and  eTery  provision  Oi&t  shall  be  con- 
jiMeat  with  a  constmctliKi  of  the  Instrument 
as  a  whole.  Gfaema  v.  State,  16  Axlib  844. 
146  Fac.  494.  Ann.  Ca&  19160,  94. 

The  controversy  presented  by  this  record, 
then  requires  this  court  to  determine^  from  a 
construction  of  the  Gonstltntion  as  a  whole, 
the  soope  of 'section  17  of  part  2  (tf -artlde 
4t  and  that  of  sectira  24  of  artlde  6,  and 
assign  to  each  provision.  If  possible^  Its  fonc> 
tion,  whidi  will  harmonize,  the  one  with  the 
other,  and  yet  i^ve  to  eadi  the  largest  meas- 
ure of  f oroe  and  effect  cmudstokt  with  a 
construction  of  the  Constitution  as  a  whole. 

Section  17  of  part  2  of  article  4  Is  as  fol- 
lows: 

"Hie  Legislature  shall  never  grant  any  extra 
compoisation  to  any  public  officer,  agent,  serr- 


ant,  or  contractor,  after  the  ser^ces  shall  have 
been  rendered  or  the  coo  tract  entered  Into,  nor 
shall  the  compensation  of  any  public  (Acer  be 
increased  or  ^jii«injfii>^i  during  his  term  of  of- 
fice." 

This  section  was  adopted  from  Washing- 
ton, there  appearing  as  section  25  of  article 
2,  Constitution  of  Washington  1889.  A  Edm- 
liar  provision  appears  in  the  Constitutions  of 
a  number  of  the  states,  but  the  Washington 
provision  Is  the  Identical  language  adopted 
in  the  Arizona  Constitution.  The  provision 
is  broad  in  the  scope  of  Its  operation,  and 
requires,  as  a  general  rule,  all  persons  and 
officers  assuming  public  clutlea  In  any  capac- 
ity to  receive  as  compensation  for  such  serv- 
ices the  amounts  fixed  at  the  time  the  duties 
are  commenced,  and  be  satisfied  with  such 
amount  as  their  only  compensation,  salary, 
wages,  consideration,  or  whatever  the  recom- 
pense for  services  rendered  may  he  called, 
and  clearly  restricts  the  power  of  the  Legis- 
lature to  grant  an  amount  of  compensation 
other  than  the  amount  previously  fixed  and 
nothing  more.  In  State  ex  reL  v.  Clausen. 
47  Wash.  S72,  91  Pac.  1089,  the  Supreme 
Court  of  Washington  had  before  It  the  con- 
struction of  said  section  25,  art  2,  as  It  af- 
fected a  statute  Increa^g  the  salary  of 
members  of  the  board  of  control  during  their 
term  of  office  and  said; 

"The  provisiona  of  our  Constitutini  bearing 
on  this  subject  are  as  follows:  Section  25 
of  articie  2  provides  that  the  compensation  of 
any  public  officer  shall  not  be  Increased  or  dim.- 
inUhed  daring  his  term  of  office.  Section  25 
of  artide  8  provides  that  the  compensation  of 
state  officers  ^all  not  be  increased  or  dlminifii- 
ed  daring  the  term  for  wbieh.  they  shall  have 
been  deeted.  Section  18  of  article  4  provides 
that  judges  of  the  Supreme  Court  and  judgts 
of  the  superior  courts  shall,  at  stated  times 
daring  their  term  of  office,  rec^ve  for  th^ 
services  the  salaries  prescribed  by  law  therefor, 
which  Bball,  not  be  Increased  after  their  elec- 
tion nor  doling  the  term  for  which  they  shall 
have  been  elected.  This  provision  is  not  in  iwint, 
excepting  to  show  the  Intention  of  the  framers 
of  the  Cnistltation  In  rdation  to  the  duuging 
of  ^e  salaries  of  any  kinds  of  offions  in  the 
state.  Section  8  of  article  11  provides  that 
*the  salary  of  any  county,  city,  town  or  munici- 
pal officer  shall  not  be  increased  or  diminished 
after  his  election,  or  during  his  term  of  office.* 
So  that  it  will  be  seen  that  It  was  the  positive 
policy  of  the  Oonstitatlon,  expressed  la  evmry 
possible  way.  that  the  salaries  of  officers  should 
not  be  Increased  during  their  term  of  office. 
Tbia  wise  ^orlidon  was  no  doubt  intended  to 
prevent  penddons  actlvl^  on  flie  part  of  the 
office  hmders  of  the  state  bdng  brought  to  bear 
upon  the  members  of  the  Legidatare— a  wise 
provisiw),  which  must  not  be  construed  out  of 
existence  or  evaded  by  legislative  Miactment" 

This  opinion  was  filed  October  19,  1907, 
and  clearly  expresses  the  views  of  that  cour^ 
although  dictum,  that  judges'  salaries  are 
not  affected  by  section  25  of  article  2,  but  are 
within  section  13  of  arti(de  4,  the  constltu- 
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tional  arUde  dealing  exclusively  with  the 
subject  at  courts  and  judges  of  courts,  and 
the  section  of  that  article  dealing  ezclnslvely 
with  the  change  of  salaries  of  Jadges.  The 
provision  of  the  Constitution  of  Arizona, 
viz.  sectiOD  24  of  article  6,  corresponding 
with  section  13  of  article  4  of  the  Washing- 
ton Constitution,  is  as  follows: 

"No  change  made  bj  the  Legialatore  In  the 
number  of  judges  shall  work  the  removal  of  any 
judge  from  office;  and  no  judge's  salary  shall 
be  reduced  during  the  term  of  office  for  whidi 

he  was  elected," 

^e  principal  difference  between  the  two 
provisions  with  respect  to  the  salaries  is  that 
Id  Washington  the  Legislature  Is  prohibited 
from  Increasing  the  judges'  salaries  during 
the  term  for  which  they  are  elected,  but  the 
Arizona  Legislature  is  prohibited  from  re- 
ducing the  judges*  salaries  during  the  term 
for  which  they  are  elected.  A  fairly  satis- 
factory search  of  the  books  has  disclosed  to 
me  that  the  Constitutiona  of  the  following 
states.  In  addition  to  Arizona,  prohibit  the 
Legislature  from  redndag  the  salaries  of  the 
judges  of  the  state:  Const  Ala.  1901,  art 
6,  i  150;  Const  Ark.  1874,  art  7,  J  10; 
Const  Ind.  1851,  art  7. 1 13;  Const  Me.  1820, 
art  6.  I  2;  Const  Minn.  18S7,  art  6,  { 
Const  ft  I.  1842,  art  10.  |  6;  Const  Tex. 
1868.  art  5.  |  13. 

Section  68  of  article  4  of  tiie  Constitution 
of  Alabama  of  1901  restricts  legislation  on 
substantially  the  same  subjects  as  does  sec- 
tion 17  of  part  2  of  article  4  of  the  Arizona 
C<»istItntion.  Said  provisions  prohibit  the 
Legislature  from  passing  laws  whldi  in- 
crease or  decrease  the  fees  and  compensa- 
tion of  public  officers  during  their  terms  of 
office.  In  respect  to  hoth  provisions,  Ala- 
bama and  Arteona  stand  alone,  as  regards 
the  inhibition  against  the  reduction  of  tba 
salaries  of  Judges  and  Washington  has  both 
provisions,  but  inhibits  the  Increase  of  the 
salaries  of  the  judges. 

The  Supreme  Court  of  Alabama  has  dted 
sectione  68  and  150  a  few  thnes,  but  each 
time,  when  section  150  has  been  dted  In 
connection  with  the  matter  of  change  of  sal- 
aries the  court  has  evaded  an  expression.  In 
Cook  V.  Burke,  177  Ala.  166,  58  South.  984, 
the  court  states  as  the  second  subject  for  In- 
quiry as  follows: 

"CZ)  Appellee's  right  to  the  fees  as  affected 
by  section  150  of  the  ConstitntlMi.*' 

After  discussion  at  length  of  the  first 
point,  and  disposing  of  such  point,  the  court 
determines  a  former  case  has  considered  the 
question  In  part  and  says: 

**On  idmtical  cocatderations  we  now  bold  that 
judges  of  probste  presiding  in  county  courts  for 
the  trial  of  misdemeanors  are  not  judges  of 
courts  of  record  within  the  meaning  of  section 
150  of  the  Constitution,  which  provides  that 
Judges  of  courts  of  record,  except  probate  courts. 


shall  at  stated  times  receive  for  their  serrloes 
a  compensation  which  shall  not  be  diminlahed 
durhiv  their  <Meial  terms;  they  shall  reodve 
DO  fees  or  perquisites." 

This  case  In  Alabama  Is  clearly  authority 
for  holding  the  law  there  to  be  that  section 
150  of  their  Constitution  affects  no  officer 
other  than  those  named  in  the  section.  In 
an  earlier  case  (State  v.  Ounter,  170  Ala.  106^ 
64  South.  288)  the  court  said  as  fblloiws: 

'at  is  also  insistsd  that  the  act  cflends  sec- 
tions 68.  VSO,  aad  174  of  the  Constitution. 
Section  68,  anxmg  other  things,  forbids  a  de-  . 
crease  of  the  salary  of  an  officer  during  his  . 
term  of  office;  section  150  prohibits  a  diminish-  , 
log  ot  the  salary  during  the  t^dal  term  of  jus- 
tices of  the  Supreme  Court,  chancellors,  and 
the  judges  of  the  circuit  courts  aad  other  courts 
of  record,  except  probate  judges;  and  section 
174  relates  to  removal  from  office  by  impeach- 
ment *  •  *  These  provisions  are  intended 
as  a  protection  to  incumbents,  at  the  time  of 
tiie  legislative  enactmeot  and  do  not  apply  to 
offidals  acceptiDg  office  subseqaNit  to  said  leg-  , 
islatioD.  •  •  •  Had  Thomas  held  on  to  the 
office  of  associate  Judge  until  the  15tb  day  of 
November,  1910,  he  would  doubtless  be  in  a 
pOBition  to  invoke  sectlooa  68,  150,  and  174  of 
the  Constitution;  but  this  he  did  not  do,  nor 
csD  he  do  BO  for  Brown,  who  is  not  complain- 
inf." 

la  Okls  manner  the  Snprema  Court  of  Ala- 
bama haa  appamtly  treated  secUona  68  and  . 
ISO  as  free  of  anj  cmfllet  as  affectli^  judges 
of  courts  of  record,  chancellors^  and  all  sndi 
Judicial  oflScers  as  are  named  In  sectltm  IBO, 
apparenUy  holdli^  ttie  view,  though  not  de-  _ 
ddln^  toot  evadli^  a  dedskm,  tbst  sectloa ' 
150  a!one  affects  the  effloos  named  therein 
as  within  Its  provlslma.  We  make  Oils  ex- 
tended mention  of  the  decisions  of  Alatamn 
and  Wasblngton  for  iiliatever  thejr  are 
wortb.  We  are  unable  to  evade  a  determi- 
nation of  Uie  question  whether  Judges*  sal- 
aries are  vlthln  the  omtemplatlon  of  section 
17  of  part  2  of  article  4,  as  induded  In  the 
words  "any  public  lAcer.*'  or  whether  Judges 
are  enduded  from  the  operation  of  said  sec- 
tion 17  by  being  included  spedaUy  In  sec- 
tion 24  Of  article  6. 

If  we  assume  that  the  matter  of  diange  of 
the  salaries  of  the  Judges  Is  within  tlie  will 
of  the  Legislature,  excei>t  as  restrained  l^- 
section  24  of  artide  6,  tbea  beyond  a  reasona- 
ble doubt  the  L^slature  had  full  power  to 
increase  the  salaries  of  the  Judges  by  appro- 
priate legislation  aod  declare  the  time  when 
the  increased  salaries  should  become  opera- 
tive, but  the  salaries  of  Judges  cannot  be  re- 
duced during  the  term  for  whldi  the  judges 
were  elected.  A  reduction  in  amount  of  salary 
is  prohibited  by  said  section  24.  If  section  17 
of  part  2  of  article  4  Is  given  a  construction 
broad  enough  to  Indude  judges  and  effect  the 
legislative  change  of  their  salaries,  then  we 
have  one  provision  of  the  Constitution  which 
prevents  the  Legislature  from  increasing  the 
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salaries  of  the  Jndges  (section  17  of  part  2  of 
article  4)  and  two  proTislons  preventing  the 
Legislature  from  decreasing  the  Judges'  sal- 
aries (section  17  aforesaid  and  sectltm  24  of 
article  6).  Section  17  of  part  2  of  article  4  Is 
general  In  Its  nature,  broad  enough  to  com- 
prehend all  public  officers,  Including  Judges. 
On  the  other  hand,  section  24  of  article  6  Is 
more  restricted  In  Its  scope  of  operation,  In- 
tended to  affect  one  particular  class  of  pub- 
lic officers.  tIz.  Judges  only.  If  section  17, 
sapra,  Is  given  force  to  prohibit  the  Increase 
of  the  salaries  of  jndges  during  their  term 
of  office,  then  section  24  of  article  6  has  no 
force  or  effect  lndq>endent  of  section  17, 
supra. 

In  U.  S.  T.  Chase,  135  TJ.  S.  260, 10  Sup.  Ct. 
757,  34  L.  Ed.  117,  119.  cited  by  appellee  the 
following  rule  Is  stated: 

"It  is  an  old  and  familiar  rule  that,  *where 
there  la,  in  the  same  statute,  a  particular  enact- 
ment, and  also  a  general  one,  which,  in  its 
most  compreheoBive  senses  would  include  what 
Is  embraced  In  the  former,  the  partlcolar  enact- 
ment must  be  operative,  and  the  general  wact- 
ment  must  be  takm  to  affect  only  snch  cases 
within  the  general  language  as  are  not  within 
the  provirions  of  the  parUenlar  enactment" 

The  court  dtes  Pretty  t.  Solly.  26  Beav. 
610,  53  Eng.  B«prlnt,  quoting  Rmnllly, 

H.  B.,  and  the  case  of  State  t.  Com'r  of  R.  B. 
Taxation.  87  N.  J.  Law,  22^  and  omtlnaeB: 

'TThis  mle  applies  wherever  an  act  contains 
(oieral  piovi^ons  and  also  special  ones  upon 
the  same  subject,  which,  standing  alon^  the 
general  provisions  would  Include.  Endllch  on 
the  Interpretation  of  Statotes,  660." 

In  De  ^nton  llayor,  etc.  26  Bear.  643, 
BomlIl7,  H.  B.  said: 

"I  bold  that  when  an  act  ot  Parliament  eon- 
tains  two  sets  of  provisions;  one  ^ving  specific 
and  precise  directions  to  do  particular  things, 
snd  die  other  in  general  terms  prohibiting  cer- 
tain acts'  which  would,  in  the  general  sense  of 
the  words  need,  indude  the  particular  acts  be- 
fore authorised,  then  the  general  clause  does 
not  control  the  specific  enactment.  *  *  *  I 
BO  held  in  another  cause  (Pretty  v.  Solly,  Feb. 
16,  1858)  on  the  authority  of  many  cases  cited 
to  me.  If  the  court  finds  a  positive  Inconsistai- 
cr  and  repugnancy  In  the  danses  of  an  act  of 
Parliament^  it  may  be  difficult  to  deal  with  the 
case  at  all,  bnt  as  far  as  It  can  it  must  give 
effect  to  every  clause  in  it"  64  Bug.  Bnnint, 
1008. 

This  rule,  stated  In  these  two  English 
cases,  is  treated  In  State,  etc.,  v.  Commis- 
sioner, etc,  37  N.  J.  Law,  228,  233,  as  follows: 

"The  contention  was  that  this  section  provid- 
ed specially  for  the  taxation  of  railroad  cor- 
porations Jiaving  special  provisions  in  their 
dierters  on  the  subject  of  taxation,  without  re< 
gacd  to  the  consideration  whether  such  provi- 
nons  were  repealsble  or  not,  and  that  there- 
fore, on  the  rule  <tf  construction  that,  where 
thm  is  a  particular  enactment  and  a  general 


enactment  In  the  same  statute,  end  the  latter  In 
its  most  comprehenrive  sense  would  include  what 
is  embraced  in  the  former,  the  particular  enact- 
ment must  be  operattve,  and  the  general  enact- 
ment must  be  taken  to  affect  only  such  cases 
within  its  general  language  as  are  not  within 
the  provirions  of  the  particular  enactment 
This,  in  subetance,  is  a  rule  of  construction 
adopted  by  Sir  John  Romllly,  M.  B.,  in  Pretty 
V.  Solly,  26  Beav.  610,  and  De  WInton  v.  May- 
or, etc.,  Id.  533,  5  Jurist  (N.  S.)  883,  and  is 
nothing  more  than  another  form  of  giving  ex- 
pression to  the  principle  that  the  general  legis- 
lation on  a  particalar  subject  must  give  way 
to  special  legidation  on  the  same  subject." 

2  Lewis'  Sutherland  Statutory  Construc- 
tion. I  346  (2d  Ed.),  Btates  the  same  rule  In 
the  f<dIo«lag  wOTds: 

"But  one  provision  may  be  qualified  by  an- 
other, though  it  does  not  profess  to  have-  thst 
effect  Words  expressive  a  partlcolar  intent 
incompatible  with  other  words  expressive  of  a 
general  intent  will  be  construed  to  make  an  ex- 
ception, so  that  all  parts  of  the  act  may  have 
effect"— citing  cases. 

Yattel,  Law  of  NaUons,  |  316,  p.  272  <J. 
Cbltty  Ed.),  states  as  a  fifth  rule  for  the  In- 
terpretation with  what  relates  to  the  colli- 
sion or  opposition  of  laws  or  treaties.  On 
page  271  the  writer  says: 

"There  is  a  collision  or  oppoeiti<m  between  two 
laws,  two  promises,  or  two  treaties  when  a  case 
occurs  as  to  which  it  is  imiKMsible  to  fulfill  both 
at  the  same  time,  though  otherwise  the  laws 
or  treaties  in  question  are  not  ccmtradictory, 
and  may  be  btrth  folfilled  ondw  ditferait  dx- 
cumatances.  Tbay  are  conddered  as  ocmtra- 
dictorj  in  this  particular  case;  and  it  is  re- 
quired to  ^ow  which  deserves  the  preference, 
or  to  which  an  exception  ought  to  be  made  on 
the  occasion.  In  order  to  gnard  against  all 
mistake  in  the  business,  and  to  make  the  excep- 
tion conformably  to  reason  and  justice,  we 
should  observe  the  following  rules.  *  *  *  (6) 
Of  two  laws  w  two  conventions  we  ought  (all 
othffiT  circumstances  being  equal)  to  prefer  the 
one  which  is  less  general,  and  which  approaches 
nearer  to  the  point  in  question;  because  spe- 
cial matter*  admits  of  fewer  exceptions  than 
that  which  Is  generaL  It  is  enjoined  with  great- 
er i^recishHi.  and  appears  to  have  been  m<we 
pt^tedly  intended." 

12  O.  J.  709,  I  67,  states  the  mle  In  these 

words: 

"When  goieral  and  special  provi6i<m8  of  a 
Constitution  are  in  confilct  the  special  provi- 
sions should  be  given  effect  to  the  extent  of 
their  Bcope,  leaving  the  general  provisions  to 
control  in  cases  where  the  qedal  provisions  do 
not  apply." 

The  applicatloii  of  tliese  rnlea  of  interpre- 
tation to  the  oonstltDtlonal  prorlstomi  com- 
pels the  conclusion  that  Mctlon  24  of  article 
6  alone  applies  to  Judges*  salaries,  and  that, 
in  ordor  for  said  section  24  to  have  any 
measure  of  force,  It  must  be  so  applied ;  that 
section  17  of  part  2  of  article  4  most  be  uo- 
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derstood  u  proMbltlDg  l^islatloa  which  In- 
creases  or  diminishes  the  compensation  of  all 
pnUlc  officers  other  than  the  officers  men- 
tioned and  necessarily  Included  in  section  24 
of  article  6,  the  compensation  or  salary  of 
whom  may  be  changed  by  the  Legislature  at 
will,  except  as  restricted  therein. 

The  act  in  question  (chapter  61,  Laws  of 
1917),  increasing  the  salary  of  the  judge  of 
the  superior  court  of  Greenlee  county  daring 
his  term  of  office,  is  not  in  conflict  with  sec- 
tion 17  of  part  2  of  article  4,  for  the  reason 
that  said  section  17  of  part  2  of  artl<de  4 
has  no  application  to  the  change  of  salaries 
of  Judges  of  the  state,  and  said  chapter  61 
is  In  no  manner  In  omfllct  with  section  24 
of  article  6,  or  other  provision,  of  the  Consti- 
tution. 

Before  we  are  Justifled  in  holding  other- 
wise— that  is.  In  holding  that  said  chapter  61, 
Increasing  the  salaries  of  the  Judges,  is  ■con- 
flicting with  the  Constitution  and  therefore 
void — we  moat  be  satisfied  beyond  a  reason- 
able doubt  that  the  conflict  exists  between 
the  statute  and  some  Q>eciflc  provision  of  the 
Constitution.  In  State  ex  reL  Turner  t. 
Hocker,  36  Fla.  35$,  363,  18  South.  767,  768, 
that  court  said: 

"In  passing  upon  the  constitiitlonality  of  stat^ 
at«s  generally,  no  matter  (run  what  standiMmt 
the  attadc  thereon  may  be  made,  it  Is  a  well- 
settled  and  cardinal  mie  that  nothing  bat  a 
dear  violation  of  the  Gonstitutioo  viU  Josti^ 
the  ooarts  in  overruling  the  l^lsIatiTe  will; 
and  where  there  is  a  reasonaUe  doubt  as  to  the 
CMistitDtlimality  of  an  act  it  must  be  resolved 
In  favor  vt  Hie  act,  and  it  should  be  oiAeld" — 
refoTlQg  to  cases  dted  In  note  to  Davis  t. 
Stat^  7  Md.  in.  61  Am.  Dec  881*  and  other 
cases  dted. 

The  cases  setting  forth  the  degree  of  cer- 
tainty which  must  exist  in  the  minds  of  the 
court  before  holding  a  statute  void  for  the 
reason  it  conflicts  with  the  Constitution  are 
so  numerous  and  so  harmoalons  that  the 
cases  dted  are  sufficient 

Finally,  the  Supreme  Court,  In  Ogden  t. 
Saunders,  12  Wheat.  213,  270,  6  L.  Ed.  606, 
626.  opinion  by  Mr.  Justice  Washington, 
states  the  role  aa  follows: 


"I  shall  now  condude  this  opinioD,  by  repeat- 
ing the  acknowledcment.  whidi  candor  compd- 
led  me  to  make  in  its  cmnmenoement,  that  th» 
question  whidi  I  hav*  been  exsminlng  is  in- 
volved In  difficulty  and  doubt  But  if  I  could 
rest  my  oidni<m  in  favor  ot  the  constitutionality 
of  the  law  on  which  the  question  arises  on  no 
other  ground  than  this  doubt  so  felt  and  ao 
knowledged,  that  alone  would,  in  my  estimatioo. 
be  a  Batisfactory  vindicatioa  of  it.  It  is  bat 
a  deceat  respect  dae  to  the  wisdom,  the  int^ri- 
ty,  and  the  patriotism  of  the  legislative  body 
by  which  any  law  la  passed,  to  ^wsnme  fai  fa- 
vor of  its  validity,  until  its  vidation  <tf  the  Oim- 
atitution  is  proved  beyond  all  reasonable  donbt 
This  has  always  been  the  language  of  this  court, 
when  that  sobject  bas  called  for  its  decidon; 
and  I  know  that  it  expreaata  Uie  honest  senti- 
ments of  each  and  every  manber  of  this  bench." 

The  authorities  may  be  dted  In  great  mmi- 
bers,  sustaining  the  rules  of  Interpretatloa 
above  referred  to,  and  the  degree  of  certainty 
the  drcumstancea  involved  must  create  In 
the  minds  of  the  Judges  of  the  court  author- 
izing a  holding  that  invalidates  a  statntew 
To  dte  them  all  in  support  of  both  or  elthor 
such  matters  would  be  a  great  bordoi  and  of 
no  benefit  I  am  content  to  rest  upon  the 
authorities  dted  in  this  opinion,  and  neces- 
sarily referred  to  in  the  authorities  so  dted. 
as  liearing  ont  to  the  fullest  extent  my  con- 
clusion ;  that  is,  that  section  24  of  artide  6 
must  be  treated  as  creating  an  exception  to 
the  general  provisions  of  section  17  of  part 
2  of  artide  4 ;  that  section  24  of  artide  6  in* 
hlbits  leglslaUcHi  affecting  the  change  of  sal- 
aries of  the  Judges  of  -the  stat^  and  sectioi 
17  of  part  2  of  artide  4  haa  no  application 
to  the  said  subject 

The  other  view  has  the  effect.  In  my  opin- 
ion, of,  first  annulling  the  clause  of  section 
24  of  artide  6,  referring  to  change  of  salary 
of  Judges,  and,  as  a  result  the  statute  is 
forced  to  conflict  with  section  17  of  part  2 
of  artide  4,  and  therd>y  both  a  constitution- 
al clause  and  a  statute  are  wiped  off  the  law 
books,  annulled,  and  held  wholly  inopera- 
tive hereafter.  I  cannot  agree  to  m  dedskn 
having  such  effect 

The  Judgment  should  be  afflinned. 


Digitized  by  Google 


AzlK)  ABIZOHA  EASTEBN 

QO  Aril.  tSS} 

ARIZONA  EASTERN  R.  CO.  BfATTHEWS. 
(No,  166O0 

(SoiR«ine  Gout  of  Arbona.  April  16*  1919.) 
L  Maotub  An d  Sebtant  «=»361— Wobkubn's 

OOICFBNSATIOIT    LaW— "MANUAL  LABOB"— 

"Mbchanicai.  Labob." 
A  local  bill  derk  for  a  railroad  la  not  en- 
■tiged  in  "ooannal  or  mechanical  labor"  within 
Employers*  Uability  Act,  par.  3169,  althonsh 
occasionally  at  other  times  than  when  injured 
he  did  manual  labor  in  loadins  and  onloading 
live  stock  and  freight;  "mechanical  labor"  be- 
ing skilled  labor  employed  in  making  and  repair- 
ing tools  and  instruments,  and  "manual  labor," 
under  auch  paragraph,  meaning  actual  physical 
contact  vith  the  dangerous  iuBtniments. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  First  and  Second  Series,  Manual 
Labor;  Words  and  Phrases,  Bfechanlcal  Labor.] 

2.  Statutes  $=>188 — Ooif stbuotioh  —  Lan  • 

aVAQB. 

Words  used  In  a  statnts  moat  be  taken  In 
tiidr  common  and  ordinary  sanse,  unless  from 
the  context  it  Is  evident  eome  other  meaninc 
was  intended. 

8.  Masixb  and  Sebtant  4=9871— Wobkueii's 
cokfbnbatioit  law. 
The  phrase  "caosed  by  an  accident  due  to  a 
condition  or  conditions  of  such  occupation,"  ap- 
pearing In  Const  art.  IB.  |  7,  and  In  Employ- 
ers' UabQity  Act*  par.  ZltH,  requires  more 
than  that  accident  arise  out  of  and  in  the 
course  of  tiie  employment,  and  an  injury  must 
hare  occnrred  while  employ^  was  at  work  in 
Us  occupation  and  it  must  have  been  occasioned 
by  a  risk  or  danger  inherent  in  the  occupation. 

4.  MASnB  AND  Sbbtart  «=bS?2— Wobxhbn'b 
GoHPKNSATion  Law. 
Where  a  bin  derk  at  a  railroad  freigbt- 
honsa  was  Injured  by  fiUUng  into  a  scale  pit 
beinc  c<mstmcted  by  the  ndlroad  "along  the 
route  usually  trareled  by  himself  and  otiiers 
having  business  in  and  about  defendant's  freight 
depot"  wbUe  snch  bill  clerk  was  retnmfaig 
from  midnight  lunch,  the  injury  was  not  one 
"caused  by  an  accident  due  to  a  condition  or 
conditions"  of  his  occupation,  although  it  may 
have  arisen  oat  of  and  in  the  4;f>Drse  of  his  em- 
ployment. 

fi.  CONBTXTDTZOnAL  LAW  9=»S0  —  SELT-BXB- 
OUmCO  PBOTiaiOirB— WOBIKXElf'S  COKPEN- 

BATIOK  Law. 
Const,  art  18,  }  7,  requiring  the  Legisla- 
ture to  enact  a  law  to  make  an  employer  liable 
to  employ^  In  hatardous  occupationSf  is  not 
self-executing,  and  the  principle  therein  con- 
tained can  be  appropriated  and  applied  only  In 
so  far  as  the  Ijegialatare  provides  for. 

6.  SzATUiw  4=9206,  207— CoHBTBOonoH— Br- 

VBCT  TO  EnXEBB  AXTF-OmFUOT. 

Effect  is  to  be  given,  if  possible,  to  erery 
paragntph  and  section  of  a  legislative  act,  and, 
if  they  seem  to  be  in  conflict,  tiiey  must  be  har- 
monized, if  possible. 
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7.  Masieb  and  Sbbvant  ^>347— Wobeicbh*s 
coufbnsation  law— constitution autt. 
The  Legislature,  in  passing  the  Employer^ 
Liability  Act,  did  not  violate  Const  art.  IS,  I 

7.  or  act  beyond  authori^  granted  thereby  In 
limiting  the  application  of  the  act  to  the  injur- 
ed employ^  engaged  in  "manual  and  mechanical 
labor." 

8.  COHSTITUTXONAL  LAW  4=988  —  StATUTIS — 

Validitt. 

While  the  Legislature  may  not  extend  a 
conatitational  provision  so  as.  to  include  sub- 
jects not  within  its  purview,  it  may  or  hisy  not 
as  it  chooses,  pass  laws  putting  Into  effect  a 
constitQtional  provision,  and,  if  a  statute  is  not 
broad  and  comprehensive  enough  to  cover  all 
subjects  that  it  might  sndi  atatnte  should  be 
held  valid  as  far  aa  it  goes. 

9.  WiTNESSBs  ^206(1)  ',  219(E9  — Pbxtxxaqid 

GOiaCDNICATION— t'HTSlCIANB. 

Under  Civ.  Code  1913,  par.  1877,  subd.  6,  a 
patient  can  object  to  a  physician  testifying  as 
to  what  he  may  have  learned  in  his  professional 
capacity,  unless  the  patient  has  himself  testifi/ed 
to  the  communications  he  made  to  the  physi- 
cian, and  a  patient  did  not  waive  his  right  to 
object  to  a  physidBn  teali^dnf  at  a  aecond 
trial,  even  though  tne  phystdan  cttd  at  wnne 
previous  trial  testify  as  to  knowledge  obtained 
by  personal  examtsatkiii. 

Aiipeal  Saperlor  Court;  Mariow* 

Comity ;  R.  O.  Stanford,  Jadge. 

Action  by  J.  A  Matthews  against  the  Ari- 
zona Eastern  Railroad  Comi>any.  From  jndg- 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded,  with  dlracttooB. 

G.  P.  Bollard,  of  Phoenix,  for  a);^>dlant 
Hawkins  &  Anderson,  of  numiz,  tot  ap- 
pellee. 

ROSS.  J.  Appellee  sued  the  app^nt  rail- 
road company  for  damages  for  personal  In- 
jnry.  Omitting  fimnal  puta^  the  complaint 
Is  as  follows: 

"m.  That  on  or  about  ^ril  S,  1S16,  defend* 
ant  was  by  its  servants  and'  employes  engaged 
in  installing  platform  scales  on  a  platform  of 
defendant's  freight  dei>ot  located  in  the  dty 
of  Phoenix,  Aria.;  that  the  work  was  not  finish- 
ed on  that  day,  but  by  night  of  said  day  the 
work  bad  progressed  to  such  an  extent  that 
about  eight  square  feet  of  sai^  flooring  of  said 
depot  platform  had  been  removed  and  that  said 
platform  floor  was  about  five  feet  from  the 
ground,  and  when  said  flooring  bad  been  re- 
moved a  pit  was  formed  about  eliAt  feet  wldo» 
eight  feet  long,  and  five  feet  deep. 

'TV.  Plaintiff  says  that  defendant  left  said 
pit  thus  formed  as  above  stated  during  the 
night  of  April  6, 1916,  unlight«d,  uncovered,  un- 
fenced,  and  otherwbe  unprotected  at  a  place, 
vidni^,  and  time  where  and  when  its  employifia, 
and  perticolariy  this  plaintiff,  were  required 
by  defendant  to  work  in  and  about  said  premis- 
es, and  that  the  niglit  of  Aprfl  6,  1916,  was 
quite  dark. 


^BsFor  other  osmb  see  tarns  tople  an4.KBT-NUHBBB  In  all  Ksy-Nombered  Dlsesta  and  Indsxss 
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"Y.  That  on  the  nisht  of  April  5, 1916,  plain- 
tiff waa  in  the  courae  of  hia  employment  com- 
pelled to  work  all  tdght  for  defendant  at  de- 
fendant'a  fireicbt  depot  aforesaid,  at  manual 
labor  aa  bill  derk,  and  that  while  ao  engased 
at  auch  manual  labor  between  4  and  6  o'clock 
a.  m.  of  April  6th  •  •  •  he  became  ao  fa- 
tigaed  and  hungry  that  it  was  necessary  for 
him  to  have  something  to  eat  and  some  coffee, 
*  *  *  and,  in  order  to  secare  the  aame,  he 
went  to  a  nearby  reatanrant  and  then  and  there 
procured  such  refreshment  and  immediately 
started  to  return  to  sncb  manual  labor  as  aoch 
bill  clerk  for  defendant,  along  the  route  usually 
traveled  by  plalntifF  and  others  baring  business 
in  and  about  defendant's  freight  depot,  and  that 
while  so  returning  to  his  said  work,  and  while 
at  all  times  exercising  due  care  and  acting 
without  negligence  on  his  part,  plaintiff  stepped 
in  aaid  pit  so  left  by  defendant  without  any 
warning  light  or  any  kind  of  protection  there- 
from, and  fell  to  the  bottom  of  aaid  pit,  a  dia- 
tance  of  about  five  feet,  *  *  *  and  was  in- 
jured," etc. 

Appellant  demnrred  to  the  complaint  on 
the  ground  that  it  failed  to  state  facts  suffl- 
dent  to  constitute  a  cause  of  action;  also, 
OD  the  groond  that  the  Employers'  UablUty 
Law  (Civ.  Code  1913.  pars.  309S-3179)  la  nn- 
constltutional  In  that  it  vldlates  the  Four- 
teenth Amendment  to  the  federal  Constitu- 
tion. It  answered  by  general  denial,  pleaded 
contributory  negligence  and  aasumed  risk, 
and  also  raised  the  question  of  the  constitu- 
tionality of  the  LiabiUty  Law. 

At  the  close  of  the  appellee's  case  in  chief, 
the  appellant  moved,  the  court  to  require  him 
to  ele<it  whether  he  would  ask  a  recovery 
under  the  Btatdoyers'  Liability  Act  or  under 
the  common  law.  Wberenpoo,  appellee  an- 
nounced (without  any  ruling  of  the  court) 
his  Section  to  recover  under  the  Employers* 
Act  jft{)pellant  then  made  the  following  mo- 
tion: 

"We  desire  to  make  a  formal  motion  to  in- 
struct for  the  defendant  upon  the  ground  that 
the  state  Employers'  LiabUity  Act  applies  to 
those  engaged  tn  the  operation  of  a  railroad, 
to  those  engaged  in  maDoal  and  mechanical  la- 
bor, and  that  the  uncontradicted  evidence  in 
this  case  shows  that  on  the  night  in  question, 
upon  which  it  is  claimed  that  plaintiff  was  in- 
jured, he  was  not  engaged  in  any  mechanical 
or  manual  labor  and  was  not  engaged  to  any 
extent  in  the  operation  of  a  railroad." 

The  motion  being  denied,  appellant  intro- 
duced its  evidence,  and,  the  case  being  sub- 
mitted to  the  Jury,  It  returned  a  verdict  In 
favor  of  appellee  for  the  sum  of  $3,000.  The 
appeal  Is  prosecuted  from  the  order  overrul- 
ing motion  for  a  new  trial  and  from  the  Judg- 
ment The  assignments  of  error  are  numer- 
ous— 28  in  number — but  It  will  not  be  nec- 
essary, from  the  view  we  take  of  the  matter, 
to  pass  upon  all  of  them. 

The  first  assignment  is  based  upon  the  rul- 
ing of  the  court  in  denying  the  motion  for 
an  Instructed  verdict.   The  evidence  at  the 


time  of  making  the  motion  and  at  the  close 
of  the  entire  case  was  In  confirmation  of  the 
alle^tions  of  the  complaint  that  appellee 
was  a  bill  clerk  In  the  employ  of  appellant 
at  its  freight  d^t  In  the  dty  of  Phoenix. 
The  appdlee  describes  the  nature  and  char- 
acter of  bis  work  as  follows: 

"On  or  about  April  0,  1916,  I  was  employed 
as  bill  clerk  for  the  Arizona  Eastern  Railroad 
Company,  working  at  the  local  freight  office 
situated  between  First  avenue'  and  Center 
street.  My  work  waa  In  the  office,  whicb  ia 
located  In  tiie  west  end  of  the  buildinf .  My  du- 
ties were  billing  frdght,  writing  up  the  transfer 
book,  making  up  tonnage  reports,  balancing  the 
cashtwoks,  making  an  abstract,  loading  and  un- 
loading live  stock,  and  aprinkling  down  hogs 
during  warm  weather.   •   •  • 

"We  sometimes  liad  loading  and  inspection  of 
live  stock  at  the  freighthouae  platform,  but  the 
bulk  of  it  was  at  Ute  union  stoeltyaTds,  located 
about  18  blocks  west  of  the  freight  office,  and 
in  the  yards  of  tiie  Arizona  Eastern,  12  blocks 
east  of  the  freight  oflice. 

"I  have  been  required  to  go  out  and  inspect 
stock  after  it  was  loaded.  I  have  used  this 
platform  at  night  in  loading  live  stock,  and  in 
loading  automobiles  and  all  kinds  of  freight. 
'  *  *  I  never  loaded  any  stock  myself,  but  I 
had  to  make  a  live  stock  report  and  an  inspec- 
tion of  tbem.  Tbey  were  loaded  by  the  shipper 
from  this  platform. 

"I  don't  do  manual  labor,  I  don't  do  manual 
labor  at  all  when  I  waa  working  for  the  Arizo- 
na Eastern.    I  waa  doing  clerical  work. 

"It  was  my  duty  to  go  out  and  check  in  the 
loading  of  the  stock. 

"Between  the  time  I  went  to  work  at  half 
past  o  on  the  evening  of  the  5th  and  the  time 
when  I  was  injured  on  the  morning  of  the  6th, 
my  duties  were  the  regular  duties  of  the  office, 
biding  and  writing  tranafers  and  making  ab- 
stracts, and  that  is  all  I  now  recall  that  I  did 
between  the  hour  I  went  to  work  and  the  hour 
I  was  injured.  I  was  not  handling  any  stock 
that  night  The  duties  I  refer  to  were  clerical 
that  night" 

[1, 2]  Keeping  this  evidence  In  mind,  as  al- 
so the  allegations  of  the  complaint  as  to  the 
character  of  the  work  an)ellee  was  engaged 
In,  we  now  turn  to  the  Employers'  Liability 
Act  to  see  if  he  generally,  or  at  the  time  of 
his  Injury,  was  embraced  within  its  terms 
so  as  to  entitle  blm  to  maintain  an  action 
thereunder  for  damages  or  compensation.  If 
the  cause  of  action  set  out  In  his  complaint 
and  the  evidence  on  the  trial  do  not  bring 
the  appellee  within  the  terms  of  the  Em- 
ployers' Liability  Act  he  ought  not  to  be 
permitted  to  recover  upon  his  election. 

The  ccmstltutional  mandate  contained  In 
section  7,  art  18,  Is  that  the  Legislature  en- 
act a  law  to  make  the  employer  liable  for 
injuries  to  employes  in  hazardous  occupa- 
tions when  the  accident  causing  the  injury 
is  due  to  a  condition  or  conditions  of  such 
hazardous  occupation,  and  Is  not  caused  by 
the  negligence  of  the  employ^;  said  law  so 
to  be  enacted  to  apply  to  "all  hazardous  oc- 
cupations in  mining,  smelting,  matrafiictur* 
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Ing,  raUroad  or  street  railway  transporta- 
tion, or  any  otber  Industry."  Chapter  6,  tit. 
14,  being  paragraphs  3153  to  3162,  Inclusive, 
Oivll  Code  of  1913,  is  the  l^slatlve  effort  to 
comply  with  the  mandate  of  the  C<m8tltu- 
tion.  Hereafter  we  will  refer  to  it  aa  the 
"Liability  Act" 

This  UabUity  Act  has  declared  and  deter- 
mined In  paragraph  3156  certain  occupations 
in  the  named  Industries  to  be  hazardous,  and 
paragraph  3165  extends  the  benefits  of  the 
act  only  to  those  employes  engaged  In  manu^ 
al  and  mechanical  labor. 

Among  other  things,  it  Is  contended  by  ap- 
pellant that  appellee  was  not  (1)  employed  in 
an  occnpation  declared  and  determined  to 
be  hazardous,  nor  (2)  engaged  in  manual  or 
mechanical  lalMr.  As  to  the  first  point  made, 
£f  appellee  is  to  receive  the  benefits  of  the 
act,  his  occupation  most  be  one  of  those  enu- 
merated in  siibdlTlsion  1  of  section  3186, 
which  reads  as  tollows: 

"(1)  The  operation  of  steam  raOroads,  elec- 
tticMl  railroads,  street  railroads,  by  loeomo- 
tives,  engines,  trains,  motors,  or  cars  of  any 
kind  propelled  by  steam,  electricity,  cable  or 
otber  mecharJcal  power,  tndading  the  construc- 
tion, ase  or  repair  of  ma^inery,  plants,  tradis, 
switchoa,  bridges,  roadlieda,  npon,  over  and  by 
which  onch  raUway  bnainesa  Is  operated." 

The  arguments  of  both  Bides  are  directed 
to  the  first  division  of  Ute  subsection,  It  be- 
ing the  contention  of  apjwllant  that  appellee 
was  not  engaged  in  an  occupation  in  "the 
operation  of  a  railroad,"  Whereas  appellee 
cooteods  that  a  bill  clerk's  occupation  is  es* 
•eutlal  to  the  proper  operation  of  a  railroad 
and  is  within  the  occupations  declared  to  be 
hazardous  in  the  operation  of  appellant's 
railroad.  We  will  not  go  into  this  question 
further  tlian  to  say  that,  as  we  understand 
the  law,  those  persons  engaged  in  "the  op- 
eration of  a  railroad"  are  persons  who  have 
an  actual  physical  connection  with  the  han- 
dling, organizing,  loading,  unloading,  and 
movement  of  trains,  loccHnotlves,  engines,  mo- 
tors, and  cars,  extending  sometimes  to  sec- 
tion men.  Jemmlng  v.  Great  Northern  Ry. 
Co.,  96  Minn.  302,  104  N.  W.  107»,  1  L.  R.  A. 
(N.  S.)  696;  Callahan  v.  Ry.  Co.,  170  Mo. 
473,  71  S.  W,  208,  60  L.  R.  A.  249,  94  Am. 
St.  Rep.  746;  26  Cya  1370.  It  Includes  those 
whose  occupations  subject  them  to  hazards 
and  dangers  Incident  to  and  Inherent  in  the 
phy^cal  part  of  the  operation  of  the  rail- 
road, and  not  those  who  perform  services  es- 
sential to  the  railroad  business  but  not  in 
Its  actual  o[>eration. 

It  may  be  that  appellee's  occupation  falls 
within  those  named  in  subsection  1  as  'In- 
cluding the  construction,  use  or  repair  of 
machinery,  plants,  tracks,  switches,  bridges, 
roadbeds,  npon,  over  and  by  which  such  rail- 
way business  Is  operated."  If  the  freight  de- 
pot and  platform,  in  which  was  the  opening 
that  appellee  fell  into,  was  a  plant  "by  which 
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the  railway  business"  of  appellant  was  in 
part  operated  and  the  appellee  was  not  with- 
out the  line  of  his  duty  when  using  the  plat- 
form as  a  way  of  returning  to  his  work,  we 
sulymlt,  without  so  deciding,  that  his  occuiw- 
tlon  might  be  one  of  those  intended  to  be 
declared  and  determined  as  hazardous  by 
the  statute.  As  this  question  was  not  pre- 
sented to  us  In  brief  or  argument,  and  as  Its 
decision  Is  not  necessary,  as  we  view  the 
case,  we  only  suggest  it,  for  If  it  he  granted 
that,  he  was  in  the  use  of  a  plant  of  appel- 
lant at  the  time  of  his  injury,  and  that  his 
occupation  was  hazardous,  still  he  was  not 
engaged  in  manual  or  mechanical  labor. 

Aside  from  the  context,  It  is  easy  to  deter- 
mine that  appellee,  In  the  occupation  of  "blll- 
ing  freight,  writing  up  the  transfer  book, 
making  up  tonnage  reports,  balancing  the 
cashbooka,  making  an  abstract,  •  ♦  • " 
was  not  engaged  in  mechanical  labor.  The 
definition  of  "mechanical,"  as  given  1^  Web- 
ster, Is: 

1.  Of  or  pertaining  to  or  concerned  with 
maaaal  labor;  engaged  in  manual  labor;  of  the 
artisan  class.  2.  Of,  pertaining  to  or  concern- 
ed witii  machinery  or  mechanism;  made  or  per- 
formed by  machinery  or  with  tools." 

"Mechanical  labor"  Is  labor  performed  by 
a  mechanic  or  "one  who  practices  any  me- 
chanic art ;  one  skilled  or  employed  In  shap- 
ing or  uniting  materials,  as  wood  materials, 
etc.,  into  any  kind  of  structure,  machine  or 
other  obJe<rt  requiring  the  use  of  tools  or  oth- 
er objects,  an  artisan."  Webeter. 

Taken  in  connection  with  the  context,  we 
think  'Mechanical  labor"  is  such  skilled  la- 
bor as  Is  necessarily  employed  by  employers 
in  making  and  repairing  tools  and  Instru- 
ments used  in  the  operation  of  the  business. 
It  is  manual  labor,  bnt  of  the  skilled  kind. 

While  the  words  "manual  labor"  might  be 
construed  to  mean  clerical  work,  we  do  not 
think  any  such  meaning  attaches  to  them  as 
they  are  used  in  the  c<mtext  In  the  first 
place,  the  hazardous  occupations  tn  mining, 
smelting,  manufacturing,  railroading,  and 
other  industries  named  as  hazardous,  ex- 
clude the  Idea  of  the  office  man's  occupation. 
They  are  those  occupations  engaged:  (1)  In 
the  operation  of  railroads,  in  the  construc- 
tion, use.  and  repair  of  madUnery,  etc,  by 
which  the  business  of  railroading  is  carried 
<xi ;  (2)  tlio  use  of  gunpowder  etc. ;  (3)  erec- 
tion and  demolition  of  buildings,  etc.;  (4) 
the  operation  of  elevators,  etc. ;  (5)  work  on 
ladders,  etc.;  (6)  work  In  connection  with 
electricity;  (7)  work  on  telegraph  and  tele- 
phone lines;  (8)  work  in  or  about  quarries, 
open  pits,  open  cuts,  mines,  reduction  works, 
and  smelters;  (9)  tunnel  work;  and  (10) 
work  In  mills,  etc..  operated  by  steam,  elec- 
tricity, or  other  mechanical  power.  Para- 
graph 3156. 

Labor  In  any  of  the  named  occupations 
must  mean  actual  physical  contact  with  the 
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dangerous  instmmento  and  means  used  In 
carrying  on  the  business.  One  of  the  canons 
of  interpretation  of  words  used  In  a  statute 
Is  that  they  must  be  taken  In  their  common 
and  ordinary  sense,  unless,  from  the  context, 
it  la  evident  some  other  meaning  was  intend- 
ed. When  we  speak  of  a  person  doing  man- 
ual labor,  the  mind  is  instantly  directed  to 
some  kind  of  toll  In  which  the  phy^cal  pre- 
dominates the  mental.  The  words'  would 
never  call  to  mind  the  office  man  engaged  in 
keeping  books  or  making  out  bills  or  state- 
ments or  operating  a  tyiMwrlter.  Even  if 
ap[»ellee  did  occasionally,  as  an  inddeot  in 
his  occupatloa  as  bill  clerk,  do  manual  labor 
in  the  loading  and  unloading  of  live  stock  and 
freight,  It  is  enough  to  say  he  was  not  in- 
jured by  any  accident  while  so  engaged.  At 
the  time  of  his  injury,  his  sole  occupation  was 
that  of  a  bill  clerk.  So  we  conclude  appdlee 
was  not,  at  the  time  of  the  accident  in  whlcb 
be  wag  injured,  engaged  in  manual  or  me- 
chanical labor,  and  therefore  is  not  entitled 
to  the  benefits  of  the  Employers'  Liability 
Act 

[t]  Tba  meaning  of  the  phrase  "caused  by 
any  acctdant  due  to  a  condition  or  conditions 
of  tmxSk  occtokatlon,"  appearing  Ant  In  the 
Gcoutltntlon  (section  7,  art.  18)>  and  next  in 
the  LlablUt7  Act  (paragraph  81S4),  as  de- 
scrlptive  of  the  kind  of  accident  intended 
to  ^ve  riaa  to  a  right  of  action  to  an  lajni*- 
ed  «npIoye,  has  not  as  yet  been  construed  by 
the  court  Xha  exj^ression  is  original  In  our 
Constitutlw  and  laws.  We  hare  not  been 
able  to  find  It  In  any  of  Che  o»upensatl<Hi  or 
UablU^  laws  or  in  any  decision  of  a  conrt, 
at  In  any  text-book,  and  It  Uierefdre  neces- 
sarily follows  that  it  has  not  beoa  defined  or 
applied.  It  is  evidoit  Oiat  Che  acddoit  must 
arise  out  of  and  also  be  Inhorat  in  the  oc- 
cupation itsdf ;  the  condition  or  ooodltlons 
(bat  produce  the  acddoit  must  inhere  In  the 
occupation.  If  the  occupation  Is  nonhasard- 
ous,  if  the  condition  or  conditions  inherent 
therein  are  innocuous,  the  occvvathm  and 
the  oniAt^  tberdn  are  outside  of  ttie  pur- 
Ttew  of  th»  Onutitutioa  and  likewise  of  the 
Liability  Law.  The  L^lslatnre,  in  para- 
Craxdi  8166,  has  defined  the  kind  of  accident 
Intended  by  It  to  be  covered  by  the  Dmploy- 
ers'  liabili^  Act  In  the  following  language: 

'3y  reason  of  the  nature  and  eondltioni  of, 
and  tiie  means  used  and  provided  for  doing  the 
work  in,  said  occupations,  sncb  service  is  es- 
pecially dangerous  and  hasardona  to  the  work* 
men  thersln.  baeanse  of  rl^  and  hasards 
which  are  Inherent  In  snch  oeenpationa  and 
which  are .  unavoidable  by  the  workmen  there- 
faL- 

It  will  be  noted  that  stress  In  ttils  defini- 
tion is  placed  upon  "the  means  used  and 
provided  for  doing  the  work  In  said  occu- 
pation." In  fact  the  dangerous  ''nature 
and  condition''  of  the  occupation  is  not 
alone  because  <rf  the  work,  but  because  of 
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the  lethal  character  of  the  means  ^ploy- 
ed to  do  the  work  required  of  the  employ^. 
The  nature  and  conditions  of  the  occupation, 
and  the  means  used  and  provided  to  do  the 
work  therein,  are  so  dangerous  and  the 
risks  therefrom  are  so  inherent  as  tliat  ac- 
cident therefrom  is  "unavoidable  by  the 
workmen  therein."  It  would  seem  that, 
before  an  empt<^e  may  recover  for  injury 
under  this  act  It  must  have  occurred  wtvile 
he  was  at  work  In  his  occupation,  and  It 
must  have  been  occadoned  by  a  risk  or  dan- 
ger inherent  in  tlie  occapatl«L 

Our  statute  (paragraph  31S8)  requires 
S(»nething  more  than  that  Oie  "aoc^ent  arise 
out  of  and  In  the  course  of  the  employment" 
an  expreadon  conunon  to  most  of  the  lia- 
blllty  and  compensation  laws;  onr  statute 
being: 

"When  in  the  oourse  of  work  in  any  of  the 
employments  or  occupations  enumerated  in  the 
prece^ng  section,  pers<mal  injury  or  death  ttf 
any  accident  aridng  out  of  and  in  the  conrss 
of  sndi  labor,  service  and  employment  and  dne 
to  a  condition  or  oonditituis  ot  such  occnpation 
or  employment." 

These  added  words  to  the  cooumm  expres- 
6l<m  must  mean  something.  The  wotAm  "aris- 
ii^  out  of*  have  been  construed  to  refer  to 
the  origin  or  cause  of  the  injury,  and  the 
words  "in  the  course  of,"  to  refer  to  the 
time,  place,  and  drcomatances  under  which 
it  occurred.  Workmen's  Compensation  Acta, 
p.  72,  Corpus  Juris.  Superadded  to  tiiese 
under  our  Uablllty  Act  Is  Qm  requlrem«it 
that  the  Injury  must  have  occurred  in  the 
"Vork,"  "labor,  service  and  emptoymoif* 
and  be  "due  to  a  condition  or  conditions  ot 
such  occupation.'*  me  act  of  appellee  in 
going  away  from  his  woric  for  refreabments 
was,  it  may  be  granted,  proper  and  neces* 
sary ;  but  It  is  also  equally  as  apparmt  that 
during  the  time  of  his  absence  he  was  not 
rendering  work,  service,  or  labcw  for  appe- 
lant and  therefore  the  Injury  he  sustained 
while  on  such  errand  was  not  dne  to  a  con- 
dition or  conditions  of  his  occupation.  Un- 
der our  statute,  the  work  must  be  hasardons, 
and  the  injury  must  have  been  incurred  be- 
cause of  the  hazard  or  dango-  In  the  work 
itself  and,  because  of  said  hazard,  "unavirid- 
able"  on  the  part  of  the  anploy&  Calumet 
&  Arizona  Mining  C!o.  v.  (Siambers,  20  Arls. 
— t  176  Pac.  839. 

[4]  The  danger  of  falling  into  tiie  scale 
pit  was  not  peculiar  to  appellee  in  his  occu- 
pation of  bill  clerk.  It  was  a  dangn-  to 
whldi  persons  not  employte  of  appellant 
were  exposed  as  mudi  as  those  engaged  In 
the  service  of  ai^llant  Appellee  shows  by 
his  complaint  and  by  the  teatlmony  of  him- 
self and  others  that  the  scale  pit  Into  whidi 
he  fell  was  "aloi^  the  route  usually  travel- 
ed by  himself  and  others  having  business 
in  and  about  defendant's  trdght  depof* 
This  being  so,  it  was  not  a  risk  or  baxard 
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pecQliar  to  bis  work,  bat  one  "commoD  to 
the  D^ghborbood."  In  re  McNicol,  215 
Masa  497.  102  N.  E.  697,  L.  B.  A.  1916A, 
8p6. 

If  it  be  concluded  tbat  appellee  received 
bifl  Injury  In  tbe  courae  of  his  employment, 
•nd  that  It  arose  ont  of  the  employment,  tbat 
la  not  enough  to  bring  blin  within  tbe  statute 
nnless  at  the  time  of  tbe  Injury  be  was  en- 
gaged In  one  of  the  hazardous  occupations 
named  by  tbe  statute.  Tbe  rule  being,  as 
laid  down  by  tbe  courts  of  Mew  York,  where 
the  occupation  as  here  most  be  haurdons, 
that— 

"Where  •  •  •  the  employe's  ordinary  du- 
ties and  accustomed  scope  of  activities  do  not 
come  ezclusively  or  predominantly  within  tbe 
category  ot  enamerated  employments,  and  only 
casualty  and  ineidentally  does  he  do  work  fair- 
ly fallhig  within  that  category,  his  right  to 
remuneration  must  hinge  on  a  finding  that  be 
sustained  injury  wtiile  actually  and  momen- 
tarily doing  work  named  in  the  statutet  If  the 
employer  shows  tbat  tbe  employ^  was  not  so 
employed  when  he  met  with  injury,  he  is  not  en- 
titled to  reimbursement  under  the  statute, 
even  though  he  at  times  did  work  embraced 
within  the  statute."  Gleisner  v.  Gross  &  Herb- 
ener,  170  App.  Dlv.  41,  106  N.  Y.  Sopp.  946, 
949;  De  Yoe  ▼.  New  York  State  By..  169  App. 
DiT.  472,  155  N.  Y.  Snpp.  12. 

[i]  Appellee  contends  we  ought  to  ignore 
paragraph  3196  as  tbougb  it  were  not  written 
in  our  laws,  and  especially  would  he  have  us 
Ignore  the  provision  therein  that  limits  the 
benefits  of  the  act  to  employ^  doing  manual 
and  mecbaulcal  labor;  for.  be  says,  tbe 
constttutiooal  direction  to  tbe  Legislature 
was  to  enact  a  law  granting  tbe  right  of 
action  to  every  employ^  without  restriction 
other  than  tbat  bis  occupation  be  hazardous 
and  In  one  of  tbe  industries  mentioned. 
Without  so  deciding,  we  may  suggest  that 
the  Constitution  itself  in  spirit  and  by  im- 
plication, If  not  In  terms,  by  providing  that 
tbe  benefits  shall  be  made  to  extend  only  to 
tboee  employes  engaged  In  hazardous  oc- 
cupations In  the  businesses  or  industries  men- 
tioned, placed  the  limitation  contained  in 
the  law  and  of  which  complaint  Is  made. 
For  is  It  not  a  fact  that  the  hazardous  oc- 
cupations in  the  industries  of  mining,  smelt- 
ing, manufacturing,  and  railroad  transporta- 
tion are  all  of  the  kind  requiring  manual 
or  mechanical  labor?  But,  aside  from  this 
suggestion,  It  is  the  statute  law  and  not  the 
Constitution  tbat  gives  tbe  right  of  action. 
Section  7,  art  18.  of  tbe  Constitution,  Is  not 
self-ex  ecu  ting,  and  the  principle  therein 
contained  can  be  appropriated  and  ap- 
plied only  in  so  far  as  the  Legislature  pro- 
vides for  it  Insp.  Cods.  Copper  Co.  v.  Men- 
dez,  19  Ariz.  151,  166  Paa  278,  1183;  12 
C.  J.  730,  739,  741. 

[I-I]  The  deletion  of  paragrajdi  3165,  or 
any  part  thereof,  as  appellee  asks,  would  be 


to  disregard  one  of  the  cardinal  rules  of 
construction  stated  by  Judge  Gooley,  as  fol> 
lows: 

"That  effect  is  to  be  given,  if  possible,  to  the 
whole  instrument  and  to  every  section  and 
clause.  If  different  portions  seem  to  conflict, 
the  coarts  must  harmoDize  them,  if  possible, 
end  must  lean  in  favor  of  a  construction  which 
will  render  every  word  operative  rather  than 
one  which  may  make  some  words  idle  and  nuga- 
tory."   Cooley's  Const  Lim.  (5th  Ed.)  p.  70. 

But  it  is  said  by  appellee  tbat  this  court, 
in  Deyo  v.  Arls.  Grading  Co.,  18  Ariz.  149, 
167  Pae.  371.  L.  B.  A.  1916E,  1257,  decided 
that  the  Legislature,  In  limiting  the  benefits 
of  tbe  Employers'  Liability  Act  to  employes 
doing  manual  and  me<^anlcal  labor,  acted 
without  power.  What  we  said  in  that  regard 
was  not  necessary  to  a  dectelon  of  tbe  case, 
and  shows  upon  Its  face  that  It  was  not  in- 
tended as  a  statement  of  the  law.  It  was 
submitted  more  as  a  query.  We  said: 

"Whether  tbe  Legislature  exceeded  Its  au- 
thority and  power  In  restricting  the  benefi- 
ciaries of  the  law  to  those  engaged  in  manual 
and  mechanical  labor  only,  we  do  not  deem  it 
necessary  to  determine  under  the  facts  of  this 
case.  That  question  was  not  presented  in  ar- 
gument by  counsel;  but  it  appears  to  be  with- 
in the  reason  of  the  rule  laid  down  by  this 
court  in  Behringer  v.  Insp.  Cons.  Gopiier  Go.. 
17  Ariz.  232,  149  Pac.  1066,  in  which  we  bdd 
that  the  Legislature  did  not  possess  the  power 
to  enlarge  the  mandate  of  the  Constitution  as 
to  the  Workmen's  Compulsory  Compensation 
Law." 

Anything  said  In  that  regard  In  the  Deyo 
Case  was  tentative,  and,  upon  reflection,  we 
conclude  unsupported  by  reason.  If  we  bad 
said,  instead  of  what  we  did  say,  tbat  it 
was  the  duty  of  the  Legislature  to  observe 
the  mandate  of  tbe  Constitution  and  make 
its  legislation  conform  thereto,  our  state- 
ment would  have  been  more  in  place  and 
more  correct  In  principle.  While  the  Legis- 
lature may  not  extend  the  constitutional 
provision  so  as  to  include  subjects  not  with- 
in Its  purview  or  that  conflict  with  it  (Behr- 
inger v.  Insp.  Cons.  Copp«r  Ca,  supra),  it 
Is  well  settled  that  the  lawmaking  body  may 
or  may  not,  as  it  chooses,  pass  laws  putting 
into  effect  a  constitutional  provision,  and 
if,  in  its  efforts  to  give  effect  to  a  constitu- 
tional provision,  tbe  statute  is  not  broad  and 
comprehensive .  enough  to  cover  all  subjectr 
tbat  It  might,  we  know  of  no  reason  why  If 
should  not  be  valid  as  far  as  it  goes.  So  if 
is  that  If  other  employes  than  tbose  doing 
manual  and  mechanical  labor  might,  under 
the  Constitution,  be  granted  the  benefits  ot 
the  act  It  is  the  duty  of  the  Legislature  t^ 
so  provide,  and,  until  it  does  so,  the  benefl 
claries  are  limited  to  tbose  mentioned  In  tbn 
statute. 

[t]  Inasmuch  as  the  Jud^ent  will  h&ve 
to  be  revised  and  tbe  case  remanded  to  thf> 
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trial  coart,  fliere  Is  a  qaesUon  InrolTlng 
the  Introduction  of  evidence  that  we  feel 
should  be  settled  at  this  time,  ^pellant 
offered  as  witnesses  two  physicians  who 
rendered  professional  services  to  appellee, 
and  wanted  to  prove  by  them  what  they  dis- 
covered or  learned  of  his  condition,  insisting 
that  appellee  had  raised  the  ban  of  secrecy 
because  In  a  previous  trial  he  had  examined 
one  of  the  witnesses  in  regard  to  the  same 
SDbJect-mattier  and  bad  permitted  the  other 
to  testify  without  objection.  This  offered 
testimony,  upon  objection  that  It  was  oonfl- 
dentlal,  was  rejected.  This  ruling  Is  as- 
signed as  error.  Our  statute  (subdivlalon  9, 
par.  1677,  Civil  Code)  In  regard  to  the  privi- 
leged character  of  InformatlMi  contained  In 
his  professional  capacity  by  a  idiyslcian  or 
surgeon,  from  or  of  his  patient.  Is  peculiar, 
and,  for  that  reason,  the  decisions  of  courts 
under  statutes  whose  language  is  not  the 
■ante,  but  widely  different,  would  not  great- 
ly aid  us  in  a  construction  of  oars. 

In  Arizona  &  New  Mexico  Ry.  Co.  t.  Clark, 
286  U.  S.  «69,  SS  Sop.  Ct  210,  09  L.  Ed.  415, 
L.  B.  A.  1915a  884,  U  la  mSA: 

The  e^reas  object  [of  sobdivMon  6,  sapra) 
is  to  exclude  the  pliyddan's  testimoDy,  at  the 
patient's  option,  respecting  knowledge  gained 
at  the  bedside,  in  view  ot  the  very  delicate  and 
confidential  nature  of  the  relation  between  the 
parties." 

And  "it  contemplates  that  the  patient  may 
testify  with  reference  to  what  was  communi- 
cated by  bim  to  the  physldan,  and  In  that  event 
only  it  permits  the  physldan  to  testify  with- 
out the  patient's  consent*' 

It  Is  further  said: 

The  act  ^ves  him  [patlentl  the  option  of 

excluding  the  physician's  evidence  entirely  by 
himself  refraining  from  testifying  voluntarily 
as  to  that  respecting  which  alone  their  knowl- 
edge is  equal,  namely,  what  the  patient  told 
the  phystdsn  with  reference  to  die  ailment.'* 

If  the  record  shows  Hiat  svp^ee.  In  the 
fonner  trial  or  In  the  present  on^  testified 
Toluntarlly  as  to  what  he  "told  the  physldan 
with  referaice  to  his  allmmt,**  it  has  not 
been  pointed  out  to  tis.  It  seems,  onder  the 
statute  and  the  construction  giren  it  In  the 
Clark  Case,  tbe  patlfflit  can  object  to  tlie 
physician  testl^lng  as  to  what  be  may  have 
learned  in  his  professional  capadty  unless 
the  patl«it  tuts  himself  "testifled  to  the  com- 
munications he  made  to  the  physician."  It 
not  appearing  that  appellee  testified  to  any 
oommnnication  made  by  blm  to  the  pbyri- 
dans,  be  did  not  waive  bis  right  to  object 
to  their  testl^lng  at  the  second  trial,  evoi 
though  they  did  at  some  previous  trial  testi- 
fy as  to  knowledge  obtained  by  peraonal  ex- 
amination. 

In  Dahlqulst  v.  Denver  ft  R.  G.  R.  Oo. 
(Utah)  174  Pac  883,  reading  at  page  845, 


the  Supreme  Court  of  17tab,  qreafclng  <tf  fba 
Clark  Case,  said: 

"Just  bow  the  appellant  in  that  case,  under 
the  plain  words  of  the  statute  and  the  testimony 
of  tiie  plaintiff,  could  assume  that  the  plais- 
tiff,  who  had  not  testified  to  an^  CMDmunication 
made  to  his  pl^ldan,  bad  waived  Us  privilege. 
Is  beyond  our  cmaprehandon.  The  statate 
mentions  one  instance  in  which  the  patients 
consent  may  be  implied,  namely,  where  he  vol- 
ontarily  testifies  with  reference  to  communica- 
tions to  his  physldan.  By  construction  all  oth- 
ers are  exduded.  Bxpressio  nnlns  est  exdusio 
alterius." 

Even  If  we  questlfmed  the  correetneas  of 
ttie  conatmctlon  placed  upon  our  statute, 
we  would  be  Indined  to  defer  our  Judgment 
to  Uiat  of  tbe  bli^test  federal  court  for  the 
sake  of  uniformity  in  tbe  admlnlstratiMi  of 
the  law  in  this  state. 

"We  think  the  sounder  riew  is  that  tbe  mere 
fact  Qiat  testimony  has  been  glvm  at  a  fonner 
trial  does  not  necessarily  ctmstitnte  a  waiver 
which  is  irrevocable  at  a  subsequent  trial  of 
the  cause.  In  this  riew  of  the  matter,  we  are 
influenced  not  only  by  what  seems  to  ns  to  be 
the  twtter  reason,  bnt  by  tbe  well-considered 
opinions  of  other  courts.  Briesenmeiater  v.  Su- 
preme Lodge  Knighta  of  Pythias.  81  Uich.  525, 
45  N.  W.  877:  Burgess  T.  Sfans  Drug  Co..  114 
Iowa,-  275.  80  N.  W,  807,  04  L.  B.  A.  864,  89 
Am.  St  Rep.  869. 

"In  the  Iowa  Case  dted  above,  Mr.  Jaatice 
McClain,  speaking  for  the  court,  said:  ' 

**  'As  to  the  testimony  at  tbe  fonner  trial.  It 
aeema  to  os  that  the  waiver  resulting  there- 
from should  be  confined  to  the  trial  in  which 
tbe  waiver  Is  made.  Our  statute  relates  to  the 
living  of  testimony,  not  to  tbe  publication  In 
genenl  of  the  privfleged  matter,  and  It  seems 
to  us  dear  that  any  waiver  resulting  from  the 
giving  or  bitrodnction  of  testimony  on  a  trial 
should  be  limited  to  that  triaL' 

"In  the  same  case,  the  court  in  dedinlng  to 
follow  the  New  York  cases,  said: 

"  'We  do  not  agree  to  the  reasoning  .in  that 
case,  which  would  seem  to  lead  to  the  result 
that  if  the  privileged  communication  is  in  any 
way  made  public  by  the  patient,  the  privilege  Is 
waived  for  all  time;  whereas,  we  understand 
to  tM  wen  settied  tbat  a  communication  to  a 
third  person  by  the  patient  or  client  wHI  not 
be  a  waiver  of  the  right  to  insist  on  the  priri- 
lege  when  it  is  sought  to  have  the  disdosore 
made  by  the  way  of  testimony  in  open  court' " 

Md.  Casualty  Co.  v.  Maloney,  119  Ark.  434, 
178  S.  W.  387-389,  L.  R.  A.  IDICA,  519. 

Tbe  Instructions  given  to  the  Jury  are  ttie 
ordinary  instructions  given  tn  personal  in- 
Jury  cases  arteing  under  tbe  common  law^ 
as  to  negligence,  amtribiit<»7  n^tigence,  as* 
Bumed  risk,  and  safe  place  to  work — and  ws 
would  feel  constrained  to  aflOrm  tbe  Judgment 
but  for  tbe  tact  tbat  commingled  wltb  tboas 
instructlona,  are  others  submitting  tike  issues 
under  tbe  Bknplt^^  Liability  Act  These 
last  instrucUona.  under  tbe  pleadings  and  tbe 
evidence,  should  not  have  been  given. 

There  are  other  assignments  of  error ;  but, 
as  tbey  do  not  go  to  tbe  merits  of  the  case 
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and  are  not  likely  to  occur  npon  another 
trial,  we  wUl  not  notice  them. 

Tbe  judgment  is  reversed,  and  case  re- 
manded, wtQi  ^rectiona  that  fnrOier  inroceed- 
IngB  be  bad  In  accordance  lierewlth. 

CDNNINGHAH,  C       and  BAEBB, 
ooncnr. 


(n  Idaho,  180) 

&TE1WABT  T.  8TBWABT. 

(Sapreme  Oonrt  of  Idaho.    Sfazch  27,  1919.) 

1.  Tbiai,  «b»410— Monoir  worn  NomnnT^ 
WAivra, 

Where  a  motion  for  nonsalt,  made  at  tbe 
dose  of  respondent'!  erldence,  is  denied,  and 
appellant  thereafter  addncea  bis  evidence,  sach 
motion  is  thereby  waived,  and  is  not  subject  to 
be  revieved  npon  appeal. 

2.  PiwDTHoe  Airo  Dkgreb  ih  Ditobcb  Suit 
— Etidehci. 

HM,  that  the  evidence  adduced  in  tbe  rec- 
ord on  appeal  In  this  case  Is  sufficient  to  sup- 
port certain  findings  of  fact  made  by  the  trial 
coart,  and  that  such  facta  as  found  are  suffl* 
dent  to  BQppcwt  I2ie  decree. 

8.  Tbial  •3»897C1)— FENDnros  or  Faop-Sut- 

nciXNCT. 

Where  the  trial  court's  findings  of  fact  upon 
tiie  affirmative  case  pleaded  in  the  complaint  are 
necessarily  a  ccKopIete  n^ative  of  the  case  as 
pleaded  by  tbe  answer,  such  findings  are  snf- 
fldent. 

'  4.  Habkas  Oobpub  <^117(1)— OnaroDT  ow 
CHTLDBIir— Beb  Jttdioata. 
Tbe  dedsttm  of  a  court  In  a  habeas  corpus 
proceeding,  whereby  the  costody  of  a  diild  is 
awarded  as  between  its  parents,  does  not  make 
tbe  question  of  audi  custody  res  adjudicate, 
where  a  sabaequent  change  of  conditions  Is 
shown,  nor  preclade  the  court,  In  a  subsequent 
suit  for  divorce  between  tiie  parents,  from  mak- 
ing a  further  decree  In  regard  to  tbe  custody  of 
ancb  chlUL 

(.  ItrrAtm  ^sslS— Ourodt  or  OHZLDBxir— 
EqiuiTT— J  musDionoif . 
Oourts  of  equity  possess  a  continuing  ju- 
risdiction over  the  custody  of  children  and  an 
Inherent  power  to  modify  or  annul  orders  in 
regard  to  custody,  as  the  welfare  of  such  chil- 
dren under  changing  conditions  may  demand. 

8.  DivoBCB  «=>12,  61— Gbouitds— Acts  iif 

FoBBTON  Statb— JuBiSDicnoN— Douions. 
Each  state  baa  an  absolute  right  to  prescribe 
what  acta  constitute  grounds  for  divorce;  and 
the  fact  that  tbe  acts,  which  conatttute  tbe 
grounds  for  divorce  In  an  action  instituted  In 
this  state,  took  place  in  another  state  where 
tbe  parties  were  at  tbe  time  domidled  Is  no 
bar  t»  tbe  Jnrisdictiou  of  the  courts  of  this  state 
to  grant  a  divorce,  if  the  complaining  spouse  has  , 
acquired  a  bona  fide  domicile  within  this  sUte, 
by  residence  therein  for  the  period  required  by 
law,  whether  or  not  the  acte  complained  ^  were 
grounds  for  divorce  in  Oie  atate  where  commit- 
ted. 


Appeal  fn»D  District  Court,  Ada  Oounty; 

Charles  P.  McCarthy,  Judge. 

Action  for  divorce  by  Ellse  Stewart  against 
Owen  P.  Stewart  Judgment  for  plaintiff, 
awarding  tbe  custody  of  diUdren  and  ali- 
mony, and  defendant  an;>eal&  AiELrmed. 

Bert  W.  Henr7,  of  Portland,  Or.,  Cor  ap- 
pellant 

John  F.  Nugent,  of  Boise,  and  Scatterday 
&  Van  Duyn,  of  Caldwell,  for  respondent 

BUDGE,  J.  This  Is  an  action  fbr  divorce. 
Judgment  was  altered  in  favor  of  respond- 
ent, granting  her  a  divorce  from  appellant 
and  avrardlng  her  tbe  custody  of  their  three 
minor  children,  together  with  alimony.  This 
appeal  is  from  the  Judgment 

[1]  The  first  assignment  of  error  attacks 
(be  ruling  of  the  court  In  denying  a  motion 
for  a  nonsuit  made  at  the  close  of  respond- 
ent's evidence.  After  this  adverse  ruling, 
appellant  adduced  his  evidence.  The  motion 
for  nonsuit  was  therefore  waived,  and  is  not 
subject  to  be  reviewed.  Smith  v.  Potlatch 
Lumber  Co.,  22  Idaho,  782.  128  Paa  546; 
Toukln-Clark  Realty  Co.  v.  Hedges,  24  Idaho^ 
304.  133  Paa  669;  Paldier  v.  Or^n  Sta<nt 
Line  R.  Co..  31  Idaho,  93,  169  Pac.  298. 

[2]  The  second,  third,  and  fourth  asalgn- 
ments  attack  the  sufficiency  of  the  evidence 
to  support  certain  findings  therein  enumerat- 
ed- An  examination  of  tbe  record  satisfied 
us  that  tbe  evidence  is  sufficient  to  Bun>ort 
the  findings  complained  of,  and  the  facts  as 
found  are  sufficient  to  support  the  decree. 

[3]  Tbe  point  sought  to  be  made  by  the 
fifth  assignment  that  tbe  court  failed  to  &id 
upon  the  issue  presented  by  the  answer  that 
respondent  was  equally  at  fault,  is  without 
merit.  The  court  did  find  expressly  as  to 
every  material  fact  in  Issue,  and  the  facts 
so  found  negative  the  contentloo  that  re* 
spondent  was  equally  at  teult  l^e  rule  la 
that  where  the  findings  up<m  the  affirmative 
case  are  neoessarlly  a  comply  negative  of 
the  case  as  pleaded  by' the  answer,  such  find- 
ings are  suffident  Mine  ft  Smelter  Supply 
Co.  V.  Idaho  Consolidated  Mines  Co.,  Ltd., 
20  Idaho,  800, 118  Pac.  SOI ;  Fouch  v.  Bates, 
18  Idaho,  374.  110  Pac  265 ;  Bowers  v.  Oot- 
trell,  15  Idaho.  221,  96  Pac.  936. 

[4]  The  burden  of  appellants  contention  la 
that,  since  a  decree  had  been  entered  by  the 
district  court  of  Johnson  county,  Neb.,  in  a 
habeas  corpus  proceeding  Instituted  by  ap- 
pellant against  respondent  and  her  father, 
where,  by  agreeroait  the  court  awarded  the 
custody  of  the  diUdren  to  each  of  the  parties 
hereto  for  alternate  periods  of  two  weeks, 
respectively,  that  decree  may,  under  the  full 
ftdth  and  credit  clause  of  the  federal  Consti- 
tution, be  pleaded  in  bar  in  any  subsequent 
proceeding  so  far  as  the  custody  of  the  chil- 
dren Is  concerned,  and  that  tbe  trial  court 
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erred  In  re-eremlnlng  the  isgae  as  to  custody. 

We  are  of  the  oplDion  that  the  correct  mle 
was  annoDDced  by  the  Supreme  Court  of  In- 
diana, to  the  effect  that  a  decision  in  a 
habeas  corpus  proceeding,  whereby  the  cus- 
tody of  a  child  is  awarded  as  between  its 
parents,  does  not  make  the  qaestion  of  such 
costody  res  adjudlcata,  where  a  subsequent 
diange  of  conditions  is  shown,  uor  preclude 
the  court,  in  a  subsequent  suit  tor  divorce 
between  the  parents,  from  mafclng  a  further 
decree  in  regard  to  the  custody  of  such  child. 
Srerltt  t.  Everitt.  29  Ind.  App.  60S,  64  N.  E. 
882,  94  Am.  St  Rep.  278. 

Again,  in  Nelson  on  Divorce  and  Separa- 
tion, ToL  2,  I  980,  in  speaking  of  a  foreign 
decree  awarding  custody,  that  author  says: 

"Such  an  order  Is  not,  however,  res  adjudi- 
cata  ss  to  the  right  of  the  state  to  determine 
the  custody  of  the  child.  The  decree  of  another 
state  may  be  binding  as  to  the  parties,  but  the' 
courts  of  each  state  will  have  the  right  to  de* 
termlne  anew  who  shall  be  entitled  to  the  ens- 
tody  of  the  child ;  and,  where  its  welfare  re- 
quires, ttie  court  of  the  latter  state  may  commit 
the  custody  of  the  child  to  a  tUrd  person." 

W  Courts  of  equity  possess  a  continuing 
Jorlsdlctim  over  the  custody  of  childroi  and 
an  Inherent  power  to  amend,  modify,  or  an- 
nul orders  of  custody,  which.  In  thtir  nature, 
aiei  but  temporary,  as  the  welfare  of  such 
dUldren  under  changing  ctniditions  may  de- 
mand. Se^ley  t.  Seel^,  80  App.  D.  O.  101. 
13  Ann.  Gas.  1058;  Re  Alderman,  167  N.  C. 
007,  73  S.  E.  126,  89  L.  R.  A.  (N.  S.)  9SS,  and 
note;  Re  Sort,  25  Kan.  308,  87  Am.  Rep. 
265;  People  ez'rel.  t.  Blcfc^,  86  lit  App. 
20;  Wilson  r.  ElUott.  98  Tex.  472,  78  S.  W. 
946,  75  S.  W.  868,  97  Am.  St.  Rep.  928;  Hor- 
riU  T.  Morrill.  83  Conn.  479^  77  AtL  1 ;  Green 
T.  CampbeU,  35  W.  Va.  69S,  14  S.  K  212,  29 
Am.  St  Rep.  843;  Eenner  r.  Eenner,  189 
Tenn.  211,  201  S.  W.  779,  at  page  783.  L.  R. 
A.  1918B,  687. 

[I]  The  fact  that  Uie  parties  are  becoming 
divorced,  and  the  marriage  -status  dissolved, 
is.  ci  ItaOt,  a  sufficient  change  of  the  facts 
and  drcumstancea  to  Justify  the  court  in 
modi^ng  or  changing  any  order  made  re- 
specting the  custody  of  children,  looking  to 
their  future  welfare,  since  not  only  the  re- 
lations but  the  legal  status  of  the  parties 
will  be  thereby  changed.  Again,  the  fact 
that  the  parties  to  this  action  are  now  living 
In  different  states,  hundreds  of  miles  apart, 
and  that  neither  the  state  of  Nebraska  nor 
Iowa,  are  now  parties  in  Interest,  render  the 
present  facts  and  circumstances  materially 
different  from  those  whfch  existed  at  the 
time  the  decree  in  the  habeas  corpus  pro- 
ceeding was  entered.  Eenner  t.  Eenner,  su- 
pra. 

Furthermore,  the  respondent  In  this  ac- 
tion has  acquired  a  legal  domicile  within  this 


state,  by  residence  therein  for  the  period  re- 
quired by  law.  C.  L.  I  2860.  She  had  a  le- 
gal ri^t  to  bring  her  action  tor  divorce  In 
the  courts  of  this  state,  and  the  trial  court 
has  foimd,  upon  conflicting  evidence,  that 
she  is  entitled  to  the  divorce  she  sought. 
Both  of  the  parties  and  all  of  the  children 
were  In  the  Jurisdiction  of  the  court;  the 
children  having  lived  here  In  Idaho  with 
their  mother  some  four  years  prlw  to  the 
time  the  action  was  begun.  Under  such  dr* 
cumstances,  and  under  the  authorities  above 
cited,  it  Is  not  only  the  right,  tnit  the  duty, 
of  tiu  court  to  make  such  order  touching  the 
custody  of  the  minor  <diUdren  as  it  deems 
appropriate  and  best  suited  to  their  welfare 
in  the  premises. 

The  last  asslgnm^it,  predicating  error  up- 
on the  ground  that  the  acts  constituting  the 
alleged  cause  of  action  occurred  in  the  states 
of  Nebraska  and  Iowa,  and  that  the  com- 
plaint fails  to  allege  that  sacb  acts  violated 
the  laws  of  those  states  or  were  grounds  tot 
divorce  therein,  -is  equally  without  merit 
The  great  weight  of  authority,  and  the  bet- 
ter reasoning,  supiwrts  the  rule  that  eadi 
state  has  an  absolute  right  to  prescribe  what 
acts  constitute  grounds  for  divorce,  and  the 
fact  that  the  act  or  acts  whidi  constitute 
the  grounds  for  divorce  arose  in.  another 
state,  where  the  parties  were  at  the  time 
domiciled,  is  no  bar  to  the  Jurisdiction  of  die 
courts  to  grant  a  divorce,  it  the  complaining 
spouse  has  acquired  a  bona  fide  domicile,  by 
residoice  for  the  period  required  by  law, 
within  the  state  where  the  action  Is  brought, 
whether  the  act  or  acts  complained  of  were 
grounds  for  divorce  In  the  state  where  com- 
mitted or  not  The  rule  Is  stated  by  Mr. 
Justice  Story,  as  follows: 

"Upon  the  whole,  the  doctrine  now  firmly  ee* 
tabttshed  in  America  upon  the  snbject  of  di- 
vorce !■  that  the  law  of  the  place  of  the  actual, 
bona  fide  domicile  of  the  parties  gives  jurisdic- 
tion to  the  proper  courts  to  decree  a  divorce  tor 
any  cause  sllowed  1^  the  local  law,  without  any 
reference  to  the  law  of  the  place  of  the  origbid 
marriage  or  the  place  where  tbt  offense  for 
which  the  divorce  is  allowed  was  committed." 
Story,  Conflict  of  Lawa,  {  329.  Hubbell  v. 
HabbeU,  3  Wis.  662.  62  Am.  Dec.  702;  Tolea 
V.  Tolen,  2  Blackf.  (Ind.)  407,  21  Am.  Dec 
742;  Colbum  v.  Colbnm,  70  Mich,  647,  88  N. 
W.  607;  Ditson  v.  Ditson,  4  R.  I.  87;  Thomp- 
son V.  Thompson,  91  Ala.  591,  8  South.  419,  11 
L.  R.  A.  448;  Shreek  v.  Shreck.  82  Tex.  S78. 
6  Am.  Rep.  251;  Gbeever  v.  Wilsni.  9  WaO. 
108,  19  L.  Ed.  604;  note  to  Succession  <tf  Ben- 
ton (La.)  69  L.  R.  A.  136.  at  pages  164,  156; 
9  R.  a  L.  388,  i  182. 

The  Judgment  Is  affirmed.    Costs  ars 

awarded  to  respondent 

MORGAN,  O.  J.,  and  RIOB^  3^  CtHKOr. 
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DELLWO  T.  PETERSEN,  et  aL 

(Supreme  Court  of  Idaho.    March  26,  1919. 
BdiearbiK  Denied  AptU  24,  1919.) 

1.  BBOKBBS  «S>102— FBAUD  Or  BB0KE»— I/U- 
BXUTT  or  PBIITCIFAIr-PABTIBB. 

An  action  for  damages  on  acconnt  of  alleged 
fraud  and  deceit  in  making  an  exchange  of  lands 
win  not  He  against  the  owners  of  the  land,  where 
the  evidence  shows  that  the  owners  of  the  land 
liad  mer^  listed  their  lands  for  sale  or  ex- 
diange  with  real  estate  brokers,  and  where  the 
real  estate  brokers  made  the  fraudulent  state- 
ments relied  upon,  wiHurat  tb»  knowledge  eon- 
sent,  or  approral  of  the  owners  of  tiie  land*  but 
will  lie  against  the  agents  alone. 

2.  Tbui.  «»139(1)— Nonbuit— SumoiBNOT 

OF  EVIDEITCB. 

TTpon  a  motion  for  nonsuit,  the  motion  should 
be  OTerruled  if  the  evidence  proves,  or  tends  to 
prove  by  a  fair  construction,  all  of  the  material 
allegations  cf  the  complaint 

Appeal  ttom  District  Ooart,  ^wtenal 
Conikt7 ;  R.  N.  Dmm,  Judge. 

Actlw  by  Nicbolaa  Dellwo  against  Joshua 
Petersen,  Joim  W.  Boothe,  Ralph  J.  Severs, 
Harry  P.  Wolf,  and  W.  B.  McFarland.  Jr. 
UotiffliB  by  all  defendants  for  a  nonsalt 
granted,  and  caose  dismissed,  and  plaintUT 
appeals.  Affirmed  as  to  defendants  Nerera, 
•  Wolf,  and  Mcl>arland.  Jr.,  and  revecBed  as 
to  defendants  Boothe  and  Petmno. 

B.  D.  Leeper  and  B.  H.  Eldw,  both 
-  Cam  d'Alene^  tat  appelant 

G.  H.  Potts  and  Mdteland  ft  McFariand, 
all  of  Gcenr  d'Alme,  toe  reqtondents. 

STEELE,  District  Judge.  Appellant  seeks 
to  recover  ¥13,000  damages  from  ree^Mmdenta 
for  alleged  fraudulent  and  deceitful  acts 
practiced,  as  allied,  by  ret^ndents  In  the 
exchange  of  certain  lands,  app^lant^s  lands 
which  were  exchanged  b^g  in  the  state  of 
Oregon,  and  the  lands  which  he  rec^ved 
from  the  last  three  named  respondents  being 
owned  by  said  three  respmdents  in  Idaha 
The  re^Mwdents  Petersen  and  Boothe  are 
dalmed  to  have  acted  as  real  estate  brcdcers 
and  as  agents  In  making  the  said  deal  for 
respondents  Nerers,  Wo|t  and  McFar- 
land, Jr. 

Appellant  claims  to  hare  been  a  farmer 
all  his  life,  engaged  in  the  raising  <tf  wheat 
and  otlier  cereals;  and  the  land  which  he 
procured  from  respondents  In  Idatio  was  an 
ordiatd  tract,  and  Uiat  said  land  required 
brigatlon  to  produce  fruit ;  that  he  knew  but 
little  atiout  orchard  lan^,  and  but  little 
about  irrigated  lands;  that  the  req>ond- 
oitB  Petersen  and  Boothe  negotiated  the 
transfer,  and  that  they  did  so  as  real  estate 
brokers  and  agents,  acting  for  the  respond- 
mita  Nerers,  Wol^  and  McFarland*  Jr^  the 


owners  of  the  land  in  Idaho ;  that  appellant 
went  to  Ooeur  d'AIene,  Idaho,  after  seeing 
the  advertisement  of  ,  the  agents  Boothe  and  ■ 
Petersen  that  they  had  such  land  for  dis- 
posal, and  called  uptm  said  agents,  and  that 
said  agents  took  him  oot  to  view  the  land; 
that  tbey  represented  to  appellant  that  40 
acres  of  said  land  could  be,  and  were,  well 
irrigated  by  a  pumping  plant  then  located 
upon  the  land,  which  would  produce  ample 
water  for  the  Irrigation  of  the  said  40-acre 
tract  of  land,  and  that  the  other  20  acres  of 
said  land  were  covered  by  a  perpetual  and 
adeauate  water  rigbt,  and  were  capable  of 
being  Irrigated  from  0»  Post  Falls  Company 
Irrigation  system,  and  the  said  Irrigatloa 
conq>any  was  sound  and  solvent,  and  that 
the  plant  was  well  built,  and  thoroo^dy 
constructed,  «f  the  best  matoial,  and  that 
the  said  Post  Falls  Irrlgatltm  Company  was 
bound  to  furnish  the  20  acres  with  water  tot 
tlborou^  Irrigation;  that  the  said  agents 
represented  to  him  that  the  fruit  trees  then 
growing  upon  said  land  were  of  the  best  va- 
rieties and  were  planted  in  bloclcs,  each,  yap 
riety  being  separate  from  the  othw;  that 
the  land  was  well  worth  $18,000. 

Appellant  claims  that  oth«r  representa- 
tloDS  were  made  with  retard  to  other  quali- 
ties of  said  land,  but  whidi  the  court,  under 
the  conclusions  arrived  at,  deems  it  Imma- 
terial to  further  state. 

Appellant  claims  that  all  of  said  repre> 
seotatlons  wwe  false,  and  were  known  to  be 
false  reqondents;  that  appelant  rctUed 
upon  said  representations,  and  was  damaged 
therdiy;  that  In  fact  tiu  pnnvlns  plant; 
wbldi  was  represented  to  be  capabla  of 
Irrigating  the  40-acre  tract,  would  not  pro- 
duce sufflctoit  water  to  irrigate  more  than 
5  or  10  acres  of  said  40  acres,  if  It  ran  eon- 
Unnously,  and  that  the  Poet  Falls  Irrigat- 
ing Company  was  not  a  solvent  concern; 
that  it  afterwards  failed  and  became  insolv- 
ent; that  the  structure  placed  by  the  Post 
Falls  Irrigating  Company  for  the  purpose 
of  irrigating  said  lands  was  not  in  good  con- 
dition; that  the  i^pes  whldi  ran  throng 
and  under  the  land  were  rotten,  and  thst. 
Instead  of  the  land  b^ng  worth  |18,00(^  It 
was  not  w<Hth  more  than  ¥6,000. 

Respondents  each  and  all  denied  all  of  the 
material  allegations  of  the  complaint,  and 
refvondents  Nevers,  Wolf,  and  McFarland, 
Jr..  in  their  answer  dalm  that  they  never 
made  any  representations  themselves  to  ap> 
pellant  with  regard  to  said  land,  and  that 
appelant  bought  it  after  lnq>ecti(»i,  and  aft- 
er an  opportunity  to  examine  as  to  the  con- 
ditions for  himself. 

Upon  conclusion  of  appellant's  testimony 
respondents  Navers,  Wolf,  and  McFarland, 
Jr.,  moved  for  a  nonsuit  and  for  a  dismissal 
of  the  cause,  npon  the  ground,  In  substance^ 
that  an)elbuit  had  not  i^oduced  sufficient 
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testimony  to  mrrant  tito  court  In  mbmlt- 
ting  fbe  matter  to  tbe  Inry,  so  far  u  said 
reqpMidenta  were  concerned.  Beepcmdoits 
Petorsai  and  Boothe  made  a  aerate  motion 
for  nonsDit  upmi  sobatantlally  the  same 
groonda.  Both  of  these  motions  were  sus- 
tained by  the  trial  court,  and  tlie  cause  dis- 
missed, and  from  tbe  action  upon  said  mo- 
ti<n8,  and  eadh  of  them,  tbe  appeal  is  taken. 

[1,t1  Tbe  evidence  supports  the  claim  of 
appellant  (hat  the  pumping  plant  was 
resented  bgr  Boothe  and  Petersen  to  be  of 
sufficient  capacity  to  pr<^rly  irrigate  40 
acres  at  said  tract,  and  tiie  eridence  sup- 
ports the  claim  of  an;»eUant  that  the  said 
iramping  plant  could  not  produce  sufficient 
water  to  properly  Irrigate  more  than  from 
S  to  10  acres  of  aald  40  acr^ 

The  evidence  suppmrts  the  claim  of  appel- 
lant that  the  r^resentaUoDs  claimed  to  tuve 
bean  made  with  reference  to  the  Post  Falls 
Irrigation  Ctmipany  were  made  by  the 
igoits,  Boothe  and  Petersoi,  and  it  supports 
Uie  claim  of  appellant  Uiat  tbe  wwks  pro- 
rided  for  the  irrlgati<m  were  not  in  a  good 
condition,  and  that  tiie  pipes  were  rotten, 
and  Uiat  tlie  Post  Falls  Irrigation  Company 
was  not  then  a  solvent  concern. 

So  far  as  fbe  motion  ft>r  a  nonsuit  made 
by  respondoits  Nevers,  Wolf,  and  McPar- 
land,  Jr.,  is  concerned,  said  parties  being  the 
owners  of  said  land,  tiie  evidence  produced 
by  appellant  falls  to  show  that  either  of  said 
parties  evw  made  any  representatlmis  to  ap- 
pellant of  any  existing  fact  with  reference 
to  die  condition  at  the  said  land,  or  tbe 
pumping  plant,  or  the  ^wt  Falls  Irrigation 
Oompany. 

Ihe  erldenee  shows  that  the  said  three  re- 
Wimdaits  had  listed  their  said  lands  for  dis- 
posal with  the  resp<mdent8  Booths  ud  Pe- 
tersen, and  resiKHidaits  Boothe  and  -Petersen 
were  real  estate  brokers  located  in  the  dty 
of  Gceur  d'Alrae^  Idaba  Appelant,  as  tbe 
court  understands  it,  does  not  claim  that  ei- 
ther of  Cbese  respondents  ever  made  any 
representations  personally  to  appellant  about 
any  of  the  matters  connected  with  the  transp 
action.  Hie  cmly  thing  that  appellant  has 
diown  which  would  bear  upMi  this  question 
is  found  in  the  cross-examlnaticm  of  appel- 
lant D^wa  Ai^lant  Dellwo  testified  that 
after  he  had  visited  Comr  d'Aloie  he  and 
re^HMidents  Wolf  and  Petersen  made  a  trip 
to  Oregon  to  see  hla  lands,  and  that  while 
they  were  riding  in  the  car,  going  to  Oregon, 
Hr.  Petersen  was  talking  about  the  60  acres 
ftf  land  in  Idaho,  and  that  the  conversatkm 
was  bad  in  the  presence  of  reqpondoit  Wolf, 
one  of  the  owners  of  tbe  land,  and,  when 
asked  spedflcally  as  to  what  Petersen  stated 
in  the  presoice  of  Wolt  Mr.  DeUwo  testified, 
aa  follows: 

"He  told  me  about  tbe  hig  crop  of  alfalfa  tbat 
oould  be  raised  on  the  20  acres  on  account  of 
having  plenty  of  wata  to  put  im  it  from  the. 


Post  Fsils  Irrigation  Company's  fitch,  and 
about  the  hig  crop  of  apples  I  could  raise  off  of 
the  40  acres  on  account  that  I  could  irrigate 
the  trees  wheneTcr  they  would  need  it  from  the 
private  pumping  plant,  and  about  the  big  income 
I  would  have  in  a  rear  or  so  when  tlie  orchard 
got  into  foil  bearing,  from  the  fruit  and  the 
alfalfa.  •  *  *  We  three  of  us  were  sitting  ia 
seats  an  together  there.  •  *  •  We  had  one 
seat  that  throwed  back  yon  know,  and  we  were 
sitting  in  double  seats.** 

Conceding  that  all  of  said  statements  were 
so  made,  which  must  be  done  for  the  pur- 
poses of  this  case,  the  court  finds  that  these 
were  mere  expresslMis  of  (^inI<Mi  made  by  a 
real  estate  agent,  and  that  they  were  not 
statonents  of  any  existing  fact,  and  were 
not  such  as  would  bind  respondent  Wolf  few 
any  frand.  If  any  were  shown.  .  It  was  mere- 
ly the  act  of  a  real  estate  agent  "Idowing  his 
own  born"  and  praising  his  goods  as  to  their 
quall^,  but  cannot  be  said  to  be  a  statement 
of  fact  such  as  would  constitute  a  basis  for 
damages  for  fraud  or  decedt.  And  with  ref- 
erence to  these  three  respondents,  Nevers, 
Wolf,  and  McFarland,  Jr.,  the  case  d^imds 
upon  whether  fraudulent  statements,  made 
by  a  real  estate  agent  engaged  In  the  real 
estate  brokerage,  with  whom  land  has  been 
listed,  where  such  statements  are  nf>t  shown 
to  have  been  made  with  the  knowledge  or 
approval  of  the  owners  of  the  lands  so  list- 
ed, can  bind  the  owners  of  the  land  for  dam- 
ages, caused  by  the  making  of  such  fraudu- 
lent statements,  and  In  an  action  broogbt 
thereon  for  the  recovery  ctf  such  damages 
for  dec^L 

But  few  autborttiea  have  been  cited  to  the 
court  upon  this  questicm,  and  all  of  these 
have  been  dted  by  respondents. 

In  the  case  of  Mayo  v.  Wablgreoi,  9  Colo. 
App.  G06,  60  Pac.  40,  the  Supreme  Court  of 
Colorado  states  the  principle  as  follows: 

"There  are  many  cases  which  hold  the  prin- 
cipal reBponsible  for  tbe  fraud  and  misrepreaeB- 
tation  and  acts  of  tlie  agent  when  he  accepts  the 
fruits  the  contract,  and  refuses  to  8nrrenda>, 
As  the  eases  put  it,  he  may  not  Iw  permitted  to 
reap  the  harvest  and  refuse  to  pay  for  the  seed. 
When  those  dedshms  are  examined,  it  will  be 
seen  there  was  an  attempt  on  the  part  of  the 
vendee  to  rescind  tiie  sale,  and,  the  vendor  refus- 
ing, he  was  held  liable  for  the  representadons. 
In  all  of  them  the  reaponsibility  of  the  prindpal 
Is  pat  upon  this  basis.  Where,  however,  there 
Is  no  attempt  on  the  part  of  tbe  vendee  to 
rescind,  but  be  siDrms  tbe  sole,  he  can  bring  his 
action  for  deceit  only  against  the  agent,  wh* 
has  been  guiltr  of  the  mlsrepxesentatiooib  rnilras 
he  is  able  to  trace  some  connection  between  the 
principal  and  the  agent,  and  thereby  diarge  tbe 
former  with  the  rcaponsibilit;  for  what  the  agent 
may  have  said  or  done.  An  innocent  principal, 
who  has  simply  authorised  an  agent  to  sell  prop- 
erty, cannot  be  charged  In  an  action  of  decedt 
for  the  agent's  wrongs  unless  in  some  maimer  ha 
be  oonnected  with  than." 
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See,  also,  Freyer  t.  McCord,  165  Pa.  639, 
80  Aa  1024 ;  Keimecly  y.  McKay.  48  N.  J. 
Law,  288k  39  Am.  Rej^  081. 

In  the  last-mentioned  gbbb  ttie  ftdkmlnr 
langnage  Is  used: 

briiiKinf  his  action  In  its  present  form  the 
plaintiff  has  ^ven  ap  all  idea  of  a  rescission  of 
the  contract  of  sale,  and  the  consequence  is  that, 
according  to  the  doctrine  of  the  cases  cited,  he 
must  connect  this  last-named  defendant  [the 
principal]  with  the  fraud  by  whldi  the  sale  was 
effected  if  he  would  obtain  a  Judgmuit  aiaintt 
him.  But  in  this  he  has  altogether  faUed." 

In  tlie  case  of  White  t.  States  68  N.  J. 
Law,  12S,  02  AtL  216,  the  ooort  clearly  hcdda 
that  an  action  in  tort  tor  dee^  will  not  lie 
against  the  principal  for  tbe  deceit  of  an 
Mweat  not  known  to  his  xnindpal.  Undw 
audi  ctrcnnutanoes  ttie  acthnt  tor  dec^t  can 
be  maintained  against  tlie  agent  aloncw 

The  court  belieres  that  these  cases  prop- 
oriy  state  the  mle  of  law  whlcb  should  he 
aKilied,  and  that  the  action  ot  the  trial 
court  In  sustaining  the  motion  for  nonsuit 
made  by  reapinidaats  Zienrs,  Wtrif  and  Mo- 
nurland,  Jr.,  should  be  afflrmed. 

With  reference  to  the  motion  made  con- 
eemiag  respondoitB  Bootfae  and  Petersen* 
the  court  finds  that  the  trial  court  was  in 
error,  and  should  hare  overruled  such  mo- 
tion. It  most  be  renumbered  ttott  npoo.  mo- 
tion lor  iMmsDtt  all  tiie  evidence  Introduced 
most  be  glTcn  sutih  oonslderatlott  that,  If  it 
upholds  or  tends  to  uiAudd  tlie  plaintiff's 
complaint,  the  mattv  sbonld  be  submitted 
to  the  Jncy> 

Under  the  erldenoe  in  this  ease,  the  court 
finds  tbe  erldenoe,  so  fttr  as  It  affects  re> 
spondents  Boothe  and  Petersen,  sufficiait  to 
make  a  prima  fkde  ease  to  go  to  the  Jury,  to 
be  decided  In  aceocdance  with  the  rules  of 
law  ven  It  by  the  court,  and  tiiat  fbe  sus- 
talnlnc  of  the  motion  for  umsnlt,  made  by 
rewondmts  Boo(2ie  and  Peteraoi  was  In  er- 
ror. 

The  dedslon  of  the  trial  court  la  affirmed 
80  far  as  ItB  rulings  upon  the  motloa  tat  a 
nonsuit  made  by  raqpondents  News,  WoU^ 
and  BfcB^iAand,  Jr.,  Is  cmieemed,  and  Oie 
decision  is  reversed  so  far  aa  ttie  action  tak- 
en by  the  trial  court  upon  the  motion  for 
nonsuit  made  tiy  respondoita  Bootbe  and 
Petersen  Is  concerned.  Oosts  are  awarded 
to  a^pellaut  against  respondent  Booths  and 
Petersen.  - 

lfOBaAN,.C3L  1.,  ctmcnra 

RIOB,  3.  I  concur  In  ttie  omduskm 
nadted.  Bven  tf  the  representatiofiB  made 
by  Petersen  in  the  presence  of  WoU^  as 
quoted  In  the  princ4>al  opinion,  might  sop- 
port  an  Inference  that  the  private  pumping 
plant  was  adequate  tor  the  purpose  of  Irri- 
gating the  40  acres;  still  I  thhik  It  Is  Insof- 


flclent  as  a  basis  of  action  for  fraud  against 
the  prlnrfpals  Wolf,  Nevers,  and  SfcFarland. 
Jr.  As  to  them  there  Is  an  absence  of  proof 
of  scienter.  Parker  v.  Herron,  30  Idaho,  327, 
164  Pac.  1013 ;  Johnson  t.  Holderman,  80  Ida- 
ho, 691,  167  Pac.  1030.  In  addition  to  this 
consideration,  the  evidence  Is  totally  Insuf- 
ficient to  furnish  the  Jury  with  any  basis  tmr 
estimating  damages  against  these  principals 
under  any  recognized  rule  as  to  the  measoi« 
of  damages  in  actions  of  this  kind. 


(H.utab.  US) 
In  re  WOIiOOTI^  BSTATBL  (ETo.  8810) 

(Supreme  Court  of  Utah.  Hardi  26^  191ft,) 

1.  Wizxs  «E3>M  —  Rxeaz  or  Dxsposmon 
Statutobt  Gbabacteb. 

Ihe  rigbt  to  dlqmae  of  property  by  will  is 
governed  and  controlled  by  statutes  which  an 
mandatory,  and,  nnless  stElcdy  complied  with, 
render  the  instrument  void  as  a  wilL 

2.  Wnxs  «sBl32— Oloobaphio  Will— Sia- 

nOHBB^  Bz,AinC— STATDTK— '^UBFLtTSAGn.** 

A  daimed  olograpUe  wlH,  written  by  dece- 
dent oa  a  stationer'a  irill  form  by  fiUiuff  the 
blank  spaces,  was  not  a  valid  will,  under  Comp. 
Laws  1917,  I  6316,  even  if  the  matter  written 
in  by  decedent  in  her  own  hand  standing  alone 
constituted  a  complete  testamentary  dispost- 
tioa;  the  printed  matter  not  being  "surplus- 
age," that  is,  extraneous,  impertinent,  super- 
fluous, or  unnecessary  matter. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  First  and  Sectmd  Series,  Sur- 
plusagej 

Appeal  from  District  Conr^  Salt  Lak« 
County;  R.  B.  Porter.  Judgew 

Petition  for  letters  of  administration  on 
the  estate  of  Mary  J.  Woloott,  deceased,  by 
Martin  Mahnkln,  and  i;>etltion  by  Mrs.  Hazel 
Brodbeck  for  letters  testamentary.  Frmn 
ah  order  appointing  Mahnkln  administrator, 
BrodbetA  appeala  Affirmed. 

Ray  Van  Oott,  of  Salt  UAe  City  (J.  W. 
McKlnney,  of  Salt  lake  City,  of  counsel),  for 
aro^lant. 

T.  Ellis  Browne  and  C.  W.  Morse,  botti  of 
Salt  Lake  Cl^,  fbr  respondent 

THUBUAN,  J.  This  Is  a  omtroversy  con- 
cerning the  legal  effect  ot  a  docnmoit  pui^ 
POTting  to  be  the. last  will  and  testamrait  of 
Mary  J.  Wiricott,  deceased.  The  controvert 
arises  between  Martin  Mahnkln,  petitioner 
tor  lettCTS  <tf  administration,  alleging  that 
tlie  deceased  died  intestate,  and  Mrs.  Head 
Brodbeck,  petltlmier  tor  letters  testamentary, 
alleging  that  deceased  l^t  a  wllL  The  docu- 
moit  is  not  witnessed,  but  was  offered  for 
probate  as  an  <dograpliic  will.  The  trial 
court  found  the  Issues  In  favor  of  Mnbnklii 
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and  entered  an  order  appointing  him  ad- 
ministrator of  the  estate.  Mrs.  Biodbeck 
appeals. 

The  validity  of  the  document,  as  an  olo- 
graphic wUl,  nnder  Gomp.  Laws  Utah  1917, 
i  6316,  Is  the  Bole  question  presented  for 
determlnatton.  The  Instrument  was  written 
upon  a  stationer's  will  form,  part  of  whldi 
was  printed  and  part  left  blank.  The  blank 
spaces  were  fllled  by  deceased  In  her  own 
handwriting.  The  words  and  l^ttres  ot  the 
entire  instrument  are  as  follows: 

"In  th9  name  of  Ood,  amen,  I,  Mary  J.  Wol- 
cott,  of  the  dty  of  Salt  Lake,  county  of  Salt 
Lake,  ttaU  of  Utah,  of  the  o^e  of  forty-ieren 
year«,  and  being  of  sound  and  dUposinff  mind 
and  memory,  and  not  acting  under  dureaa,  men- 
ace, fraud,  or  undue  infiuenoe  of  any  person 
vhatever,  do  make,  publitk,  ami  <fa(^are  tMt 
my  Uut  mil  and  teetament.  In  tnanner  following, 
that  ie  to  9ay: 

"FWtU  That  tbe  bouse  and  lot  together  with 
all  furniture  at  857  B.  6th  S.  St.  toitetber  with 
the  silverware  be  the  pn^erty  of  Mrs.  Haael 
Brod. 

**8eoonSty.  bedc  during  her  lifetime  and  after 
her  death  be  sold  snd  tbe  proceeds  be  placed  to 
the  benefit  of  tibe  Teachers'  Benefit  Association 
^  Selt  City. 

"Thiriti/.  That  the  house  and  lot  at  1210  9th 
East  be  transferred  to  Mrs.  Watson  Bradran 
of  Ophir,  Utah. 

"Tbat  tbe  house  and  lot  at  624  4th  Ave.  be 
transferred  to  Mrs.  Ella  Hurphy  Smith  during 
her  lifetime  and  after  her  death  be  sold  and 
ihAX  the  proceeds  be  placed  to  the  credit  of  tbe 
Salt  lAke  Teachers*  Hospital  Fond. 

"fHiat  my  tether's  violin  be  sent  to  Fred 
Weale  of  Ekdni,  N.  Y.  That  my  mink  furs  be 
given  to  Mrs.  Flora  Goodsell  of  Salt  Lake  City, 
Utah.  As  soon  as  possible  I  want  all  stocks 
and  vacant  property  disposed  of  and  after  all 
debts  be  paid  whatever  is  left  be  giv«i  to  the 
Teacher^  Hospital  Fond  of  Salt  Lake  City, 
Utah. 

"FesftMy.  I  want  my  horses  saddle  bridle 
buggy,  harness,  eta,  to  be  given  to  Jobn  Treut- 
len together  with  the  sum  oi  $100.00. 

"After  all  debts  are  paid  any  money  remain- 
ing  is  to  be  equally  divided  between  Ella  Mur- 
I^y  Smith  and  Hazel  Brodbedi.  My  mover's 
watch  is  to  be  given  to  her  niece  Kittle  Welts 
of  Auburn,  New  York. 

"I  hereby  appoint  Martin  Mahnkin  adminis- 
trator without  bonds, 

"Fifthly,  I  wish  the  sum  of  $2S0  paid  to 
Mrs.  Isal)eUe  D  [blot]  enny  of  Beaver,  Utah, 
also  $260  to  Mrs.  Mary  Mc  [blot]  Lane  of  Salt 
Lake  and  the  sum  of  $100  to  Mrs.  Harry 
Campbell  ot  Salt  Lake  City. 

"Bimthly.  

"LaaUv.  I  Aereby  nommote  end  appoint  


the  eccecutor*  of  thit,  my  la$t  usiU  and  tetta- 
ment,  and  herieby  revoke  all  former  will)  by  me 
made. 

Kitneee  whereof,  I  have  hereimto  eet  my 
hand  and  eeol  thit  Fifth  day  of  Oct,  kt  the 
year  of  owr  Lord  one  thouvMd  nine  hmidred 
eni  17.  Mazy  3.  Wolcott  [Ja  S.] 


"The  foregoing  imtrument,  eoneiating  of  two 
paget,  beaidet  tkia,  teat  at  the  date  hereof,  &f 
the  aaid  Mary  J.  Wolcott  aipned  and  aealed  and 
pubUahed  aa,  and  declared  to  he,  hia  laat  tmU 
and  teatament,  in  preaenee  of  ««,  who  at  hia 
requeat,  and  in  hie  preaenee,  and  In  the  preaenee 
of  each  other,  have  «s&«irtbed  o«r  nsMSS  sf 
witneeaee  thereto.       Mary  J.  Wolcott, 

"Beaiding  a<  Salt  Lake  City.  Utah. 


"BeeiOng  at  .** 

The  Italicized  words  and  figures  represent 
the  printed  portion;  tbe  remainder  was 
written  entirely  by  deceased.  The  statute 
above  referred  to  is  as  follows: 

"An  olographic  will  is  one  that  is  entirdy 
written,  dated,  and  rigned  by  the  band  of  the 
testator  himself.  It  is  subject  to  no  other 
form,  and  may  be  made  in  or  out  of  this  state, 
and  need  not  be  witnessed.  Such  wills  may  be 
proved  in  the  same  manner  as  other  private 
writings." 

[1]  niere  is  no  doubt  that  the  deceased 
intended  the  docummt  to  be  ber  will,  but 
the  right  to  disposeL  of  pnqpertr  hy  will  Is 
governed  and  controlled  entirely  by  stat- 
ute. Such  atatutes  are  mandatory,  and,  un- 
less strictly  complied  with,  tbe  Instrument, 
as  A  will,  is  void.  ThiM  will  appear  from 
numy  of  the  authorities  hereafter  cited. 

[S]  Appellant,  in  offering  tlw  document  for 
probate,  offered  only  tlie  words  and  flgnxes 
written  by  tbe  deceased.  Her  counsel  ex* 
pressly  excluded  the  printed  matter  fron 
his  offer  and  by  this  means  sought  to  bring 
the  document  within  the  terms  of  tbe  stat- 
ute. The  offer  was  unique  and  the  proceed- 
ings somewhat  anomalous.  If  the  deceased 
had  written  across  the  printed  words  and 
flgurea,  or  throng  tliem,  or  mer  them,  or 
entirely  regardless  of  them  or  their  mean- 
ing and  effect,  her  writing  alone  would  have 
beoi  admissible  In  evidence  to  tlie  same  ef- 
fect as  if  written  on  blank  paper.  But  goA 
was  not  the  cas&  The  ivinted  matter  in  the 
instrument  offered  was  Just  as  much  a  part 
of  ll»  contents  aa  the  script  writtoi  by  her 
own  hand.  She  adopted  tihe  printed  nuttar 
in  order  to  fully  express  her  lnt«itl<nL  She 
no  doubt  procured  the  blanli  form  for  the 
purpose  of  aiding  her  to  express  her  Intoi- 
tion  In  a  formal  manner.  No  other  con- 
clusion can  prtn^ly  be  drawn  if  we  view 
the  Instrument  from  the  standpoint  of  rea- 
son unhampered  by  desire.  No  criticism  ot 
appellant's  counsel  can  be  Justly  indulged 
in  for  making  the  offer  in  the  way  he  did. 
While  frcHU  every  point  of  view  eudi  an 
offer  was  untenable,  nevertheless,  as  stated 
by  him,  there  does  not  appear  to  be  any 
adjudicated  cases  against  his  contention. 
Neither  does  it  appear  that  any  such  offer 
was  ever  made  before  in  a  case  of  this  kind. 
Counsel  has  referred  us  to  no  authority.  If 
there  are  authorities  sustaining  the  right  of 
a  party  to  offer  for  probate  as  a  will  such 
portions  of  a  document  as  he  may  dedra 
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for  the  purpose  of  making  a  case,  while  ex- 
cluding other  portions  which  would  defeat 
his  purpose,  such  authorities  are  not  well 
considered,  and  we  would  hesitate  to  follow 
them.  If  the  matter  excluded  from  the  of- 
fer was  totally  disconnected  therefrom,  was 
not  germane,  or  was  aitirely  irrelevant  to 
the  purpose  and  object  of  the  Instrument,  a 
different  question  would  be  presented.  Such- 
matter  might  be  treated  as  surplusage  and 
disregarded.  •Surplusage"  is  defined  by  a 
distinguished  anthor: 

"Matter  In  any  Imtrument,  foreign  to  the 
purpose;  whatever  is  extraneons,  impertinent, 
•uperfiuoos  or  unnecessary."*  Anderson's  Dic- 
tionary of  Law,  997;  Adams  t.  Capital  fitata 
Bank,  74  MIssl  807,  20  Sooth.  881. 

Instances  of  wadh  matter  occur  in  many  of 
the  cases  dted.  The  ftict  that  the  matter 
written  by  deceased  In  her  own  band,  stand- 
ing alone,  might  constitute  a  complete  tes- 
tamentary disposition  of  her  property,  does 
not  alter  the  case.  The  document  offered  by 
appellant  Is  not  the  document  prepared  by 
deceased  as  her  wHL  The  docummt  ac- 
tnaUy  prepared  by  her  does  not  meet  the 
statutory  requirements.  In  dther  case  the 
Instrument  cannot  be  sustained  as  a  will 
without  arbitrarily  setting  the  statute  aside 
and  sutatlcntlng  our  win  for  that  of  tiie 
Legldature.  Tills  we  hare  no  rlgbt  or  power 
to  iio,  taowerer  mndb  we  may  appreciate  the 
hardship  Indduit  to  a  strict  construction  In 
the  present  case.  Unflinching  loyalty  to  the 
law,  both  In  letter  and  In  spirit.  Is  the  only 
sore  ground  upon  whldi  to  stand.  Sroi  if 
we  had  the  right  to  express  our  views  in 
the  present  case  as  to  what  tiie  statute  ought 
to  we  are  not  prepared  to  say  what 
Ganges  should  be  made.  Ibe  law  In  ques- 
tion is  founded  uiMm  wise  and  pmdoitlal  con- 
siderations. It  is  based  upon  the  experience 
of  enll^tened  govemments  whose  growth 
and  derelopmcot  haye  beai  upward  and  on- 
ward In  Qie  attainment  of  a  b^ier  elvlllsa- 

tlML 

It  Is  not  our  purpose  to  onnmrat  upon  the 
authOTltles  dted  by  the  iMrttes  litigant. 
The  bri^  on  both  sides  have  beesi  well 
prepared  and  the  leading  authfflltles  care< 
fully  collated,  thereby  rendering  the  court 
a  service  the  Impcntance  of  whldi  Is  duly 
acknowledged. 

AK>ellanf e  counsel  relies  on  the  follow- 
ing autbcnittes:  Morrlsra  et  al.  v.  Bart* 
lett.  148  Ky.  833,  147  S.  "W.  761,  41  I*  R.  A. 
(N.  S.)  39;  1  Jarman,  Wills,  20;  In  re  Es- 
tate of  Rand.  01  GaL  468,  44  Am.  R^.  555 ; 
In  re  Sailer's  Estate  78  Gal.  477,  21  Pac. 
9;  Baker  r.  Brown,  83  Miss.  793,  80  SVnith. 
039,  1  Ann.  Gas.  871;  Succession  of  Robert- 
son, 49  La.  Ann.  868,  21  South.  086,  02  Am. 
St.  Rep.  672;  Emsweller  v.  Wallace.  78  W. 
Ta.  214.  88  S.  E.  '^7;  Pena  v.  New  Orleans, 
18  La.  Ann.  80,  71  Am.  Dec.  000;  14  Ency. 
Ev.  435,  480;  In  re  Estate  of  Slierrett,  67 


GaL  58S,  8  Pac.  TSl;  Alexander,  Cbmni. 
Wills,  i  1814;  also  section  1312,  same  vol- 
ume; Armstrong  v.  Walton,  lOS  Miss.  887, 
62  South.  178,  46  L.  B.  A.  (S.  S.)  552.  Ann. 
Gas.  1910^,  187;  In  re  Ghevalller'a  BstatOb 
159  Gal.  161,  113  Pac;  180;  In  le  Lafeemey- 
er's  Estate,  135  Gal.  28,  66  Pac.  901.  87  Am. 
St.  Rep.  90;  Calne  t.  ^gmbartli.  87  Utah. 
69^  106  Pac.  045. 

Respondent's  counsd  dtes  the  following 
authorities  to  the  effect  that  the  Instrument 
is  not  a  valid  will:  In  re  Jenkln's  Will,  157 
N.  a  429,  72  S.  n.  1072,  37  L.  B.  A.  (N.  S.) 
842;  In  re  Estate  of  Martin,  58  Gal.  580; 
In  re  Oarpenter'a  Estate^  172  GaL  464.  156 
Pac.  404,  U  B.  A.  1910E,  498;  Armanfs  Suc- 
cession, 48  La.  Ann.  314,  9  Soofli.  S(t,  20 
Am.  St  Bep.  183  ;  Hdrs  of  Williams  t. 
Hardy,  16  La.  Ann.  280,  In  whltih  It  Is  said. 
'*Where  a  testament,  purporting  to  be  of 
the  olographic  kind.  Is  not  entirely  wrlttoi 
by  the  testator.  It  Is  null;"  Succession  of 
Robertson,  49  La.  Ann.  868,  21  SouUi.  688. 
62  Am.  St  Rep.  672;  In  ze  Plumel^  Es- 
tate, 151  Cat  77,  90  Pac.  192,  121  Am.  St 
Repw  100;  In  re  Noyes*  Estate.  40  Mont 
190,  105  Paa  1017.  26  L.  R.  A.  (N.  S.)  1145, 
20  Ann.  Gas.  800 ;  In  re  Estate  of  Band.  6t 
-Gal.  408,  44  Am.  Bep.  655  ;  8  Alexander. 
Gomm.  mils,  |  812;  In  re  Estate  of  Bill- 
ings, 04  GaL  427,  1  Pac.  701,  In  whldi  the 
court  said: 

"Sec.  1277,  Civil  Gods,  requires  that  a  pa- 
per, to  constitute  an  olograptiic  wlU,  must  be 
entirely  written,  dated,  and  signed  by  the  hand 
ot  the  testator.  It  must  be  entirely  written, 
it  must  be  entirely  dated,  and  it  must  be  en- 
tirely siened  by  him.  If  It  be  partly  written 
by  him  and  partly  written  by  another,  or  print- 
ed;  if  it  be  partly  dated  or  signed  by  him  and 
partly  by  anothei^t  Is  not  a  compliance  with 
the  sutnte." 

The  following  excerpts  from  standard  au- 
thors on  wills,  quoted  by  respondent,  are 
partlnrat: 

*lt  is  alwolntdy  essential  that  an  OlograpUe 
wHl  be  wh^dly  in  the  handwriting  of  the  testa- 
tor. Therefore  an  Instrument  partly  written 
and  partly  printed  will  be  refused  pr<^te.**  80 
Ency.  Law  (2d  Ed.)  p.  552. 

"A  holographic  will  is  one  wholly  written, 
dated,  and  signed  in  the  proper  handwriting 
the  trstator."    Hcmsen,  Preparation  and  Goei- 
tests  of  Wills,  p.  19. 

See,  also,  Sdiouler  on  Tmis;  IlncotDrs  and 
Administrfltors,  {  260,  and  1  UnderhiU,  Law 
of  Wills.  15. 

"The  holographic  will  must  be  entirely  In 
the  handwriting  of  the  testator,  at  least  as  to 
every  part  necessary  to  its  validity.  A  will 
written  on  the  printed  form  by  filling  In  blanks 
is  not  a  good  hdograpblc  wllL"  Page,  WiUs, 
9  230. 

"The  writing  must  all  be  made  by  the  testa- 
tor. A  will  on  a  printed  form  with  the  blanks 
filled  in  the  handwriting  of  the  deceased  is  not 
holographic.**   Rood,  Wills,  |  270. 
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Tb»'  decided  weight  of  antbority  seems  to 
be  against  the  cootentloii  of  appellant  Tbe 
Judgment  Is  affirmed  at  appellant's  costs. 

COKFMAN,  a  J.,  and  FBICE;  WSitEB, 
and  OIDSON,  J  concur. 


(U  UtaU,  1G8) 

BLAKE  T.  BABDINO.   (No.  8313.) 

(Supreme  Court  of  tTtab.  March  29, 1919.) 

1.  BVIDENCK  ^359<1>— DOOmBNTAST  BTI- 
DEKCB— FHOT0OaA.PHS. 

In  an  action  bj  an  Infant  to  recover  the 
▼aloe  of  a  ponj,  bamesa,  and  hnggj  which  he 
had  delivered  to  defendant  in  exchange  for  cer- 
tain ctock  after  his  offer  to  return  the  stock 
and  his  alleged  disaffirmance  of  the  contract, 
a  properly  Identified  photograph  showing  the 
pony,  harness  and  buggy  at  time  of  trade  was 
admissihle  as  bearing  on  their  valoew 

2.  EviDXNOB  ^s>880— PHOTOGsaPH— IimiTin- 

OATION. 

Before  a  photograph  of  a  pony,  hamesB,  and 
boggy  was  admissible  to  Aow  Its  value  at  the 
time  of  a  trade  therefor,  It  must  be  shown  that 
it  is  sobstantially  a  tme  and  correct  picture, 
though  it  need  not  show  the  minntest  details. 

S.  IlTFANTS  «=»58(2>^DlBAmBlCAllGI  OF  SX- 

oaANOK  or  Pbopbbtt— Talus  or  Piofibtt 

OFTEBED  to  be  BBTUBIfED. 
Plaintiff,  an  infant,  might  disaffirm  the  sale 
or  exchange  of  his  pony,  hameaa,  and  buggy 
tor  stock,  so  that  the  value  of  the  property  re- 
ceived and  offered  to  be  returned  to  defendant 
was  immaterial. 

4.  iNrANTS  «=s68(2)— GOHTBACTS— DlSAniBH- 

AKOB— Retubn  or  Consideration. 
Under  Comp.  Laws  1917,  {  3956,  all  that  an 
Infant  seeking  to  disaffirm  his  contract  is  n> 
qnired  to  restore  is  the  money  or  property  ro- 
cefred  by  liim  nnder  the  eontmet  "remaining 
within  Us  control  at  any  time  after  attaining 
his  majority,"  but  be  may  not  retain  it  indefi- 
nitely, and  most  elect  to  disaffirm  nndcr  the 
■tatate  within  a  reasmable  time  after  majority. 

5.  iRTARn  4S»5S(2)— DlSAFPIBlCANCB  OW  CON- 
TBAOI— BESTOBATION. 

In  view  of  Comp.  Lawa  1917,  |  395ft,  it  is 
not  tlie  Uiw  that  an  infant  may  not  disaffirm 
and  recover  if  tlm  property  he  has  received  has 
bQoome  worthless,  as  be  is  not  required  to  place 
the  other  party  to  the  contract  in  exact  statu 
qoo,  and  an  adult  dealing  with  a  minor  as- 
somes  all  the  risks  of  loss. 

Appeal  from  District  Court,  Salt  Lake 
County;  B.  B.  Pmrter,  Judge. 

AcUon  by  Prank  G.  Blake,  an  Infant,  by 
T.  W.  Blak^  his  guardian  ad  litem,  against 
0.  D.  Harding.  Verdict  and  Jndgmoit  tor  de- 
fendant, and  plalntig  appeals.  Beveraed  and 
remanded,  with  directiona  to  grant  a  new 
trial. 


James  D.  Pardee,  of  Saltt^ke  City,  for  ap- 
pellant 

H.  A.  Smith,  ot  Salt  Lake  City,  for  re- 
spondent. 

FBJCK,  J.  Frank  Blake,  an  infant,  by 
T.  W.  Blake,  his  guardian  ad  litem,  bron^ 
this  action  against  the  defendant  to  recover 
the  value  of  a  certain  pony,  harness,  and 
buggy.  Among  other  things,  it  la  in  sub- 
stance alleged  In  the  complaint  that  the 
plaintiff  is  an  infant;  tliat  on  a  day  named 
he  and  the  defendant  entered  into  an  agree- 
ment whereby  he  agreed  to  sell  and  deliver 
to  the  defendant  a  certain  pony,  harness,  and 
buggy  at  tbe  agreed  value  of  $150,  for  which 
defendant  agreed  to  deliver  to  plalntiCT  3.000 
shares  of  tbe  capital  stock  of  the  Deer  Ridge 
Mining  Company,  of  the  agreed  value  of  $150; 
tbat  tbe  said  pony,  hamees,  and  buggy  were 
duly  delivered  to  and  received  by  defend- 
ant and  plaintUt  duly  received  the  3,000 
shares  of  stock;  tbat  the  plaintiff  la  an  infant 
and  disaffirms  said  contract  of  sale  or  ex- 
change as  aforesaid  and  offers  to  return  to  the 
defendant  said  3,000  shares  of  mining  stock 
together  with  3,000  shares  of  the  stock  of  the 
Valley  View  Mining  Company.  wbltA  latter 
stock  was  received  by  plaintiff  by  reason  of 
bia  ownership  of  said  3.000  shares  of  stock  of 
the  Deer  Bldge  BUnlng  Company;  that  the 
plaintiff  tendered  to  the  defendant  all  of 
the  stock  aforeaald  and  demanded  that  the 
defmdaat  return  to  pialntlfl  said  pony, 
bamesa,  and  buggy  or  the  value  thereof 
namely,  the  sum  of  $150;  that  tbe  defend- 
ant sold  said  pony,  bameaa,  and  buggy,  and 
has  placed  It  beyond  his  power  to  return 
the  same  to  plaintiff,  wbuefrae  plaintiff 
prays  Judgmoit  for  the  TBlne  thereof,  to 
wit,  the  sum  of  $160,  etc. 

The  defendant  filed  an  answer  to  ttie  com- 
plaint In  which  he  in  ^ect  dmled  all  ot 
the  all^tlona  thereof.  He  also  set  up  as  a 
part  of  hta  answer  an  affirmative  defense^ 
which,  taowever.  In  view  of  tbe  aaslgnmoits 
of.  error  bertfnafter  referred  it  la  not 
necessary  to  mentlMi  further. 

Tbe  case  was  submitted  to  a  Jury,  whlcA. 
under  the  Instructlws  ot  the  court,  returned 
a  verdict  in  favor  of  the  defendant  Judg- 
ment was  entered  on  the  vradict,  and  fbe 
plaintiff  aKKals. 

[1, 2]  ^e  flrst  aastgnment  of  error  re- 
lates to  the  exclnslmi  of  cotaln  evidence 
offered  by  the  plaintiff,  fnie  defendant 
denied  the  value  of  tbe  pcmy,  liameas,  and 
buggy  as  alleged  by  the  plaintiff,  and  tiiere 
seems  to  have  been  considerable  difference 
respecting  tbelr  value  between  ttie  plaintiff 
and  tbe  defendant  Tbe  plaintiff  ttaerefme, 
In  connection  with,  and  as  a  part  of,  tlie 
description,  and  as  showing  the  condition  of 
the  pony,  harness,  and  buggy,  offered  tat 
evidence  a  photograph  of  the  pony,  harness, 
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and  hueey  showing  the  pony  bitched  to  the 
Lnggy  and  taKeii,  as  we  understand  it,  atwnt 
the  time  the  trade  was  made.  It  seems  the 
photograph  was  properly  Identified,  and  the 
evidence  showed  that  the  photograph  was 
a  true  picture  and  representation  of  the 
poDjt  harness,  and  buggy.  We  cannot  see 
wliy  the  offered  photograph  does  not  come 
squarely  within  the  rule  laid  down  In  the 
case  of  DedriChs  t.  Salt  Lalie  City  Bd.  Co., 
14  Utah,  137.  46  Pae.  656,  35  L.  R.  A.  802. 
It  is  held  in  that  case  that  photographs  "are 
admissible  as  appropriate  aids  to  the  Jury  In 
applying  evidence,  whether  It  relates  to  pej^ 
sons,  things,  or  places."  In  coonectloD  with 
his  evidence  relating  to  the  value  of  the  pony, 
harness,  and  buggy,  the  plaintiff  certainly 
had  the  right  to  describe  them  and  their 
condition  fully  and  in  detalL  We  cannot 
see  why  a  photograph  which  la  shown  to  be 
a  correct  representation  of  an  object  Is  not 
as  proper  as  any  other  description  would  be. 
As  a  matter  of  course,  before  a  photograph 
ia  admissible  under  the  circumstances  dis- 
closed In  this  case,  it  must  be  made  to  appear 
that  It  la  a  true  or  correct  picture  or  repre- 
sentation of  the  object  photographed  and  in 
qneatUm.  By  that  Is  not  meant  that  It  most 
be  lOiown  that  the  phot<«raph  is  a  true  and 
correct  picture  m  repreeentatloa  of  the  object 
phot<«npbed  In  the  mlnutort  details,  but  It 
must  be  made  to  appear  that  the  photi^praph 
la  a  substanUally  true  and  correct  picture  or 
r^resentatlon  of  the  object,  and  not  a  dis- 
torted or  false  one.  Of  course,  the  photo* 
graph  Is  not  evidence  of  the  value  of  the 
property,  hut  It  may  aid  the  court  or  Jury  to 
betttf  understand  and  appreciate  the  evl- 
demce  relating  to  the  value.  Wfe  are  of  the 
cq^ICHi  that  the  photograph  should  have 
been  recdved  la  evidence  for  the  purposee 
Indicated  above,  and  that  the  court  erred  In 
excluding  It. 

[S]  It  la  next  Insisted  that  the  court 
errad  In  permitting  the  defendant  to  show 
the  value  of  the  Deer  Ridge  Mining  Com- 
pftny*B  stock.  The  assignment  Is  based  upon 
the  gnmnd  that.  If  the  plaintiff  had  a  right 
to  disaffirm  the  sale  or  esdiange  of  the 
property  described  in  the  cmnplalnt,  the  value 
ot  the  stock  which  he  offered  to  return  to 
the  defmdant  was  wh<^  Immaterial.  We 
dink  the  contention  Is  sound.  The  plain- 
tiff, being  an  Infant,  had  the  right  to  dis- 
affirm the  sale  or  eztibange  of  the  property, 
and  therefore  the  value  of  the  property  he 
rec^ved  and  offered  to  return  to  the  defend- 
ant was  necessarily  Immaterial.  We  cannot 
se^  however,  how  any  prejudice  resulted  to 
the  plaintiff  by  tbe  court's  ruling,  and  there- 
fore. If  this  were  the  only  error,  we  should 
not  feel  disposed  to  reverse  the  Jndgmmt 

It  Is  next  assigned  as  error  that  the  court 
erred  In  charging  the  Jury.  Tbe  court 
charged  as  follows: 


*7oa  are  further  Instructed  that  tt  Is  the 
poUcy  of  tbe  law  to  shield  or  protect  an  Infant 
from  the  improvidence  Incident  to  his  youtii  and 
Inexperience,  but  not  to  debar  blm  from  the 
privilege  of  contracting,  or  to  permit  bim  to 
depart  from  the  principles  of  comm<m  honestr. 
Ton  are  farther  instructed  that,  if  7on  believe 
tbe  contract  in  questloD  was  a  tmtr  and  reason- 
able contract  wben  entered  toto,  and  If  the 
plaintiff  has  parted  with,  or  is  unable  to  re- 
turn, the  consideration  he  recdved,  or  If  the 
property  received  by  bin  cannot  lie  restored 
by  blm,  be  Is  not  entitled  to  disaffirm  his  con* 
tracL  In  other  words,  U  yon  believe  that  tbe 
contract  In  evidence  was  fair  and  reasonable, 
and  was  free  from  any  fraud  or  bad  folth  on  the 
part  of  the  defendant,  and  if  you  further  find 
tbat  the  mining  stock  traded  to  the  plaintiff  by 
the  defendant  is  now  worthleas,  the  plaintiff  Is 
not  entitled  to  recover  In  thb  action." 

Our  statute  (Comp.  Laws  1917,  i  3956)  re- 
lating to  the  right  of  minors  to  disaffirm  their 
contracts  reads  as  follows: 

"A  minor  Is  bound  not  only  by  contracts  for 
necessaries  but  also  by  his  other  contracts,  un- 
less he  disaffirms  them  before  or  within  a  rea- 
sonable time  after  he  attains  his  majority  and 
restores  to  the  other  party  all  money  or  proper- 
ty received  by  him  by  virtue  of  s^  contract 
and  remaining  within  his  control  at  any  time 
after  attaining  his  majority." 

As  we  view  it,  the  Instnictton  Is  in  direct 
conflict  with  the  foregoing  statute.  Onie 
court  <diarges  the  Jury  that,  if  tbe  contract 
of  ttxcbange  was  "fair  and  reasonable, 
•  *  •  or  If  the  property  received  by  him 
[the  minor]  cannot  be  restored  by  blm  he  Is 
not  entitled  to  Usafflim  the  contract,**  and, 
further,  If  the  mining  stock  *is  now  worth- 
les^"  idalntifl  cannot  recover  In  the  action. 
Hie  right  of  an  tnfhnt  to  disaffirm  his  om- 
tract  does  not  deprad  upon  wliether  It  was 
fair  and  rea8onabl&  The  vice  of  the  cliarg^ 
therefbre,  lies  in  the  statement  that.  If  the 
contract  was  foir  and  reasonable^  the  right 
on  the  part  of  the  Infant  to  disaffirm  Is 
lost  TttB  tt^t  at  an  Infant  to  disaffirm  his 
contract  does  not  dei^eoA  m  whether  the  am- 
tract  Is  fiUr  and  reasonable.  It  the  right 
exists  at  all.  It  does  not  depend  on  whether 
the  contract  is  fair  and  reasonable  or  not. 
As  a  matter  of  course,  no  Infant  shonld  be 
bound  by  &  contract  which  la  In  Its  terms 
unftdr  and  unreasonable^  but,  on  Q>e  other 
hand,  he  should  not  be  bound  merely  be- 
cause the  contract  Is  folr  and  reasimable. 

[4]  Nor  Is  It  the  law  that.  If  an  InAint 
cannot  or  does  not  restore  what  he  received 
under  the  contract,  he  baa  forfeited  his 
right  to  disaffirm.  We  know  of  no  decisions 
which  go  to  that  exteuL  Our  statute  cer- 
tainly does  not  impose  such  a  burden.  The 
statute  Is  dear  and  explicit  as  to  that  AU 
tbe  infant  is  required  to  restore  is  the  money 
or  property  received  by  him  und^  tbe  con- 
tract "remaining  within  his  control  at  any 
time  after  attaining  his  majority.'*  Of 
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course.  It  Is  not  Intended  by  the  language 
used  In  the  statute  that  the  minor  may  re- 
tain the  property  Indefinitely,  but  he  most 
elect  to  disainrm  and  comply  with  the  staC- 
ntory  provision  within  a  reasonable  time 
after  attaining  hta  majority.  The  statute  of 
Iowa  (Code  of  Iowa,  Ann.  1897,  }  S189)  la  like 
our  section  3956  above  quoted.  In  passing  on 
tbe  right  and  doty  of  a  minor  under  that 
statute,  the  Supreme  Court  of  Iowa»  in 
Beickler  v.  Ouenther,  121  Iowa,  at  page 
422,  96  N.  W.  89e.  said: 

The  plaintiff  offered  in  writing  to  return 
tile  team.  This,  in  the  absence  of  an  accep- 
tance, was  equivalent  to  tbe  actual  tender  of  the 
property.  But  he  disposed  of  the  horses  riz 
weeks  later,  and  it  Is  said  that,  because  of  not 
keeping  the  tender  good,  he  should  be  defeated 
in  thta  action.  Disaffirmance  is  one  thing  and 
restoration  of  property  quite  another.  The 
minor  may  disaffirm  before  he  attains  the  age  of 
21  years.  Cbilds  Dobbins,  65  Iowa,  203 
rr  N.  W.  496],  He  Is  only  required  by  tbe 
statute  to  restore  the  money  or  property  re- 
ceived by  virtue  of  tbe  contract  'remaining 
within  his  control  at  any  time  after  attain* 
ing  his  majority.*  As  stated,  be  ceased  to  be 
the  owner  of  the  team  t>efore  becoming  of  age, 
and  thereafter  was  not  in  control  of  anything  re- 
ceived from  defendant.  There  was  then  notliing 
In  his  keeping  to  restore." 

In  Gray  v.  Grimm,  157  Ky.  603,  163  S.  W, 
762,  In  speaking  of  the  duty  Imposed  by 
law  upon  an  Infant  In.  disaffirming  bis  con- 
tract, it  is  held: 

"Upon  disafErming  a  contract,  the  infant  most 
restore  what  he  has  received  under  the  contract, 
if  he  still  has  it ;  but  he  is  not  required  to  re- 
store what  b'e  has  received  under  tbe  contract 
where  be  has  wasted  or  spent  it" 

In  White      New  Bedford  Cotton  Waste 

Corp.,  178  Mass.  20,  69  N.  B.  642,  It  is  held: 

"An  infant  docs  not  lose  his  right  to  disaf- 
firm a  contract  because  he  cannot  pat  the  other 
party  to  tbe  contract  in  statu  quo.** 

To  the  snme  effect  Is  Gage  t.  MencMr 
CPex.  Civ.  App.)  144  S.  W.  717,  and  Wdller 
T.  Ghuse  Grocery  Co.,  241  111.  398,  89  N.  E. 
796,  28  L.  R.  A.  (S,  S.)  128, 132  Am.  St  Rep. 
210,  16  Ann.  Cas.  522. 

[K]  Moreover,  it  is  not  Ow  law  that  an 
Infant  may  not  disaffirm  and  recover  If  the 
property  he  has  received  has  become  worth- 
less, as  the  court  charged  the  Jury  In  this 
case.  That  statement  is  likewise  In  direct 
conflict  with  our  statute.  To  so  hold  is  to 
Impose  the  duty  upon  the  Infant  to  place 
the  other  party  to  the  contract  In  eiact  statu 
quo.  To  so  hold  is  to  disregard  and  mis- 
apply tbe  purpose  of  the  law.  The  law  is  In- 
tended for  the  benefit  and  protecticm  of  the 
minor:  and  hence  an  adult.  In  dealing  with 
a  minor,  assumes  alt  the  risk  of  loss. 
Under  the  instruction,  however,  tbe  minor  Is 


required  to  assume  sudi  risk.  Tbe  charge  Is 
therefore  clearly  and  manifestly  erroneous. 

In  view  of  what  has  been  said.  It  Is  not 
necessary  to  dwell  upon  the  assignments  re- 
lating to  the  court's  refusal  to  charge  as  re- 
quested. Those  requests  merely  stated  the 
law  as  we  have  outlined  It  In  different  ways. 
Tbe  court,  no  doubt,  clearly  erred  in  refus- 
ing the  requests  In  whtfdi  the  law  la  stated 
as  indicated  herein. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  la  remanded  to  the 
district  court  of  Salt  Lake  county,  with  di- 
rections to  grant  a  new  trial;  a]M>eUant  to 
recover  costs  on  appeaL 

CORFMAN,  C.  J.,  and  WEBBR,  GIDSON, 
and  THURMAN,  JJ..  concur. 


(54  uuh,  US) 

J.  L.  PRICE  BROKERAGE  CO.  v.  DIXON. 

(No.  3273.) 

(Supreme  Court  of  Utah.  March  22, 

Sales  4=»66— Salx  to  Bbokebaqx  CoMPAirT— 
CoNTBACT— Right  to  Coioassion. 
Where  plaintiff  brokerage  company  offered 

to  buy  peaches  of  defendant,  who  offered  to  adl 
at  price  per  basket,  and  plaintiff  replied  that  if 
peaches  were  No.  I's  defendant  ooold  book  an- 
other company  20  cars,  contract  of  sale  between 
parties  reeulted,  it  being  immaterial  to  whom 
peaches  were  delivered,  and  by  whom  actually 
paid  for,  so  that  plaintiff  could  not  recover  com- 
missions a*  on  a  brokerage  transaetion.i 

Appeal  from  District  Court.  Utah  Ooonty; 
A.  B.  Morgan,  Judge. 

Action  by  the  J.  L.  Price  Brokerage  Com- 
pany against  J.  D.  Dixon,  doing  business  aa 
J.  D.  Dixon  &  Sons.  From  jndgmoit  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

Lee  L.  Baker,  of  Provo,  and  Skem  &  Skeen, 
of  Salt  Lake  Cl^,  for  appellant 
Parker  ft  Robinson,  ct  Provo,  for  respond- 

CORFMAN,  O.  J.  Plaintiff  commenced 
this  action  In  the  district  court  of  Utah  coun- 
ty to  recover  the  sum  of  ?475  alleged  to  be 
due  and  0%%'lng  It  as  a  brokerage  commission 
for  the  sale  of  peaches  for  the  defendant 

In  substance,  tbe  complaint  alleged: 

That  the  plaintiff  Is  a  Missouri  corporation 
duly  authorized  to  do  and  carry  on  a  brokerage 
business  in  selling  fruit,  etc.,  and  that  It  has 
complied  with  all  tbe  laws  of  the  state  of  Utah 
necessary  to  entitle  it  to  do  business  In  the 
state;  that  on  or  about  Augnst  10,  1917,  as 
such  hn^erage  firm,  the  plaintifl  aold  to  E.  D. 


>  Hurstlck  T.  Fox,  9  Utah,  lU,  IS  Pac.  2S1;  Bail- 
er v.  Lelsbman.  U  Utah,  129,  89  Pac.  78,  18  Ana 
Cu.  lUS. 
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Smith  Mercantile  Company  of  St.  Joseph,  Mo., 
for  the  defendant,  9,500  bariiels  of  peaches  at 
per  basket,  for  which  tiie  defendant  was 
to  pa7  the  plaintiff  the  secastomed  rate  of  com- 
mission of  5  cents  per  basket ;  that  on  or  about 
Ansnat  16,  1917,  the  defendant  confirmed  said 
sale  and  agreed  to  par  the  plaintiff  said  com- 
mission, and  said  sale  was  folly  consummated ; 
and  that  the  defendant  was  paid  in  fall  b;  said 
B.  D.  Smith  Mercantile  Company  for  said 
peadiea  on  or  about  Norember  1, 1917. 

The  answer  admits  that  tlie  plaintiff  Is  a 
Bflasoorl  corporation,  that  die  alleged  com- 
mission has  not  been  pfdd,  and  denies  genes' 
ally  all  the  other  allegations  of  the  com- 
plaint. 

Trial  was  to  the  court  without  a  Jury,  and 
the  Issues  were  ftmnd  In  favor  of  Oie  de- 
fendant. 

Motion  f6r  new  trial  was  made  and  d»- 
nied.   Plalntlfl  appeals. 

The  contention  between  the  parties  to  ttils 
action  arises  over  the  construction  and  mean- 
ing to  be  placed  on  certain  letters  and  tele- 
grams eonstitntlng  the  transaction  between 
tbem  InTtdvlng  tbe  sale  of  9,B00  baskets  of 
peadies  at  $1.25  per  .basket  Tba  plalntlfl 
contends  that  the  sale  was  made  by  It  for  the 
defmdant  to  another  on  a  brokerage  basts, 
its  commission  to  be  five  cents  pw  basket 
On  the  other  hand,  ,  the  defendant  contrads 
the  sale  was  made  direct  to  plaintiff  for  a 
net  price  to  it  of  91.25  per  basket 

Tbe  testimony  shows  that  negotiations 
were  opened  betwem  the  parties,  first  by  the 
plaintiff  addressing  to  the  defendant  tbe  fol- 
lowing letter  bearing  date  Aognst  8,  1917: 

"We  loant  to  httjf  a  few  cars  of  number  one 
Elberta  peaches  packed  In  bnshel  baskets  for 
shipment  just  as  soon  as  they  are  matured  and 
ready  to  move.  Wire  us  upon  receipt  of  this 
card  your  very  best  price.  Wa  wttt  bup  fhom 
omtright  from  you;  sell  them  on  a  brokerage  or 
handle  tbem  on  commission,  which  erer  you  pre- 
fer. Get  in  touch  with  us  at  once.  We  will  do 
business  gnick  if  your  prices  are  right 

"Wire  US  at  once. 
"Respectfully,  J.  L.  Price  Brokerage  Co., 
"St  Joseph.  Mo.** 

(Italics  ours.) 

Defaidant  responded  by  wire; 

"Prove,  Utah,  Aug.  6,  17. 
"J.  L.  Price  Brokerage  Co.,  St  Joseph,  Mo. 

"Win  ««H  twenty  cars  of  Elberta  peaches  on 
cars  Prove,  in  bushel  baskets  one  dollar  twenty- 
fire  cents  a  basket  WUl  commence  shipping 
aboot  Sept  first         J.  D.  Dixon  &  Sons." 

(Italics  onrs.) 

Plaintiff  replied  by  wire: 

"St  Joseph,  Mo.,  August  8,  1917. 
"J.  Dl  Dlnm  ft  Sons,  Provo,  Utah. 

"Can  use  twenty  cars  number  one  Elbertas 
shipment  when  ready  one  dollar  per  bushel  all 
Uc  associations  your  state  quoting  this  price. 

"J.  I*  Price  Brokerage  Oo." 


Plaintiff  later  replied: 

"St  Joseph,  Mo.,  August  10;  1917. 
"J.  D.  Dixon  &  Sons,  Provo,  Utah. 

"If  peaches  quoted  your  wire  sixth  numbw 
ones  book  EL  D.  Smith  Mercantile  Company 
twenty  cars.'  Wire  confirmation. 

"J.  L.  Price  Brokerage  Co." 

Defmdaat  responded: 

"Provo,  Utah,  Aug.  10,  1917. 
"J.  L.  Price  Bkg.  Co.,  St  Joseph,  Mo. 

"/  herehv  oonfirtn  %oire  of  tixih  will  lell  you 
twenty  cars  Elberta  No.  1.  peaches  f.  o.  b.  cars 
Provo  at  one  dollar  and  twenty-five  cents  a 
bushel  basket.  J.  D.  IMzon  ft  Sons.'* 

(Italics  ours.) 

PlaintUTs  letter  foUowed: 

"August  18, 1917. 
'  "J.  D.  Dixon  ft  Son%  Provo,  Utah— Gentle- 
men:  Oonftrminfr  the  tpfrai  which  passed  be- 
tween us,  we  inclose  you  sales  ticket  on  twenlar 
cars  of  No.  1.  Elberta  peaches  which  «M  soU  ik« 
B.  D,  Smith  MeroatMle  Co. 

"Kindly  advise  when  you  will  start  shipping 
these  peaches  so  we  can  make  arrangements  at 
this  end.  They  will  give  spedfleattons  as  to 
shipment  later. 

"Very  respectfully, 

"J.  Lw  Price  Brokerage  Cow** 

(Itslifis  onis.) 

'  Later  other  written  communications  pass- 
ed between  the  parties  relative  to  the  ship- 
ment of  the  peaches  and  regarding  some  ad- 
vancements demanded  on  the  part  of  the  de- 
fendant before  their  shipment  to  E.  D.  Smitb 
Mercantile  Company,  not  material  or  neces- 
sary to  be  considered  for  a  proper  determina- 
tion of  the  question  involved. 

The  defendant  testified  that  before  the 
shipment  of  the  peaches  one  Mr.  Wlzzard  ap* 
peared  at  the  ordhard  and  claimed  to  be  a 
representative  of  the  plaintiff  J.  L.  Price 
Brokerage  Company,  examined  and  accepted 
tbe  pack,  and  directed  defendant  to  "go 
ahead  and  ship,  and  write  your  drafts  on  E. 
D.  Smith  Mercantile  Company  for  your  mon- 
ey" ;  and  that  all  cars  of  peat^es  were  ship- 
ped In  accordance  with  Mr.  Wizzard's  in- 
structions. 

The  testimony  further  shows  that  the  ship- 
ment of  peaches  was  completed  during  the 
month  of  September,  1917,  and  that  no  claim 
was  made  by  the  plaintiff  on  the  defendant 
for  payment  of  commission  until  the  latter 
part  of  December  of  the  same  year,  when  the 
plaintiff  mailed  to  the  d^endant  a  letter  and 
statement  of  its  charges. 

The  trial  court  found  that  "the  plaintiff,  as 
a  brokerage  firm,  did  not  sell  for  the  account 
of  tbe  defendant,"  and  further  found  that 
the  defendant  Is  not  indebted  to  the  plaintiff 
In  any  sum.  It  is  of  these  findings  the  plain- 
tiff  ctHuplaliifl. 
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We  have  set  forth  In  full  the  several  com- 
munications between  the  parties.  We  do  not 
aeem  it  necessary  to  enter  upon  any  extend- 
ed discussion  as  to  their  purport  and  mean- 
ing. They  i^ak  for  themselres.  The  plain- 
tiff opened  n^otiatlons  by  saying:  "We  wpnt 
to  buy.  •  *  •  We  will  bny  them  outright 
from  yon.  *  *  •  Get  In  touch  with  ua  at 
once.  We  wIU  do  business  quick  if  your 
prices  are  right." — to  which  the  defendant 
replied  on  August  6th:  "Will  sell  twenty  cars 
of  Elberta  peaches  on  cars  •  •  *  ProTo,  in 
bushel  baskets  one  dollar  twoity-flve  cents 
a  basket."  The  plaintiff  on  August  10th  re- 
plied: *Tt  peaches  quoted  your  wire  sixth 
number  ones  book  B.  D.  Smith  Mercantile 
Company  twenty  cars.  Wire  conflrmatlon.'* 
The  defendant  responded  by  wire  the  same 
day:  "I  her^y  confirm  wire  of  sixth  will  sell 
you  twenty  cars  Elberta  No.  1.  peaches  f.  o  b. 
cars  ProTO  at  one  dollar  and  twenty-flve 
cents  a  bushel  basket."  On  Augnst  13th  the 
plaintiff  confirmed  these  communications  by 
a  letter  in  which  It  said:  "Oonflrming  the 
wires  which  passed  between  us,  we  Inclose  you 
sales  ticket  on  twenty  can  of  No.  1.  Elberta 
peaches  which  we  sold  the  E.  D.  Smltti  Mer- 
cantile Co.  Kindly  advise  so  we  can  make 
arrangraients  at  this  end.** 

It  Is  true  the  "sales  ticket"  referred  to  In 
the  latter  communication  Indicates  a  sale  of 
peaches  from  the  defendant  to  E.  D.  Smith 
Mercantile  Company,  and  a  brokerage  com- 
mission to  be  charged  by  the  plaintiff  of  fiv^ 
cents  per  basket,  but  as  against  whom  the 
diarge  la  to  be  made  the  "tldcet^  la  silent 


As  we  view  the  transaction  between  the 
parties,  there  was  an  offer  to  buy  by  the 
plaintiff  and  an  offer  to  sell,  at  a  certain 
fixed  price  f.  o.  b.  cars  at  Provo,  at  $1J25  per 
bushel  basket,  by  the  defendant.  The  wire 
of  August  6th,  on  the  part  of  the  defmdantr 
fixed  the  price,  and  the  wires  of  August  10th, 
on  the  part  of  the  plaintiff,  consummated  the 
transaction.  The  minds  of  the  parties  bad 
then  fully  met  and  a  binding  contract  had 
then  been  entered  Into  betwen  the  plaintiff 
and  the  defendant  Haarstlck  v.  Fox,  9 
Utah.  110,  33  Pac.  2S1-,  Bailey  v.  Lelsbman, 
32  Utah,  120,  80  Pac.  78.  13  Ann.  Cas.  1116; 
Cargtll  Commission  Co.  v.  Mowery,  09  Kan. 
389,  161  Pac.  634, 162  Pac.  313.  Moreover,  as 
we  view  the  testimony  there  can  be  no  other 
Just  Inference  from  the  communications  that 
preceded  or  followed  the  closing  of  the  trans- 
action than  that  the  sale  was  made  by  the 
defendant  to  the  plaintiff,  and  that  as  to 
whom  the  peaches  were  delivered  and  by 
whom  actually  paid  for  were  matters  ot  no 
material  amaeqnence.  Aa  Is  stated  In  the 
plaintUTs  letter  of  August  18th,  oonflrming 
the  telegrams  betwaoi  the  parties,  and  In- 
doslng  the  aalea  tltftet  or  memorandum,  "We 
(plahitlfl)  sold  the  B.  b.  Smith  Co." 

In  bur  opinion  the  flnrtingn  of  the  district 
court  are  amply  snatalned  by  ttie  record,  and 
therefore  the  judgment  Is  affirmed.  Respond- 
ent to  recover  ooata. 

FRICK,  WEBBB.  OIDBON,  and  THUEr 
MAN,  ocmcur. 
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(H  Ut&b,  S«D) 

SWGTIN  T.  ICAGLEBT  «t  aL    (No.  S290.) 

(Saprema  Court  ot  Utah.    April  2,  1919.) 

Apfbu.  and  Qbbob  «=»627(2)— DisiasAAXr- 
Travsobift  or  Becobd. 
Under  Comp.  Laws  1917.  H  0091,  0992, 
7008,  7009,  relatlnc  to  procedure  Qiwn  appeal, 
and  Supreme  Court  rules  2  and  8  (97  Pac.  tU), 
reqnirinc  a  transcript  of  the  record  to  be  filed 
within  SO  'days  after  perfecting  of  appeal,  an 
appeal  wOI  be  diamlned  where  transcript  was 
not  filed  until  near^  6  montlu  after  perfecting 
appeal.^ 

Appeal  from  District  Court,  Berler  Comi- 
ty; H.  N.  Hayes,  Judge. 

Acti<m  by  Joseph  Swetin  acalDat  J.  B. 
Magleby  and  Josepb  F.  PetOTSOD.  Judgment 
for  plaintiff,  and  defendants  appeal.  D1&- 
missed. 

Parley  Magleby,  of  Blchfleld,  for  appel- 
lants. 

Dllworlli  Woolly,  of  Uuti.  for  reqwnd- 
cnt 


(X)RFMAN,  a  J.  This  Is  an  actton 
brought  by  the  plaintiff  against  the  defend- 
ants to  recover  a  spedfled  sum  alleged  to  be 
due  and  owing  on  contract  A  trial  to  the 
court  resulted  in  a  Judgment  in  plainUfTa 
fliTor. 

The  plaintiff  here  objects  to  our  consldera- 
UoD  of  Che  aiveal  on  ^ereral  grounds  oedllc- 
aUy  nt  forth  in  his  motion  for  a  dtsmlssal 
of  the  appeal,  made  after  due  notice.  The 
principal  objection  ,made  and  assigned  In 
piaintUTs  motlcm  tor  dlBmtssal  is  that  no 
transcript  of  the  record  has  betti  filed  in  the 
Supreme  Court  In  cmupUancq  with  law  and 
the  rules  of  the  court 

Comp.  lAWS  191T,  I  6891  (SSOl)  OItU  Pto- 
csdnr^  provides: 

"An  appeal  may  be  taten  within  adz  months 
from  the  entry  of  the  Judgment  or  order  ap- 
pealed from." 

\ 

Section  6992  (3302)  provides. 

"Hm  Jodfment  roU  and  bUi  of  an^itloDS,  If 
there  be  me,  shall  ctmstitBte  the  record  on 
appeal  to  the  Supreme  Court" 


Section  7008  (8818»  reada: 

"Upon  an  appeal  behig  perfected,  the  dark 
of  the  court  from  which  Uie  appeal  Is  taken 
■hall,  at  the  expense  of  the  appellant  forth- 
with transmit  to  the  Supreme  Court  the  p^' 
pers  constituting  the  record  on  api^eaL" 

Section  700O  (S817)  provldee: 

"If  the  appellant  shall  fafl  to  cause  soeh  pa- 
pers to  he  transmitted  and  Sled  In  the  Supreme 
Court  within  thirty  days  after  the  perfecting  of 
an  appeal,  the  appeal  may  be  dismissed  on  mo- 
tion of  tba  respondent" 

Rules  2  and  8  (97  Pac.  Til)  of  the  Supreme 
Court  provide  that— 

"In  all  cases  where  an  appeal  shall  be  per- 
fected, a  transcript  of  the  record  shall  be  filed 
in  this  court  within  thirty  days  after  such  ap- 
peal diall  have  been  perfected,  unless  further 
time  is  given  by  this  court  or  a  justice  thereof 
on  good  cause  shown  by  affidavit"  and,  "if  the 
transcript  be  not  filed  within  the  time  pre- 
scribed or  allowed,  the  appeal  may  be  dismissed 
on  motion." 

In  this  cam  the  record  shows:  That  Judg- 
ment was  rendered  April  S,  1918;  entered 
April  6, 1918 ;  notice  of  aroeol  served  and  fil- 
ed AprU  22, 1918:  appeal  bond  filed  AprU  2S, 
1918,  and  that  the  transcript  on  app^  was 
not  transmitted  to  nor  filed  In  the  Supreme 
Court  until  October  19,  1918,  nearly  six 
months  after  the  perfecting  of  the  appeal. 
Clearly,  the  transcript  was  not  filed  within 
the  time  required  by  the  statute,  nor  In  ac- 
cordance with  the  rules  of  the  Supreme 
Court  Nor  was  any  extension  of  time  ap 
plied  for  or  given  by  this  court  or  a  Justice 
thereof.  Batter  t.  Lamson,  29  Utah.  439,  82 
Pac.  473;  State  t.  OrisoUo,  49  Utah,  195, 182 
Pac.  618. 

Other  trregularitlee  are  assigned  In  plain- 
tiff's motion  for  dismissal.  However,  they 
need  not  be  considered  here.  In  view  of  the 
fact  that  the  appeal  should  be  dismissed  for 
the  reason  that  the  defendants  have  neltho' 
compiled  with  the  statute  nor  the  rules  of 
the  court  In  filing  their  transcr^t  as  hweto- 
fore  pointed  out. 

It  is  therefore  ordered  that  the  plaintiff's 
iqotlon  to  dismiss  the  appeal  be  granted  at 
defendant's  costs. 

FBICE,  WEBER,  OIDBON,  and  THUR- 
MAN,  JJ.;  concur. 
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LAB8DN  at      T.  BTAN  et  aL   (No.  8821J 
(Supreme  Coort  of  Utah.    April  2,  1919.) 

1.  Appeai>  akd  Ebbob  «=>1010(1)— FiNDinoa 
— Evidence. 

Eludings  of  the  trial  court  mpported  by 
mbttaiitlal  evidence  are  conclusive  npon  ap- 
puL 

2.  Execution  «=»4'ni— Wbokofuz.  Sucutiom 
— Dahaoeb. 

Where  property  in  which  plaintiff  owned 
a  part  interest  was  wrongfully  sold  under  execu- 
tion, plaintiff  Diay  recover  the  reasonable  val- 
ae  of  bis  interest,  although  such  value  exceeded 
what  he  i»id  for  it. 

a.  BzEcrmoN  «ss»464— WBONornL  Saia— Be- 

COTEBT  or  DAKAQES. 
An  action  to  recover  property  or  the  value 
thereof,  because  wrongfoUy  sold  under  execu- 
tion, is  properly  treated  as  one  for  damages 
only,  where  plaintiff  did  not  attempt  to  obtain 
possession  by  filing  necessarr  affidavit,  etc 

4.  Execution  «=34€S— Wbonofui.  Ekecotior 

— PEBSONS  liLABXB.  ' 

In  action  for  wrongful  execution  sale,  re- 
covery may  be  had  against  the  sheriff  who  sold 
the  property  and  execution  purchasw,  as  well 
as  the  judgment  creditor. 

&  Evidence  ^slSl— Sboondamt  Etidbrob— 
Copt  or  Exeoutioh— Foundatior. 
In  action  for  wrongful  execution  sale,  a 
copy  of  the  execution  is  inadmissiUe,  where  no 
foundation  was  laid  for  the  reoeivbig  of  sec- 
ondary evidence. 

&  ETIDERCE  4»340(:p— JUDOICBRT— BCbthod 

or  Pbotino. 
ITnder  Comp.  Laws  1917,  I  7088.  providing 
Uiat  judicial  records  may  be  proved  by  the  orig- 
inal or  a  certified  copy,  a  judgment  must  be 
proved  by  producing  the  judgment  docket  or  a 
certified  copy  of  the  entry  therein.^ 

7.  Evidercb  4e3»340(l)  — JnOOMERT— CEsn- 
fZBD  C!OPT. 

Under  Omp.  Laws  1917,  f  7088,  requiring 
jodidal  records  to  be  proved  by  the  original 
or  certified  copy,  a  judgment  cannot  be  proved 
by  the  original  findings  of  fact,  conclusions  of 
law,  and  decree,  unless  certified  to  be  a  copy 
of  tiie  entry  in  the  judgment  docket. 

&  Appeal  and  Ebbob  «=»719(^  —  ABSiair- 
KEHT  op  Ebbob— NBCBSStTT. 
Where  an  answer  containing  a  plea  of  jus- 
tification vras  not  entirely  lacking  in  substance, 
and  no  assignment  of  error  was  filed  regarding 
it,  that  portion  of  the  answer  cannot  be  rs- 
viewed  npon  appeat 

9.  Appeal  and  Ebbob  4^747(2)— Cboss-As- 

SIOHHBNT— NECESSITT. 

Bespondent's  contention  that  a  finding  was 
unsupported  by  evidence  cannot  be  reviewed, 
where  no  cross-assignment  was  filed. 


*Luklcb  V.  Utab  Gonatructloo  Co.,  U  Utah,  S17. 
1£0  pao.  298;  SwaeUer  t.  Fox,  43  Utab,  40,  134  Pac. 
m,  47  I..  R.  A.  <N.  8.)  14B,  Ann.  Cas.  U16C.  630. 


Apiwal  from  IMstrlct  Gonrti  Stimmlt  Gonn- 
1y;  P.  O.  Eva]i%  Judga. 

Actimi  Ola  W.  Larsen  and  AimSe  11. 
Larsen  against  P.  F.  Byan  and  otbenL 
From  a  Judgment  the  idaintlffli  ai^eaL 
Judgmoit  affirmed  In  part  and  lerwsed  In 

part 

Walton  &  Walton  and  Wm.  S.  WlUut 
all  of  Salt  Lake  City,  for  appellants. 

Morris  &  Gallester,  of  Salt  Lake  City,  and 
Chaa.  J.  Wablqnist,  of  Mytcxi,  for  reload- 
ents. 

FRI(X,  J.  nie  plalntlf^h  Ola  W.  and 
Annie  H.  Larsen,  commenced  this  action 
against  the  defendants  jointly  to  reoova 
judgmrat  for  the  Tolne  of  certain  pwsonal 
property.  The  plaintlffa;  In  ttaetr  complaint, 
in  substance,  alleged  that  the  Summit  Comi- 
ty Uercantile  Company  Is  a  corporation; 
that  plaintiffs  are  the  owners  and  entitled 
to  the  possession  of  one  tbredilng  madiine  or 
separator,  describing  the  same,  of  tibe  valoe 
of  $700,  me  WVMdbnry  horse  powor  of  the 
value  of  $475,  (me  Peoiia  weigher  and  Backer 
of  the  valne  of  |8S,  and  a  lot  of  tools  and 
accessories  which  are  described  In  the  cmn- 
plaint;  that  on  a  certabi  day  named  the 
"defendants  wrongfnlly  and  unlawfully  totHL 
said  property  from  the  possession  of  the 
plaintlfrs^  and  hare  detained,  and  contbrae 
wrungfally  to  detain,  the  same  from  the 
ptalntUCs ;  that  by  reason  of  taking  the  said 
ivoperty  plaintiffs  have  been  dcfnived  of  tiie 
nae  thereof  whldi  use  is  alleged  to  be  of 
the  value  of  $000;  that  by  reason  4tf  sndi 
wrongful  detentlim  by  tba  defradants  xAain- 
tiffs  have  been  damaged  in  the  sum  of  $200 
and  have  been  otherwise  damaged.  Plain- 
tiffs prayed  Judgment  "fw  the  recovery  of 
said  property,  or,  if  recovery  cannot  be  bad, 
for  the  value  thereof,"  and  for  the  alleged 
damages  amounting  In  fill  to  the  sum  of 
$900.  No  attempt  was  made  to  obtain  poo- 
session  of  0ie  property  by  the  plaintiffs,  and 
the  action  was  prosecuted  and  dMermlned  as 
an  action  for  damages  only. 

The  de^dants  answered  separately.  The . 
defoidant  P.  F.  Ryan  filed  an  answer  in 
which  he  admitted  that  the  defendant  Sum- 
mit County  Uercanttle  Company  is  a  cor- 
poration and  denied  all  other  allegations  con- 
tained In  the  complaint.  He  tlien  set  vqi  an 
affirmative  defense  by  admitting  the  taking 
of  said  property,  but  averring  that  he  did  ao 
as  sheriff  of  Summit  county;  Uiat  he  took 
the  same  by  virtue  of  an  execution  issued 
upon  a  jud^ent  obtained  in  the  district 
court  of  MacHx  county  by  the  defendant  Sum- 
mit Coimty  Mercantile  Company,  hereinafter 
called  "corporation,"  against  Baamua  Lar- 
sen. Nels  W.  Larsoi,  and  Mrs.  Nels  W.  Lai^ 
sen.  NelB  W.  Larsen  does  not  seem  to  figure 
further  in  the  case,  and  It  seems  that  Mrs. 
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Baamiu  Lorsen  Is  tbe  plaintiff  Aonle  M. 
LftTsen.  The  answer  of  AeteaAant  Ryan  far- 
ther sets  up  what  It  Is  contended  const!  ta tea 
a  Justification,  and 'further  avers  facts  pur- 
porting to  constitute  an  estoppd  against  the 
plaintiffs.  The  defendant  Ryan  also  alleged 
that  at  the  time  of  the  levy  of  the  execu- 
tion the  property  levied  on  was  "claimed  by, 
and  then  and  there  in  the  personal  posses- 
sion ot  the  Judgmmt  debtor,  Rasmus  Ler- 
een."  The  defendant  corporation  also  denies 
the  allegations  contained  In  the  complaint, 
except  Its  corporate  existence,  and  pleads  the 
Judgment  in  Its  favor,  and  sets  up  facts  in 
which  it  attempts  to  state  a  justification. 
The  defendant  E.  S).  Hodson,  In  bis  answer, 
denies  tbe  allegations  of  the  complaint  ex- 
cei>t  the  corporate  existence  of  said  corpora- 
tion, and  sets  up  the  fact  that  he  purchased 
the  property  In  question  at  sheriff's  sale,  etc. 

The  case  was  tiled  to  the  court  without 
a  Jnry,  and,  after  hearing  the  evidence,  the 
court.  In  substance,  found  the  facts  as  fol- 
lows: That  at  the  time  the  property  In 
question  was  seized  by  the  sheriff,  and  at 
the  commencement  of  this  action,  the  plain- 
tiff Ola  W.  Larsen  "was  the  owner  of  an  un- 
divided interest  •  •  •  subject  to  a  pur- 
chase mon^  lien  in  favor  of  the  Minneapolis 
Threshing  Machine  Company" ;  that  the 
plaintiff  Annie  M.  Larsen  "was  at  no  time 
the  owner  of  any  of  said  property";  that 
said  property  was  purchased  by  Rasmus 
Larsoi ;  and  that  before  it  was  seized  upon 
execution  he  had  sold  a  half  interest  to  the 
plaintiff  Ola  W.  Larsen,  "which  sale  was  In 
good  taSXh  and  for  a  valuable  conslderatkm." 
Ihe  ootirt  further  foand  that  the  defendant 
corporation  liad  obtained  a  judgment  against 
Basmns  Larsen  in  the  district  court  of  Sum- 
mit county ;  that  execution  was  duly  issued 
thereon;  that  the  same  was  levied  on  the 
property  In  question  by  the  defendant  Ryan, ; 
One  sheriff  of  said  county;  that  said  proper- 
tj  was  seized  and  taken  from  the  possession 
oi  the  plaintiff  Ola  W.  Laraen  and  said  Ras- 
mus Xarsen  and  by  said  Ryan  sold  as  the 
Koperty  of  said  Rasmus  Larsen  to  the  de- 
fradant  B.  B.  Hodson,  and  the  proceeds  of 
said  sale  were  applied  In  satisfaction  of  the 
Judgment  aforemld ;  that  said  Hodson,  ever 
since  said  sale,  has  been  in  possession  of  said 
property ;  that  said  Hodson  paid  the  balance 
of  said  purchase  price  due  on  said  property, 
to  wit,  ¥210,  to  said  MInneapoIte  Threshing 
Machine  Company.  The  court  also  found 
"the  property  Is  described  and  tbe  correct 
value  of  each  article  thereof  stated  In  para- 
graph 2  of  plalntilTs  amended  complaint," 
where  the  articles  and  the  values  are  stated 
88  we  have  stated  them  herein  In  setting 
forfli  the  allegations  of  the  complaint.  The 
conrt  further  fonnd:  "The  plaintiff  Ola  W. 
LarsCT  paid  $120  for  his  interest  In  said 
pn^rty."  Hie  court  then  found,  as  condu- 
rions  ta  law  Oiat  tbe  plaintiff  Ola  W.  Lor- 


sai  "is  entitled  to  a  Judgment  against  tb» 
defoidant  Summit  Connty  Mercantile  Com- 
pany for  the  sum  of  $120,  together  with  th* 
costs  of  the  action ;  that  the  defendants  B. 
E.  Hodson  and  P.  F.  Ryan  are  entitled  to  a 
Judgmoit  against  the  plaintiff  Ola  W.  Larsen 
of  no  cause  of  action  and  for  their  costs; 
and  all  the  defendants  are  entitled  to  a  Judg- 
ment against  the  plaintiff  Annie  M.  Larsen 
of  no  cause  of  action  and  for  costo."  Judg- 
ment was  entered  accordingly,  from  which 
Ola  Wb  and  Anole  M.  Larsen  appeal  and 
Jointly  and  severally  assign  errors  which  we 
shall  now  proceed  to  consider. 

[1]  One  of  the  principal  errors  assigned  is 
that  the  court  erred  in  finding  that  Annie 
M.  Larsen  had  no  Interest  In  said  property. 
This  being  a  law  action,  we,  under  tbe  re- 
peated rulings  of  this  court,  are  bound  if 
there  Is  any  substantial  evidence  to  support 
the  finding  assailed.  There  certainly  Is  some 
substantial  evidence  In  this  record  support- 
ing the  court's  finding  respecting  Annie  M. 
Larsen's  interest  In  the  property.  It  would 
merely  Incumber  this  opinion,  without  ac- 
complishing any  good  purpose,  to  set  forth 
tbe  evidence;  hence  we  shall  do  no  more 
than  to  state  our  conclusion  as  aforesaid. 

What  has  Just  been  said  also  disposes  of 
tbe  contention  that  the  court  erred  In  finding 
that  Rasmus  Larsen  was  the  sole  and  orig- 
inal purchaser  of  the  property  in  question. 
There  is  at  least  some  substantial  evidence  to 
that  effect,  and  hence  that  assignment  must 
also  falL 

[1,  3]  It  is  next  urged  by  plalntMfe  that 
the  conrt  erred  in  limiting  the  recovery  oi 
Ola  W.  Larsen  to  the  sum  of  $120,  and  also 
erred  In  granting  him  relief  only  as  against 
the  corporation.  While  ttie  complahit  seems 
to  have  been  framed  upon  the  theory  ct 
claim  and  delivery,  yet  no  effort  was  ever 
made  by  tbe  plaintiffs  to  obtain  possession 
of  tbe  propwty,  and  it  seems  no  affidavit  In 
claim  and  d^ivory  was  ever  filed,  and  the 
action  proceeded  as  one  to  recover  damages 
for  the  wrongful  taking  of  spedflc  personal 
property.  While  the  court  did  not  make  a 
specific  finding  respecting  the  value  of  Ola 
W.  Larsen's  Interest  In  the  property,  yet  It 
did  find  that  he  owned  an  undivided  one-half 
Interest  therein  and  that  the  threshing  out- 
fit in  which  he  owned  such  one-half  inter- 
est was  of  the  value  as  we  have  stated  It  in 
stating  the  allegations  contained  In  the  com- 
plaint The  value  there  stated,  and  as 
necessarily  found  by  the  court,  was  therefore 
$1,260.  According  to  tbe  court's  finding, 
however,  there  was  a  balance  due  to  the 
threshing  machine  company  on  the  purchase 
price  amounting  to  $210.  Ola  W.  Larsen, 
therefore,  owned  a  one-half  Interest  In  the 
threshing  outfit  the  value  of  which  waji 
found  to  be  $1,260,  which  was  burdened  with 
a  debt  of  $210.  The  court,  however,  found 
that  Ola  W.  Larsen  had  paid  only  $120  for  bis 


Digitized  by  Google 


180 


180  PAGinO  BEPOHTEB 


(Utah 


ODe-half  Interest,  and  hence  limited  his  re- 
corery  to  that  sum.  His  counsel  complain 
of  that  finding  and  conclusion  and  Insist  that 
the  court  erred  In  that  regard  for  two  rea- 
sons: (1)  Because  according  to  the  undis- 
puted evidence  Ola  W.  Larsen's  one-half  in- 
terest was  shown  to  be  worth  considerably 
more  than  $120;  and  (2)  because  the  court 
could  not  compel  him  to  sell  or  dispose  of  bis 
Interest  In  any  event  With  regard  to  the 
first  contention,  we.thlnk  counsel  are  mani- 
festly right.  If  Ola  W.  Larsen  owned  a  onfr- 
taalf  Interest  In  property  worth  $1,260  bur- 
dened with  a  portion  of  the  unpaid  purchase 
price  amounting  to  $210,  the  court  should 
have  found  the  true  value  of  such  interest 
at  the  time  be  was  dispossessed  of  the  prop- 
erty by  the  unlawful  acts  of  the  defendants. 
The  mere  fact  that  be  only  paid  $120  Is  no 
reason  why  he  should  not  recover  the  full 
value  of  the  property  If  It  was  In  fact  worth 
more  than  what  he  paid  therefor.  Aa  the 
evidence  and  findings  now  stand,  Ola  W. 
Larsen's  Interest,  prima  fade  at  least,  was 
worth  more  than  what  he  paid  for  It  No 
one  can  successfully  dispute  his  right  to  re- 
cover the  actual  value  of  his  property  of 
which  he  was  wrongfully  deprived.  As  to 
the  contention  that  the  court  erred  in  compel- 
ling Ola  W.  Larsen  to  sell  or  to  part  with 
his  property  at  any  price,  it  Is  suffld^t  to 
say  that  the  action  was  la  fact  prosecuted, 
not  as  an  action  to  recover  possession  ol^ 
specific  personal  property,  bat  It  was  prose- 
cuted for  the  purpose  of  recovering  damages 
as  In  an  action  for  conversion  or  wrongful 
taking  of  personal  property.  The  plalotUfs 
bad  a  right  to  prosecute  the  action  for  that 
purpose.  Bates  v.  Capital  State  Bank,  21 
Idaho,  141,  121  Paa  561;  Shlnn,  R^Ievln. 
H  323,  324.  In  view  that  the  action  proceed- 
ed as  one  for  damages  only,  the  court  did 
not  obtain  Jurisdiction  of  the  property  in- 
volved In  the  action.  Shlnn,  Replevin.  |  324, 
supra.  The  only  relief  the  conrt  could  there- 
fbre  grant  was  to  award  Ola  W.  Larsen  dam- 
ages, and  the  measure  of  hla  right  In  that  re- 
gard vtaa  the  actual  value  of  his  Interest  In 
the  property  at  the  time  It  was  taken  with 
legal  Interest  thereon  from  that  time.  The 
court  therefore  erred  In  not  finding  the  value 
of  Ola  W.  Larsen's  Interest  and  also  erred 
in  limiting  his  recovery  to  the  amount  he 
paid  (or  the  one-half  interest  in  the  pn^ 
erty.  The  court  did  not  err,  however.  In  dis- 
posing of  the  action  as  one  for  damages  mere- 
ly. That,  under  the  circumstances,  was  the 
only  relief  to  whldi  Larsen  was  entitled  In 
view  that  he  never  attempted  to  obtain  pos- 
session of  the  luroperty  by  filing  tlie  neces- 
sary affidavit,  etc. 

[4]  The  contention  that  the  court  erred  in 
Umltlng  Ola  W.  Larsoi  to  a  judgment 
against  the  corporation  only  Is;  we  think, 
also  well  founded.  The  court  fbnnd  that 
Ola  W.  Larsen'a  property  was  taken  upon 


an  execution  based  on  a  Judgment  which 
was  entered  against  Basmus  Larsen.  Ola's 
property  was  therefore  unlawfully  taken  by 
the  sheriff.  The  sheriff  was  directed  by  the 
execution  to  take  Basmns  Larsoi's  property 
and  not  Ola's.  If  the  sheriff  had  been  sued 
alone,  he  could  have  had  the  con>oration 
made  a  party  defendant  with  him  In  the 
action  under  Comp.  Laws  1917,  |  6515.  Ola 
W.  Larsen,  therefore,  had  the  right  to  bring 
bis  action  against  both  the  sheriff  and  the 
corporation,  and.  Inasmuch  as  Bodson  bad 
also  Interfered  with  the  property  rights  of 
Ola,  he  could  sue  all  of  the  tort-feasora  in 
one  action,  Just  as  was  done,  and  recover 
Judgment  against  all  who  had  wrongfully 
Interfered  with  his  property  rights.  The 
court  therefore  erred  In  preventing  Ola  from 
obtaining  relief  against  all  the  wrongdoers. 
While  It  Is  true  that  under  certain  circum- 
stances one  tort-feasor  may  l)ave  a  defense 
which  Is  not  available  to  another  tort-feasor, 
yet  we  have  no  such  case  here.  While  the 
sheriff  attempted  to  plead  an  estoppel,  yet 
his  plea  in  that  regard  was  wholly  Insuffi- 
cient 

[S]  It  Is  next  contended  that  the  court 
erred  In  admitting  in  evidence  a  copy  of 
the  execution  under  which  the  property  was 
taken  by  the  sheriff.  Undoubtedly  the  sher- 
iff should  have  produced  the  original  execu- 
tion, or.  if  that  was  lost  or  destroyed,  thai 
to  have  had  It  restored  according  to  the 
wdl-^tabUahed  roles  of  law  and  procedure. 
The  conrt,  however,  admitted  the  copy  In  evi- 
dence without  following  the  usual  procedure 
in  admitting  secondary  evidaice  of  a  lost 
documwt  In  doing  that  the  court  erred. 
In  view,  however,  of  the  whole  record*  U 
that  were  the  only  error  complained  of  we 
should  not  feel  inclined  to  reverse  the  Judg- 
ment. 

[I.  7]  It  is  next  insisted  that  the  district 
court  erred  in  receiving  In  evidence  the 
-'original  findings  of  fact,  condusious  of  law, 
and  decree"  In  the  case  where  Judgment  was 
obtained  against  Basmns  Larsen,  and  In  ta.- 
rcr  ct  the  corporation  in  which  case  the 
execution  was  issued.  Defendants'  counsel 
sou^t  to  vtove  the  Judgment  by  prodndug 
the  findings,  conclusions  of  law,  and  decree 
aforesaid.  Objection  was  made  by  plalntUb 
to  that  method  of  proving  a  Judgment,  and 
the  court  overruled  the  objection,  received 
the  papers  aforesaid,  and  plaintiffs  excepted 
and  now  Insist  that  the  ruling  of  the  court 
constitutes  error.  In  this  case  the  defokl- 
ants  attempted  to  prove  a  Jadidal  record, 
namely,  the  Judgment  in  the  case  against 
Rasmus  Lareen,  by  one  of  the  attorneys  who 
Identified  what  they  are  pleased  to  call  the 
original  findings  of  fact,  conclnslons  of  law, 
and  so-called  decree,  and  who  testified  to 
the  signature  of  the  judge  who  rendered  the 
judgmoit  in  that  case.  No  effort  was  made 
to  prova  the  Judgment  br  prodndng  tba 
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judgment  docket  wherein  It  was  entered  or 
by  prodndng  a  copy  of  the  Judgment  docket 
duly  certified  to  by  the  clerk  of  the  district 
court  who  had  custody  of  the  docket  Al- 
though those  papers  were  signed  by  the 
Judge,  yet  he  possessed  no  power  under  the 
statute  to  certify  to  them  as  copies,  etc. 
Had  the  derk  certified  to  the  correctness  of 
the  papers  offered  as  copies  and  as  consti- 
tuting copies  of  the  original  Judicial  record 
and  Jod^ent,  the  question  would  be  dif- 
ferent Our  statute,  however  (Comp.  Laws 
1917,  I  7088),  provides  bow  a  Judicial  rec- 
ord, that  Is,  a  Judgment,  must  be  proved. 
That  section  reads: 

"A  Judicial  record  of  this  state,  or  of  the 
United  States,  may  be  proved  by  the  production 
of  the  original,  or  by  a  copy  thereof  certified  by 
the  clerk  or  other  person  having  the  l^al  cm- 
tody  thereof.  That  of  another  state  or  of  a  ter- 
ritory may  be  proved  by  the  attestation  of  the 
derk  and  the  seal  of  the  court  annexed.  If 
thwe  be  a  clerk  and  'seal,  together  wltii  a  oer- 
tificata  of  the  chief  judge  or  presidinf  magis- 
trate that  the  attestation  la  in  doe  form." 

That  section,  however,  as  every  lawyer 
knows,  merely  states  the  general  rule  See  2 
Freeman,  Judgments,  i  407;  1  Elliot,  Ev.  | 
212;  3  Jones,  Com.  Ev.  8$  620,  621.  Comp. 
Laws  1917,  §  6865,  requires  the  clerk  of  the 
district  court  to  keep  a  "Judgment  book"  in 
which  Judgments  must  be  entered.  There 
are  several  otber  sections  to  the  same  effect. 
This  court  has  repeatedly  held  tbat  an  ap- 
peal does  not  lie  from  a  Judgment  unless 
and  until  the  Judgment  has  been  dnly  en- 
tered by  the  clerk  of  the  district  court 
Lukich  T.  Utah  Coostmctlon  Co.,  46  Utahf 
317,  150  Pac.  298.  Tbat  case  has  been  ap^ 
proved  and  followed  in  a  number  of  other 
cases.  We  have  also  held  that  a  judgment 
Is  oiforceable  by  execution  or  by  another 
action  only  from  the  time  it  Is  entered  as 
aforesaid.  Sweetser  v.  Fox,  43  Utah,  40, 
134  Pac.  599.  47  L.  R.  A.  (N.  3.)  145,  Ann. 
Gas.  1916G,  620.  In  order  to  prove  a  judi- 
cial record  of  this  state,  the  party  desiring 
to  do  so  must  therefore  produce  the  original 
by  producing  the  Judgment  docket  wbere  it 
is  entered,  or  produce  a  copy  of  the  Judg- 
ment there  entered  duly  certified  to  be  a 
copy  by  the  clerk  of  the  district  court  In 
whose  custody  the  docket  Is  kept.  The  Judg- 
ment, within  the  purview  of  section  7088, 
supra,  as  entered  In  the  docket  constitutes 
the  ori^nal  and  not  the  papers  prepared  by 
the  attorneys  and  signed  by  the  Judge. 
Those  papers,  If  properly  certified  to  as 
copies,  may  constitute  proper  and  suffident 
evidence ;  but  if  uncertified  to  as  copies  they 
are  not  competoit  evidence  of  the  original 


Judgment,  and  unless  certified  to  by  the 
cleilc  of  the  district  court  as  copies,  should 
not  be  received  as  evidence  at  all  If  object- 
ed to.  It  Is  a  very  simple  matter  to  prove 
a  judicial  record  of  this  state ;  and  the  dis- 
trict courts,  if  objection  is  made,  In  order  to 
avoid  error,  should  require  the  parties  to 
comply  with  the  provisions  of  the  statute. 
A  Judgment  speaks  for  itself,  and,  as  a  gen- 
eral rule.  In  order  to  prove  a  Judgment,  It 
is  not  necessary  to  produce  the  findings  of 
fact  and  conclusions  of  law.  While  It  will 
not  vitiate  the  proof  if  they  are  produced 
and  admitted  in  evidence  In  connection  with 
the  judgment,  yet,  unless  it  becomes  neces- 
sary to  prove  what  has  been  litigated  and 
adjudged  In  an  action,  It  Is  not  necessary, 
as  pointed  out  by  Mr.  Jones  in  the  section 
above  cited  to  produce  the  pleadings,  find- 
ings of  fact  and  conclusions  of  law  in  order 
to  prove  a  Judgment.  It  Is  manifest  that  the 
district  court  did  not  follow  the  law  in  this 
case,  and  hence  it  erred  In  admitting  the  so- 
called  original  findings  of  fact  conclusions  of 
law  and  decree  in  the  former  case  as  evi- 
dence in  this  case. 

[B]  It  is  also  insisted  that  the  facta  stated 
In  the  sherlfTs  tuiswer  are  Insufficient  to  con- 
stitute a  plea  of  justification.  No  assign- 
ment concerning  tbat  matter  was  filed,  how- 
ever, and,  In  view  that  the  sherlfTs  answer 
in  that  regard  Is  not  entirely  deficient  In 
substance  rejecting  his  plea  of  justifica- 
tion, we  are  not  permitted  to  review  tl^t 
matter. 

While  plaintiffs  have  assigned  a  number 
of  other  errors,  yet  all  the  material  assign- 
ments are  covered  by  what  has  hem  already 

said. 

[9]  Respondmt's  counsel,  however.  Insist 
that  the  court's  findings  respecting  Ola  W. 
Larsen's  right  to  a  one-half  Interest  In  the 
property  In  question  Is  not  supported  by  the 
evidence.  There  Is.  no  crose-asslgnment  ol 
error  covering  that  matter,  and  hence  we 
cannot  review  It 

For  the  reasons  stated,  the  Judgment  in  fa- 
vor of  E.  B.  Hodson  and  P.  P.  Ryan,  the 
sheriff,  of  no  cause  of  action,  Is  reversed. 
The  judgment  in  favor  of  Ola  W.  Larsen 
against  the  corporation  Is  also  reversed,  and 
the  cause  la  remanded  to  the  district  court 
of  Siunmlt  county  with  directions  to  grant 
said  Ola  W.  Larsen  a  new  trial.  The  Judg- 
ment in  favor  of  the  defendants  and  against 
Annie  M.  Larsen  Is  affirmed.  Ola  W.  Lar- 
sen will  recover  costs  on  appeal  against  all 
the  defendants. 

CORPMAN,  G.  J.,  WEBEB,  GIDEON,  and 
THUBMAN,  JJl,  coocnr. 
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SALT  Ii&ED  INV.  GO.  T.  STOUTT. 
(No.  8220^ 

(Snpcome  Ooort  of  Utah.  March  14, 1919.  B«- 
hearins  Denied  April  22,  1919.) 

1.  Bn.LS  AMD  NOTBS  «=:^1— ACTION  ON  VVTK 

—Aocounmra  i-ob  Seoubitt. 
Altfaoogb  note  pimAiased  bj  plaintiff  was 
overdue  at  time  of  parcbase,  so  that  be  was  not 
a  holder  in  due  course,  in  action  on  the  note  be 
coold  not  be  required  to  account  for  stock  riven 
to  secure  it,  where  he  nerer  bad  the  atock  in  his 
poiBesrion,  and  did  not  know  of  its  oxistoioa. 

2.  Appeal  akd  Ebsoe  «=»1078($  —  Monoir 
roB  New  Tbtal  not  Abgitxd— Bbtdcw. 

Throoffh  motion  lor  new  trial  was  not  ar- 
cned,  where  grounds  upon  which  It  was  made 
are  stated  in  the  brief  and  relied  upon  b7  appd- 
lant  the  Supreme  Court  will  waive  the  rule  and 
give  the  motion  due  consideration. 

New  Tbial  «=>102(1)— Newlt  Discovebbd 
Evidence— DiUQENCE. 
If  defendant  did  not  use  due  diligence  re* 
quired  by  statute  to  procure  pnqjKMwd  newly 
discovered  evidence,  his  motirai  for  new  txial 
should  not  prevail,  no  matter  how  material  the 
testimony  may  have  been  on  a  new  triaLi 

4.  New  Tbial  ^102(3)— Newlt  Dibcxiteibd 

Evidence— DnjQENCE. 
Defendant  held  not  to  have  used  due  dill- 
fence  to  discover  and  produce  alleged  newly  dis- 
covered evidence  disclosed  by  affidavit  support- 
ing his  motion  for  new  trial. 

5.  Appeal  and  Ebbob  «=>977((!)  —  Obdeb 
Dehtxho  New  Tbial— Review. 

The  court  on  appeal  will  not  reverse  order 
dmying  motion  for  new  trial  unless  trial  court 
abused  its  discretion. 

Appeal  from' District  Oourt,  Salt  Lake 
Gonnty;  Harold  H.  Stephens,  Judge. 

Action  by  the  Salt  Lake  Investment  Com- 
pany against  3.  M.  Stoutt.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

S.  P.  Armstrong,  of  Salt  Lake  City,  for 
appellant 

Walton  A  Walton,  of  Salt  Lake  City,  for 
respondrat. 

THURllAN,  J.  This  Is  an  action  to  re- 
cover on  a  promissory  note  for  tbe  sum  of 
(2,019.90.  The  complaint  alleges  the  ex- 
ecution of  the  note  July  1,  1911,  payaUe  to 
plaintiff  witliln  one  year  from  date,  with 
interest  at  8  per  cent  per  amram.  It  pur- 
ports to  be  given  tor  a  valuable  considera- 


■Snell  V.  CUler,  1  Utah,  298;  Tlemui  v.  Tre- 
wlck,  2  Utah,  393:  Hydraulic  CeuMDt  Co.  v.  Chria- 
tenseD,  38  Utah,  GZ5,  U4  Pae.  KM;  People  T.  P«a- 
oock,  fi  Utah,  237,  u  Pmc.  IIS;  UcKar  v.  Farr,  16 
Ctab,  261,  49  Pac.  649. 


tlon.  and  piorldaa  for  a  reaaonable  attor> 
ney'a  fee  If  salt  is  bronght  for  its  oolleo- 
tion-  The  complaint  also  alleges  that  the 
plaintiff  Is  the  owner  and  bolder  of  the 
note;  that  the  nme  has  not  been  paid  nor 
any  part  thereof;  that  fSOO  is  a  reasmabla 
attorney's  fee ;  and  prays  jai!^rat  accord- 
ingly. 

The  answer  of  defendant  denies  that  0» 
note  was  gtven  tor  a  valnable  consideratlai, 
or  that  it  has  not  beai  paid,  or  that  $300  Is 
a  reasonable  attorney's  fee;  and  further  al- 
leges, in  effect,  that  tbe  note  waa  given  in 
renewal  of  a  former  note,  wUtch  former 
note  waa  likewise  given  in  renewal  of  a 
prior  note;  that  the  original  note  was  for 
the  snm  of  91.000,  and  was  made  payable  to 
one  Russell  Woodruff,  and  was  delivered  to 
him,  together  witti  a  certlflcate  for  10  Shares 
of  the  capital  stock  of  the  Utah  National 
Bank  of  Salt  Lake  City  as  odlateral  secnrl- 
ty ;  that  said  note  made  no  referraoe  to  the 
c(^lateral  aeenrity;  that  thereafter  said 
note  became  due,  and  defendant,  being  un- 
able to  pay  the  same,  procured  a  renewal 
thereof  to  be  made  to  the  National  Bank  of 
Prescott,  Ariz.,  and  to  be  delivered  to  It,  to- 
gether with  12  shares  of  the  <»pltal  stock  ot 
said  Utah  National  Bank  as  additi<mal  se- 
curity; that  said  renewal  note  was  made 
and  said  shares  delivered,  but  the  note  so 
renewed  contained  no  reference  to  tbe  col- 
lateral securi^;  that  afterwards  plaintiff 
came  Into  possession  of  said  note,  and  upon 
his  request  defendant  renewed  the  same  In  or 
about  the  year  1904,  and,  Anally,  on  July  L 
1911i  by  way  of  renewal,  defendant  execut- 
ed the  note  upon  which  the  action  was  com- 
menced ;  that  each  of  the  renewal  notes  was 
^ven  for  the  purpose  of  extending  the  time 
of  payment;  that  there  was  no  agreement 
for  the  disposition  or  application  of  said 
collateral;  that  at  tbe  time  said  shares  of 
stock  were  delivered  as  collateral  they  were 
reasonably  worth  $100  per  stiare,  which  was 
their  face  value;  that  at  the  time  of  tbe 
commencement  of  the  action  said  shares 
were  reasonably  worth  $235  per  share;  that 
defendant,  by  diligent  search  and  Inquiry, 
has  been  unable  to  obtain  information  as  to 
what  disposition  has  been  made  of  said 
shares  of  stock,  whether  the  same  have  been 
sold  and  applied  on  the  indebtedness,-  or  as 
to  the  dividends  thereof,  if  any,  or  bow  the 
same  have  been  applied. 

Defendant  prays  Judgment  that  plaintiff 
be  required  to  account  for  said  collateral 
security  and  for  any  dividends  or  proceeds 
received  from  the  sale  of  said  stock ;  that  If 
said  stock  has  been  converted  defendant  be 
credited  with  the  value  thereof,  or,  if  said 
collateral  Is  under  plaintiff's  control,  that  It 
be  required  to  produce  the  same  to  be  ap- 
plied on  said  indebtedness  or  delivered  to 
defendant  on  payment  thereof.   Plaintiff  de- 
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□led  recelrlng  aald  collateral,  or  any  col- 
lateral, or  any  knowledge  whatever  concern- 
ing the  same,  prior  to  receiving  defendant's 
answer. 

The  complaint  was  filed  Jannary  13,  1917. 
The  original  answer  was  Sled  March  2d,  and 
the  trial  had  on  Jnly  5th  of  the  same  year. 
The  case  was  tried  to  the  court  without  a 
Jury.  Judgment  was  rendered  for  plaintifls. 
to  reverse  which  defendant  ivoaecates  this 
appeal. 

[1]  No  attempt  was  made  by  the  defend- 
ant to  prove  there  was  no  consideration  for 
the  note  or  that  the  same  was  Invalid.  The 
sole  defense  relied  on  at  the  trial  related  to 
the  disposition  and  application  of  the  col- 
lateral security  and  the  contention  of  de- 
fendant tliat  plaintiff  should  account  for  the 
same. 

It  Is  not  necessary  to  state  the  evidence 
in  detalL  The  testimony  of  respondent  sup- 
ported the  complaint,  and  the  testimony  of 
appellant  supported  the  answer,  in  so  far  as 
the  giving  of  the  collateral  security  Is  con- 
cerned ;  It  showed  he  delivered  the  stock  as 
aecnrity  for  the  note  as  allied  in  his  an- 
swer. It  failed  to  show,  however,  what  had 
become  of  the  stock,  whether  It  had  been 
sold  or  cwverted,  or  whether  It  still  remains 
in  the  bands  of  the  original  pledgee  The 
evidence  was  exclusive  that  It  never  came 
into  the  hands  of  the  plalntUt,  and  that  It 
never  had  any  knowledge  of  Its  ezlstence  at 
Qie  ^ne  It  purchased  the  note,  nor  ontU  the 
defendant  disclosed  it  by  his  answer  filed 
ICarch  2,  1917.  Appellants  attorney  an- 
nounced at  the  beginning  of  the  trial  that 
one  party  or  the  other  would  require  an  In- 
q)ectlon  of  the  books  and  records  of  the 
Utah  National  Bank;  that  the  bank  was  in 
process  of  moving,  and  the  books  and  rec- 
ords at  that  time  were  inaccessible;  that 
should  It  become  necessary  to  have  the  rec- 
ords the  case  would  have  to  be  postponed. 
He  thought  the' burden  was  on  the  plalntift 
to  produce  the  books.  No  motion  was  made 
for  a  continuance  and  the  court  directed  the 
trial  to  proceed. 

As  before  stated,  the  sole  question  aris- 
ing before  the  Judgment  was  rendered  Is, 
Was  it  Incumbent  upon  the  plalntift  to  ac- 
count for  the  disposition,  application,  or 
whereabouts  of  the  stock  pledged  as  securi- 
ty for  the  note?  If  It  had  been  alleged  and 
proven  that  the  stock  delivered  liad  been 
legally  sold  and  the  amount  determtued,  the 
defendant  would  have  been  entitled  to  a 
credit  on  the  note  for  that  amount.  If  it 
bad  been  alleged  and  proven  that  the  origi- 
nal pledgee  had  disposed  of  the  stock  unlaw- 
fully, then,  in  all  probability,  the  defendant 
would  have  been  entitled  to  a  credit  on  the 
note  in  the  sum  equal  to  the  value  of  the 
stock;  or  U  it  bad  been  alleged  that  the 
stock  bad  owne  Into  the  possession  of  the 


plaintiff  as  security  for  the  note,  and  plain- 
tiff had  admitted  the  fact  or  had  not  de- 
nied it,  we  are  of  the  opinion  It  would  have 
been  Incumbent  upon  the  plaintiff  to  account 
for  the  stock,  and  until  It  did  so  it  would 
not  be  entitled  to  Judgment. 

The  note  purchased  by  plaintiff  was  over- 
due when  the  purchase  was  made.  It  was 
not  a  holder  In  due  course.  Both  under  our 
statute  and  at  common  law  It  was  subject  to 
any  defense  growing  out  of  the  transaction 
which  the  defendant  might  have  bad  against 
the  original  payee ;  but  it  is  going  too  far  to 
say  that  because  the  original  payee  to  whom 
the  stock  was  pledged  and  actually  deliver- 
ed could  be  required  to  account  for  it  in  a 
suit  against  the  pledgor,  that  the  plaintiff  In 
this  case,  who  never  had  the  stock  in  bis 
possession  and  never  even  knew  of  Its  ex- 
istence, could  be  required  to  account  for  it 
as  a  condition  precedmt  to  Judgment  In  his 
favor.  None  of  the  cases  relied  on  by  de- 
fendant go  to  that  extent,  and  we  have  been 
unable  to  find  any  supporting  appellant's 
contention.  Appellant  cites  the  followli^ 
authorities:  Jones,  Col.  Secur.  &  Pledges 
(3d  Kd.)  J  695  :  21  R.  C.  L.  687,  t  47;  Mon- 
tague V.  Stelts,  87  S.  G.  200,  16  S.  E.  968,  34 
Am.  St.  Rep.  736;  Richardson  v.  Ashby,  132 
Mo.  238,  33  S.  W.  806;  Stuart  v.  Bigler's  As- 
signees, 98  Pa.  80;  Frank  et  aL  v.  Conklin, 
146  App.  Div.  301,  130  N.  T.  Supp.  778;  Don- 
nell  r.  Wycoff,  49  N.  J.  Law.  48,  7  AtL  672; 
Waring  t.  Gasklll.  95  Ga.  731,  22  S.  B.  660; 
Turner  v.  Com.  Sav.  Bank,  17  Oa.  App.  831, 
87  S.  B.  918;  Taggard  v.  Cnrtenlus,  15  Wend. 
(N.  T.)  165  T  Potter  v.  Tyler.  2  Mete.  (Mass.) 
68;  OllUam  t.  Davis,  7  Wash.  832,  85  Fac 
69 ;  Haden  v.  Lehman.  83  Ala.  243,  3  South. 
528;  Dan.  Neg.  Inst.  (6th  Ed.)  f  177  (note 
96),  i§  205^  748,  1260,  1266,  1206a ;  Keyes  r. 
Mann,  68  Iowa,  660, 19  N.  W.  666 ;  American 
Car  Gow  v.  A.  G.  St  By.,  100  6a.  254,  28  S. 
E.  40. 

Upon  an  examination  it  will  be  foun^  that 
in  nearly  every  case  cited  the  plaintiff  was 
the  pledgee  or  person  to  whom  the  collateral 
was  pledged,  which.  In  our  Judgment,  Is  a 
vital  distinction  between  those  cases  and 
the  case  at  bar.  Besides  this,  as  before  stat- 
ed, plaintiff  alleged,  and  a  witness  on  its 
behalf  testified,  that  plaintiff  had  no  knowl- 
edge whatever  of  the  collateral  security; 
that  it  never  received  the  collateral  or  knew 
of  Its  existence.  The  question  is  therefore 
presented  whether  or  not  this  affirmative 
statement  of  plaintiff  was  not  as  full  and 
complete  an  account  as  It  under  the  circum- 
stances was  able  to  give.  The  case  of  Tur- 
ner V.  Gom.  Sav.  Bank,  supra,  appears  to  be 
the  only  case  in  any  particular  analogous 
to  the  present  case;  but,  as  will  be  seen, 
there  was  in  that  case  a  statute  which  con- 
trolled the  decision,  and,  besides,  the  note 
specifically  referred  to  collateral  so  tbA  any 
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person  purchasing  the  note  would  know  of 
the  existence  ot  coUateral  secarity. 

In  the  absence  ot  any  authority  holding 
that  a  plaintUf  who  brings  suit  upon  a 
promissory  note,  who  received  no  collateral 
with  the  nbte,  and  who  is  ignorant  of  Its  ex- 
istence, is.  nererthelera,  boond  to  account 
for  the  same,  we  teei  impelled  to  hold  that  It 
was  not  Incumbent  upon  the  plalnttfl  to  do 
so  in  the  case  at  bar. 

Appellant  also  assigns  as  error  the  failure 
of  the  court  to  find  upon  certain  Issues  pre* 
sented  by  the  answer.  These  relate  to  the 
giving  of  the  stock  as  collateral  securl^,  the 
value  of  the  stock,  and  whether  or  not  there 
was  notice  to  appellant  of  the  sale  of  the 
stock.  These  issues,  under  the  pleadings, 
were  Immaterial.  The  court  did  find  that 
the  plalntUF  had  no  notice  or  knowledge  of 
the  fact  that  collateral  had  been  given  to  se- 
cure the  original  note  and  that  it  had  not 
received  said  collateral.  Under  the  Issues 
these  were  the  only  material  findings  the 
court  could  have  made  req>ectlng  the  collat- 
eral. 

Other  assignments  of  error  were  made  by 
appellant,  but  they  are  without  merit 

It]  After  judgmCTt,  In  due  time,  appd* 
lant  moved  for  a  new  trial,  which  motlMi 
-  was  overruled.  The  motion  was  not  argued, 
but,  as  the  grounds  upon  which  It  was  made 
are  stated  in  the  brief  and  relied  on  by  ap- 
pellant we  are  disposed  to  waive  the  rnle 
and  give  the  motion  consideration. 

In  addition  to  assignments  of  error  al- 
ready considered  the  motion  was  made  upon 
the  ground  of  newly  discovered  evidence 
material  to  the  defense.  It  was  supported 
by  the  affidavits  of  the  defendant  and  offl- 
dals  of  the  Utah  National  Bank.  The  affi- 
davit of  deCuidaDt  was  to  the  effect  that  be 
endeavored  to  see  the  books  of  transfer  of 
capital  stocik  of  the  Utah  Natlwal  Bank, 
and  Its  stodcbooks  and  canceled  certificates, 
and  secure  the  same  as  evidence  for  the 
trial,'  but  was  unable  to  do  so  becanse  the 
bank  was  being  removed,  and  the  records 
were  not  accessible  for  examination  during 
May,  June,  and  July,  1917;  that  after  the 
trial  defendant  was  enabled  to  examine  the 
books  and  found  that  10  shares  of  the  capi- 
tal stock  of  said  bank  and  also  12  shares 
issued  In  his  nam^  were  delivered  to  the 
Prescott  National  Bank  as  collateral  securi- 
ty for  a  note  issued  to  said  bank;  that  a 
new  certificate  for  11  shares  was  issued  to 
said  Prescott  Bank  In  Hen  of  said  certlfl- 
cates  for  10  and  12  Shares,  and  tliat  said 
certificate  for  11  shares,  indorsed  by  said 
Prescott  Bank,  ms  transferred  on  Novem- 
ber 29,  1899,  to  B.  O-  Baybonld,  to  wtuHn  a 
new  certificate  was  issued ;  that  If  granted  a 
new  trial  he  would  be  able  to  produce  said 
books  of  transfer  and  the  officers  of  said 
bank  as  witnesses  to  the  facts  above  stated. 


Affiant  furOier  stated  be  would  be  able  to 
prove  that  the  Prescott  Bank  converted  said 
stock  and  received  therefor  1216.70,  and  that 
the  i^esent  value  of  the  stock  was  $245  pw 
share  for  the  11  shares,  brides  the  divl- 
dends  paid  therera,  all  of  whldi  should  be 
credited  upon  said  note.  These  statemmts 
lespectbig  what  the  banld>ooks  disclosed 
were  corroborated  by  the  affidavits  of  the 
bank  officials,  as  was  also  the  fact  fliat  the 
recOTds  were  Inaccessible  during  May,  June, 
and  July,  1917.  There  Is  no  question,  in 
our  Judgment,  but  that  the  evidence  alleged 
to  be  newly  discovered  was  material  for  de- 
fendant's defmse.  It  may  not  have  been  a 
complete  defense  but  on  the  showing  made 
ft  would  have  been  at  le^st  a  partial  defense, 
as  defendant  would  clearly  have  been  entl* 
tied  to  a  credit  for  some  amount  on  his  note. 

[S]  But  the  serious  question  presented  for 
our  consideration  Is,  Did  the  plaintiff  use 
reasonable  diligence  to  procure  the  proposed 
testimony  for  use  at  the  trial  of  the  case? 
If  be  did  not,  it  does  not  matter  how  ma- 
terial or  beneficial  the  testimony  may  have 
been  on  a  new  trial,  his  motion  for  a  new 
trial  should  not  prevail.  The  statute  In  re- 
lation to  this  ground  for  a  new  trial  says: 
"Newly  discovered  evidence,  material  for 
the  party  making  the  application,  which  he 
ooxdd  not,  uMh  reatonahle  diUgenee,  have 
dUcovered  and  produced  at  the  trial."  (Ital* 
ics  onra)  See,  also,  Hayne  on  New  Trial 
and  Appeal,  |  92;  Spelling,  New  Trial,  H 
20S  to  218  Inclusive ;  Snell  r.  Clsler,  1  Utah, 
298;  Tieman  v,  Trewlck,  2  Utah,  393;  Peo- 
ple T.  Peacock,  5  Utah.  237, 14  Pac  332;  Mc- 
Kay V.  Farr,  15  Utah,  261,  49  Pac.  649 ;  Hy- 
draulic Cement  Co.  r.  Ghrlstensen,  88  Utah, 
52{^  114  Pac  624.  The  foregoing  authori- 
ties are  all  in  point  to  the  effect  that  rea- 
sonable diligence  must  be  used  and  without 
It  a  new  trial  wlU  not  be  granted. 

[4]  Did  the  defendant  use  reasonable  dili- 
gence to  discover  and  produce  at  the  trial 
the  evidence  disclosed  by  the  alfldavits  re- 
ferred tot  It  wlU  be  remembered  the  com- 
plaint was  filed  January  13,  1917,  Uie  an- 
swer was  filed  March  2d  next  following,  and 
the  trial  had  July  5th  of  the  same  year.  De- 
fendant himself  was  a  banker  of  experience. 
He  knew  that  the  books  of  the  bank  would 
probably  show  transfers  of  his  stock,  from 
whom,  to  whom,  and  wben.  Assuming,  as 
shown  by  the  affidavit,  that  the  records  of 
the  bank  were  inaccessible  during  May, 
June,  and  July,  still  there  was  the  latter 
part  of  January,  all  of  February,  March, 
and  April,  unaccounted  for  during  which  he 
might  have  made  the  investigation  requir- 
ed. But  assuming,  further,  that  defendant 
was  Justified  In  believing  that  Inasmuch  as 
the  trial  was  had  In  Salt  Lake  City,  and  the 
bank  was  also  situated  there,  he  might  ap- 
ply at  any  tlme^  even  on  the  eve  <tf  the 
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trial,  and  procure  the  Information  desired, 
nevertheless  when  appellant  found  at  the 
trial  that  the  books  and  records  of  the  back 
were  Inaccessible  for  the  reasons  stated,  no 
motion  was  made  for  a  continuance,  and  the 
trial  court  had  no  opportunity  to  afford  re- 
lief even  If  it  had  been  so  inclined.  Appel- 
lant elected  to  stand  upon  the  proposition 
that  it  was  the  duty  of  the.plalntUT  to  pro- 
duce the  records,  and  went  to  trial  without 
the  evidence  which  in  the  nature  of  the  case 
he  must  have  known  was  in  existence  and 
could  easily  be  discovered. 

Many  of  the  authorities  above  cited  treat 
the  failure  of  a  party  to  seasonably  apply 
for  a  continuance  under  such  circumstances 
as  fatal  to  an  application  for  a  new  trial. 

However  much  the  court  might  desire  to 
see  litigants  In  cases  before  it  obtain  every 
farthing  to  which  they  are  entitled,  yet  It 
cannot  ignore  fundamental  rules  of  prac- 
tice established  by  statute  and  recognized 
by  general  law  In  order  to  achieve  Its  con- 
ception of  eren-haoded  JusUce  In  a  partlcu* 
lar  case 

[5]  In  order  to  reverse  the  order  denying 
appellant's  motion  for  a  new  trial,  we  would 
be  compelled  to  find  that  the  trial  court 
abused  its  discretion  In  denying  the  mo- 
tion. This,  under  the  law  by  which  we  are 
controlled,  we  cannot  do. 

For  the  reasons  stated  the  Judgment  is 
aOirmed,  at  appellant's  costs. 

CX>RFMAN,  C.  J.,  and  WBBBB  and 
omsON,  J3^  concur. 

FBICK,  J.  I  concur.  I  feel  constrained, 
however,  to  say  tliat  I  yield  assent  to  the 
result  reached  by  Mr.  Justice  THURMAN 
only  because  the  answer  of  appellant  does 
not  present  the  real  defense  he  might  have 
Interposed  to  the  action,  and  that  In  view  of 
his  conduct,  which  is  set  forth  by  my  Asso- 
ciate, the  district  court  did  not  abuse  its  dis- 
cretion in  denying  the  motion  for  a  haw 
trial.  In  my  Judgment  the  appellant  had  a 
good  defense  if  he  had  properly  availed 
himself  of  it  at  the  proper  time,  for  the  fol- 
lowing reasons:  Our  statute  (Ck>mp.  Laws 
1917,  I  7230),  80  far  aa  material  hare,  reads : 

"There  can  be  but  one  action  for  the  recovery 
of  any  debt  or  the  enforcement  of  any  rl^t 
secured  by  mortgage  upon  real  estate  or  person- 
al property,  which,  action  must  be  In  accordance 
with  the  provisions  of  this  diapter." 


The  proceedings  are  then  outlined. 

In  Bouoofski  v.  Jacobsen,  86  Utah,  165. 
104  Paa  U7,  26  L.  R.  A.  (N.  S.)  898,  we^  in 
following  antecedent  cases  held  that  where 
a  debt  or  obl^ation  is  secured  no  personal 
actlim  can  be  maintained  or  prawnol  Judg- 
ment legally  entered  against  the  debtor  un- 


til the  security  has  been  applied  to  the  sat- 
isfaction of  the  debt  secured  thereby,  and 
then  a  personal  Judgment  can  only  be  en- 
tered for  the  deficiency  whidi  remains  un< 
satisfied. 

In  the  recent  case  of  Cobum  v.  Bartholo- 
mew, 50  Utah,  — ,  167  Pac.  1156,  we  held 
that  the  procedure  provided  for  In  section 
7230,  supra,  applied  and  must  be  followed 
In  a  case  where  the  debtor  as  in  the  case  at 
bar,  deposited  stock  as  collateral  security 
for  the  debt.  To  the  same  effect  Is  the  still 
more  recent  case  of  Roblson  v.  Gull,  173 
Pac  905.  It  Is  not  necessary  to  refer  to  the 
other  cases  of  this  court  In  which  the  doc- 
trine laid  down  In  the  foregoing  caaes  is  rec- 
ognized and  applied. 

It  was  suggested  at  the  hearing  by  Its 
counsel  that  In  view  that  respondent  obtain- 
ed the  note  In  question  without  knowledge 
of  the  security  or  of  its  existence,  which 
security  was  deposited  by  appellant  with  the 
original  payee  of  the  not^  that,  fOr  that  rea- 
son, the  provisions  of  section  7230,  supra, 
have  no  application.  In  my  Judgment  the 
contention  Is  not  sound.  We  have  another 
statute  wMdi,  as  I  view  it,  la  applicable 
here.   Section  W78  provides: 

"When  cross-demands  have  existed  between 
persons  under  such  circumBtances  that,  If  one 
bad  brought  an  action  against  the  other,  a  coun- 
terclaim could  have  t>eeD  set  up,  the  two  de- 
mands shall  be  deemed  compensated  so  far  ai 
they  equal  each  other,  and  neither  can  he  de- 
prived of  the  benefit  titereof  1^  tlie  assignment 
or  death  of  the  other." 


It  will  thus  be  seen  Omt  section  7280^ 
supra,  makes  no  exception  regarding  the 
right  of  action,  whUe  section  6978  expressly 
provides  that  the  death  of  the  original  cred* 
itor  nor  the  assignment  by  him  can  defeat 
the  rights  of  the  debtor.  It  goes  without 
saying  that  the  doctrine  of  section  6578  has 
no  application  to  the  transfer  in  due  coarse 
of  a  negotiable  instrument ;  that  Is,  if  trans- 
ferred before  duo,  eta  As  pointed  out,  how- 
ever, by  Mr.  Justice  THURMAN,  the  appel- 
lant lost  no  rights  by  reason  of  the  assign- 
ment of  the  note  In  questi<»i.  The  fact  that 
respondent  did  not  obtain  the  collateral  nor 
have  any  Imowledge  thereof  Is  not  disputed, 
and  must  therefore  stand  as  the  fact  in  this 
case.  If,  therefore,  the  appellant  dedred  to 
avail  himself  of  the  provisions  of  section 
7230,  It  was  his  duty  to  aver  In  his  answer 
the  tacts  concerning  the  deposit  of  the  col- 
lateral security  and  state  the  value  thereof. 
Had  that  been  done  the  duty  then  would 
have  devolved  upon  the  respondent  to  amend 
Its  complaint,  and  allege  therein  the  fact 
that  it  did  not  obtain  nor  know  of  the  col- 
lateral security,  and  hence  could  not  be 
charged  therewith.    The  appellant  could 
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then  bare  set  up  the  facta  with  regard  to 
the  secnrity  and  Its  value  in  an  amended 
answer,  and  that  the  same  was  theretofore 
conTerted  or  applied  by  the  original  payee 
before  the  asstgnment  of  the  note  to  the 
respondent,  and  apon  proving  the  facts  in 
that  regard,  and  also  proving  the  value  of 
the  collateral,  be,  nnder  section  6578,  supra, 
would  have  been  entitled  to  an  offset  against 
the  note  for  the  value  thus  established.  If 
the  value  of  the  collateral  were  found  great- 
er than  or  equal  to  the  amount  dne  on  the 
note  when  the  conversion  or  application  was 
made,  as  before  stated,  appellant  was  enti- 
tled to  a  Judgment  dismissing  the  action. 
In  no  event,  however,  In  view  of  the  undis- 
puted facts  and  circumstances  of  this  case 
would  he  have  been  entitled  to  an  afflrma- 
tlve  Judgment  against  the  respondent,  re- 
gardless of  the  value  of  the  collateral  estab- 
lished by  him.  In  view  of  the  undisputed 
facts,  bowever,  the  burden  was  upon  the 
appellant  to  prove  the  deposit  of  the  col- 
lateral, ttw  ctrnveralCT  or  apidlcatlai  tbeie> 


of  as  befbre  stated,  and  its  value.  Tbla  be 
failed  to  do.  Nor,  in  my  Judgment, -did  he 
aver  sufficient  facts  in  his  answer,  evoi 
though  they  were  proven,  to  entitle  him  to 
the  relief  herein  outlined;  nor,  for  the  rea- 
sons stated  by  Mr.  Justice  THURMAK,  can 
he  avail  himself  of  the  adverse  ruling  of 
the  district  court  on  bis  motion  for  a  new 
trial. 

In  view  of  the  foregoing  I  can  see  no  es- 
cape from  the  conclusion  reached  by  my  As- 
sociate, although,  in  my  Judgment,  appellant 
Is  required  to  pay  a  debt  twice,  or,  in  any 
event,  far  more  than  in  Justice  he  ought  to 
pay.  Courts  bowever,  cannot  Ignore  the 
long-established  and  well-settled  rules  of 
law  and  procedure  which  are  essential  to 
the  due  administration  of  law  and  Justice  In 
order  to  avoid  a  seeming  Injustice  in  a  par- 
ticular case.  Nor  can  they  decide  questlona 
not  properly  presented  for  review.  That 
would  be  usurping  power*  whidi,  if  Indulged, 
would,  In  the  long  run,  laad  to  far  gnatv 
Injuctlc*. 
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(104  Km.  M) 

SPLBZ  T.  UiTXZJMNy  STATB  BANE  OX* 
iniIJ:JZmLLB  et  aL   (Na  21411.) 

(BovMBt  Ooozt  of  KansM.  April  12, 1919^ 

(ByUabut  by  (A0  CtwrtJ 

1.  Baitks  AMD  BiJTKiiTe  «=s>lM(8)— Aonoiia 
n»  Deposits— £}vxDKncac—SumciBNOT. 
In  ma  action  to  recover  from  a  bank  a  de- 
posit preriouelj  made  therein,  it  was  found  by 
ti»  Jury  that  the  depositor  bad  loaned  the  money 
«B  deposit  to  the  Individaal  who  was  eaahier  of 
the  bank,  and  for  wbidi  be  took  the  personal 
note  of  the  cashier,  and  that  he  did  so  with  the 
intention  of  releasiof  the  bank  fran  liability 
■tor  the  deposit.  BtU^  that  the  testimony  sop- 
ports  the  findingsL 

a.  Bahks  ahd  BAimire  ^9119  —  Baitk  as 
Tbdbieb— Bxunoii  of  Dkbtob  ahd  Qodx- 

TOE. 

A  bsnk  csnnot  bs  regarded  ss  a  trostse  of  a 
feneral  depodtor,  but  the  relatiwi  tbnt  exists 
between  them  is  that  of  debtor  and  eredltw. 

S.  iHSTBUCnONB— Pbopbieit. 

The  instructions  ti^en  in  the  case  are  ex- 
amined, and  Aeld  to  be  without  error. 

4.  Bahkb  akd  Banking  «s»1&1(9>— Action 
VOB  Deposit— EvxDBHOB—ADHissxBXLm'. 
Whether  or  not  a  certain  equity  of  redemp- 
tion in  real  estate  sold  at  Judicial  sale  was 
SMeta  of  an  estate  of  a  deceased  debtor  is 
k«M  not  to  be  a  subject  tar  detennlnation  in 
the  present  esse; 

It!  MOBTOAOES  4»62S— SALB— GONTIBHATION 

— BsTopPBL  TO  Dent  Authobitt. 
Whether  or  not  an  order  confirminf  a  Judi- 
dsl  ssle  of  property  may  be  made  by  a  Judge 
at  diambers,  it  la  htld  that  a  party  who  consenta 
that  an  wder  should  be  so  made  is  estopped  to 
eay  that  the  Jodse  was  without  authority. 

Appeal    from    District    Oourt,  Kiowa 

Oonn^. 

Action  by  Charles  Bplety  against  the  Cltl- 
sois'  State  Bank  of  MnUinTiUe  and  otbers. 
from  a  Judgment  tor  defendants,  plaintiff 
appealsL  Affirmed. 

F.  Lb  Mardn  and  Carr  W,  Xaylw,  both 
Hiit<3ilii8on,  for  appeHant 
J.  W.  DstU^  of  Qreensbonb  tot  appcAleea. 

JOHNSTON,  0.  J.  This  Is  an  appeal  from 
a  Judsment  In  favor  of  the  Citizens'  State 
Bank  of  HulUnTlll^  and  its  presldoU^  John 
8<Aierer,  rendered  in  an  action  brought 
against  them  by  Ghaiies  Etiley  to  recovtt  on 
a  d^jtoeit  (tf  16,000  whldi  he  had  placed  In 
file  bank.  Other  parties  wen  made  defend- 
ant who  were  concerned  in  the  confirmation 
of  a  Judidal  sale  of  the  property  np<Hi  whidi 
the  plaintiff  held  a  Judgment  11^  The  flnd- 
ings  and  rardlct  of  the  Jury  were  in  favor  of 
tte  d^endants,  and  plaintiff  appeals. 

It  appears  that  i^aintlff  had  a  deposit  ac- 
coont  In  defendant  bank  for  a  number  of 


years  primr  to  FAroary  7,  1911,  and  on  ttuX 
date  his  balance  In  the  bank  was  a  Uttle 
mora  than  (6,000.  B.  M.  Traylor,  the  cashier 
ct  the  bank,  wrote  a  letter  to  plalntlfl  mi 
Febmary  7,  1911,  on  the  stationery  of  the 
bank,  saying: 

"Esteemed  f^nd:  Concerning  onr  talk  of  last 
week  I  will  use  some  of  your  funds  at  8%  in- 
terest.  Commencing  with  this  date  I  will  use 

«6.ooaoa" 

It  was  signed.  *^  H.  Troylor.  Oashler.** 
On  Ifarch  24,  imi,  and  on  a  letter  head  of 
the  bank,  Traylor  wrote  plaintiff  as  follows: 

"This  Is  to  certify  that  I  hsTe  loaned  of  your 
funds  K^00O.0(^  at  8%  interest,  same  to  be  re* 
placed  on  fifteen  days'  demand." 

This  was  Bdgned  by  Traylor  wlOiont  ttis 
decOgnatlon  of  cashier.    Plaintiff  testified 
that  be  authorized  the  use  of  the  mon^,  but 
supposed  he  was  dealing  with  the  bonk,  and 
not  with  Traylor  IndlTlduaUy,  while  Tray- 
Ifofa  teettmony  was  that  It  warn  a  perscmal, 
and  not  a  bank  transaction.   There  was  a 
dispute  as  to  whether  a  dwck  was  given  taj 
plaintiff.  The  books  of  t3ie  bank  show  that 
it  was  chewed  out,  but  i»lalntUf  said  he  never 
issued  a  dieck,  and  that  about  two  years 
later,  upon  learning  tiiat  ^Ifoaylor  had  become 
financially  embarrassed,  and  had  left  tba 
bank,  he  made  an  Inquiry  and  found  that  his 
immey  was  no  longsr  lu  the  bank.  .In  a 
settlement  subsequently  made  Traylor  gave 
plaintiff  Us  personal  note  for  |6,000.  Some 
time  later  he  made  another  setponait  with 
Traylor  by  aco^tlng  in  satlsfactlim  of  the 
$6,000  note  one  «ecuted  by  A.  J.  Burton  to 
Traylor  for  $4,600  and  a  personal  note  of 
Traylor  for  the  balance  of  the  debt  of  |2,®0^ 
to  whidi  was  attadied  anotlm  note  of  Bar* 
ton  in  favor  of  Traylor  for  $3,000,  as  col- 
lateral security  tor  the  92,620  not^  and 
plaintiff  snxraidered  to  Traylor  the  note  for 
$6,000.   About  that  time  plaintiff  gave  tha 
bank  a  writing  rtieasing  it  from  liability 
for  the  $6,000  deposit  that  Traylor  had  oh* 
talned  to>m  him.  Still  latw  he  made  an  ad- 
Justm^t  with  Barton  by  whidi  Burton  took 
up  the  WOO  note  held  by  plaintiff,  as  weU 
as  the  92,620  note  of  Traylor  secured  by  the 
Burton  $3,000  note,  and  to  satisfy  and  caned 
them  he  executed  to  plaintiff  a  new  note  fw 
$7,860  secured  by  a  mortgage  on  a  tract  of 
land.  Plaintiff  claimed  that  the  Burton  notes 
were  takm  as  ocdiateral  to  the  debt  of  the 
bank,  and  not  as  paymoit  of  it  or  of  the  $6,000 
note,  and  that  they  were  accepted  and  the  re- 
lease given  on  the  representation  of  Schorer, 
the  president  of  the  bank,  that  Burton  was 
solvent  and  his  paper  was  good,  when  as  a 
matter  of  fact  he  was  insolvait,  and  the  secur- 
ity given  plaintiff  was  inadequatew  Shortly 
afterwards  Bart(m  died  Intestate  leaving  a 
wife  and  nine  children.  In  a  f  oredosure  pro- 
ceeding against  Mrs.  Burton  and  the  ad* 
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mlnlstrators  of  the  Burton  estate,  plaintiff 
was  made  a  ttarty.  and  In  that  proceeding  he 
Bought  and  obtained  a  Judgment  against  the 
administrators  of  the  estate  of  Burton,  and 
also  against  Martha  J.  Burton,  the  wife  of  the 
deceased,  on  the  note  for  $7t360  and  a  fore- 
closure of  his  mortgage  lien  upon  240  acres 
of  land,  which  was  only  a  small  part  of  the 
mortgaged  land,  and  his  lien  was  Inferior  to 
several  other  liens  of  considerable  amounts 
on  the  mortgaged  property.  Afterwards  an 
attempt  was  made  to  form  a  syndicate,  In* 
eluding  the  plaintiff,  to  purchase  the  land  at 
Judicial  sale  so  as  to  protect  all  the  Hens,  but 
it  was  unsuccessful,  and  the  fund  derived 
from  the  sale  proved  to  be  Insufficient  to  pay 
any  part  of  plaintiff's  lien.  That  sale  was 
confirmed  by  the  court,  and  before  the  expira- 
tion of  the  redemption  period  Marttia  J. 
Burton,  wife  of  A.  J.  Burton,  died.  RiU,  one 
of  the  nine  children  of  the  Burtons,  redeemed 
ten  sections  of  the  land  for  the  belrs. 

On  the  testimony  the  Jury  made  the  follow- 
ing findings  of  fact: 

"Question  1.  Do  you  find  that  Bpley  accepted 
Traylor's  note  for  96.000  of  hii  deposit  Intend- 
iog  to  release  the  bank?  Answer.  Yes. 

"Question  2.  Do  you  find  that  at  the  time  of 
the  transaction  with  Traylor  about  June  9, 
1918,  that  Epley  bad  actual  notice  of  all  the 
facts  relating  thereto?  Answer.  Yes. 

"Question  8.  Do  you  find  that  at  the  time  of 
tiie  transaction  with  Scherer  about  June  9;  1813, 
that  Epley  had  actual  notice  of  all  the  facts 
relating  thereto?  Answer.  Yes. 

"Question  4.  If  you  find  that  Epley  accepted 
any  of  Traylor's  notes  intending  to  release  the 
bank,  do  yoa  find  that  be  had  equal  knowledge 
with  Traylor  at  that  time  as  to  Traylor's  fioan- 
dal  responsibility?  Answer.  No. 

"Question  6.  Do  you  find  that  Traylor  tmth- 
fnlly  represented  to  Epley  the  flnandal  condition 
of  Burton  on  Jane  9,  19187  Answer.  Xnsnffl- 
dent  evidoiee. 

"Question  0.  Did  S<Aerer,  before  Epley  finally 
took  the  Burton  notes,  say  to  Epley  that  the 
Burton  ootee  were  good?  Answer.  Yes. 

"Question  7.  Did  Traylor,  while  cashier  of  the 
defendant  bank,  deceive  Epley  as  to  the  manuer 
in  which  he  intended  to  use  a  portion  of  his 
deposit  in  the  bank?  Answer.  No  evidence. 

"Question  &  If  you  answer  the  last  question 
*Yes,'  did  Traylor  w  any  one  representing 
tiie  bank  ever  reveal  or  explain  to  Epley  how 
the  90,000  was  used  by  Traylor?  Answer. 


"Question  9.  Did  Traylor  act  la  good  tilth 
in  the  transaction  with  E^eyT  Answer.  In- 
sufficient evidence. 

"Question  10.  Did  Epley  give  a  check  for  the 
96,000  to  Traylor  or  any  one  else?  Answer.  No 
evldoice.** 

Plaintiff  admitted  that  under  the  arrange- 
ment made  he  understood  and  expected  that 
the  96,0Q0  loan  would  be  taJten  out  of  the 
bank  and  used,  but  there  was  a  dispute  as  to 
whether  It  was  a  loan  to  the  bank  or  an  in* 
dividnal  loan  to  Traylor.  Three  defenses 
were  made  by  the  defoidants;  U)  That  the 
dq;MMit  had  been  paid;       that  he  had  loan- 


ed the  96,000  to  Traylor,  tafelng  his  note 
therefor,  which  he  accepted  as  paym^t  of 
the  depc^t  with  the  intention  of  releasing  the 
bank ;  and  (3)  that  any  fbrmer  obligation  of 
the  bank  or  of  Traylor  was  discharged  by  the 
acceptance  of  the  Burtcm  notes  in  substitu- 
tion and  extinguishment  of  the  old  debt,  the 
evidence  of  which  had  been  surrendered,  and 
also  by  the  bringing  of  a  suit  on  the  new 
notes  upon  which  he  obtained  a  judgment 
The  findings  of  the  Jury  make  it  unnecessary 
to  consider  but  one  of  these  d^nses.  If 
plaintiff  was  dealing  with  Traylor  individual- 
ly in  the  loan  of  the  money  and  took  Tray- 
lor's note  for  the  debt.  Intending  to  release 
the  bank,  the  obligation  of  the  bank  for  the 
deposit  was  discharged,  and  the  subsequent 
transactions  between  the  parties  are  not 
material  In  this  appeaL 

[1]  The  Jury  in  its  first  and  second  find- 
ings expressly  find  that  plaintiff  accepted 
Traylor's  note  Intending  to  release  the  bank, 
and  that  he  did  this  with  actual  notice  of  all 
the  facts  relating  to  the  transaction.  The 
evidence,  thou^  conflicting,  tends  to  support 
these  findings.  That  given  In  support  of  the 
findings  tends  to  show  that  plaintiff  loaned 
the  mon^  to  Traylor,  taking  his  individual 
note  for  the  dq^osit  Afterwards  he  ap- 
peared to  have  overlooked  or  forgotten  that 
he  had  taken  the  Traylor  note,  and  in  a  con- 
versation about  the  subject,  in  the  presence 
of  Sir.  Asher,.  a  banker  of  Hutchinson,  Tray- 
lor reminded  the  plaintiff  he  (Traylor)  had 
given  him  a  note  for  the  money  in  seCtifr- 
meat  of  all  claims  against  the  bank,  and  that, 
if  he  was  not  satisfied  with  It,  he  would  give 
him  the  Burton  notes  in  place  of  It  and 
would  turn  them  over  on  the  production  of 
the  96,000  note  which  Traylor  had  ^ven  him, 
but  plaintiff  Insisted  that  he  did  not  have  that 
nota  He  remarked  that.  If  he  had  that  note, 
he  would  "not  be  worrying."  He  made  a 
search,  and  found  the  note  in  one  of  hii 
hooks  and  gave  it  to  Asher,  with  whose  bank 
he  had  an  account,  to  keep  for  him.  A  wit- 
ness named  Corse  testified  that  plaintiff  told 
him  that  he  had  loaned  Traylor  90.000  of  his 
money,  and  had  taken  his  note  for  the 
amount,  believing  that  Traylor  was  good, 
but,  after  learning  that  he  was  not,  he  pro- 
cured Traylor  to  give  him  the  Burton  notes 
for  the  .Traylor  debt  The  testimony  of 
Traylor  was  to  the  effect  that  he  had  bor- 
rowed the  96,000  from  plaintiff  and  bad  giv- 
en his  note  to  plaintiff  for  the  mon^, 
and  that  the  bank  had  no  connection  with  the 
loan.  He  said  that  later  he  made  a  settle- 
ment with  plaintiff,  by  which  plaintiff  ac- 
cepted the  Burton  notes  in  payment  of  the 
96,000  note;  the  latter  being  marked  "Paid** 
and  surrendered  to  Traylor. 

Complaint  is  made  of  a  number  of  the  in- 
structions, but  we  Deed  only  consider  them 
so  far  as  they  are  applicable  to  the  plaintUTs 
transaction  in  the  alleged  loan  to  Traylbr 
and  In  accepting  the  Traylor  note  for  thtt 
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|6;000  d^MMit  TtM  refnssl  of  request  No.  5 
and  tbe  failure  to  Indade  ttae  doctrine  of 
that  reQuest  in  instmctirai  No.  U  that  was 
gtrai  by  file  oonrt  Is  the  subject  of  complaint 
Beouest  Na  S  Is: 

"Tb»  jury  are  Instrnetod  that  the  prsddent 
and  eashiw  of  tiie  bank  are  trustees  In  a  mom 
for  Um  depositors  and  cr«diton  of  tbe  bank,  and 
In  legal  effect  there  is  a  fidadarr  relation  exist- 
inc  between  tbem.  Where  tbe  bank  claims  that 
the  cashier  borrowed  the  plaintiff's  money  on 
deposit  in  tbe  bank  as  an  individual,  it  mast 
show  affirmativel7  that  tbe  transaction  was  con- 
ducted in  good  faith  without  pressure  or  influ- 
ence on  the  part  of  the  cashier  or  other  officer 
of  the  bank,  and  that  pUintlff  had  express 
knowledge  of  the  tacts  and  drcometances  and 
eqoal  opportunity  with  the  cashier  to  know  and 
determine  the  value  of  the  notes  givm  him,  and 
that  he  intended  to  release  the  bank  from  Its 
<Atigati<Hi  upon  bis  depocdt." 

[2]  No  error  was  committed  In  the  refusal 
of  this  request  In  the  first  place  tbe  bank 
and  Its  cashier  are  not  trustees  of  a  general 
depositor  nor  is  there  a  fiduciary  relation  ex- 
isting between  them.  The  relation  that  does 
exist  is  that  of  debtor  and  creditor.  3  R. 
C.  L*.  619.  The  plaintiff  was  a  general  de- 
positor, and  when  the  money  was  deposited 
by  him  It  became  the  money  of  the  bank,  and 
was  subject  to  demand  by  check  or  otherwise. 
If  plaintiff  authorized  the  withdrawal  of  tbe 
money  with  or  without  check,  as  he  had  a 
right  to  do,  and  loaned  It  to  Traylor  indi- 
Tidually,  as  some  of  the  testimony  tends  to 
show,  be  bad  no  right  to  look  to  the  bank 
for  Its  payment  It  there  was  an  agreemrat 
between  Traylor  and  tbe  plaintiff  that  tbe 
money  should  be  withdrawn  and  used  In  a 
personal  venture  by  Traylor,  tbe  fact  that  be 
was  cashier  and  engaged  In  a  personal  specu- 
lation affords  no  basis  for  making  a  claim 
against  the  bank.  Tbe  test  of  the  transaction 
Is  whether  it  was  a  loan  to  tbe  bank  or  a 
loan  to  Traylor  personally.  If  the  plaintiff 
knew  it  to  be  an  Individual  transaction,  he 
could  not  look  to  the  bank  as  a  guarantor  of 
Traylor's  personal  respcmdUllty. 

**lt  is  said  that,  when  a  bank  places  an  officer 
at  the  window  where  be  transacts  its  bosiness 
with  tbe  public,  it  in  effect  tells  the  world  that 
be  is  tmatworthr  and  reliable,  and  that  he  will 
act  within  the  scope  of  hie  authority.  It  does 
nothing  of  the  kind.  Such  a  declaration  would 
protect  a  recipient  In  the  enjoyment  of  a  Christ- 
mas gift  of  the  entire  body  of  corporate  assets. 
By  placing  an  ofllcer  at  the  window  to  do  its 
business  a  banE  publishes  to  tbe  world  that  be 
fa  there  to  do  its  business,  and  not  bis  business, 
tiiat  be  baa  no  power  or  authority  to  do  any  act 
oatHide  the  legitimate  prosecution  of  the  corpo- 
rate enterprise,  and  tliat  it  will  not  be  iMund  by 
any  perversloa  of  the  corporate  funds  to  bis 
personal  use.**  Bier  t.  MiUer,  68  Kan.  298,  7B 
Pac.  77.  68  I*  B.  A.  982. 

The  necessity  ft>r  good  faith  In  tbe  trans- 
a^on  mentioned  In  request  Now  fi  Is  Included 
tn  instruction  No.  U  glvot  by  the  court,  as 


well  as  In  some  of  the  other  InstmctlonsL  In 
Instruction  U  ttie  Jury  were  Informed  ttiat  It 
derolved  on  the  bank  to  show  afflrmaUTdy: 

"Q%at  the  cashier  acted  in  the  transaction  io 
gooi  faith  without  pressure  or  Influence  na  his 
part,  and  that  di«  depositor  bad  knowledge  ot 
the  drcomatances,  tbe  finaadal  respondbility 
of  the  cashier,  and  all  of  his  rights  as  a  creditor 
of  the  bank  as  compared  with  his  rights  as  a 
creditor  of  the  cashier,  and  that  he  intended  to 
release  tbe  hank  and  accept  the  cashier  ss  Us 
debtor," 

[3]  No  error  Is  found  In  the  instructions 
relating  to  the  cootroUlog  questions  In  the 
case.  In  view  of  tbe  findings  of  tbe  Jury  that 
plalntur  bad  an  bidlvldual  transactl<ni  with 
Traylor  and  accepted  his  note  intuiding  to 
release  tbe  bank,  and  that  plaintiff  had  actual 
notice  of  all  the  ftets  rating  thereto,  It  Is 
unnecessary  to  oonstdw  chailenged  instruc- 
tions relating  to  tbe  substitution  of  Bnrttm's 
4^fatl<m  for  that  of  Traylor. 

Attoitlon  Is  called  to  a  finding  to  the  dfect 
that  plaintlfl  ^d  not  have  equal  knowledge 
with  Traylor  as  to  Traylor's  dnandal  re- 
sponsibility. It  was  not  to  be  expected  that 
plaintiff  or  any  one  else  could  have  equal 
knowledge  with  Traylor  as  to  bis  own  finan- 
cial condition,  and  the  fact  that  Traylor 
became  financially  embarrassed  about  two 
years  after  his  deal  with  plaintiff,  or  even 
that  bis  conditton  at  the  time  of  Uie  trans- 
acdon  was  not  as  good  as  idaintlff  believed 
it  to  be,  did  not  affect  tbe  vaUdity  of  the 
transaction  wlQi  Traylor.  It  is  not  found 
that  any  facts  were  withheld  from  platnttff 
by  TraylOT  or  that  any  dec^tlon  was  prac- 
ticed upon  him  in  the  transaction. 

[4]  It  was  confided  that  the  court  erred 
In  not  b<dding  Oiat  the  equities  of  redemption 
In  the  Burtons  were  assets  of  their  estates 
subject  to  be  takm  by  the  admUilstnitorB  for 
the  payment  of  tlielr  debts.  It  may  be  doubt- 
ed whether  the  matter  ot  redemption  can  be 
regarded  as  a  substantial  Issue  In  the  present 
action.  Tbe  question  grew  out  of  a  foreclo- 
sure suit  broi^t  by  tJie  nUnols  C«itral  Life 
Insurance  Oompnny,  a  creditor  of  tbe  Bur- 
ttma,  against  all  parties  lnt»ested '  In  ttw 
mortgaged  lands.  As  we  have  seen,  Bpley 
filed  a  cross-petltl<m  in  that  case  and  obtained 
a  Judgmmt  against  tbe  Burtons  and  the 
foreclosure  of  tbe  mortgage  which  they  had 
given  him  up(m  a  part  of  the  2,280  acres  of 
mortgaged  land  involved  In  that  Utlgatloa. 
There  were  prim  mortgages  snffidoit  to  ab- 
sorb all  of  ttie  mfmey  derived  ttom  the  Judl- 
dai  sale,  and  plaintiff,  haTtug  fiiiled  to  bid  on 
the  land  and  protect  his  lien,  received  nothing 
from  that  source;  neither  did  he  uudortake 
to  redeem  or  protect  his  Interest  against  sen- 
ior creditors.  Mrs,  Burton  died  aftw  tbe 
Judgmmt  bad  beea.  rradered  In  that  case, 
and  prior  to  the  expiration  of  the  redemptlim 
period.  It  Is  idalmed  that  the  Judgment 
against  Burton  and  his  wife  was  In  effect  an 
allosranoe  of  ptalnturB  datm  asainst  Oie 
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Burton  estate,  and  that  the  conrt  abonld  bava 
decreed  tbat  the  equity  of  redemption  was 
assets  of  the  estates  of  the  deceased  Bartons, 
subject  to  the  payment  of  their  debts.  The 
■ettlonent  of  tb^r  estates  was  not  before  tiis 
coort  in  the  present  case,  and  neither  was  tbm 
determination  of  tb»  redanptim  n^ts  of  ttio 
numerons  pardes  In  the  foreclosure  proceed- 
ing. The  court  did  dedde  that  plalntlfC  had 
no  estate  or  right  of  redemption  in  the  lands 
Oiat  had  been  sold  at  Judicial  sale.  It  is  not 
easily  seen  why  the  cmirt  sbonld  have  wtered 
a  Judgment  quieting  the  tlUe  to  those  lands 
in  flils  ease.  Howerer,  if  the  plaintiff  has 
any  rights  In  any  assets  or  property  of  the 
Bortonm  in  the  hands  of  the  administrattv 
or  elsewhere  he  may  readi  than  1^  some  ap> 
proprtate  proceeding.  If  there  was  any  error 
In  the  decree  of  the  foredUtsnre  iwoceedings, 
it  Is  not  opm  to  correction  In  the  present 
caa& 

It  ia  farther  said  Uiat  competltltm  at  the 
Judicial  sale  was  suppressed,  but  we  find 
notliliv  substantial  In  flut  dalm  of  oror. 

II]  There  Is  a  fnrOier  (flaim  that  Oie  sale 
under  the  foredosnre  decree  was  confirmed  by 
ttie  Judge  at  cSuunbus  instead  of  by  ttie  Ju^ie 
sitting  as  a  court  The  order  made  recites 
that  the  proceeding  was  In  the  district  court 
b^ore  Oie  Judge  at  his  diambers,  and  it  also 
an>ear^  to  be  s^ed  by  the  Judge  at  his 
diambers.  Whether  the  action  tatoi  at 
duunbera  as  recited  refivred  to  the  place  the 
conrt  was  held  or  taken  by  the  Judge  in 
Tacatlon  Is  not  shown.  Tba  question  was 
Bobmltted  to  and  decided  by  the  Judge  who 
under  the  law  must  preside  In  eiOur  capacity. 
Tho  bearing  was  had  and  order  made 
upon  a  motion  to  confirm,  and  the  Code  de- 
fines a  moticb  as  an  appUcatloD  for  an  order 
"addressed  to  the  court,  or  a  }udge  In  raca- 
tion."  av.  Code,  |  SSO  (Gen.  St.  191S,  | 
746(9.  It  has  been  held  Uun  an  order  set- 
ting aside  a  Judgment  rendered  upm  de> 
fliult  may  be  made  by  a  district  Judge  at 
chamtwrs.  Taylor  t.  Woodbury,  8S  Kan.  236, 
120  Pa&  367.  Whether  the  hearing  and  order 
,were  made  in  court,  and  whether  a  Judge  in 
Tacatlon  can  make  an  order  ctmflnnli^  a  sale^ 
need  not  be  determined,  as  the  objection  may 
be  disposed  of  upon  another  ground.  It  ap- 
pears from  the  order  of  confirmation  that  the 
order  Itself  was  made  upon  the  consent  <A 
the  plaintiff  and  all  the  other  parties  In  the 
case.  If  there  wag  anything  lacking  in  the 
power  of  the  court  or  Judge  to  bear  the  mo- 
tion to  confirm  at  that  time,  the  plaintiff  is 
not  In  a  position  to  avail  himself  of  the  de- 
fect He  cannot  be  permitted  to  invite  the 
action  and  complain  of  It  By  his  own  act  he 
is  estopped  to  say  that  the  Judicial  action  tak- 
en was  erroneous  or  without  authori^.  If 
error  was  committed  in  the  proceeding  to 
confirm,  it  was  subject  to  correctlcm  on  ap- 
peal, but  no  an>eal  aniears  to  have  been 
taken. 

We  find  no  error  in  the  record,  and  there- 


fore the  Judgment  of  the  district  court  is 
affirmed. 
All  the  Justices  concurring. 


TREESD  r.  STATE. 


(IC  Okl.  Cr.  <S9 

(Na  A-9037.) 


(Orimlnal  Court  of  Appeals  of  Oklahoma. 
June  17,  1910.) 

Ai^wal  from  District  Court,  Payne  Ooni^ 
ty ;  John  P.  Hlckam,  Judge. 

A.  L.  Treeae  was  conrlcted  of  a  felony, 
and  am>eal8.  Reversed. 

Walter  Mathews,  of  Cushlng,  for  plaintlfl 
in  error. 

The  Attorney  General,  for  the  State. 

PEB  CURIAM.  PlalntUf  in  error,  A.  L. 
Treese,  was  convicted  of  a  violation  of  sec- 
tion 4,  c.  26,  Session  Laws  1013.  From  the 
judgment  rendered  on  the  verdict  an  appeal 
was  duly  perfected  filing  In  this  court  on 
Sept«nber  4,  1918,  a  petUlm  In  error  wltii 
case-made. 

In  the  case  of  Proctor  r.  State,  15  Okl.  C!r. 
— ,  176  Pac.  771,  the  statute  upon  whldi  the 
prosecution  in  this  case  was  based  was  hdd 
unconstitutional  and  void.  For  the  reason 
stated  in  the  opinion  In  the  Proctor  Caash  the 
Judgmoit  her^  is  reversed. 


U«  Okl.  Cr.  674) 
Ex  parte  8LAYDEN.   (Mo.  A-2B20.) 

(Criminal  Court  of  Anieala  of  Oklahoma. 

'  May  81. 1910.) 

Application  for  writ  <^  habeas  corpus  by 
Jack  Slayden  to  be  let  to  balL  Ball  denied, 
and  petition  dismissed. 

Sturg^  ft  Ownby,  of  Paris,  Tex^  and 
Works  &  Capping,  of  Hugo,  for  petitioner. 

The  Attorney  General  and  B.  McMillan. 
Asst  Atty.  Gen.,  for  respcmdoit. 

PEB  CURIAM.  The  peUtioner,  Jack  Slay- 
den, filed  his  petition  in  this  court  on  Janu- 
ary 3,  1016,  wherein  It  averred  that  he  Is 
Illegally  restrained  of  his  liberty  and  impris- 
oned by  the  sheriff  of  Choctaw  county ;  tbat 
he  is  held  to  custody  by  virtue  of  a  certain 
commitment  issued  by  an  examining  magis- 
trate up(Hi  a  preliminary  examination  held 
upon  a  complaint  wherein  he.  petitioner,  ia 
charged  with  the  murder  of  one  Moroney. 
It  ia  further  averred  that  the  proof  is  not 
evident,  nor  the  presumption  great,  ttiat  he  Is 
guilty  of  said  crlm^  and  praying  tbat  he  ba 
admitted  to  baU. 

In  support  of  the  appllcatloa  for  ball  are 


Digitized  by  Google 


SZ  PABTB  BROVnX 


191 


the  record  of  tbe  proceedings  bad  before  tbe 
district  court  on  a  similar  application,  and 
this  also  supplemented  by  affidavits.  Upon  a 
consideration  of  the  proof  and  the  argu- 
ments, we  conclude  that  p^tioner  has  not 
met  tbe  burden  placed  upon  him  by  law,  and 
tbetefoTe  he  Is  not  entitled  to  be  let  to  bail  as 
prayed. 

An  order  to  ^t  effect  was  duly  entered  at 
the  time.  Bail  Is  denied,  and  the  petition  is 
diamiraed* 


In  re  BRBEDINO. 

In  re  SOUTA. 

(Noa.  A-SS8S,  A-3S86.) 

(Orlmlnal  Court  of  Appeals  of  Oklahoma. 
April  29;  1919.) 

AppUcatiotts  by  John  H,  Breeding  and  by 
Frank  SouTa.  Causes  dtamlssed,  on  motion 
(tf  counsel  f6r  petlUoners,  and  counsel  per^ 
mitted  to  withdraw  the  petitions. 

Bert  Van  Leuven,  of  Coffeyville,  Kan.,  for 
petitioners. 
W.  a  Hall,  Asst  Atty.  Gen.,  for  the  State. 

PE:r  curiam.  On  motion  of  coonsel  for 
petitioners  In  the  above  entitled  and  num- 
bered causes,  the  same  are  dismissed,  and 
eonnsti  tor  petitioners  permitted  to  with- 
draw the  petitions  filed  therein. 


(75  Okl.  1} 

HUBEB  T.  AEBBS  et  at   (Ka  8M8.> 

(Supreme  Court  of  Oklahoma.  May  27, 1919.) 

Error  from  District  Court,  Texas  County ; 
W.  M.  dark,  Special  Jndge. 

Actioa  between  H.  I*  Huber  and  W.  W. 
Akers  and  othws.  Judgmoit  for  the  lattw, 
and  the  former  brings  error.  Affirmed. 

John  Ii.  Gleason,  of  Gnymon,  and  Charles 
L.  Moore,  of  (MUahoma  City,  for  plaintiff  In 
error. 

V.  H.  Grinstead,  of  lAbwtH,  Kan.,  for  de> 
fiendants  In  error. 

PBB  CURIAM.  Ttie  questions  involved  In 
this  action  are  Identical  with  those  in  case 
No.  7383,  Huber  v.  Board  of  County  Commis- 
stoners,  166  Fac.  802,  and  an  order  was  enter- 
ed May  24,  1916,  consolidating  these  two 
cases.  On  July  24, 1917,  an  opinion  was  filed 
in  cause  No.  7383,  affirming  the  judgment 
of  the  lower  court  The  Judgment  In  that 
case  has  become  final  and  contrcds  this  cause. 

Therefore  the  Judgment  of  the  trial  court 
Is  afllnned. 


Ex  parte  KANE.    (Cr.  No.  2254.) 
(Supreme  Court  of  California.  May  19, 1919.) 
In  Bank. 

Application  by  Jack  Kane  for  writ  of  ha- 
beas corpus.  Ai^lication  denied. 

Jack  Kane^  in  pro.  per. 

PER  CURIAM.  The  within  appUcatlon  Is 
denied.  See  In  re  Lee,  171  Pac.  958 ;  In  re 
FritE,  177  Pac.  167;  In  re  McCready,  177 
Pac  4S9. 

AU  concnr,  except  IiAWLOB,  J.*  absent 


(16  Okl.  Cr.  «80) 
Ex  parte  BROWN.   (No.  A-3030.> 

(Criminal  Court  of  Appeala  of  Oklahoma. 
June  17,  1019.) 

'  Application  by  Jerome  Brown  for  writ  of 
habeas  corpus.  Writ  denied. 

Comelios  Hardy,  of  Tishomingo,  for  peti- 
tions. 

S.  P.  rreeling,  Atty.  (Sen.,  and  W.  0.  Hall, 
Aast  Atty.  Gen.,  tor  reap<ntdeiit 

PSB  CURIAM,  mis  Is  an  appUcatlon  ot 
Jerome  Brown  for  writ  of  habeas  corpus, 
alleging  that  he  is  unlawfully  restrained  of 
his  liberty  In  the  state  penitentiary  at  Mc- 
Alester,  by  Sam  L.  Morley,  warden;  that  the 
cause  of  said  restraint  Is  upon  a  Judgmrat  of 
cmivictlon  pronounced  by  the  district  court 
of  Johnston  county,  CHcL,  on  a  charge  of  mur- 
der, rendered  on  the  4th  day  of  October, 
1912.  Petitioner  further  alleges  that  tbe  dis- 
trict court  of  Johnston  county  was  not  au- 
thorized by  law,  or  by  order  of  the  Supreme 
Court  of  the  state  of  Oklahoma,  to  meet  at 
the  time  and  place  it  attempted  to  meet  and 
try  this  petitioner  and  pronounce  Judgment 
against  him ;  further,  in  substance,  that 
there  was  no  June  term.  1912,  of  tbe  district 
court  of  Johnston  county,  either  fixed  by 
statute  or  by  order  of  the  Supreme  Court, 
and  that  the  convoiing  of  said  court  In  regu- 
lar session  on  the  3d  day  of  June,  1912,  and 
the  Bubsequrat  adjournment  of  said  term  to 
the  date  upon  which  this  trial  was  had  was 
a  nulUty ;  and  that  the  Judgment  rendered 
against  petitioner  was  null  and  void,  for  the 
reason  that  said  conrt  was  without  Jnrisdlc- 
tion  to  render  the  same.  For  which  reasons 
petitioner  asks  that  the  writ  of  habeas  cor- 
pus Issue  and  that  he  be  discharged  from 
such  restraint 

It  is  unnecessary  to  enter  Into  a  full  dis- 
cussion of  all  the  contoitlons  raised  by  petl- 
ttonor.  The  petitioner  was  plainOff  in  error 
in  cause  No.  Ar-iSSO,  Jerome  Brown  t.  States 
amteallng  from  this  same  Judgmoit  of  ptm- 
ricUon,  and  this  court  in  an  opinion  filed 
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May  15,  1015,  reported  In  U  OkL  Cr.  498, 
148  Pae.  181,  affirmed  the  Judgment.  Among 
the  qneationB  raised  In  that  appeal  was  that 
of  the  Jurisdiction  of  the  court  to  pronounce 
Judgment;  it  being  contended  at  that  time 
that  the  district  court  of  Johnston  county 
had  lost  Jurisdiction  of  the  cause,  the  June 
term  of  court  having  eiplred  by  operation  of 
law  upon  the  conveplDg  of  court  at  another 
place  In  the  same  district  between  the  time 
of  tbe  convening  of  the  regular  June  term  In 
Johnston  county  and  the  time  at  which  this 
petitioner  was  tried  and  convicted.  There 
was  necessarily  involTed  and  determined  In 
the  appeal  taken,  and  the  same  clearly  ap- 
pears from  the  body  of  the  opinion  in  that 
case,  that  this  court  decided  that  chapter 
102,  Session  Laws  OkL  1910,  fixed  the  time  of 
convening  the  regular  term  of  district  court 
In  Johnston  county  on  tbe  first  Monday  In 
June  of  each  year,  and  that  such  statute  was 
in  force  at  the  time  the  June,  1912.  term  was 
convened,  at  which  term  this  petitioner  was 
tried  and  convicted. 

No  new  question  Is  raised  by  this  applica- 
tion, not  In  effect  passed  upon  and  decided 
adversely  to  the  contentions  of  tlie  petition- 
er in  Brown  t.  State,  supra.  The  question 
of  Jurisdiction  Is  raised  in  this  proceeding  In 
another  form,  but  the  substance  of  the  con- 
tentions here  made  and  of  the  contentions' 
made  in  tiie  appealed  case  is  the  same- 
Having  decided  that  chapter  102,  Sescdon 
Laws  1910.  fixed  the  time  of  convening  ttas 
regular  term  of  court  in  Jolmston  county  on 
the  first  Monday  in  June,  1912,  and  Chat  court 
convened  and  was  duly  and  regularly  opened 
on  that  date,  and  that  this  Jn^ment  was 
rendered  at  a  date  to  whldi  said  June  term 
was  regularly  and  lawfully  adjoniiied,  the 
court  had  Judsdlctlon  to  pronounce  judg- 
ment and  smtence  the  defendant  at  that 
time. 

For  reasons  stated,  the  writ  ia  denied. 


<16  Okl.  Cr.  678) 

BURNETT      STATB.    CNo.  A-S480.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  2.  1919.) 

Appeal  from  District  Court,  <^lahoma 
County ;  Edward  Dewes  Oldfleld,  Judge. 

J.  K.  Burnett  was  convicted  of  the  theft  of 
an  automobile,  and  he  appeals.  Appeal  dis- 
missed on  motion  of  plaintiff  In  error,  and 
cause  remanded  to  trial  court,  with  direc- 
tions that  Judgment  and  sentence  be  carried 
into  execution. 

J.  Q.  A.  Harrod,  of  Oklahoma  City,  and 
G.  W.  Stewart,  of  Claremore,  for  plaintiff  in 
error. 

W.  C.  Hall,  Asst.  Atty.  Gen.,  for  ttie  State. 


<OkL 

FEB  CDRIAM.  Plaintiff  In  error,  J.  E. 
Bnm^  was  by  Information  filed  In  the  dis- 
trict court  of  Oklahoma  county  charged  with 
the  theft  of  a  Ford  automobile,  tbe  personal 
property  of  E.  O.  Parsons,  and  upon  his  trial 
was  fotmd  guilty  and  his  punishment  fixed 
at  5  years*  imprisonment  In  tbe  penitentiary. 
On  the  4th  day  of  May,  1918,  Judgment  was 
rendered  In  accordance  with  the  verdict, 
from  which  Judgment  the  defendant  perfect- 
ed an  appeal  by  filing  in  this  court  on  Octo- 
ber 30,  ISIS,  a  petition  In  error  with  case- 
made.  , 

PlalntlCf  In  error,  by  his  counsel  of  record, 
has  this  day  filed  a  motion  to  dismiss  bis  ap- 
peal herein,  and  to  said  motion  is  attached 
the  afi!idavlt  of  said  plaintiff  in  error  that  be 
has  requested  his  counsel  of  record  to  file 
said  motion  to  dismiss  the  appeal.  It  is 
therefore  considered  and  ordered  that  said 
motion  be  sustained,  the  appeal  herein  dis- 
missed, and  the  cause  remanded  to  the  trial 
court,  with  direction  to  cause  the  Judgment 
and  sentence  to  be  carried  into  execution. 

Mandate  forthwitti. 


(16  Oltl.  Cr.  673) 
HtTBBARD  v.  STATB.   (No.  A-2CQ6). 

(Criminal  0)urt  of  Appeals  of  Oklahoma. 
May  31, 1919.) 

Appeal  from  County  Court,  Comanche 
County;  B.  J.  Bay,  Judge. 

E.  J.  Hubbard  was  convicted  of  a  violation 
of  the  prohibitory  liqqor  law,  and  be  ap- 
peals. Affirmed. 

J.  F.  Thomas,  of  Lawton,  for  plaintiff  la 
error. 

S.  P.  Fr«eUng,  Atty.  Gten.,  and  R.  McUU- 
Ian,  Asst  Atty.  Oen^  for  the  State. 

PGR  CURIAM.  The  phtlntlff  in  enor,  E. 
J.  Hubbard,  and  one  R.  A.  Aditisaon,  were 
Jointly  cbarxed  with  eonv^iug  14  quarts  of 
beer  from  a  point  In  the  town  of  Lawton, 
(Tomancbe  county,  unknown,  to  614  FourUi 
street,  city  of  Lawton.  Upon  his  separate 
trial  plaintiff  In  error  was  convicted,  and  Ills 
punishment  assessed  at  30  days'  confinement 
in  the  county  Jail  and  a  fine  of  $100.  From 
tbe  Judgment  rendered  on  the  verdict,  he  ap- 
peals. 

The  errors  assigned  question  the  suffldoi- 
cy  of  the  evidence  to  support  the  verdict,  and 
that  the  court  erred  in  one  of  th^  Instmc* 
tions  given.  An  examination  of  the  record 
discloses  that  tbe  evidence  abundantly  sap- 
ports  the  verdict,  and  no  material  error  ap- 
pears that  would  in  any  way  tend  to  preju- 
dice the  substantial  rights  of  the  plaintiff  in 
error. 

The  Judgment  is  therefore  affirmed. 
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(16  Okl.  Cr.  fi8Z> 

HUBfES  T.  STATE.   (No.  A-3320.) 

(Criuitnal  Conrt  of  Appeals  of  OUaboma. 
June  17,  1910.) 

Appeal  from  County  Court*  Garfield  Coun- 
ty: E.  It,  Swlgert.  Judg& 

Ben  Humes  was  convicted  of  vagrancy, 
and  be  appeals.  Appeal  dismissed,  on  mo- 
tion of  counael  tor  plaintiff  tn  error,  and 
cause  remanded. 

I*.  €•  McLean,  of  Enid,  for  plaintiff  In  er- 
ror. 

W.  a  BaU,  Aast.  Att7.  Qen.,  for  the  State. 

PER  GUBIAM.  Plaintiff  In  error,  Ben 
Humes,  was  convicted  on  a  charge  of  vagran- 
cy, and  in  pnrauance  of  tbe  verdict  be  was 
sentenced  to  be  confined  In  tbe  county  Jail 
for  15  days  and  to  pay  a  fine  of  $25.  Prom 
tbe  judgment  he  an>ealed,  by  flUng  In  this 
court  on  April  18,  1918,  a  petltttm  in  error 
with  case-made. 

His  counsel  of  record  has  filed  a  motion  to 
dismiss  the  appeal,  which  motion  Is  sustain* 
ed,  the  appeal  dismissed,  and  the  cause  re> 
manded  to  tbe  trial  court 


(IS  Okh  Cr.  C79) 

Br  parte  McKEB.   (Na  A-^685.> 

(Crifflliial  Conrt  of  Appeals  of  Oklaboma. 
June  3,  l»lft) 

PeOUtm  by  CalTln  McKee  for  writ  of  habe- 
as corpus.  Petition  withdrawn,  and  cause 
dismissed  on  petitioner's  motion. 

Robert  A.  Lowry,  of  Stillwater,  for  peti- 
tioner. 

PER  CURIAM.  Petition  withdrawn,  and 
cause  dismissed,  on  motion  of  tbe  petitioner. 


(16  Okl.  Cr.  sm 

In  re  UcDANIEU   (No.  A-2389.) 

(Criminal  Court  of  Appeals  of  Oklaboma. 
May  SI,  1919.) 

Application  by  Ned  McDaniel  for  a  Writ 
of  prohibition  against  tbe  District  Court  of 
Jackson  County  to  prevent  Its  trial  of  peti- 
tioner on  an  Information  charging  embezzle- 
ment, on  tbe  ground  that  it  was  without  Ju- 
risdiction. DemurrN-  to  application  sustain- 
ed, and  cause  dismissed, 

T.  M.  Robinson,  of  Altus,  and  Fain  & 
IToung,  of  Lawton,  for  petitioner. 
The  Attorney  Gteneral,  for  respondent. 
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PER  CURIAM.  This  was  an  application 
for  the  purpose  of  obtaining  a  writ  of  prohl* 
bltion  against  the  district  court  of  Jai^son 
county  to  prevent  petitioner  being  tried  on  an 
Information  efaarglng  said  petltlcmer  with 
the  crime  of  embezzlement,  on  tbe  ground 
that  said  district  court  was  without  jurlsdlc* 
tion. 

The  information  charged  the  embezzlement 
of  $68.45,  alleged  to  bare  been  received  by  pe- 
titioner as  fees  while  he  was  d^-k  of  said 
district  court. 

On  the  day  It  was  filed,  a  demurrer  to  the 
application  was  sustained,  and  the  cause  dis- 
missed. 


OM  Ku.  509) 
R03INS0N  T.  OAMPBELIi  et  sL 
(No.  21817.) 

(Supreme  Court  of  Kansas,   April  12,  1919.) 

(ByVtthuM  by  <A«  Court.) 

1.  Tbespass  «»40(:q  —  SumciBNCT  or  Coic- 

PLAINX— NBCESSITT  OV  AIXBOATION  OV  DAU* 
AGES. 

A  i>etition,  settlne  forth  a  trespass  and  In- 
Jnriea  resulting  therefrom,  and  asking  judgment 
for  a  certain  sum,  is  held  to  state  a  cause  ot 
action,  although  containing  no  express  allega- 
tion that  the  plaintiff  was  damaged. 

2.  Tbespabs  <&=»Sd— Exeucflabt  Damaobs— 
NECEssrrr  or  Substantial  Dauaoes. 

Rule  applied  tbat,  if  no  real  or  substantial 
damages  are  suffered,  no  exemplaiy  damages 

can  be  recovered. 

3.  Appeal  and  Ebbob  ^979(2)— Sbttino 
Aside  Vbedict—Discbbtion— Review. 

Tbe  defendants  Sled  a  motion  for  judgment 
on.  the  findings,  which  were  in  their  favor,  if 
supported  by  tbe  evidence.  The  plaintiff  moved 
for  a  new  triaL  The  latter  was  granted,  and 
tbe  former  denied,  without  stating  any  reason. 
Held,  that  the  action  of  the  trial  court  Indicated 
dissatisfaction  with  the  verdict  and  findings,  and 
refusal  to  approve,  and  the  ruling  must  be 
affirmed. 

Appeal  from  District  (3ourt,  Harper  County. 

Action  by  Thel  Roblnstm  against  Mary  £. 
Campbell  and  another.  Verdict  was  render- 
ed for  plaintiff  for  part  of  the  relief  prayed 
only,  and  from  an  order  granting  a  new  trial, 
defendants  appeal.  Affirmed. 

Campbell  A  Gampbril,  of  Pittsburg,  and 
Donald  Mulr,  at  Anthony,  tor  appellants. 

George  B.  Crooker,  of  Anthony,  and  An- 
drew O.  Washbon,  al  Harper,  fbr  appellee. 

WEST,  J.  The  defendants  appeal  from  an 
order  granting  the  plaintiff  a  new  trial. 

The  plaintiff's  third  amaided  petition  al- 
leged In  substance  that  about  noon  one  day, 
her  husband  being  more  than  a  mile  away 
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at  work,  and  the  two  7onngest  children  at 
school,  she  being  sick,  with  her  Invalid  boy 
being  the  only  person  with  her,  the  defend- 
ants maliciously,  willfully,  and  forcibly 
came  upon  the  iwemises  where  she  lived,  and 
maliciously,  willfully,  criminally  and  forcibly 
battered  down  and  broke  open  the  door,  en- 
tered the  house,  and  moved  therefrom  all  the 
household  furniture  and  fixtures,  and  carried 
them  away;  that  she  was  sick,  and  told  the 
defendants  that  neither  she  nor  her  invalid 
boy  was  in  condition  to  be  forced  from  their 
home,  and  that.  If  they  were  forced  out  of 
the  warm  house,  the  boy  would  frmn  his 
malady  become  unconscious;  that  In  trying 
to  prevKit  the  defendants  from  entering  the 
house  one  of  plaintiff's  fingers  was  bruised 
and  mashed  from  being  caught  In  a  window, 
which  one  of  the  defendants  tried  to  raise  In 
order  to  force  his  way  into  the  house;  that 
she  and  her  sick  boy  were  compelled  to  walV 
about  a  mile,  to  where  her  husband  was  at 
work,  and  In  so  doing  she  got  her  feet  wet, 
and  was  made  sick  and  lame,  and  suffered 
great  physical  and  mental  pain,  and  was  con- 
fined to  her  bed  for  about  10  days.  She  ask- 
ed Judgment  for  $5,000. 

The  answer  alleged  consent  by  the  husband 
for  the  defendants  to  vacate  the  house  for 
another  tenant,  which  they  did  with  the  as- 
sistance and  acquiescence  of  plaintiff,  and 
that  they  offered  to  lend  her  a  horse  and 
buggy  to  go  to  the  house  procured  for  her, 
or  wherever  she  desired;  tiiat  she  chose  to 
go  afoot  to  where  her  husband  was.  There 
was  also  a  general  deniaL 

The  court  instructed  that.  If  the  jury  found 
that  the  plaintiff  suffered  mental  pain  unac- 
companied by  any  bodily  Injury  and  that  she 
suffered  the  wrong  complained  of,  and  that 
such  wrong  was  inflicted  upon  her  by  the  de- 
fendants willfully  and  wantonly,  and  that  it 
was  cqmmltted  by  the  defendants  with  malice 
and  an  Intention  to  cause  her  mental  pain, 
she  was  entitled  to  recover  damages  for  in- 
juries sustained  by  her;  but  If  they  found 
that  she  suffered  mental  pain  without  bodily 
Injury,  and  that  the  wrong  was  not  willful 
and  wanton,  and  was  not  committed  with 
malice  and  Intent  to  cause  mental  distress, 
then  she  could  not  recover. 

Special  findings  were  returned  by  the  jury ' 
to  the  effect  that  the  plaintiff  suffered  no 
physical  injury;  that  the  defendants  did  not 
compel  her  to  go  away  on  foot,  but  offered  [ 
to  take  her  In  a  buggy;  that  the  weather  i 
was  not  such  as  to  cause  her  any  bodily  la- 
Jury  by  the  reas<Hi  of  her  walk;  that  the  de- 
fendants did  not  act  towards  her  with  a 
wicked  and  malicious  purpose  and  did  not 


Intend  to  cause  her  any  mental  distress  or 
injure  her  feelings,  and  that  It  was  not  th^ 
purpose  to  cause  her  any  mental  anguish 
by  the  fordble  moving  of  the  goods,  but  that 
;  such  moving  caused  her  mental  anguish, 
i  and  they  allowed  her  $50  exemplary  dam- 
'■  ages. 

j    The  plaintiff  filed  a  motion  for  a  new  trial, 
i  and  the  defendants  moved  for  Judgment  on 
the  findings.    The  latter  motion  was  over- 
ruled, and  the  former  granted- 

Complaints  are  made  of  the  overruling  of 
the  demurrer  to  the  petition,  and  to  the  evi- 
dence thereunder;  but  they  are  of  no  sub- 
stantial merit 

[1]  It  Is  urged  that  the  failure  to  make 
special  allegation  of  damages  was  fataL  But 
telling  the  story  of  the  alleged  wrong  and 
asking  Judgment  were  sufficient  to  authorize 
the  trial  to  proceed.  1  Bates  on  Pleading  ft 
Practice,  p.  276,  and  cases  cited. 

The  overruling  of  the  motion  for  Judgment 
on  the  findings  and  granting  a  new  trial  are 
the  two  assignments  requiring  notice. 

[2, 31  There  Is  nothing  to  indicate  the 
grounds  on  which  the  rulings  were  made^  but 
the  defendants  say  In  their  brief  the  <Hily 
reason  for  granting  a  new  trial  was  that  the 
verdict  and  the  findings  were  contrary  to  the 
evidence.  The  verdict  and  findings,  taken  to- 
I  gether,  acquit  the  defendants  of  all  blame. 
;  but  punish  them  for  hurting  the  plaintiff's 
feelings  by  moving  her  goods.  It  has  been 
decided  that  no  one  has  the  right  to  main- 
tain an  action  for  the  mere  purpMe  of  In- 
flicting punishment  upon  a  wrongdoer,  and  If 
a  party  has  no  case  Ind^iradent  of  hijs  claim 
for  punitive  damages  he  has  none  at  all.  "If 
i  no  real  or  substantial  damages  are  suffered, 
I  no  exemplary  damages  can  be  recovered." 
Sondegard  v.  Martin,  83  Kan.  275,  277,  lU 
Pac  442.  It  is  therefore  quite  plain  that  the 
defendants  were  entitled  to  Judgment  on  the 
flndlngs,  unless  they  were  not  Justified  by 
the  evidence.  But  by  setting  them  aside,  and 
granting  a  new  trial,  the  court  below  indicat- 
ed dissatisfaction  and  refused  to  approve. 

Under  these  drcnmstances  a  discretion  was 
exercised  with  wbldi  we  cannot  Interfere. 
Bowell  r.  Gas  Co.,  81  Kan.  302, 105  Pac.  691: 
Bourqoln  v.  Hallway  Co.,  88  Kan.  183,  127 
Pac.  770:  White  v.  Railway  Co.,  01  Kan.  S26> 
138  Pac  689;  Ingalls  v.  Smith,  93  Kan.  814, 
145  Pac.  846;  Ball  t.  ColUna,  100  Kan.  44S. 
165  Pac.  273.  And  as  there  is  now  no  judg- 
ment against  the  defendants,  they  cannot 
complain.  Smart  v.  Mayer,  108  Kan.  800, 
ITS  Pac.  168. 
Tbe  ruling  is  afllrmed. 
All  the  Justices  concnrrbic* 
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DAVIS  et  aL  T.  ATOHISON,  T.  &  S.  P.  BY. 
CO.  (No.  22030.)* 

{Sn^cme  Ooort  of  KaDB&s.  April  12,  1019.) 
1.  Mum  AiTD  SEBTAira  «S9286(13)— Iirjir* 

MDBB  TO  SiBTANT— QuESnonS  OF  FACI^DS- 

nonvi  Atfliaitces. 
In  an  action  where  it,  la  claimed  that  the 
death  of  a  brakeman  was  caused  by  the  defec- 
tive  condition  of  the  machinery  used  to  operate 
a  dump  car,  the  evidence  ia  held  saffidoit  to 
take  the  question  of  negligence  to  the  jury. 

it  Tbial  «=:»140(1)— Taking  Cask  bboh  Jubt 
— Gbbdibilitt  or  Puzntut's  WrrNEss. 
Where  the  qoestion  at  issue  is  whether  an 
•oddent  was  caused  by  a  conceded  defect  in 
BBchlnery,  the  court  is  not  jnstiSed  in  ausUin- 
ing  a  demurrer  to  the  evidence  merely  because 
plaintiffs'  witness  makes  contradictory  state- 
Bioits  of  the  material  facts,  nor  because  the  wit- 
nesa.  who  is  an  experienced  raigineer,  teatiflea 
that,  in  hia  opinion,  the  aoddent  oonid  not  have 
been  caused  by  the  defect 

S.  HaSTKB  AMD  SbBVANT  «S3297(4)— iNnTBIXS 
TO  SEBVAHT— FiNDIITOS— SUFFICIKNOT. 

The  Snding  that  it  was  the  omductor's  neg- 
Bfence  that  caused  the  acddent  is  conatmed  as 
a  finding  of  negligence  against  the  defendant. 

^AiMiAmal  BvlUbua  »v  StKtorfoI  Btaff.) 

4,  1CA8IBB  AND  SeBYANT  «S>270(7)— iHJUBm 

TO  Seevant — Evidbnob — ApMiBSiBiLrrr  — 

StJBaBqusNT  Refaies. 
In  an  action  for  the  death  ct  a  railroad 
brakeman  due  to  alleged  defeeUve  condition  of 
machinery  need  to  operate  a  dump  car,  evidence 
that  the  machinetT  was  rqwirad  soon  after  the 
accident  Md  admissible. 

Appeal  firom  District  Court.  HontsomeEy 
County. 

Action  by  Andrew  M.  Davis  and  another 
against  the  Atchison,  Topeka  ft  Santa  F6 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

W.  B,  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellant 

Farr^y  &  Erans,  of  Chanute,  and  W.  L. 
McVey,  of  Indcsfwdence,  for  awelleeB. 

PORTER,  J.  The  parents  of  Harry  Davis, 
who  was  killed  while  In  the  employ  of  the 
defoidant  recovered  Judgment  for  the  loss 
at  bis  sorvices.  The  defendant  appeals. 

TOe  deceased  was  a  brakeman,  in  bis 
fwenty-flrst  year*  and  bad  been  employed 
by  defendant  but  a  short  tfbie.  On  Septem- 
ber 30,  1915t  he  was  assisting  In  unloading 
a  dump  car  filled  with  dirt  The  car  was 
operated  by  air  power,  and  when  in  its 
normal  working  order  ttie  floor  of  the  car 
dipped  down  on  one  side  and  up  on  the  oth- 
er, and  the  two  sections  ot  the  floor  were 


chained  to  the  sides.  When  It  was  loaded 
and  one  side'  was  nnchained,  the  part  of  the 
floor  on  that  side  would  go  down  by  gravity,  - 
and  the  other  part  would  go  up,  so  that  the 
dirt  would  slide  out  while  the  sides  would 
remain  nearly  stationary.  It  was  alleged  in 
the  petition  that  the  floor  of  the  car  would 
remain  In  this  slanting  position  under  nor- 
mal  conditions  until  the  air  was  turned  oo, 
when  the  two  parts  would  snap  up  against 
the  side  of  the  car  "with  great  velocity  and 
force" ;  that  while  deceased  was  standing 
on  the  ground  shoveling  dirt  out  of  the  car, 
without  notice  or  warning,  and  without  the 
Intervention  of  human  agency,  the  car  sud- 
denly snapped  up  with  great  force,  caught 
him  between  the  bottom  and  side  of  the  car, 
and  crushed  bim  across  the  upi>er  chest, 
neck,  and  the  back  of  his  bead,  and  so  in- 
jured Urn  that  he  died  almost  immediately. 
It  was  all^:ed  that  the  car  and  the  air 
power  upon  it  were  defective  and  out  of 
order,  and  that  it  was  negligence  to  permit 
the  car  to  stand  In  the  rain  and  become  wet 
and  muddy;  that  the  plaintiffs  were  not 
familiar  Mrith  the  mechanism  of  the  dump 
car  and  air  brake  equipment,  and  were  no- 
able  to  more  particularly  set  out  the  work- 
ings thereof  and  the  defects  therein,  because 
the  car  was  wholly  within  the  control  of  the 
defendant,  but  that  d^endant  had  full 
knowledge  of  the  defects  and  conditions. 

The  answer,  b«ides  a  general  denial, 
pleaded  contributory  negligence,  assumed 
risk,  and  alleged  that  the  defendimt  and  the 
deceased  were  engaged  in  interstate  com- 
merce  at  the  time  of  his  death. 

There  was  a  demurrer  to  plalntlffc^  evi- 
dence, which  was  overruled.  Defendant 
elected  to  stahd  upon  its  demurrer,  and  of- 
fered no  evldmc^  but  requested  a  directed 
verdict  In  its  favor,  wliich  was  refused. 

With  the  general  verdict,  the  Jury  return- 
ed the  following  special  findings: 

"Q.  1.  Did  the  deceased,  Harry  Davis,  at 
and  immediately  prior  to  the  time  car  No. 
18580S  was  attempted  to  be  dumped,  know  that 
the  dirt  therein  waa  wet  and  sticky?  A.  Yes. 

"Q.  2.  Do  you  find,. from  the  evidence,  that 
one  of  the  air  valves  on  one  of  the  cylinders  of 
car  No.  185908  was  gone  at  and  prior  to  the 
time  of  the  accident?  A.  Yea. 

"Q.  3.  If  you  answer  the  last  question  *Ye^* 
how  long  prior  to  the  acddent  had  it  bem  gone? 
A.  Four  days. 

"Q.  4.  If  you  answer  qnestioo  No.  2  'Yes,'  did 
the  deceased,  Harry  Davis,  at  and  Just  prior  to 
the  accident  know  that  said  valve  was  gone? 
A.  No. 

"Q.  5.  Was  the  deceased,  Harry  Davis,  guilty 
of  negligence,  contributing  to  tiie  acddent?  A. 

No. 

"Q.  6.  If  you  find  for  the  plaintiff,  and  far- 
ther find  that  the  said  Harry  Davis  was  guilty 
of  contribntory  negligence,  then  state  how  much 
yon  deduct  on  account  of  such  contributoiy  neg- 
ligence. A.  . 

"Q.  7.  If  yon  find  for  the  plaintiff  in  this 
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action,  how  much  do  yon  allow  to  Andrew  M. 
Darts,  on  account  of  the  peamiary  loss  reaalting 
to  him  from  the  death  of  the  said  Harry  Davis? 
A.  Stricken  out  by  the  court 

"Q.  8.  If  you  Qnd  tor  the  plaintiff,  how  much 
do  yOQ  allow  Emma  O.  Davis  for  the  pecuniary 
loss  raaoltlng  to  her  from  the  death  of  the  said 
Harry  Davis?  A.  Stricken  out  by  the  court. 

"Q.  9.  If  yon  find  for  the  plaintiff,  in  what 
respect  do  yon  find  the  defendant,  its  officers, 
asents,  or  employes,  negligent?  A.  Conductor's 
negligenee." 

The  contention  is  that  the  demurrer  to  the 
evidence  should  have  been  sustained  because 
no  negligence  was  proved  against  the  de- 
fendant. In  the  defendant's  brief  tbere  are 
six  or  seven  pages  taEen  from  the  testimony 
of  Mr.  War^^m,  engineer  of  tbe  train,  who 
was  sitting*  In  his  cab  watclilng  the  work, 
and  who  was  the  only  eyewitness  of  the 
accident  - 

The  engineer  testified  that  on  the  car  In 
question  one  of  the  valves  used  to  release 
the  air  was  missing,  and  that  a  plug  made 
of  cast  Iron  about  an  Inch  long  was  nsed  to 
take  the  place  of  the  valve ;  that  he  and  the 
conductor,  Craig,  talked  two  or  three  times 
in  the  yards  before  the  accident  about  this 
defect,  and  the  witness  proposed  to  the  con- 
ductor that  the  latter  should  order  valves 
for  the  four  cars  which  were  In  the  same 
condition,  and  that  If  the  conductor  could 
not  get  them,  the  witness  would  draw  them 
when  be  got  to  Ghanute;  that  "we  talked 
about  It  on  Monday  the  day  before  the  acci- 
dent, and  on  ^turday  afterwards.  I  made 
a  remark  that  we  ought  to  get  something  to 
put  in  the  place  of  those  plugs,  I  think  we 
said  four;  there  were  only  four  that  were 
broken  out  •  •  •  I  had  known  that, 
those  valves  were  gone,  first  time  we  dump- 
ed the  cars  found  it  out";  that  was  about 
ten  days  before  Davis  was  hurt  'The  only 
way  we  had  to  handle  them  was  with  plugs." 
He  testified,  also,  that  a  few  days  after  Da- 
vis was  killed,  they  put  a  valve  on  the  car 
In  Question,  and,  further,  that  the  cars  were 
BO  equipped  that  the  air  Is  only  used  to  pull 
them  bftc^  to  position,  to  rU^t  them,  bring 
them  up^ 

This  witness,  however,  testified  that  the 
only  reason  the  valve  would  be  better  than 
a  plug  was  for  draining  the  air  out  or  the 
cylinder  after  the  car  had  righted  up.  Sev- 
eral times  on  cross^aminatlon  be  stated 
that  In  the  conversation  with  Conductor 
Craig  about  putting  valves  in  the  cylinders 
instead  of  the  pings  be  was  "discusslDe  the 
matter  as  a  matter  of  convenience  and  not 
as  a  matter  of  danger  or  safety;  we  only 
jnst  made  a  remark  that  it  would  be  a  good 
idea  to  get  valves  and  put  In  tlie  place  of 
the  plugs  to  make  It  convenient  for  drain- 
ing the  air  out  of  those  cylinders,  as  tbere 
had  been  one  or  two  of  the  plugs  blown  out 
of  their  fingers  and  we  had  to  go  and  bunt 
than,  or  go  to  anoflier  car  and  get  a  plug, 


and  It  was  only  about  their  convenience;  It 
wasn't  about  any  danger.  ♦  •  •  The  plug 
was  safe  enough  as  long  as  It  was  in  thmi. 
*  *  *  If  that  plug  is  in  there  and  the  wlve 
doses,  there  Is  no  way  for  the  air  to  escape 
out  of  that  cylinder,  and  there  would  be 
pressure  against  the  plstcm.  *  *  *  The 
plug  served  the  purpose  Just  as  well  as  the 
valve,  except  for  the  convenience  of  operat- 
ing. The  draining  of  the  cylinder  wouldn't 
be  assured  any  more  by  a  ralve  tban  a  plug 
if  you  take  the  plug  out." 

The  vritnese  identified  his  signature  to  a 
leport  of  the  accident,  in  which  he  stated: 

"These  cars  dump  and  readjust  therasdves  by 
air  from  the  train  line,  and  all  I  do  after  stop- 
ping is  to  leave  air-brake  valve  in  running  pod* 
tioo,  which  keeps  the  train  tine  diatged,  and 
any  manipulation  of  the  air  in  handling  tb« 
dump  cars  is.  dona  by  the  men  at  the  cars  and 
not  by  me." 

In  describing  the  accident,  he  said : 

T  didn't  see  who  loosened  the  cbaina,  be  canst 
that  would  be  done  on  the  opposite  side  to  me. 
Mr.  Craig  (the  conductor)  was  np  on  top  of  a 
pile  of  dirt  that  was  in  tibe  car,  a  Uttle  at  the 
south  side.  *  *  *  The  roadmaater  was  just 
east  of  hloi,  about  on  the  same  pile  of  dirt  *  *  * 
What  I  saw  was  that  while  those  men  were 
working  as  I  have  described,  the  car  started  ta 
oome  up,  ^ttd  did  come  np  and  caught  Davis, 
and  that  la  all  I  know  about  bow  it  happened." 

In  describing  tbe  pluca,  he  testified: 

"Those  plugs  were  cast-iron  pings,  and  had 
some  threads  on  then,  and  we  screwed  them  in, 
and  the  objection  to  them  was  that  when  the 
employe  would  screw  them  out  they  would  blow 
out  of  his  band,  blow  clear  out  ia  the  field 
sometimes.  *  •  *  We  found  out  that  these 
valves  were  gone  the  first  time  we  dumped  the 
cars,  whidi  was  about  ten  days  before  the  acci- 
dent *  •  *  These  plugs  had  about  an  Inch 
of  thread  on  them.  They  were  tapered,  the 
further  in  you  screwed  them  the  tighter  they 
got  so  aa  to  close  up  the  opening  tight  I  don't 
know  what  caused  the  car  to  come  up  there 
that  day.  I  don't  know  where  the  pln^  came 
from  that  I  saw  Watson  have  on  the  day  of  the 
acddent  I  don't  know  whether  that  car  came 
up  by  reason  of  sometbing  about  the  air,  or  the 
iduft  or  somebody  pushed  upon  tiie  car.** 

In  defendant's  brief,  after  quoting  from 
the  testimony  of  the  engineer,  it  Is  said: 

"If  the  cylinder  was  drained  of  air  no.  power 
or  force  could  be  brought  to  bear  to  right  the 
bottom  of  the  car.  After  the  bottom  of  the  car 
was  raised  to  its  normal  podtion  by  ike  air  pre»- 
sure,  the  air  would  be  cut  off  from  the  train 
line  by  closing  tiie  angle  cock,  and  then  the  cylin- 
der was  drained  of  ^r  by  opening  the  valve  or 
removing  Uie  plug  used  in  lieu  of  the  valve. 
This  is  made  perfect^  plain  by  the  testhnony 
of  Mr.  Warehdm."* 

We  bare  studied  the  testimony  of  this  wit- 
ness with  a  great  deal  of  care,  and  we  wo«ld 
not  go  so  far  as  to  say  Oiat  bis  testimony 
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makes  anything  very  plain,  except  the  fact 
that  be  Is  sure  that  the  failure  of  himself 
and  the  conductor  to  repair  the  -defect  un- 
til after  Davis  was  killed  had  nothing  to  do 
with  the  accident.  The  Jury  were  not  bound 
by  these  statements,  although  he  was  the 
plaintiffs'  witness.  They  may  have  believed 
from  his  appearance  and  manner  of  testify- 
ing, and  what  he  said  as  to  his  own  connect 
tloD  with  the  matter,  that  he  was  endeavor- 
ing to  shift  responsiblUty  for  the  accident 
from  his  own  shoulders.  His  testimony 
shows  beyond  any  question  that  there  was  a 
defect  In  Uie  air  medbanlsm  which  was  re- 
garded by  himself  and  the  conductor  as  of 
sufficient  importance  to  require  repairs  be- 
fore the  a«ddent,  and  which  they  very 
promptly  caused  to  be  made  after  Davis  was 
hUled. 

Presnmably  defendant  had  within  Its  con- 
trol the  particular  car  and  others  of  the 
same  pattern,  and  evidence  wbidi  would  have 
made  It  easier  for  a  court  or  jury  to  under- 
stand the  facta  testified  to  by  the  wituesses. 
The  defendant,  however,  chose  to  stand  upon 
the  claim  that  there  had  been  no  evidence 
Introdaced  sufficient  to  make  a  prima  fade 
showing  of  its  negligence. 

[2]  It  may  very  well  be  that  the  lamenta- 
ble accident  was  not  caused  In  any  respect  by 
the  absence  of  the  valve,  or  the  use  of  the 
plug  in  place  of  a  valve.  It  may  be  that  an 
examination  of  the  air  mechanism  of  the 
particular  car  and  others  of  the  same  con<- 
Btmctlon,  by  skilled  mechanics,  would  dem- 
onstrate to  a  Jury  that  these  conditions 
could  have  had  nothing  whatever  to  do  with 
the  accident  We  do  not  know;  the  Jury 
did  not  know  for  a  certainty.  But  it  must 
be  remembered  that  the  question  we  have  to 
determine  Is  whether  It  was  error  to  ovep- 
mle  the  demurrer  to  the  evidence,  or  refuse 
to  direct  a  verdict ,  in  defendant's  favor. 
Aside  from  one  other  contention,  which  will 
be  noticed  presently,  defendant's  sole  argu- 
ment Is  directed  In  the  brief  to  the  proposi- 
tion that  the  court  should  have  given  Judg- 
ment in  favor  of  the  defendant  because  no 
negligence  was  shown  on  the  part  of  the 
railway  company.  To  a  mere  layman  In  the 
science  of  mechanics,  there  appear  to  be 
some  Inconsistent  statements  In  the  testi- 
mony of  the  witness  Wareheim.  He  testifies 
that  the  air  was  not  used  to  dump  the  cars, 
bat  was  used  for  the  purpose  of  rigfathig 
them  after  tbey  were  dumped,  and  that: 

"If  there  had  been  a  valve  in  that  cylinder  so 
that  it  coold  have  been  and  was  open,  it  woold 
have  drained  the  cylinder,  and  tiie  air  power 
could  not  have  thrown  the  bottom  of  tikt  car  up 
Uien." 

But  the  valve  was  not  In  the  cylinder,  and 
there  is  some  slight  evldeuce  tending  to  show 
libat  the  plug  was  picked  up  from  the  ground 
oy  one  of  th<e  crew  after  the  acddoit.  Be- 
Bides,  an  ordinary  Jury,  haTlng  heard  the 


same  witness  attempt  to  explain  that  the 
valve,  which  he  said  should  have  btien  In 
place,  "was  for  draining  the  air  out  of  the 
cylinder,  after  the  car  had  righted  up" 
(which  would  necessarily  have  been,  In  this 
case,  after  Davis  was  killed)  might  be  ex- 
cused for  refusing  to  accept  his  opinion  that 
the  absence  of  the  valve  and  the  use  of  the 
plug  had  nothing  to  do  with  the  accident, 
and  especially  In  view  of  his  statement  that 
with  all  his  experience  he  did  not  know 
whether  or  not  the  accident  was  caused  by 
the  plug.  As  already  observed,  the  Jury 
were  not  bound  to  believe  all  that  he  said, 
if  they  believed  that  bis  testimony  Indicated 
a  desire  to  get  away  from  his  own  moral 
responsibility  for  the  young  man's  death. 
The  Jury  may  have  been  Influenced  by  his 
testimony  as  to  what  occurred  Just  after 
the  accident,  when  he  saw  one  of  the  work- 
men, Watson,  holding  such  a  plug  in  his 
hand,  and  the  witness  remarked  to  the  con- 
ductor that  he  would  try  to  get  the  valves 
at  the  roundhouse  at  Chanute. 

[1]  It  was  held  In  the  case  of  Ac&er  v. 
Norman,  72  Kan.  586.  84  Pac.  S31,  that  a 
court  Is  not  Jostifled  In  sustaining  a  demtuv 
rer  to  'the  evidence  because  plaintiff,  testl- 
^Ing  in  his  own  behalf,  makes  contradictory 
statements  of  the  material  facts ;  that  It  Ib 
the  duty  of  the  Jury  to  reconcile,  If  possible, 
a  conflict  In  the  plaintiffs  statem^ts,  unless 
plaintiff  has  made  a  statement  or  admission 
of  some  fact  which  absolutely  destroys  his 
ri^t  to  recover.  Certainly,  It  ought  not  to 
be  held  that  a  plaintiff  la  bound  to  any  more 
stringent  rule,  where  he  is,  perhaps,  compelled 
to  call  as  a  witness  one  who  Is  either  un- 
friendly, or  who,  by  reason  of  some  personal 
Interest  or  bias  Indirectly  Involved  In  the 
matter,  states  his  opinion  of  a  question  of 
fact,  which  Is  contrary  to  the  theory  upon 
which  plaintiff  proceeds.  It  was  for  the 
Jury  to  determine  from  the  entire  testimony 
and  from  all  the  circumstances  In  evld»ice 
whether  the  defect  in  the  machinery  which 
operated  the  dump  cor  was  the  cause  of  the 
accident 

[4]  Evidence  of  repairs  or  dianges  made 
shortly  after  an  accident  has  been  held  ad- 
missible In  a  number  of  Kansas  cases. 
Howard  T.  Osage  City,  89  Kan.  205,  208. 
132  Pac.  187,  and  cases  cited  in  the  opinion. 
According  to  the  weight  of  authority,  evi- 
dence Is  not  admissible  for  the  purirase  of 
showing  either  notice  or  the  fact  of  prior 
negligence.  1  Wlgmore  on  Evidence,  pp.  364, 
365.  In  the  present  case,  however,  the  con- 
dition at  the  time  of  the  accident  and  before 
was  shown  by  other  and  direct  evidence; 
and,  In  any  view  of  the  rule  to  which  we 
have  referred,  we  think  the  fact  that  It  was 
repaired  soon  after  the  acddent  was  admissi- 
ble as  a  circumstance  which  the  Jury  might 
properly  consider  in  connection  with  the  en- 
gineer's statement  that  he  was  unable  to  say 
whether  the  car  came  op  by  reason  of  aonie- 


Digitized  by  Google 


198 


180  PAOIFIO 


BEPOBTBB 


(Kan. 


tliiiiK  about  the  air,  or  the  plog.  And  for 
another  reason,  we  think,  In  any  ^ew  of  the 
rule,  the  evidence  was  competent.  The  en- 
gineer had  said  repeatedly  that  when  he 
talked  with  the  conductor  about  making  the 
repairs  twfore  the  accident  he  was  not  at  all 
anxious  about  the  danger  to  the  train  crew, 
and  that  It  was  only  to  make  It  more  con- 
venient; bat  there  in  the  presence  of  the 
dead  man,  as  we  gather  from  the  evidence, 
he  said,  In  substance,  to  the  conductor,  "I'll 
attrad  to  that  matter  now;  I'll  get  those 
valvee  fixed."  The  Jury  had  a  right  to  con- 
sider this  in  connection  with  his  statements 
that  he  bad  not  been  anxious  or  worried 
about  any  danger  connected  with  the  use  of 
a  plug  where  there  should  have  been  a  valre. 
We  think  it  cannot  be  said  there  was  no  evi- 
dence upon  which  to  suboilt  the  case  to  the 
Jury. 

I'H  The  Inry  found  thnt  It  waa  the  conduc- 
tor's negligence  that  caused  the  accident.  It 
is  said:  "There  is  nothing  In  the  evidence 
tending  to  connect  the  conductor  with  the  cas- 
ualty." The  company's  rules  were  Introduced 
In  evidence  to  show  what  the  duties  of  the 
conductor  were,  and  the  finding  amounts  to 
nothing  more  than  a  statement  of  whi<^  pat^ 
ticular  employ^  of  the  company  was  negli- 
gent in  failing  to  have  the  defective  condi- 
tion of  the  car  repaired  before  the  accident 
The  conductor  In  charge  of  the  train  was 
performing  the  functions  of  the  master,  and 
for  bis  Diligence  the  company  is  responsi- 
ble. Brick  Co.  V.  Shanks.  69  Kan.  306,  76 
Pac.  856;  Orr  v.  Constr.  Co.,  96  Kan.  713, 
716, 1R3  Pac.  626,  and  cases  cited. 

The  Judgment  is  affirmed.  , 

AU  the  Justlcea  concurring. 


(IM  Kmo.  rh> 

HUDSON  et  aL  Y.  JOXJSt  et  aL* 
(No.  21,901.) 

(Supreme  Court  of  Kansas.    April  12,  1910.) 

(Bvllaiu*  by  <he  Otmrt.) 

1.  Contracts  ®=9l64— Two  ob  Mou  Wbit- 

ING8— CONSTBUCnOK. 

Where  two  or  more  writinga  are  executed  at 
the  same  time  by  the  same  parties  relating  to 
the  same  subject-matter,  one  of  whifA  refers  to 
the  other  and  It  is  deposited  with  a  third  party 
to  await  the  happenii^  of  certain  contingencies, 
botb  should  be  treated  and  interpreted  as  a 
BingJe  contract 

2.  CONTBAOTS       «=al76<l)    —  COBPOBATIORS 

^116-CoiTsntucnoiT— QmEsnoir  won  Ju- 

BT— OsTion— ConaiDBBATxon . 
Tlie  tnterpretatirai  ol  the  writings  is  a  ques- 
tion of  law  for  the  court,  and  it  Is  held  herein 
tiliat  the  t^sacticm  between  the  parties  as  evi- 
denced by  the  vritiDgB  gave  the  defendants  an 
option  to  buy  certain  caintal  stock,  and  was 
not  an  onti^ht  sale  of  it,  and  that  unless  such 


sto<^  was  purchased  a*  spedfled  in  the  agree* 

ment  there  was  no  conaicleration  for  the  not* 
deposited  with  the  escrow  agreement  and  the 
shares  of  stock  offered  for  sale. 

3.  Evidence  •S=s>397(2)  —  Paboi.  Etidenob 
— Wbitten  Contbact. 

Where  parties  after  negotiationa  commit 
their  agreements  to  an  unambiguous  writing,  It 
is  to  be  presumed  that  every  stipulation  and 
material  matter  have  hem  Indaded  in  the  writ- 
ing, and  parol  evidence  of  preceding  ctmversa- 
tioDs  or  negotiations  in  ctmfllGt  with  the  writ- 
ten contract,  is  not  admissible  in  evidence. 

4.  New  Tbiai.  ^>60— Gbbdibiutt  or  Wit> 

RKSBEB. 

upon  a  motion  for  a  new  trial,  tile  doty 
devolves  <m  the  trial  judge  to  exerdae  hie  owb 
Jot^ment  as  to  the  credibility  of  witnesses  and 
the  probative  force  of  their  testimony,  and  •wbm 
he  is  of  the  opinira  tliat  the  verdict  is  not 
warranted  by  the  testimony,  it  Is  Us  duty  te 
set  It  aside  and  grant  a  new  trial. 

Appeal  from  IMstrict  Court,  Sedgwlt* 

Coonty. 

Action  by  Charles  B.  Hudson  and  others 
against  L.  C.  Riley  and  others.  Verdict  for 
defendants,  and  from  an  order  setting  aside 
the  verdict  and  granting  a  new  trial,  they 
appeal,  and  plaintiffs  take  a  counter  appeal. 
Affirmed. 

Stanley*  Stanley  A  Hegler  and  George  Sl^ 
kin,  all  of  Wldilta«  fbr  appellants. 

Ko8  Hanla  and  V.  Harris,  both  of  Wldilta, 
for  aivdlees. 

JOHNSTON,  C.  J.  In  an  action  to  recover 
upon  a  promissory  note  for  $20,000,  the  Jury 
found  for  defendants,  but  the  court  set  aside 
their  findings  and  verdict  and  granted  a  new 
trial,  and  from  that  order  defuidants  ap- 
peaL 

It  is  contended  that  the  main  ground  as- 
signed by  the  court  for  granting  a  new  trial 
was  insuCBcient  In  connection  with  the  eze- 
cutloa  of  the  note  <hi  whidi  a  recovery  was 
sought,  tbe  following  escrow  agreement  was 
made: 

"This  agreement  hereby  made  and  entered 
into  this  7th  day  of  October,  1910,  by  and  be- 
tween Oea  McGill  and  Ghas.  6.  Hudson  of 
Sedgwick  county,  Kansas,  parties  of  the  first 
part  and  I*  C  Riley  and  Fred  Taintor  of 
Sedgwick  county,  Kansas,  parties  of  the  second 
part, 

"Witneeseth,  that  whereas  the  said  parties 
of  the  second  part  have  for  value  received  ex- 
ecuted a  certahi  promissory  note  together  with 
M.  El.  Biley  In  tbe  sum  of  twenty  thousand 
d<dlaTs  made  payable  to  said  parties  of  the 
first  part  at  l^ie  npiration  of  nine^  daya  from 
this  date,  January  6,  1017: 

"Now,  therefore,  it  is  hereby  agreed  by  said 
parties  of  the  first  part  that  they  will  depodt 
with  tbe  Union  State  Bank  of  Wichita,  Kansas 
one  thousand  shares  nt  the  capital  stotik  of  the 


4^Fer  other  easM  sm  nms  topic  utd  KBT-NUHBBB  la  all  Kar-Numb«rad  DlgwU  aad  ladsses 
•Rtfiasrlns  denied  liar  H  Wt. 
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Producer**  Oil  &  Gw  Cofflpany,  a  Eansaa  cor- 
poration, to  be  aailgned  to  aaid  parties  of  the 
secmd  part  npon  payment  of  said  note  when 
the  same  falU  due  as  follows:  Five  hundred  of 
said  shares  to  be  assigned  to  L.  C.  Hiley  and  6ve 
hundred  of  said  shares  to  Fred  Taintor.  It  Is 
farther  agreed  by  and  between  the  parties  here- 
to that  in  the  event  said  note  is  not  paid  when 
due  then  said  one  thousand  shares  of  stock  shall 
be  delivered  by  said  banlc  and  revert  to  said  par- 
ties of  (iie  flrat  part. 

"In  witoesB  wheiteof  said  parlies  to  this 
agreement  have  hereunto  set  their  hand  on  the 
day  mnd  year  first  above  written.'* 

TestlnuHiy  was  tiered  by  the  plaintiffs  as 
io  oral  statements  made  prior  to  and  at  the 
Ume  the  wiitlDgs  were  ezecated,  to  the  ef- 
fect that  the  note  was  given  In  conrideration 
of  an  ontrlgfat  sale  of  shares  of  the  capital 
stocft  of  the  <dl  eiHupany  mentioned  In  the 
agreement,  and  that  it  was  not  an  option. 
The  court  Instrncted  the  jnry  In  ^ect  that, 
If  there  was  an  oral  agreanoit  by  wblcli  the 
plalntlfRs  aoHA  the  capital  stock  to  defendants, 
and  that  the  note  wob  glren  hy  defradants 
as  th«  purchase  price  of  the  stot^  It  con- 
stltnted  ttie  consideration  for  tbe  note,  and 
thdr  verdict  should  be  for  plalntllfs  regard- 
less of  the  terms  of  the  escrow  agreement, 
and  that  ccmslderatlon  should  he  given  to  the 
escrow  agreement  only  In  case  it  was  fbund 
fliat  no  oral  agreonent  tor  the  pnrdiase  of 
the  stock  bad  been  made 

There  was  a  further  instruction  that.  If 
0kere  was  no  oral  agreement  In  regard  to  the 
pnrdiase  of  the  stodc  and  tbo  execution  of 
the  note,  nor  any  other  agreemaits  than  the 
note  and  escrow  agreement  themsdves,  these 
writings  "did  not  constitute  an  agreement 
for  tbe  purchase  of  said  shares  of  stock, 
but  raereij  gave  Riley  and  Taintor  the  right 
to  have  said  stock  assigned  to  them  upon 
the  payment  of  the  said  note  for  $20,000,  and 
if  Biley  and  Taintor  did  not  take  the  stock, 
said  escrow  agreement  would  constitute  sim- 
ply an  offer  to  sell,  and  there  would  be  no 
consideration  for  the  note,  and  your  verdict 
sbonld  be  for  the  defendants." 

In  the  tenth  Instruction  the  Jury  were  told 
fliat: 

"EJvidenc*  has  been  introdaoed  In  behalf  of 
the  plaintiffs  tending  to  show  that  they  sold 
1.000  shares  of  stock  to  Riley  and  Taintor,  snd 
that  the  pnrdiase  of  sach  stock  was  the  con- 
dderation  for  the  note  sued  on  In  this  action. 
This  testimony  has  not  been  denied  by  any  wit- 
nesses on  the  part  of  the  defendants.  The  wit- 
nesses who  testified  to  the  sale  of  the  stodc 
have  not  been  Impsadied  as  to  tbdr  trutih  and 
veracity.  If  there  was  nothing  in  their  de- 
BoeanoT  uiwn  the  witness  stand  or  in  their 
statements  to  discredit  their  testimony,  their 
testimony  shoald  be  accepted  by  you.  The  wa- 
emtroverted  testlmtmy  of  a  credible  witness 
ought  not  to  be  lightly  disr^rded.  Tou  have 
■o  right  to  sabstitote  a  fandfnl  hypothesis  to 
aecoont  fOr  fketa  which  are  explained  by  firect 
tsstbrnmy,"  st& 


In  connection  with  Its  verdict  the  jury  sp^ 
dally  found  that  there  was  no  agreement 
other  than  a  note  and  escrow  agreement; 
that  the  object  of  having  Mrs.  Riley  sign 
the  note  was  to  satisfy  the  plaintiff ;  ttiat  the 
reason  the  note  was  drawn  so  as  to  bear 
interest  after  it  became  due  was  because 
it  was  so  written;  that  there  was  no  evi- 
dence to  show  that  the  stock  was  placed  in 
the  bank  so  that  defendants  might  sell  it 
and  apply  the  proceeds  on  the  note;  that 
defendants  did  ask  for  an  extension  of  time 
on  the  option,  but  did  not  agree  to  pay  the 
note ;  that  the  stiares  of  stock  were  placed 
in  the  bank  and  Indorsed  in  blank,  ready  to 
be  delivered  to  either  of  the  parties;  that 
defendants  took  and  paid  for  100  ahares  of 
stock  the  day  the  note  was  made,  and  that 
the  note  was  held  conditionally,  but  that  no 
evidence  was  offered  to  show  that  it  was  to 
be  delivered  back  to  the  defendant. 

The  order  granting  the  new  trial  was  bas- 
ed on  three  grounds  whldi  were  stated  by  the 
court: 

First.  "That  the  jary  disregarded  the  Instme- 
tions  of  the  court,  and  especially  the  tenth  in- 
struction, wlilch  told  the  jury  In  eCFect  that  the 
evidence  of  the  plaintiff,  tending  to  show  that 
the  note  was  executed  hi  consideration  of  the 
sale  of  1,000  diares  of  stock,  had  not  twen  de- 
nied by  any  wtt&eas  on  the  part  of  the  defend* 
ants,  that  the  witnesses  who  testified  to  the 
sale  of  the  stock  had  not  been  impeached  as  to 
their  truth  and  veracity,  and  if  there  was  noth- 
ing in  their  demeanor  npon  the  witoess  stand 
to  discredit  their  testimony,  their  testimony 
should  be  accepted.** 

Second.  "That  the  verdict  was  contrary  to 
the  evidmce." 

Third.  *That  die  Jury  disregarded  the  testi- 
mony of  credible  witnesses  for  tibe  ^aintiff 
who  testified  as  to  what  was  the  condderatton 
for  the  note  sued  on." 

[1,2,4]  Defendants  Insist  that  the  court 
rested  its  decision  on  the  first  ground  stated 
as  to  the  disregard  of  the  tenth  Instruction, 
In  that  the  Jury  had  failed  to  acc^t  uncon- 
tradicted testimony  tending  to  show  that  the 
note  was  executed  in  consideration  of  a  sale 
of  the  capital  stock.  There  is  some  difficul- 
ty in  determining  what  was  meant  by  that 
statement  of  the  court,  but,  however  it  may 
be  understood,  there  were  other  reasons  giv- 
en by  the  court  for  granting  a  new  trial, 
and  a  sufficient  one  Is  that  the  court  found 
that  the  verdict  was  contrary  to  the  evi- 
dence. The  Jud^  heard  the  evidence,  and 
was  required  to  exercise  his  own  judgment  as 
to  its  credibility  and  probative  force,  and  as 
has  been  said: 

"When  the  judgment  of  a  trial  court  tells  him 
a  verdict  is  wrong,  no  duty  is  more  imperative 
than  that  of  setting  it  aside  and  granting  a  new 
triaL"  Railroad  Co.  v.  Ryan,  4»  Kan.  1,  80 
Pac  10& 

.  There  Is  a  counter  appeal  by  the  xtlalnUflrs, 
based  on  a  oimtcaitimi  that  no  defense  to  the 
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note  was  <^ared  by  the  defendants,  and 
therefore  tbe  oonrt  should  have  sostalned 
plaintUTs  dannrrer  to  def^dant's  evidence. 
It  Is  contended  by  plaintiffs  and  one  of  the 
Instructions  of  the  court  Is  to  tbe  ^ect  that 
the  escrow  agreement  afforded  no  evidence 
that  the  transaction  was  a  mere  option  to 
hny  the  stock  placed  In  escrow.  The  escrow 
agreement  admitted  In  evidence  of  ItseU 
tended  to  prove  that  there  was  not  an  out- 
right sale  of  the  stock.  As  the  note  and 
agreement  were  executed  at  the  same  time, 
concerning  the  same  transaction,  they  most 
be  construed  together.  MUler  v,  Edgerton, 
38  Ean.  36,  10  Pac.  894;  Windmill  Co.  v. 
Plercy,  41  Kan.  763,  21  Pac.  793.  These  writ- 
ings when  construed  together  appear  to  ex- 
press ttie  contract  of  the  parties.  The  escrow 
agreement  was  deposited  with  the  bank,  and 
its  conditions  are  reasonably  explicit.  It  re- 
cited the  execution  of  the  note,  and  named  the 
contingencies  on  which  a  transfer  of  the  stock 
that  formed  the  consideration  of  the  Inchoate 
note  might  be  effected.  Tbe  conditions,  In 
effect,  were  that  If  the  defendants  should  at 
the  end  of  the  specified  time  of  payment  (be- 
ing 90  days  after  the  note  and  agreement 
were  signed)  pay  the  amount  of  the  note,  the 
capital  stock  would  be  transferred  and  tbe 
sale  completed.  If  such  payment  should  not 
be  made  at  that  time,  tbe  stock  should  re- 
vert to  tbe  plaintiffs.  The  conditions  do  not 
indicate  an  absolute  sale  of  the  stock,  but 
rather  an  agreement  giving  the  defendants 
an  option  to  buy,  and  providing  that  tbe 
stock  should  only  be  assigned  and  transfer- 
red to  the  defendants  upon  payment  of  the 
$20,000  named  In  the  note.  In  case  that  pay- 
ment was  not  made  the  bank  was  required  to 
turn  b&di  the  stock  to  tbe  plaintiffs.  It  was 
not  spedflcally  provided  what  disposition 
sboald  be  made  of  tbe  note  In  case  of  non- 
payment) but  It  had  only  been  conditionally 
dellvffl«d,  and  If  tbe  title  to  tbe  capital  stock 
was  not  transferred  as  stipulated  In  the 
agre«nait,  there  would  be  no  consideration 
for  the  note,  nor  any  right  of  recovery  npon 
It  by  the  plaintiffs.  Tbe  note  and  agreement, 
having  beoi  executed  on  the  same  day  and 
relating  to  tbe  same  subJect-mBttar,  one  re- 
ferring to  tbe  other,  must  be  regarded  as  a 
single  contract,  and  together  they  famished 
evidence  that  there  was  not  an  ontrlf^t  sale 
of  the  stock.  Tbe  construction  of  the  con- 
tact so  made  was  a  question  of  law  tor  the 
court,  and  the  meaning  and  effect  of  the 
writing  should  have  been,  stated  to  the  Jury. 
As  the  agreemoit  gave  defendants  an  option 
to  bay  the  stock,  the  court  was  not  warrant- 
ed In  telling  tbe  Jury  that  no  evidence  bad 
been  glvmi  disputing  the  testimony  that  there 
had  been  an  actual  sale  of  the  Bto(A.  Tbe 
agreement  being  before  the  court,  no  error 


was  committed  In  overruling  the  demurrer  to 

defendant's  evidence. 

[3]  It  appears  that  some  evidence  was  re- 
ceived whldi  varied  and  contradicted  the 
written  contract.  Where  parties  after  nego- 
tiations commit  their  agreements  to  an 
unambiguous  written  contract,  it  Is  to  be 
presumed  that  th^  have  Included  in  it  every 
material  matter,  and  parol  evidence  of  tbe 
preceding  negotiations  or  declarations  In  con- 
flict with  the  written  contract  Is  not  admissi- 
ble. Mllich  V.  Armour,  60  Kan.  229,  56  Pac 
1 ;  Railway  Co.  v.  Truskett,  67  Kan.  26,  72 
Pac.  562.  The  defendants  cannot  complain  of 
the  admission  of  the  testimony,  however,  sts 
they  made  no  objection  to  It,  but,  on  the  con- 
trary, treated  It  as  proper  and  material.  The 
rule  referred  to  does  not  apply  to  subsequent 
or  other  distinct  agreements.  Plaintiffs  did 
offer  evidence  of  a  subsequent  agreement  to 
the  ^ect  that  after  the  specifled  time  of 
payment  bad  elapsed  the  defendants  under- 
took  and  agreed  to  pay  the  note  in  consider- 
ation that  plaintiffs  would  postpone  payment, 
and  the  completion  of  the  contract  until  the 
18tb  of  the  following  month. 

On  the  wbole  case  It  Is  clear  that  the  ordw 
granting  a  new  trial  should  not  be  set  aside, 
and  therefore  tbe  Judgment  of  the  trial  court 
is  affirmed. 

All  tbe  Justices  concurring. 

'    ■        OH  Kan.  «U) 
JAQUES  V.  ORDER  OF  UNITED  COMMEB- 
CIAL  TRAVELERS  OF  AMERICA.* 
(No.  22034J 

(Supreme  Ooart  ot  Kansas.    April  12,  1919.) 

fSvUabua  by  tht  Courts 

1.  Jnsubanob  «3»33&— AooiDBnT  iHBUBAina 
—"Changs  or  Oocufatioic." 

A  person  whose  regular  vocatlfm  for  80 
years  was  that  of  a  commercial  traveler,  and 
who,  when  bis  usual  business  was  dull,  or 
when  he  desired  to  be  at  home  for  a  short  time 
to  enjoT  the  society  of  his  family,  was  accus- 
tomed (or  short  intervals  to  do  any  sort  of  labor 
obtalnidile  near  borne,  does  not  ther^y.  as  a 
natter  of  law,  change  his  occupation,  within  the 
fair  interpretatitm  of  an  ordhuuy  accident  In- 
surance policy. 

[Ed.  Note^For  other  definitions,  see  Words 
and  Phrases,  Ilrat  and  Second  Series,  Change.] 

2.  Insurance  «s»3S9— AooxoBirT  Inbusamcb 

— OHANOK  or  OOOUPATIOlf. 

Ordinarily  a  person  does  not  diange  Us  «e- 
cnpation,  wltiiln  the  meaning  of  an  ordinary 
policy  of  accident  insurance,  without  both  acts 
and  intention  showing  a  purpose  so  to  do. 

3.  INSUIUNCB  ^33&— AcCIDBnT  IRSDBAKCS 

— Chahoi  of  OccDPATzon  QuEsnoics  or 
Fact. 

Tbe  facta  toochiiig  the  acceptance  of  tm- 
porary  work  as  a  janitor  by  an  iosared  person. 
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who  wM  a  commercial  traTeler,  in  order  to  be 
at  borne  with  bis  family  for  a  abort  time,  but 
who  bad  alao  avowed  his  pnrpose  not  to  con- 
tinue at  aacb  work,  bat  to  go  back  to  bia  own 
vocatiMi,  examined,  and  held  to  present  a  fair 
queatlMi  ^  Uiet  tm  tbe  jmj  as  to  whetlwr  the 
inaiired  had  disnced  his  Tooatioii— following 
Srans  t.  Aeddent  Aasodatton.  102  Kan.  656, 
171  Paa  MS,  li.  B.  A.  HtlSD,  122. 

4.  IKBUBAROB  «5>665^,  668(11)  —  ACOIDUTr 

iHBDBAnoB— Cause  of  Dbatb>— Qubstions 
or  Fact— B<nDBH(»— SvmoiBNoT. 
The  eridenoe  tonchinf  the  gmstioii  whether 
the  insured  died  of  violent^  eztenal,  and  acci- 
dental means,  or  whether  he  died  of  disease,  ex- 
amined, and  held  to  be  a  qaeation  of  ia.ct  for 
the  jury ;  and  held,  also,  that  tbe  eTidenc*  saf- 
fidently  supported  the  rerdict 

5.  AFfUL  AXlt  Bbbob  ^9l05S(l>— Rstixw— 
Habmzxbs  EIbbob. 

Tbe  ezdusion  of  «  certified  copy  of  tbe  death 
certificate  authorised  by  section  10167  of  tbe 
General  Statutes  of  1915,  although  it  was  ad- 
missible, in  this  case  was  not  prejadiclal  error. 

6.  AtfbaIi  and  Bbbob  ^91066— Bjctuw— 
Habiwjbb  Bbbob. 

It  is  immaterial  that  there  may  be  inae- 
enracy  in  an  instrnetlon  <m  a  phase  of  a  lawsuit 
upon  wUch  the  lodgment  is  not  har^. 

7.  Teial  ^2S2(1)  —  iKSTBucnoNa  —  Abaiv- 

DONMENT  OB  WaIVKB  OF  ISSITES. 

It  is  not  error  to  refuse  an  Instrartion  on  an 
issae  raised  by  the  pleadings,  but  abandoned 
for  want  of  pno^  or  otherwise  waived  at  the 
trial. 

8.  iNSTratAnoB  ^=3654(2)  —  Accidbnt  Irsttb* 

AKCE— ChAKOB  of  OCODPATION— 12VXDKNC^ 
COMPETINCT. 

In  an  action  to  recover  on  an  accident  in- 
surance p<dicr,  where  one  defrase  tiiereto  was 
that  the  Insured  had  changed  his  occupation 
without  notifying  the  insurer,  ns  the  policy  re- 
quired, tbe  pertinent  acts  and  conduct  of  the 
deceased  policy  bolder,  indndlng  what  he  said— 
his  pertinent  verbal  conduct— as  well  as  what  he 
did,  prior  to  bis  fatal  accident,  touching  his 
purposes  and  intentions,  are  competent  items 
of  evidence  to  determine  tbe  controverted  ques- 
tion  of  teet 

Appeal  trma  District  Conrt  Wrandotte 
County. 

ActloD  by  Jennie  U  Jaques  against  tbe 
Order  of  United  Commercial  Travelers  of 
America.  Judgment  for  plaintiff,  and  d» 
fendant  appeals.  Affirmed. 

Charles  M.  Howell,  of  Kansas  City,  Mo., 
C.  A.  Miller,  of  Kansas  City,  Kan.,  Jos^h 
S.  Brooks,  of  Kansas  City,  Mo.,  and  John 
A.  Milliner,  of  Columbus,  Ohio,  for  appel- 
lant. 

E.  EX  Mattln  of  Kansaa  City,  Kan.,  and 
Alfred  Jaqaes,  of  Minneapolis,  Wmi^  for  ap- 
pellee. 

DAWSON,  J.  This  lawsuit  was  brought 
to  recover  on  a  pcdlcy  of  acddmt  iDsnrance. 


The  defendant  issued  a  policy  of  Insurance 
to  the  late  William  F.  Jaqnes,  a  commercial 
traveler,  whldi  provided  that  If  Jaqaes 
should  die  of  violent,  external,  and  acciden- 
tal means  the  defendant  would  pay  tha 
plaintiff,  wife  of  Jaques,  the  sum  of  $6,300. 

Plaintifrs  petition  alleged  that  her  hns- 
band  died  of  injuries  sustained  by  falling 
downstairs  In  his  home  In  Kansas  CSty.  De- 
fendant denied  liability,  alleging  that  Ja- 
ques died  of  disease,  and  not  from  acciden- 
tal Injuries,  and  that  the  terms  of  the  poll(7 
provided  that,  If  Jaqnes  should  change  his 
occupation  without  notlQrlng  defendant,  the 
rights  conferred  by  the  policy  should  be  for- 
feited, and  that  Jaques  did.  without  notify- 
ing tbe  defendant,  change  his  occuimtion  to 
that  of  a  Janitor  in  the  schools  of  Kansas 
Cl^,  and  that  tbe  policy  also  provided  that, 
if  Jaques  should  diange  his  occupation  to 
that  of  a  Janitor  (and  notify  tbe  defendant 
of  the  fact),  tbe  defendant's  llabiUty  In  tbe 
event  of  his  accidental  death  would  be  lim- 
ited to  half  tbe  sum  tor  wblch  a  traveling 
salesman's  life  was  Insured  under  similar 
CMidltlons.  The  application  of  Jaques  for  in- 
surance, the  policy,  the  by-laws  of  the  de- 
fendant, and  other  pertinent  and  related 
matters  were  fully  pleaded. 

Upon  a  verdict  of  tbe  Jury  In  plaintUTs 
favor,  tbe  trial  court  entered  Judgment  De- 
fendant assigns  various  errors,  one  of  which 
is  Involved  In  the  question  whether  the  In- 
sured changed  his  occupation. 

On  this  subject,  tbe  evidence  diadoeed 
that,  except  for  turlef  Intervals,  Jaqnes  bad 
followed  the  occupation  of  a  OHumerdal 
traveler  for  nearly  SO  years;  that  In  1908. 
when  be  was  a  traveling  salesman  of  har- 
vesting machinery,  and  aged  48  years,  tbe 
policy  sued  on  was  Issued  to  blm;  tliat  be 
usually  followed  sucb  o<xupatlon;  tbat  for 
short  Intervals,  when  business  was  dull,  or 
when  he  desired  to  enjoy  the  society  ot  bis 
family  for  a  short  time,  he  was  accustomed 
to  take  any  sort  of  employment  that  he  could 
get  at  or  near  borne;  that  once,  for  a  abort 
time,  he  bad  served  as  secretary  of  the  Kan- 
sas City  Mercantile  Club;  that  in  the  sum- 
mer of  1016,  when  Jaques  was  61  years  old, 
he  called  on  a  member  of  the  Kansas  City 
board  of  education  and  requested  him  f<yr  a 
place  In  the  employment  of  the  school  board 
for  -a  little  while,  saying  that  he  would  like 
to  work  around  bome  for  a  wlille;  that  pur- 
suant to  sudi  request  Jaques  was  placed  on 
tbe  pay  roll  of  tbe  board  of  educatton  as  a 
"Janitor"  or  "extra  janitor."  and  as  suc^ 
employe  of  tbe  board  be  did  janitor  work 
when  some  regular  Janitor  was  off  duty,  and 
worked  in  tbe  school  board's  storeroom, 
checking  Inoxnlng  and  outgoing  school  sup- 
plies, did  clerical  work,  and  delivered  sduxd 
supplies  at  the  various  schoolhouses  ot  tha 
dty.  Be  did  titils  sort  of  work  Cor  almost 
two  months,  from  September  1  ontU  October 
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28,  when  he  met  with  the  accident,  In  his 
own  bom^  In  the  early  mmilni^  while  ocnn- 
Ing  downstalis.  His  apixrintment  as  Janitor 
would  ordinarily  endure  for  a  sdiool  year  of 
nine  nunOia ;  but  no  contract  was  made  be- 
tweoi  ttie  sdiool  board  and  the  deceased, 
and  he  was  prlvUeged  to  avlt  working  for 
the  school  board  when  he  might  choose  to  do 
BO ;  and  in  a  conversation  with  a  fellow  em- 
ploye—a shop  foreman— of  the  sdiool  board 
Jagnes  stated: 

"I  do  not  intend  to  itay  here ;  Jast  a  ebance 
to  stay  home  and  get  acquainted  with  my  family 
life.  You  know  that  $60  a  month  is  not  very 
much.  I  make  more  than  that  on  the  road.  I 
am  going  to  stay  awhile  and  get  acquainted  w  ith 
m;  family." 

[1.2]  Id  view  of  such  evidence  as  above 
recited,  can  It  be  said  that  there  was  error 
in  snbmlttlDg  to  the  Jury  the  question 
whether  the  deceased  had  changed  his  occu- 
pation ?  Ordinarily  a  person  does  not 
cSiange  his  occupation,  within  the  meaning 
ot  an  ordinary  policy  of  accident  Insurance, 
without  both  acts  and  Intention  showing  a 
purpose  so  to  do. 

TJnder  our  own  precedents  and  well-con- 
Bldered  decisions  from  other  Jurisdictions,  It 
seems  not.  In  Evans  v.  Accident  Assodatlon, 
102  Kan.  656,  171  Pac.  643,  h.  R.  A.  1918D, 
122,  It  was  held  that  an  insured,  who  was  a 
sdiool-teacher  and  superintendent  of  schools, 
and  listed  as  each  In  his  accident  policy, 
could  not  be  held  to  have  deQnltely  and  per- 
manently changed  his  occupation  merely  be- 
cause, after  his  school  term  had  expired  In 
the  month  of  Hay.  he  had  worked  on  a  farm 
during  the  summer,  and  during  the  autumn 
bad  made  an  unsuccessful  electioneering 
campaign  for  the  office  of  county  treasurer, 
and  was  accidentally  killed  on  his  farm  while 
chopping  down  a  tree  during  the  following 
Decerat>er.  some  seven  months  after  the  ter- 
mination of  his  last  employment  at  his  r^- 
nlar  occupation.  It  will  be  observed  that  In 
ttiat  case  the  work  which  the  insured  was 
doing  at  the  time  of  his  death,  cutting  down 
a  tree,  was  much  more  hazardous  than  that 
of  his  regular  occupation  as  a  schoolmaster. 

The  amount  of  Insurance  paid  for  acci- 
dents Is  logically  and  reasonably  based  up- 
on the  relation  of  the  employm«it  to  the 
hazards  Involved  in  that  employment  Sure- 
ly the  rates  exacted  and  the  Insurance  to  be 
paid  are  not  l>ased  upon  mere  caprice.  In 
the  case  at  bar,  the  employment  of  the  de- 
ceased, whether  at  his  regular  occupation  as 
drummer  or  at  his  temporary  work  as  Jani- 
tor, had  not  the  slightest  relation  to  his  ac- 
cident. The  accident  did  not  flow  from  his 
employment.  He  fell  while  descending  the 
stairway  In  his  own  home,  which  adventure 
Involved  the  same  Identical  hazard,  what- 
ever occupation  he  might  be  pursuing  to 
«am  his  bread  outside  that  home. 

Looking  Into  some  of  the  many  cases  dted 


In  the  Ifc  B,  A.  note  referred  to  In  the 
Evans  Case.  24  L.  B.  A.  (N.  S.)  1174.  we  llnd 
that  the  Supreme  Court  of  Nebraska  held 
that  the  dutnge  of  occupation  referred  to  In 
the  pi^lcy  meant  the  snbsatntlon  m» 
btidness  or  vocation  for  the  otber  as  the 
usual  business  or  vocation  of  the  assured, 
and  did  not  refer  to  a  casnal  or  Incidental 
resort  to  other  activities  for  30  days,  where 
the  vocation  described  in  the  policy  was  not 
abandoned,  and  It  was  undisputed  that  the 
assured  expected  within  a  few  days  to  con- 
tinue his  usual  vocation.  Taylw  v.  III.  Com. 
Men's  ABB*n.  84  Neb.  799.  122  N.  W.  41.  » 
L.  R.  A.  (N.  S.)  1174. 

It  has  been  held  that  a  traveling  sales- 
man, who  was  out  of  employment  for  two 
years  and  residing  meanwhile  on  his  father's 
farm,  bad  not  changed  bis  occupation.  Sim- 
mons V.  Western  Travelers  Accident  Ass'n, 
79  Neb.  20.  112  N.  W.  365.  A  tea<to,  out 
of  employment,  who  was  injured  while  build- 
ing houses,  was  held  not  to  have  changed  his 
occupation.  Stone's  Adm'rs  v.  United  States 
Casualty  Co.,  34  N.  J.  Law,  371.  Where  an 
auctioneer  had  gone  on  a  distant  Journey  to 
buy  horses.  It  was  held  no  change  In  occu- 
pation. Star  Accident  Co.  v.  Sibley,  57  lU. 
App.  315. 

[3]  Under  the  facts  of  this  case,  and  Qie 
foregoing  precedents,  the  court  holds  that  it 
was  for  the  jury  to  determine  whether  flio 
deceased  had  definitely  changed  his  occupa- 
tion, or  had  merely  taken  up  temporary 
work  near  his  home,  to  enjoy  and  cultivate 
the  society  of  his  family  for  a  short  time, 
but  with  no  intention  of  abandoning  his  life 
work  as  a  commercial  traveler,  and  the 
Jury's  verdict  on  that  question  cannot  be 
disturbed. 

[4]  It  was  stoutly  contended  in  the  trial 
court,  and  is  still  insisted  on  here,  that  the 
evidence  disclosed  that  William  F.  Jaqnes 
died  of  disease,  and  not  of  injuries  sustain- 
ed through  violent,  external,  and  accidental 
causes.  The  man  fell  headlong  down  a  fll^t 
of  stairs.  He  was  61  years  old.  He  was 
badly  hurt  about  the  head  and  elsewhere. 
He  complained  particularly  about  the  numt»- 
ness  of  the  right  side  of  his  head.  A  cm^ 
responding  paralysis  soon  afterwards  at- 
tacked the  left  side  of  his  body.  His  death 
occurred  in  a  month  after  his  fall.  In  view 
of  these  facts,  it  is  not  a  startling  conclu- 
sion that  the  Jury  should  determine  that  the 
violent,  external,  accidental  fall  down  the 
stairway  ot  his  home  caused  the  death  of 
this  old  man.  Ot  course,  there  was  an  au- 
topsy, and  the  surgical  experts,  or  most  of 
them,  swore  that  he  died  because  the  central 
cerebral  artery  had  hardened  and  throm- 
bosis had  set  in.  that  the  lumen  of  that  ar^ 
tery  had  clogged,  that  consequently  that  por- 
tion of  the  brain  ted  by  that  artery  had  de- 
teriorated and  had  ceased  to  fonctioo,  and 
that  t)ils  disease^,  or  aeqneace  o£  diseases,  and 
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not  Qie  headlong  fall  downstairs,  had  cansed 
his  death.  Not  all  the  expert  evidence  was 
to  Qiat  effect,  however;  cme  expert  was  of 
osAnion  that  the  fall  might  have  partly 
caused  the  maladies  of  the  central  cer^ral 
artery  and  brain  tisanes.  Be  that  as  It  may, 
although  expert  <^inlon  evidence,  coning 
from  deservedly  reputable  and  disinterested 
anatomists  and  physicians,  must  be  consd- 
^tlously  considered  and  weit^ed  by  the 
jury,  such  evidence  cannot  be  Judicially  held 
to  annihilate  the  simple,'  concrete  evidence 
of  other  facts  and  circomstancee  which 
tended  bo  strongly  to  show  that  Jagues' 
death  was  caused  bis  falling  down  the 
stairway.  The  credence  and  weight  to  be 
gXr&x  to  oepert  and  <^lnlon  evidence  was 
for  tbe  jury's  determination  (Balrd  v. 
Shaffer.  101  Kan.  686.  680,  168  Pac.  836,  U 
B.  A.  1018D,  639  and  Che  finding  of  fh«  jury 
on  this  ctmtroverted  Issue  ct  t&ct  must 
stand  (mdeman  t.  SUvre^  100  Kan.  102, 
106,  16S  Pac.  610,  Ann.  Gas.  1918B.  1168; 
Bmlngton  t.  Wagon»,  100  Kan.  489,  104 
Pac.  1067). 

[B]  It  la  also  ccmtended  that  the  court  en- 
ed  in  excluding  from  the  evidence  defend- 
ant's profTra  of  a  certified  copy  of  the  death 
certificate  of  Jaqnes.  Defendant  cites  sec- 
tion 10167  of  the  General  Statutes  of  1915 
to  Justify  its  admlssTon.  The  court's  ruling 
was  based  on  the  fact  that  the  x^sldan 
who  pr^rod  that  certlflcate  was  a  local 
resident  of  Kansas  City,  who  could  be  sub- 
pcBnaed  if  bis  testimony  was  desired,  and  it 
cannot  be  said  ttut  the  ruling  of  the  court 
was  prejudicial.  While  the  death  certlflcate 
was  competent  under  the  statute  Its  legal 
sanction  goes  no  further  than  to  assure  its 
evidential  status,  where  it  may  be  inconven- 
ient or  impossible  to  procure  tbe  best  evl- 
d^ce;  that  is,  the  certifying  physician's 
oral  testimony.  Moreover,  the  certificate, 
aside  from  Its  narrative  of  facts  not  in  dis- 
pute, recited  that  the  cause  of  Jaques' 
death  was  "cerebral  edema ;"  duration,  "4 
days;"  secondary  contributory  cause,  "ath- 
eromatous    arteries ;"     duration,  "  

days."  This  evidence,  even  considered  most 
favorably  for  defendant,  would  tmly  have 
been  cumulative,  and  but  Indifferently  at 
that,  to  other  expert  testimony  orally  given 
and  dogmatically  maintained  by  defendants' 
witnesses. 

[I]  Complaint  Is  made  of  an  instruction 
wtaldi  dealt  with  the  amount  of  recovery— 


one-half  the  face  of  the  policy  If  Jaques  had 
changed  bis  occupation  to  that  of  a  janitor; 
but  this  InstructicHi  needs  no  c<Hislderatton, 
since,  if  he  so  changed  his  occupation  In  this 
case,  there  could  be  no  recovery  of  any 
amount,  because  Jaqnes  failed  to  noti^  the 
defendant  In  this  case,  the  recovery  must 
be  all  or  nothing. 

[7]  The  court  refused  defendant's  request 
for  an  Instructlwi  touching  the  nonliability 
of  defendant,  if  an  autopsy  was  held  with- 
out defendant's  request  and  without  notice 
to  It  Such  an  Issue  was  raised  by  the 
pleadings ;  but  there  was  no  proof  of  irregu- 
larity in  this  respect  In  the  holding  of  tbe 
autopsy.  Defendant's  witnesses  were  pres- 
ent at  the  autopsy,  and  the  defense  was 
chiefly  maintained  on  what  was  disclosed  In 
the  autt^slcal  Invratigatioo.  Plaintiff  made 
no  use  of  the  facts  discovered  by  the  autop* 
sy  In  her  evidence  In  ctilef.  No  error  Is  dls* 
cemed  In  the  court's  refusal  to  give  the  In- 
struction requested. 

[>]  A  final  contention  Is  urged  against  tbe 
admissibility  of  the  evidence  toudiing  state- 
ments made  by  Jaques  when  he  solicited  em- 
ployment by  a  member  of  the  board  of  edu- 
cation, and  concerning  what  he  said  to  his 
fellow  workmen  touching  his  purpose  In 
seeking  and  accepting  temporary  work,  so 
that  he  could  be  at  home  with  his  family 
for  a  little  while.  Jaques'  acts  and  c<mduct, 
what  he  said  and  did,  were  competent  to 
prove  tbe  critical  and  controlling  fact  of  this 
case — whether  or  not  he  had  changed  his 
occupation.  It  would  offend  Justice  to  deter- 
mine this  matter  without  giving  proper  con- 
sideration to  his  Intentions  also.  Indeed,  his 
statements  were  a  pertinent  part  of  his  con- 
duct, thron^h  which  the  controlling  fact  was 
to  be  determined.  Without  the  aid  of  Ja- 
ques' verbal  acts,  his  other  conduct  would 
be  so  equivocal  that  a  jury  could  not  say 
with  certainty  whether  Jaques  had  deter- 
mined to  change  his  occupation  or  not  l%e 
simpler  aspects  of  the  verbal  conduct  rule 
are  more  familiar  In  criminal  cases,  per- 
haps, than  In  dvll  actions,  but  the  principle 
JnstlfylnK  thplr  admissibility  la  the  same. 
See  3  Wlgiiiore  on  Evidence,  H  1772,  1774, 
and,  in  same  volume^  "Verbal  Acts*  etc;^" 
p.  2274  et  seq. 

No  prejudicial  error,  which  would  Justly 
the  interference  of  an  ai^Uate  court.  Is 
disclosed  In  this  record,  and  the  judgment  Is 
therefore  affirmed. 

All  the  Justices  cracnrrlng. 
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HAHN  V.  STOINECKB  et  aL   (No.  22073.) 

(S^nme  (^it  of  Eansaa    April  12.  1919.) 

fSvllabita  by  tht  Court.} 
Appsakanci  ^=>9(8)  —  Jdbisdiction  ab  to 

NoNBESIDEirrS  —  SUBlUSSIOn  TO  JURISDIO- 

nov. 

A  D<Hire^ent  defendant,  which  bad  chal' 
longed  the  Jurisdiction  of  the  court  because  not 
•ned  In  the  county  of  iti  residence,  after  judg- 
ment moved  for  and  procured  a  stay  of  execu- 
tion, if  eld,  that  this  was  a  submission  to  the 
oonrf  8  jurisdiction.  Woodbouse  t.  Land  A 
OatQe  Ok,  91  Kan.  823,  189  Pae.  86& 

Appeal  from  District  Caaxt,  Stafford 
County. 

Action  by  Walter  Batan  against  Herman 
Stelnecke  and  tlie  Arnold  Automobile  Com- 
pany, a  corporation,'  and  others.  Judgment 
for  plaintiff,  and  the  coriraration  appeals 
.Affirmed. 

Holmes,  Tankey  &  Holmes,  of  Wichita,  for 
appelant 

Bay  H.  Beals  and  Bobert  Oarrln,  both  of 
St  John,  for  appellee. 

WEST,  J.  The  idalntieF  brought  this  ac- 
tion in  Stafford  county  against  Herman 
St^e^^  a  resident  of  that  county,  and  M. 
L.  Arnold  and  the  Arnold  Automobile  Com- 
pany, residents  of  Sedgwick  county;  service 
of  summons  was  made  on  the  latter  defend- 
ants in  the  coun^  of  their  residence.  Tbe 
action  was  brought  to  recover  $1,000  which 
the  plaintiff  allied  he  had  paid  for  a  car 
which  be  had  not  received.  Plaintiff  fur- 
ther alleged: 

That  be  bad  made  an  oral  cootract  with  Steln- 
ecke for  the  purchase  of  a  car  and  at  bis  re- 
quest bad  made  a  check  and  note  payable  to  the 
automobile  company  through  which  Steinecke 
expected  to  obtain  tb«  car;  that  tbe  car  was 
to  be  delivered  at  Hndsoi  where  Steinecke  was 
located,  bat  was  not  delivered  at  all ;  that 
Steinecke  and  Arnold  refused  to  return  the 
$1,000  paid  on  tbe  car;  "that  tbe  defendants, 
and  each  of  them,  failed,  neglected,  and  refused 
to  furnish  said  Auburn  car,  and  failed,  neg- 
lected, and  refused  to  comply  with  the  contract 
so  made,  and  refused  to  return  the  money  so 
paid,  but  retained  the  same,  and  have  since 
retained  tbe  money  so  paid,  and  violated  tbe 
contract  by  not  famishing  tbe  Auburn  car." 

The  automobile  company  and  Arnold,  ap- 
pearing specially  and  for  the  purpose  of  the 
motion  only,  moved  to  dismiss  the  action  as 
against  them  for  tiie  reason  that— 

"The  company  is  a  Kansas  corporation  hav- 
ing its  principal  place  of  business  at  Wichita, 
Kan.,  and  that  all  of  its  officers  retude  at  and 
live  in  Sedgwick  county,  Kan.;  *  *  *  that 
said  defendants,  or  either  of  them,  do  not  re- 
side in  Stafford  coun^,  Kan.,  and  tiiat  personal 


service  of  sammons  cannot  be  made  upon  said 

defendants  in  Stafford  county,  Kan.,  and  that  it 
appears  upon  the  face  of  the  petition  that  tiie 
alleged  cause  of  action  sued  upon  is  transitory 
and  an  action  baaed  upon  the  same  can  only  be 
brought  in  the  county  where  the  defeodants  re- 
side or.  where  service  of  summons  can  be  made, 
and  it  appears  upon  tbe  face  of  said  petiti(m 
tbat  said  detodants  *  *  *  are  improperly 
joined  with  the  defendant  Herman  Steinedfe.  in 
that  the  alleged  cause  of  action  does  not  state 
a  Joint  li^ili^  of  all  the  defendants  or  any  of 
them,  and  upon  the  facts  as  herein  stated,  and 
upon  the  face  of  said  petition,  this  court  is 
without  jurisdiction  of  the  defendants  tbe  Ar- 
nold Automobile  Company  and  M.  L.  Arnold,  or 
either  of  them,  and  for  this  reason  eacL  <rf 
them,  move  the  court  to  dismiss  this  action  as 
against  them  and  each  of  them." 

This  motion  was  flled  December  8,  1917. 
January  2S,  1918.  tbe'plalntUT  filed  an  amend- 
ed petition,  allying: 

That  he  entered  into  a  contract  with  tbe  de- 
fendants for  the  purchase  of  a  car.  That  he 
made  a  payment  of  $200  by  ehedi  and  gave  a 
note  for  $800,  due  In  30  days,  Thnt  the  dieck 
was  duly  cashed  and  paid,  and  the  note  was 
paid  when  due.  That,  at  the  request  of  Um 
defendants,  tbe  note  and  dieck  were  made  pay^ 
able  to  the  company.  That,  when  they  were 
given,  Steinecke  was  acting  for  himself,  and 
not  for  the  other  defeedanta,  and  was  trans- 
acting business  connected  vrith  tbe  sale  of  the 
car.  That  about  the  time  the  note  became  das 
the  plaintiff  inquired  of  Steinecke  and  Arnold 
whether  the  car  liad  come,  and  they  informed 
biro  tbat  it  had  not.  That  Amcdd  was  at  that 
time  an  officer  of  the  company  and  was  trans- 
acting the  business  thereof,  and  acting  for  and 
on  defendants'  t>ehalf.  That  afterwards  the 
plaintiff  called  at  the  office  of  the  company  at 
Hudson  and  found  that  the  car  bad  not  arrived. 

"And  plaintiff  thereupon  demanded  of  the  de- 
fendants the  return  of  his  money  so  paid,  or 
the  Aabum  ear  be  had  wdered.  •  •  •  That 
tbe  defendants  at  said  time  refused  to  reton 
the  plaintiff  $1,000  so  paid. on  the  Anbum  car. 
*  *  *  Tbat  tbe  defendants  bad  kept  and  re- 
tained tbe  said  sum  of  $1,000  plaintiff  paid  and 
hare  never  returned  the  same  or  any  part  there* 
ot  *  ♦ 

February  6,  1918,       action  came  on  for 

hearing. 

"On  the  call  of  tbe  docket  on  fte  motion  to 
dismiss  flled  on  December  8,  1917,  •  •  • 
said  motion  having  been  formerly  presented, 
the  Judge  of  said  court  at  diambers  and  having 
been  briefed  by  both  sides,  and  tbe  court  <n 
consideration  of  the  same  doth  deny  the  said 
motion  to  dismiss,  and  on  the  same  day  this 
matter  came  duly  on  for  hearing  on  the  motion 
Sled  by  M.  1^  Arnold  and  the  Arnold  Automo- 
bile Company,  to  require  plaintiff  to  make  his 
amended  petition  more  definite  and  certain, 
which  motion  is  considered  by  the  court  and 
overmled.** 

This  motion  was  as  follows: 

"Comes  now  tbe  defendants,  •  •  •  and 
move  the  court  to  require  the  plaintiff  to  mska 
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more  definite  and  certain  his  amended  petition 
in  the  foDoirinK  particnlan:  •  «  And 
ufeed  tiiat  the  plaintiff  be  leqolnd  to  state 
whether  the  defoidanta  were  Joint  owners  of 
tii«  car  or  partners,  ot  whether  it  waa  bought 
from  StdneelM  as  agent  the  oonpanj,  and  to 
state  tn  what  capacity  he  «as  aettng  for  him> 
self. 

Thereafter,  on  March  25th,  the  two  de- 
fendants answered  netting  up  a  plea  to  the 
Jnrisdlctf oni  and  alleging  that  service  had 
been  obtained  in  Sedgwick  county,  denying 
that  there  was  any  Ji^t  sale  of  the  car  or 
any  Joint  UabUltgr,  qpedally  doaylnc  Steln- 
«^e^8  agency. 

It  Is  to  be  obserred  that  at  no  time  was 
any  motion  made  to  quaab  the  service;  that, 
while  the  motion  to  d'flmiM  undor  the  first 
petltt<m  for  want  of  Jnrladlctlon  was  pend- 
ing, the  amended  i)etition  was  filed  to  which 
a  geneial  aweanmce  was  made.  The  trial 
came  on,  a  Jnry  was  Impaneled,  and  testi- 
mony was  taken  without  objection. 

The  ctnnpany  and  Arnold  demurred  to  the 
plaintiff's  erldcnca  m  tin  ground  that  it 
showed  no  UabUlty,  "and  that,  nnder  the  files 
In  this  case,  service  was  made  npon  these 
defendants  outside  ot  Stafford  connt^i  ai^ 
tills  court  Is  wltbont  Jurisdiction  as  to  ttma 
<m  ttULt  accoont**  In  settling  this  matter, 
ttw  trial  court  said  that  the  only  question 
for  determination  was  whether  or  not  tiw 
avtomobOe  company  bad  by  its  c(mdnct  waiv- 
ed the  question  of  Jurisdiction,  and  after  mndi 
consideration  concluded  that  It  had.  There- 
upon the  trial  proceeded,  resulting  in  a  ver- 
dict in  favor  of  the  plaintiff  for  the  amount 
sued  for.  Answers  to  special  questions  were 
returned  to  the  effect  that  the  company  was 
to  sell  the  car,  and  that  Steinecke  acted  only 
as  Its  agait,  and  that  none  of  its  officers  were 
residents  of  Stafford  county.  The  company 
moved  for  Judgment  on  the  special  findings 
on  the  ground  that  they  showed  that  the  lia- 
bility was  not  Joint  and  that  the  court  was 
without  Jurisdiction  over  the  company.  It 
also  filed  a  motion  for  a  new  trial,  Arnold  fil- 
ing a  motion  for  Judgment  and  for  a  new 
trlaV  All  were  denied  exc^t  Steinecke's 
motion  for  a  new  trial,  and  the  court  ordered 
Judgment  against  the  automobile  company 
only,  which  company  on  Its  own  motion  was 
granted  a  stay  of  execution ,  for  30  days. 

Counsel  presmt  the  <me  question  ot  Juris- 
diction.   In  their  brief  they  say: 

"After  filing  the  original  petition  plaintiff  filed 
an  amended  petlHon.  It  was  the  appellant's 
view  that  the  amended  petition  on  its  face  did 
dfsdose  a  joint  Uabilitr,  and. after  having  filed 
a  motion  to  make  deflnita  and  certain  the 
amended  petition.  In  order  as  It  was  considered 
to  properly  prepare  the  issoes  in  the  cas^  an 
answer  was  filed." 


The  controversy  In  this  case  was  one  over 
which  the  district  court  had  general  Jurisdic- 
tion. The  only  questl<Hi  la  whether  It  had 
jurisdiction  over  the  persons  of  the  two  non- 
resident defendants. 

It  goes  without  saying  that  whether  right* 
fully  or  wrongfully  sued  in  Stafford  county, 
if  they  voluntarily  appeared  and  contested 
the  case  there,  the  Jurisdiction  of  the  district 
court  over  them  was  as  full  and  complete  as 
if  they  lived  there.  Aside  from  the  question, 
as  to  what  effect  the  motion  to  make  definite 
and  certain  had,  another  point  Is  deemed  suf- 
ficient to  decide  the  controversy. 

Counsel  for  plaintiff  contend  that  the  ac- 
tion of  the  company  in  moving  for  and  pro- 
curing a  stay  of  execution  for  SO  days  had 
the  effect  of  a  general  snl»nlssion  to  the  Jn* 
risdlction  of  the  court  In  Wood  house  v. 
Land  &  Oattle  Co.,  91  Kan.  823. 130  Pac.  366, 
this  exact  question  was  detannlned.  The 
detttodant  aroeared  qwdally  to  contest  the 
jurlsdlcUm  of  flie  court,  alleglnf  that  ttie 
servioe  was  tM.  The  service  was  held  good. 
The  attorney  fbr  the  defendant  refused  to 
plead  or  participate  In  the  trial,  but  remained 
tn  court  Judgment  waa  rendered  for  Oie 
plalnUff,  and  by  the  sumestlon  of  Its  attorney 
the  defendant  procured  a  stay  of  execution. 
This  was  held  to  be  an  abandonment  of  Its 
attitude  of  protest  and  an  appeal  to  the  gen- 
eral Jurisdiction  of  the  court  for  an  orAer 
h«ieflcial  to  Itself,  which  constituted  a  gen- 
eral appearance.  Here  the  motion  for  stay 
was  made  and  granted  May  27, 1918,  and  tlte 
notice  of  appeal  was  served  July  10,  follow- 
ing. 

It  is  held  that  by  the  procurement  of  the 
stay  the  automobile  company  submitted  Itself 
to  the  Jurisdiction  of  the  court  and  for  this 
reason  tlie  Jnd^ent  Is  affirmed. 

JOHNSTON.  0.  J.,  and  BUBCH,  MASON, 
(PORTER.  MARSHALL,  and  DAWSON.  JJ.. 
concurring. 

WEST,  J.  (spe<dally  coneurrli^.  WhOe 
concurring  In  tb»  result,  I  ttilnk  a  ma<Sx 
stronger  ground  fra-  holding  the  automobile 
company  in  court  is  their  motion  to  make  the 
amended  petition  more  definite  and  certain. 
The  original  petition  had  been  abandoned  by 
the  plaintiff  and  had  spent  Its  forc^  and  the 
motion  leveled  at  the  amended  petltl<»  was 
the  most  general  and  unrestricted  an>ear^ 
ance.  The  mattor  has  ttans  been  determined 
substantiaUy  In  Melxell  vl  Elrkpatrick,  29 
Kan.  *679,  and  literally  In  Bank  t.  Courter, 
97  Kan.  178,  165  Pac.  27,  syL  8. 

See,  also,  Mabemson  v.  Edwards,  101  Kan. 
269,  166  Pac.  S06,  and  cases  dted ;  2  0.  J. 
1316-1320;  2  R.  a  Ia  327.  I  7;  note  U  B.  A. 
1916B.  p;  1088. 
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BICE  T.  NELSON.   (No.  21847.) 

(SnproDe  Conrt  of  Kanaas.    April  12,  1019.) 

(SvUabuM  hv  the  Court.) 

1.  FBINCIPAL  AMD  AOENT  «=»1 89(4)  —  EVI- 
DENCE or  Fai^  Representations  bt 
Agent— Necessity  of  PLEADirio  Aoenct. 

In  an  action  by  the  leller  for  the  price  of  a 
.battel,  an  allegation  of  the  answer  that  the 
Bale  was  Induced  by  false  representation"  of  the 
seller  may  be  Bustained  by  proof  that  the  rcpre- 
Bentations  were  made  by  an  agent  of  the  M)I»r, 
without  pleading  the  agency. 

2.  Sales  ^=>354(6)— FRACDtiLEWT  Repbeben- 

TATIONS— PLEADINO— S  UFFICIENCT. 

The  allegations  of  the  answer  in  anch  a  case 
considered,  and  held  sufSrient  to  charge  col- 
larioo  of  the  seller  with  another  In  making  the 
fraudulent  sale. 

S.  Sauis  4=»38(1)  —  Acnoir  fob  Pubchasb 

PBICB— "COLLUSIO  N." 
Where  a  sale  of  a  chattel  is  made  for  the 
mutual  benefit  of  the  seller  and  another,  and 
iihe  sale  is  procured  by  false  representations  of 
aae  of  them,  active  co-o]>pratioD  of  the  other, 
by  means  of  statementB  tending  to  induce  the 
buyer  to  accept  and  n-ly  on  the  representations, 
constitntea  collauon. 

[Ed.  Note.— For  other  dnfinltions,  see  Words 
and  Phrases,  First  and  Second  Series,  Collu- 
sion.] 

4.  Fbaud  ^s=>13{3)— False  Representations 
— Liability— I NTEKT  of  Selleb. 

In  this  state  false  etatPiiients  of  fact,  made 
by  a  seller  to  induce  a  wtle  and  relied  on  by 
the  buyer,  are  aetionalile.  without  regard  to 
whether  or  not  the  seller  knew  the  statements 
to  be  false,  or  acted  rt'ckletisly  in  making  them, 
or  intended  to  deceive. 

5.  Sales  «=»52(7)  — Action  fob  Purchase 
Fbiob— False  Representations— Evidence 
— SumciENOT. 

The  evidence  examinerl.  and  held  to  be  suffi- 
dent  to  sustain  tho  nllcKations  of  the  answer, 

6.  ASSIONUENT  OF  ERROR. 

Various  assignmriifs  of  error  considered,  and 
held  to  be  without  sulJKUintial  merit 

(Additional  Syllabut  by  Editorial  Staff.) 

/.New  Trial  <@=3l05— Gbounds  — Newlt 
Discovered  Evii>knce. 
It  ia  not  error  to  rcfune  a  new  trial  to  al- 
low plaintiff  to  pro«luce  impeaching  evidence 
claimed  to  have  been  newly  discovered. 

Appeal  from  District  Court,  Phillips 
County. 

Action  C^s.  M.  Bice  against  Hmry  E, 
Nelson.  Jodgiuent  for  defendant,  and  plain* 
tiff  am)eal8.  Affirmed. 

W.  A.  Barron,  of  PUilHpsburg,  and  Webster 
Balllnger,  of  Denver,  Colo.,  for  appellant 

W.  N.  Moore  and  Wllliani  Klngery,  botb  of 
Phlllipsburg,  for  appellee^ 


BURGH,  J.  The  action  was  one  l>7  Oie 
payee  of  a  promissory  note  to  recover  from 
the  maker.  The  defmse  was  that  the  note 
was  procured  hy  false  representations.  The 
defendant  prevailed,  and  the  plaintiff  appeals. 

The  note  was  given  ft>r  the  price  of  an 
auto  truck  owned  originally  by  John  BHaes. 
The  plaintiff  owned  reAl  estate  which  he 
sold  to  Klaes.  Klaes  desired  to  give  the 
truck  in  part  payment,  but  the  plaintiff  wonid 
not  accept  It  until  Klaes  found  a  purchaser 
for  it  Klaes  produced  the  defendant  Klaes 
gave  a  bill  of  sale  of  the  truck  to  the  plain- 
tiff, which  the  plaintiff  assigned  to  the  de- 
fendant The  defendant  secured  his  note  by 
a  mortgage  on  the  truck.  The  truck  was 
sold  for  a  spedflc  purpose.  It  was  utterly 
worthless  for  that  purpose,  and  the  defendant 
returned  it  to  the  plalntUF. 

The  answer  allied  that  the  plaindff  "war- 
ranted" the  truck  to  be  of  the  kind  destredr 
and  that  the  defendant  purchased,  relying  on 
"the  representations  and  stat^ents  of  the 
plaintifT."  The  answer  further  alleged  that 
the  plaintiff  did  then  and  there  "warrant 
and  guarantee"  the  truck  to  give  satisfactloB 
for  the  purpose  for  which  the  defendant  was 
buying  it,  and  the  defendant  executed  bis 
note  and  chattel  mortgage  solely  upon  the 
aforesaid  "representations  and  statemoits" 
of  the  plaintiff,  and,  in  conjunction  with  the 
plaintiff,  of  Klaes.  The  fifth  paragraph  of 
the  answer  was  as  follows: 

"Defendant  further  alleges  that,  at  the  time 
the  Dote  and  mortgage  herein  sued  upon  was 
executed  and  delivered  as  aforesaid,  the  defend- 
ant was  very  much  in  need  of  a  mode  of  con- 
veyance to  haul  coal  'from  the  mines  o£  Mar- 
Bhall  to  the  city  of  Boulder,  Colorado,'  aa  al- 
leged in  plaintiff's  amended  petition,  which  fact 
he  made  known  to  the  plaintiff  and  one  John 
Klaes,  a  person  with  whom  the  plaintiff  claimed 
he  was  consummating'  a  deal,  whereby  the 
plaintiff  would  become  the  owner  of  said  aoto 
truck  as  aforesaid,  provided  he,  the  defendant, 
would  purchase  the  same;  thereuiran  the  rep- 
resentations and  statements  as  hereinbefore 
alleged  in  paragraphs  2,  3,  and  4  were  made  to 
the  defrndant  by  the  said  John  Klaes,  the  plain- 
tiff being  present  and  assenting  thereto,  both 
urging  the  defendant  to  buy  this  track,  and  botb 
claiming  as  aforesaid  that  said  truck  would  do 
the  work  for  which  they  knew  the  defendant 
was  greatly  in  need  of  such  a  car  or  conveyance. 
The  defendant,  acting  solely  upon  the  above 
and  foregoing  representations  of  the  plaintiff 
and  the  said  John  Klaes,  made,  executed,  and 
delivered  said  note  and  mortgage  to  the  plain- 
tiff, who  now  holda  the  same,  without  anj  odier 
consideration." 

[1]  It  is  quite  clear  that  the  allegations  of 
warranty,  guaranty,  and  representations  all 
referred  to  the  statements  respecting  the 
suitability  of  the  truck  for  the  defendant's 
use,  made  to  Induce  the  sale.  The  proof 
was  that  Klaes  made  the  representations, 
and  the  plaintiff  Insisted  he  did  not  even 


CssFor  oUier  casea  ace  same  topic  and  KBT-NUHBBR  In  all  K^-Nomberaa  Dlgesti  and  InOezM 


Digitized  by  Google 


Kan.) 


BICS  T. 


NELSOK 


207 


Indorse  what  Klaes  said.  Tbe  court  In- 
structed tbe  Jury  that  tbe  plaintiff  would  be 
bound  by  the  representations  of  Klaes,  If 
Klaes  were  his  agent  In  selling  or  assisting 
to  sell  the  truck.  The  instruction  stated  the 
law,  and  It  was  not  necessary  to  allege  the 
agency  of  Elaes  In  order  to  establish  the 
charge  that  tbe  plaintiff  made  the  represen- 
tatlons.  ' 

It  is  said  there  was  no  evidence  on  which  to 
base  the  instruction.  The  agency  of  lElaes 
was  sufficiently  established  by  the  plalutiCTs 
own  testimony.  He  testified  that,  when  Klaes 
made  the  proposition  to  trade  for  bis  real 
estate,  he  told  Klaes  he  would  make  tbs  deal 
if  Klaes  would  get  him  a  buyer  for  the  truck. 
Klaes  made  bis  bill  of  sale  to  the  plaintiff, 
and  tbe  defendant  bought  the  truck  of  the 
plaintiff,  as  the  result  of  Klaes'  activity. 

[2,  3]  The  court  further  instructed  the  jury 
that  the  plaintiff  would  be  liable  for  tbe 
false  representations,  if  be  and  Klaes  were 
acting  In  collusion.  It  is  said  that  collu- 
sion was  not  pleaded.  The  paragraph  of 
the  answer  quoted  above  sufficiently  raised 
the  Issue  of  collusion.  It  was  not  necessary 
that  the  woord  "collusion"  be  wnployed,  and 
It  was  not  essential  that  there  should  be  any 
agreement  to  combine  efforts  In  order  to  con- 
stitute collusion.  Balch  v.  Beach,  119  Wis. 
77,  92,  95  N.  W.  132.  In  the  case  cited  it  was 
held  that  failure  on  the  part  of  school  district 
officers  to  perform  a  known  duty  to  make  de- 
fense to  an  action  against  the  district  con- 
stituted guilty  collusion,  rendering  the  Judg- 
ment pronounced  in  tbe  action  subject  to  at- 
t&ck  in  equity  by  taxpayers.  Where  a  sale 
of  a  (battel  Is  made  for  tbe  mutual  benefit  of 
the  seUer  and  another,  and  the  sale  Is  pro- 
cared  by  false  representations  of  one  of  them, 
active  co-operation  of  the  other,  by  means  of 
statements  tending  to  InQuce  the  buyer  to  ac- 
cept and  rely  on  the  representatl<ms,  con- 
stitutes collusion. 

[E]  It  Is  said  there  was  not  sufficient  evl* 
dence  on  which  to  base  an  instruction  relat- 
ing to  collusion.  The  evidence  already  re- 
ferred to  disclosed  the  Interests  of  the  plain- 
tiff and  Klaes  In  disposing  of  the  truck  to 
tbe  defendant  Tbe  plaintiff  testified  the 
defendant  told  him  the  defendant  had  con- 
tracts to  haul  coal,  and  wanted  the  truck  for 
that  purpose.  There  was  evidence  that  the 
plaintiff  was  Informed  tbe  defradant's  time 
was  limited,  that  he  did  not  have  time  and 
did  not  have  an  expert  to  examine  the  truck, 
and  that  the  plaintiff  refused  to  permit  tlie 
defendant  to  test  the  truck  for  five  days  in 
the  work  whldi  It  was  expected  to  do.  Klaea 


had  given  {irofnse  assurances  that  the  truck 
was  Just  what  the  defendant  wanted.  Such 
being  the  defendant's  situation,  the  plaintiff 
actively  aided  the  sale  in  the  manner  sbown 
by  tbe  following  testimony  of  the  defendant: 

"A.  He  [Bice]  said  to  me,  'Mr.  Klaes  has 
guaranteed  this  truck;  I  think  Mr.  Klaes  is  all 
right.'  That  is  tbe  way  be  put  it.  He  haa 
previously  said  he  knew  nothing  abont  th« 
track— never  had  seen  it.  He  took  Mr.  Elae^ 
word  for  it,  that  it  Was  In  good  condition  and 
would  do  my  work. 

"Q.  Did  be  guarantee  it  SroaM  do  my  work'? 
A.  Yes,  sir. 

"Q.  And  he  (Klaes)  guaranteed  it  to  be  good; 
*  *  *  that  is  the  reason  yon  bought  it?  A. 
Yes,  air;  Mr.  Bice  also  said  to  me  at  the  time 
he  thought  Klaes  was  a  reliable  fellow,  and 
whatever  he  said  would  go  with  him,  as  to  the 
condition  of  the  truck. 

"Q.  He  [Bice]  toU  yon  he  was  fully  depending 
on  his  stntementf  A.  Tes,  sir;  he  believed  Mr. 
Klaes  was  all  right;  he  would  guarantee  tbe 
truck  with  Mr.  Klaes." 

[4]  In  this  state  false  statements  of  fact, 
made  by  a  seller  to  induce  a  sale  and  relied 
on  by  the  buyer,  are  actionable,  without  re- 
gard to  whether  or  not  the  seller  knew  the 
statements  to  be  false,  or  acted  recklessly  in 
making  them,  or  Intended  to  deceive.  Wi(^- 
ham  v.  Grant,  28  Kan.  517;  Morrow  v.  Bone- 
brake,  84  Kan.  724,  115  Pac.  585,  34  L.  R.  A. 
(N.  S.)  1147;  Westerman  v.  Corder,  86  Kan. 
239,  U9  Paa  868,  39  L.  R.  A.  (N.  S.)  500, 
Ann.  Oas.  1913C,  60;  Maffet  T.  Schaar,  89 
Kan.  403,  131  Pac  589;  Akins  v.  Holmes,  89 
Kan.  812,  820,  138  Pac.  849. 

Tbe  Instruction  given  relating  to  examina- 
tion of  the  truck  by  the  defendant  before 
pnrdiasing  stated  tbe  law  and  adequately 
covered  the  subject  Tbe  Inidnictlons  per- 
taining to  the  same  subject  requested  by  the' 
plaintiff,  and  an  Instruction  regarding  rep- 
resentation and  warranty  requested  by  the 
plaintiff,  were  unsound.  Foote  t.  Wilson, 
104  Kan.  191,  178  Pac.  430;  Grlesa  v.  Thom- 
as, 99  Kan.  335, 161  Pac.  670,  Syl.  4. 

[I,  7]  The  jury  were  fully  and  properly  In- 
structed concerning  what  the  defendant  was 
required  to  prove  to  establish  his  defense, 
and  it  was  not  error  to  refuse  special  in8truc> 
tions  deaMng  with  particular  pbases  of  the 
evidence.  It  was  not  error  to  irefuse  a  new 
trial  for  the  purpose  of  allowing  the  plaintiff 
to  produce  impeaching  evidence  claimed  to 
have  been  newly  discovered.  There  is  noth- 
ing else  of  importance  In  the  case. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

All  the  Justices  ooncurring. 
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TAYLOR  V.  UOLYFIBLD  et  (Na  22025.)* 
(Supreme  Ooart  of  Eaoaas.    April  12,  1919.) 

(BvIMu*      <A«  CtmrUJ 

1.  SpxGino  Pebiokicaitox  «S301— Oohtuot 

VOft  SUPTOBI^BUSOIIABLUIBM. 

An  oral  contract  to  the  effect  that  a  joxme 
man  ahould  work  and  care  for  an  t^der  man 
and  his  wife,  daring  the  Uvea  of  the  latter,  and 
that  he  ahould  be  treated  by  them  as  a  diild  and 
be  given  a  certain  share  of  their  property  at 
their  dead)  la  held  to  have  been  eetablished  by 
raffident  proof ;  and,  it  being  shown  that  there 
was  performance  of  the  contract  by  the  young 
man,  and  that  not  being  unreasonable  nor  in- 
equitable, it  is  enforceable. 

2.  Specoio  PBaroBHAHfa  ^s>33  —  Validitt 
or  ConTBAcrr— Aqe  of  Pasties. 

The  fact  that  the  yonng  man  had  reached 
majority  when  the  contract  waa  made  did  not 
weaken  its  binding  force. 

8.  SPEcmo  Pebtobhaitce  <sM5  Oeai.  Con- 

TEACT— PEBFOBUAHCE  OF  SBBTICE— RESTORA- 
TION OF  Statu  Qdo. 
The  rule  that  the  statute  of  frauds  will  not 
be  enforced  against  one  who  has  performed  a 
contract  of  the  kind  in  question  and  who  can- 
not be  restored  to  his  original  situation,  or  ade- 
qoately  compensated  in  damages,  applied. 

4.  Tbial  «=3370(2)— ^Bquttt  Gases— Ekepiko 
Jdrt  Tooetheb— Abuse  of  Discbittion. 
The  fact  that  a  Jury,  called  to  the  aid  of  a 
court  in  order  to  make  certain  special  findings 
of  fact,  was  kept  together  and  required  to  con- 
tinne  their  consideration  of  the  facts  for  parts 
of  4  days  is  not  regarded  aa  an  abuae  of  dis- 
cretion. 

6.  ADUISSION  of  ETIDElf(»--OBJECnOKS. 

Objecti<ms  to  the  admiadon  ci  certain  tes- 
,tinHmy  are  not  anstained. 

6^  New  Tbial  «s>106  -~  Obouhos  -~  Nswlt 
DiscoTXBED  Evidence. 
Nor  la  certain  pK^waed  new  evidence  deem- 
ed to  be  sacb  as  warranted  the  granting  of  a 
new  triaL 

Ajtpeal  from  District  Conrt,  Wyandotte 
County. 

Action  by  Zell  Taylor  against  Birdie  Holy- 
fleld  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

McFadden  &  Glaflln,  of  Kansas  City,  and 
A.  M.  Jackaon.  of  LeaTenwortb,  for  appel- 
lants. 

J.  O.  Emerson  and  David  J.  SmitSi,  both 
of  Kansas  City,  for  appellee. 

JOHNSTON,  C.  J.  A  Judgment  for  the 
spedfic  performance  of  a  contract  was  ren- 
dered for  plaintiff,  from  which  defendants 
appeal. 

The  claim  of  plaintiff  was  that  he  enter- 
ed Into  a  contract  with  David  Holyfleld  and 
wife  to  the  effect  that  he  would  work  and 


care  for  them  during  th^  lives,  they  being 
dhlldless,  they  to  treat  him  as  their  diOd 
and  give  him  their  property  at  the  end  of 
their  Uvea,  and  afterwards,  when  a  daughter 
was  bom  to  them,  they  reaffirmed  the  con- 
tract, stipulating  that  be  woald  be  treated 
as  a  child  and  given  one  half  of  their  prop- 
erty, as  the  other  half  would  go  to  the  daugh- 
ter. The  plaintiff  was  22  years  old  when 
the  contract  was  made,  and  he  continued  to 
live  with  and  care  for  the  Holyflelds  for  a 
period  of  10  years,  end  until  Mrs.  Bolyfleld 
died.  Shortly  afterwards  Mr.  Holyfleld  un- 
dertook to  repudiate  the  agreement,  and  re* 
fused  to  allow  plaintiff  to  remain  at  his 
home.  About  10  mtrnths  later  Mr.  Holyfleld 
died.  In  the  action  brought  by  plaintiff. 
Birdie  Holyfleld,  the  daoghter,  and  her 
guardian  denied  the  existence  of  the  alleged 
contract  claimed  by  plaintiff,  and  also  re- 
sisted his  demand  for  a  share  of  the  prop- 
erty of  the  Holyflelds.  The  making  of  the 
alleged  contract  was  well  supported  by  the 
testimony,  and  the  jury  found  that  the  al- 
leged contract  was  made  about  February, 
1900,  and  that  plaintiff  had  compiled  with 
the  requirements  of  the  contract  on  his  part. 
Much  Is  said  of  the  necessity  that  the  oral 
contract  shall  be  sustained  by  clear  and  con- 
vincing proof;  but,  as  substandal  evidence 
supporting  the  contract  was  offered,  It  de- 
volves on  the  trial  court  to  determine  both 
the  character  and  sufficiency  of  the  evidence. 
Wooddell  V.  AUbrecht,  80  Kan.  736,  104  Pac 
559 ;  SchooDOver  v.  Schoonover,  80  Kan.  487. 
121  Pac.  485.  38  L.  B.  A.  (N.  S.)  762 ;  Cath- 
cart  v.  Myers,  97  Kan.  727, 166  Pac.  751. 

[1,  2]  There  is  a  contention  by  defendants 
that  the  contract,  if  made.  Is  not  «ifOroeable, 
because  the  plaintiff  was  22  years  old  when 
it  was  made.  The  fact  that  plaintUT  had 
reached  majority  did  not  prevent  blm  from 
entering  Into  a  contract  or  lUTaUdate  one 
whldi  bad  been  performed.  He  bad  the  ca- 
pacity to  contract  for  himscU  and  the  ma- 
turity to  render  the  service  agreed  upon,  and* 
besides,  the  Holyflelds  did  not  have  the  bnr* 
den  of  his  support  during  early  Infancy.  The 
age  of  a  party  may  be  a  consideration  in 
determining  whedier  or  not  enforcement 
would  be  Inequitable,  bat  the  foct  that  be 
had  passed  Infancy  has  not  been  treated  as 
an  objection  to  the  making  of  a  contract 
like  the  one  In  quesUw.  Bless  Bllzxard, 
86  Kan.  230.  120  Pac.  S51. 

[I]  Although  questioned,  there  can  be  no 
doubt  that  there  was  adequate  consideratioD 
given  and  received  under  ihe  contract 
There  was  abundant  testimony  to  the  effect 
that  for  a  period  of  10  years  he  worked  on 
the  farm  and  In  the  store  of  the  Holyflelds, 
taking  special  personal  care  of  Ur.  H<riyfield, 
who  was  an  invalid.  The  neighbors  testified 
that  plaintiff  was  attentive  to  his  duties  and 
diligent  and  ftlthful  In  bis  work.  The  con* 
teutlon  that  the  contract,  bdng  In  parol,  is 
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wltikin  the  statute  ot  fraads  cannot  be  sus- 
tained. According  to  the  evidence  there  was 
8U(A  a  performance  of  the  contract  by  the 
plaintiff  as  to  take  It  out  of  the  operation 
of  ttie  Btatntew  Under  the  authorities  an 
tabllsbed  oral  agreement  whldi  Is  not  nn- 
reasoQatAe  nor  Inequitable  may  be  enforced 
where  the  serrlces  performed  are  of  a  per- 
sonal character  and  their  value  In  money 
cannot  well  be  determined.  In  Schoonover 
T.  Scfaoonorer,  supra,  it  was  said : 

"This  accords  perfectly  with  the  principle 
that  the  statute  of  frauds  is  not  enforced  against 
one  who,  in  reliance  upon  an  oral  contract,  has 
so  far  acted  upon  It  tbat  he  cannot  be  restored 
to  his  original  sitaathm,  and  cannot  be  adequate- 
ly compensated  in  danuigss.  Oleatiy  services 
performed  under  an  agreement  to  care  for  a 
person  until  his  death  soay  be  of  such  a  nature 
that  it  is  practically  Impossible  to  determine 
tbeir  xeasouaUe  valns  in  money." 

Here  the  plaintiff  bad  devoted  10  years 
of  his  life  to  the  performance  of  tbe  con- 
tract, giving  np  his  own  plans  and  such  busi- 
ness opportunities  as  were  available  to  him. 
The  services  were  of  a  personal  and  exacting 
character.  He  not  only  did  the  work  of  the 
farm  and  the  store,  hut  he  nursed  and  cared 
for  Mr.  Holyfield  when  the  latter  had  what 
are  called  "spells,"  and  was  In  a  helpless 
condition.  Besides  attending  to  the  opera- 
tion of  the  farm  and  store  in  the  daytime, 
plaintiff  was  required  to  watch  and  care  for 
Mr.  Holyfleld  many  nights  during  the  10- 
year  period.  The  case  comes  fairly  within 
tbe  rule  that  the  statute  of  frauds  will  not 
be  enforced  against  one  who  has  performed 
the  contract,  and  cannot  be  restored  to  his 
original  situation  or  adequately  compensated 
in  damages.  Blchel  v.  Oliver,  77  Kan.  606, 
96  Pac.  806 ;  Smith  v.  Cameron,  02  Kan.  652, 
141  Pac.  C86,  S2  L.  B.  A.  (N.  S.)  1057 ;  Bless 
v.  BUxzard,  supra;  Catbcart  v.  Myers,  su- 
pra. 

[4]  Defoidants  contend  that  the  court 
abused  Its  discretion  In  requiring  the  Jurors 
to  continue  Qielr  condderatloa  of  their  find- 
fa^  for  4  days.  It  was  suggested  by  plain- 
tiff that  while  they  were  out  for  parts  of 
four  days,  th^  were  allowed  to  separate 
from  time  to  time  and  only  gave  about  24 
hours  to  the  consideration  of  their  flndings. 
Besides  the  jury  was  only  acttng  in  an  ad- 
visory capacity,  and  It  appears  that  the 
court,  acting  for  Itself,  came  to  the  same  con- 
clusion that  the  Jury  did.  We  think  no 
abuse  of  discretion  has  be&i  diown. 

IS]  Objections  were  made  to  statements 
of  Mrs.  Holyfleld ;  but,  as  she  was  alleged  to 
be  one  of  the  contracting  parties  and  had  a 
homestead,  as  w^l  as  a  wife's  Interest  In  the 
property,  her  statements  as  to  tbe  contract 
were  admissible. 

[I]  On  the  motion  for  a  new  trial  affl- 
davlte  were  filed  setting  forth  scnne  new  and 
additional  testimony,  but  It  appears  to  be 


of  an  Impeachtof  and  cumulative  character 
and  not  such  as  would  warrant  a  new  trial. 

The  judgm^t  Is  affirmed. 

AU  the  Justices  concurrlni^ 


OM  Kan.  001) 
8PIB&1  V.  SPIRE  et  aL    (No.  21801.) 

(Supreme  Oourt  of  Kansas.    Aprfl  12.  1910.) 

1.  SUBBOOATIOlf  «»31(4)— MAKEB  Or  NOTB- 

CThattkl  Liznb. 
The  malcer  of  a  promissory  note,  in  fact 
surety  for  his  comaker,  is  not  entitled,  on  pay- 
ing tbe  note,  to  be  subrogated  to  chattel  security 
held  by  the  payee,  to  the  prejudice  of  other 
liens  on  the  chattel  held  by  tiie  payee  to  secure 
other  obligations  of  the  comaker. 

(Addiiional  SytM»u  ly  Bditortal  Btvff.) 

2.  SUBBOOATION  ^a2— BlOET. 

Subrogation  is  Indulged  only  In  favor  of  one 
who  pays  the  debt  of  another,  or  of  one  who 
pays  to  -^tect  his  own  rights,  and  not  in 
favor  of  fme  who  Aaeharges  a  debt  for  which  he 
was  himself  originally  and  primarily  liable. 

Appeal  fnffii  District  Court;  Oiautauaiu 
County. 

Action  by  John  S.  Spire,  as  administrator, 
etc.,  against  M.  B.  Spire  and  wife,  and  the 
J.  I.  Case  "Threshing  Machine  Company. 
Judgment  for  plaintiff,  and  from  a  decree  of 
subrogration  defendant  J.  I.  Oase  Threshing 
Machine  Company  appeala.  Reversed  and 
remanded,  with  direction  to  enter  Judgment 
for  appellant. 

Klrkpatridc,  McCollum  k  Kiricpatrick,  of 
Kansas  City,  Mo.,  and  S.  H.  Jones,  at  Sedan, 
for  aivdilant 

J.  A.  FerreU,  of  Sedan,  for  aj^eUea 

BUBGH,  J.  The  action  was  one  by  the 
administrator  et  the  maker  ot  two  promls* 
sory  notes,  who  was  In  fact  surety  for  his 
comaker,  for  rd^mbnrseffient,  after  payment 
of  the  notes,  and  for  subrogation  to  chattel 
security  held  by  tbe  payea  The  plaintiff  re- 
covered, and  the  paye^  who  htid  otlier  liens 
on  the  chattels  to  secure  oth«:  obligations 
of  the  comaker,  appeals  from  tbe  decree  ot 
subrogation. 

The  notes  were  'the  Isst  of  a  series  of 
five  given  to  the  madilne  company  for  the 
price  of  farm  machinery,  and  were  secured 
by  mortgage  on  an  engine  wbldi  was  part  of 
the  machinery  sold.  The  notes  were  sl^ed 
by  Ambrose  Spire  as  maker,  who  also  signed 
the  accepted  order  for  the  machln^y  and  the 
mortgage.  Ambrose  Spire  In  fact  lent  his 
name  to  enable  his  son,  M.  B.  Spire,  who 
signed  all  the  instruments  moitioned,  to 
purchase  the  machinery.   M.  B.  Spire  paid 
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three  ot  tlie  notes,  bat  in  other  dealings  vlth 
the  machine  company  incurred  other  obliga- 
tions whldi  lie  secured  by  a  second  and  a 
third  mortgage  on  the  engine.  Ambrose 
Spire  died,  and  after  tb^r  matnrity  the  un- 
paid notes  were  presented  and  allowed  aa  a 
claim  against  his  estate:  The  administra- 
tor paid  the  claim,  and  the  machine  com- 
pany discharged  the  mortgage  of  record. 
The  administrator,  claiming  right  of  subro- 
gation, attempted  to  keep  the  mortgage  alive 
by  filing  a  renewal  affidavit  There  was  evi- 
dence for  the  ma<^ne  company  that  it  re- 
fused to  accept  M.  B.  Spire's  sole  order  for 
the  machinery,  that  the  order  .which  was  ap- 
proved was  accepted  because  of  Ambrose 
Spire's  signature,  and  that  credit  was  subse- 
quently extended  to  M.  B.  Spire  on  the  second 
and  third  mortgages  because  Ambrose  Spire 
was  depended  on  for  payment  of  the  notes 
secured  by  the  first  mortgage.  M.  B.  Spire 
is  bankrupt  The  Judgment  was  that  the  ad- 
ministrator recover  from  M.  B.  Spire,  and 
that  the  administrator  have  a  first  lien  on 
the  engine. 

[1]  The  judgment  was  rendered  In  disre- 
gard of  the  statute  fixing  the  relation  of  Am- 
bn^  Spire  to  the  payee  of  the  notes,  and 
the  brief  of  the  administrator  completely  Ig- 
nores the  decisions  of  this  court  interpreting 
the  statute.  Ambrose  Spire  signed  the  notes 
as  maker.  His  obligation  to  the  machine 
company  was  measured  by  the-  terms  of  the 
Instrument  which  he  signed.  The  debt  was 
his.  He  was  principal  debtor,  primarily  li- 
able under  the  negotiable  instruments  act. 
Bank  V.  Jeltz,  101  Kan.  537,  167  Pac.  1067; 
Bank  V.  Hoyt,  103  Kan.  44,  172  Pac.  994; 
Lonnon  v.  Batchman,  103  Kan.  266,  173  Pac. 
415.  The  evidence  concerning  suretyship 
merely  established  the  relation  of  Ambrose 
Spire  to  his  comaker.  It  was  without  force 
to  modify  the  relation  of  Ambrose  Spire  to 
the  machine  company — the  relation  of  maker 
established  by  his  signature  and  the  nego- 
tiable Instruments  act.  Bank  v.  Jeltz,  su- 
pra. The  administrator  cites  none  but  old 
cases  from  the  American  decisions  and 
American  reports.  The  provisions  of  the 
statute  are  too  simple  and  too  plain  to  re- 
quire Interpretation,  and  the  court  has  no 
function  to  perform  but  to  apply  them.  A 
person  not  desiring  to  become  principally 
and  priroarlly  liable  may  Indicate  the  capac- 
ity In  which  he  desires,  to  be  l>onnd,  or  he 
may  decline  to  sign.  Having  signed  as  maker 
before  delivery  of  the  Instrument,  he  Is 
bound  as  maker,  and  in  the  absence  of  fraud, 
accident,  or  mistake,  cannot  show  liability 
in  any  other  capacity. 

Being  a  maker  who  was  primarily  and  ab- 
solutely bound  to  pay  the  notes  according  to 
their  tenor,  Ambrose  Spire  was,  as  between 
lilmself  and  the  payee,  a  principal  debtor, 
and  payment  by  his  administrator  discharged 
the  notes.  Meg.  Inst.  Act,  8  126;  Gen.  Stat 
1915,  f  6647.  Dlschai^  of  the  notes  discharg- 


ed the  Hiea  at  the  mwtgage.  It  was  then 
the  daty  of  tlie  mmtgagee  to  enter  a  release 
of  the  mortgage  on  the  record.  The  admin- 
istrator could  do  nothing  to  ke^  tlie  mort- 
gage alive,  and  nothing  remained  on  wlildi 
equitable  assignment  or  equitable  subroga- 
turn  could  operate^ 

[2]  It  is  elementary  that  subrogation  is  in* 
dulged  only  In  favor  of  one  who  pays  the 
debt  of  another,  or  one  who  pays  to  protect 
his  own  rights,  and  not  In  favbr  of  one  who 
discharges  a  debt  for  which  he  was  himself 
originally  and  primarily  liable.  In  37  Cyc. 
at  page  374^  the  general  rule  is  stated  as 
follows : 

"Subrogation  is  allowed  only  In  favor  of  one 
who,  under  some  duty  or  compulsion,  legal  or 
moral,  pays  the  debt  of  another;  and  not  in 
favor  of  him  who  pays  a  debt  in  performance  of 
his  own  covenants ;  for  the  right  of  aubrogatitni 
never  follows  an  actual  primary  liability,  and 
there  can  be  no  right  of  subrogation  In  one 
whose  duty  it  Is  to  pay,  or  in  one  claiming  under 
him  against  one  who  is  secondarily  liable,  or 
not  liable  at  all.  In  snch  cases  payment  is  ez- 
tinguisbment." 

In  this  instance  Ambrose  Spire  had  no  lien 
on  the  property  covei-ed  by  the  chattel  mort- 
gage to  I;e  protected,  and  he  had  no  other 
interest  to  be  conserved  by  payment  of  the 
notts.  The  duty  to  pay  did  not  arise  be- 
cause of  the  default  of  another.  He  was 
constrained  to  pay  by  nothing  except  the 
force  of  his  own  personal  and  primary  obli- 
gation, and  payment  under  such  circum- 
stances is  extinguishment 

In  the  well-considered  opinion  In  the  case 
of  Royal  Arcanum  v.  Cornelius,  198  Pa.  46, 
10,  47  Atl.  1124,  cited  in  support  of  a  portion 
of  the  text  quoted  from  Cyc.,  it  Is  said : 

"The  object  of  subrogation  is  to  place  a 
charge  where  it  ought  to  rest,  by  compelling  the 
payment  of  a  debt  by  him  who  ought  in  equity 
to  pay  it  *In  short,  the  doctrine  of  sobroga- 
tion  is  that  one  who  has  been  compelled  to  pay 
a  debt  which  ought  to  have  been  paid  by  an- 
other is  entided  to  exerdse  all  the  remedie* 
which  the  creditor  possessed  against  that  othw, 
and  to  indemnity  from  the  fund  oat  <^  whidi 
should  have  been  made  the  payment  wfaidi  h« 
made.'  Sheldon  on  Sabrogation,  f  11.  *  *  * 
Nor  will  sobrognticm  ever  be  enforced  *  •  * 
to  the  prejudice  of  the  legal  or  equitable  ri^ti 
of  others." 

In  this  Instance  subrogation  would  not 
compel  M.  B.  Spire  to  pay  the  notes,  but 
would  compel  the  creditor  to  pay  back  to  its 
I)riii(i]jiil  debtor  the  amount  of  the  notes,  in 
order  to  piotect  its  second  and  third  mort- 
gages. As  between  the  ma<^De  company  and 
Ambrose  Spire,  the  chattel  security  was  not 
a  fund  out  of  which  payment  should  be  made- 
It  was  Ambrose  Spire's  dut?  to  pay  the  notes 
himself.  The  creditor  did  not  owe  to  him 
any  of  the  duties  which  a  creditor  owes  to 
one  who  is  merely  surety  for  a  principal  ob- 
ligor.  The  role  that,  wfaai  a  creditor  has 
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two  funds  to  wbldti  be  may  resort  for  satls- 
facticm  of  bis  he  most  first  appropriate 
the  one  which  la  not  burdened  by  other 
llais,  does  not  iwply  between  a  creditor  and 
bifi  principal  debtor.  Rogers  t.  Meyers  et  al., 
68  IlL  92.  Because  be  was  prlndpol  obligor, 
primarily  liable  for  the  debt,  Ambrose  Spire 
bad  no  Interest  In  the  appropriation  of  the 
engine  to  the  payment  of  the  notes.  So  far 
as  be  was  concerned,  the  machine  company 
might  have  released  the  chattel  mortgage 
outright  without  payment,  and  tbus  might 
hare  advanced  the  seomd  and  third  mort- 
gages to  first  and  second  places.  Bank  t. 
Jeltz,  101  Kan.  537,  167  Pac  1067.  The  ma- 
cMne  company  had  the  right  to  look  to  Am- 
brose Spire  lor  satisfaction  of  the  first  mort- 
gage for  the  Tery  purpose  of  making  tbe 
second  and  third  mortgages  good— as  the  evi- 
dence shows  it  actually  did— and  subroga- 
tion may  not  be  Indulged  to  tbe  prejudice 
of  that  right. 

If  the  first  mortgage  had  merely  been  k^t 
alire  tor  tbe  security  of  the  administrator 
in  case  the  property  more  than  satisfied  the 
second  and  third  mortgages,  peibaps  the  ma- 
dilne  company  could  not  have  complained. 
Since  it  is  aE^rent  from  the  evidence  that 
such  an  order  would  be  of  no  value  to  the 
administrator,  no  beneficial  purpose  would 
be  subserved  by  permitting  one  to  be  made. 

Tbe  Judgment  of  the  district  court  Is  re- 
versed, and  tbe  cause  ts  remanded,  with  &t' 
tectum  to  Miter  judgment  in  favor,  of  tbe 
madilne  company. 

AH  tbe  Justices  concurring. 


(104  Kan.  son 

BROWN  V.  ATCHISON.  T.  ft  S.  V.  BT.  CO. 
(No.  21813.) 

(Supreme  Court  of  Kansas.    ApHl  12,  1910.) 

fSi/ttahus  bjf  the  Court.) 

1.  Uastbb  aro  SiBVAnr  4;B9277~-Ii<JUBr  to 

SntTAITT— EUPLOTIIXHT^EVIDENOB—  SUITI- 

cmcT. 

The  erideace  is  held  to  warrant  a  finding 
that  a  boy  who  was  drowned  wliiie  assisting  a 
party  of  railroad  employes  in  clearing  the  drift- 
wood away  from  a  well  built  of  masonry  resting 
on  the  bed  of  a  river  bad  been  unployed  by  tbe 
foreman  to  render  such  service. 

2.  BiASmB  AND  SXBVART  «S»91— INJUBT  TO 
SEBVAKT^BlCPItOniBNT    OF  MinOBS— CaKB 

Bkqciud. 

Notwithstanding  a  rule  of  a  railway  company 
forbidding  the  employment  of  minors  without 
tbe  written  consent  of  their  parents  or  guard- 
ians, a  minor  who  without  notice  of  such  rule 
performs  services  for  tbe  company  at  the  in- 
stance of  the  person  authorized  to  employ  work- 
men for  that  purpose  is  entitled,  while  so  en- 
caged, to  the  care  and  protection  ordinarily  due 
from  an  employer  to  an  employ^. 


8.  Mastkb  and  Sebvant  «»278(20)— Injdit 
TO  Sebvant— Failubb  to  Wabn— Btxobhoi 

— Supficibhot. 
The  evidence  and  findings  are  hold  to  have 
warranted  holding  the  defendant  liable  for  the 
drowning  of  tbe  plaintiff's  son  on  the  theory 
that  its  foreman  was  negligent  in  not  warning 
him  of  the  danger  he  taicarred  In  doing  the  work 
assigned  him. 

4.  Masteb  and  Servant  ^=3296(15)— Injttbt 
TO  Sebvant— Instbuotions. 
Objections  held  not  to  be  well  taken  to  an 
instruction  to  tbe  effect  that,  even  if  it  after- 
wards turned  out  that  the  boy  would  have  been 
saved  if  he  bad  remained  in  the  boat,  but  bad 
jumped  out  of  it  at  a  time  when  it  reasonably 
app^red  to  liim  that  it  was  more  dangerous  to 
stay  with  it  than  to  leave  It,  this  would  not 
relieve  the  defendant  of  liability. 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  Mollle  B.  Brown,  admini8tratrii< 
of  the  estate  of  Willie  Brown,  deceased, 
against  the  Atchison,  Topeka  ft  Santa  F6 
Railway  Company.  Jadgment  for  plalntUf, 
and  defendant  appeals.  AtBrmed. 

W.  R.  Smith.  O.  J.  Wood,  and  A  A.  Scott, 
all  of  Topeka,  for  appellant 

W.  L.  Cunningham,  of  Arkansas  City,  for 
appellee. 

MASON,  J.  The  Santa  F«,  Railway  Com- 
pany, in  connectlffli  with  Its  water  service, 
constructed  a  well  of  masonry  on  a  frame 
foundation  resting  on  the  bed  of  tbe  Walnut 
river.  The  well  was  12  feet  in  diameter  and 
25  test  high,  and  was  some  15  feet  from  the 
west  bank  when  the  river  was  low.  High 
water  had  resulted  In  the  cutting  away  of 
tbe  bank  so  that  this  distance  wa&  increased 
to  about  20  feet,  or  according  to  one  witness, 
to  GO  or  60  feet.  The  water  around  the  well 
was  some  20  feet  deep,  the  current  being  very 
rapid.  WlUle  Brown,  17  years  of  age,  was 
drowned  while  assisting  a  party  of  employ&t 
ot  the  railway  company  who  were  removing 
tbe  driftwood  that  had  accumulated  against 
tbe  well.  His  mother,  as  administratrix,  re- 
covered a  judgment  ac^lnst  the  company,  and 
It  appeals. 

[1]  1.  ^e  defendant  asserte  that  tbe  boy 
was  not  an  employ^  ot  the  company,  bat  a 
mere  volunteer,  and  that  there  was  no  evl- 
d«ice  to  the  contrary.  One  witness  testified 
to  this :  During  the  forenoon  of  the  day  of 
the  drowning  the  foreman  In  charge  of  the 
work  said  they  would  have  to  have  a  boat 
In  order  to  get  tbe  drift  away.  The  witness 
told  him  that  Willie  Brown  bad  a  boat,  and 
suggested  that  he  get  him.  He  then  saw  Wil- 
lie and  told  him  there  was  a  chance  to  get  a 
job,  advldng  him  to  see  the  foreman.  After- 
wards be  raw  tbe  boy  talking  with  the  fore- 
man, but  could  not  hear  what  was  said.  An- 
other witness  gave  testimony  to  this  effect: 
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In  the  afternoon  of  the  same  day  the  boy  was 
at  work  with  the  railroad  men.  He  would 
take  the  end  of  a  rope  from  the  west  shore 
and  give  It  to  a  man  on  the  well,  who  would 
fasten  It  to  a  part  of  the  drift,  which  would 
then  be  pulled  away;  this  operatl<Hi  being 
repeated  several  times.  Finally  the  foreman 
told  the  boy  to  go  to  the  well  and  get  the 
workman  who  was  there,  saying  that  they 
would  then  quit.  The  boy  undertook  to  do 
BO,  but  the  well  fell  over  Just  as  he  was 
reaching  It,  and  the  workman  Jumped  into  the 
boat,  which  was  drawn  Into  the  vortex  and 
half  filled  with  water.  The  man  and  the  boy 
jumped  out  or  were  thrown  out,  and  the  boy 
was  drowned.  Some  of  this  testimony  was 
contradicted,  but  its  credibility  was  for  the 
Jary  and  It  warranted  the  inference  that  the 
foreman  had  engaged  the  services  of  the  boy. 

[2]  2.  The  formnan  testified  that  he  had 
been  In  the  water  service  of  the  company  for 
26  years,  that  he  had  Jurisdiction  ot  that 
service  from  Arkansas  City  to  Purcell  and 
Shawnee,  about  800  miles,  and  that  he  hired 
and  discharged  the  men  under  him,  but  that  a 
rule  of  the  company  forbade  the  «Dployment 
of  minors  without  the  written  consent  of 
their  parents  or  guardians.  The  point  is 
made  In  behalf  of  the  company  Qiat,  even  if 
the  for«nan  did  undertake  to  employ  Willie 
Brown,  his  act  was  not  binding  on  the  com- 
pany because  of  this  rule.  If  the  point  were 
otherwise  good,  it  might  be  met  by  the  sug- 
gestion that  the  employment  of  the  boy  was 
within  the  apparent  scope  of  the  foreman's 
authority  (Townsend  v.  Railway  Co.,  88  Kan. 
260,  128  Pac.  389  ;  2  C.  J.  567-fi6S;  21  R.  C. 
L.  856),  or  that  the  foreman  was  authorized 
to  employ  the  boy  at  once,  notwithstanding 
his  minority,  by  reason  of  the  emergency  by 
which  he  was  confronted  (2  0.  J.  659).  How- 
ever, we  deem  It  unnecessary  to  Invoke  ei- 
ther of  the  principles  referred  to.  The  rule 
of  the  company  that,  when  a  minor  is  em- 
ployed, the  written  consent  of  the  parents 
shall  be  required,  does  not.  In  our  Judgment, 
pravent  the  relation  of  employer  and  employ^ 
being  established  between  the  company  and  a 
minor  without  such  consent,  so  far  at  least 
as  to  render  the  company  liable  for  an  Injury 
received  by  him  while  working  for  it,  caused 
by  its  failure  to  take  such  precautions  for  his 
protection  as  it  owes  to  employ^  generally. 
The  fact  tliat  a  minor  or  a  person  below  a 
specified  age  is  employed  in  violation  of  a 
statute  on  the  subject  not  only  does  not  re- 
lieve the  employer  of  the  duty  of  exercising 
reasonable  care  in  his  behalf  (note  48  L.  B.  A. 
(N.  S.]  676).  but  constitutes  In  itself  such 
negligence  as  to  make  the  employer  liable  for 
an  Injury  to  which  his  lack  of  maturity  con- 
tributed (Casteel  v.  Brick  Co.,  83  Kan.  533, 
112  Pac.  145;  18  B.  C.  L.  662-554).  A  minor 
employed  as  a  brakeman,  contrary  to  a  rule 
of  the  company  making  21  years  the  mini- 
mum age  for  that  position,  has  beea  held  to 
be  entitled  to  the  same  care  at  the  hands  of 


the  employer  as  any  other  employA.  Luptaer 
V.  Bailway  Co..  81  Kan.  685,  106  Pac  284. 
25  U  B.  A.  (N.  S.)  707.  There  the  brakeman 
had  obtained  the  employment  by  professing 
to  be  of  full  age,  a  fact  which  obviously  Uld 
not  better  his  position,  and  the  doubtful 
question  on  which  Gie  case  turned  was  wheth- 
er or  not  he  had  thereby  lost  his  right  to  the 
protection  due  an  ordinary  employ&  The 
rule  that  a  minor  shall  not  be  employed  La 
the  service  of  the  company  without  the  writ- 
ten consent  of  his  iiarents  or  guardian  seems 
rather  a  direction  to  employing  agents  as  to 
methods  than  a  limitation  upon  their  author- 
ity. But,  however  that  may  be,  we  liold  that 
a  minor  who  without  notice  ot  such  a  rule 
performs  services  for  the  company  at  the 
instance  of  the  person  authorized  to  emptor 
worlunen  for  that  purpose  ta,  while  so  ea- 
gaged,  entitled  to  the  care  and  protection  or> 
dluarily  due  from  an  employer  to  an  on- 
ptoyd. 

[1]  8.  A  nrersal  Is  also  asked  on  the 
gronnd  that  no  neeUgaice  <hi  the  patt  of  the 
d^oidant  was  shown.  The  Jury  were  asked 
what  acts  or  omisstons  of  tlie  defendant 
caused  the  death  of  the  deceased,  and  replied: 
"NesIlg«Hice  <m  part  ot  d^teidant  to  provide 
necessary  means  for  escape."  nie  contention 
is  made  that  this  finding  exdudes  aU  otber 
forms  of  negUgoioe.  It  Is  to  be  interpreted, 
however,  In  the  light  of  the  three  preceding 
findings,  which  were  to  the  $ttect  that  the  de- 
ceased had  not  been  warned  that  the  place 
where  the  men  were  worldng  was  dangerous, 
that  be  did  not  have  as  good  an  opportunity  as 
the  defendant  to  know  the  danger  of  his  boat 
being  drawn  Into  the  vortex  U  the  well  should 
fall,  and  that  the  defendant  had  a  greater 
opportunity  to  know  audi  ^act  by  reason  of 
former  experience.  Theee  three  findings 
show  clearly  that  the  jury  were  of  the  opin- 
ion that  the  defendant  onght  to  have  warned 
the  boy  of  the  dangerous  character  of  the 
work  he  was  doing.  Therefore  this  form  of 
negligence  was  not  cut  off  by  their  failure 
to  include  an  express  reference  to  It  in  their 
answer  to  the  next  question.  Springer  v. 
Railroad  Co.,  95  Kan.  408, 148  Pac.  611.  The 
well  was  leaning  up  stream  while  the  work 
was  being  d0D&  This  appears  to  have  been 
due  to  the  actlcm  of  the  current  in  undermin- 
ing its  foundation.  Obviously  it  was  support- 
ed by  the  pressure  of  the  water  against  the 
driftwood,  and  wtiea  this  was  removed  It  fell 
against  the  current,  which  was  not  strong 
enough  to  hold  up  without  the  purchase  af- 
forded by  the  accumulated  da>ri8.  The  situ* 
atlon  was  such  that  It  could  reasonably  be 
believed  that  persons  used  to  such  work  ought 
to  have  anticipated  the  result  which  followed, 
while  an  Inexperienced  boy  could  not  have 
been  expected  to  foresee  it.  The  foreman 
testified  In  effect  that  one  reason  why  the 
man  left  on  the  well  was  chosen  for  that  pur- 
pose was  that  be  could  swim  and  could  take 
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care  of  himself  If  anything  happened;  that 
be  knew  the  boy  was  too  young  to  be  em- 
ployed In  dangerous  work ;  that  be  bnew  this 
work  waa  rery  dangerous,  and  wonld  not  em- 
ploy a  minor  to  do  it;  that  he  was  afraid 
the  well  would  fall  over.  There  was  dearly 
room  for  a  reasonable  conclusion  that,  If  the 
boy  had  been  warned  of  the  likelihood  of  the 
well  falling,  and  of  the  probable  effect  of  Its 
fall,  lie  might  have  proceeded  with  more  cau- 
tion and  saved  himself.  This  Is  perhaps  what 
the  Jury  had  In  mind  In  saying  that  the  com- 
pany  neglected  to  provide  necessary  means 
for  escape.  At  all  events  we  consider  the 
evidence  as  justifying  the  verdict  against  the, 
defendant  on  the  ground  of  n^llgence  In  fall- 
ing to  warn  the  boy  of  the  danger  he  was  in- 
curring. 

[4]  4.  Ck>mplalnt  is  made  of  the  wording  of 
an  instruction  to  the  effect  that,  even  if  It 
afterwards  turned  out  that  the  boy  would 
have  been  saved  If  he  bad  remained  in  the 
boat,  but  had  jnmped  out  of  It  at  a  time  when 
it  '  easonably ,  appeared  to  him  that  It  was 
ir  jre  dangerous  to  stay  with  It  than  to  leave 
It,  this  would  not  relieve  the  defendant  of 
liability.  We  do  not  regard  it  as  open  to  the 
objections  made. 

The  judgment  is  affirmed. 

All  the  Justices  concurrl]i& 


(105  Kaa.  35) 
TABTT  et  al.  v.  HTATT  et  al.   (No.  21879.) 

(Supreme  Coart  of  Kansas.    April  12,  1919.) 

(ByOahu*  by  the  Court) 

1.  IHTBBN^ADBB  4=all— PBOPqiETT  OT  RBUB- 
DT— CONFUCTINO  GUIUS  TO  FUNO  PAID  IN- 
TO GOURT. 

Ptaintifb,  who  had  offered  a  reward  for  the 
spprehouioB  of  a  oriminal,  alleged  that  they 
were  threatened  with  litigation  by  different  par- 
ties claimiog  the  reward,  that  some  one  or  more 
of  the  defendants  were  entitled  to  receive  it,  and 
asked  that  defendants  be  required  to  set  up  their 
respective  claims  to  the  fand,  which  plaintiffs 
brought  into  court.  Held  a  proper  case  for  an 
action  hi  the  nature  of  a  bill  of  interpleader. 

2.  Bewabos  ®=>S— Pebsons  Entitled— Peb- 

FOBUANCE  or  SEBVICBS. 

After  the  reward  had  been  offered,  an  attor- 
ney at  law  was  notiSed  that  the  accused  person 
desired  to  see  him,  and  was  told  where  the 
latter  conld  be  found.  Knowing  of  the  offer 
of  the  reward,  he  went  to  the  hiding  place  of 
the  accused  and  talked  with  blm  for  an  boar 
and  a  half,  but,  failing  to  agree  upon  a  fee 
for  defending  him,  went  to  the  coanty  attorney's 
office  and  arranged  for  the  arrest  of  the  accused 
person  and  claimed  the  right  to*  the  reward. 
Before  the  officer  to  whom  his  Information  was 
conveyed  arrived  at  the  place  where  the  accused 
bad  been,  the  latter,  -with  the  aid  of  friends, 
bad  surrendered  himself  to  tbe  chief  of  police, 
who  took  him  to  tbe  coanty  Jail  and  placed  him 


in  custody  of  the  sheriff.  Held  that,  under  the 
drcamstances,  the  attorney  Is  not  entittod  to 
the  reward,  and  a  judgment  in  his  favor  ii  re- 
versed. 

3.  Bbwabds  ^93,  7— Pbivatk  Oefeb  or  Be- 
WABD— Go  NTBAcr— Acceptance. 

A  private  offer  of  reward  for  tbe  apprehen- 
sion d  an  aceused  person  standi^  as  a  geoerol 
rale,  upon  a  different  footing  from  an  offer  made 
by  virtue  of  a  statate.  When  accepted,  tbe  offer 
becomes  a  contract;  until  it  la  accepted  by  some 
person,  who  upon  the  streugth  of  tbe  offer  takes 
some  steps  to  earn  the  reward,  there  is  no  con- 
tract; and  where  a  claimant  of  the  reward  waa 
no.t  aware  that  it  had  been  offered  until  after  he 
had  acted,  be  is  not  entitled  to  claim  the  re- 
ward. 

4.  Bewabds  «=9ll  —  Pebsonb  Bntitleo  — 
Peace  Oeticebs. 

A  chief  of  police,  whose  duty  It  Is  to  make 
an  arrest  of  fugitives  from  justice  or  persons 
charged  with  or  suspected  of  crimes,  is  not  en- 
titled to  maintain  an  action  to  recover  a  reward 
offered  by  private  individuals  for  the  apprehen- 
sion of  the  person,  for  tbe  reaaon  that  public 
policy  does  not  permit  on  officer  to  dalm  a 
rewonl  for  menlr  dMng  Us  duty.  Thocker  v. 
Smith,  108  Kan.  611, 17fi  Pa&  988. 

6.  APPEAL  AND  Bbbob  «a»1176(l)— Bsvisv— 
DisPOBinoN  OF  Ga-dse. 
In  on  acUon  ia  tiie  nature  of  a  blU  of  inter- 
pleader to  determine  conflicting  claims  of  de- 
fendants to  a  reward  offered  by  the  plaintiffs  for 
the  apprehension  of  a  criminal,  where  the  court 
finds  in  favor  of  one  defendant,  and  on  appeal 
the  judgment  is  reversed  because  public  policy 
prevents  some  of  the  defendants  from  accepting 
tbe  reward,  and  tiie  other  defendants  are  shown 
not  to  be  entitled  to  receive  it,  this  court  has 
power  to  end  the  litigation  (Giv.  Gode,  |  581 
[Gen.  SL  1916,  {  7485]),  and  will  order  the  judg- 
ment reversed  and  the  cause  sent  back,  with 
directions  to  render  Judgment  against  all  the 
defendants,  and,  after  the  costs  have  been  paid, 
to  return  the  b^onoe  of  the  money  to  the  plain- 
tiffs. 

Ajipeal  from  District  Court,  liabette 
County. 

Suit  by  B.  L.  Taft  and  others  against 
William  S.  Hyatt  and  others  in  nature  of 
Interpleader  to  determine  tbe  right  to  a  re- 
ward. From  a  decree  for  defendant  nam> 
ed,  the  remaining  defendants  appeal.  Re- 
versed and  remanded,  with  directions. 

E.  L.  Burton  and  Wm.  S.  Hyatt,  both  of 
Parsons,  and  A.  D.  Neale,  of  Chetopa,  for 
appellants. 

W.  A.  Dlsch  and  W.  D.  Atkinsmi,  both  of 
Parsons,  for  appellees. 

POBTER,  J.  The  controversy  la  between 
rival  claimants  for  a  reward  oCtered  for  the 
apprehension  of  a  criminal.  Tbe  suit  is  an 
equitable  one  Instituted  by  the  persons  who 
offered  the  reward,  and '  who  alleged  that 
they  were  threatened  with  litigation  by  dlf- 
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ferent  parties  claiming  It,  that  some  one  or 
more  of  the  defendants  are  entitled  to  the 
money,  which  the  plaintiffs  broogtat  Into 
court,  and  asked  that  defendants  be  requir- 
ed to  set  up  their  respective  claims. 

On  May  16,  1917,  it  became  known  In  the 
dty  of  Parsons  that  Agnes  Smltli,  the  wife 
of  Dr.  Asa  Smith,  had  been  assaulted,  and 
that  a  negro  phyiddan  by  the  name  of  Boo- 
ert  E.  Smith  was  suspected  of  the  crime. 
(The  rlctim  of  the  assault  died,  and  Robert 
B.  Smith  was  charged  with  and  convicted 
of  murder  in  the  first  degree.  The  Judg- 
ment was  affirmed.  State  r.  Smith,  103 
Kan.  148,  174  Pac.  551.) 

The  plaintiffs  are  Dr.  Asa  Smith,  husband 
of  the  murdered  woman,  and  certain  In- 
dlvldtials  who  are  members  of  the  A.  H.  T. 
A.  They  caused  to  be  published  and  circu- 
lated an  offer  of  $750  reward  "for  the  ar- 
rest or  information  that  will  lead  to"  the 
arrest  of  the  accused. 

As  to  the  claims  of  the  defendant  Wm.  8. 
Hyatt,  the  findings  of  fact  are,  in  substance, 
these :  Hyatt  Is  an  attorney  at  law  with  an 
office  In  the  dty  of  Parsmu.  Another  at- 
torney notified  him  that  B.  E.  Smith  de- 
sired to  see  him,  and  told  him  where  Smith 
could  be  found.  Daring  the  afternoon  of 
May  17,  1917,  Hyatt  went  to  the  hiding 
place  of  the  accused  In  the  dty  of  Parsons 
In  omipllance  with  the  dlrectlcms  that  had 
been  given  him,  and  there  found  Smith. 
The  two  talked  together  for  an  hour  or  more, 
but  were  nnable  to  readi  an  agreement  as  to 
the  emidoyment  of  Hyatt  to  defend  Smith. 
There  Is  a  finding  that  die  relation  of  at- 
torney and  client  never  wisted  between 
them  at  anytime,  and  that  Hyatt  came  away 
without  beii^  emi^oyed.  Shortly  before  be 
went  to  see  Smith,  Hyatt  learned  that  the 
reward  had  been  offered,  and  after  retnni> 
ing  from  his  Interview,  he  went  to  the  office 
of  the  county  attorney  and  told  him  where 
Smith  could  be  Yound,  and  an  arrangemoit 
was  made  to  have  the  deputy  sheriff  go  to 
the  place  for  the  purpose  of  arresting  Smith. 
The  deputy  sheriff  w«8  called,  and  with  Hy- 
att drove  to  the  place  where  Smith  had  been 
left  l9  Hyatt  earlier  In  the  afternoon,  when 
they  discovered  that  Smith  was  not  there, 
bat  had  been  tatcen  away  by  the  othor  de- 
fendants. The  coort  further  found  tbat  Hy- 
att gave  the  first  Information  to  tbe  proper 
officers  which  would  lead  to  the  arrest  of 
Smith  after  the  offer  of  the  reward  had  been 
made,  and  that  the  information  was  given 
more  than  an  honr  previous  to  the  time 
Smith  was  removed  by  the  ottier  Aetend- 
ants  from  the  house  where  he  had  been 
hiding,  and  Otat  Hyatt* a  purpose  in  giving 
the  information  to  the  count?  attorney  and 
the  d^nty  sheriff  was  to  obtain  tbe  reward 
offered  by  ttie  plaintiffs;  that  the  fact  that 
Smith  was  not  arrested  fn»n  tlie  informa- 
tion givm  by  Hyatt  was  due  to  no  J^nlt  or 
neglect  of  Hyatt   As  a  conduslon  of  law. 


the  court  held  ttiat  Hyatt  was  entitled  to 

the  reward. 

The  findings  with  reference  to  the  other 
claimants  are  ttiat  Clarence  Qlass  and 
Charles  C.  Edwards  went  to  Thomas  A 
Murry,  the  chief  of  police  of  the  city  of 
Parsons,  shortly  after  6  o'clock  on  the  after- 
noon of  May  17,  1917,  and  requested  Marry 
to  go  In  a  closed  cab  to  a  certain  place  In 
the  city  and  take  charge  of  Smith  and  de- 
liver him  to  tbe  jail  at  Oswego.  Murry 
complied  with  the  request,  and  went  to  the 
place  directed,  where  he  fouqjd  tbe  accused, 
together  with  the  defendants  Glas^  Ed- 
wards, Tyson,  Cook,  and  Ransom.  All  of 
■them  got  into  tbe  cab  with  the  chief  of  po- 
lice, and  the  party  went  to  Oswego,  where 
Smith  was  delivered  to  the  sheriff  of  Laliette 
county.  Before  leaving  Parsons,  and  just 
as  the  party  got  into  the  cab  with  the  chief 
of  police,  the  latter  told  the  accused  to  ooq- 
slder  himself  under  arrest,  and  informed 
him  of  the  Intention  to  deliver  him  at  the 
coun^  jail  at  Oswego.  The  evidence  shows 
that  the  defendants  who  secured  tbe  servic- 
es of  the  chief  of  police  In  taking  the  ac> 
cosed  to  Oswego  were  all  members  of  the 
Lodge  of  Colored  Masons,  to  which  the  ac- 
cused belonged.  The  court  finds  that  Smith 
expressed  to  them  his  frars  of  mob  violence, 
and  It  was  agreed  that  he  would  give  him- 
self Into  tiMir  cnstody,  and  they  agreed  to 
protect  Idm ;  that  none  <a  these  defendants 
had  heard  of  the  offer  of  reward  at  the  time 
tb^  called  Harry,  the  chief  of  police,  to 
thdr  assistance.  Hurry  testified  that  he 
had  heard  of  the  reward  before  he  anested 
Smith,  and  that  the  reason  be  placed  him 
under  arrest  and  took  him  to  Oswego  was 
partly  to  earn  the  reward  and  partly  to  pro* 
tect  Smlfih  fron  mob  violence.  The  court 
finds  that  It  was  the  duty  of  Murry,  as  ddef 
of  police,  to  make  arrest  of  fosltlTes  from 
justice,  that  at  the  time  of  receiving  Smltb 
Into  custody  Hurry  vras  not  armed  wlfli  a 
warrant  or  other  process  for  the  arrest,  and 
that  Smith  had  not  «ffiamltted  any  offense 
within  the  view  of  the  chief  of  police, 

l^e  court  found  In  fiivor  of  Hyatt  and 
against  the  other  defendants.  The  costs 
were  directed  to  be  paid  out  (tf  the  fond,  and 
the  balance  of  the  97S0  was  OTdered  paid  to 
Hyatt  The  other  defendants  bring  the  case 
here  for  review. 

Hyatt  testified  that  be  was  informed  by 
another  attorney  that  Smith  wanted  to  see 
him;  that  this  occurred  about  half  past  11 
o'clock,  and  that  betwew  tlut  time  and  4 
</do(ft  In  tbe  aftemocHi,  while  on  his  way 
to  see  the  accused,  he  learned  that  a  reward 
was  offered,  "a  big  reward";  that  when  be 
arrived  at  the  place  SmiUi  c^iened  the  door 
and  told  him  to  come  in.  **We  had  consider- 
able converaatiim  lasting  an  hour  and  a  taaU^ 
I  then  went  from  tbe  house  and  went  to 
the  coun^  attorney's  ^Elo^'  and  told  the 
county  attorney  "that  I  knew  where  Dr. 
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Smith  was  and  wanted  him  arrested.  I  am 
a  practicing  attorney,  and  if  proper  arrange- 
ments  could  have  been  made  by  Dr.  Smith 
I  would  baTe  defended  him."  His  testi- 
mony is  that  he  did  not  arrange  with  Smith 
to  defend  him,  and  that  tbey  did  not  agree 
npon  the  fee  to  be  paid  for  the  defense ;  also 
that  at  the  time  he  talked  with  the  coonty 
attorn^  he  claimed  the  right  to  the  reward. 

[2]  It  is  urged  that  it  would  he  uncon- 
sdonable  to  permit  an  attorney,  under  such 
circnmstances,  to  avail  himself  of  an  offer 
of  reward;  that  to  do  so  would  sanction 
conduct  highly  unprofessional  In  an  attor- 
ns, and  would  permit  him  to  obtain  from 
one  who  occupies  the  i>ositlon  of  a  prospec- 
tive client  Information  which  he  uses  to  the 
other's  prejudice  and  to  gain  a  pecuniary 
benefit  to  himself.  Without  passing  upon 
the  question  of  the  propriety  of  the  conduct 
of  an  attorney  In  attempting  to  obtain  a 
pecuniary  advantage  to  the  prejudice  of  an 
accused  persou  under  such  circumstances, 
we  think  that  Hyatt  U  not  entitled  to  re- 
cover, because,  from  Ms  own  statement  and 
the  undisputed  facts  in  evidence,  his  efforts 
to  secure  the  apprehension  of  the  accused 
were  unavaiiing.  The  information  which  he 
gave  to  the.  officers  did  not  result,  even  re- 
motely, in  bringing  about  the  apprehension 
of  the  accused.  The  court  finds  that  the  in- 
formation Hyatt  gave  would  lead  to  the 
arrest  of  the  guilty  person  if  It  had  been 
acted  upon  promptly,  and  the  fact  that  It 
did  not  bring  about  this  result  was  through 
DO  faoit  of  Hyatt's.  But  this  finding  does 
not  help  Hyatt's  case.  It  may  have  been 
that  the  officers  to  whom  he  confided  Ids  In- 
formation were  too  slow.  Whatever  the  rea- 
son, before  any  action  was  taken  by  them 
which  resulted  In  apprehending  the  accused, 
the  latter  wag  on  his  way  to  the  county 
Jail  in  the  custody  of  another  officer,  having, 
with  the  aid  of  his  friends,  surrendered  him- 
self. So  far  as  the  apprehension  of  the 
guilty  person  was  concerned,  Hyatt  might 
as  well  have  kept  his  Informatlm  to  him- 
self. 

[3]  The  defendants  who  admit  that  they 
had  not  heard  of  the  offer  of  the  reward  un- 
til after  the  accused  bad  been  surrendered 
to  the  sheriff  at  Oswego  are  not  entltied  to 
recover.  A  private  offer  of  reward  for  the 
apprehension  of  a  fugitive  from  justice  or 
of  a  person  suspected  or  charged  with  an 
offense  stands  as  a  general  rule,  upon  a 
different  footing  from  a  statutory  offer,  or 
one  made  by  virtue  of  a  statute^  34  Cyc. 
1752,  1753,  and  cases  cited  in  notes.  The 
offer  of  a  private  undlvldual  Is  a  mere  pro- 
posal, which,  when  accepted,  becomes  a  con- 
tract Until  It  is  accepted  by  some  person 
who  upon  the  strength  of  the  offer  takes 
some  steps  to  earn  the  reward,  there  is  no 
contract.  Van  Vllsslngen  v.  Manning,  105 
111,  App.  296.  There  must  be  a  meeting  of 
tlw  minds  of  the  parties-^  the  (me  eide^ 


of  the  person  who  makes  the  offer;  on  the 
other,  of  the  person  who  performs  the  serv- 
ice. Whete  a  claimant  for  the  reward  was 
not  aware  that  it  had  been  offered  until 
after  he  had  performed  bis  services,  there 
has  been  no  meeting  of  minds  which  would 
constitute  a  contract  Besides,  the  undis- 
puted facts  with  respect  to  those  defendants 
who  called  the  chief  of  police  to  assist  them 
in  taking  the  accused  to  Oswego  are  that 
these  claimants  were  simply  assisting  the 
accused  in  surrendering  himself.  Their  tes- 
timony is  that  what  they  did  was  for  the 
purpose  of  protecting  him  from  mob  vio- 
lence. They  had  never  heard  of  the  re- 
ward, and,  of  course,  are  not  entitled  to 
any  part  of  It 

[4J  Thomas  A.  Hurry  cannot  recover,  be- 
cause, as  chief  of  police  of  the  dty  of  Par- 
sons, It  was  his  duty  to  make  an  arrest  of 
fugitives  from  Justice  or  persons  charged 
with  or  suspected  of  crimes.  The  ftict  that 
he  was  not  armed  with  a  warrant  or  other 
process  for  the  arrest  of  the  accused  Is  im- 
material, because  there  was  reasonable 
ground  for  believing  that  Smith  bad  com- 
mitted the  particular  offense  charged  against 
him,  and  his  subsequent  conviction  estab- 
lished his  actual  guilt.  Qarnler  v.  Squires, 
62  Kan.  321,  62  Pac.  1005 ;  A.  T.  A  S.  P.  R. 
Co.  V.  Hlnsduell,  76  Kan.  74,  76,  90  Pac.  800, 
801  (12  li.  B.  A  [N.  S-]  94,  13  Ann.  Cas.  981). 
In  the  latter  case  It  Is  said : 

"There  was  sufficient  evidence  to  Bopport  a 
finding,  not  only  of  the  existence  of  probable 
cause  to  believe  the  plaintiff  guilty  of  grand 
larceny,  but  of  his  actual  guilt  In  either  case 
the  absence  of  a  warrant  was  unimportant" 

See,  also.  Smith  v.  Hem,  102  Kan.  373, 170 
;  Pac.  990,  hiddlng  Out  an  officer  may  arrest 
a  person  without  a  warrant  wbov  be  .has 
reasonable  grounds  to  believe  that  a  felony 
has  been  committed  by  the  person  arrested. 

It  has  been  repeatedly  held  that  public 
policy  does,  not  permit  an  officer  to  claim  a 
reward  for  merely  doing  his  duty.  Elkins 
V.  Wyandotte  Co,  91  Kan.  618,  020,  138  Pac. 
678,  61  L.  B.  A  (N.  S.)  638,  Ann.  Oaa.  1916D. 
257.  The  question  as  applied  to  a  claim 
for  reward  is  discussed  In  the  opinlw  in 
Smith  V.  Fenner.  102  Kan.  830.  172  Pac.  614, 
L.  B.  A.  1918B,  348;  and  see  Marsh  v.  Ex- 
press Oo.,  88  Kan.  638,  129  Pac.  168,  43  L  B. 
A  (N.  SO  133,  and  authorities  dted  there. 
In  the  recent  case  of  Thacker  v.  Smith,  103 
Kan.  641,  175  Pac  983,  it  was  held  that  a 
deputy  sheriff  could  not  lawfully  receive  any 
part  of  such  a  reward,  and  also  that  others 
who  had  acted  with  him  under  a  division 
agreement  were  not  entitled  to  recover  be- 
cause the  agreement  itself  was  void  and  In- 
separable. In  some  of  the  cited  cases  what 
are  called  "nonpay  officers"  were  permitted 
to  recover  because  it  was  not  their  duty  to 
cause  the  arrest 

None  of  the  defendants  bdng  entttled  to 
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ferent  parties  claiming  It,  that  some  one  or 
more  of  the  defendants  are  entitled  to  tbe 
money,  which  the  plalntilEs  broogbt  Into 
court,  and  asked  that  defendants  be  requir- 
ed to  set  up  their  respective  claims. 

On  May  16,  1917,  it  became  known  In  the 
dty  of  Parsons  that  Agnes  Smith,  the  wife 
of  Dr.  Asa  Smith,  had  been  assaulted,  and 
that  a  negro  physician  by  the  name  of  Bob- 
ert  11.  Smith  was  suspected  of  the  crime. 
(The  victim  of  the  assault  died,  and  Robert 
E.  Smith  was  charged  with  and  convicted 
of  murder  in  the  first  degree.  The  Judg- 
ment was  atHrmed.  State  v.  Smith,  103 
Kan.  148,  174  Pac.  551.) 

The  plaintiffs  are  Dr.  Asa  Smith,  husband 
of  the  murdered  woman,  and  certain  In- 
dividuals who  are  members  of  the  A.  H.  T. 
A.  They  caused  to  be  published  and  circu- 
lated an  offer  of  $750  reward  "for  the  ar- 
rest or  Information  that  will  lead  to"  the 
arrest  of  the  accused. 

As  to  the  claims  of  the  defendant  Wm.  S. 
Hyatt,  the  findings  of  fact  are.  In  substance, 
these :  Hyatt  Is  an  attorney  at  law  with  an 
office  In  the  dty  of  ParsniB.  Another  at* 
tomey  notified  him  that  B.  E.  Smith  de- 
sired to  see  him,  and  told  him  where  Smith 
could  be  found.  During  the  afternoon  of 
May  17,  1917.  Hyatt  went  to  the  Udlng 
place  of  the  accused  In  the  dty  of  Pars<His 
In  oxupllance  with  the  directions  that  had 
been  given  him,  and  there  found  Smith. 
The  two  talked  together  fOr  an  hoar  or  more, 
but  were  unable  to  reach  an  agreem^t  aa  to 
the  employment  of  Hyatt  to  defend  Smith. 
There  la  a  finding  that  the  rdatlon  of  at- 
torney and  dlent  never  existed  between 
them  at  any  time,  and  that  Hyatt  came  away 
without  bebig  empli^ed.  Shortly  b^re  he 
went  to  see  Smith,  Hyatt  learned  that  the 
reward  had  been  offered,  and  after  return- 
ing ttota  his  Interview,  he  went  to  the  office 
of  the  county  attorney  and  told  him  where 
SmlUi  could  be  tbund,  and  an  arrangement 
was  made  to  have  the  deputy  sheriff  go  to 
the  place  for  the  purpose  of  arresting  Smith. 
The  depnty  sheriff  w^a  called,  and  with  Hy- 
att drove  to  the  ^ace  where  Smith  had  been 
left  Hyatt  earlier  In  the  afternoon,  when 
tbey  discovered  that  Smith  was  not  there, 
but  bad  been  taken  away  by  the  other  de* 
fendanta.  The  court  further  found  that  Hy- 
att gave  the  first  Information  to  the  proper 
officers  whidi  would  lead  to  the  arrest  of 
Smith  after  the  off«-  of  the  reward  had  been 
made,  and  that  the  information  was  given 
more  than  an  hour  previous  to  the  time 
Smith  was  removed  by  the  other  defend- 
ants from  the  house  where  he  had  been 
hiding,  and  that  Hyatt's  purixMe  In  giving 
the  Information  to  the  county  attorney  and 
the  deputy  sheriff  waa  to  obtain  the  reward 
offered  by  the  plaintiffs;  that  the  fiict  that 
Smith  was  not  arreated  ttom  the  Informa- 
tion given  hy  Hyatt  was  due  to  no  fault  or 
neglect  ot  Hyatt.   As  a  conduslon  of  law, 


the  coort  hdd  that  Hyatt  was  ottltled  to 

the  reward. 

The  findings  with  reference  to  the  other 
claimants  are  that  Clarence  Glass  and 
Charles  O.  Edwards  went  to  Thomas  A 
Murry,  the  chief  of  police  of  the  dty  of 
Parsons,  shortly  after  6  o'clock  on  the  after- 
noon of  May  17,  1917,  and  requested  Murry 
to  go  In  a  closed  cab  to  a  certain  place  In 
the  dty  and  take  charge  of  Smith  and  de- 
liver him  to  the  jail  at  Oswego.  Murry 
complied  with  the  request,  and  went  to  the 
place  directed,  where  he  fouq,d  the  accused, 
together  with  the  defendants  Glass,  Ed- 
wards, Tyson,  Cook,  and  Bansom.  All  of 
'them  got  Into  the  cab  with  the  chief  of  po- 
lice, and  the  party  went  to  Oswego,  where 
Smith  was  delivered  to  the  sheriff  of  Labette 
county.  Before  leaving  Parsons,  and  Just 
as  the  party  got  Into  the  cab  with  the  chief 
of  police,  the  latter  told  the  accused  to  con- 
sider himself  under  arrest,  and  informed 
him  of  the  Intention  to  deliver  him  at  the 
county  Jail  at  Oswego.  The  evidence  shows 
that  the  defendants  who  secufed  the  servic- 
es of  the  chief  of  police  In  taking  the  ac- 
cused to  Oswego  were  all  members  of  the 
Lodge  of  Colored  Masons,  to  whldi  the  ac- 
cused belcmged.  The  court  finds  that  Smith 
expressed  to  thran  his  fears  of  mob  vloloice, 
and  It  was  agreed  that  he  would  glre  blm- 
sdf  Into  their  custody,  and  they  agreed  to 
protect  him;  that  none  ot  thrae  d^endanta 
had  heard  of  the  offer  of  reward  at  the  time 
they  called  Murry,  the  chief  of  police,  to 
thdr  assistance.  Mnrry  testified  that  be 
had  heard  of  Qie  reward  before  he  arrested 
Smith,  and  that  the  reason  he  placed  him 
nnder  arrest  and  took  him  to  Oswego  was 
partly  to  earn  ttie  reward  and  partly  to  pro- 
tect Smith  from  mob  vlfdence.  The  onut 
finds  that  it  waa  the  doty  of  Murry,  as  vMet 
ot  police,  to  main  arrest  of  fugitives  firom 
Justice,  that  at  the  time  of  recetvlng  Smith 
into  custody  Mnrry  was  not  armed  vlfli  a 
warrant  or  ottier  process  for  Qie  arrest,  and 
that  Smith  had  not  ccmimitted  any  (Aense 
within  the  view  d  the  dilef  of  police. 

The  court  found  in  favor  of  Hyatt  and 
against  the  other  defmdanta.  The  costs 
were  directed  to  be  paid  out  of  the  fund,  and 
the  balance  of  the  $760  waa  ordered  paid  to 
Hyatt  The  other  defendants  bring  the  case 
here  for  review. 

Hyatt  testified  that  he  waa  Informed  by 
another  attorney  that  Smith  wonted  to  see 
him;  ttiat  this  occurred  about  half  past  11 
o'clock,  and  that  between  that  time  and  4 
o'dodE  in  the  aftemom,  while  on  bis  way 
to  see  the  accused,  he  learned  that  a  reward 
was  offered,  "a  big  reward";  that  when  be 
arrived  at  uie  place  Smith  opened  the  door 
and  told  him  to  come  In,  **We  had  consider- 
able conversation  lasting  an  hour  and  a  hidf. 
I  then  went  from  the  house  and  went  to 
the  county  attorney's  office^*  and  toiA  the 
county  attorney  "that  I  knew  where  Dr. 
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Smith  was  and  wanted  him  arrested.  I  am 
a  practicing  attorney,  and  if  proper  arrange- 
ments could  have  been  made  b7  Dr.  Smith 
t  would  have  defended  him."  His  testi- 
mony is  that  he  did  not  arrange  with  Smith 
to  defend  him,  and  that  they  did  not  agree 
opon  the  fee  to  be  paid  for  the  def raise ;  also 
that  at  the  time  be  talked  with  the  county 
attorney  be  claimed  the  right  to  the  reward. 

[2]  It  is  urged  that  it  would  be  uncon- 
ationable  to  permit  an  attorney,  under  such 
circumstances,  to  avail  himself  of  an  offer 
of  reward;  that  to  do  bo  would  sanction 
coDdnct  highly  unprofessional  in  an  attor- 
ney, and  would  permit  him  to  obtain  from 
one  who  occupies  the  position  of  a  prospec- 
tive client  information  which  he  uses  to  the 
other's  prejudice  and  to  gain  a  pecuniary 
benefit  to  himself.  Without  passing  upon 
tbe  question  of  the  propriety  of  the  conduct 
of  an  attorney  In  attempting  to  obtain  a 
pecuniary  advantage  to  the  prejudice  of  an 
accused  person  under  such  circumstances, 
we  tliink  that  Hyatt  Is  not  entitled  to  re- 
cover, because,  from  his  own  statement  and 
the  undisputed  facts  in  evidence,  bis  efForts 
to  secure  the  apprehension  of  tbe  accused 
were  unavailing.  Tbe  Information  which  be 
gave  to  the.  officers  did  not  result,  even  re- 
motely. In  bringing  about  the  apprehension 
of  the  accused.  The  court  finds  that  the  in- 
formation Hyatt  gave  would  lead  to  the 
arrest  of  the  guilty  person  if  It  had  been 
acted  upon  promptly,  and  the  fact  that  It 
did  not  bring  about  this  result  was  through 
no  fault  of  Hyatt's.  But  this  finding  does 
not  help  Hyatt's  case.  It  may  have  been 
that  the  officers  to  whom  he  confided  his  In- 
formation were  too  slow.  Whatever  the  rea- 
s<xi,  before  any  action  was  talien  by  them 
which  resulted  In  apprehending  the  accused, 
the  latter  was  on  bis  way  to  the  county 
Jail  in  the  custody  of  another  officer,  having, 
with  the  aid  of  his  friends,  surrMidered  him- 
self. So  far  as  the  apprehension  of  the 
guilty  person  was  concerned,  Hyatt  might 
as  well  have  kept  his  information  to  him- 
self. 

[3]  The  defendants  who  admit  that  they 
had  not  heard  of  tbe  offer  of  the  reward  un- 
til after  the  accused  had  been  surrendered 
to  the  sheriff  at  Oswego  are  not  entitled  to 
recover.  A  private  offer  of  reward  for  the 
apprehension  of  a  fugitive  from  Justice  or 
of  a  [>er8on  suspected  or  charged  vrith  an 
offense  stands^  as  a  general  rule,  upon  a 
different  footing  from  a  statutory  offer,  or 
one  made  by  virtue  of  a  statute.  84  Cyc 
1752,  17S3,  and  cases  cited  in  notes.  The 
<^er  of  a  private  undlvldual  Is  a  mere  pro- 
posal, which,  when  accepted,  becomes  a  con- 
tract Until  It  is  accepted  by  some  person 
who  upon  the  strength  of  the  offer  takes 
some  steps  to  earn  the  reward,  there  is  no 
contract.  Tan  Vllsslngen  v.  Manniiig,  106 
lU.  App.  295.  There  must  be  a  meeting  of 
the  minds  of  tho  paitleft— on  the  one  stdfl^ 


of  tbe  perstm  who  makes  the  offer;  on  tlie 
other,  of  the  person  who  performs  the  serr- 
ice.  Where  a  claimant  tot  the  reward  was 
not  aware  that  it  had  been  offered  until 
after  he  had  performed  his  service^  there 
has  been  no  meeting  of  minds  which  would 
constitute  a  contract  Besides,  the  undis- 
puted facts  with  respect  to  those  defendants 
who  called  the  chief  of  police  to  assist  them 
In  taking  the  accused  to  Oswego  are  that 
t^ese  claimants  were  i^ply  asdstlng  the 
Accused  in  surrendering  himself.  Their  tes- 
timony is  that  what  they  did  was  for  the 
purpose  of  protecting  blm  from  mob  vio- 
lence. They  had  never  heard  of  the  re- 
ward, and,  of  course,  are  not  entitled  to 
any  part  of  It 

[4J  Thomas  A.  Murry  cannot  recover,  be- 
cause, as  chief  of  police  of  the  dty  of  Par- 
sons, it  was  bis  duty  to  make  an  arrest  of 
fugitives  from  Justice  or  persons  charged 
with  or  suspected  of  crimes.  The  fact  that 
be  was  not  armed  with  a  warrant  or  other 
process  for  the  arrest  of  the  accused  Is  im- 
material, t>ecause  there  was  reasonable 
ground  for  believing  that  Smith  had  com- 
mitted the  particular  offense  charged  against 
him,  and  his  subsequent  conviction  estab- 
lished his  actual  guilt.  Garnler  v.  Squires, 
62  Kan.  321,  62  Pac.  1005 ;  A.,  T.  &  S.  F.  R. 
Co.  V.  Hhisduell,  76  Kan.  74,  76,  90  Pac.  800, 
801  (12  U  R.  A.  [N.  S.]  94,  13  Ann.  Cas.  981). 
In  tbe  latter  case  It  Is  said : 

"There  was  sufficient  evidence  to  support  a 
finding,  not  only  of  the  existence  of  probable 
cause  to  believe  the  plaintiff  guilty  of  grand 
larceny,  but  of  his  actual  gaUt,  In  either  case 
the  absence  of  a  warrant  was  unimportant" 

See,  also,  Smith  t.  Hem,  102  Kan.  373. 170 
Pac.  900,  hfAding  that  an  officer  may  arrest 
a  person  without  a  warrant  ^ere  he  .has 
reasonable  grounds  to  believe  that  a  felcmy 
has  been  committed  by  the  penKm  arrested. 

It  has  been  repeatedly  held  that  public 
policy  does  not  permit  an  officer  to  claim  a 
reward  for  merely  doing  his  duty.  Elklns 
T.  Wyandotte  Go,  91  Kan.  618,  520,  138  Pac. 
578,  51  L.  R.  A.  (N.  8.)  638,  Ann.  Cas.  1916D, 
257.  The  question  as  applied  to  a  claim 
for  reward  Is  discussed  in  the  opinlw  in 
Smith  V.  Fenner,  102  Kan.  830,  172  Pac.  614, 
L.  B.  A.  1918E,  348:  and  see  Marsh  v.  Ex- 
press Co.,  88  Kan.  538,  129  Pac.  168,  43  L.  R. 
A.  (N.  S.)  133,  and  authorities  cited  there. 
In  the  recent  case  of  I^acker  v.  Smith,  103 
Kan.  641.  175  Pac.  083,  It  was  held  that  a 
deputy  sheriff  could  not  lawfully  receive  any 
part  of  such  a  reward,  and  also  that  others 
who  had  acted  with  him  under  a  division 
agreement  were  not  entitled  to  recover  be- 
cause the  agreement  itself  was  void  and  In- 
separable. In  some  of  the  cited  cases  what 
are  called  "noupay  officers"  were  permitted 
to  recover  because  it  was  not  ttuHr  duty  to 
cause  the  arrest 

None  of  the  defendants  hdng  entitled  to 
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any  part  of  tbe  reward,  the  question  aris- 
es: What  shonld  b€  done  with  the  Judg- 
ment? The  plaintiffs  have  not  appealed 
from  the  Judgment  Their  attorney  has  filed 
a  brief  In  which  It  is  urged  that  none  of  the 
defendants  are  entitled  to  the  reward.  Tbe 
defendants  objected  to  the  attorney  for 
plaintiffs  cross-examining  the  witnesses  at 
the  trial,  and  complain  that  their  objections 
were  overruled.  They  likewise  contend  that 
the  plaintiffs  have  no  right  to  be  heard  in 
this  court,  because  no  appeal  was  taken, 
and  that,  havli^  paid  the  money  Into  court 
and  alleged  that  some  of  tbe  defendants  ar« 
entitled  to  the  fund,  plaintiffs  ought  to  be 
estopped  from  claiming,  either  In  Che  court 
below  or  here,  that  the  defendants  are  not 
entitled  to  recover, 

[I]  Since  1874,  at  least.  It  has  been  setUed 
that  a  suit  in  the  nature  of  a  bUi  of  Inter- 
pleader may  be  maintained  under  our  pro- 
cedure "whenever  a  proper  ease  Is  made 
therefor."  Board  of  Education  r.  ScorlUe, 
13  Kan.  17.  Tbe  present  case  is  a  proper 
one  for  maintaining  such  an  action.  The 
petition  alleges,  and  the  evidence  and  find- 
ings show,  that  plaintiffs  were  threatened 
with  litigation  by  tbe  defendants,  and  were 
unable  to  determine  to  which  of  defendants 
the  money  should  be  rightfully  paid.  It  la 
true  that  strictness  In  pleading  requires  tbe 
plaintUC  In  snob  an  action  to  allege  that  he 
daims  no  interest  In  tbe  fond  and  to  take 
the  podtlon  of  a  mere  stakeliolder.  23  Cyc. 
S,  8,  and  cases  <dted  In  note;  Id.  80,  and 
cases  dted.  And  when  be  pays  tbe  fond 
into  court,  lie  may  or^narlly  mlk  out  of 
court  vid  leave  the  controversy  betweoi  the 
conflicting  daimanta  to  be  determined  by 
tbe  court;  withont  tnmbUng  himsdf  about 
the  resnlt  or  the  costs  of  the  loooeeding.  23 
Cyc  8S.  Tbe  plaintllltf  offw  ot  the  reward 
was  made  in  good  Caitb.  DonbUess,  th^ 
bdleved  when  their  suit  was  filed  that  the 
puxpoee  for  wbidii  tbe  offer  was  made  bad 
been  fully  accomplidied  because  of  the  per- 
formance of  the  omdithms  of  the  reward  by 
some  one  ot  more  of  the  defendants.  The 
criminal  liad  been  brought  to  JnsUce  and 
convicted.  It  is  apparent  ttiat  when  the 
suit  was  filed  the  plaintiffs  were  not  aware 
of  the  tact  that  public  policy  prevented  some 
of  tbe  defendants  from  accepting  any  part 
of  the  reward,  and  that  the  other  defend- 
ants had  done  nothing  that  entitled  them  to 
receive  it.  The  Code  requires  that  this 
court  in  any  case  before  It  "shall  render 
such  final  Judgment  as  it  deems  that  Justice 
requires,  or  direct  such  Judgment  to  be  ren- 
dered by  the  court  from  which  the  appeal 
was  taken."  Civ.  Code,  $  681  (Gen.  St  1915, 
{  7485).  It  has  been  held  that  this  section 
enlarges  the  power  of  the  Supreme  Court 
to  end  litlgatl<«  on  appeaL  Robinson  v. 
Ballway  Co.,  96  Kan.  144,  ISO  Pac.  (SO; 


Dandger  v.  Cooley,  98  Kan.  38,  157  Pac.  456. 

[6]  Inasmuch  as  none  of  the  defendants 
are  entitled  to  recover  any  part,  of  tbe  re- 
ward, we  think  It  would  be  a  harsh  rule  to 
say  that  the  plaintiffs  are  estopped  from 
claiming  it  because  of  the  admissions  in 
tbelr  petition.  In  our  view  of  the  matter, 
justice  requires  that  tbe  trial  court  be  di- 
rected to  render  Judgment  against  all  of 
the  defendants,  and  that  the  plaintiffs,  after 
paying  the  costs  of  the  proceeding,  be  en- 
titled to  the  return  of  the  money. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  dlrecttona  to  carry  this  or- 
der Into  effect 

All  the  Jnstices  omcnrrlnfr 


(104  KftD.  m) 

BURTON  V.  DICKSON  et  aL    (No.  22028.)' 
(Supreme  Court  of  Kansas.    April  12,  1919.) 
(BvUabut  ftv  th«  Oonrf.) 

1.  ABSOOIATIONB  «S3lO— StTfiPERSION  OF  HeK- 
BEB8— AlTlBHAIfCK  BT  STATE  ObQAKIZATION 

— Aonoir  AaAinsT  Mbmbbbs  or  SusmfO- 

iNQ  Cokocnm. 
The  executive  oommittee  of .  the  Kansas 
State  Orange  of  the  Patrons  of  Hnidwndiy,  a 
vtdontary  association,  sodi  committee  having 
authority  to  suspend  an  officer  wlw  proved  in- 
^dent  or  derelict  is  the  diachaiYe  of  doty, 
made  an  order  saspending  the  worthy  lecturer 
without  baring  first  given  her  an  opportunity  to 
be  beard.  She  appealed  to  tbe  state  sraoge, 
which  took  no  direct  action  on  the  appeal,  but 
sostalned  a  ruling  of  the  presiding  officer  that 
a  motion  to  hear  her  thereon  was  cot  of  or- 
der. The  reeovd  of  the  suspradtm  recited  that 
it  was  msde  "pending  further  investigatioD," 
and  the  committee  pr^»sred  Cor  a  formal  hear> 
log,  but  abandoned  it  on  the  ground  that  tl^ 
appeal  had  deprived  them  of  jurisdiction,  field, 
that  tbe  action  of  the  state  grange  amounted  to 
an  affirmance  of  the  order  of  soapension.  and 
was  conclusive  upon  the  appellant,  and  that,  ff 
the  officer's  legal  rights  were  invaded,  her  in- 
jury was  at  the  hands  of  the  grange,  and  that 
no  action  would  lie  against  the  members  of  the 
committee  on  acconnt  thereof. 

2.  Associations  <^10— Expuuion  of  Mem- 

BEB8  —  VALiniTT  — POWEB  OF  EXECUTIVE 
COUHITTEE  —  IlfDIVIDtJAL  LtABIZJTT  OF 
MSHBEES  OF  GomaTTBB— VAUDITT  OT  Os- 
DZB  OF  EXFDXSIOn. 

The  executive  conmiittee  appohited  a  com- 
mittee to  try  a  member  of  tin  state  grange 
against  whom  chsiges  had  been  mad&  Tix  ac- 
cused (Ejected  to  being  tried  by  any  commit- 
tee selected  by  It,  and  refused  to  take  part  or 
appear  further  in  the  matter,  on  the  gronnd 
that  the  executive  committee  was  the  "aggrieved 
party,"  and  therefore  interested  In  the  resnlt, 
The  (rial  committee  so  appointed  beard  eridence 
and  reported  tbat  the  diargeg  were  sustaineti. 
The  report  was  approved  by  the  executive  com- 
mittee, wfaidi  impoMd  tlie  penalty  ot  ezpoWon. 


4s9For  othsr  easM  lee  aarna  topic  and  KET-NUHBER  Id  all  Ktr-Numtwad  DlgaaU  and  Xadeaaa 
'For  opiatoB  on  aottoa  for  raSearmii,       imi  rat;.  T7fi, 


Digitized  by  Google 


Kan.) 

The  accused  appealed  to  the  atate  crange,  where 
her  appeal  waa  treated  In  the  eaine  maimer  as 
that  from  the  order  of  suspension  referred  to  in 
tiie  preceding- parafiraph.  She  bronght  action 
againat  the  members  of  the  executive  committee 
and  the  iktsou  who  signed  the  charges  against 
her  for  damages  on  account  of  her  wrongful  ex- 
pulsion. SM:  (a)  That  in  such  action  she 
cannot  complain  of  a  formal  defect  in  the  ex- 
ecution of  the  charges,  or  of  the  failure  to  fur- 
nish her  a  copy  of  them,  or  of  prejudice  on  the 
part  of  members  of  the  trial  committee,  because 
■uch  objections  were  not  made  at  a  time  when  if 
wdl  takm  tb^  <!ould  have  been  remedied;  (b) 
that  the  action  of  the  execadve  committee  was 
authorised  by  a  provision  in  the  laws  of  the 
order  giving  it  power  to  hear  charges  againat  a 
member  between  the  annual  sessions  of  the  state 
grange;  (c)  that  the  order  of  expulsion  was 
valid  and  is  binding  upon  the  plaintiEf  and  the 
courts;  and  (d)  that  if  the  state  grange  was 
in  fault  in  faUing  to  act  directly  upon  the  ap- 
peal, the  defendants  are  not  responsible  there- 
for. 

3.  Libel  and  Sunder  $=>45(1)— Pbivileqed 

COUUUniOATIONS— ClBCDLABS  RELATING  TO 

Kxpoxsioif  or  Mbubeb  of  Volttntabt  As- 

aocunoN. 
Where  under  the  drenmstances  stated  in  the 
foregtdng  paragraphs  the  exeentive  committee 
cauaea  a  circular  to  be  printed  for  distribatloB 
among  the  members  of  tiie  order,  reciting  sacfa- 
suspension  and  expnlsion,  and  giving  In  detail 
the  steps  taken  leading  up  thereto,  such  circu- 
lar is  qualifiedly  privileged,  and  the  fact  that  it 
is  incidentally  brought  to  the  attention  of  oth- 
ers than  members  does  not  deprive  it  of  that 
character.  And  further  held  that  no  aobstantial 
evidence  of  actual  malice  in  its  publication  waa 
shown. 

Johnston,  C  J.,  and  Mason,  3.,  dissenting  in 
part 

Appeal  from  District  Court,  Ocwley 
Oomtty. 

Action  by  Ella  S.  Burton  against  W.  T. 
Dickson  and  others.  Judgment  for  defend- 
mnts^  and  plaintiff  appeals.  Affirmed. 

Hackney  &  Uoore,  &  A.  Smith,  and  S.  O. 
Blossk  aU  of  Wlnfleld,  for  appellant 
Jadcaon  ft  Noble,  of  ^Hnfleld,  for  appellees. 

UASOSt  3.  Ella  S.  Burton  sued  the  masr 
ter  of  the  Kansas  State  Grange  of  the  Pa- 
trons of  Husbandry,  a  voluntary  association 
tor  mntoal  benefit,  and  the  other  members  of 
its  execotlTe  committee  Uoining  as  a  de- 
fendant another  member  of  the  grange),  ask- 
ing damages  for  injuries  suffered  from  their 
conduct.  Her  petition  was  made  np  of  seven 
causes  of  action.  The  first  was  based  upon 
her  WTmgful  stus>^8ion  as  an  officer  (worthy 
lecturer)  of  the  state  grange,  the  second  upon 
her  wnmgful  expnlsion  aa  a  member  of  that 
body,  and  tlie  others  npm  libel  consisting 
ot  the  pabllcation  in  various  ways  of  a  state^ 
meait  purp<Htlng  to  give  in  considerable  detail 
the  facta  regarding  such  suspension  and  expul- 
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sloD.  A  demurrer  to  the  plaintiff's  srldence 
was  sustained  and  she  appeals. 

1.  On  January  3,  1.916,  the  executive  com- 
mittee made  an  order  suspending  the  plain- 
tiff as  grand  lecturer.  A  record  of  the  order 
was  made  reciting  that  she  was  suspended 
"landing  further  investigation."  She  testi- 
fied that  the  quoted  words  were  added  to  the 
record  a  few  days  later,  but  this  does  not 
appear  to  be  material  to  the  present  Inquiry. 
The  authority  of  the  committee  was  derived 
from  a  section  of  the  constitution  of  the 
state  grange  reading: 

"The  master  and  executive  committee  shall 
be  empowered  to  suspend  from  office  any  officer 
of  the  state  grange  who  may  prove  inefficient  or 
derelict  in  the  discharge  of  his  duty,  subject  to 
appeal  to  the  next  meet  of  the  state  grange.** 

The  plaintiff  protested  against  the  action 
of  the  committee  In  undertaking  to  suspend 
her  without  notice  and  an  <Kqportunity  to  be 
heard.  On  January  17,  1916,  the  committee 
had  another  meeting  at  whldi  the  plalntifl 
was  preset.  Tbej  had  then  employed  a  law- 
yer. They  presented  no  chai^w  to  her,  but 
she  "Indirectly  saw"  some  they  had  gotten 
up.  Before  any  steps  were  taken  for  the 
ccnslderatlai  of  these  diarges  the  plaintiff 
gave  notice  ot  an  aiv>eal  to  die  state  grange. 
The  members  of  the  committee  appear  to 
have  taken  the  position  that  the  an>eal  stay- 
ed  all  further  proceedings  and  transferred 
the  whole  matter  of  the  suspension  to  the 
state  grange,  whldi  met  annually.  At  all 
eraits  they  took  no  further  acti<m  In  that  re- 
gard. At  the  meeting  last  referred  to  th«re 
was  some  discussion  with  referoice  to  a  pos- 
slNe  settlonent,  but  no  agreement  was  reacli- 
ed. 

At  the  next  me^ng  of  the  state  grai^  a 
motion  was  made  that  the  plaintiff  hare  a 
hearing  in  her  defraae.  The  preying  officer 
declared  Oie  motion' out  ct  order.  An  appeal 
was  taken  from  the  ruling,  which  was  sus- 
tained by  a  vote  ot  120  to  26.  Tlds  appears 
to  have  beat  fbe  aid  of  the  matter  so  ftr  as 
concwns  the  suqKSUdon. 

The  evldoioe  diows  that  iffior  to  the  aos- 
penslott  difference  of  opinlim  in  relation  to 
grange  matters  had  arisen  between  the  plain- 
tiff and  the  d^endants,  and  that  considera- 
ble ccmtroversy  and  mntoal  crltldsm  had 
taken  place. 

[1]  Inannucli  as  the  poww  granted  to  the 
executive  council  to  suspend  an  officer  of  the 
state  grange  was  to  be  ex»clsed  <mty  in  the 
event  that  he  had  proved  Inefficient  or  dere- 
lict in  the  discharge  of  his  duty,  probably  no 
order  of  suspension,  even  oat  Intended  to  be 
effective  only  until  a  full  InvestlgatiiHi  should 
be  had,  ought  to  have  been  made  without 
notice  and  an  opportunity  to  be  heard,  re- 
gardless of  any  express  provision  to  that  ef- 
fect. Whether  the  metoben  ot  the  committee 
were  right  or  wrong  In  asenming  that  thelt 
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juiisdlcttcm  In  tbe  matter  was  cut  off  by  the 
appeal  Is  Immaterial.  The  appeal  carried  to 
the  state  grange  the  question  of  the  Irregulari- 
ty as  well  as  the  wisdom  of  the  action  of  the 
committee.  The  court  Is  of  the  opinion  that 
the  failure  of  the  grange  to  grant  relief  to 
the  plalntur,  and  Us  vote  In  sustaining  the 
ruling  that  the  motion  to  hear  her  was  out 
of  order,  amounted  to  an  approval  of  the 
course  of  the  committee,  or  to  a  decision  that 
the  appeal  had  not  been  properly  taken;  that 
its  de<JBion  was  condu^ve  np<Hi  her;  that  If 
In  omitting  to  take  more  deQulte  action  on 
the  appeal  the  state  grange  is  to  be  regarded 
as  having  failed  to  perform  Its  duty  In  the 
matter,  the  fault  was  that  of  the  grange,  and 
is  not  to  be  Imputed  to  the  defendants  in  tills 
action;  that  if  the  plainUfTs  legal  rights  were 
Invaded  In  this  respect,  her  injury  was  at 
the  hands  of  the  grange  itself;  and  that  no 
action  for  damages  on  account  thweof  lies 
against  these  defendants. 

[2]  2.  On  March  3.  1916,  J.  W.  Boblnson 
<the  defendant  her^  who  was  not  a  mem1>er 
of  the  executive  committee)  signed  charges 
against  the  plain tlfC  upon  which  he  aaketl 
that  she  be  tried  according  to  the  usages  of 
the  ordw.  Notice  was  given  her  of  a  meet- 
ing of  the  executive  committee  to  consider 
the  matter  and  she  attended  it.  A  committee 
of  Ave  was  appointed  to  conduct  the  trial. 
The  plaintiff  made  a  written  objection  on  the 
ground  that  the  executive  committee  was  tbe 
"aggrieved  party,"  and  therefore  Interested 
In  the  result  She  testified  that  she  "ob- 
jected to  being  tried  by  any  committee  they 
would  B^ect,"  saying  "I  had  no  properly  or- 
ganized trial  committee  and  refused  to  be 
tried  by  a  'kangaroo  court* "  The  plaintiff 
did  not  answer  the  charges,  did  not  appear  be- 
fore the  trial  committer  and  took  no  part  in 
Its  proceedings.  It  took  evld«ice  and  r^rt- 
ed  that  the  charges  were  sustained.  The  ex- 
ecutive committee  approved  the  report  and 
made  an  order  expelling  the  plaintiff  as  a 
member  of  the  state  grang&  Tbe  lOalntiff 
gave  notice  of  an  appeal  to  that  body.  There 
tbe  proceedings  were  tbe  same  as  already 
stated  with  respect  to  the  suspensioii  matter ; 
that  la  to  say,  no  actltm  was  taken  directly 
upon  the  appeal,  btit  a  motion  to  allow  the 
plaintlfl  to  be  beard  In  her  defaise  was  ml- 
ed  out  vt  order,  and  the  grange  sustained  tibe 
ruling. 

Hie  plaintiff  makes  various  objections  to 
the  regularly  of  the  proceedings  resulting  in 
tbe  order  for  her  expulsion.  The  rules  re- 
quire that  charges  against  a  member  shall 
be  signed  by  the  complainant,  and  Indorsed 
by  two  other  members  of  tbe  wder  in  good 
standing.  Here  the  charges  were  signed 
by  J.  W.  Boblnson,  and  after  bis  signature 
were  those  of  two  other  parsons,  preceded  by 
tbe  words  "Witnessed  by."  It  is  argued  that 
tbe  diarges  were  defeettve,  because  wltnesidng 
the  document  was  not  equivalent  to  li^orslng 
1^  and  because  there  was  no  evidence  tbat 


tbe  additional  signers  were  members  of  the 
order.  Objections  are  also  made  that  swne 
of  the  members  of  the  trial  OMnmittee  were 
prejudiced  against  the  plaintiff,  and  that  no 
copy  of  the  diarges  was  furnished  to  her.  In 
view  of  the  fact  that  she  stood  upon  her 
objection  that  the  executive  cranmittee  bad 
no  right  to  appoint  a  trial  committee,  and 
refused  to  have  anything  to  do  with  the  fur- 
ther proceedings,  we  do  not  regard  any  of 
these  objectlcms  as  now  available  to  her. 
The  defects  pointed  out  are  all  of  such  a 
character  that,  had  attention  t>een  called  to 
them  bef<n«  the  trial,  they  might  hare  beea 
remedied. 

It  Is  suggested  In  t)^a1f  of  tbe  plaintiff 
that  she  was  not  a  member  of  the  state 
grange,  and  therefore  could  not  be  tried  l>y 
it,  but  only  by  the  subordinate  grange  to 
which  she  belonged.  Her  petition,  after  al- 
leging that  the  def«idant  Raardon  was  the 
master  of  the  state  grange,  and  that  tbe  de- 
fendant Bobinson  was  a  member  of  it,  adds 
"that  tbe  plaintiff  was,  at  all  times  bnein- 
after  mentioned,  a  m^ber  In  good  standby 
in  said  grange";  the  reference  apparently 
being  to  the  state  grange.  However  that  may 
be,  she  testified  to  liavlng  received  the  de- 
gree of  Flora  in  tbe  state  grange,  whldk 
seems  necessarily  to  imply  membership,  and 
die  appears  also  to  have  been  a  member  by 
virtue  of  her  husband  having  been  master  of 
a  Pomona  (or  district)  grange. 

The  plaintiff  strongly  contends  that  the 
executive  committee  had  no  power  to  cause 
her  to  be  placed  on  trial;  that  the  state 
grange  alone  had  Jurisdiction  to  expel  Mie 
of  its  members.  Elaborate  provisions  are 
made  for  trials  of  charges  against  Its  mem- 
bers under  the  snpervl^on  of  tbe  state 
granger  But  tbe  Judiciary  act  ot  tbe  (wder 
contains  sectkms  reading: 

"Tbe  ezeentlTe  eonmittee  of  a  state  grange,  at 
the  request  of  the  master,  may  tiear  cases  vt 
charges  agaibat  a  member  of  a  state  grange,  in 
the  intervals  Iwtween  the  meetings  of  the  atate 
grange,  and  their  decision  is  binding  mit&  re- 
versed by  the  state  grange." 

"When  tbe  laws  of  a  state  grange  are  in  any 
respect  defident,  and  do  not  specifically  provide 
for  emergencies  which  may  arise  in  the  ad- 
ministration of  its  affairs,  then,  in  the  inter- 
vals between  tbe  meetings  of  the  state  grange, 
the  master  and  the  execotlve  committee  are 
the  bluest  executive  and  administrative  offlcent 
and  are  clothed  with  anUiorltT  to  do  all  acts 
necessary  for  the  maintenance  of  law  and  or- 
der and  for  the  good  of  the  order  in  the  statcv 
and  make  such  rules  and  create  such  tribunals 
as  the  exigencies  of  the  case  may  demand: 
Provided,  that  In  so  doing  they  do  not  trans- 
gress the  written  laws  of  the  order  or  the  «iacfe> 
ments  or  order  of  the  state  grange." 

These  provisions  sewi  to  mate  tbe  enco^ 
tlve  committee  of  tbe  ^te  grange  tbe  goT>- 
emlng  body  during  tbe  Intnmls  between  tbe 
meetings  ot  the  grange,  and  dearly  authorise 
1^  U  the  grange  Is  not  in  session,  to  take  die 
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steps  with  regard  to  a  trial  which  would 
otherwise  derolve  upon,  that  body.  Most,  al- 
tbough  not  all,  of  the  acts  of  the  plaintiff 
on  which  the  charges  against  her  were 
founded  related  to  matters  which  had  taken 
place  before  the  annual  meeting  of  the  state 
grange  In  December,  1915,  and  It  Is  urged 
that,  U  it  had  been  the  purpose  to  put  her 
on  trial  on  account  ot  than,  the  proceedings 
should  hare  been  begun  soon  enough  to  ad- 
niit  of  a  hearing  before  the  grange  at  that 
tlm^  on  the  theory  that  the  purpose  of  con- 
ferring power  cm  the  committee  to  conduct 
trials  was  only  in  wder  that  it  might  act  in 
an  emergency  arising  between  sessions. 
Sucb  a  limitation  is  not  expressed,  and  we 
do  not  think  It  la  fairly  to  be  imf^ied. 

A  printed  copy  of  the  proceedings  of  the 
state  grange  at  the  annual  meeting  in  1916, 
which  seems  to  have  been  deposited  here  aa  a 
part  of  the  record,  but  which  is  not  otherwise 
shown  to  bare  been  Introduced  In  evidence, 
recites  the  giving  of  an  opinion  by  the  na- 
tional master,  after  consoltattm  with  his  as- 
sociates in  the  court  of  appeals  of  the  <K^er, 
In  ^EBct  approving  the  course  ct  the  execu- 
tive committee  in  regard  to  the  expal^n  of 
the  plaintiff,  and  indicating  that  the  appeal 
therefrom  bad  not  been  taken  to  the  proper 
tribunal.  The  judgm^t  of  this  court,  how- 
ever, is  not  based  In  any  degree  upon  this 
ruling. 

The  c(Hiditlons  under  which  a  member  of  a 
Tfrtuntary  association  may  be  »p^ed  have 
been  thus  stated: 

"Notwithstandiog  property  rights  may  be  in- 
▼idved,  an  asMclation  may  sever  relations  with 
an  offending  member  upon  these  conditioDs: 
That  he  is  diarged  with  conduct  for  whldi  ez- 
pnlaion  is  a  proper  penal^  if  he  be  guilty; 
that  he  has  reasonable  notice  of  the  diarge  and 
e;pportuDity  to  defend  himself  against  It;  that 
he  is  given  a  fair  hearing;  that  a  decision  Is 
rendered  against  him  In  good  faith;  and  that 
he  is  not  denied  the  benefit  of  any  special  rule 
that  may  exist  relating  to  the  matter."  Harris 
V.  Aiken,  76  Kan.  516,  520.  92  Pao.  637,  638 
023  Am.  St  Bep.  149). 

We  find  that  these  conditions  are  met  here. 
Evidence  that  the  members  of  the  executive 
committee  believed  that  the  charges  against 
the  plaintiff  were  well  founded,  and  desired 
for  that  reason  that  she  should  be  expelled, 
or  ev^  that  they  entertained  actual  ill  will 
toward  her,  would  not  tmd  to  show  a  want 
of  good  faith  in  the  decision  such  as  to  viti- 
ate Its  effect  The  plaintiff's  expulsion,  hav- 
ing been  the  result  of  a  trial  conducted  in  ac- 
cordance with  the  rules  of  the  order,  in 
which  opportunity  to  be  beard  was  given,  is 
not  open  to  attadi  In  the  courts.  The  ques- 
tion whether  the  conduct  of  the  plaintiff  had 
actually  been  as  charged  In  the  complaint 
against  her,  and,  if  so,  whether  It  called  for 
the  severance  of  her  relations  with  the 
grange,  b^ng  matters  of  Internal  govern- 


ment and  discipline  of  the  OTder,  are  for  the 
final  determination  of  Its  tribunala.  18  B.  C. 
L.  1224,  1226;  5  C.  J.  1357. 

If  the  plaintiff  took  the  steps  necessary  to 
effect  a  proper  appeal  to  the  state  grange, 
and  that  body  wrmtgfully  failed  to  act  upon 
It  no  liability  attaches  to  the  defradants  on 
that  account  because  this  misccmduct  was 
not  theirs,  and  did  not  occur  until  after  the 
acts  complained  of  In  the  petition  had  been 
completed. 

[t]  3.  After  the  vriev  of  expnlsion  bad 
beai  made;  the  executive  ctmimlttee  caused 
2.000  coptes  of  a  circular  to  be  printed,  to  he 
sent  to  the  various  granges  for  dlstributifHi, 
stating  that  the  plaintiff  had  been  suspended 
as  worthy  lecturer  and  expelled  from  the 
state  grange  (involving  expnlsion  ftom  the 
order),  and  giving  In  detail  the  various  steps 
that  had  been  taken  leading  up  to  these  or- 
ders. By  directlMi  of  the  ctHumittee  a  large 
number  of  these  (drculara  were  mailed  to  of- 
ficers and  members  of  the  subordinate 
granges.  Several  of  them  were  left  on  the  ci- 
gar counter  in  the  state  bouse^  bnt  It  was  not 
shown  by  whom  this  was  dime.  0^)168  reach- 
ed the  bands  ot  pmons  who  were  not  mem- 
bers of  the  order.  Several  newspapers  print- 
ed stories  ot  the  susiiensliHi  and  expul^n.  In 
more  or  less  detail,  but  tSKxe  Is  nothing  to 
Indicate  that  tUs  was  by  the  procurement 
of  tbe  defendants,  farther  than  that  tbe  In- 
formatloa  tor  th&n  was  doubtless  derived 
from  the  circular,  and  this  would  not  be 
sufficient  to  impose  a  liability  upon  them  in 
that  respect-  Burt  v.  Advertiser  New^aper 
Co.,  ISi  Mass;  238,28  N.  BL1.13UB.A. 
97. 

The  third  cause  of  action  is  based  upon  the 
distribution   of   these   circulars,   and   the , 
fourth,  fifth,  sixth,  and  seventh  up<u  the 
newq^per  publications  referred  to. 

The  circular  was  qualtfiedly  privileged 
so  far  as  concerns  Its  distribution  among 
members  of  the  order,  and  the  fact  that  It 
was  Incddentally  brought  to  the  attention  of 
others  does  not  deprive  It  of  that  character. 
Redgate  v.  Boush,  61  Kan.  480,  60  Paa  1050, 
48  L.  R.  A  236.  And  the  court  is  of  the 
opinion  that  however  much  mutual  distrust 
may  have  existed  between  the  plaintiff  and 
the  defendants,  there  was  no  substantial  evi- 
dence of  actual  malice  in  connection  with  the 
preparation  and  sending  out  of  the  drcnlars. 
The  language  used  did  not  suggest  It  The 
document  was  a  mere  recital,  the  essential 
correctness  of  which  does  not  appear  to  be 
challenged,  of  what  had  taken  place.  The 
plaintlCTs  objection  to  It  appears  to  be,  not 
that  the  facts  were  not  stated  with  accuracy, 
but  that  the  statements  that  she  bad  been  sus- 
pended as  an  officer  and  expelled  as  a  mem- 
ber were  libelous,  because  the  orders  made 
were  not  effective  on  account  of  the  Irr^u- 
larlty  of  the  proceedings  and  of  the  want  of 
power  In  the  aecutlve  committee  to  make 
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tbem.  Assuming  that  the  executive  commit- 
tee acted  without  due  authority,  and  that 
the  decision  of  the  trial  committee  was  wrong, 
the  publication  of  the  fact  that  the  proceed- 
ings had  taken  place,  and  that  the  orders  bad 
actually  been  made,  would  have  been  true, 
and  would  not  have  supported  an  action  for 
damages.  Hanson  t.  Bristow,  87  Kan.  72, 
123  Pac.  725.  If  the  circular,  being  a  mere 
redtal  of  what  had  actually  taken  place, 
could  be  capable  of  sustaining  a  charge  of 
libel  at  all,  Irre^ective  of  privilege  or  motive, 
this  could  only  be  on  the  rather  technical 
ground  that  in  the  course  of  Its  narration  of 
events  It  stated  what  the  charges  were  that 
bad  be«i  made  against  the  plaintiff.  The 
charges  upon  which  the  expulsion  was  based 
may  be  thus  summarized:  Disobedience  of 
orders  of  the  executive  committee;  engage- 
ment In  bitter  controversy  with  offlcers  and 
members  of  the  grange;  wrongfully  accusing 
a  member  of  disloyalty  to  the  order  and  of 
being  the  mouthpiece  of  trusts  and  corpora- 
tions, and  alleging  that  the  master  and  ex- 
ecutive committee  were  his  tools  (the  plain- 
tiff admitted  making  such  accusation  and 
saying  that  the  member  referred  to  had 
great  Influence  over  the  master);  showing 
contempt  for  the  master  and  bis  decisions; 
disregarding  the  result  of  an  arbitration; 
making  public  incorrect  statements  of  grange 
proceedings;  and  promoting  discord  in  the 
order.  The  real  essence  of  the  plaintiff's 
grievance  is  the  wmduct  of  the  defendants 
which  resulted  In  her  suspension  and  expul- 
sion. While  her  case  is  presented  In  part  as 
one  of  libel,  any  real  Injustice  done  her  lay 
rather  in  making  the  order  suspending  her  as 
an  officer  and  expelling  her  as  a  member  than 
in  advising  the  public  that  sudi  orders  bad 
■been  made.  There  Is  in  this  decision  no  im- 
plication that  sbe  is  regarded  as  having  so 
conducted  herself  as  to  deserve  the  treatmoit 
sbe  has  received.  The  affirmance  of  the  judg- 
ment results  from  the  view  that  her  re- 
dress for  any  Injury  done  her  lay  with  the 
organization  of  which  sbe  was  a  memt)er,  and 
that  when  It  refused  her  relief  no  reme&y 
remained. 

judgment  is  affirmed. 

BUBCH,  POBTEB,  WEST,  MABSHALL, 
and  DAWSON,  J  J.,  cfmcurring. 

MASON,  J.  (dissenting  in  part).  I  concur 
in  the  conclusion  reached  by  the  court  ex- 
cept with  respect  to  the  first  cause  of  action. 
It  is  my  judgment  that  the  drcnmstances 
under  which  the  order  suspending  the  plain- 
tiff as  an  officer  was  made;  especially  the 
omls^on  to  give  her  an  OK>ortuulty  to  be 
beard  before  it  took  effect,  made  it  a  ques- 
tion for  the  determination  of  the  jury  wheth- 
er the  action  of  the  oMnmittee  in  that  respect 
was  such  an  invadon  of  her  rights  as  to 


make  Its  members  answerable  to  ber  for  any 
injury  caused  tbereby. 

JOHNSTON,  a  J«  Jo}n8  In  tbe  partial  dis- 
sent. - 
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BEUfOBT  T.  HABKIN8  «t  aL   (No.  21SS0.) 

(Smtrone  Court  of  Ejuisbb.  AprU  12, 1919.) 

(SitlMma      the  Cowrt., 
•L  NOTABIBS  — LlABILtTT  Olf    BOlVD  — 

Standabd  or  Omcui.  Dutx— ImiraiTT  or 

AJTUnT. 

A  notary  public  is  not  a  guarantor  or  In- 
surer of  the  identity  of  a  persmi  tar  whom  he 
performs  notarial  services.  The  standard  <A. 
official  duty  required  of  a  notary  public  ia  the 
usual  one  which  tbe  law  exacts  of  public  offi- 
cials, that  of  reasonable  prudence,  diligence,  ef- 
ficieney,  and  good  faith.  If  tbe  notary  is  neg- 
ligent, he  is  l&ble;  otherwise  not. 

2.  NOTASIEB  «S3ll— BECITAI.S  IN  ClBTIFlCATE 

— Identity  or  Axfiant. 
A  notary  public  cannot,  without  risk  of  per- 
sonal liability  for  damages,  certify  to  tbe  iden- 
tity of  a  stranger  who  seeks  his  notarial  serv- 
ices ;  and  the  recital  in  a  notary's  certificate 
that  a  certain  person  appeared  before  him,  etc, 
is  a  pertinent  dedaratiui  of  mdi  person**  iden- 
tltj. 

8.  HWAXOB  «S>11— I^OUOINCE  or  NoTAsr— 

Qmmoira  or  Faov— iDiimiT  or  AmANT. 
nie  evidence  touching  tbe  negligence  of  a 
notary  public  tn  certifying  to  the  identity  of  a 
person  who  invoked  his  notarial  services  exam- 
ined, and  MA  to  present  a  fair  question  for  a 
Jury,  and  held  not  to  be  subject  to  a  demurrer. 

<L  NOTABIBS  «S>11— I^BIUTr  FOB  MASIRO 

False  GEsnncAn— BSvidkivob. 
Hie  evidence  examined,  and  held  to  require 
a  pertinent  instruction  on  the  qneetion  whether 
tbe  plaintiff  relied  on  the  notary's  certificate  of 
identity  or  on  the  plaintiff's  own  judgment  as 
to  the  identity  of  a  pretender  who  forged,  ex- 
ecuted, and  acknowledged  a  deed  of  conveys 
ance. 

5.  NOTARIBB  «S»11— lAABIUTT  FOS  FAIOB  AO- 
KnoWLEDOHENT  — OUZBSION    Or  ORAimE'S 

Naue  in  Deep. 
A  notary  public  who  takes  the  acknowledg- 
ment of  an  impostor  to  a  forged  deed  and  neg- 
ligently certifies  to  the  impostor's  identity  can- 
not escape  liability  merely  because  tbe  name 
of  the  grantee  is  omitted  from  the  deed. 

Marshall,  J.,  dissenting. 
Porter,  j.,  dissenting  in  part 

Appeal  from  Dtstrtct  Court,  Sedgwick 

Ooun^. 

Action  by  A.  J.  Bellport,  Jr.,  against  7.  G. 
Harkins  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Beversed  and 
remanded. 


4s»F(w  other  esBM  sm  ume  topic  and  KBT-MUHBIIK  la  all  KeT-Nambered  DisMta  and  lodexM 


Digitized  by  Google 


Kan.)  BELLPOBT 

Stanley.  Stanley  ft  H^ler  and  George  L. 
Slefkin,  all  of  Wichita,  for  appellanta. 

C.  A.  Mataon  and  Haymaker,  Rc^rts  & 
JfxAiana,  sU  <a  Wichita,  £or  appellea 

DAWSON,  J.  Tbig  was  an  action  on  the 
official  bond  of  a  notary  public. 

The  defendant  J.  G.  Harkins  held  a  com- 
mission as  notary  public  in  Sedgwick  county. 
Be  was  also  a  dealer  In  real  estate.  About 
October  1, 1916,  a  stranger  called  on  Harkins 
at  his  office  In  Witdiita  and  Introduced  him- 
self as  Amandus  H.  Bamdt  and  said  he  own- 
ed some  land  In  Wichita  county.  He  pro- 
duced an  abstract  of  title  showing  certain 
lands  to  be  vested  In  a  person  of  that  name, 
and  spoke  of  desiring  to  trade  the  land  for 
Wichita  dty  property.  Haridns  listed  the 
land,  and  the  pretended  Bamdt  was  In  and 
ont  of  Harkins'  office  occasionally  during  the 
next  two  weeks,  and  was  a  gnest  at  a  local 
hotel.  One  B.  F.  Corwln,  who  was  assodated 
with  Barklns  in  the  real  estate  bDslnesa;  In- 
troduced the  pretended  Bamdt  to  the  plain- 
tiff; and  this  Bamdt  and  plaintiff  made 
a  bargain  in  writing  to  ezchai^  proper- 
tlea,  'plaintifl  agreeing  to  convey  certain 
town  lots  for  tbt  Widilta  county  land.  Two 
days  latw  the  defendant  Harkins  and  the 
pretender  came  to  plaintiff's  office,  and  the 
lattOT  presented  to  plaintiff  a  deed  to  the 
Widilta  county  land,  idgned  "Amandus  H. 
Bamdt,"  and  duly  acknowledged  by  Haridns 
as  notary  pnbUe 

The  pretender  disappeared.  The  plaintiff 
conveyed  the  Wichita  county  property  to  H. 
C.  Wear  and  F.  S.  St<mer.  After  a  time  the 
true  owner  of  the  property,  Amandus  H. 
Brandt,  who  resided  In  Illinois,  discovered 
the  forged  conv^ance  of  his  property,  and 
Institoted  Judicial  proceedings  whldi  eventu- 
ally culminated  In  a  Judgment  against  the 
plaintiff;  and  he  brought  this  action  to  re- 
coup his  damages  against  Harkins,  the  no- 
tary, and  his  surety. 

From  a  judgment  in  plaintiff's  favor,  de- 
foidants  appeal. 

What  la  the  ext«it  of  a  notary's  responsi- 
bility in  certifying  the  acknowledgment  of 
one  who  signs  a  document  In  his  presence? 
Does  the  notary  Incur  no  liability  in  taking 
the  acknowledgment  of  a  stranger  whose  true 
name  and  Identity  are  not  those  indicated  by 
the  signature?  Can  the  party  for  whose  ben- 
efit the  instrument  la  executed,  signed,  and 
ac^owledged  r^  to  any  extent  upon  the 
notary's  certlflcate  that  ttie  signer  ts  not  an 
impostor?  Has  the  notary  any  duty  to  make, 
at  least,  a  reasonable  inquiry  touching  the 
tme  name  and  identity  of  a  stranger  who  de- 
rires  hia  notarial  Berrices? 

Our  statute  says: 

"Notaries  public  shall  have  authority  to  take 
the  proof  and  acknowledtpnent  of  deeds  and  oth- 
er Instruments  ot  writing  required  to  be  proved 
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or  acknowledged,  and  to  administer  oaths; 
*  *  *  to  demand  acceptance  or  payment  of 
foreign  or  inland  Ulb  at  ezdiange  and  9t  prom- 
Isory  notes,  and  protest  the  same  for  nonacc^A- 
ance  or  nonpayment,  as  the  case  may  require; 
and  to  ezerdse  such  other  powers  and  duties 
&B  by  the  law  of  nations  and  commercial  usage 
may  be  performed  by  notaries  puUic."  Gen. 
St  19U,  S  6788. 

The  statute  relating  to  an  officer's  duty  in 
taking  acknowledgments  reads: 

"The  court  or  officer  taking  the  acknowledg- 
ment must  indorse  upon  the  deed  a  certificate, 
showing,  In  substance,  the  title  of  the  court  or 
officer  before  whom  the  adcnowledgment  is  tak- 
en ;  that  the  person  m«hfa>y  the  acknowledgment 
was  personally  known  to  the  court,  or  to  the 
officer  taking  the  aekfiowledgment  to  be  the 
same  person  who  executed  the  instrument;  and 
that  such  person  duly  acknowledged  the  execu- 
tion of  the  same."   Gen.  St.  1916,  f  206a 

Section  206B  of  the  General  Statutes  of 

1916  reads: 

"Any  officer  who  knowingly  states  a  material 
untrutii.  In  either  of  the  certificates  herdn  con- 
templated, may  be  indicted,  and  fined  In  any 

sum  not  exceeding  the  value  of  the  property 
conveyed  or  otherwise  alEeoted  by  the  instru- 
ment on  which  such  certificate  is  indorsed." 

The  defendant's  bond  sued  on  in  this  ac- 
tion recites: 

"Now,  therefore,  if  the  said  3.  C.  Haikins 
shall  well  and  faithfully  perform  and  discharge 
the  duties  of  his  said  t^ce  according  to  law, 
then  this  obligation  shall  be  void  and  of  no 
effect;  otherwise  to  remain  in  fuU  force  and 
effect" 

defMidant  notary's  certlflcate  reads: 

"State  of  Kansas,  Sedgwtdc  County— ss.: 
"Be  It  rraiembered  that  on  this  l«th  day  of 

October,  A.  D.  1915,  before  me,  the  under- 
signed, a  notary  public  in  and  for  the  county 
and  state  aforesaid,  came  Amandus  H.  Bamdt, 
a  widower,  who  is  personally  known  to  me  to  be 
the  same  person  who  executed  the  within  la- 
Htrument  of  writing  and  such  person  duly  ao- 
knowledged  the  execution  of  the  same. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  and  affixed  my  notarial  seal  the  day 
and  year  above  writtoi. 

[SeaL]       J.  C.  Harkins,  Notary  FnbUe 

Term  expiree  S^tember  21, 1919.** 

It  will  be  noted  that  the  notair  certified  to 
three  pnHnent  fhcta:  (1)  That  <m  October  19, 
1915,  Amandus  H.  Bamdt,  a  widower,  came 
befwe  him;  09  that  the  notary  personally 
knew  that  Bamdt  was  the  person  who  exe- 
cuted the  deed;  and  &)  that  Bamdt  ac- 
knowledged the  execution  of  tba  deed.' 

Note  the  first  of  these:  The  notary  cutl- 
fled  that  Amandus  H.  Bamdt  came  before 
him.  Now,  It  seems  to  have  been  an  Impost 
tor  who  came ;  a  mere  stranger  calling  hlm- 
s^  Amandus  H.  Bamdt  came  before  blm. 


Digitized  by  Google 


222 


180  PAOinC 


BEPORTEB 


(Ean. 


The  notary  was  not  Justified  In  certifying 
that  Amaudus  H.  Barndt  came  before  him 
for  notarial  services  without  either  knowing 
the  Identity  of  the  person  to  be  that  of 
An]  and  us  B.  Barndt  or  having  good  reason  to 
believe  that  it  was  Amandus  H.  Barndt  who 
sought  to  invoke  his  official  services.  A  no- 
tary Is  not  justified  in  taking  an  acknowl- 
edgment and  making  a  notarial  certificate  for 
a  stranger  who  comes  into  his  office  and 
says:  "My  name  is  John  Smith.  I  want  to 
adcnowledge  a  deed  and  have  you  make  your 
notarial  certificate  to  it"  Such  official  con* 
duct  <m  the  iwrt  of  the  notary  would  be 
grosBly  n^Ugent.  and  be  would  undoubtedly 
be  liable  In  damages  to  any  person  who  suf- 
fered loss  through  reliance  on  the  purported 
focts  n^Ug«itly  and  falsely  recited  in  audi 
notarial  certificate. 

[1]  While  a  notary  public  In  this  state  is 
not  a  guarantor  or  Insurw  of  the  Identity  of 
the  person  whose  notarial  admowledgment  he 
administers  and  certifies,  he  Is  bound,  as  all 
ezecutlTe  and  ministerial  o^ceta  are  gener- 
ally bound,  to  ezerdae  reasonable  dlUgmce 
in  the  dlsdiarge  of  his  official  dudes.  Be- 
fore cntlfylng  that  a  certain  named  person 
came  before  Iiim  and  executed  and  acknowl- 
edged the  execution  of  a  deed,  he  must  at 
least  be  reasonaUy  sure  of  the  Identic  of 
such  person.  This  view  of  the  court  is  not  a 
recognition  of  the  hypercritical  doctrine  of 
those  Qgnostical  casuists  who  contend  that 
there  Is  no  such  thing  as  positive  knowledge; 
that  nobody  knows  anything  as  a  certainty. 
The  court  merely  holds  that  a  notary  may 
only  certify  to  the  Identity  of  a  person  with 
whom  he  is  acquainted,  and  tliat  acquaint- 
ance  must  be  of  sufficient  duration  and  extent 
of  familiarity  that  the  notary  has  reason- 
able grounds  upon  wtiich  to  base  the  recital 
tn  his  certificate  tonciilng  the  identity  of  the 
person  who  appeared  before  Iiim  and  ac- 
knowledged the  execution  of  the  instrument. 

This  view  of  our  law  makes  it  unneces- 
sary to  analyze  the  other  rather  clumsy  re- 
cital in  the  second  clause  of  the  certificate, 
"who  is  personally  known  to  me  to  be  the 
same  person  who  executed  the  within  instru- 
ment of  writing."  Periiaps  this  recital,  con- 
sidered alone,  does  give  some  excuse  for  the 
curious  ontention  that  a  notary  who  has 
seen  a  stranger  execute  an  Instrument  may 
tmtbfnlly  make  sudi  recital,  but  this  recital 
is  couched  in  the  language  of  a  subordinate 
adjective  clause  d^>endent  upon  and  rdated 
to  tiw  first  principal  dause  of  On  sentoice 
wbldi  dedared  that  Amandus  H.  Barndt 
aiveiM^  before  the  notary.  The  first  prlnd- 
pal  fact  alleged  In  the  certificate  Is  the  ap- 
pearance of  Amandus  H.  Barndt,  and  noth- 
ing that  follows  qualifies  or  leesau  the  force 
of  the  declaration  that  It  was  Amandus  H. 
Barndt  who  executed  and  adcnowledged  the 
Instrument  It  takes  nothing  from  ttie  force 
of  this  that  the  statute  ooncernlng  conrey- 


anoes  does  not  spedflcally  provide  for  sucb 
redtaL  This  court  has  heretofore  said: 

"The  doties  of  a  puMie  office  Indode  all  those 
which  fairly  lie  within  its  scope;  those  which 
are  essential  to  the  accomi^ishmeDt  of  the  main 
purposes  for  which  the  office  was  created,  and 
those  which,  although  incidental  and  coUatertl, 
are  germane  to  or  serve  to  promote  or  benefit 
the  accomplishmeDt  of  the  principal  purposes." 
Moon  V.  Nation.  80  Kan.  67%  103  Pac.  107, 
SyL  par.  1,  23  Lk  B.  A.  (N.  &>  U15,  18  Ann. 
Cas.  397. 

However,  a  majority  of  the  court  are  of 
opinion  that  the  trial  court's  instruction 
touching  the  extent  of  the  notary's  requisite 
knowledge  of  ttie  Identity  of  ttie  person  sedE- 
Ing  his  notarial  services  prescribes  too  ex- 
acting a  standard  of  official  responsibility. 
The  trial  court's  Instruction,  in  part,  said: 

"Before  the  defendant  Harkins,  as  a  notary 
public,  could  make  a  valid  acknowledgment  to 
the  deed  in  question,  he  must  have  personally 
known  Amandos  H.  Barndt ;  he  must  also  have 
known  that  thore  was  such  a  persm  as  Aman- 
dus H.  Barndt  snd  that  the  pwson  \rtlose  oe- 
knowledgment  he  was  taking  was  that  same 
Amandus  H.  Barndt  If  be  did  not  personally 
know  that  the  peraoD  who  appeared  before  liira 
and  acknowledged  the  deed  under  the  name  of 
Amandus  H.  Barndt  was  in  fact  Amandus  H. 
Barndt  then  bis  certificate  of  acknowledgment 
was  false." 

Personally  the  writer  sees  little  wrong  in 
that  Instruction,  but  tike  better  view— the 
view  of  a  majOTtty  of  the  court-^  that  ttie 
usual  standard  of  offldal  duty  prescribed  for 
all  executive  and  ministerial  officers,  that  of 
reasonable  prudence,  diligence,  effldraicy,  and 
good  faith,  in  the  dlschai^  of  official  duties 
is  all  that  can  Justly  be  exacted  at  the  hands 
of  a  notary  public.  Gen.  St  1916,  {  206S.  In 
1  R.  C.  U  308,  the  extent  of  the  notary's 
liability  U  well  stated: 

"If  on  officer  in  taking  and  certifying  an  ac- 
knowledgment acts  with  the  care  and  diligence 
that  reasonaUy  prudoit  and  cautious  persons 
exercise  under  like  circumstances,  be  folly  ptx- 
forms  the  duty  imposed  upon  him,  and  complies 
with  the  terms  of  bis  bcmd  and  oath  of  office. 
Mo  legal  liability  can  grow  out  of  liis  act  In 
short  bis  liability  is  not  that  of  an  Insurer. 
If  he  is  to  be  hdd  aoconntaUe  at  all.  It  most 
be  on  the  ground  of  negligence  w  malice  w 
corrupdon.** 

If  Harkins  had  reasonable  grounds  for  be- 
lieving that  the  man  who  sought  his  notarial 
services  waa  Amandus  H.  Barndt,  be  would 
not  be  liable  for  the  onlntended  taUUr  ot 
his  notarial  certificate. 

[2]  The  questlmi  of  a  notary^  responriblU* 
ty  for  certifying  to  the  Idoitlty  ot  a  person 
who  turns  out  to  be  an  Impostor  has  not  aris- 
en heretofore  In  this  Jurisdiction,  and  tbe 
statutes  of  other  states  touching  ttie  notary's 
duties  and  responsibilities  are  not  precisely 
like  our  own ;  nor  are  tbe  decisions  of  othw 
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■tatos  toa<&liig  tbe  extent  of  a  notary's  lia- 
bility for  falsdy  or  erroneonsly  certlQ^fng  to 
Idoiti^  either  oontrolUng  or  harmonioUB.  In 
0ome  states  the  notary  la  a  JadltiUU  officer 
(1  B.  C.  I*  SOS),  and  the  Identity  of  a  stranger 
who  wishes  notarial  services  may  be  proved 
1)efore  him  by  witnesses  (X  <X  3.  i302),  and  In 
sach  cases  tbe  notary's  certlfloite  concerning 
the  identity  of  tbe  maber  of  a  deed  Is  a  Ju- 
dicial couclusiOQ,  a  Judgment,  and,  of  course, 
no  liability  Is  incurred  thereon.  Clark  v. 
Sptcer,  6  Kan.  440.  In  our  state  a  notary  Is 
a  ministerial  or  ezecotlTe  officer  (In  re  Hu- 
ron, 68  Kan.  1S2,  IM,  48  Fac.  574,  36  L.  IL  A. 
8^,  62  Am.  St  Rep.  614 ;  State  t.  Johnson, 
61  Kan.  803,  823,  60  Pac.  1068,  40  R.  A. 
662),  and  the  general  rule  Is  that  such  offi- 
cers are  personally  liable  for  willful  or  negli- 
gent misconduct  (Prell  t.  McDonald,  7  Kan. 
426,  12  Am.  R^.  423;  Symns  v.  Cutter,  0 
Kan.  App.  210,  B9  Pac.  671;  Bartlett  y. 
Bullene,  an  action  on  a  notary's  false  certifi- 
cate. 23  Kan  006;  HU^s  t.  Davis,  100  Kan. 
4,  163  Pac  799;  Gates  r.  Knapp,  178  Pac. 
447  448)* 

-  In  1  B.  a  L.  310.  It  Is  said: 

notary  who  affixes  his  officisl  signature 
■ad  seal  to  a  certificate  of  admowledgment  with- 
out examining  It  to  ascertain  whether  the  facts 
recited  are  true  is  guilty  of  negligence;  and 
he  is  liable  on  his  official  bond  for  damages  aris- 
ing therefrom.  *  •  •  But  a  mere  mistaken 
conclusion  as  to  tlw  identity  of  the  grantor  im- 
poses BO  legiU  Uabili^  on  the  defendant  offices. 
It  however,  he  takes  the  adnowledgmwt  of  one 
who  is  not  person allj  known  to  him,  relying 
rimply  on  the  introdnction  of  a  third  person  In- 
stead of  exacting  tbe  oath  of  IdentificatioD  pre- 
scrit>ed  by  the  statute,  he  and  bis  sureties  may 
be  held  answerable  If  it  turns  out  that  the 
adnowledging  party  was  an  Impostor.** 

See,  also,  note  In  82  Am.  St  Rep.  882  et 
seq.,  and  note  In  49  L.  R.  A.  (N.  S.)  46,  and 
text,  notes,  and  dtatlons  In  1  Corpiis  Juris, 
902-904. 

[I]  Su<^  other  matters  urged  by  defend- 
ants as  are  likely  to  arise  In  another  trial 
will  be  briefly  noted.  The  demorrer  to  the 
evid«ice  was  property  overruled.  It  was  a 
fair  question  for  the  Jury  whether  the  notary 
had  been  diligent  or  negligent  In  certifying 
to  tbe  identity  of  the  man  whose  acknowl* 
edgment  he  had  taken  under  the  facts  pre- 
sented In  this  case. 

[4]  There  Is  some  merit  In  defendant's  con- 
tention that  there  should  have  been  an  in- 
struction covering  the  question  of  fact  as  to 
whether  the  plaintiff  relied  upon  the  notary's 
certificate  toudilng  tbe  Identity  of  the  Impos- 
tor or  whether  be  had  dealt  wltti  tbe  latter 
on  his  own  Judgment  as  to  the  Impostor's 


Identity.  Btilpcvt  made  a  preliminary  coiir 
tract  with  the  Impostor  two  days  before  the 
deed  was  executed.  It  is  probably  true  that 
this  preliminary  contract  was  made  throng 
the  agency  of  Harkins,  but  If  so.  It  was 
through  the  agency  of  Harhlns  and  his  asso- 
ciate, Corwin,  as  real  estate  dealers,  and  not 
through  the  agency  of  Harkins  as  a  notary ; 
and  it  Is  for  official  delinquency  that  Har- 
kins and  his  surety  are  here  sought  to  be 
penalized  in  damages,  not  otherwise. 

[5]  The  court  la  not  impressed  with  de- 
fendants' point  that  Harkins  was  not  liaUe 
t>ecause  tbe  deed  did  not  contain  the  name  of 
tbe  grantee.  The  practice  of  making  deeds 
In  blank  is  certainly  not  to  be  encouraged, 
but  we  will  not  countenance  an  official  delin- 
quency on  the  part  of  a  notary  by  permit- 
ting him  to  escape  through  suc^  a  flimsy 
loophole  as  that  The  evidence  shows  that 
the  damages  sustained  by  Bellport  were 
traceable  to  the  notary's  wrongdoing,  assum- 
ing that  he  was  in  fact  negligent  In  certify- 
ing to  the  impostor's  Identity,  and  tbat  Heli- 
port relied  npon  that  certificate. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

JOHNSTON.  O.  J.,  and  BUROH.  MASON, 
and  wnST,  JJ.,  amcurrlng. 

PORTER,  J.  (dissentliv  In  part).  I  concar 
In  the  reversal  of  tbe  Judgment,  but  dlasoit 
from  paragrnKdis  1  and  2  of  the  syllabus  and 
corresponding  parts  of  Uie  opinion,  Uie  stat- 
ute declares  what  the  certificate  of  the  ac- 
knowledging officer  shall  show.  It  provides 
that  the  officer  must  Indorse  npon  the  deed 
a  certificate  showing  in  substance  his  official 
title  and  "that  the  person  making  tbe  ac- 
knowledgment was  personally  Imown  to  the 
*  *  *  officer  *  *  *  to  be  the  same 
person  who  executed  the  inatrumeDt,  and 
that  such  person  duly  acknowledged  the  exe- 
cution of  tbe  same."  Gen.  Stat  1915,  {  2060. 
The  language  of  the  statute  la  plain  and  un- 
ambiguous. It  has  always  been  my  under- 
standing that  the  only  purpose  of  the  certifi- 
cate is  to  show  that  the  person  who  ac- 
knowledged the  Instrument  was  the  same 
person  who  executed  It,  and  that  this  fact 
was  personally  known  to  the  official ;  the 
notary  merely  certifies  to  the  acknowledg- 
ment, and  tbat  be  personally  knows  the  fact 
that  the  one  who  acknowledged  the  instm- 
ment  Is  the  same  person  who  executed  it 

MARSHALL,  J.  (dissenting).  I  am  of  the 
opinion  that  the  Judgment  of  the  trial  ooart 
should  be  affirmed. 
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JTABECKI  IfFG.  CO.  T.  IfESlBIAM. 
(No.  22068.) 

(Supnme  Court  of  Kuuaa.    April  12,  1919.) 

(SvUaifta  iv  the  Court.} 

1.  CUSTOUS  AND  USAOEB  «=>3 — OoNTKACTrS— 
Bequisitbs— "OnSTOH. ' ' 

Hie  requisites  of  a*  good  custom,  iavocable 
an  tacitly  affecting  the  rights  and  duties  of  par- 
ties to  a  contract,  stated. 

[Ed.  Note.— For  other  definittoiu,  see  Words 
and  Phrases,  First  and  Seccmd  Series,  Custom.] 

2.  Customs  and  Usaoes  4=»10(3)— Floor  — 

Sdfficienct. 
To  estnblish  the  fact  of  the  existence  of 
such  a  custom,  all  the  requisites  mast  be  proved 
by  eridence  which  is  clear  and  convincing,  evi- 
dence  of  such  cogency  ai  to  satisfy  the  mind 
and  goierate  full  belief,  and  a  mere  prepon- 
derance of  the  evidence  is  not  saffideot. 

S.  GnROHS  and  Usages  ^==>19(2)— Modihoa- 
non  BT  CusTou— Pboof  or  CnBroM— Cou- 
FXTxnor  or  Witniisses. 
A  witness  having  knowledge  of  the  fact  may 
testify  directly  to  the  existence  of  a  good  cus- 
tom, subject  to  inquiry  respecting  the  grounds 
upon  which  knowMge  is  predicated. 

4.  GtTSrOUB  AND  USAOBS  4»19(3)— AOTIORS 
FOB  PUBOHAjn  PbKB  — ByiDENCB— SDFII- 
CIEMCT. 

The  evidence  examined,  and  held  insufficient 
to  establish  the  existence  of  a  custom  in  the 
Butler  county  oil  field  for  dealers  in  wire  cables 
to  make  adjustments  with  purchasers  of  the 
price  of  defective  cables,  sold  without  warranty, 
after  use  has  demonstrated  their  wou^  qual- 
ity. 

Appeal  from  District  Court,  Butler 
ConntT. 

Action  by  the  Jaredd  Manofactdring  Com- 
pany against  A.  B.  Merrlam.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

H.  W.  Schumacher,  of  El  Dorado,  for  ap- 
pellant 

E.  W.  Grant,  B.  R.  Leydlg,  and  K.  M.  Ged- 
da^  all  of  El  Dorad<^  for  appellee. 

BUBCH,  J.  Tbe  action  was  one  to  recover 
the  balance  due  tm  account  of  merchandise 
8(AA.  Included  In  tbe  account  was  the  price 
of  a  wire  cabla  The  defense  was  that  tbe 
cab^  was  not  of  good  quality,  did  not  per- 
form tlie  work  expected  of  it,  and  that  in 
such  cases  a  custom  existed  In  the  Butler 
ooun^  oil  fi^d  to  make  adjustment  of  the 
price,  which  the  plaintiff  refused  to  do.  The 
defendant  prevailed,  and  the  plaintiff  ap- 
peals. 

Cables  of  the  kind  in  question  were  articles 
of  merchandise  adapted  to  various  uses,  were 
kept  in  stock  and  sold  by  dealers  in  reels  as 
they  came  from  the  manufacturers,  and  were 
not  warranted  by  the  dealers.    There  was 


evidence  fhat  a  good  cabl^  when  used  tor 
drilling  oil  and  wells,  onglht  to  drill 
substantially  Its  length.  It  seems  that  qnlta 
a  nwnber  of  cables  sold  in  Oie  Bntiw  coon^ 
field,  wbere  the  defoidant  c^ierated  as  a 
drilling  contractor,  did  not  do  flil»-i^bably 
on  account  of  handicaps  of  fbe  ste^  manu- 
facturing Industry  Imposed  by  the  war. 
Some  mannfactuT^w,  and  some  dealm  by 
arrangnnuit  with  the  manufactnrera,  adopt- 
ed a  practice  of  "making  good"  their  cables 
adjustment  of  the  price  after  wearing 
quality  bad  been  demonstrated  by  The 
plaintiff  had  not  adopted  the  practice.  Tbm 
<m\y  adjustment  it  ever  made  was  made  with 
a  drilling  contractor.  Boy  Elliot^  because  of 
an  overcharge.  When  tbe  defendant  com- 
plained of  the  cable  in  question,  he  told  the 
plalntlfTs  manager  that  the  Oil  Well  Supply 
Company,  another  dealer,  had  made  adjust- 
maits  for  him  on  a  flfty-flfty  basis,  and  the 
plainttff*s  manager  said  he  would  try  to 
obtain  an  adjustnmt  by  the  manufacturer  of 
the  cable.  The  manager  testlfled  ttiat  he 
sent  to  the  manufacturer  the  ^cces  of  tbe 
cable  brou^t  in  tbe  defmdanc  to  prove  its 
poor  quality.  The  manufacture'  passed  the 
samples  through  all  the  tests,  r^rted  Uiat 
the  cable  was  up  to  standard,  and  refused  to 
make  any  adjustmmt 

The  cable  handled  1^  the  plaintiff  was 
manufactured  by  Broderldt  &  Bascome.  The 
defendant  testified  he  knew  dealers  did  not 
warrant  cables,  and  that  adjustments  were 
made,  not  by  tbe  supply  houses,  but  by  the 
manufiicturers.  He  knew  of  no  adjustments 
having  been  made  by  BrodericA  &  Bascome 
on  lines  sold  by  the  plaintiff,  but  said  the 
Broderick  it  Bascome  represoitatlTe  had 
made  some  adjustments.  Tbe  Oil  Well  Sufh 
ply  Company,  selling  tbe  L^sbln  cable,  bad 
made  some  adjustmoits  f«r  him,  and  he  knew 
some  adjustmaits  had  been  made  through 
the  NatlMial  Sniwly  Ooanpany. 

James  Davis,  J.  L.  Henderson,  Roy  Elliot^ 
and  C.  E.  Miils,  drilling  contractors  In  the 
Butler  count?  field  and  purchasers  of  cables, 
testified  to  the  exist^ce  of  a  custom  to  make 
cables  good  by  adjustment.  Davis  said  be 
knew  of  no  adjustments  having  been  made 
by  dealers  in  cables.  He  bought  cables  with 
the  nnderstamUng— but  without  anything  be- 
ing said— that  If  they  did  not  do  a  reasonable 
amount  of  work  an  adjustment  would  be 
made.  He  testified  further  as  follows: 

"Q.  You  knew  that  when  yon  bought  your 
line  or  any  line,  that  It  was  sold  without  war- 
ranty?   A.  No,  sir. 

"Q.  Did  your  company  that  yon  bought  your 
line  from  warrant  it  to  you?  A.  Well,  they 
sold  it  to  me  with  the  understanding  that  if  it 
did  not  give  satisfaction  they  would  make  an 
adjustment. 

"Q.  In  other  words,  there  ms  no  custom; 
you  relied  upon  that  contract,  didn't  yon?  A. 
Yes.  sir." 
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Testifying  fartiter  with  reference  to  tbe 
basis  of  adjustment,  tbe  witness  said; 

"I  would  judge  that  100  feet  of  bole  for  areir 
100  feet  Of  wire  would  be  reasonable." 

Henderson  testified  that  he  bought  cables 
in  carload  lots  from  J.  J.  Prouty  &  Co.,  deal- 
era  at  Parkersbuix,  W.  Va.,  and  had  an  un- 
derstanding with  them  that  they  would  make 
their  cables  good — that  Is,  If  the  line  did  not 
do  a  reasonable  amount  of  work,  an  adjust- 
ment of  the  price  would  be  made.  Adjust- 
ments had  been  made  for  Mm  by  the  Oil  W^r 
Sui^ly  Company  and  by  Prouty.  He  would 
notify  Prouty,  and  Prouty  would  send  a 
representative.  He  knew  of  other  adjust- 
ments, but  not  by  the  plaintiff. 

Elliott  said  be  had  an  adjustment  with  the 
plaintiff,  but  that  there  was  a  mistake  in  tbe 
account.  Before  he  purchased  he  inquired  If 
the  plaintiff  would  stand  back  of  Its  lines, 
and,  on  being  informed  by  the  plaintUTs  clerk 
that  It  would,  he  purchased  on  the  strength 
of  what  the  derk  said.  Afterwards  the  plain- 
tUTs manager  told  him  the  clerk  was  without 
authority  to  say  what  he  did.  Elliott  also 
testified  he  had  an  adjustment  with  the  Na- 
tional Supply  Company.  The  National  Sup- 
ply Company  told  him  it  would  report  to  the 
manufacturer,  and  If  tbe  manufacturer 
would  allow  credit,  be  would  get  tbe  benefit 
of  It  He  testified  that  the  National  Supply 
Company  had  made  other  adjustments.  The 
method  was  for  the  supply  company  to  notify 
the  manufacturer,  and  If  the  manufacturer 
allowed  credit,  credit  would  be  given. 

Mills  testified  he  had  never  had  an  adjust- 
ment in  Bntler  county.  He  bad  heard  of  the 
Continental  Supply  Company  making  adjust- 
ments  in  different  places,  bat  not  In  Butler 
coonty.  He  knew  notlring  about  tlie  cnstom 
In  tbe  Batier  county  field. 

No  dealer  in  cables  who  knew  It  to  be 
the  settled,  uniform,  and  ublversal  practice 
for  dealers  to  make  cables  good  by  adjust- 
ment was  produced  as  a  witness  for  the  de- 
fendant. On  the  other  hand,  the  managers  oi 
five  supply  companies  engaged  In  the  business 
of  selling  cables,  called  as  witnesses  for  the 
plaintiff,  had  no  knowledge  of  any  such 
cnstom.  The  manager  of  Qie  Oil  W^l  Supply 
Company  said  there  was  no  established  rule, 
but  that  his  company  had  made  adjustments. 
The  manager  of  the  National  Supply  Com- 
pany said  his  company  did  not  make  adjust^ 
menta.  Bis  company  bandied  the  Boglln 
cables,  and  the  Bogllns  (manufacturers)  had 
made  one  settlement  The  manager  of  the 
Oontinaital  Supply  Company  said  he  knew 
of  no  usage  or  custom  whereby  bis  cominny 
was  expected  to  make  good  defects  in  the 
lines  It  sold.  His  company  was  not  a  manu- 
facturer ;  it  was  simply  a  dealer,  which  pur- 
chased  from  the  manufacturer.  Drilling  con- 
tractors knew  the  lines  as  well  as  the  dealer, 
and  the  lines  were  sold  without  any  waxranty 
180P^15 


or  guaranty  wbaterw.  The  manager  of  the 

Frlck-Reed  Supply  Company  bad  been  In 
business  In  Bl  Dra^do,  In  Butler  county,  tot 
20  months.  He  knew  of  no  custom  of  mak- 
ing rebates  for  defective  lines,  and  had 
never  heard  tbat  such  a  custom  existed  be- 
fore be  came  to  El  Dorado.  The  manager  of 
tbe  Atlas  Supply  Company  testified  that 
cables  wore  used  for  hoisting.  In  bridge  work. 
In  mines,  and  in  running  machinery.  lines 
bis  company  handled  ,were  sold  without 
guaranty,  and  purchasers  were  required  to 
sign  receipts  to  ttiat  effect. 

The  court  Instructed  the  jury  that  tbe 
custom  would  be  binding  if  established  by  s 
preponderance  of  the  evidence. 

[1,2]  Persons  are  presumed  to  contract 
with  reference  to  a  custom  or  usage  which 
pertains  to  ttie  subject  of  the  contract 
Smythe  v.  parsons,  37  Kan.  79,  14  Pac.  444. 
To  constitute  a  custom  whldi  tacitly  attends 
tbe  obligation  of  a  contract  the  habit  mode, 
or  course  of  dealing  in  the  particular  trad% 
business,  or  locality  must  be  definite  and  cer- 
tain; must  be  well  settled  and  established; 
must  be  uniformly  and  universally  prevalent 
and  observed ;  must  be  of  goieral  notoriety ; 
and  must  have  been  acquiesced  In  without 
contention  or  dispute  so  long  and  so  con- 
tinuously that  contracting  parties  either  bad 
It  in  mind  or  ought  to  have  had  it  In  mind, 
and  consequently  contracted,  or  presumptire- 
ty  contracted,  with  reference  to  it  Tbe  req- 
uisites of  a  good  custom  must  all  be  eetatn 
11  shed  by  evidence  which  is  clear  and  convinc- 
ing. The  very  nature  of  tbe  subject  Is  sach 
it  Is  not  enough  that  the  evidence  on  the  side 
of  the  existence  of  the  custom  mer^  pre- 
ponderate, merely  overbalance  In  s<^me  de- 
gree tbe  weight  of  evidence  on  the  other  side. 
It  must  be  of  sndi  cogency  as  to  satiafy  the 
mind  and  genetrate  full  belief. 

"Hie  court  charged  the  jnty  that  the  cnstom 
Duy  be  estabHriied  by  the  prepcmderattce  of  tbe 
evidence.  In  this  there  is  enw.  •  •  •  A 
cuBt(Hn  cannot  be  said  to  be  an  establiBhed  ofis 
if  it  IB  in  serious  dispate  and  can  only  be  de- 
termined by  carefully  and  nicely  adJustiag  the 
scales  to  ascertain  'whi<^  side  preponderates. 
The  diaracter  aod  descriptloii  of  evidence  ad- 
misBible  for  eatabli^ing  the  custom  is  tbe  fact 
of  a  general  osage  and  practice  prevailing  In  the 
particular  trade  ot  business,  and  not  the  opin- 
ions of  witnesses  as  to  the  fairness  or  reascma- 
bleness  of  It  While  many  early  cases  held  that 
tlie  custom  could  not  be  established  by  one 
witneBS,  this  mle  has  been  almost  imlvenally 
departed  from.  It  is  uevurtheleBS  true  tfiat  tbe 
custom  must  be  proved  by  evidence  sufficient  to 
satisfy  the  jury  clearly  and  convincingly  that 
such  a  Usage  existed,  as  can  fairly  Im  presumed 
to  have  entered  into  the  intention  of  tbe  par- 
ties when  they  entered  into  the  contract  The 
character  of  tbe  proof  must  be  clear,  cogent 
and  convincing  as  to  the  antiqutty,  duratitm,  and 
universality  <tf  the  usage  In  the  locality  where 
it  is  dalmed  to  exist  •  •  «  Where  the  evi- 
dence is  uncertain  and  contradictory,  the  caa- 
ton  is  net  established,  and  tbe  court  should  so 
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Iiutniet  di»  Jniy.**  P«nlaiid  t.  Ib^  188  N.  a 
450^  Annotated  Beprint,  387,  868»  80  S.  E. 
860.  8S1. 

IS]  The  factum  probandum,  existence  of 
the  custom  relied  on,  does  not  consist  mn-ely 
of  Isolated  Instances  or  occarr^ces.  It  Is 
ratiier  the  comprehenslTe  result  of  a  series 
of  aUnltor  instances,  satisfying  the  conditions 
necessary  to  a  good  custom,  and  so  may  be 
testified  to  directly.  3  Wigmore  on  £vid«iee, 
1 1951.  The  grounds  of  a  witness'  knowledge 
may,  however,  be  ascertained,  and  when  the 
facts  upon  which  knowledge  assumes  to  rest 
are  disclosed,  the  propriety  of  the  Infnraice 
or  conclusion  Is  disclosed. 
-  In  the  case  of  Scudder  v.  Bradbury,  106 
Mass.  422,  424.  the  following  iUustraare  In- 
stmctiCHi  given  the  jury  by  the  trial  court 
was  approved: 

"It  does  not  show  a  asage  of  trade  to  show 
that  many  posoms,  or  a  majority  of  persons, 
engaged  in  the  business,  practlee  in  a  particular 
mode.  To  eonstltate  a  unge  of  trade  so  as  to 
have  it  affect  the  contract,  the  practice  must  be 
nniver»al.  If  it  is  stHDfltimes  practiced  and 
B<»[ietimea  not,  although  it  may  be  more  fre- 
quently done  than  not  done,  that  does  not  make 
wbat  in  law  is  a  usage,  which  enters  into  and 
makes  part  of  a  c<mtract.  It  must  be  the  mode 
in  which  persona  in  that  trade  do  thdr  buriness. 
The  usage  must  also  be  uniConn.  If  dUEerest 
persona  in  the  trade  practice  dlffuoitly,  it  Is 
not  a  usage,  even  thouffa  more  persons  practice 
fme  way  tlian  do  another.** 

[4]  Turning  to  the  testtmcny  ot  irttnesses 
for  Uie  d^endant,  Davis  had  no  knowledge 
of  any  instance  in  which  the  claimed  custom 
bad  been  practiced,  and  said  there  was  no 
custom  Invfdved  In  bis  purchases,  but  an 
understanding  with  fha  seller,  on  whlcb  he 
rdied.  Hmdersom's  knowledge  was  based  on 
bis  own. course  of  dealing  with  a  for^gn 
concern  and  with  the  one  local  eompauy 
wbidi  confessedly  made  adjustments.  El- 
liott dalmed  be  took  an  express  warranty 
when  he  dealt  wlOi  ttie  plaintiff,  and  be  ab- 
BotnA  dealers  fKnu  dn^  to  allow  erects  un- 
less the  mannfiicturers  allowed  thou.  Mills 
knew  nothiiv  of  any  adjustments  In  Butler 
county.  The  defendant  himself  rested  the 
duty  to  adjust  and  allow  credit  on  the  manu- 
facturer, and  not  on  the  seller,  ai^  so  put  his 
defense  out  of  court  Statements  of  some  of 
tlie  witnesses  Uiat  tbey  knew  or  had  heard  of 
other  adjustments  w^  valueless  because  ot 
the  confasi<m  in  practice  of  both  dealers  and 
drillers,  and  for  other  obvious  reasons.  The 
result  Is,  omslderlng  the  defttidanf s  evl- 
d^oe  in  the  most  favorable  aqtect,  it  failed 
to  establish  any  slngile  element  of  a  good 
custom,  Witiiiffj  the  plaintiff  to  creQSt  the 
d^eodsnt*8  account  wllli  any  sum. '  It  was 
Impossible  ttiat  tt»re  should  be  one  practice 
fur.  buyers  and  a  difleroit  i»«ctice  for  sdlers» 
and  if  the  evidence  on  behalf  of  the  plaintiff 
be  givaieny  cradenee  whatever,  tbeaKlsteooB 


of  the  claimed  custom  was  overwhelming 
disproved. 

The  writer  would  not  suffer  the  custom 
to  be  recognized  Judicially,  even  If  duly  es- 
tablished. The  effect  of  the  custom  would 
be  to  attadi  a  i^tecial  kind  of  warranty  to  an 
ordinary  sale  of  a  ominHm  chattd  manu- 
facturcjd  and  sold  for  goieral  use.  contrary 
to  the  settled  law  of  sales.  In  the  writer's 
Judgment,  the  rules  of  law  govendng  com- 
mon commercial  transactions  ought  them- 
selves to  be  certain,  uniform,  and  nnivmal, 
and  not  subject  to  local  or  particular  exc^ 
tion.  the  case  of  Olarfc  v.  Allaman,  71 
Kan.  206,  231,  80  Pac.  671,  30  L.  B.  A.  971. 
this  court  considered  the  function  of  usage 
and  custom,  and  reached  the  conclusion  that 
ertdmce  of  local  customs,  contrary  to  es- 
tablished prindples  of  law,  may  not  l>e  re- 
ceived. In  the  case  of  Hopper  r.  Sage^  112 
N.  Y.  630.  53Sv  20  N.  A  800;  851  (8  Am.  St 
Bep.  771)t  Mr.  Justice  Patftham,  speaUng  for 
the  court,  said: 

"Usage  and  custom  cannot  be  proved  to  con- 
travene a  rule  of  law  or  to  alter  or  contradict 
the  express  or  implied  terms  of  a  contract  free 
from  ambiguity,  or  to  make  the  legal  rights  or 
liabilities  of  the  parties  to  a  contract  other 
than  they  are  by  the  terms  thonot.'* 

In  CotAe^*n  note  to  BladcstmM^s  dlseuaslop 
of  file  subject  of  particular  cusfams  may  be 
found  the  following  pertinent  observations: 

"^le  moat  serious  qoestion  pertaining  to  us- 
ages is  whether  they  ar«  admissible  in  any  case 
when  th^  oppose  or  alter  a  general  principU 
ot  rule  oi  law,  and  upon  a  Axed  state  of  f^ts 
would  make  tiie  1^  liihts  nr  liabilities  of  Oe 
parties  other  than  they  are  by  the  common  law. 
We  think  we  are  Justified  by  the  authorities  in 
answering  this  question  ia  the  negative:  'Noth- 
ing,' says  Chief  Justice  Gibson,  'should  be  saore 
pertinacioQsIy  resisted  than  those  attempts  to 
transfer  the  faactions  of  the  Judge  to  the  wit- 
nesses* stand,  by  evidence  of  customs  in  dooga- 
tion  of  the  general  law.  that  would  involve  the 
responsibilitiet  of  the  parties  in  rules  whose 
existence,  perhaps,  they  had  no  reason  to  sus- 
pect before  they  cams  to  he  api^ied  to  thar 
rights.'  Bolton  v.  Oonlter.  1  Watts  [^]  860. 
*  *  *  Though  usage,'  said  OUef  Justice 
Kent  la  often  reswted  to  tme  explanation  of 
commercial  instruments,  it  never  is,  nor  ooiht 
to  be,  received  to  ooatradict  a  settled  rule  ol 
commercial  law.'  Frith  v.  Baker,  2  Johns.  [N, 
Y.]  335.  *  *  *  A  commercial  usage  is  a  long 
and  uniform  practice,  applied  to  habits,  modes, 
and  orarses  of  dealing.  It  rdates  to  modes  of 
action,  and  does  not  comprehend  the  mere  adop- 
tion of  certain  peculiar  doctrines  w  roles  of 
taw.  Zt  may  (^rate  to  give  offset  to  oontiaets 
different  trim  that  which  the  oommoa  law 
would  have  done,  but  the  consequent  variation 
of  the  legal  rights  of  the  parties  is  only  the 
result  of  the  mode  of  dealing.  The  adoption, 
however,  of  a  mere  doctrine  as  to  the  right* 
and  obligati<Hi8  of  the  parties  under  a  contract, 
which  doctrine  is  contrary  to  the  rule  of  the 
common  law  on  the  subject  u>  ^  instance, 
tfii^  a  warranty  diould  bo  implied  In'  a  sals 
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of  chattels  where  tke  common  law  implied  none 
<Coxe  V.  Heisler.  Id  Penn.  St.  243 ;  WetherUl  y. 
NeUeoD,  20  Penn.  St  448  [54  Am.  Dec  741] ; 
Dickinson  t.  Gay.  7  Allen  [Mass.]  29  [83  Am. 
Dec.  606] ;  Tremble  t.  Orowell*  17  Mich.  493), 
«r  thAt  ■  warranty  ahoald  not  eziit  where  the 
common  law  implies  one  (Whitmore  T.  SonUi 
Boston  Iron  Co.,  2  Allen  [Mass.]  52)  is  beyond 
the  proTince  of  a  commercial  usage.  The  dia- 
tinctioQ  has  been  well  said  to  be  somewhat  nice 
(per  Chapman,  J.,  in  Dickioson  v.  Gay,  7  Al- 
len [Mass.]  87  [83  Am.  Dec  666])  and  it  cer- 
tainly has  not  always  been  kept  In  view,  bnt  it 
is  beUeved  to  be  sonnd,  and,  If  adhered  to,  will 
tODd  to  uniformity  in  the  law,  and  to  protect 
parties  against  aaages  of  unicertain  character 
and  doobtful  propriety."  Gooley's  Blackstone 
C!d  Ed.)  bottom  page  47. 

The  court  bas  -not  deoned  It  necMsary  to 
decide  this  very  important  qnestloii  in  this 
case. 

The  Judgment  of  the  district  court  Is  re- 
Tersed,  and  the  cause  Is  remanded,  with  dl- 
ncfl<m  to  alter  Judgment  for  tlie  jdalntlff. 

AH  the  Justioes  concurring. 


OM  Knn.  «22) 

KEENMBIT  t.  8T.  PADI#  FIBB  ft  MANNB 
ma  GO.  (Na  220M.) 

{Soprcone  Court  of  Kansas.    April  12,  1919.) 

(SpUabut  by  the  Ctmrt.) 

1.  Imnr&ANCB  «=:>606— Fnts  Insuuit'cb— Iir- 
■ckbd'b  Ddtt  TO  Pboteot  Pbopbbtt. 

A  prorision  in  a  fire  insorance  policy  corer- 
ing  wheat  in  the  atad:,  reqairing  Ae  assnred, 
if  fire  occur,  to  protect  the  propoty  from  fnr- 
tlier  damage,  applies  to  propnty  InTtdved  in  the 
fire,  and  not  to  unaffected  stacks  remote  from 
those  consumed. 

2.  AanomfKnTs  or  IIbjm»— SumcixNOT.  ' 

VarioDB  assignmoitB  of  vma  couddered,  and 
MA  to  be  wttiioat  mbstaritlal  merit 

Appeal  fn»n  Dlstrlot  Oonrt^  Barbw  Connl^. 

Action  B.  a  Keim^  against  Uie  St 
Paul  Flie  ft  Harlne ,  Inaurance  Ctnupany. 
Judgment  for  plaintiff,  and  defendant  ap* 
peals.  Afflrmed. 

C  A.  Matson,  of  Wichita,  Samuel  Grlffln, 
of  Medicine  Lodge,  and  I.  H.  Steams,  of 
Wli^ita,  fgr  appellant. 

MobH  Ttncber  ft  "BwxA  and  BHdd  ft  Orr, 
all  oif  Medicine  Lodg^  fbr  awellea. 

BUBGH,  J.  The  action  was  one  to  realize 
on  a  fire  Inanrance  policy  corerli^  wheat  In 
the  atadt  The  verdict  and  judgment  were 
for  the  plaintiff,  and  the  defendant  appeala 

Hixn  Insured  wheat  was  stated  in  stack 
yards  In  the  field  fnnn  whldi  It  was  cut 
SfHne  of  the  stark  yards  were  not  burned. 


Those  wbldi  were  burned,  compri^g  17 
stacks,  extended  In  an  Irr^Eular  row  from 
east  to  west  In  the  son  th  part  of  the  field,  and 
were  a  total  loss.  The  others,  comprising  9 
stacks  and  several  small  piles,  were  in  the 
north  part  of  the  field.  The  shortest  distance 
between  the  two  sets  of  stadi  yards  was 
about  20  rods.  There  was  delay  In  threshing 
the  unburned  wheat,  and  it  sutfered  damage 
from  wet  weather.  Some  ot  the  small  plies 
were  eaten  by  diicftens.  The  policy  contain- 
ed the  following  provision: 

"If  fire  occurs,  the  insured  shall  give  Immedi- 
ate notice  (tf  any  loss  tberaby  in  writiiMr  to  tUs 
company,  protect  the  propoty  from  further  dam- 
age^  forthwith  separate  the  damaged  and  un< 
damaged  personal  property,  put  it  in  the  beat 
possible  ordo-,  make  a  comidete  inventory  <4  the 
same  •  • 

[1]  It  ia  said  the  failure  to  protect  the 
wheat  which  was  not  burned  avoided  the 
policy.  The  quoted  provision  of  the  policy 
related  tQ  pn^rty  Invented  ih  the  fire,  and 
not  to  unaffected  stacks  runote  from  those 
which  were  burned.  A  claim  that  the  policy 
was  procured  by  misrepreaentatloh  was  not 
sustained  by  the  evldmce. 

[2]  The  defense  to  the  action  was  that  the 
plaintiff  burned  his  own  wheat  The  plaintiff 
had  previously  been  tried  on  a  criminal 
charge  of  the  same  kind,  and  had  been  ac- 
quitted. No  prejudicial  error  affecting  any 
substantial  right  of  the  defendant  respecting 
that  Issue  is  disclosed.  It  is  said,  however, 
that  the  plaintiff  succeeded  in  getting  before 
the  jury  the  fact  that  he  had  been  acquitted 
of  the  criminal  charge.  The  fact  of  a  former 
trial  was  developed  in  the  examination  of 
jurors,  the  examination  of  witnesses,  and  In 
other  inevitable  ways.  No  evldeqce  was  in- 
troduced trading  to  show  what  the  former 
verdict  was,  and  no  stat^ent  was  made  by 
the  plalntUTs  counsel  or  any  one  else  as  to 
the  nature  ot  the  former  verdict.  The  court 
instructed  the  jury  fully  concerning  the  Im- 
materiality and  unimportance  of  the  fonnor 
proceeding,  and  Aere  is  nothing  in  the  rec- 
ord to  Indicate  that  Ok  jury  dlsr^arded  die 
Instruction. 

There  Is  nothing  else  of  importance  in  the 
case.  Olie  findings  of  the  jury  were  sustained 
by  the  evidence,  and  there  is  nothing  in  the 
abstract  to  indicate  that  the  faxj  acted  fnun 
passion  or  prejudice^  The  attorney  fee  allow- 
ed was  well  within  the  evidence  on  the  sub- 
ject The  district  court  was  in  portion  to 
make  a  just  estimate  of  the  nature  and  ex- 
teoX  of  the  s^Tlces  performed.  No  abuse  of 
authority  at^ears  and  the  aUowance  win  not 
be  disturbed. 

The  judgment  of  the  district  court  is 
affirmed. 

All  the  Justices  cpncnrrlng. 


#cs»For  gthar  eaM  Me  same  toplo  and  KBT-HUMBnt  In  all  Ksr-Nvmbared  Diseeta  and  laden* 
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HBNDEBSON  et  aL  t.  MAGNOLIA  PETRO 
LBUU  00.  (Now  21978.) 

(finpieme  Coart  of  Kajuaa   April  12,  1919.) 

fByUaJmt  Court.) 
Odbtohb  xnd  Ubaou  «=3lG-On.  aud  Gas 
Wklu— Loss  or  Fbopbbtt— BviDBirGB— IjO- 

Oil>  OUSTOUS. 

In  an  action  to  recover  for  the  value  of  well 
drilling  tools  wUcb  were  destroyed  hj  fire,  it 
was  diowD  that  plaindfib  agreed  to  drill  an  oil 
and  saa  well  for  the  defendant  and  were  to  re- 
ceive yi.76  a  foot  and  f 60  a  day  for  day  work, 
which  included  underreaniiDC,  poUinfl:  the  pipea, 
cleaning  out,  and  work  of  that  kind.  Nothing 
waa  aaid  about  the  responaibility  of  uther  pai^ 
t7  for  losses  of  tools  by  fire  or  otherwise.  AeU, 
that  4n  aodi  ui  actiHi  it  ia  incomp^ant  to  prara 
an  alleged  general  usage  and  local  custom 
throni^at  the  oil  fields  of  Kansas  that  when 
drillera  are  working  for  and  under  the  direction 
of  tha  owner  of  the  well  being  drilled,  the  lat- 
ter is  responsible  for  loasea  to  tiie  drilleiB'  tools 
resulting  from  fires. 

Ajweal  from  District  Oonrt,  Butler  Conntr. 

Action  by  3.  L.  Heodmon  and  anottier  do> 
Ing  boBiiieas  under  the  firm  name  ud  style 
of  Hendersra  Sonthttn  against  tbo  ICag- 
mdla  Petroleum  Company;  a  Jolnt-etock  as- 
sodattm.  Judgment  for  plalntUTs;  and  de- 
fendant atveala.    Reversed  and  remanded. 

Blafcoiey  ft  Maxey,  of  Tolaa,  OkL,  and 
Leydig,  Geddes  &  Grant,  of  Bl  DOTado,  for 

appellant 

0.  L.  Harris  and  Leland  &  Bond*  aU  of  M 

Dorado,  for  appellees. 

PORTER,  J.  malntiffs  recovered  Jndgment 
against  the  defendant  for  the  value  of  well 
drllllDg  tools  wbldi  were  destroyed  by  fircL 
The  defendant  appeals. 

The  petition  alleged  the  employment  of 
I^aintifFa  under  an  oral  contract  to  drill  an 
oil  and  gas  well  on  defradanfs  premises; 
that  during  the  progress  of  the  work  a  fire 
occurred  without  plaintiffs'  fault,  which  de- 
stroyed their  drilling  tools  and  outfit,  whi<ji 
were  of  the  valne  of  $1,267.62.  The  petition 
then  alleged  that  It  was  the  general  usage  and 
custom  throughout  the  oil  fields  of  Kansas, 
well  known  to  defendant,  that  when  drillers 
are  working  for  and  under  the  direction  of 
the  owners  of  the  well  being  drilled,  the  Int- 
ter  are  reqMnslble  for  losses  resulting  from 
flres  occurring  ttirongh  no  fault  of  the  dril- 
lers. 

In  addition  to  a  general  denial  the  answer 
alleged  that  the  fire  was  caused  by  the  negli- 
gence of  plaintiffs  In  placing  their  boiler  In 
dose  proximity  to  the  well,  from'  which  gas 
was  escaping,  and  in  leaving  the  boiler  with 
a  Are  under  It,  well  knowing  the  danger  of  the 
gas  Igniting.  In  a  cross-petition  It  was  al- 
leged that  the  same  fire  destroyed  the  derij 


rlclc  beloi^^lng  to  defendant;  tliat  It  was  th.^ 
general  usage  and  custom  throughout  the  oU 
and  gas  fields,  well  known  to  plaintiffs,  that 
ttiey  would  be  liable  for  losses  to  defmdant^ 
derrick  by  fire  under  such  circumstances^  and 
defendant  asked  ju^ment  for  $1,600.  tba 
value  of  the  derrt^ 

The  oral  contract  was  tbnt  plaintiffs  were 
to  drlU  the  weU  for  $1.75  a  foot  and  $60  a  day 
for  day  work,  whi<di  Included  underreandng, 
pulling  the  pipes,  cleanii^;  out  and  woric  of 
that  kind.  Nothing  was  said  about  the  re- 
spcxislbllity  of  eltlier  partgr  for  losses  of  to<^ 
by  lire  or  otherwise.  TbB  i^alntilEs  employed 
their  own  men  who  did  tiw  work  on  the  well. 
The  drillers  eaiconntered  strong  gas,  and  on- 
der  the  directloD  of  the  defendant  a  "bradeo- 
head**  was  put  on.  wtai(A  Is  ft  device  for  piping 
the  gas  away  from  the  well.  Wlmi  the  drill- 
ing reached  2,000  feet  defendant  directed 
plaintiffs  to  cease  drIUtng  and  to  nndorream. 
In  order  to  do  tlila  It  became  nece«az7  to 
remove  the  bradenhead.  Late  on  the  same 
day  a  part  of  the  dwrifk  was  broken,  and  It 
was  necessary  to  wait  nntU  the  next  morning 
b^re  it  could  be  impaired.  Malntlffs  bad 
located  their  boiler  at  a  distance  of  about 
110  feet  east  of  the  well.  When  the  parties 
quit  woclc  fliat  erenlag  tlie  wind  was  bloving 
strong  from  the  west.  Southern,  one  of  the 
plain tiCCs,  testified  that  there  was  a  good  deal 
of  wind,  and  anne  of  the  workmen  were 
afraid  of  flee  wben  they  atopQei.  work ;  that 
there  was  a  lot  of  gas  there,  and  that  the 
farm  boss  of  ttw  defendant  directed  plaintUfs^ 
men  to  remain  out  there  that  night  and  stay 
aroond  the  worik.  He  tostifled: 

"When  the  bradenhead  was  taken  off  it  oc* 
curred  to  me  that  the  boiler  should  be  set  back, 
and  I  spoke  about  it  *  *  *  I  placed  the 
boiler  in  place  in  the  beginning,  and  it  was  my 
boOer,  and  my  men  set  It  I  thought  it  aiioald 
be  set  bad  when  the  bradenhead  waa  taken  oC, 
but  I  did  not  consider  it  my  place  to  set  it  back. 
*  *  *  I  was  paid  for  putting  the  bradoihead 
on.  It  was  famished  by  the  company,  and  my 
men  helped  to  do  it.  *   We  knew  the 

volume  of  gas.  It  was  gettfng  pretty  strong, 
and  the  boiler  Is  an  vpea  fire,  about  HO  feet 
from  the  hole." 

The  testlmcmy  is  undisputed  that  the  On, 
which  occurred  at  2S0  on  the  foUoving  morn- 
ing, was  caused  by  the  gas,  which  was  flow- 
ing from  the  well,  becoming  Ignited  by  the 
fire  under  the  boiler.  Testifying  to  the  ens* 
torn  upon  which  plaintiffs  relied,  Mr.  South* 
ern  said  In  substance  that  where  a  contractor 
Is  drilling  by  the  foot  he  is  responsible  for 
any  loss  but  when  he  Is  doing  work  by  the 
day,  such  as  underreaming,  the  owner  of  the 
well  is  liable  for  any  loss  by  fire,  or  loss  a< 
tools,  in  ftict,  for  any  loss  the  driller  may  sns* 
tafn. 

We  are  satisfied  die  Judgment  cannot 
I  stand,  and  that  It  was  error  to  overrule  Qie 


#s»For  other  cam      ammm  b^lo  and  KBIT-NUIIBBR  lo  alt  Key-Nambtt«d  Dlsesta  and  Indezsa 
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demarrer  to  the  evidence.  There  waa  do  thing 
umblguons,  or  uncertain,  or  indefinite  about 
the  terms  of  the  contract  Who  ahoold  be  re- 
sponsible for  the  loss  of  the  drUleis'  tools  in 
case  flre  occurred  was  something  entirely 
collaterai  to  the  contract  It  was  not  neces- 
sary to  agree  upon  that  in  order  to  make  ef- 
fective the  contract  for  drilling  the  welL 
The  proper  office  of  usage  or  custom  is  to 
explain  technlcai  terms  in  contracts,  or  to 
make  certain  that  which  Is  indefinite,  ob- 
scare,  or  amUgnoos.  McSherry  v.  Blanch- 
field,  68  Kan.  310,  75  Pac.  121.  It  is  proper  to 
supply  by  custom  necessary  matters  npon 
which  the  contract  is  silent  but  It  is  never 
used  to  make  a  contract  al>out  a  collaterai 
matter  which  is  not  necessary  to  and  bound  up 
In  the  contract  Wherever  it  is  necessary  In 
order  to  make  the  contract  effective,  It  Is 
competent  to  show  custom  and  usage.  In  a 
case  where  one  of  the  parties  extracted  to 
furnish  brick  In  a  building  at  a  certain  price 
per  thousand,  there  was  no.  method  provided 
In  the  contract  how  the  number  of  bricks 
should  be  ascertained.  After  the  building  was 
completed  a  dispute  arose  as  to  the  number  of 
brick  used.  It  was  not  practical  to  count 
them,  and  It  was  held  competent  to  prove  a 
general  custom  and  nsage  In  the  dty  of 
Wichita  at  the  time  the  contract  was  made, 
which  the  number  of  bricks  in  a  wall  were 
eetimated  by  certain  measurements.  Smythe 
T.  Parsons,  37  Kan.  79,  14  Pac  444.  There 
was  am  obviooa  ondsslcHi  of  something  abso- 
lutely necessary  to  make  the  contract  itself 
cffectlT& 

In  Atkinson  r.  Eirkpatrick,  90  Eatf.  616, 135 
Pac.  579,  a  cnsbHn  was  held  Inadmissible. 
There,  d^endant  when  sued  for  r^t  of  a 
store  building,  claimed  the  right  to  deduct 
from  the  rent  the  amount  he  had  paid  for 
water,  claiming  a  well-recognlzed  custwn  In 
Arkansas  Oity  by  whldi  the  U^dlord  of  busi- 
ness property,  in  the  absence  of  any  agree- 
ment, paid  the  watw  rent  The  lease  was  in 
writing,  and  made  no  provision  as  to  which 
party  shotild  pay  for  the  water.  a%e  jury 
found  that  a  custom  of  that  kind  obtained  as 
claimed  by  the  defendant  The  Jadgment 
was  reversed.  It  waa  held  that  the  eilsteoce 
of  the  alleged  usage  or  custom  could  impose 
no  liability  upon  the  landlord  nor  create  a 
contract  where  the  parties  had  made  none. 
It  is  proper  to  show  a  custom  or  usage  in  or- 
der to  saM>ly  portions  of  a  contract  which 
the  parties  have  made,  but  which  do  not  ap- 
pear on  the  face  of  the  contract  or  which 
have  been  obvloudy  omitted.  See,  also, 
Bckhardt  t.  Taylor.  90  Ean.  696, 136  Pac.  218. 

Well-known  principles  ot  law  goremed  the 
rights  of  the  parties  in  the  present  case.  In 
the  absonce  of  a  special  contract  covering  the 
matter,  the  plaintiffs,  in  order  to  recover 
against  defendant,  would  have  been  obliged 
to  show  that  the  injury  or  deatructioQ  of  the 
totds  was  eauaed  hj  some  negligent  act  of 


the  defendant  They  could  not  by  proof  of  a 
local  custom  or  usage  impose  upon  the  dft> 
fendant  a  liability  aritdng  out  of  a  collateral 
matter  wholly  outside  of  the  contract. 

Moreover,  the  evidence  otTered  by  plaintiffs 
was  insufficient  to  eetabll^  the  existence  of  a 
well-known  and  recognized  custom.  As  to 
the  diaracter  and  degree  of  proof  required 
to  show  a  local  custom  contrary  to  establish- 
ed principles  of  law,  see  JaredEl  Utg.  Go.  t. 
Merrlam,  180  Pac.  224. 

There  is  no  force  in  the  contention  that  de- 
fendant; by  alleging  a  custom  in  the  cross- 
petition,  is  estopped  to  deny  the  existence  or 
Ic^al  effect  of  the  custom  pleaded  and  relied 
uptm  by  the  plaintlffa 

It  foUows  that  the  judgment  will  be  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  enter  Judgment  for  the  defendant 

All  the  Justices  concurring. 


OM  Kan.  MS) 

ROOT  et  al.  t.  CITT  OT  TOPBKA  at  aL* 
(No.  22077.) 

(Snpreme  Court  of  Eansas.  April  12,  1919J 

(Spltabua  hu  ihe  Oourti 

1.  MunciPAi,  OoRPOBATiona  ^269(Z>— Bx- 
PATINO  Aim  BKOOBBINO  BrBBEIS— Stato- 
TOKT  AVtBOaiTT. 

Section  1282  <tf  the  Goieral  Statntoi  of 
1916  autluHises  a  dty  of  tbe  first  dass,  in  the 
ezereise  (tf  ita  goraminf  office^  discretion,  to 
repave*  raenrt^  and  i«aarfaoe  a  itreat  alrwdy. 
paved.  - 

2.  IirnTNcnoir  «9>74  —  Action  to  Bbotoo- 
Tiva  Admiitistbative  OnrtCBBS~B1uin>. 

Tbe  rule  followed  that  in  the  absence  of 
pleading  and  proof  of  fraud,  oppreadon,  or  bad 
faith,  the  courts  are  not  authorised  to  hiterf»e 
by  injunction  with  matters  which  have  been  In- 
trusted by  the  Legidatora  to  sxeenttve  admin- 
istrative  officers. 

8.  Municipal  Gobpobations  ^828(1)  — 
STBEET  iHraOTUCBHT  —  Ihjukotioh  — 
Gbouhob. 

Where  plalntifTB  petition  tor  an  iojanctlon 
to  prevent  the  repavement  of  a  street  and  to 
prevent  the  levy  and  collection  of  taxes  to 
pay  £or  such  improvements  seta  out  aa  part  of 
that  petition,  tbe  official  proceedings  and  pub- 
lidied  resolntifm  of  a  dty  government  redting 
ttiat  the  mayor  and  commlnlonerB  have  deemed 
it  necessary  and  for  the  best  intereste  (tf  the 
city  that  die  street  be  repaved,  etc.,  and  the 
petition  does  not  diarge  the  dty  government 
with  fraud,  oppreaaion,  or  bad  faith,  an  allega- 
tion in  tbe  petition  that  t^e  street  waa  already 
paved,  and  that  such  pavement  waa  "in  perfect 
repair  and  condition."  coold  raise  no  Justiciable 
question  of  fact  dnce  ndther  tbe  plaintilTa 
contention  nor  the  opinion  of  the  court  as  to 
the  condition  of  the  pavement  would  aviil 
against  the  bona  fide  and  unlmpeadied  deto- 
minatlon  of  the  dty  government  to  the  con- 
trary. 


^»rar  otlur  oasH  m*  sam*  tople  and  KBT-NUHBBR  in  all  K«r-NumtMnd  DlsMts  and  lattaxM 
•R«b«ariiig  denied  lUr  M.  Ult. 
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Appeal  from  District  Court,  Shawnee 

Gonntsr. 

Action  tor  Injooctloo  by  Laura  O.  Boot 
and  ottaran  againat  the  City  of  Topdca  and 
otbera.  Demurrer  to  petition  sustained,  and 
plaintiffs  appeaL  Affirmed. 

mnun  C  Boot;  of  Topdca,  for  appellants. 
George  P.  Haydoi,     T<veba,  and  J.  T>.  M. 
Hamilton,  of  Kansas  City,  Ma,  for  appellees. 

DAWSON,  J.  The  plaintiff  ai)peals  from  a 
Judgment  sustaining  a  demnrrer  to  her  peti- 
tion, in  which  she  songht  to  enjoin  the  dty 
of  l\^>Aa  and  Its  mayor  and  commissioners 
from  resorfadng  and  reguttering  and  repay- 
ing a  portion  of  a  street,  and  from  levying 
and  collecting  taxes  on  plaintiff's  lots  abut- 
ting thereon  to  pay  tor  such  Improvements. 

Plaintiff's  petition  alleged  that  she  owned 
certain  lots,  which  would  be  subjected  to  tax- 
ation for  the  projected  ImiHwemraits;  ^t 
there  was  no  law  giving  the  right  to  repave, 
resurface,  or  regutter  a  paved  street;  that 
the  street  was  already  paved  with  vitrified 
bride  and  curbed  with  Umestone;  and  that 
the  adjacoit  property.  Including  plaintiff's, 
had  bera  subjected  to  taxaUon  for  10  years 
to  pay  for  sudi  paving,  and  that  the  last  an- 
nual installment  of  such  special  taxes  had 
but  reooitly  beu  paid ;  that  the  paving  of 
vltrlfled  bride  and  the  guttering  was— 

"in  perfect  repair  and  condition,  and  constantly 
used  b7  Uie  traveling  public  for  OonveyanceB 
and  vehicles  of  all  kind* ;  that  automobile  driv- 
ers use  said  street,  driviug  up  and  down  the 
same,  and  over  said  pavemoit,  at  a  speed  of 
frMD  35  to  SO  miles  per  hour,  at  alt  hours  of 
the  day  and  night" 

Her  petition  also  set  out  a  copy  of  a  pe- 
tltlMi  of  resld^t  owners  of  property  affected 
by  the  proposed  ImprovemMits,  praying  that 
the  work  be  done,  and  alleged  that  on  Janu- 
ary 1,  1018,  the  dty  commissioners  granted 
the  petition,  and  found  and  certified  that  It 
was  signed  by  a  majority  of  the  resldrat  lot 
owners. 

"Plaintiff  further  avers  that  said  petition 
above  set  out  is  not  a  petition,  as  provided 
b;  law,  to  repave  Topeka  avenue  from  the 
south  line  of  Fourteenth  street  to  the  north 
line  of  Eudid  avenue,  but  ii  a  petition  seeking 
to  give  to  the  dty  of  Topeka  and  Iti  board  of 
onunlssloners  power  and  aotfaority  to  resurface 
and  regutter  Topeka  avenue  from  the  south  line 
of  iTourteenth  street  to  the  north  line  of  Euclid 
avenue,  by  pladng  on  and  covering  the  present 
vitrified  brick  pavement  with  an  asphaltic  con- 
47ete  surface,  for  the  purpose  of  making  a 
smooth  driveway  and  boulevard  of  said  Topeka 
avenue,  to  cater  to  the  wishes  and  derirea  of 
the  Automobile  Association  tit  the  City  of  To- 
peka," 

The  petition  also  sets  out  In  full  the  no- 
tice first  published  February  0. 1918.  redtlng 
the  mayor's  and  conunlsdoaora*  resfdntltMi  to 


do  the  paving  and  Improvement  work  com- 
plained of,  and  also  a  copy  ot  plaintiff's  pnv  . 
test  which  was  presented  to  the  dty  govern* 
ment  on  Mardi  II,-  1918.  (The  question 
whether  the  plalntKTs  protest  was  filed  In 
time  Is  not  raised  in  defradants'  brief.) 
The  resolution,  In  part,  reads: 

"Besolved,  that  the  mayor  and  board  of  com- 
missioners of  the  dty  of  Topeka.  Shawnee  coun- 
ty, Kansas,  deem  it  necessary  for  the  beet  in- 
terests of  said  dty  that  Topeka  avenue,  frmn 
the  south  line  of  FourtemQi  street  to  the  north 
line  at  Eudid  avenue,  in  said  dty,  be  guttered 
and  repaved  *  *  •  with  aipbaltic  concretB 
surface  tm  pressed  hAA  pavement  as  a  base.** 

[1-S]  Plaintiff  contends  that  the  sUtuto 
does  not  authorize  the  proposed  work.  Id 
part  it  reads: 

"When  the  mayor  and  council  or  mayor  and 
commissioners  shall  deem  it  necessary  to  curb, 
gutter,  pave,  macadamise  w  grade,  or  recurb, 
regutter.  repave^  remacadamlse  or  r^rade  an; 
street,  lane,  avenue  or  alley,  or  an;  part  therei^ 
or  build  or  construct  any  sewer  within  the 
Umiti  of  the  dty,  for  which  a  spedal  tax  is 
to  be  levied,  such  mayor  and  council  or  mayor 
and  commissumers  shall  by  lesolntion  dedare 
sueh  wwk  or  IminwemeDta  neoessaiy  to  be 
done,  and  sodi  resolution  shall  be  publldied  for 
six  days  in  the  offidal  paper  of  the  dty,  if  the 
same  be  a  daily  paper,  and  for  two  amsecutive 
weeks,  ^if  the  same  be  a  weekly,  and  If  a  ma- 
jority of  the  resident  owners,  owning  a  ma- 
jority in  sqnare  feet  of  the  lota  or  real  estate 
liable  to  taxation  therefor  shall  not  wiOiin  twen- 
ty days  thereafter  file  with  the  derk  of  sudt 
dty,  their  protest  in  writing,  against  such  im- 
provement, then  sudi  mayor  and  council  or 
mayor  and  commissioners  shall  have  power  to 
cause  such  improvements  to  be  made,  and  to  ew- 
tract  therefor,  and  to  levy  taxes  as  provided  by 
law,  and  the  work  may  be  done  before,  during 
or  after  the  collection  of  a  special  assessment, 
as  may  be  deemed  proper  by  the  mayor  and 
council  or  mayor  and  comminimers."  SectlMi 
123%  Ooi.  Stat.  UOS. 

Plaintiff  says  this  statute  does  not  warrant 
the  repaving,  ete.,  of  a  "pierfectly  paved 
street,"  and  that  defmdants'  demurrer  admit- 
ted the  truth  of  the  allegation  of  her  petition 
that  the  street  was  In  "perfect  repair  and  con- 
dltlon."  But  aU  the  allegations  of  plalntUTs 
petition  are  to  be  read  and  construed  togeth-. 
er,  and  stie  set  out  In  detail  as  part  of  b» 
petitl<»i  the  tallying  residents*  petition  that 
the  street  be  repeved  and  the  resolution  of 
the  dty  that  the  street  be  repaved.  TtAs  reso- 
lution must  be  read  in  cramectlon  with  plaln- 
tiff*8  allegation  that  the  street  was  "In  per^ 
feet  repair,"  and  the  resolution  dearly  shows, 
beyond  dispute,  that  the  mayor  and  commis- 
sioners were  of  a  different  oplnlwi  touching 
the  condlticn  of  the  10  year  old  pavement, 
and,  since  the  petition  diarges  ndther  fraud, 
oppression,  nor  bad  faith,  her  all^atlon  that 
the  street  was  in  "perfect  repair  and  condi- 
tion" can  have  no  more  significance  attached 
to  it  than  as  an  expression  of  her  sincere 
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optnlon  B&d  belief,  which  is  at  variance  with 
the  equally  sincere  <91u1(hi,  Jadgment,  and 
discretion  of  the  defoidanta,  who  as  dty  of- 
ficials are  charged  with  the  power  and  duty 
to  determine  the  fact  The  coarts  are  not 
aathorized  to  adjudicate  a  mere  difference  of 
oplnl<Mi  between  a  taxpayer  and  a  dty  gor- 
enunent  tondilng  the  necessity  or  desirabil- 
ity of  a  public  improvement  so  l<Hig  as  there 
is  no  Issue  raised  attacking  the  city's  good 
faith.  It  was  said  hi  the  City  of  Holton 
Case: 

"It  is  contended  tbat  the  paving  was  mmeces* 
saty.  and  that  the  action  of  the  city  offidals 
was  arbitrary.  The  coart  foand  otherwise,  and 
made  a  finding  tiiat  the  best  interests  of  the  city 
would  be  served  by  paving  the  three  bloclcs  in 
oontroversy.  That  was  farther  than  the  court 
needed  to  go,  for  that  matter  was  vested  in  the 
dty,  and  not  in  the  court  and  wd  Ions  as  the 
court  failed  to  find  that  die  dty  had  abused  its 
power,  Uiere  could  be  no  Judidal  Interference, 
sren  If  the  court  itielf  had  thoat^t  the  paving 
mmeGessaTy."  Fairdiild  v.  City  <jt  Holtcoi,  101 
Kan.  SSO,  888, 166  Paa  SOB,  00(L 

The  Jndgmoxt  is  aflSrmed. 
All  the  Justices  concorrln^ 


OM  Kan.  •»> 

SMITH  T.  SMITH  et  aL   (No.  220S1.) 

(Sn^wrae  Court-  of  Kansas,   ^rll  12,  1919.) 

(Syttabut  by  the  Court.} 

1.  DlVOBOB  ^»2S4— SCPPOBT  OW  MlHOB  CHIL- 
DBBV— FaXHKB'S  RsOOVXBT  DV  P0|BSBS8I0N 

or  Beazjit. 
In  an  actitn  by  a  faflitt  to  recover  from  his 
eUIdren  the  posscssiwi  of  real  estate,  the  rents 
and  profits  of  which  under  a  decree  of  divorce 
had  beoi  set  aride  for  the  support  of  the  minor 
diQdreu,  the  provisions  of  the  former  decree  are 
oonsideried,  and  Held,  that  the  diildren'a  rights 
tD  the  rents  and  profits  ceased  when  the  young- 
est diild  attained  majority,  and  that  the  father 
is  now  entitlad  to  the  possession  of  ths  land. 

2.  iHTAim  t-nl  Mctotitt— STATPm 

Chapter  184,  Laws  of  1917,  "extending  the 
period  of  minority  in  males  and  females  to 
twenty-one  years,"  did  not  change  the  status 
of  one  who  had  already  reached  the  age  ot 
majority  under  the  former  law, 

(Additional  SvUabut      EditorUil  Biaff.) 
B,  DXVOBOS  «=S>254  —  OONSTBTTOnOK  OW  Dl- 

OBEB— QtntsnoN  fob  Jubt. 
In  father's  action  to  recover  from  his  chil- 
dren the  possession  of  realty,  the  rents  and 
profits  of  which  had  been  set  aside  by  a  decree 
of  divorce  for  the  support  of  minor  children,  the 
interpretation  of  decree  was  for  the  court  alone. 

4.  AfPKAI.  AND  Brrob  «=»10K2({9— EUriclkss 
Ebbob— Adhission  or  SviOEnoB. 
In  father's  action  against  dilldm  for  pos- 
asMkHi  of  real^,  tlie  rents  and  profits  «tf  which 


had  been  set  aside  by  a  divorce  decree  for  thdr 
support,  where  court  correctly  construed  de- 
cree to  entitle  father  to  possession  after  young- 
est  child  reached  majority,  the  admission  or 
rejection  of  evidence  of  attorneys  in  divorce 
suit  as  to  purpose  of  decree  cmild  not  have 
prejudiced  defendants. 

Appeal  from  Distiict  Ccmrt,  Miami 
County. 

Suit  by  JtOm  Smith  against  Dora  Smith 
and  others.  Judgment  for  plaintiff,  and  de* 
fradants  appeal.  Affirmed. 

W.  L.  Joyce  and  S.  J.  Shlvely,  both  of  Pa- 
ola,  for  appellants. 
B.  J.  Carver,  >of  Paola,  for  appellee. 

PORTBR,  J.  John  Smith  sued  to  recover 
possession  of  27.65  acres  of  land  In  Miami 
county.  The  defendants  are  his  former  wife 
and  their  dilldren.  His  interest  in  ttw  land 
was  acquired  by  a  deed  from  bis  parents 
executed  In  1896,  which  gave  him  only  a  life 
estate  with  remainder  to  his  chlldrra.  In 
1902  his  wife,  Dora  Smith,  obtained  a  di- 
vorce from  him  in  the  district  court  of  Mi- 
ami county.  The  decree  awarded  the  cos- 
tody  of  the  minor  dilldren  to  the  wife,  and, 
after  setting  aside  to  her  a  smaller  tract  of 
land,  gave  the  rents  and  profits  of  the  lands 
now  in  controvert  for  Hie  support  and  edu- 
cation of  the  minor  children,  with  a  provl- 
aioa  that  the  wife  should  have  the  care, 
management,  and  cwtnA  ot  the  lands  to  use 
or  rent  for  and  in  behalf  of  the  mlnw  dill- 
dren until  the  youngest  should  become  of 
age,  and  In  case  of  the  death  of  the  wife 
during  the  minority  o/C  the  dilldien,  then 
the  guardian  should  control  the  lands  for 
them.  This  action  was  brought  duMtly  after 
the  youngest  dilld  attained  ber  maj<Nltf, 
and  the  controversy  turns  upon  the  proper 
interpretation  of  that  portion  oi  the  decree 
in  the  divorce  action  relating  to  the  diU- 
dren's  interest  in  the  rents  and  profits  of  the 
land  belonging  to  John  Smith. 

The  court  sustained  the  contentlcni  of  the 
plaintlfT,  and  held  that  the  children's  right 
to  the  rents  and  proBts  ceased  what  the 
youngest  child  attained  majority,  and  ttiat 
the  father  is  now  entitled  to  the  possession 
of  the  land  during  the  rMnaindor  of  his  Ufto. . 
Tte  defendants  bring  the  case  here  for  re- 
view. 

The  provision  for  the  children  In  the  de- 
cree of  divorce,  reads: 

"The  court  further  orders  and  decrees  that 
the  minor  children  *  •  *  shaH  during  the 
life  of  the  d^endant  have  all  rents  and  prt^ts 
of  [describing  the  land]  not  heretofore  given 
to  the  plaintiff,  and  that  plaintiff  shall  have  the 
care,  management  and  control  of  said  lands  with 
power  to  ose  or  rent  the  same  for  and  in  behalf 
of  said  minor  duldren  until  the  youngest  of  said 
children  shall  become  of  a^e." 
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rt]  district  court  wb»  correct  In  con- 
t^tnOng  tbe  prorltfoos  ot  tlie  decree.  Tb» 
only  Interest  3c3m.  Smitb  had  in  the  land 
was  during  lils  life,  and  we  tbink  it  Is  ob- 
Tioos  that  Oie  words  "daring  tbe  life  of  the 
defendant"  were  not  intended  as  fixing  tlie 
time  the  rents  and  proAts  should  be  used  tor 
tbe  soi^rt  of  Oie  children,  and  that,  on  the 
oOwr  liandt  the  words  '*nntll  the  youngest 
of  said  children  shall  become  of  age"  were 
Intended  to  Undt  the  time  dnrlng  wbidi  the 
oonrt  Intended  to  give  them  tbe  r»ts  and 
profits.  The  words  "during  the  life  of  ttie  de- 
fendants were  probably  used  as  Indicating 
the  ulmoBt  extent  of  the  period  dnrlng  wblcb 
the  court's  order  could  affect  the  land,  be- 
cause in  case  of  Ills  death:  tbe  diildren  were 
to  take  t2ie  entire  estate.  wbeUier  tuey  were 
minors  or  not  The  nature  of  the  case,  the 
idttaathm  of  the  parties,  and  tba  drcnm- 
stancee  are  against  the  const  ruction  which 
wotdd  take  the  whole  Iil!e  estate  from  tbe 
father  and  transfer  it  to  the  dilldren  to 
i^KHn  tbe  fee  was  to  pass  at  his  death. 
8udi  an  Intention  ot^t  not  to  be  assumed 
ftom  doubtftil  expressions  In  a  Journal  en- 
tiT  BO  inaptly  worded. 

[4]  Tbe  attorney  for  the  wife  in  tbe  dt 
vorce  case,  who  drew  the  journal  oitry,  was 
called  as  a  witness,  and  asked  what  bis  un- 
dwstandlng  was  as  to  the  purpoee  and  in- 
tmtion  ot  the  court  It  was  objected  to  as 
inoompetent,  "and  attempting  to  Impeadi 
this  decree^  which  is  unambiguous  and  plain 
upon  Its  faca  Hie  Court:  I  am  gcdng  to 
let  Mr.  Lone  answer  tile  question."  Tbe 
witness  answered:  '*ily  puipose  in  wrltii^ 
Qiat  In  that  way  was  to  get  this  land  for  tbe 
ddldrcoi  and  tbe  wife  Ju^  as  Img  as  tbe 
court  would  possibly  let  them  baTO  it"  He 
was  then  asked  to  state  if  he  remembered 
anything  tbe  court  said  in  rdatlon  to  fbe 
time,  and  over  objections  the  court  permit- 
ted blm  to  answer.  His  answer  was:  "I 
think— my  recollection  is  Uiat  tills  decree  as 
written  was— excq;>t  the  interlineation  made 
br  the  Judges  was  based  upon  tbe  court's 
irtatemoit  as  to  wbat  tbe  ordw  of  the  court 
would  be."  Afterwards,  the  defoidants  called 
one  of  their  attorneys,  who  bad  rep  respited 
tlie  bushond  In  the  diviwce  cose^  and  be  was 
atfced  to  state  wbetii«r  or  not  it  was  the  in- 
,  tntloB  of  the  court  to  glre  the  rents  and 


inroflte  to  tlie  diUdren  during  Oielr  tatiier*B 
llfrthne.  nie  court  snstalned  an  objection 
to  the  question.  It  is  claimed  that  It  was 
error  to  admit  tbe  testlmoDy  of  the  first  at- 
toney,  and  also  that  it  was  efror  not  to 
admit  the  testtmony  of  tbe  oth^  attw- 
ney.  The  defemhuitB  have  no  reason  te 
complain  ot  the  admission  of  tbe  testimony 
ct  the  attorney  who  drew  tbe  Journal 
entry;  whether  It  was  admlsslUe  or  net 
it  was  qioite  foTorable  to  deCndanti^  con- 
tuition.  What  the  other  attorney  would 
have  testified  is  not  shown,  nor  was  it  iwo- 
duced  on  the  taotlon.  tot  a  new  trial,  and  the 
defendants  cannot  r^y  upon  any  claim  ot 
error  in  sustaining  the  objection.  OIt.  Code, 
I  807  (Gen.  St.  191S,  |  7200) ;  Scott  t.  King, 
96  Kan.  581,  607,  1S2  Fac  653. 

[S]  The  IntCTpretatiw  of  tbe  former  de- 
cree was  for  the  court  alone;  and,  while  tbe 
court  might  have  heard  the  testimony  of  an 
attorney  or  otiier  peraaa  who  was  present  at 
tbe  fwrner  trial  to  assist  In  arriving  at  the 
correct  interpretation,  the  presumpfloa  Is 
tiiat  any  irrelevant  or  incompetmt  testimcmy 
was  not  i>OTmitted  to  affect  the  decision. 
The  court  Inrtructed  the  jury  tliat  the  in- 
terpretation of  the  decree  in  the  divtMrce  case 
was  a  question  ot  law  for  the  court  not  for 
the  Jury,  and  that  under  the  decree  defend- 
ants were  entitled  to  the  use  and  possesakm 
of  die  land  In  question  until  the  youngest 
child-  became  of  age,  and  at  the  expiratitKi 
of  that  time,  tbe  possession  and  use  of  tbe 
land  reverted  to  the  plaintiff.  As  tills.  In 
our  oitol<»i4  is  the  correct  interpretation  at 
the  former  decree,  tbe  admission  or  rejec- 
tion ot-  eriddice  could  not  bare  prejudiced 
tiie  defendants. 

(2]  There  Is  a  contenttm  Chat  the  action 
was  prematurely  brouf^t  because  tiie  record 
fAows  that  tbe  defendant  Nettie  Smith  be- 
came 18  years  of  age  In  September,  1915,  and 
that  by  reason  of  the  enactmoat  of  section 
1,  e  181.  Laws  ot  tan,  extending  tbe  polod 
<tf  minmitv  In  females  to  Uie  age  of  21 
years,  t3ie  pa4od  of  liw  minority  was  ex- 
tended. The  point  Is  not  w^  taken.  The 
act  of  ^7  is  not  retroactiT^  and  was  not 
Intended  to  diange  a  status  whldi  had  beat 
already  fixed  by  the  ^evlons  law. 

Tba  judgment  Is  affirmed. 

All  tbe  Justices  eoncorrlng. 
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BOAJSD  or  COM'BS  OF  OSBORNE  COUN- 
TY T.  CITY  OF  OSBORNE  et  al* 
(Na  220810 

(Sopieme  Goort  of  Kansas.    April  12,  1019.) 

(ByUahna  by  the  Court.) 

1.  MtmiciPAr  OoapoKATions  *»2©7(1)— Im- 

PBOTBHENTS  OW  STBEXT  —  PBOTEBT  —  "RESX* 
DKNT  OWNXB." 

Under  the  act  aatiiorkiDg  dtiea  of  the  see- 
ODd  dajM  to  improve  its  itreets  wherein  It  is 
pnrided  that  re^dent  owners  of  more  than  one- 
half  of  the  proper^  aabject  to  taxation  fw  the 
ImproTement  may  protest  (Gen.  Stat.  1916,  | 
1764),  a  connty  Is  not  dewied  to  be  a  "residoit 
owner"  of  the  equare  on  which  the  courthouse 
stands,  and  therefore  Is  not  entitled  to  protest 
against  the  improvement  of  a  street  npon  which 
the  coarthonee  sqaare  frontK. 

[Ed.  Note.— For  other  definitions,  see  Wwds 
and  Phrases,  Second  .  Series  Besident  Owner.] 

Johnston,  O.  J.,  and  West  and  Mandiall,  33., 
dIsscQtlnc. 

(Addititmal  SyUaJm*  hp  Siitorial  Staff.) 

2.  Ooumns  «s»3— Gbutioh. 

"Comities"  are  agencies  of  die  state,  creat- 
ed by  general  laws  to  aid  in  tha  adndnistratlon 
of  the  state  government. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  County.] 

Appeal  from  District  Court,  Osborne 
County. 

Suit  for  Ininnctlon  by  the  Board  of  Coun- 
ty Commissioners  of  Osborne  Coanty  against 
tbe  City  of  Osborne.  B.  F.  ChUcott  as  Mayor, 
and  another.  Judgment  for  plaintiff,  and 
defendants  ajipeaL   Reversed  and  remanded. 

■  N.  C.  Else,  of  Osborne,  for  appellants. 

C.  Kagey  and  Omar  Smith,  both  of 
Belolt,  and  J.  K.  Mitchell  and  Harvey  Mo- 
Gaslln,  botti  of  Osborne,  for  antdlee. 

JOHNSTON,  C.  J.  The  city  of  Osborne 
took  Initiatory  steps  towards  tb&  pavement 
of  several  streets  of  the  city,  proceeding  un- 
der the  proTislons  of  the  latest  act  on  the 
subject  Gen.  Stat  1016,  f  1764.  A  resolution 
of  the  mayor  and  coimdl  declared  the  Im- 
provement to  be  necessary,  had  been  passed 
and  published*  and  within  20  days  after  the 
publication  several  of  the  resident  owners 
protested  against  the  Improvement.  The 
mayor  and  council  decided  that  the  protest 
was  losnffldent  to  prevrat  the  Improvement 
as  the  resident  owners  of  one-half  of  the 
property  liable  for  taxation  had  not  signed 
the  protest.  Among  others,  it  had  been 
signed  by  the  chairman  of  the  board  of  coun- 
ty commissioners  in  behalf  of  the  connty  of 
Oabome,  whldi  owned  the  courthouse  square 
situated  within  the  taxing  district  If  the 
chairman  of  the  board  had  the  r^t  to  repre- 
sent the  county  and  remonstrate,  the  protest 


was  Buffldent  to  block  the  improvement,  and, 
on  the  other  hand.  If  he  had  no  such  author- 
ity, the  protest  was  without  effect,  as  the 
mayor  and  council  determined.  The  district 
court  took  a  different  view  of  the  question, 
and  in  an  injunction  proceeding,  instituted 
by  the  coanty,  held  that  the  chairman  of  the 
board  had  a  right  to  protest  and  an  injunc- 
tion against  the  making  of  the  Improvement 
was  granted.  The  controlling  statute  pro- 
vides that  when  the  proceedings  are  initiated 
by  a  resolution  of  the  coundl,  the  Improve- 
ment cannot  be  made  if  the  resident  owners 
of  more  than  one-half  of  the  property  liable 
for  taxation  protest  Prior  to  1013,  the  pro- 
test of  a  majority  of  the  resident  owners  in 
a  taxing  district  regardless  of  the  extent  of 
the  land  owned  by  them,  was  suffldent  to 
prevent  the  making  of  an  improvement  in 
cases  where  the  proceedings  were  instituted 
by  a  resolution  of  the  city  coundl  or  commis- 
sion. The  original  act  (Laws  1S72,  c.  100) 
has  been  amended  many  times,  but  the  pro- 
test of  a  majority  of  resident  owners  was 
Buffident  until  1013,  when  an  amendment  was 
made  to  the  effect  that  a  protest  Is  unavail- 
ing unless  It  Is  signed  by  the  resident  own- 
ers of  more  ttian  half  of  the  property  affect- 
ed <Lnw8  1913,  c  112,  I  1;  Gen.  Stat.  1015, 
I  1764).  A  different  rule  Is  prescribed  for 
dtles  of  the  second  class  having  more  than 
10,000  Inhabitants,  but  the  dty  of  Osborne 
is  not  within  that  dass,  and  that  statute  has 
no  application  here.  Laws  1001,  c  S66^  |  2; 
Gen.  Stat.  1915,  |  1757. 

[1]  The  property  of  the  county  was  situat- 
ed within  the  proposed  taxing  district  and  is 
liable  to  taxation  for  the  improvem^ts 
(FrankUn  v.  City  of  Ottawa,  49  Kan.  747,  31 
Pac.  788,  S3  Am.  St.  Rep.  396),  and  therefore 
we  have  the  question:  Is  the  connty  of  Oa- 
bome a  resident  of  the  dty  of  Osborne, 
within  the  meaning  of  the  statute,  and  is  the 
chairman  of  the  board  of  county  commission- 
era  qualified  to  act  for  the  coanty  and  to 
make  an  ^ectlve  protest  against  the  im- 
provement? A  county  is  a  creature  of  the 
statute,  and  It  and  its  officers  can  exerdse 
no  powers  except  sudi  as  the  statute  confers 
npon  them.  It  may  purchase  and  own  prop- 
erty for  pnbllc  purposes,  bat  It  Is  not  enough 
that  It  owns  pro[>erty,  as  It  takes  both  owner- 
ship and  residence  to  give  the  right  to  pro- 
test against  Improvements.  How  may  a 
county  become  a  resident  of  a  dty,  and  where 
is  its  dwelling  place?  In  a  sense  a  corpora- 
tion, public  or  private,  has  no  local  residence. 
It  exists  only  In  cont^platlon  of  law  and 
cannot  In  fact  have  a  residence  In  the  sense 
that  a  natural  person  is  a  resident  Kim- 
merle  V.  City  of  Topeka,  88  Kan.  370,  128 
Pac.  367,  43  L.  B,  A.  (N.  S.)  272.  It  occupies 
all  the  territory  within  its  boundaries  and 
may  be  said  to  be  a  county  within  a  connty. 
Some  of  die  powers  of  the  board  ot  coonl^ 
I  commladonm  may  be  exercEaed  outside  ot 
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ttie  county  seat  and  In  any  part  of  tbe 
county.  Having  only  such  status  and  power 
as  tbe  law  provides,  we  must  look  to  the 
statute  to  determine  wbetber  It  may  protest 
and  tbus  prevent  the  making  of  an  Improve- 
ment within  the  city.  The  Legislature,  as  we 
liave  seen,  has  expressly  clothed  It  with  tbe 
power  of  ownership;  but' no  statute  Is  found 
declaring  its  place  of  residence.  There  is  a 
provision  that  In  tbe  interpretatifni  of  atat- 
utes: 

*TtM  term  'residence'  shall  be  construed  to 
mean  the  place  adopted  by  a  person  aa  bis 
place  of  habitatioD,  and  to  which,  whenever  he 
is  absent,  he  has  the  intention  of  returning." 
Gen.  Sut.  1915.  a  111.  Dir.  23. 

[2]  This  definition  cannot  well  be  applied 
to  a  coontyt  and  a  majority  of  the  court 
holds  that  In  the  absence  of  statutory  au- 
thority, express  or  implied,  It  cannot  be  held 
that  a  county  Is  a  resident  owner  with  the 
right  to  promote  or  otMtruct  the  making  of 
Improvements  within  a  dty  in  which  It  may 
happen  to  own  property.  Private  corpora- 
tions are  deemed  to  be  perstms  within  the 
meanii^  of  certain  statutes,  and  by  anal- 
ogy they  are  deemed  to  be  residents  a£  the 
places  where  tb^r  corporate  business  Is 
done.  State  v.  Bogardos,  68  Kan.  250,  65 
Fac.  261;  Kimmerle  Cl^  of  Topeka,  supra. 
These,  however,  are  bndness  organizations 
and  dUIer  materially  from  counties  vblch 
are  but  agendes  at  the  states  created  by  gen- 
eral laws  to  aid  in  tbe  administration  of  the 
state  government  Although  corporate  in 
fonut  a  county  Is  a  aubdlTislon  of  tbe  state, 
and  is  organized  tor  political  and  not  busi- 
ness purposes,  and  hence  the  rules  governing 
private  corporations  do  not  apply  to  coun- 
ties. Its  powers  are  expressly  defined  by 
law,  and  a  dalmed  power  not  found  In  tbe 
Btatnte  ^>es  not  exist 

It  follows  tiiat  tbe  Judgment  must  be  re- 
Tersed.  and  the  cause  remanded  for  further 
proceedings. 

BURCB,  MASON,  POSTER,  and  DAW- 
SON, JJ^  concurring. 

JOHNSTON.  C.  J.  (dissenting).  I  am  un- 
able to  concur  in  the  conclusion  reached  in 
the  foregoing  opinion. 

A  "county"  is  a  body  corporate  clothed 
with  power  to  acquire  and  own  property,  and 
it  has  been  determined  that  a  square  on 
which  the  courthouse  is  built  is  subject  to 
assessment  for  munidpal  Improvements. 
Franklin  Co.  v.  City  of  Ottawa,  49  Kan.  747, 
81  Pac.  788,  83  Am.  St  Bep.  396.  A  county, 
being  tbe  owner  of  property  abutting  on  the 
street  to  be  Improved,  is  interested  in  the 
project  to  the  same  extent  as  any  other 
owner  of  pn^Mrty,  and  for  tbe  protection  of 
the  property  there  is  the  same  necessity  to 
petition  for  or  protest  against  tbe  benefits  or 


burdens  of  a  proposed  Improvement  as  then 
Is  for  a  private  owner  to  protect  Ills  prop- 
erty. Under  the  earlier  statutes,  such  pro- 
tests could  be  made  by  a  majority  of  the 
resident  owners  regardless  of  the  extent  of 
tbe  ground  owned  by  them,  on  the  line  of  the. 
Improvement  but  the  present  statate  makes 
the  property  subject  to  taxation  the  control- 
ling element.  A  protest  to  be  effective  now 
must  be  signed  by  resident  owners  of  more 
than  one-half  of  the  property  affeded,  and  It 
is  immaterial  whether  that  part  is  owned  by 
one  or  more  residents,  A  great  part  of  the 
property  subject  to  assessment  for  the  im- 
provement In  question  Is  owned  by  the  coun- 
ty, and  no  owner  Is  more  concerned  in  the 
flnandal  burden  to  be  imposed  than  is  the 
county.  Of  course,  ownership  is  not  enough 
to  quali^  ft  as  a  protestant  as  residence  as 
well  as  ownership  is  necessary  to  give  the 
county  tbe  status  of  a  resident  owner.  Resi- 
dence Is  said  to  be  an  attribute  of  natural 
persons  rather  than  of  corporations,  but  for 
many  purposes  a  corporation  is  treated  as  a 
person,  and  is  considered  to  be  a  resident  as 
well  as  a  dtizen.  State  v.  Bogardos,  63  Kan. 
259.  66  Pac  251;  Boblnson  v.  Railway  Co., 
67  Kan.  278,  72  Pac.  854;  Kimmerle  v.  City 
of  Topeka,  88  Kan.  370,  128  Pac.  367,  43  L. 
R.  A.  (N.  S.)  272 ;  Galveston,  etc.,  Railway  v. 
Gonzales,  151  U.  S.  496,  14  Sup.  Gt  401,  38 
L.  Ed.  248. 

A  county  is  given,  not  only  the  power  to 
pnrdiase  and  own  property,  but  to  sell  and 
convey  It  and  ,to  make  any  order  respecting 
tbe  same  as  may  be  deemed  to  be  condudve 
to  tbe  interests  of  the  inhabitants,  or  to  do 
any  or  all  other  acts  In  relation  to  the  prop- 
erty and  concerns  of  the  county  necessary 
to  tbe  corporate  or  administrative  powers. 
Gen.  Stat.  1915.  i  2528.  These  broad  powers 
are  to  be  ^erdsed  through  the  agency  of  a 
board  of  commissioners.  The  place  where 
tbe  corporate  business  of  the  county  Is  done 
is  in  the  courthouse  at  the  county  seat  and 
In  the  oflSce  of  the  county  clerk  where  tbe 
records  of  their  official  acts  are  kept  -In 
general,  the  residence  of  a  corporation  Is  In 
tbe  state  of  its  creation  and  In  the  place  in 
wlildi  it  has  its  headquarters,  and^ 

"In  the  absence  of  an  express  statutory  pro- 
visioD  fixing  the  locality  of  a  residence  of  a  cor- 
poration for  particular  purposes  within  the  state 
by  which  it  was  created,  tbe  general  rule  is 
that  its  residence  is  where  its  prindpal  <^ce  or 
place  of  business  is."  7  B.  a  U  141. 

Under  that  rule  the  resldmis  of  the  cor- 
porate entity  we  call  the  county  Is  in  the 
courthouse  at  the  county  seat  At  its  meet- 
ings at  the  oonrtboose  the  board  is  re- 
qnired— 

"To  represent  the  county  and  have  the  care 
of  the  couDty  property,  and  the  management 
of  tbe  busineis  and  concerns  of  tbe  eounty,  in 
all  cases  where  no  other  provision  is  made  1^ 
law."    Gen.  Stat  1016,  |  2648. 
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No  duty  Is  more  Important  than  that  of 
yrotectlng  the  property  of  the  county  from 
extraordinary  expenses  or  to  resist  the  Im* 
position  of  financial  burdens  upon  the  prop- 
erty of  the  county.  It  Is  hardly  conceW- 
ftble  that  the  Legislature  Intaided  to  exclude 
the  county  from  the  advantages  and  oppor- 
tunities given  to  other  owners,  and,  at  any 
rate,  no  exception  appears  to  have  been  made 
of  corporate  owners  whose  only  residence  Is 
In  the  dty  making  the  Improvement.  In  the 
provision  relating  to  service  of  process,  the 
residence  of  a  county  Is  deemed  to  be  in  the 
courthouse  where  the  business  of  the  coun- 
ty Is  transacted,  and  It  Is  provided  that 
service  shaU  be  made  on  the  clerk  of  the 
board.  Gen.  Stat  1915,  {  2533.  In  that  office 
the  seal  of  th^  county  Is  kept  and  used,  and 
the  business  of  the  county  transacted  by  the 
other  officers  is  done  in  the  courthouse  at  the 
county  seat  The  residence  of  a  county  or 
other  corporation  Is  not  where  its  officers  may 
happen  to  reside,  but  It  is  at  the  place  of  its 
charter  home,  and  where  Its  principal  place 
of  business  is.  Galveston,  etc.,  Railway  v. 
Gonzales,  supra. . 

Stevenson  v.  Shawnee  County,  98  Kan.  671, 
1G9  Fa&  5,  tends  to  support  the  view  that  the 
chairman  of  the  board  had  authority  to  sign 
the  protest.  There  it  was  cootended  that 
the  mayor  of  the  dty  of  Topeka  had  no  au- 
thority to  sign  a  petition  for  the  pavement  of 
a  highway,  a  portion  of  which  was  within 
the  limits  of  the  city.  The  statute  provided 
that  whenever  60  per  cent,  of  the  owners 
along  a  highway,  who  own  at  least  50  per 
cent  of  the  land  to  be  taxed  for  an  improve- 
ment, shall  petition  the  board  of  county  com- 
missioners for  the  Improvement  It  should 
be  made.  Because  no  specific  provision  was 
made  for  the  signing  of  the  petition  by  the 
mayor,  his  right  to  do  so  was  challenged.  It 
was  held: 

"The  city  of  Top^a  has  power  to  sue  and  be 
sued  and  to  hold  real  property  for  the  uae  of  the 
dty.  Gen.  Stat.  1009,  {  866.  It  has  power  to 
protect  that  property  by  whatever  legal  means 
may  be  necessary.  It  can  do  the  same  things 
with  reference  to  its  real  property  that  any 
odier  property  owner  can  do." 

So  here  the  county  has  power  to  sue  and  be 
sued,  and  it  has  been  given  express  power  to 
protect  its  property,  and  it  also  may  employ 
tbe  legal  means  spedfied  in  the  statutes  re- 
lating to  Improvements  and  do  the  things  to 
that  end  that  any  other  property  .owner 
may  do. 

It  has  been  decided  that  a  sdiool  district 
may  petition  for  the  Improvement  of  a  street 
upon  which  its  property  abutted.  There  was 
no  specific  authority  to  sign  the  petition^  and 
It  was  conceded  that  a  school  board  has  only 
such  powers  as  are  given  it  by  statute;  bnt 
It  was  held  that  a  statute  which  provided 
tbat  the  pmpertj  at  a  sdiool  district  shall 
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be  treated  like  tbe  property  of  other  owners 
and  be  subject  to  assessment  for  improve- 
ments Impliedly  gave  It  the  pow^  to  peti- 
tion. Berry  t.  Stillwater.  49  OkL  560.  158 
Pac.  870.  It  was  likewise  held  that  boards 
of  education  in  Ohio  are*the  owners  of  prop- 
erty within  the  meaning  of  a  street  Improve- 
ment law,  and  had  the  right  to  sign  petitlona 
for  Improvouenta,  and  this  holding  was 
based  on  the  power  given  to  soch  boards  to 
acquire  and  own  property.  Becker  v.  Colum- 
bus. 9  O.  C.  D.  855.  It  is  my  view  that  with- 
in tbe  meaning  of  the  improvement  statute,  a 
county  is  a  resident  of  the  county  seat  and 
that  tbe  county  of  Osborne  is  a  resident  own- 
er of  tbe  property  In  the  taxing  district  in 
the  dty  of  Osborne,  and  was  entitled  to 
protest  against  the  pr<q)0&ed  Improvement 
the  same  as  other  resident  owners  affected 
by  the  improvement 

I  am  authorized  to  say  that  Mr.  Justice 
WF/ST  and  Mr.  Justice  MARSHALL  concur 
In  this  dissent 
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WILLTS  OVERLAND  GO.  T.  BVANS. 

(No.  22065.) 

(Supreme  Court  of  Kansas.    April  12,  1919.) 

(Byllahua  by  the  Court.) 

1.  CiunBi;.  MoBTOAOEB  «a»89,  138(1)— Mb- 

CK&KIOB*  LlENft— PsBFEBBnCE— STATDTK. 

An  automobUe  purchased  in  Kansas  Oi^» 
Mo.,  on  which  a  chattel  mortgage  duly  record- 
ed in  Jackson  county,  Mo.,  was  in  force,  was 
at  a  Kansas  garage  for  repairs  by  anther  tiian 
tbe  original  purchaser.  Heldf  that  while  the 
lien  of  the  chattel  mortgage  wss  good,  the  ga- 
rage man  who  repaired  the  car  was,  under  the 
Kansas  lien  statute  (sections  6092-6094,  Gen- 
eral Statute  1915;  chapter  232,  Laws  of  1917), 
entitled  to  a  lien  thereon  and  to  retain  posses- 
sion thereof  until  paid. 

2.  Bailment  «=>18(2)— Rbpaib  or  Autouo- 
niLE— Lien— Recobd. 

His  failure  to  record  a  claim  for  lien  did  not 
impair  his  right  to  retain  possession,  but  only 
precluded  him  from  foreclosing  his  lioi  as  a 
chattel  mortgage. 

Appeal  from  District  Court  Leavenworth 

County. 

Action  by  the  Willys  Overland  Company 
against  A.  R,  Evans.  From  a  Judgment 
preferring  the  lien  of  defendant's  repair 
bill  to  plaintiff's  chattel  mortgage  on  an 
automobile  isoId  by  It  plaintiff  appeals. 
Affirmed.  ' 

W.  W.  Hooper  and  T>.  W.  Sooper,  twth  of 
Leavenworth,  for  appellant 
Lee  Bond,  of  Leavenworth,  for  appdlee. 

WEST,  J.  The  plaintiff  appeals  from  a 
Judgment  which  preferred  the  lien  of  a  re- 
pair bill  to  the  plalntlfTs  diattti  mortgage 
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on  an  antomobllt  aM  by  tbe  ftormer.  John 
KUolt  bought  an  OrerUnd  car  of  tbe  itlalntiff, 
glTlttg  aerai  notes  for  $37^  eadi.  one  to 
become  due  Angost  16, 1917,  and  one  oa  tbe 
16th  ot  each  sacceedtns  month  nntU  all 
were  paid.  He  executed  a  cbattel  mortgage 
on  the  car,  which  was  filed  for  record  in  the 
office  of  the  recorder  of  deeds  of  Jackson 
county,  Mo.  BUoit  lived  at  Kansas  City.  Mo. 
Six  of  the  notes  'remained  un[>ald  at  the 
time  of  the  trial,  and  the  plaintiff  bad  at  no 
time  consented  that  the  car  be  taken  out  of 
Jackscm  county.  In  Aognst,  1917,  one  S.  M. 
Roach,  without  the  knowledge  or  consent  of 
the  plaintiff,  brought  the  car  In  a  damaged 
conditltKi  to  the  defendant's  garage  in  LeaT- 
ttiwortb,  and  requested  that  it  be  repaired. 
This  was  don^'and  the  bill  therefor  was 
I216.6&  Tbe  defendant  tailed  to  file  for 
record  any  Hen  or  dalm  for  lien  within 
60  days  thereafter,  or  at  any  time  before 
the  beginning  of  the  action.  He  kept  pos- 
session of  the  car  until  takoi  from  him  by 
replevin,  at  all  times  claiming  a  li«i  for  the 
amount  of  his  bill.  Considerable  corre- 
spondence passed  back  and  forth,  but  no 
settlement   was   reached   by   the  parties. 

The  Missouri  statute  provides  that  no 
mdi  instrument  as  the  diattel  mortgage 
shall  be  valid  against  any  other  person 
than  the  parties  thereto,  unless  possession 
be  given  or  unless  the  Instrumoit  be  adinow- 
ledged  or  proved  and  recorded  in  the  county 
where  tbe  mortgagor  or  grantor  resides. 
Another  statute  of  that  state  provides 
Qiat  every  pwsom  vho  shall  keep  or  store 
any  Tebide  diall  fw  the  amount  due  therefor 
have  a  lien,  and  every  person  who  furnishes 
labor  or  material  on  any  vehicle  who  shall 
obtain  a  written  memorandum  of  tiie  labor 
and  material  furnished,  signed  by  the  owner, 
shall  have  a  Uoi  fdr  tbe  amount  Uiereo^ 
but  that  such  lien  shall  not  take  precedence 
over  or  be  saperUa  to  any  prtw  lien  created 
by  any  diatt«l  mortgage  daly  filed  or  re- 
awded,  without  the  written  consrat  of  tbe 
legal  holdo*. 

The  court  hdd  that  tbe  deftedant  bad  an 
arUaan's  lien  for  $21&w68,  and.  tbe  car  having 
been  disposed  o^  he  was  given  judgment 
for  such  sum. 

[t]  Our  statute  provides  that  a  first  and 
prior  Uea  is  created  in  favor  of  any  black- 
smith, horseshoer,  wagonmaker.  keeper  of 
garage,  or  any  other  person  upon  any  auto- 
mobile which  diall  have  come  Into  his  pos- 
eesslott  for  the  purpose  of  having  work  done 
on  It  or  repairs  made,  "and  said  lloi  shall 
amount  to  tbe  full  amount  and  reastmable 
value  of  the  services  performed.  And  shall 
extend  to,  and  indude  the  reasonable  value 
of  all  material  used  la  the  performance  of 


audi  serrlces."  Gen.  Stat  IfitB,  |  8098  as 
amended  by  dieter  2S2,  Lawa  of  1017.  Tbe 
following  section  Is  that  such  Ilea  shall  be 
filed  for  record  Ih  the  county  where  the 
services  were  rendered  within  60  days  there- 
after. The  next  and  last  section  provides 
that  this  lien  may  be  enforced  and  fore* 
closed  as  a  chattel  mortgage. 

[2]  Doubtless,  In  order  to  enforce  the  lien 
as  a  chattel  mortgage.  It  Is  necessary 
for  the  artisan  to  record  his  claim  as  di- 
rected by  the  statute  but  his  ri^t  to  retain 
I>ossesBion  until  his  bill  is  paid  Is  not  de- 
stroyed by  falling  to  file  the  lien.  The  lan- 
guage does  not  so  prescribe,  and  we  cannot 
add  a  provision  which  the  lawmakers  have 
not  made.  It  does  not  seem  to  have  been  the 
fault  of  either  of  tbe  parties  that  the  car 
came  into  the  poasession  of  Roadi.  After 
being  damaged  It  was  brought  to  the  defend- 
ant for  repairs,  hut  whrai  it  was  so  left  the 
law  of  the  place  immediately  came  into 
effect,  and  the  lien  of  the  artisan  for  repairs 
made  was,  by  virtue  of  the  statute,  prior 
and  superior  to  the  lien  of  the  plaintiff's 
mortgage. 

One  consoling  feature  of  tbe  case  Is  that 
the  car  Is  doubtless  worth  some  $200  more 
than  the  wreck  which  was  brought  to  the 
garage,  and  hence  so  much  better  a  basis 
for  security  under  the  mortgage. 

The  situation  ia  not  like  that  In  Handley 
V.  aarris,  48  Kan.  606.  29  Pac  1145,  17  L. 
R.  A.  703.  80  Am.  St.  Rep.  322.  In  which  the 
mortgaged  pmonalty  was  taken  to  another 
state  and  sold  without  notice  of  the  lien, 
to  one  who  was  held  bound  by  the  construc- 
tive notice  of  the  lecordhig  In  tbe  former 
state;  or  like  the  idmllar  idtuatlfm  presented 
in  National  Bank  v.  Massey,  48  Kan.  762, 
aa  Pac  124.  In  Bank  v.  Brecbelaen.  65  Kan. 
SOT,  70  Paa  695,  an  aglster'a  Uea  was  claim- 
ed, not  by  virtue  of  the  atetut^  but  by 
reaaoq  of  a  contract  and  this  was  held  in- 
suffldMit  to  supersede  the  lien  of  the  chattd 
mortgage.  See,  alao,  Olson  v.  Orr»  94  Kan. 
38,  146  Pa&  90a  The  case  of  Btdien  v. 
Dennis,  104  Kan.  241,  178  Faa  408,  decided . 
on  February  Stb,  last.  Is  in  some  features 
analogous,  and  the  cases  tber^  dtod  are 
referred  to.  See  Minor,  Owfllct  ot  Law.  800; 
6  a  J.  1183, 1  90. 

It  does  not  appear  whether  floach  left 
the  car  as  owner  or  as  agent  for  the  owner; 
but,  in  the  absence  of  any  showing.  It  most 
be  presumed  that  he  had  the  right  to  leave 
It  and  order  the  repairs.   6  O.  J.  1105,  f  28. 

While  comity  recognises  tbe  lien  of  the 
chattel  mortgage,  the  Kansas  statute  gives 
the  garage  man  a  prior  lien. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring, 
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(1«  Kan,  067) 

CA-MPBEUi  T.  HERBICE  et  sL  (No.  2207a) 
(Ssprane  Comt  of  Kanua.    April  12,  191».) 

^SyllstiM  by  ih«  Court.) 

1.  Ldotatiov  cw  Aonons  4t=>lfi5(4)— Pabt 

PATUBira  or  PABimEBHZP  MoiB— BmoT. 
When  coie  of  tilt  two  momben  of  a  part- 
nerahip  sella  oat  to  th«  other,  who  aanimes  the 
indebtedneas  of  the  flrm  and  coDtinaes  in  busi- 
ness  under  the  same  name,  a  part  parment  made 
h7  the  latter  three  yean  later  upon  a  note  gtren 
by  the  partnera  prior  to  eocb  diange,  for  a  part- 
nership debt,  ttdla  the  atatate  of  Umitations  aa 
to  the  other  maEer  of  the  note;  the  pajee  hftThtf 
had  no  notice  of  the  diasolntlon. 

2.  FAsnnasHxp  «»218C1>— PrrrnoH— Lna- 

TATIOHB. 

The  petition  AeU  to  be  aoffldent  to  enaUe 
the  plaintiff  to  raise  the  question  coTcred  by  the 
foregoiiiff  parasraph. 

Appeal  from  District  OonrC,  Bourbon 
County. 

Suit  by  S.  D.  Oampbell  against  W.  A.  Her' 
Tltk  and  a  A.  Uoon,  partners,  doing  bod* 
neas  tinder  the  name  and  style  of  Herrlck- 
Moore  Moslc  Onnpany,  and  W.  A.  Herrlck 
and  C.  A.  Moore.  Judgment  for  plalntUf,  and 
defendant  Moore  appeals.  Affirmed. 

A.  M.  Eeene.  of  Ft  Scott,  and  a  M  Wil- 
liams, of  Hntchlnson,  for  aivelisnt. 

L.  H.  JobnsoD.  of  Guthrie  OkL,  and  Fred 
Bayleas,  of  Ft.  Scott;  for  ^Hvellee. 

htASON,  J.  a  D.  CampbeU  sued  W.  A. 
Herrlck  and  O.  A.  Moore  upon  a  promissory 
note  executed  by  th^,  obtaining  Judgment 
against  botb.  Moore  appeals  on  the  ground 
that  the  statute  of  limitations  bad  ran  as  to 
him. 

The  note  was  glT«i  for  the  debt  of  a  part- 
nersbip  composed  of  the  two  defendants,  do- 
ing business  under  the  style  of  "Herrick- 
Moore  Music  Company,"  Iwing  signed  in  that 
name  by  Herrlck,  and  by  Moore  IndlTidnally. 
It  was  dated  January  1911.  and  dne  in  30 
days.  On  March  11,  1911,  the  partnership 
was  dissolved,  Moore  selling  oat  his  interest 
to  Herrlck,  who  assnmed  the  payment  of  the 
firm's  tndebtednesB,  and  continued  to  run  tbe 
business,  ai^rently  without  any  change  In 
the  name  under  which  it  was  conducted. 
Herrlck  paid  $00  on  the  note  on  May  7, 1912, 
$25  on  October  18,  1015,  <26  on  August  10, 
1916,  and  $160  on  November  8,  1916.  The 
action  was  brou^t  on  July  11,  1017.  Tbe 
question  presented  Is  whether  the  payment 
made  by  Herrlck  on  October  18,  1915,  oper- 
ated to  start  the  running  of  tbe  statute  anew 
as  to  Moore  as  well  as  to  hlmeelf. 

There  was  do  direct  evidence  that  Camp- 
b^  had  any  notice  of  the  dlsscdutlMi  of  tbe 
partnership.  A  suggestion  Is  made  in  b^alf 
of  Moore  that  such  notice  was  Inferable  from 


the  circumstances.  Tbe  trial  tras  had  wtOi-' 
out  a  Jury,  uid  no  spedal  findings  were  made. 
All  debataUe  qneitlMU  of  fact  most  te 
garded  as  resolved  In  the  plaintiff's  favor. 
It  must  therefore  be  assumed  tliat  tbe  plain- 
tiff  had  no  notice  of  Moore's  withdrawal  from 
the  Ann  at  the  time  <rf  tbe  payment  in  ques- 
tion. 

[1]  A*  part  payment  by  one  of  ssmal 
J<^t  (or  Joint  and  sereral)  dd>tora  does  not 
affect  the  running  of  the  statute  as  to  the 
others.  This  Is  the  rule  in  this  state  (Steele 
V.  Sooder,  20  Kan.  SO),  and  in  thla  oonntxy 
generally,  althontfi  not  universally  (2S  Oyc. 
138S).  There  is  still  more  dliterence  of  (pin- 
ion as  to  the  effect  whwe  Oa  Attot  ia  that  of 
a  partnerdiip  whidi  had  been  dlsstdvcd  at 
the  time  of  the.payment  The  wdght  of  au- 
thority, however,  favors  the  view  that,  where 
the  creditor  has  not  had  notice  of  the  dissolu- 
tion, the  part  payment  by  one  partner  affords 
a  new  starting  point  for  the  statute  as  to  ail. 
25  Cyc.  1389.  note  7;  A.  &  B.  Encyc.  of 
807;  17  B.  C.  916,  note  4..  13ie  cmitrary 
view  seems  to  have  bem  taken,  in  cases 
where  this  phase  of  tbe  matter  was  directly 
Involved,  only  in  Florida  <Tate  v.  Clements, 
16  Fla.  839.  26  Am.  Rep.  709)  and  in  Maine 
(True  V.  Andrews,  85  Me.  183).  Tbe  Florida 
case  was  approved  In  Green  v.  Baird,  53  III. 
App.  211;  bat  there  the  transaction  rdied 
upon  to  toll  the  statute  as  to  a  partner  who 
bad  withdrawn  from  the  flrm  was  the  giving 
of  a  new  note  by  tbe  remaining  partners  In 
their  own  names  for  the  accrued  Interest  on 
tbe  note  in  suit,  and  this  circumstance  was 
treated  as  of  considerable  if  not  controlling 
importance.  A  partner  who  has  withdrawn 
from  a  flrm  may  ey«i  be  liable  for  Its  indebt- 
edness thereafter  incurred,  where  no  notice  of 
his  withdrawal  has  been  given.  80  Cyc.  608. 
eiO»;  20B.aL.9S2.  There  would  seem  to  be 
at  least  equal  reason  for  holding  that  an  ac- 
knowledgment or  part  payment  of  an  old 
debt  by  a  member  of  the  flrm  who  continues 
In  the  business  wonld  bave  the  same  effect 
upon  the  rights  of  the  retiring  member  as 
though  made  by  himself  or  by  his  procnre- 
raent.  Here  there  were  but  two  members  of 
the  partnership,  and,  upon  the  retirement  of 
Moore,  Herrick  became  the  sole  owner  of  tbe 
business;  but,  inasmudi  as  he  continued  to 
carry  It  on  presnmsbly  under  the  same  name, 
the  omlsi^on  of  Moore  to  give  notice  of  his 
retirement  Justified  the  i>lalntiff  In  proceed- 
ing upon  the  understanding  that  there  had 
been  no  change,  and  that  tbe  part  paymoit 
was  the  act  of  both  d^ors.  We  conclude 
that  the  trial  court  rightly  held  that  the  stat- 
ute of  limitations  had  not  barred  the  action 
against  Moore. 

[2)  2.  It  is  contended  that  the  defendants 
were  not  sued  as  psrtneis,  and  that  the  peti- 
tion did  not  plead  tbe  partnership.  In  the 
title  as  set  out  in  the  petition,  the  defendants 
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were  descmed  vs  partners  doing  buMness 
under  the  flrm  name  of  Herrick-Moore  Music 
Comfmj,  and  In  an  amendment  to  the  peti- 
tion it  wflB  alleged  that  the  money  ^or  which 
the  note  was  giv^  was  borrowed  and  used 
tar  the  benefit  of  the  partnerahtp.  We  think 
the  fact  of  the  partnership  and  Its  relation  to 
the  note  snffldently  appeared  to  enable  the 
plalntliC  t»  raise  the  question  diacuawiiL 

Hie  jndpnoit  is  affiraied. 

All  the  Josticee  concurring. 


(U6  Ksn.'  U) 

FARUERS'  ft  MBBOHANTS*  5tTATB  BANK 
V.  LEMLET  et  aL  (So.  21816.) 

(Bnpnme  Ooort  of  Kansu.   April  1!^  1919.) 

(SyUabua  hy  the  Court.) 

1.  GBEDrr<»8'  Suit  4=>11(1)  —  Conditions 

PBEtlttDENT— JUDQICENT. 

The  rule  that  a  creditor's  bill  cannot  be 
maintained  until  the  creditor  lias  reduced  his 
claim  to  judgment  (Tennent  v.  Battey,  18  Eao. 
324)  is  applied  in  an  actioa  to  foreclose  a  mort- 
gage, where  plaintiff,  after  garuislieeing  moneys 
deposited  in  a  bank,  amends  hw  petition,  makes 
the  bank  and  the  depositors  parties,  asks  that 
payment  be  enjoined  and  that  the  debtor  be  de- 
creed the  owner  of  the  money  and  that  it  be 
applied  upon  the  debt. 

2.  Obeditobs'  Suit  «s3ll(l)  —  ContomoNs 
Fbkcbdent  —  Recovebt  or  Judohknt  —  Aj> 

LEOATION8  IN  PLEADING. 
The  allegations  in  the  petition  that  the  debt- 
or is  insolvent,  that  the  mortgaged  itroiierty  is  in- 
safficient  to  satisfy  the  debt,  and  tliut  the  debtor 
admits  the  indebtedness,  are  not  sufficient  to 
take  the  case  out  of  the  rule,  stated  in  the  fore- 
gidng  paragraph. 

'Appeal  from  District  Court,  Labette 
Oounty. 

Action  by  the  Farmos'  &  Merchants'  State 
Bank  against  L.  A.  Lemley  and  others.  Judg- 
ment for  defendants,  and  plalutlfl  appeals. 
Affirmed. 

A.  D.  Nealo,  of  C%etopa.  for  appellant 
S.  h.  Burton,  of  Parsons,  for  aro^ees. 

PORTEIR,  J.  At  the  commencement  of  an 
action  for  the  foreclosure  of  a  mortgage,  the 
plaintlfr  Qled  an  affidavit  In  garnishment  al- 
leging that  the  Cbetopa  State  Bank  was  in- 
debted to  the  defradants,  uud  a  garnishment 
summtHis  was  duly  Issued  and  served.  The 
answer  of  the  garnishee  denied  that  It  had  in 
its  possession  or  under  its  control  property 
of  the  defendants,  or  in  which  either  of  them 
had  any  interest  The  plaintlGT  gave  notice 
that  it  elected  to  take  Issue  with  the  gar- 
nishee's answer,  and  the  court  heard  evidence 
upon  that  issue;  but  while  the  matter  of  the 
exceptions  to  the  answer  was  pending,  plain- 


tiff  obtained  leave  to  amend  the  petition  and 
to  make  additional  parties.  The  defendants 
to  the  original  action  were  Lu  A.  Lonley  and 
J.  A.  Lemley,  who  executed  tbe  note  and 
mortgage.  Tbe  amoided  petition,  after  re- 
peating the  statements  In  the  first  petition 
with  reference  to  the  note  and  mortgage,  al- 
leged that  L.  A.  Lemley  and  J.  A.  Lemley  ad- 
mitted the  amount  of  the  Indebtedness  on  the 
note,  and  alleged  that  they  were  both  In- 
solvent and  that  tbe  real  estate  secured  by 
the  mortgage  would  not  s^l  for  more  than 
$200.  The  amount  of  tbe  note  was  $1,000  and 
Interest  It  was  further  alleged  tliat  J.  A. 
L^l^  and  Earl  Leml^  had  been  engaged  1b 
the  auto  livery  business  under  the  name  of 
Leml^  ft  Son,  and  that  tbe  Ghetopa  State 
Bank  held  a  deposit  In  the  firm  name  at  tbe 
time  tbe  garnishment  summons  was  issued, 
amounting  to  $1,292.86»  wbkdi  was  the  money 
of  the  defendant  J.  A.  Lemley.  Tbe  garnish- 
ment proceedings  were  pleaded,  and  it  was 
alleged  that  after  tbe  filing  of  the  first  answer 
the  Cbetopa  State  Bank  filed  another,  in 
whldi  It  was  shown  that  the'banik  had  money 
on  d^Msit  In  the  name  of  Lemley  &  Son. 
The  petitl<Ki  alleged  that  Lemley  &  Son  owed 
no  debts  and  had  recently  sold  Its  business; 
that  the  deposit  In  the  bank  Is  the  money 
and  property  of  J.  A  Lemley  and  not  that  of 
the  firm;  and  that  if  the  garnishee  should 
be  discharged,  plaintiff  would  lose  the  greater 
portion  of  its  claim;  that  plaintiflr  bad  no 
remedy  at  law  by  which  to  hoM  the  money 
In  tbe  bank  and  subject  It  to  the  payment  of 
Its  claim;  and  that  unless  restrained  by  the 
order  of  the  court,  defendants  and  the  gar- 
nishee would  dispose  of  the  money  and  It 
would  be  lost  to  plaintiff.  Tbe  amended  pe- 
tition asked  for  Judgment  against  the  makers 
of  the  note  and  for  tbe  foreclosure  of  the 
mortgage,  and  for  an  ord^  that  nntll  the 
final  disposition  of  the  cause,  the  garnishee 
be  enjoined  from  paying  out  any  part  of  the 
deposit  to  the  credit  of  tbe  firm  of  Lemley  ft 
Son.  The  court  was  asked  to  require  the 
garnishee  and  the  defendant  Earl  Lemley, 
to  show  what  Interest  if  any,  they  bad  In 
tbe  money,  and  that  tlie  court  decree  the 
money  to  be  that  of  J.  A.  Lemley  and  It  be 
ordered  paid  Into  coatt,  8iU>Ject  to  tbe  court's 
further  orders. 

A  demurrer  to  the  amended  petition  was 
sustained,  and  from  this  ruling  the  plaintiff 
aii^eels. 

[1}  Among  the  specifications  of  error  Is 
one  that  the  court  erred  in  overrulli^  plaln- 
tiffs  exceptions  to  the  garnishee's  answer, 
but  this  goes  out  of  the  case  because  tbe 
plaintiff  now  admits  that  the  exceptions  were 
not  overruled  or  disposed  of  until  the  flhal 
Judgment,  and  the  evidence  upon  whicb  the 
ruling  WBS  made  has  not  been  brought  Up. 
There  remains  simply  the  question  whether 
the  court  rightly  sustained  the  demnrrer. 
The  judgment  must  l9e  sustained  for  tbe  tea- 
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aba  that  tba  amended  pfetltlbn  aitaoimbt  'to 
aoQUng  more  than  a  creditor's  bill  which  can- 
not be  maintained  until  the  creditor  bas  re- 
duced his  claim  to  judgment  The  garnishee 
proceedings  are  in  the  natnre  of  an  equitable 
attachment,  and  under  the  auth<Mrlt7  of  Ten< 
noit  T.  Battey,  18  Kan.  S24.  Knox  t.  W^rga.- 
son,  97  Kan.  467, 166  Pac.  929,  Young  t.  Buck, 
97  Kan.  186. 164  Pac  1010,  and  other  authori- 
ties cited  in  those  opinions,  an  attachment 
creditor  cannot  maintain  a  creditor's  bill. 
.  In  Teonent  t.  Ba|t«y,  mxSicK,  Justice  Brewer 
said: 

**A  question,  npoti  which  coorts  have  ruled 
so  diiferendj,  cannot  be  perfeetlr  plain  and  ea^ 
of  settlement.  Many  cowiderations-  of  weight 
can  be  urged  on  either  side,  and  it  la  not  eas; 
for  either  to  answer  fully  tbe  atgnments  of  the 
other.  •  •  •  While  aa  attachment  is  doubt- 
less a  spedfic  lien,  it  ia  a  lien  of  very  uncertain 
tenure."  18  Kan.  p.  828.  ' 

The  opinion  quotes  the  following  reason  for 
the  rule  as  stated  by  Chancellor  Kent: 

"That  until  the  creditor  has  established  his 
title  he  tias  no  right  to  interfere,  and  it  would 
lead  to  an  unnecessary  and  perhaps  fruitless  and 
oppressive  interruption  to  the  exercise  of  the 
debtor's  rights.  Unless  he  has  a  certain  ~dalm 
upon  the  property  of  the  debtor,  he  has  no  con- 
cern with  his  fraods."   18  Kan.  p.  S27. 

Tbe  <viliii0n  then  prooeeda: 

"Is  not  the  langnsge  above  qnoted  from  <%an- 
celloT  Kent  most  ^t?  On^t  not  a  party  to 
bare  a  certain  daim.  upon-  tbe  proper^  of  the 
defendant  before  he  attempts  to  inqnire  into  the 
bona  jfides  of  .the  d^sndant!s  transactions,  and 
invokes  the  processes  of  tlie  law,  and  appropri- 
ates the  time  and  labor  of  courts  in  the  prosecn- 
tion  of  sudi  inquiry?,  and  can, a  party  who  has 
simply  asserted  a  claim  (and  that  is  all  an  at- 
tachment amounts  to,  the  mere  assertion  by  tbe 
plaintiff  of  a  daim),  be  said  in  any  Jost  sense 
to  have  a  certain  dsia  upon  the  defendant's 
property?"  18  Can.  p.  829. 

The  doctrine  of  Tennent  v.  Batt«y,  supra, 
has  been  often  referred  to  with  approval  by 
this  and  other  courts,  and,  without  attempt- 
ing to  determine  where  tbe  weight  of  au- 
Urarity  lies  on  the  much  vexed  question,  we 
adh^e  to  former  decisions  and  hold  that  an 
attachment  creditor  la  not  entitled  to  main- 
tain a  creditor's  bill  until  his  datm  has  been 
placed  in  Judgment. 

[2}  The  plaintiff  insists  that  because  tbe 
amended  petition  alleges  that  the  debtors 
admit  the  plaintlflTs  claim,  and  also  alleges 
that  they  are  insolvent,  the  rule  to  which  we 
have  referred  does  not  obtain;  the  theory 
being  that  the  law  will  not  require  the  doing 
of  a  useless  thing,  and  that,  since  a  Judgment 
against  tbe  defendants  could  not  be  collected, 
the  law  will  not  require  plaintiff  to  exhaust  a 
useless  remedy  and  obtaiU'  judgment  before 
being  permitted  to  maintain  an  equitable 
garnishment.  It  is  true  that  many  courts 
have  made  a  distinction  as  to  the  necessity 


of  first  se^rtng  a  Judsment,  and  have  brid 
that  equitable  relief  may  be  afforded  to  a 
general  creditor,  where  it  would  be  impossi- 
ble for  him  to  obtain  a  Judgment,  or  where  to 
secure  one  would  be  useless  because  the 
debtor  is  iosolvent,-  Authorities  on  both  sides 
of  this  proposition  are  cited  in  a  note  to  23- 
U  B.  A.  (N.  S.)  Sa  In  Ladd  v.  Judson,  174 
HI.  844.  61  N.  E.  838^  66  Am.  St  Bep.  267, 
it  was  held  that  the  <MUy  exception  to  the 
general  rule  is  when  the  demand  la  of  such 
an  equitable  character  that  Judgm^t  ^t  law 
cannot  be  obtained  thereon ;  and  that,  to  reaffli 
equitable  assets,  a  Judgment  establishing  com- 
plainant's demand  Is  an  indispensable  prereq- 
uisite to  the  maintenance  of  a  creditor's  suit, 
although  tbe  fund  to  be  reached  is  accessible 
only  by  the  aid  of  a  court  of  chancery.  In  a 
quite  exhaustive  note  to  the  same  case  re- 
ported in  66  Am.  St  Rep.  267,  there  are  ci- 
tations to  additional  authorities  on  both  sides 
of  the  question  whether  or  not  the  exhaustimi 
of  legal  remedies  may  be  excused  by  insolven- 
cy. The  author  of  the  note  states  that  the  cas- 
es are  in  almost  hopetesa  conflict  on  the  ques- 
tion  and  in- the  same  note  it  is  said  that 
as  to  whether  an  attachment  lien  will  fur- 
nish a  basis  for  a  oreditor's  bill  "without 
the  redoTery  of  a  Jadgment,  the  suthorttles 
are  also  in  conflict,"  and  tliat  "on  the  mere 
mattra  of  antttorlties  a  decision  well  fortified 
could  be  rendered  either  way,'.'  citing  Tennoit 
V.  Battey,  18  Kan.  324.  The  priticipai  ground 
upon  which  the  doctrine  of  Tennent  t.  Battey 
rests  is  that  tbe  best  evidoice  of  the  Judgment 
debtor's  insolvent^  is  that  afforded  by  tbe  is- 
suance and  retom  of  an  execution  lunsatlsfied- 
Hie  court  has  conslstoitly  adhered  to  the  doc- 
trine of  Uut  case  and  ssesf  no  reason  for  de- 
parting fran  it  now.  ' 

Plaintiff  seeks  to  rely  qpon  certain  expres- 
sions in  the  opinion  in  tb6  recent  case  <tf 
Bank  t.  Scheutz,  103  Kan.  229,  173  Pac.  278, 
wbere  tbe  assets  of  a  flrm  were  peacibecl  ,by 
garnishment  by  the  creditor  of  an  individu^ 
partner,  and  the  action  of  thoj  court  in  tak- 
ing an  account  of  the  i)artnership  affairs' 
in  order  to  determine  wh^t .  i>ortion  of  the 
fund  belonged  to  the  defendant  partner,  was 
approved.  In  that  case  the  plaintiff  brought 
suit  against  an  individual  and  gamlstiee  Sum- 
mons was  served  oh  a  bank,  which  answered 
that  it  liad  certain  money  on  d^sit  to  the 
credit  bf  the  defendant  Intervening  petl- 
tioDs  were  flled  by  other  parties.  Including 
one  by  the  defendant's  ftther;  who  alleged 
that  he  was  a  inrtner  of  the  def«idant  in  a 
farming  enterprise  and  that  an  accounting  of 
the  partnership  would  show  Qiat  the  most  of 
the  mon^  belonged  to  him.  Tha  action  was 
not  a  creditor's  bill  to  begin  with,  snd  none 
of  the  parties  (daimed  tliat  it  could  not  be 
maintained  on  that  ground,  nor  that  the  pro- 
ceeding by  which  the  interest  of  the  various 
claimants  in  the  fund  was, determined,  de- 
veloped into  the  nature  of  a  creditor's  bilL 
TbB  garnishee's  answer  diowed  that  it  bad 
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money  do  dqmsdt  to  the  creillt  of  the  orig- 
inal defendant  In  order  to  try  ont  the  Is- 
sues raised  by  the  Intervening  petitions,  It 
became  necessary  for  the  court  to  take  an 
account  of  the  partnership  affairs.  Inciden- 
tally the  plaintiff,  before  reducing  his  claim 
to  Judgment,  obtained  all  the  braeflts  he  could 
have  secured  by  a  creditor's  bill ;  but  the  la- 
snes  were  only  those  raised  by  the  garnish- 
ment and  interring  petitions.  The  ques- 
tion presented  in  the  present  case  was  not  In- 
▼olTed,  and  nothing  said  in  the  (pinion  is 
Inconsistent  with  the  decision  of  t2ie  trial 
court  in  this  case. 

The  Judgment  Is  affirmed. 

All  the  JnstloeB  concurring. 


OM  Ku.  my 

TANBK  T.  VANEK  et  al.   (No.  220M.) 

(Supreme  Ooart  of  Kansas.    April  12»  1919.) 

(ByUabut  hii  tTi9  Court.) 

1.  Wnxa  «=3l90,  191— RBvocATioir  bt  Mab* 
BIAOB  —  iHPLnn  Bbtooatioh  —  Statutost 
PBovmoN. 

The  fact  that  tiie  statute  In  effect  makes 
the  wife  as  heir  of  the  hoaband  ^viog  her  also 
a  right  correfpoQding  to  dower,  enabling  her  to 
bold  half  of  bis  property  notwithstanding  any 
will  he  may  have  made)  does  not  require  the 
modification  of  the  rule  of  the  common  law  tiiat 
the  will  of  a  bachelor  Is  not  revoked  by  his 
marriage  unless  inue  reeolts ;  the  proviso  that 
nothing  in  the  section  whlcii  enumerates  the 
methods  by  which  a  wQl  may  be  revoked  by 
affirmative  action  "shall  prevent  the  revocation 
implied  by  law  from  subsegaent  dianges  in  the 
Cfotdition  or  circumMances  of  the  testator,"  re- 
fers to  the  effect  of  some  fixed  and  definite  role 
of  either  the  statute  or  the  common  law,  and 
does  not  authorize  the  courts  to  treat  a  will  as 
annulled  whenever  such  a  change  has  taken  place 
since  Its  execution  as  to  warrant  a  belief  that  if 
the  testator  had  anticipated  it  he  would  have 
made  a  different  disposition  of  his  proiwrty. 

2.  Wills  «=»11  —  Power  or  DiaposrrioN  — ' 
Statute. 

The  provirion  of  the  statute  that  "any  mar- 
ried person  having  no  children  may  devise  one- 
half  of  his  or  her  property  to  other  persons  than 
the  husband  or  wife"  applies  to  the  operation 
of  wills  made  before  marriage  as  well  as  after. 

Appeal  from  District  Court,  Bepubllc 
County. 

Action  by  May  Vanek,  a  minor,  by  T.  P. 
Glle,  her  next  friend,  against  Edward  Vanek 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal  Reversed  and  remanded, 
with  direction  to  render  Judgment  for  de- 
fendants. 

Mahin,  Hasty  &  Mahln;  J.  H.  Llvlngood. 
and  Tracy  D.  Leedom,  all  of  Bdlevllle,  for 
appellants. 

W.  D.  Yance  and  B.  Bl  HcTag^rt,  both  of 
Belleville,  for  appellee. 


UASON,J.  On  July  8k  1914.  James  Vanek. 
a  bachelor,  made  a  wlU  bequeathing  all  his 
personal  property  to  his  brother,  Edward  Va- 
nek. to  whom  he  also  devised  a  life  interest 
In  his  realty,  the  remainder  to  vest  in  Ed- 
ward's oldest  sop  If  he  should  be  survived  by 
one,  otherwise  in  Harry  Vanek,  a  nephew  of 
James,  upon  his  paym^t  of  $2,000  to  Ed- 
ward's widow.  On  Febmary  29,  1916,  the 
testator  was  married.  He  died  on  AihII  25, 
1917.  No  Issue  resulted  from  the  marriage. 
The  will  was  admitted  to  probate.  The  wid- 
ow. May  Vanek,  brought  an  action  in  the 
district  court  against  the  claimants  under  the 
will  asking  to  have  it,  together  with  the  order 
of  probate,  and  letters  of  administration  that 
had  been  granted,  set  aside  on  the  ground 
that  it  had  been  revoked  by  the  marriage. 
Judgment  was  rendered  In  her  favor,  and  the 
defendants/  appeal 

[1]  1.  The  iM*lncipal  question  Involved  Is 
whether  or  not,  under  our  statutes,  the  sub- 
sequent marriage  of  a  testator,  without  the 
birth  of  a  cbilA,  may  revoke  a  will.  At  com- 
mon law  a  will  made  by  a  single  man  was 
ordinarily  revoked  by  his  subsequent  marriage 
and  the  birth  of  Issue,  but  not  by  the  marriage 
alone.  40  Cyc.  11^  1200.  S<Hne  courts  af- 
firm, and  others  deny,  that,  where  the  statute 
makes  the  wife  an  heir  of  her  husband  (the 
word  "heir"  being  used  for  convenience,  al- 
thou^  not  strictly  accurate),  marriage  even 
without  issue  should  have  the  effect  of  revok- 
ing his  antenuptial  will.  Hoy  v.  Hoy,  93  Miss. 
782,  48  South.  903,  25  U  B.  A.  (N.  S.)  1B2.  136 
Am.  St  Rep.  548,  and  cases  cited  ther^  and 
In  the  note  hereto  in  26  L.  R.  A.  (N.  S.)  182. 
To  the  citations  iu  the  note  referred  to  on  the 
negative  of  the  proposition  should  be  added 
the  later  case  of  Herxog  v.  Trust  Co.,  67  Fla. 
54,  64  Soutb.  426,  Ann.  Cas.  1917A,  201-  In 
Toepfer  v.  Eaeufer,  12  N.  M.  372,  78  Pac.  53. 
67  L.  B.  A.  315,  the  reasoning  of  the  cases 
supporting  the  afflrmattve  Is  adopted,  al- 
though the  win  Involved  was  that  of  a 
woman,  so  that  the  legal  questions  preaeuted 
were  somewhat  dlfferoit  The  courts  which 
take  the  affirmative  view  do  so  mainly  upon 
the  ground  that  the  bringing  into  existence 
of  a  new  heir  makes  such  a  change  in  ttie 
testator's  condition  that  it  should  be  ctmclu- 
stvely  presumed  that  he  did  not  desire  the 
previously  executed  will  to  remain  in  force; 
that  this  reasoning  was  the  basis  of  the 
common-law  rule  and  should  be  given  effect 
by  modifying  the  latter  so  as  to  apply  the 
same  principle  to  the  <^anged  state  of  the 
law  of  descents  and  dlstrlbutiMia.  The 
courts  whidi  take  the  contrary  view  proceed 
lately  upon  the  proposition  that  the  reason 
why  the  mere  marriage  of  the  testator  did 
not  at  the  common  law  revoke  the  will  was 
because  the  widow's  dower  gave  her  suffldent 
protection  against  the  effect  of  any  will  of 
ber  husband  whenever  made  (1  Jarman  on 
WlUs  E6th  Ed.]  141),  and  that  the  force  of 
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tills  oooildflntllaii  Is  not  tm^ilKd  1^  tbe 
.  stMdlabxDeDt  of  dower  when  a  ri^t  of  nb- 
stintlall7  ^awl  nine  Is  substttated  fbr  It 
The  dedstons  are  to  some  extent  affected  by 
the  predae  diaracter  e£  ttie  local  statutes. 
For  illajBtratlon,  In  one  Instance  where  the 
'  will  was  held  to  have  be^  annulled,  If  the 
rnUng  bad  been  to  the  contrary  the  widow 
(as  we  Interpret  the  opinion)  would  have  re- 
ceived nothing  whatever  from  her  husband's 
artata  Sfi^ui  t.  Ir^and,  1  Idaho,  780.  Of 
the  two  Unes  of  reasoning,  Uiat  siq»portlng 
the*  decMons  holding  ttiat  marriage  almie 
does  not  annul  the  will  appeals  to  us  the 
more  stront^,  especially  In  view  of  the  pro- 
visions of  our  own  statutes. 

To  the  section  ct  our  statute  <tf  wills  which 
provides  for  ^press  revocation  Is  added: 

'*BDt  nothing  herein  coptained  shall  prevrat 
the  revocation  Im^ied  by  law  from  sabBeqnent 
dangea  In  the  condition  or  drcumstancee  of  the 
testator.'*   Q«n.  Stat  1915,  i  U798. 

We  do  not  interpret  this  proviso  as  Intend- 
ed to  give  to  the  courts  the  powo-  to  treat  a 
will  as  revoked  npoo  irtiat  might  be  deemed 
equitable  grounds,  wltenever,  between  the  ex- 
ecution of  ttM  wUl  and  the  testator's  death, 
a  diange  has  taken  jdace  each  as  to  warrant 
the  neUef  that  If  he  had  anttc^ted  it  he 
would  have  made  a  dlfferott  dijqx>sltlon  of 
Us  propoly.  For  instance^  if  a  father  should 
make  a  will  leaving  all'  his  estate  to  his 
dauKhtws  and  noOing  to  his  bods  for  the 
avowed  leasoD  that  they  were  able  to  take 
care  of  themselves,  and  thereaftor  one  of 
them  Aonld  be  so  permanently  disabled  as  to 
become  utterly  helplesa,  a  planalhls  argomoit 
oonld  be  made  that  Oie  will  was  not  con- 
sistent  wltii  the  purposes  of  the  father.  But 
we  cannot  believe  that  Uie  statute  quoted 
would  warrant  a  court  In  treating  the  will  as 
revoked  <n  that  account  We  oooatrue  the 
words  "the  revocation  implied  by  law  from 
subsequent  dianges  In  tbA  ctmdltlon  or  dr* 
cunfstanca  of  the  testator"  as  r^errlng  to 
the  eOtoct  of  some  fixed  and  d^nite  rule  d 
either  the  statute,  or  the  cwnmon  law,  and 
not  as  cm^nidatliig  a  revocation  1^  the  ap- 
plicatioa  of  uncertain  anahvlss  in  accordance 
with  what  tiA0A  appear  to  be  the  general 
poli(7  up<m  which  the  legal  rules  were  found- 
ed. Ttas  view  is  streDgtiiened  by  the  fact 
ttiat  our  statute  In  torms  alt»s  the  common 
law  1^  a  provision  for  the  rerocatlini  oi  a 
will  by  the  subsequent  birth  of  a  diild  of  the 
testator.  Gen.  Stat  lAlS,  i  Thelnfer^ 
ence  seeiDs  fair  that  If  the  pnrixwe  had  been 
to  change  the  rule  that  a  will  is  not  rerofced 
by  the  mere  marriage  of  the  testator,  an  ex- 
press dedaraticm  would  have  been  made  to 
that  effect  Of  the  proviso  quoted  it  has 
already  been  said  by  this  court  On  a  case, 
however,  which  did  not  directly  involve  the 
question  here  under  cnudderatini); 

'This  provision  dearly  recorniies  implied  rev* 
ocations,  and  is  equivalent  to  an  express  enac^ 

isop^ie 


m«it  that  the  common-law  rale  as  to  Implied 
revooatkms  rasnlting  from  a  diange  of  eonditi<m 
or  drcomstances  remains  In  force.  Of  Conner 
the  rale  can  have  no  force  as  to  such  dumges 
or  conditions  as  are  expressly  provided  for  In 
the  statute;  bat  as  to  all  others  we  most  assune 
from  the  language  of  the  provision  quoted  that 
the  Legislatare  had  in  mind  the  rules  of  the 
common  law  applicable  to  such  cases,  and  there- 
fore that  it  was  intended  that  the  marriage  of  a 
nan  and  the  birth  of  a  diUd  would  operate  to 
revoke  a  wlU  previondy  mada."  Kiortieo  v. 
Jndd,  60  Kan.  78,  80,  81,  5S  Pae.  286,  288. 

It  may  be  sound  policy  to  maintain  a 
rule  that  a  will  Is  revoked  by  Uie  subsequtfit 
bringing  Into  odstence  of  an  hdr  who  with- 
out audi  revocstlon  would  be  cut  oft  oitirely 
and  recdve  no  part  ot  the  testator's  prop- 
erty. But  where  the  new  heir  ia  by  tlw  law 
given  a  conalderaUe  diare  of  the  estate  re- 
gaidleoa  of  the  provisions  of  the  will,  an 
ttitirdy  different  8ltnati<m  is  presokted.  Tblm 
distinction  is  emphaslxed  by  the  recognition 
In  the  devekqnuoit  of  tlw  cooimon  law  of 
the  prindple  on  whidt  It  ia  founded.  In 
sereral  early  Bn^sh  cases,  which  are  dted 
in  moat  discusdons  of  the  subject  U  waa 
declared  tbat  the  birth  of  a  diild  dijl  not 
nvc3sB  the  antoiupttal  will  of  its  father  ex- 
e^t  wlme  it  undertodE  to  dlqiose  of  all  hia 
property,  because  there  would  otherwise  be 
something  left  for  the  new  hdr.  40  Oyc. 
1199.  note  & 

11]  2.  The  plaintiff  also  contoida  that 
apart*  front  any  questton  of  revocatim,  the 
widow  la  mtltled  to  all  the  property  owned  at 
his  death  by  a  diUdless  hud>and.wlio  has 
made  no  will  since  his  marriage. '  Tills  con-  , 
tentlon  Is  based  on  the  provldon  of  the  stat- 
ute that — 

"Any  married  person  having  no  children  may 
devise  one-half  of  his  or  her  property  to  other 
persons  than  the  husband  or  wife."  Geo.  Stat. 
lOlSk  •  11791. 

It  is  argued  that  this  means  that  a  married 
man  (even  if  he  have  no  diUdren)  may  while 
married  execute  a  will  which  shall  transfer 
half  of  his  property  to  some  one  other  than 
his  widow,  regardless  of  any  action  on  her 
part  bnt  that  It  does  not  mean  that  a  will 
executed  by  him  before  his  marriage  can 
have  that  effect  IVlille  the  language  chosen 
may  seem  to  lend  some  countenance  to  the 
idea  that  Its  author  had  in  mind  a  distinc- 
tion between  a  will  made  after  and  one  made 
t>efore  marriage,  the  history  of  the  legidatioo 
seems  to  indicate  the  contrary.  The  section 
was'  enacted  In  1883.  Laws  1883,  c.  163. 
In  1876  thla  court  held  that  the  widow  of  a 
childless  husband  was  entitled  to  bis  entire 
estate  unless  she  elected  to  take  under  hit 
will.  Barry  v.  Barry,  16  Kan.  B87.  The 
statute  then,  as  now,  empowered  any  person 
of  fnll  age  and  sound  mind  to  devise  his  prop- 
erty as  he  pleased,  subject  to  other  provisions 
of  the  act  (Gen.  Stat  19U(,  i  11762),  one  of 
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Mildi  was  th&t  one  eponae  ibould  not  will 
more  than  bait  of  It  away  from  the  other 
(0«n.  Stat  1916,  I  11790).  So  far  the  pur- 
pose seemed  to  be  to  allow  a  husband  to 
derlae  half  of  his  property  In  any  way  that 
he  saw  flit,  regardless  of  the  action  of  his 
wife.  But  in  the  Barry  Case  the  further  pro- 
vision, that  if  the  widow  elected  not  to  take 
under  her  husband's  will  she  should  retain 
each  share  of  his  property  as  she  would  hare 
received  had  he  died  Intestate  (Gen.  Stat. 
191S,  I  11798),  was  held  to  entitle  her  to  aU 
that  he  left,  because  It  would  have  come  to 
her  if  there  bad  been  no  will.  The  law  of 
1883  was  clearly  Intended  to  overcome  the 
effect  of  this  decision,  and  give  some  force  lo 
the  will  of  a  cJiildlesa  testator  even  against 
the  election  of  the  surviving  ^use,  although 
If  read  literally  it  did  not  undertake  to 
change  tbe  law,  bat  merely  declared  it  aa  it 
already  existed.  HoeckeT  v.  Noecker.  66  Kan. 
S47,  71  I^c.  815;  Breen  v.  Davies,  94  Kan. 
474,  146  Pac.  1147.  Especially  ^ce  a  free 
Interpretation  Is  required  in  order  to  give  the 
statute  tbe  effect  clearly  intended,  we  think 
violence  would  be  done  to  its  spirit  if  we 
were  to  treat  the  use  of  the  phrase  "any  mar- 
ried person  *  *  *  may  devise"  as  Umlc^ 
ing  Its  scope  to  the  effect  of  a  will  made  after 
the  marital  relation  had  been  assumed. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  render  Judgment 
for  the  defendants. 

AU  the  Justices  concurring. 


(104  KSD.  Sit) 

WATSON  V.  WATSON  et  aL  (No.  22021.)* 
(Supreme  Court  of  Eaosas.    April  12,  1919.) 

(Spa4ibu$  hv  the  Courts  ■ 

1.  SumciEnoT  or  Etidbhcb. 

The  record  ia  held  to  disclose  evidence  luffl- 
dmt  In  klod  and  amount  to  support  the  ctm- 
duiiou  reached  by  the  trial  court. 

2.  Witnesses  «=>219(3)  —  Pbivileoed  Cou- 
MunicATioNa— Waives. 

Certaio  evidence  oEFered  by  the  plaintiff  was 
rejected  because  of  the  incompetency  ot  the  wit- 
ness under  section  321  of  the  Code  of  Civil  Pro- 
cedure (Gen.  St  1915,  %  7223).  respecting  tidngs 
told  an  attorney  by  his  client  l%e  defendants 
had  taken  and  filed,  but  had  not  saed.  the  dep- 
osition of  the  witness.  ^eM,  a  waiver  of  the 
claimed  privilege. 

3.  Appeal  and  Ebbob  «=»1047(1)— Review— 
Habulgsb  Ebeob. 

In  a  trial  before  the  court  the  admission  of 
incompetent  testimony,  or  tbe  ezduBion  of  com- 
petent evidence  which  is  cumulative  In  diar- 
aoter,  does  not  work  a  reversal  unless  the  ruling 
appears  to  have  furnished  some  baslB  lor  the 
court's  findings. 


4.  ApikjIi.  and  BbBi»  «:j»ieO^-B)BVisw— Mat- 
TBBs  Not  Raised  Below. 
Save  as  to  original  prooeedings  of  which  ths 
Constitution  gives  this  court  Jurisdictioo,  tiiis 
is  an  appellate  tribunal  udy,  and  cannot  review 
matters  which  have  not  bew  i^eaented  to  the 
trial  court  . 

6.  Husband  and  Win  ^3>29(9)— Anten  up- 

riAL  CONTBACTS— TAUBtrr— PBSnnCFTIOlM 

— BOBDBH  or  Pboof. 
An  antenuptial  contract  most  be  upheld  un- 
less some  fraud,  deceit  or  uftieasonable  inade- 
quacy or  disproportion  appears.  If  the  latter 
appear,  tbe  presumption  of  fraud  ie  raised, 
and  the  burden  Is  on  the  husband  or  those 
claiming  under  him  to  show  that  the  wife  wu 
fully  informed  as  to  his  property. 

6.  Hdsband  and  Wira  ^929(9)— Ahtenup- 
TiAL  Contract— Beasonabisnebs. 

The  claimed  inadequacy  or  dispn^rtion  in 
this  case  is  held  not  to  be  so  uureasonable  as 
to  raise  the  presumption  of  fraud. 

7.  Antknvfteal  Gontbaotb  —  Beasonablb- 

HBS8. 

If  the  question  of  the  wife's  informatioa 
touching  the  husband's  property  had  been  suffi- 
dentiy  called  to  the  attention  of  the  trial 
court  to  justify  an  appeal  on  that  point  the 
result  reached  should  have  been  the  same ;  and. 
as  it  was  not  necessary  under  the  pleadings  an^ 
evidence  to  ask  an  express  ruling  on  such  ques* 
tion,  no  material  emv  appears  in  respect 
thereto. 

Appeal  from  District  Court  Sedgwick 

County. 

Suit  for  partition  by  Lou  Watson  against 
A.  H.  Watsw  and  others,  ffiom  an  adverse 
Judgmoit  plaintiff  appeals.  Affirmed. 

Chester  I.  Long.  Earl  Blake,  J.  W.  Adams, 
W.  A.  Ayres,  A.  BI.  Cowan,  and  S.  S.  Hawks, 
all  of  Wichita,  for  appellant 

Dale.  Amidon  A  Buckland  and  Kos  Harris, 
all  of  Wichita.  H.  W.  Hart  of  Newton,  and 
Qlenn  Porter,  of  Wichita,  for  appellees. 

WEST,  J.  The  plaintiff  brought  this 
action  in  partition  to  recover  her  claimed 
portion  of  the  land  of  deceased  hus- 
band.  From  an  adverse  Judgment  she  takes 
this  appeal. 

rnie  plaintiff  was  reared  on  a  farm  in 
Illinois  near  which  F.  M.  Watson  lived  for 
some  time.  Subsequently  tbe  latter  moved  to 
Kansas  and  settled  on  a  farm  near  whidt 
tbe  plalntifT,  then  the  wife  of  A  B.  Wash- 
bum,  lived,  and  they  were  nelgl4K»a  for 
many  years.  Her  husband  died  in  1907. 
leaving  a  will  disposing  of  about  11,000  worth 
of  personal  pn^rty  ana  about  $12,000  worUi 
of  real  estate,  giving  it  all,  except  some  be- 
quests, to  his  widow,  but  providing  tiut 
upon  her  resurrlage  she  wu  to  recefve  only 
one-half  the  propwty  for  life,  after  wfaidi 
it  should  descend  to  the  ddldroi,  share  and 
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etMxe  alike.  October  22,  1910,  she  siarriM 
F.  M.  'Watson,  then  a  widower,  having  pre- 
TioQsly  been  married  foor  times,  each  hav- 
ing grown  (^Idren.  At  the  time  of  this 
marriage  Mr.  Watson  bad  property  worth 
from  ^,000  to  «33,000.  He  died  May  26, 
1914.  Hie  widow  did  not  take  out  letters 
of  administration,  but  declined  In  favor  of 
Mr.  Huff.  When  this  action  was  begun  the 
defendants  claimed  that  there  was  an  ante- 
nuptial contract  between  the  plaintiff  and 
F.  M.  Watson  by  the  terms  of  which  neither 
should  make  any  claim  to  the  property  left 
by  the  other. 

Wliat  was  alleged  to  be  a  substantial  copy 
of  this  Instrument  was  set  out  and  made  a 
part  of  the  answer  and  cross-petition.  The 
Terlfled  reply  e^>eclally  denied  that  the 
plaintiff  had  ever  signed  or  entered  into  the 
alleged  contract.  The  exlstrace  of  this 
writing  was  the  principal  point  on  which  the 
voluminous  testimony  centered,  and  the 
court  found  for  the  defendants. 

[1]  It  is  very  earnestly  contended  that  the 
result  was  not  supported  by  competent  evi- 
dence and  that  much  which  was  admitted 
was  isccHupetent,  and  that  the  mtiie  testl- 
DUKiy  to  prove  Uiat  sndi  a  contract  existed 
was  nebulous  and  fo^,  Instead  of  being 
dear  and  convindng,  as  required  In  such 
matters.  But  a  careful  going  over  of  the 
oitire  Uteratwe  of  the  case  compels  us  to 
bold  that  there  was  evidoice  si^dent  in 
Und  and  amonnt  to  sign^rt  the  condudcm 
reacbed. 

[1]  The  plaintiff  offered  the  enrldoiGe  of  a 
very  reputable  attorney,  to  the  effect  that 
Mr.  WatBtn  told  him  he  had  no  antenuptial 
agreement  witb  his  wife,  but  It  was  rejected 
on  the  groond  tbat^  b^g  attorney  for  Mr. 
Watson  who  bad  ctnoe  to  see  him  about 
drawing  bis  will,  the  witness  was  incom- 
petent nnder  sectton  821  of  the  Oya  Code 
(Gen.  St  HOB,  I  7223).  T«y  likely,  such  In- 
competency might  have  been  effectually 
urged  had  not  the  defendants  already  taken 
the  attorney's  deposition  and  filed  it  though 
not  using  it  In  Golder  v.  Odder,  102  Kan. 
486,  4S7,  170  Pac  803,  804,  It  was  said: 

"When  plalDtiffB  called  Golder  rs  their  wit- 
ness and  examined  him  nnder  oath,  and  filed 
his  dcqpoiiticn  in  ooart,  they  thereby  waived  all 
proper  objections  aa  to  Oolder's  eompeteney  to 
give  the  evidence.** 

By  Che  same  token  the  defendants  here 
waived  any  Incompetency  to  the  attorney  as 
a  witness.  See,  also,  Pif:h  v.  Poormau,  85 
Kan.  237,  242,  116  Pac.  89S:  Brulngton  v. 
Wagoner.  100  Kan.  10,  16,  16*  Pac.  1057;  4 
Wlgmore  on  Evidence,  8  2327. 

[3]  But  tea  other  witnesses  testified  to 
substantially  the  same  statement  having  been 
made  by  Mr.  Watson,  and  as  the  trial  was 
by  the  court  and  the  evidence  was  received 
•object  to  objection  and  finally  exduded,  and 


would  have  been  merely  cummnlative  if  not 
exduded.  It  cannot  be  deemed  that  It  would 
have  wrought  any  change  In  the  result. 
Hence,  while  the  excluded  evidence  should 
have  been  received,  because  of  the  defend- 
ants* waiver,  Its  rejection  cannot  be  regard- 
ed as  material  or  substantial  error.  It  was 
said  in  James  v.  Lane,  103  Kan.  540,  644, 
176  Pac.  887,  389,  that  the  admission  of  cer- 
tain Incompetent  evidence  In  a  trial  before 
the  court  "would  not  necessarily  constitute 
reversible  error,  unless  it  appeared  from  the 
record  that  It  furnished  some  basis  for  the 
court's  finding."  Unless  It  appears  that  the 
rejection  of  competent  evidence,  cumulative 
In  chara<^r,  furnished  some  basis  for  the 
result  readied  it  Is  not  ground  for  reversal. 

Both  on  argumoit  and  In  the  briefs  coun- 
sel for  plaintiff  have  laid  great  stress  upoa 
the  proposition  that  there  was  no  evidence 
introduced  showing  that  she  was  Informed 
or  advised  of  the  extent  or  value  of  Mr. 
Watson's  estate,  or  that  she  had  any  knowl- 
edge thereof.  Numerous  authorities,  includ- 
ing Gordon  v.  Munn,  87  Kan.  624,  125  Pac. 
1,  Ann.  Gas.  1914A,  783,  are  cited  In  sup- 
port of  the  contention  that  without  such  a 
showing  as  Indicated  the  plaintiff  would  not 
be  bound  by  an  antenuptial  contract  evea  if 
one  existed. 

The  defendants  with  considerable  vehe- 
mence assert  that  this  is  a  question  raised  in 
this  court  for  the  first  time.  In  their  brief 
answering  the  plaintiff's  reply  brief  and  addi- 
tional reply  brief,  they  say,  "In  the  case  at 
bar  the  question  was  never  before  the  court 
in  any  manner."  They  also  say  that  the 
plaintiff,  having  committed  herself  to  the 
trial  of  this  case  on  the  theory  that  no  ante- 
nuptial ccmtract  existed,  cannot  now  ask  us 
to  dedde  that  she  should  have  tried  ber  case 
upon  another  theory  which  "ms  not  raised 
or  suggested  at  the  trial  of  the  case." 

In  the  plaintiff's  additional  reply  brief  she 
quotes  from  the  brief  of  the  defendants: 

"Tbere  is  no  testimony  that  appellant  at  the 
time  of  the  marriage  knew  of  the  amouot  of  F. 
M.  Watson's  estate,  of  what  It  consisted  and 
where  It  was  situated,  or  that  she  married  him 
by  reastm  of  that  estate." 

In  their  brief  in  answer  to  this  the  de- 
fendants argue  that  tlie  plaintiff  "knew  all 
about  the  property  of  F.  M.  Wataon,"  and 
this  they  say  Is  presumable  from  the  long 
residence  of  Mr.  and  Mrs.  Watson  In  -  the 
same  neighborhood  and  tb^  long  acquain- 
tance. 

[4]  Of  course,  except  In  original  proceed 
ings  wliich  the  Constitution  permits  to  hi 
brought  In  this  court,  we  sit  purely  as  an 
appellate  tribunal,  and  cannot  review  mat- 
ters which  have  not  been  presented  to  the 
trial  court  Board  of  Education  v.  Jacobus, 
83  Kan.  778,  112  Pac  612.  Otherwise,  we 
would  be  acting  as  a  trial  court  It  remains 
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to  be  seen,  Oierefore,  whetb^  this  qiie8tl<«i 
vas  really  an  lasne  la  the  court  bdow. 

Tb»  action  was  one  for  partition.  Hie 
answer  and  cro8s-petltl<Hi  set  tip  the  alleged 
antenuptial  contract  "made  prior  to  said 
alleged  marriage,  with  fall  knowledge  of  each 
parfy  thereto  of  the  facts  ther^  contained, 
*****  allied  ownership  of  the  land  by 
reason  ot  its  Inheritance  from  Mr.  Wat- 
scm,  and  attadwd  a  cqpy  of  the  allied  con- 
tract The  reply  denied  the  existence  of  tbe 
contract  and  the  title  of  Qie  defendants,  and 
by  am«idment  alleged  that  the  land  was  the 
homestead  of  F.  U.  Watson,  upon  which  he 
and  the  plaintiff  were  li^ng  at  the  time  of 
his  death,  and  that  the  property  *1s  not 
governed  In  any  manner  by  the  terms  and 
prorlstrais  <tf  the  said  al^ed  antmiQ>tia] 
contract  •   •  ••• 

At  the  close  of  defendant  evidence  plain- 
tiff's counsel  demurred  thereto  on  the  ground, 
among  others,  that — 

"No  evidence  was  offered  showing  any  ante- 
nuptial contract  baa  ever  been  offered  or  intro- 
duced in  evidence  or  made  and  executed  by  the 
pl^tiff  cpenly  and  knowiniSy,  or  was  ever  ex- 
plained to  her  or  fairly  made  by  the  deceased 
husband  ot  this  plaintiff  by  which  tbe  plaintiff 
would  be  barred  from  the  widow's  right  or 
dower  in  and  to  hla  real  and  personal  property. 
*  *  *"  It  is  stated  in  tbe  abstract  that  it 
"contains  all  the  evidence  in  full  proving  or 
tending  to  prove  that  said  alleged  antenuptial 
contract  was  freely  and  fairly  entered  into  by 
the  plaintiff  and  F.  H.  Watson,  deceased,  or 
that  the  same  was  Just  and  equitable  between 
the  said  plaintiff  and  F.  M.  Wataon,  deceased." 

In  the  journal  entry  the  court  found  that 
the  plaintiff  and  her  husband  entered  into 
the  contract  "which  said  contract  the  court 
finds  was  duly  and  legally  made  prior  to  the 
marriage  of  the  said  Lon  Washburn  and  tbe 
said  F.  M.  Watson,  and  was  Just  and  equi- 
table. •  •  •  "  One  assignment  of  error  Is 
the  overruling  of  the  plaintUTs  demurrer  to 
the  defsidants*  evidence  at  Oxe  close  there- 
of Another,  that  "the  court  erred  in  hol^ 
lug  that  an  antenuptial  contract  had  been 
CTtwed  Into  by  plaintiff  and  F.  M.  Watson, 
deceased,  prior  to  th^  marriage,  that  was 
just  reasonable,  and  equitable  In  its  terms." 
The  motion  for  new  trial  alleged  that  each 
and  every  finding,  order,  decree^  and  Judg- 
ment of  tbe  court  was  contrary  to  the  evi- 
doioe  and  contrary  to  law. 

In  the  plaintirs  brief  It  is  said  that  it  ia 
not  trihown  that  she  had  any  knowledge  of  tbe 
alleged  contract  until  nearly  ten  months 
after  the  death  of  Ur.  Watson,  or  "that  she 
had  any  knowledge  as  to  the  amount  of  proi>- 
erty  of  the  deceased,  and  no  evidence  showing 
that  such  an  antenuptial  contract  existed  oq 
May  26,  1914."  It  Is  also  argued  that  tbe 
court  erred  In  overmUng  the  plaintiff's  de- 
murrer to  the  defendants*  evidence  at  the 
close  thereof,  and  in  overruling  hw  motion 
for  a  new  trial. 


In  her  original  brief  tb»  plaintiff  argues 
that  the.contract  fiilled  to  diow  any  omtrid^ 
eratton,  bat  showed  that  as  a  privOope  tm 
making  It  she  forfdted  practically  all  Q» 
proper^  aoqnlred  from  tar  former  hna> 
band,  and  simply  tocdt  a  llf6  estate  In  an 
undivided  one-haU. 

While  a  liberal  construction  of  these  mo- 
tions, obJecUonB^  and  asidgnments  might 
Justify  holding  that  tb»  po^t  under  con- 
sideratlon  was  fairly  presmted  to  tbe  trial 
court  it  Is  quite  manlfost  fmn  the  entire 
recmrd  that  tbe  battle  raced  over  the  ezi8^ 
ence,  and  not  over  the  Inducement  which  led 
to  the  signing  of  the  alleged  contract 

[S]  But  assuming  for  the  moment  that  tbe 
&imes8  of  the  alleged  contract  had  to  be 
shown,  on  whom.  If  any  one,  rested  the 
burden  tp  show  such  fairness  or  the  knowl- 
edge of  the  wife  concerning  her  hud>and*s 
property?  The  answer  alleged  ttw  making 
of  the  contract  *Vith  full  knowledge  of  ea<di 
party  thereto  of  the  &cts  therdn  contained,** 
but  nothing  was  said  In  the  pleadings  touch- 
ing  its  falmeee  or  the  knowledge  of  the  wife 
touching  the  husband's  possessions.  By  her 
former  husband's  will,  Mrs.  Watson,  would, 
if  she  remained  single,  rec^ve  the  bulk  of 
about  $12,000  worth  of  property,  which  was 
to  be  reduced  to  one-half  thereof  for  life  in 
case  of  her  remarriage.  Even  If  she  were 
to  receive  one-half  in  fee,  she  would  be 
giving  up  the  difference  between  one-half  of 
$12,000  and  one-haU  of  from  $30,000  to 
$33,000. 

[t]  The  rule  seems  to  be  well  settled  that 
if  unreasonable  Inadequacy  m  dispropor- 
tion appears,  the  presumption  of  conceal- 
ment Is  raised,  and  the  burden  Is  upra  the 
husband,  or  those  claiming  under  him,  to 
show  full  disclosure.  Tbe  relation  between 
those  about  to  become  husband  and  wife  Is 
deemed  ooe  of  unbounded  confidence,  es- 
pecially <Hi  the  part  of  ttie  woman.  18  B. 
C.  Lu  1034,  I  M. 

"Good  faith  is  the  cardinal  principle  In  such 
contracts.  If  the  provlrion  made  for  the  wife  is 
unreasonably  disproportionate  to  tbe  means  of 
the  husband,  the  presnmptira  of  designed  con- 
cealment is  raised,  and  the  burden  of  disprovliag 
the  same  is  upon  him."  21  Cyc.  1^. 

In  Mann  t.  Blann,  270  10.  83,  110  N.  Bl 
845,  it  was  held  that  when  the  provlskns 
of  su<Ai  contract  are  dlqiroportimute  to 
ttie  hudwnd's  means,  It  will  be  presumed 
that  the  wife  was  not  fhlly  Informed  as  to 
her  husband's  property,  and  tbe  cmtract 
will  not  be  enforced  against  her  unless  the 
presumption  la  rebutted.  There  Qie  contract 
was  like  the  one  alleged  her^  each  releas- 
ing all  ri^t  to  the  property  of  the  other. 
It  was  said  in  the  opinion  that  then  was 
nothing  to  show  what  property  the  husband 
had,  and,  as  there  was  no  proof  that  the 
parties  were  engaged  when  the  contract  was 
executed,  tbe  wife  had  tbe  burden  to  show 
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that  she  did  not  bave  fall  information  as  to 
her  bosband'a  drcnmstances.  In  re  Estate 
of  Bnyart.  100  Neb.  337,  160  N.  W.  120.  was 
a  case  Involving  an  antenuptial  contract  by 
wblch  the  snm  of  (10,000  was  all  the  wife 
was  to  receive  from  the  husband's  estate. 
When  the  husband  died  he  bad  paid  but 
¥7,600,  and  the  widow  sued  to  recover  an 
allowance  of  $200  s  month  pending  the 
settlement  of  the  estate.  On  appeal  by  the 
other  side  It  appeared  that  tiie  husband  was 
worth  about  $225,000,  was  a  widower  68 
years  old  and  bad  no  children.  The  plaln- 
tUf,  when  married  to  him,  had  been  de- 
serted by  her  former  husband,  was  about 
84,  and  had  a  daughter  about  15.  She  had 
procured  a  divorce  and  was  working  part  of 
the  time  at  the  hotel  where  the  deceased 
stayed.  It  was  said  that  the  evld^ice  was 
convincing  that  she  knew  before  the  mar* 
rlage  that  Enyart  was  a  wealthy  man,  had 
tBToa,  banks,  and  other  property,  but  that 
It  was  donbtfnl  If  she  was  Informed  with 
any  degree  of  deflniteness  as  to  his  actual 
possessions  and  their  value.  It  was  held 
ttut  the  eontrsct  was  so  dlspn^wrtlonate 
that  tlie  burden  restli^  upon  those  claim- 
ing Its  valMlty  to  show  that  It  was  entered 
Into  with  fall  knowledge  on  the  part  of  the 
Intoided  wife.  On  the  other  hand,  the 
Supreme  Court  of  Wisconstn,  In  Deller  v. 
DeUer.  141  Wis.  295.  124  N.  W.  278.  26  U 
R.  A.  (N.  S.)  7S1,  htAd  that  an  antenup- 
tial contract  by  wfaiCb  the  wlfft  was  to 
have  96,000  in  Ueu  of  doww  and  statutory 
aUowance  out  of  the  estate  of  her  husband, 
wlio  was  worth  about  :^,000^  would  not  be 
set  aside  for  Inadequacy.  In  Donaldson  v. 
Donaldson,  249  Mo.  228,  248,  166  S.  Wi.  791, 
797,  an  action  to  set  aside  two  marriage 
contracts  for  inadequacy  and  fraud.  It  was 
said  In  the  <^lnlon  by  Lamm,  O.  J.,  that  the 
relation  of  the  man  to  the  wife  he  is  about 
to  marry  Is  a  confldenttal  one  in  an  exact- 
ing and  stringent  sense.  "He  carries  the 
burden  of  showing  that  any  antoiuptlal  con- 
tract entered  into  under  the  glow  and  trust 
of  that  tender  and  trust  relation  was  made 
teiiiy  and  understandingly  on  full  dis- 
closures, and  is  Just  and  adequate."  In 
Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am.  Kep. 
22,  the  contract  provided  that  the  wife 
should  be  paid  $500  In  full  conrideration  of 
her  dower,  and  she  would  not  claim  any 
share  in  the  husband's  estate  unless  such 
should  be  given  her  by  will.  Tbe  bnsband 
died  without  having  paid  the  $500.  He  bad 
property  worth  over  $25,000.  The  surrogate 
held  the  contract  valid,  and  credited  the 
widow  with  $500,  and  allowed  her  no  dls- 
trtbutive  share  of  the  estate.  Tbe  General 
Term  struck  out  the  credit  of  $500,  and 
allowed  her  one-titlrd  of  the  sum  to  be  dis- 
tributed. This  was  affirmed  the  Court  of 
Appeals.  It  was  said  that  the  evidence  es- 
tablished that  the  contract  was  executed  by 


the  wife  under  the  belief  caused  by  the 
husband  that  it  contained  more  beneficial 
provisions  for  her  than  it  did. 

"Tbe  surrender  and  rdease  of  rights  to  be 

acquired  by  the  intended  wUe  by  tbe  marriage 
relation  must,  however,  be  regarded  witii  the 
most  rigid  scrutiDy ;  and  eoorts  will  not  enforce 
contracts  of  this  nature  against  the  wife  where 
the  drcumstancea  establiab  that  she  hag  been 
overreached  and  deceived,  or  been  induced  by 
false  representations  to  enter  into  a  contract 
whidi  does  not  express  or  carry  out  tbo  real  in- 
tention of  the  parties."  71  N.  Y.  1S7,  168. 
27  Am.  Rep.  22. 

It  was  said  that  tbe  anthoiities  go  very 
far  in  holding  that  strict  proof  of  fairness 
must  be  shown  when  called  upon  to  enforce 
such  a  contract  against  the  wlfe^  "and  es- 
pecially when  It  it  is  apparoit  that  the  pro- 
vision made  fbr  the  wife  is  inequitably  on- 
Just,  and  unreasonably  disproportionate  to 
the  means  of  tiie  husband."  71  N.  Y.  158, 27 
Am.  B^.  22. 

"Th9  rule  undoubtedly  is  that  in  such  a  case 
every  presomption  is  against  the  validity  of  the 
Goiltract,  and  t3ie  burden  of  pnxtf  Is  east  upon 
the  husband,  or  tiioae  who  represent  him,  in  or- 
der to  uphold  and  enforce  the  same  as  a  valid 
and  subsisting  agreement."  71  N.  Y.  158,  27 
Am.  Rep.  22. 

While  some  have  questioned  the  prt^rlety 
and  validity  of  antoiuptial  contracts  It  was 
laid  down  In  Hafer  v,  Uafer,  33  Kan.  449, 
6  Pac.  637,  that  they  are  not  only  recognized 
by  our  statutes,  but  that  parties  cootanplat- 
ing  marriage  have  a  right  to  make  them 
when,  considering  the  circumstances  of  the 
parties,  they  are  reasonable  and  just  in  their 
provisions.  In  that  case  a  widower  66  years 
old,  with  a  family  of  seven  children,  all  of 
age  but  one,  who  had  accumulated  property 
worth  about  $14,000,  to  good  faltb,  entered 
into  a  contract  with  a  woman,  26  years  of 
age  "possessed  of  two  cows  and  $40,"  by 
which  it  was  agreed  that  each  should  en- 
joy and  have  the  untrammeled  control  ef 
bis  or  her  own  property,  as  well  as  the  In- 
crease and  profits  thereof,  and  that  If  she 
survived  him  she  would  recdve  from  his  es- 
tate a  child's  part  It  was  held  that  this 
contract  was  just  and  reasonable,  and  she 
could  not  claim  fme-half  of  the  estate  of 
$19,00(X  In  the  (pinion  it  was  said: 

"We  search  the  record  in  vain,  however,  for 
any  testimony  that  will  sustain  tiie  finding  that 
there  was  any  deceit  practiced  by  Godfrey 
Hafer,  or  that  bis  conversation  and  conduct  in 
the  transaction  were  other  than  open,  honest, 
and  fair.  •  *  «  The  mere  fact  that  he  may 
not  have  disclosed  his  assets  and  liabilities  in 
detail  to  ber  will  not,  in  the  absence  of  any- 
thing showing  fraud  or  deceit,  invalidate  the 
contract,  nor  will  It  raise  a  presumption  of 
fraudulent  concealment;  and  especially  Is  this 
BO  where  tiie  terms  and  provisions  of  the  con- 
tract are  so  manifestly  fair  and  reasonable  as 
in  this  case."  33  Kan.  462,  6  Pac.  MX 
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In  0aM7  Oaflcy,  M  Kul  880;  882»  118 
Pac  1047,  1048,  It  waa  aaid: 

*1%at  tbe  contract  was  eqaitable  ia  oot  qaes- 
tiooed  bj  either  party.  Onr  ool;  duty  ia  to 
oooBtrue  it.  Agreeioeiita  of  this  nature  are  gen- 
erally Tegarded  irith  favor,  and  are  liberally  in* 
terprelted  to  cany  into  effect  the  inteotion  of 
the  partiee.** 

Gordon  v.  Muoo,  87  Kan.  624,  126  Pac.  1, 
Ann.  Ga&  1911A.  783,  U  to  tbe  effect  tbat  U 
tlie  Intoided  wife  liad  a  fair  and  adequate 
knowledge  tonchliic  her  futare  fansbond's 
property,  and  the  contract  la  free  from  de> 
celt  and  fraud.  It  abonld  not  be  set  aalde 
merely  because  of  great  disproportion. 

In  view  of  these  authorities,  the  qnesUon 
as  to  (he  duty  to  prove  knowledge  on  the 
part  of  the  wife  touching  the  fansband'a 
property  depends  upon  whether  or  not  the 
allied  contract  shows  great  Inadequacy  or 
disproportion.  It  Is  clear  that  the  plaintiff 
and  Mr.  Watson  were  w^  acquainted,  and 
must  have  had  smne  knowledge  of  each 
other's  financial  contitt<HL  She  had  been 
married  once  and  he  ft>ur  times.  She  testiped 
that  she  had  known  him  36  years.  While 
Oxe  record  does  not  give  Qielr  ages  It  Is  mani- 
fest that  th^  were  both  somewhat  along  in 
years.  There  is  In  the  entire  record  nothing 
to  indicate  fraud,  deceit,  or  any  attempt  or 
taitent  to  OTerreadi  Uie  woman  Mr.  Watson 
liad  known  so  long  and  was  about  to  make 
his  wife;  and,  while  there  is  ooniriderable 
disproportion,  it  cannot  be  said  to  be  so  un- 
reasonable as  to  raise  the  presumption  of 
fraud.  Therefore,  had  tbe  failure  folly  to 
inform  the  plaintiff  as  to  Mr.  Watson's  prop- 
erty been  pleaded,  the  court  would  have  been 
Instlfied  In  finding,  as  It  did,  tbat  the  con- 
tract (if  there  was  one)  "waa  Just  and  equi- 
table." 

[71  Tberefore,  whether  tbe  question  now 
so  vigorously  pressed  waa  sufficiently  called 
to  the  attention  of  the  trial  court  or  not, 
no  materially  prejudicial  error  appears,  for, 
on  the  theory  that  it  was,  the  evidence 
supported  the  finding,  and.  If  not,  the  re- 
sult shonid  have  been  the  same. 

The  Jndgment  Is  tber^ore  affirmed. 

All  the  Justices  concurring. 


<7Z  Okl.  224} 

CHICAGO,  R.  I.  &  P.  RY.  00.  et  aL  v. 

STATE  et  al.   (No.  9354.) 

(Sapreme  Court  of  Oklahoma.   April  8,  1919.) 

(SyJlabiu  hy  the  Court.} 
OoiofEBCK  «»6S— Reocxatioh  bt  State  Cob- 

POBATION  00ia(ISSION-<]iRAIN  ELEVATOBS. 

By  reason  of  the  provisions  of  the  Congres- 
sional Act  regulating  interstate  commerce  (U. 
S.  Comp.  St.  S  8563),  the  Corporation  Commls- 


(OU. 

sioa  Is  witiiont  inilsdietion  to  require  a  rail- 
way oonpany  to  desigaate  a  p<^t  on  its  if^ 
of  way  for  die  location  of  a  portable  grafn 

elevator  and  to  tpot  cars  thereto  for  intestate 
shipments,  when  tbe  effect  of  such  order  is  to 
obstruct  interstate  commerce  by  materially  in- 
terfering with  the  movement  of  cars  to  and 
from  elevators  permanently  located  near  the 
right  of  way,  and  with  the  loading  4ji  ears  on 
tbe  right  of  way  by  track  shippers. 

Appeal  from  Corporation  Commissttm. 

Onnplaint  by  the  State  of  Oklahoma  and 
the  Lawtou  Grain  Company,  by  W.  C  Hart- 
man,  agent,  against  the  Chicago,  Rock  Is- 
land &  Padflc  Railway  Company,  and  Jacob 
M.  Dickinson,  receiver.  BYom  an  order  of 
the  Corporation  Oommlssion  sustaining  tlie 
complaint,  the  Railway  Company  and  its 
ncetver  appeaL  Order  set  aside,  and  cause 
remanded. 

a  O.  Blake  and  R.  J.  Roberts,  both  of  EX 
Reno,  W.  H.  Moore,  of  McAlester,  and  John 
£}.  DuMara,  of  M  Reno,  for  appellants. 

S.  P.  Freeling,  Atty.  Gen.,  and  John  B. 
Harrison,  Aast  Atty.  Gen.  (Paul  Walker,  of 
Oklahoma  City,  <a  couns^,  toi  Corporation 
Commission. 

OWBN,  J.  The  grain  company  filed  ita 
complaint  with  the  Corporation  Commis- 
sion, alleging  the  defendant  railway  com- 
pany refused  to  allow  it  to  locate  a  portable 
grahi  derator  <m  the  right  of  way  of  the 
railway  company  at  Carnegie,  and  refused 
to  designate  a  location  tor  such  levator,  and 
to  spot  cars  thereto  for  shliment  of  grain. . 
B*rom  an  order  sustaining  the  complaint  tbe 
railway  company  appeala. 

The  trackage  facilities  of  the  railway  com- 
pany at  Carnegie  consist  of  a  main  tradt, 
passing  track,  and  house  or  team  tradt.  It 
is  the  custom  of  the  railway  eonpany  to 
place  cars  on  this  house  or  team  track  so  as 
to  enable-freteht  to  be  loaded  Into  or  from 
cars,  and  to  pennit  grain  to  be  loaded  from 
wagons  into  the  cars  by  what  is  designated 
as  track  shli^tts.  There  are  three  grain 
elevators  at  this  place,  with  a  storage  capac- 
ity of  approximately  86,000  bushels,  located 
near  the  rli^t  of  way  and  connected  with  tbe 
team  track  by  extension  tracks.  These 
elevators  were  located  and  the  extendon 
tracks  built  under  provisions  of  section  33, 
art  9,  of  the  Constitution. 

B'nnn  the  evidence  it  appears  there  was  no 
refusal  to  allow  the  use  of  the  portable  ele- 
vator on  the  right  of  way.  On  Uie  contrary, 
appellant  was  willing  to  accord  to  the  grain 
company  the  same  treatment  and  privileges 
as  to  other  track  shippers,  that  Is,  to  place 
cars  oa  the  team  track  and  permit  tbe  grain 
to  be  loaded  with  tbe  portable  elevator,  but 
refused  to  designate  any  particular  loca- 
tion tor  the  porteble  elevator,  and  refused 
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to  ftsree  to  spot  cars  to  any  particular  loca- 
ttou. 

The  portable  elevator  has  no  storage  tank, 
bat  is  used  for  the  purpose  of  loadlnff  grain 
from  wagons  Into  the  cars  by  arranging  the 
wagons  so  as  to  permit  the  grain  to  flow  Into 
a  hopper  and  be  carried  from  the  hopper  Into 
Qie  cars  standing  on  the  railroad  track. 
While  Hils  elevator  Is  susceptible  of  being 
moved  from  place  to  place,  the  reason  given 
for  requiring  the  cars  to  be  spotted  to  a  par- 
ticular point  is  to  enable  the  grain  company 
to  prop  the  engine  of  the  elevator  on  sills  and 
to  avoid  moving  It  from  place  to  place,  it 
requires  something  like  a  half  day  to  move, 
and  it  Is  impractical  to  operate  unless  prop- 
ped up  and,  In  effect,  stationary. 

It  is  contended  by  the  railway  company 
that  to  locate  the  portable  elevator  at  a 
particular  point  on  the  right  of  way,  and 
spot  the  cars  to  such  point,  would  practi- 
cally constitute  a  fixed  location,  and  would  In- 
terfere with  the  movement  of  cars  to  and 
from  the  elevators  premanently  located  near 
the  ri^t  of  way,  and  with  the  movement  of 
ears  loaded  from  wagons  uy  other  car  ship- 
pers, which  would  constitute  a  serious  ob- 
struction of  Interstate  commerce. 

It  Is  contended  on  the  part  of  the  grain 
company  that  the  devator  being  little  more 
tban  an  improved  scocqitlng  device  for  load- 
ing grain  from  wagons  into  the  railway  cars, 
and  because  It  can  be  moved  from  point  to 
point  along  the  right  of  way,  it  is  not  to  be 
considered  as  an  elevator  In  the  sense  con- 
templated by  section  88,  art  9,  of  the  Oon- 
■tltntion,  or  section  1  of  the  act  i^ulating 
commerce  (Act  June  18, 1910,  a  809,  88  Stat 
530  (U-  S.  Comp.  St  1 8668]). 

It  Is  omceded  the  grain  was  to  be  shipped 
to  points  beyrad  the  state,  and  the  facili- 
ties donanded  were  for  Interstate  commerce, 
bat  It  Is  contoided  the  order  would  be  in 
eld  of  interstete  commerce.  In  sopport  <tf 
Oils  contention  the  case  of  (X.  R.  I.  &  P.  By. 
Co.  V.  Beatty,  84  Okl.  821, 118  Pac.  367,  126 
F&c.  7S6,  42  L.  B.  A.  (N.  S.)  984,  Is  reUed 
upon.  Hie  question  presented  In  that  case 
was  the  power  of  the  Corporation  Commis- 
Ooa  to  require  ttie  railway  company  to  fui^ 
nish  cars  to  the  shipper,  and  it  was  ^ere 
held  the  order  was  not  designed  to  obstruct 
interstate  commerce,  but  merely  to  facili- 
tate the  movement  of  freUd^t,  both  Inter  and 
Intra  state,  and  was  within  the  pnipw  exez^ 
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else  of  the  state's  police  power.  But  that 
case  was  reversed  by  the  Supreme  Court  of 
the  United  States.  234  L.  S.  763,  84  Sup.  Ct 
777,  58  L.  Ed.  1577,  on  the  authority  of 
C  R.  I.  &  P.  Ry.  Co.  V.  Hardwlck  Ele.  Co., 
226  n.  S.  434.  83  Sup.  Ct.  17S,  67  L.  Ed.  285, 
46  U  R.  A.  (N.  8.)  203,  where  it  was  said: 

"As  lepslation  concerning  the  delivery  of 
cars  for  the  carriage  of  interstate  traffic  was 
clearly  a  matter  of  interstate  commercs  re- 
lation, even  it  guch  Bubject  was  embraced  with- 
in that  class  of  powers  concerning  which  the 
state  bad  a  right  to  exert  its  authority  in  the 
absence  of  legislation  by  Congress,  it  must  fol- 
low, in  consequence  of  the  action  of  Congress 
to  which  we  have  referred,  that  the  power  of 
the  state  over  the  subject-matter  ceased  to  «- 
ist  from  the  moment  tliat  Cmigress  exerted  its 
paramount  and  all-embradng  authority  over 
the  BUbJect.  We  say  this  because  the  elemen- 
tary and  long-settled  doctrine  is  that  there  can 
be  no  divided  authority  over  interstate  com- 
merce, and  that  the  regulations  of  Gongiess  «i 
that  subject  are  supreme." 

nie  order  requires  Uw  railway  company 
to  designate  a  point  on  Ito  right  of  way  for 
the  location  of  the  elevator  and  to  spot  cars 
to  that  point  The  testimony  on  the  part  of 
the  grain  company  Is  to  the  effect  that  It 
expected  to  use  the  elevator  during  the  ship- 
ping season,  and  wished  to  have  the  loca- 
tion designated  so  it  might  prop  the  engine 
on  secure  sills  and  avoid  the  necessity  of 
moving  It  from  time  to  tlma  This  would 
be,  In  effect  and  for  all  Intrats  and  pur- 
poses, a  permanent  location  of  the  elevator 
on  the  irlght  of  way,  and  the  order  requir- 
ing the  railway  conyiany.  to  place  cars  at 
that  point  80  as  to  accommodate  the  con- 
venience of  the  levator  would  be,  in  effect, 
to  control  the  movement  of  cars  for  Inter- 
state shipmehts,  and,  owing  to  the  track 
arrangements  and  limited  tacilltles  at  that 
point  would  amount  to  a  serious  obstruc- 
tion of  Interstate  commerce. 

That  portion  of  the  order  requiring  the 
railway  company  to  designate  a  certain 
point  for  location  of  the  elevator,  and  re- 
quiring cars  to  be  spotted  to  that  point,  was 
in  excess  of  the  jurisdiction  of  the  OoiTora- 
tlon  Commission. 

nier^ore  the  order  la  aet  aside  and  the 
cause  remanded. 

HARDY,  a  J.,  and  SHARP,  PITCH- 
FORD,  and  McNSULU  JJ.,  concur. 
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(71  OU.  SO 

TDBMBB  T.  TUBNER.   (No.  707U 

ffopreme  Goort  of  Oklatuuna.   D«c.  IT,  1918. 
Behearing  Pcnled  April  24,  1919.) 

(avUabua  ^  tlM  Ctmrt.) 

1.  Indians  «s»1C(1>— Tmx  to  Town  Lot»— 

OCOnPATION. 

Hw  preferential  right  to  acquire  title  to 
town  lota  in  the  Creek  Nation  was  bj  the  orig- 
inal Greek  Agreement  of  Blardi  1,  1901,  &  670, 
31  Sut.  8^  Moiferred  upon  the  perun  In  the 
rightful  occupatl4Hi  of  said  lota. 

2.  iKDuns  «3»15(1)— raru  to  Town  Lots— 

Thubt. 

title  acquired  hy  the  eon  of  a  testator 
to  town  lots  hj  the  exercise  of  his  preferential 
right  under  the  original  Creek  Treaty  will  not 
be  litpreased  with  a  truat  in  favor  of  the  residu- 
ary legatee,  where  the  lots  were  scheduled  to 
and  the  appraised  value  thereof  paid  bj  the 
aon,  and  where  In  litigatini  tiiMeaftcr,  in  tlie 
settleoient  of  the  estate  of  the  testator,  a  atipu- 
lation  was  entered  into  whereby  the  aon  should 
pay  Ihe  executor,  who  was  also  the  residuary 
legatee,  the  original  purchase  price  ot  the  im- 
provementa  on  said  lots,  which  sum  waa  paid  to 
the  executor  in  accordance  with  said  agreement, 
and  a  judgment  was  rendered  upon  said  stipu- 
lation, decreeing  said  son  to  be  the  owner  of 
said  lots  and  Improremfents  thereon. 

Error  tnm  Stperlor  Court  Tnln  Oonitty ; 
M.  A.  Brecfclnrtdge,  Judge. 

Action  by  Clarence  W.  Turner  against 
Fred  XL  Tamer.  Judgment  for  defoidant. 
and  plaintiff  brlngi  error.  Affirmed. 

John  D.  De  Boia,  of  Seaicy.  Ark.,  Haloed 
B.  BoBser,  of  Muskogee,  and  William  8. 
Godiran  and  Preston  (X  West,  boOi  oC  Tnlaa, 
for  plaintiff  In  error. 

Zevely,  Glvena  &  Stouts,  at  Muskofee^  tot 
defendant  In  error. 

HARDY,  J.  Clarmce  W.  Turner  com- 
menced this  action  in  the  superior  court  of 
Tulsa  county  against  Fred  E.  Turner,  seek- 
ing to  have  a  certain  deed  of  conveyance 
conveying  to  said  Fred  B.  Tomer  lot  7  and 
the  north  18  feet  of  lot  6,  block  119.  In  the 
dty  of  Tulsa,  reformed  so  aa  to  show  title 
in  plaintiff  and  have  defendant  declared  to 
hold  same  In  trust  for  plaintiff.  Judgment 
was  for  defendant,  and  plaintiff  appeals. 

The  parties  are  brothers,  and  are  sons  of 
John  E.  Tu^er.  In  Angnst,  1898,  John  B. 
Turner  was  residing  at  Muskogee,  and  had 
purchased  a  storehouse  and  owned  a  mer- 
cantile business  in  Tulsa.  Fred  E.  Turner 
was  in  diarge  thereof,  under  an  agreement 
by  which  he  was  to  have  the  use  of  the  build- 
ing and  the  net  profit  of  the  business.  O9 
or  about  August  29,  1898,  John  E.  Turner 
bouglit  and  paid  for  a  house  and  lot  in  Tulsa, 
being  the  proper^  Involved  herein,  paying 
for  same  bj  tmt  diecks  made  to  tiie  order 


of  Fred  B.  Turner  and  by  him  indorsed  to 

the  vendors.  Title  was  conveyed  to  Fred  E. 
Turner,  who  went  Into  possession  of  the 
property.  John  £.  Turner  died  December 
10.  1898.  Prior  to  bis  death,  on  November 
4,  1898,  John  E.  Turner  executed  his  last 
will  and  testament,  in  which,  after  certain 
spedflc  betjuesta,  he  devised  and  bequeathed 
to  his  son,  Clarice  W.  Turner,  "all  of  the 
remainder  of  my  property  or  estate  of  every 
kind  and  character  and  wheresoever  situat- 
ed." Clarence  Wl  Turner  was  named  as 
executor  and  Qualified  as  such. 

On  January  18,  1890,  Fred  E.  Turner  and 
Julia  A  Turner,  widow  of  John  E.  Turner, 
filed  a  bill  in  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Terri- 
tory toi  a  construction  of  the  will  of  J<^n 
E.  Turner,  deceased.  That  UUgation  reach- 
ed the  United  States  Court  of  Appeals  for 
the  Indian  Territory,  which  court  rendered 
an  opinion  construing  the  wllL  Turner  v. 
Turner,  S  Ind.  T.  682,  64  S.  W.  543.  It  ap- 
pears that  negotiations  were  bad  looking  to 
a  winding-up  of  the  litigation  over  the  es- 
tate, and  a  stipulation  was  filed  in  that  court 
upon  which  Judgment  was  rendered,  decree- 
ing that  Fred  E.  Turner  was  the  absolote 
owner  of  the  property  herein  Involved,  and 
that  deed  ml^t  be  Issued  to  him  therefor 
upon  condition  that  he  pay  to  Clarence  TV. 
Turner,  as  administrator,  the  sum  of  fl.lOO, 
being  the  original  cost  of  tbe  honse  and 
lot,  which  sum  was  duly  paid.  Previous  to 
this  settlement,  the  property  had  been  sched- 
uled by  the  townslte  commission  in  tbe  name 
of  Fred  B.  Turner,  and  tbe  government  ap- 
praisement tbdreof  was,  paid  by  him,  and  on 
February  2,  1906,  patent  was  Issued  in  bis 
name,  conveying  said  premises,  and  he  has 
since  been  In  continuous  possession  thereof 
and  has  placed  valuable  Improvements 
thereon. 

Tbe  grounds  for  equitable  relief  are  that 
after  the  death  of  Jobu  B.  Turner,  plaintiff 
and  Effle  Klrkwood,  a  sister  of  £be  parties, 
on  behalf  of  their  minor  children,  under  a 
misapprehension  and  a  mistake  of  fact,  and 
b^evlng  that  a  life  estate  in  said  property 
was  conveyed  to  defendant,  agreed  to  convey 
to  defendant  the  Interest  of  said  minors 
therein  for  tbe  sum  of  $1,100,  but  that  plain- 
tiff did  not  convey  his  Interest,  or  any  right 
in  said  property  which  he  may  have  had  as 
executor  of  the  will  of  John  B.  Tomer,  de- 
ceased, and  that  defendant  wrongfully  and 
fraudulently  procured  title  to  said  lots  in 
bis  own  name. 

[1,  2]  This  case  falls  wltliin  tbe  rule  an- 
nounced in  Turner  et  al.  v.  Old  Homestead 
Co.  et  al.,  170  Pac.  004  (not  yet  (^dally  re- 
ported), which  litigation  Involved  a  part  of 
the  same  estate.  In  that  case  tbe  property 
Involved  was  situated  In  the  dty  of  Mus- 
kogee, and  bad  been  listed  by  tbe  townslte 
commission  in  tbe  name  of  Clarence  W.  Tnr- 
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ner,  execator,  and  as  such  executor  be  made 
the  two  Initial  payments  required  to  be  made 
thereoD.  Thereafter  be  abandotied  any  fnr< 
ther  claim  on  behalf  of  the  estate  to  the 
lots  InvolTed,  whereupon  the  townslte  com- 
miaalon  listed  the  lots  In  question  to  Julia  A. 
Turner,  the  widow,  who  later  paid  the  re- 
maining Installments  and  received  patent 
ezecated  by  the  principal  chief  of  the  Creek 
Nation,  which  patrat  was  thereafter  duly 
approved  by  the  Secretary  of  the  Interior. 
It  was  there  held  that  tbe  privilege  given 
the  owner  of  bnprovemoits  on  town  lots  by 
section  15  of  the  Curtis  Act  (Act  Gong.  June 
28.  1898,  c.  617,  30  Stat.  495)  terminated  up- 
on the  taking  effect  of  the  Original  Creek 
Agreement  of  March  1,  1901,  c.  676,  31  Stat. 
861.  by  tbe  terms  of  which  ^e  preferential 
right  to  purchase  was  conferred,  not  upon 
tbe  owner  of  the  ImprOTements.  Imt  upon 
tbe  rightful  occupant. 

The  facts  here  Involved  present  a  stronger 
case  for  the  application  of  the  rule  than  In 
tbe  case  dted.  The  defendant  here,  in  ad- 
dition to  being  tbe  rightful  occupant  of  the 
premises,  also  held  the  title  to  the  Improve- 
ments thereon,  which  title  was  recognized 
by  the  stipulation  filed  In  the  case  of  Turner 
Turner,  supra,  In  the  Indian  Territory 
Gbnrt  of  Appeals  and  by  judgment  rendered 
upon  that  stipulation. 

Upon  the  authority  of  Turner  v.  Old  Home- 
Mead  Co.,  supra,  the  judgment  berein  is  af- 
flrmed. 


(74  Okl,  2S7) 

AIJJANGB  TRUST  CO.  v.  JACKSON  et  al. 

(No.  8018.) 

(Supreme  Court  of  Oklahoma.    Feb.  4,  1919. 
Relieaiing  Denied  April  29,  1019.) 

fSvltaiw  hv  i%0  CourU) 
t,  IirmtEST  «=937(2)—Penaltt— Statutes. 

Where  a  note  provides  that  if  Interest  is  not 
paid  at  maturity  it  shall  bear  an  iocreased  rate 
from  a  time  antedating  maturity, ,  tbe  note 
create!  a  penalt;,  but  the  irenalty  consists  only 
ot  the  increased  interest  prior  to  maturity; 
from  maturity  tbe  rate  is  property  charged,  and 
is  not  a  itenaltj. 

2.  Affkai.  ano  Bbbob  «=3766— Bbief— Dis- 
lassAi.  ov  Appeai^Ruu  or  Coubt. 
Where  tbe  brief  of  a  party  on  cross-appeal 
seeks  to  have  tbe  Judgment  of  the  lower  court 
reversed,  does  not  contain  pleadings,  aammarj 
of  the  evidence,  tbe  jndgment,  together  with 
■acb  Btatemeots  from  tbe  record  as  are  necee- 
sary  fto  a  full  onderstandlng  of  the  questions, 
presented,  as  required  by  rule  28  (166  Fae.  Iz), 
the  appeal  will  be  dismissed. 

Commissioners'  Opinion,  Division  No.  2. 

Bnor  from  District  Gonrt,  OUabmna 
County;  Geo.  W.  duft,  Jtidge. 


AcUeu  by  the  Alliance  Trust  Company 
against  David  A.  JatAson  and  others  to 
fore<doBe  a  mortgage  aecorlng  a  series  of 
notes  bearing  6H  per  cait.  Interest  to  be 
Increased  to  12  j>er  cent  on  d^ult  of  pay- 
ment at  maturity.  From  a  Judgment  reject- 
ing the  increased  rate  of  interest,  plalntlft 
brings  error,  and  certain  of  tbe  defendants 
bring  croBs-error.  Reversed  and  remanded, 
with  directima. 

I.  R,  McQueoi,  of  (Wahoma  Otty,  and  W. 
H.  Claric,  of  Muskogee,  fen-  plaintiff  in  error. 

H.  A.  Johnson,  of  Perry,  fbr  d^^idants  in 
error  and  cross-ai^lants. 

POPE,  01  The  real  controversy  was  be- 
tween the  plaintiff  and  defendants  John- 
son, who  had  purchased  and  who  now  own 
the  mortgafed  property.  The  dominant 
Issue  was  whether  the  notes  sued  on  created 
a  penalty  in  providing  a  higher  rate  of  in- 
terest (m  default  than  they  bore  on  their  in- 
ception. The  trial  court  apparently  regard- 
ed  the  notes  as  fixing  a  penalty,  for  the  judg- 
ment rendered  rejects  the  Increased  rate  of 
interest.  The  main  appeal  whldi  is  prose- 
cuted by  the  plaintiff  raised  the  question  of 
error  In  this  particular.  Tbe  preliminary 
questltm  Is  raised  that  the  alleged  error  was 
not  saved  for  review  by  reason  of  the  proper 
assignments. 

The  record  shows,  however,  that  the 
plaintiff  both  In  its  motion  for  new  trial  and 
in  its  petition  In  error  alleged  that  the  trial 
court  erred  In  deciding  that  tbe  provision  for 
the  Increased  rate  of  interest  was  penal  In 
its  character,  and  In  holding  that  only 
per  cent.  Interest  dionld  be  collected,  ttius 
the  lack  ta  merit  ot  fb»  objectton  la  madft 
apparent 

[1]  This  case  falls  within  the  general  dasa 
of  cases  v^ch  this  court  has  recently  con- 
sidered. In  National  Life  Insurance  Co.  v. 
Hale,  64  Okl.  600,  154  Pac.  536,  L.  R.  A. 
1916E3,  721,  and  note,  and  National  Ufe  In- 
surance Co.  V.  Sllvw,  163  Pac.  274,  not  yet 
ofHdally  reported. 

These  cases  fix  the  law  In  this  jurisdiction, 
that  a  note  does  not  create  a  penalty  merely 
because  It  provides  a  hl0ier  rate  of  Interest 
after  maturity.  There  is  a  dlstluguiablng 
feature,  however,  between  the  notes  Involved 
in  this  case  and  the  notes  Involved  in  thoee 
cases.  Here  the  note  clearly  fixes  a  penalty. 
In  the  cases  dted  the  notes  required  a  bl^i* 
er  rate  of  interest  from  maturity.  If  not  then 
paid ;  In  this  case  the  note  provtdea  tbat— 

"In  case  this  note  or  any  interest  ooaptm  !■ 
not  paid  prwnptly  at  matinity  the  wta(de  debt 
shall  bear  Intereat  at  the  rate  ^  12  per  cent  per 
annum  from  date  of  maturi^  of  the  ooapo» 
last  paid." 

Othwwlae  stated  one  daaa  of  notes  mer^ 
provide*  a  bltfiw  rate  ^  Interest  from  the 
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date  of  default,  while  In  the  oOier  class  the 
default  causes  the  higher  rate  to  relate  back 
and  to  be  chargeable  ttom  a  time  iHlor  to 
tiie  default 

In  thus  making  the  default  give  the  right 
to  collect  a  larger  sum  than  could  have  be^ 
collected  a  moment  before,  the  note  created 
a  penalty.  Ballam  et  aL  t.  Telleren,  G5  Neb. 
266,  76  N.  W.  660;  Bobbins  t.  Maddy.  86 
Kan.  219,  UT  Paa  828,  L.  B.  A.  19190,  T2U 
and  note. 

The  COTiduslon  reached  by  the  trial  court 
taowerer,  la  not  sustained  by  the  mere  de- 
termination that  the  notes  created  a  penalty. 
A  coQ tract  Is  not  void  because  it  Imposes  a 
penalty.  Revised  Iaws  1910.  H  974.  975. 
What  th^  was  the  penalty  imposed  by  the 
notes  in  queetioa?  As  a  note  which  provides 
for  a  higher  rate  of  Interest  from  matori^ 
doea  not  create  a  penalty,  but  a  penalty 
does  arise  when  the  higher  rate  is  made  re- 
troactive, It  follows  that  the  only  penalty 
provided  by  the  notes  In  this  c^se  was  the  larg- 
er Interest  required  from  the  time  the  last 
coupon  had  bera  paid  till  the  time  of  default. 
In  so  far  as  the  notes  required  a  hl^tier  rate 
of  Interest  after  maturity  than  before,  no  pen- 
alty waa  created.  Hallam  et  al.  v.  Telleroi, 
Off  Neb.  266, 75  N.  W.  S60;  BobMns  t.  Maddy. 
9S  Kan.  219^  147  Pac.  826;  L.  B.  A.  19ieHl 
7ZU  and  not& 

It  CollowB  that  tlie  trial  court  was  In  enrmr 
In  Umlting  the  Interest  after  maturity  to 
•H  per  cut  It  was  correct  In  holding  that 
9Bitj  6H  per  cent  conid  be  ocdlected  prior  to 
maturity.  Onr  conduslui,  tbeiefcne,  is  Uiat 
tbe  plaintUt  was  entitled  to  6%  per  cent  In- 
twest  until  O^nlt,  and  Interest  at  the  rate 
at  12  per  out  fliereafter. 

[I]  Tbe  d^endanta  Jobmon  i^naeeated  a 
croBHppeal  directed  a^Blnat  the  determina- 
tion of  the  issues  between  them  and  the  de* 
ftedant  Orton.  The  qnestkm  raised  cannot 
be  determined  from  the  abstracts  of  the 
record  and  briefs  presented  by  the  various 
parties.  An  examination  of  the  record  goes 
to  the  extent  of  determining  that  the  John- 
■ona  purchased  the  property  from  the  defend- 
ant Orton,  subject  to  a  mortgage  of  fRiO,  and 
they  received  precisely  what  they  purchased. 
Hie  qnestton  raised  by  the  crosMnwal  Isotr 
ttrdy  technical,  and  if  any  errors  were  com- 
mitted they  were  entirely  harmless.  The 
cross-appeal  is  dismissed  for  tbe  failure  of  the 
defendant  in  error  to  comply  with  rule  28 
(166  Pac.  IX).  Neither  the  pleadings,  sum- 
mary of  the  evidence  or  judgment  involved 
in  the  case  appealed  are  set  out  in  the  ab- 
stract, and  is  a  very  clear  violation  of  the 
rules. 

The  cause  is  reversed  and  remanded,  with 
directions  to  render  judgment  in  conformltj 
with  this  ogHahm. 

PBR  OOBIAM.  Adopted  la  wholes 
«S3»ror  e«Mr 


(n  OU.  mi 

OHICAOO,  B.  I.  *  P.  BT.  CX>.  t.  BTATB 
et  aL   (No.  9374.) 

(Supreme  Cknirt  of  Oklahoma.  April  8,  tM9.> 

/Sylkthut  hf  *he  Court.) 
BuxAOAns  «=»6^.  New,  voL  6A  Key-No.  Se- 
ries—Appeai.  FBOH  OBDEB  or  OOBPOKATIOH 

CoucissioR— OoNTintTAncE  or  Oausb. 
Tbe  Corporation  OcHmnlssioB  made  an  or- 
der requiring  appellant  to  constmct  a  modem 
fir^roof  depot  in  the  dty  of  Sayre^  from  wlildi 
order  i^p^ant  appeals.  It  appearing  to  the 
court  that  the  United  States  government  has 
taken  diarge  of  appellant's  system  of  railway, 
and  is  now  operating  same,  in  view  of  this 
situation  the  order  of  snbmission  Is  set  aaidt, 
and  the  cause  continued  until  furdkw  order 
of  the  court  ■ 

Appeal  from  Corporation  Commlssloa. 

Appeal  by  the  CSilcago,  Rock  Island  A 
Padflc  Railway  Company  fnwn  an  order  of 
the  Corporation  Commission  requiring  the 
company  to  construct  a  modem  fireproof  de- 
pot within  the  dty  limits  of  Say  re.  Order 
of  submission  set  aside,  and  cause  continued 
until  further  order  of  the  court 

O.  O.  Blake,  John  B.  Du  Mara,  and  B.  J. 
Boboia*  all  of  BL  Bem^  and  W.  H.  Moore^  of 
HcAlestO',  for  an^ellant 

OWEN,  J.  TbiB  1b  an  appeal  prosecotod 
by  the  railway  onnpany  from  an  ocdw  of  Uie 
CorjMratiou  Commission  requiring  the  rail- 
way company  to  OHUtract  wlttaln  tlie  dtj 
Unrite  ot  Sayre  a  modem  flrevroof  depot 

It  appears  tbe  dq>ot  at  Sayre  was  erected 
before  the  town  was  built,  and  is  not  within 
tbe  InoorpMate  llndts  of  tbe  town.  It  v^- 
pears  also  the  railway  company  had  agreed 
with  the  dty  of  Sayre  to  cuistract  a  snltaUe 
dqrat  within  tb»  dty  limits  at  an  agreed  lo- 
cation, but  was  nnable  to  cany  ont  ttiat 
agreement  for  the  reasons  that  the  railway 
cranpany  was  placed  In  the  hands  of  a  re- 
celvw,  and  soon  thereafter  placed  under  tbib 
oontrcA  of  the  American  Railway  Associa- 
tion's Special  Ccmunlttee  <m  Natltmal  De- 
fense^ co-operating  with  tbe  goramment  of 
Qm  United  States,  to  further  the  proeecatloa 
ot  war  with  the  Imperial  govemmect  of 
Germany. 

Hie  facts  and  condttkms  pxcsoited  by  tiUs 
record  are  very  itfmllar  to  tlie  case  of  St  Lb 
ft  &  F.  By.  Go.  T.  State  et  aL  (OkL)  170  Pac. 
1146^  fai  view  of  whldi  Oie  order  of  sulMiito* 
sion  in  that  case  was  set  aside,  and  ttie  cause 
remanded  until  Uke  further  ordw  of  tlie 
court  For  the  reasons  ass^^ed  In  ttiat 
case,  tbe  order  of  submission  in  the  instant 
case  is  set  aside,  and  the  cause  continued 
until  the  further  order  of  tlie  court. 

HABDY.  a  J.,  and  SHABP,  PITOHFOBD, 
I  and  McNBILU  JJ..  concur. 


MS  mmt  togto  asd  KBT^nmBU  taW  Ksr-HasAOTed  XHcMto  aaA  ladoas 


Digitized  by  Google 


OkL) 


STUBBISFIEtJ)  T.  8TATB 


251 


0»  OkL  Cr.  SI) 

PBOOTOB  «t  sL  T.  STATB.    QXo.  A-2474.) 

(Criminal  Gomt  of  Appeals  of  OUahonuu  April 
20,  19ia) 

(BifUabut  by  the  Court) 

Ihtoxioatxnq  Liquobs  ^s»230(7)— TioLATion 
or  Pbobzbitobt  Liquob  Lav— SumcixHOT 
or  EJtidsncb. 
Evidence  examined,  and  held  Buffldent  to 

fliutaiii  the  jodgmoit  of  OMtTietton  agaiiiat  each 

«t  ptolntllh  in  error. 

Aiipeal  from  County  Oonrt,  Oklalunia 
Obim^;  miUam  H.  ZmiAt  Judge. 

Joe  Proctor,  R,  A.  Waller,  and  WiU  Steam- 
boat were  jointly  tried  and  c<»vlcted  of  a 
Tlolatloo  of  the  prc^bltory  Uitluv  1aw%  and 
they  appeal.  Affirmed. 

Ledrn  Guthrie,  vt  Oklahoma  Glly,  for 
plalntilfa  In  error. 

S.  P.  Freeltng,  Atty.  Gen.,  and  B.  tfcMU- 
lan,  AbbL  Atty.  Gen.,  tm  the  State. 

I^St  CURIAM.  There  Is  but  one  assign- 
ment ot  emv.  PlainUlTs  In  error  rests  their 
entire  ground  tor  reversal  up<Mi  the  propo- 
«ltl(Hi  that  the  evidence  Is  Insufficient  to  sus- 
tain the  conviction. 

Tbey  were  jointly  Charged  with,  having  the 
unlawful  possession  at  intoxicating  Uqnor 
in  Oklahoma  county,  on  or  about  the  17th 
day  of  January,  1915,  with  Intent  to  sell 
the  same.  Upon  a  joint  trial,  each  of  the 
defendants  were  found  guilty.  The  defend- 
ant Joe  Proctor  was  sentenced  to  serve  a 
terra  of  six  months'  imprisonment  In  the  coun- 
ty jail  and  to  pay  a  flne  of  $500;  each  of  the 
other  defendants  being  sentenced  to  three 
months'  imprisonment  and  to  pay  a  fine  of 
$250. 

The  evidence  In  this  case  is  sufficient  to 
authorize  the  jury  to  convict  each  of  the  de- 
fendants upon  the  theory  that  the  defendant 
Joe  Proctor  was  the  proprietor  of  a  drug 
Ktore  at  2<Ri  North  Broadway,  Oklahoma 
CSty,  Ofcl.,  whlcb  he  was  ccmductlng  as  a 
"booze  joint,"  and  in  which  drug  store  and 
•the  plant"  connected  therewith  a  large 
qaantity  of  whisky  and  other  liquors  were 
found;  the  defendant  R.  A.  Waller  acting 
as  a  clerk  and  dispenser  of  the  liquors  over 
a  soda  fountain  in  said  drug  store,  and  the 
defendant  Will  Steamboat  acting  as  a  ne- 
gro  porter  In  said  drug  store.  On  the  day 
of  the  raid,  the  officers  found  Waller  In  the 
act  of  shaking  up  a  mixed  drink  of  whisky. 
He  was  b^nd  the  soda  water  counter,  and, 
wben  approached,  dumped  the  ccmtents  of 
the  shaker  into  the  sink.  Bill  Steamboat  was 
also  bdiind  the  counter,  and.  when  the  offi- 
cers approadied,  rushed  to  the  rear  end  of 
the  store  and  behind  the  prescription  case. 
The  officers  heard  a  noise  like  broken  glass, 
and  rushed  behind  the  prescriptiiHi  case,  on- 


ly to  find  tbe  defendant  Vim  Steamboat  thiMre 
and  a  broken  bottle  on  the  floor,  the  liquid 
contents  of  which  onelled  like  whisky ;  also 
behind  tbe  preecriptloa  case  was  ftnmd  about 
100  empty  whisky  botUes  with  tbe  labelB 
on  them.  Id  a  plant  npstalrs,  a  beatm  path 
to  which,  throusli  tha  dost  on  tiie  floor,  led 
from  the  drug  stoi^  was  fOond  about  4 
dozen  quart  bottles  of  whisky,  some  wine,  and 
gin.  The  Iwands  on  these  bottles  of  whisky 
tallied  with  that  <»i  tHe  empty  bottles  found 
behind  the  prescription  case  in  the  drug  store. 

Immediately  after  tbe  officers  entered  fho 
biillding,  the  def^dant  Proctor  went  up* 
stairs,  and  in  a  idiort  time  retomed  to  tbe 
drug  store.  At  the  request  of  one  of  the 
officers,  Proctor  <H>ened  the  iron  safe  belong- 
ing to  the  drug  storey  whicb  was  wOTjrad  by 
a  combination  lock. 

It  is  clear  trom  tbe  evidence  on  the  part 
of  the  state,  standing  uncontroverted  and  un- 
contradicted, that  this  alleged  drug  store 
at  205  North  Broadway,  at  the  time  of  tbe 
raid  testified  to  In  this  case,  was  nothing  but 
a  "booze  joint,"  operated  by  the  defendant 
Proctor,  in  which  whisky  and  other  liquors 
were  possessed  by  him  at  the  time,  and  In 
which  the  defendants  Waller  and  Will  Steam- 
boat aided  and  abetted  him  in  such  posses- 
sion for  the  purpose  of  selling  same  In 
violation  of  the  laws  of  this  state. 

Dhe  evidence  Is  clearly  suffldrait  to  sus- 
tain the  separate  convlctlonB  of  each  of  these 
defendants,  and  tba  jndgments  as  to  eadk 
are  affirmed. 

Mandate  fUrthwitb. 


(U  OkL  Or.  6G8) 

STUBBLEIFIELD  V.  STATE.    (No.  A-3197.) 

(Criminal  Court  of  Appeals  oi  Oklahoma.  April 
21,  1919.) 

(BvUabuf  by  EUtortat  Staff.) 

1,  IRTOXIOATING  I^QITOBS  «3>286(5)— PoSSSfl- 
SION— STTFFICIBNCT  OF  EVIDBHCE. 

Evidence  held  to  sustain  a  conviction  for 
having  possessioa  of  intoxicating  liqaois  with 
intent  to  violate  the  prohibitoty  liquor  law. 

2.  GannnAi.  Law  «=>11B9^— StmxonnoT 
OF  Bvidbncb— Revikw. 

It  is  only  la  a  case  where  there  Is  no  eub- 
stantlal  evidence  to  support  the  vudlct  that  the 
Criminal  Oonrt  of  Appeals  win  interfere,  oa  the 
ground  of  insnffidency  of  tbe  evidence. 

Appeal  from  County  Court,  Tulsa  County ; 
H.  L.  Standevoi.  Judge. 

MoUle  Stut^lefleld  was  convicted  ct  a  vlo* 
latlon  of  the  prohibitory  liquor  law,  and 
she  appeals.  Affirmed. 

Edward  P.  Aiarshall,  of  Tulsa,  toe  plain- 
tiff in  error. 
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'SSta  Mtontef  General  and  W.  a  Hall, 
Aatt  Attf,  Qea^  for  tb»  Stftt& 

PBSt  CURIAM.  Under  an  information 
filed  In  tbe  connty  court  of  Tulsa  coon^ 
Hardi  28,  Idlf^  diarglng  Oat  <m.  Uarch  21. 
1916.  MoUl*  Stnbblefleld  did  hare  in  ber 
posaeadon  8  pints  and  00  balf  pinta  of  "(Hd 
Pattenoa  wblsby."  16  half  pints  of  White 
Mule,  and  one-balf  gallon  of  alcohol  with 
Intent  to  violate  provisions  of  the  prohibitory 
llqnor  law.  the  defendant  after  securing 
several  continuances,  was  tried  and  convicted 
on  September  17,  1917,  and  her  punishment 
fixed  at  coDflnement  in  the  county  Jail  for 
SO  days  and  a  fine  of  $S0.  She  has  appealed 
from  the  judgment  entered  upon  Buch  con- 
viction. 

[1 , 2]  Tbe  sole  question  presented  is  tbe 
sufficiency  of  the  evidence  to  sustoln  the 
conviction.  The  only  testimony  is  that  intro- 
duced by  tbe  state,  in  substance  as  follows: 

R.  R.  Reynolds,  deputy  sheriff,  testified 
that  he  knows  where  the  defendant,  Mollle 
Stnbblefleld,  lives,  and  on  tbe  day  charged 
he  visited  her  place,  a  three-room  cottage 
occupied  by  Mrs.  Stnbblefleld  and  her  daugh- 
ter, and  there  found  in  a  doset  tbe  Intoxi- 
cating liquors  described  in  tbe  Informatloo ; 
that  the  door  of  the  closet  was  covered  by 
women's  wearing  appareL 

Frank  Wolf,  deputy  shertlf,  testlfled  that 
he  assisted  Hr.  -Beynolds  in  tbe  search  of 
defendant's  place,  and  they  found  the  Intoxi- 
cating liquors  in  the  closet  there. 

At  tbe  dose  of  the  state's  evidence  defend- 
ant asked  the  coort  to  Instmct  the  Jury  to 
return  a  verdict  of  acquittal. 

^nie  oHitentlon  la  that  the'  ver^ct  of  tbe 
Jnry  is  against  tbe  law  and  the  evidence  of 
(be  case.  It  Is  wly  In  a  case  where  there 
la  no  substantial  erldmee  to  annKtrt  the 
verdict  that  this  court  will  Interfere  on  the 
ground  at  the  Inanffldency  of  tbe  evidence. 
It  is  apparent  that  tbe  facte  disclosed  by  the 
tesUmooy  In  this  case  do  not  bring  It  within 
that  rule. 

Finding  no  reverslMe  arot  In  the  record, 
the  Jodgment  la  affirmed. 


06  OU.  Cr.  «B7> 

8TUBBLEFIELD  v.  STATE.    (No.  A-3198.) 

(Orimioal  Ciourt  of  Appeals  of  Oklahoma.  AprU 
21,  1919J 

L  iBTOXiCATino  LiQOOBS  «=>236(5>— TJhlaw- 

FUL  POBSBSSION— SumCIKNCT  OF  EVIDENCE. 
Id  a  prosecotion  for  unlawfol  poesession  of 
intoxicating  liquor,  the  evidence  coosidered,  and 
hM  njffident  to  support  the  verdict  and  jodg- 
ment  of  conviction. 


2.  Cbiunai,  Law  ^1048;  1186(1>— Tbbdict 

COVTBAXt    TO    lAW    OK    BvtOKNCB  —  NbW 

Tblu. 

Only  prejudidal  uxor  raised  by  ezcepticRis 
reserved  zeqeire  a  new  trial,  and  It  is  only 
when  tlie  Criminal  Court  of  Appeals  is  sati»> 
fled  that  a  verdict  wss  contrary  to  law  or  to  the 
evidence,  or  that  injustice  has  b«en  done,  that 
it  can  refuse  a  conviction,  whether  or  not  an 
exception  has  been  taken  In  the  trial  court 

Appeal  from  County  Courts  Tulsa  County; 
H.  li.  Standeven,  Judge. 

Mollle  Stnbblefield  was  oonTlcted  (tf  a  vlo- 
latlim  of  the  prohibitory  Uqnor  law,  and  ap- 
peals. Afllrmed. 

Edward  P.  Ifamhall,  of  Tnlaa,  for  ^ainttfl 

in  error. 

The  Attorn^  General  and  W.  a  Hall,  Asst 

Atty.  Gen.,  for  the  Stat& 

DOTLB,  P.  J.  The  information  in  this 
case  was  filed  in  the  county  court  of  Tulsa 
county  on  the  29th  day  of  Mardi,  1916.  It 
charges  that  on  the  28tb  day  of  March.  1916, 
Mollle  Stubblefield  did  have  in  her  possession 
certain  intoxicating  liquors,  to  wit,  2  gallons 
of  "White  Mule"  and  18  half  pints  of  "White 
Mule,"  with  Intent  to  violate  provisiws  of 
the  prohibitory  llqnor  law  of  the  state  of 
OklahcHna. 

[1 , 2]  It  appears  that  the  case  was  contin- 
ued from  term  to  term  on  defendant's  aiH>H- 
catiouB  until  tbe  17tb  day  of  September,  1917. 
The  only  testimony  Introduced  wag  that  of  R. 
R.  Reynolds,  depul?  sheriff,  who  testified  that 
he  was  acquainted  with  the  defendant,  Mol- 
Ue  Stubblefield;  that  she  lived  hi  the  400 
block  on  East  First  street,  Tulsa;  that  on 
tbe  2Sth  day  of  Mardi.  1916,  be  went  there 
with  a  search  warrant  and  found  Mrs. 
Stubblefield  and  ber  daughter;  that  In 
searching  the  place  he  found  18  .half  pints  of 
White  Mul^  or  diluted  alcohol,  and  2  gallons 
of  alcohol  in  a  6-gallon  bottle;  that  the  half 
pints  were  found  between. tho  mattress  and 
the  q[)rlngs  of  tbe  bed  In  the  east  room,  and 
the  6-galIon  bottle  containing  tba  alcobtd  waa 
setting  oa  the  floor  at  the  foot  of  the  bed. 

On  September  IS,  1917.  the  court  i«idered 
judgment  in  pursuance  of  the  v«dlct  and 
sentenced  the  defendant  to  be  conflined  for  30 
days  In  the  county  jail  and  to  pay  a  line  ot 
$50.  It  is  urged  that  the  information  foils  to 
diarge  a  public  offense,  in  that  it  does  not 
state  the  facts  whldi  are  essential  to  constl- 
tate  the  offense  Intraded  to  be  diarged. 

It  ai^»ears  Awm  the  record  that  the  Infor* 
matlon  waa  not  challenged  in  any  manner  In 
the  court  below.  No  demurrer  thereto  was 
filed,  and  there  was  no  objection  made  to  the 
introduction  of  erldoice,  and  no  motion  in 
arrest  of  Judgment  Only  prejudidal  error 
raised  by  exceptions  reserved  require  a  new 
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trial,  and  It  ii  only  wben  wa  are  satUfled 
tbat  tbe  Terdict  was  oontiary  to  law,  or  to 
tbe  erldence,  or  tlmt  lnjnsttoe  has  been  done, 
that  we  are  pmi^ited  to  reTorse  a  conviction, 
whether  or  not  an  exception  has  been  taken 
In  the  trial  court 

Sereral  errors  asalgoed  question  the  snfB- 
elenc7  of  tbe  eridoce  to  anpport  tbe  verdict 
It  la  aaly  wboi  Oiere  la  no  substantial  evl- 
doioe  to  saKKHt  tbe  verdict  tbat  this  court 
will  InterfKr^  and  tbe  fiwts  disclosed  by  the 
record  In  tbls  case  do  not  bring  It  witbln 
that  rule. 

Finding  no  revendble  error  In  ttie  record, 
the  Judgment  Is  affirmed. 

ABMSTRONG  and  UATSON.  JJ.,  concur. 


OB  OU.  Or.  <1») 

ADAIB  V.  STAm    (Na  A-2741.) 

(Orlnlnal  Court  of  Appeals  of  Oklahonoa. 
April  22.  1919.) 

1.  Obimirai.  Law  «s»21ia>— CanaifAi.  Gov- 
pLAnrr  on  Sx&iininro  TBui<— SvmonNcT. 
Technical  acearaey  is  not  required  in  crim- 
inal complaints  before  a  Jnatiee  of  the  peace  on 
an  examining  trial;  and,  where  ttie  complsint 
intelligently  itaforms  the  defendant  of  the  of- 
fense with  which  he  is  diaiged,  it  Is  soffldeat 

8:  Obxhxkai.  Law  <a>240,  2tt— Bxaunatioit 
AND  OoinanaDn— JuusDionoN  or  Dis- 

TKICT  COUBT. 

Where  upon  an  examiplng  trial  on  a  felony 
diarge  the  evidence  shows  that  any  fdony  has 
been  committed,  uid  that  the  defendant  is  prob- 
ably guilty  thereof  It  is  the  duty  of  the  ex- 
amloisg  magistrate  to  hold  the  defendant  for 
tbe  offense  shown  by  the  evidence  and  to  indorse 
upoa  tbe  commibnent  the  offense,  bat  where 
srneb  sn  Indorsemoit  Is  not  made,  if  tbe  tran- 
script of  such  magistrate  of  tiw  case  flled  In  the 
district  court  riiows  such  order  vt  commitment, 
this  is  snffldvt  to  givs  tbe  district  court  ju- 
risdiction. 

8.  LABcnrr  «=»30{5>— DcBouomon'or  Pbop- 
xarr. 

In  an  Infonoatton  for  the  offlanss  ot  larceny 
of  live  stock  which  describes  the  live  stock 
at^en  as  *two  certain  stsen^  Is  a  sufficient  de- 
acription  of  the  proper^  charged  to  have  been 
stolen. 

4.  OanmrAL  Law  ^778(6).  800— iHaisno- 
nona— BuBOCR  or  Paoor. 
Instructions  should  be  dsar-eut;  and,  wben 
they  are  Invtdved  and  idaee  the  burden  of  pmv' 
iDg  an  affirmative  de&nse  up<n  the  defendant, 
they  constitute  reversible  error. 

&  OanoKAL  Law  <=»061(8) — Bsasohaxlc 
Doubt— Good  GHABAona. 
EMdenee  of  good  cbarscter  msy  genmte  a 
xeasonable  doubt  of  guHt  where  without  such 
sood  cbaracter  no  reasonable  doubt  of  guilt 


would  exist,  but  eridenee  of  good  cbarscter  Bust 

be  considered  in  connection  with  all  the  other 
evidence,  facts,  and  circumstances  appearing  in 
the  trial;  and,  If  after  considering  all  of  the 
evidence,  including  that  as  to  good  character, 
the  jury  entertain  no  reasonable  doubt  of  guilt, 
th^  should  convict  notwithstanding  the  evi- 
dence of  former  good  character. 

6.  Labokht  <a»g5—  SurritfiaaoT  or  S>vi- 

DKHOB. 

The  evidence  carefully  considered  in  this 
case,  and  AeM  insufficient  to  support  the  verdict 
found  and  the  jadgnent  mderad. 

7.  Cbuihal  Law  «si035(l)— iNSunzoxaircT 
or  BviOBHca— Monon  roa  Naw  Tbial. 

When  the  evidence  Is  insnffldeut  to  Bon>ort 
tbe  verdict  raidered,  it  is  the  duty  of  the  trial 
court  to  sustain  a  motion  for  a  new  trial. 

8.  CaiMiNAi,  Law  «=»1189— Denial  or  Naw 

TBIAt^EviD£?ICE — REVEEaAL. 

^  Where  the  trial  court  overrules  a  motion 
for  a  new  trial  when  the  evidence  is  insufficient 
to  support  tbe  verdict  this  court  will  reverse 
the  action  of  the  trial  court  and  grsnt  a  new 
trial  of  the  case. 

Appeal  tnm  District  Goort  Oralg  County; 
Preston  S.  Davis,  Judge. 

Watt  Adair  was  convicted  <tf  larceny  ct 
live  stock,  and  ha  aMwaU.  Beversed  and 
ronanded. 

Theo  D.  B.  Frear,  of  Vlnita,  for  plaintiff 
in  error. 

8.  P.  Freellng,  Atty.  Oen.,  and  B.  UdWh 
lan*  Asst  Atty.  Oen.,  for  the  Stat& 

ABMSTRONG,  J.  me  plaintiff  In  error. 
Watt  Adair,  hereinafter  designated  as  de- 
fendant was  informed  against  for  tbe  of- 
fense of  larceny  of  domestic  animals,  con- 
victed, and  sentenced  to  imprisonment  in  tbe 
penitentiary  for  a  term  of  five  years,  and  to 
>pay  all  the  costs  of  this  prosecuUon,  and  that 
be  stand  committed  to  said  prison  until  sucb 
costs  are  so  paid.  To  reverse  the  Judg- 
ment rendered  he  prosecutes  this  appeal. 

Tbe  defendant  moved  for  a  continuance 
on  tbe  ground  of  the  absence  of  Red  Getty, 
for  whom  a  subpcena  had  issued  but  had  not 
been  returned,  and  his  attorney  flled  an  af- 
fidavit as  the  basis  of  such  continuance,  and 
averred  that  said  witness,  if  present  would 
testify  "that  he  saw  the  party  from  whom 
the  defendant  dalms  to  have  bought  tbe 
steers  on  the  highway  east  of  the  residence 
of  the  defendant"  Tba  court  ovenruled  the 
motiou  for  a  continuance  and  the  d^endant 
excepted. 

Tbe  defaidant  moved  the  court  to  set  aside 
the  Infbrmatlon  upon  the  ground  "that  the 
defendant  had  not  had  a  predimlnary  rammlxi- 
atlon  as  required  by  the  Code  of  Criminal 
Procedure  of  this  state ;  that  tbe  court  had 
no  jurisdiction  of  the  person  of  the  defend- 
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ajit**  Hie  court  oremiled  tbm  modon,  and 
the  d^endant  excepted. 
■  Tbe  ehargiiig  part  of  the  ameDded  Inftw- 
matlon,  npon  which  the  defendant  wai  tried, 
is  as  follows: 

"That  tbe  said  Watt  Adair,  in  the  connty  and 

■tate  aforesaid,  on  the    day  of  January, 

1915,  did  knowingly,  willfully,  and  unlawfally 
and  feloniousiy,  by  atealtb  and  without  tbe  con- 
stnt  of  the  owners  steal,  take,  and  carry  away 
two  certain  steers,  then  and  there  of  the  aggre- 
gate value  of  $75,  which  aaid  steera  were  then 
and  there  the  property  of  W.  F.  Frieod  and 
Claud  Nugent,  with  the  unlawful  and  felonious 
Inteat  on  the  part  of  tbe  said  Watt  Adair  to 
then  and  there  deprive  the  said  W.  F.  Friend 
and  Gland  Nugeot  thereof,  and  convert  the 
same  to  his,  the  said  Watt  Adair's,  own  use, 
contrary  to  tbe  form  of  tbe  statutes  in  such  cas- 
es made  and  provided,  and  against  the  peace  and 
dignity  of  the  sUte." 

^nie  defendant  demnrred  to  the  informa- 
tion upon  the  following  grotmds:  ^lat  It 
does  not  conform  to  tbe  requirements  of  the 
law  of  criminal  procedure.  In  that  it  does  not 
charge  the  offense  in  the  langu^^  of  the 
statute ;  that  more  than  one  offense  ia  charg- 
ed In  the  Informaticm ;  tliat  the  facts  charg- 
ed do  not  constitute  a  crime ;  that  the  court 
baa  no  Jurisdiction  of  the  person  of  the  de- 
fendant The  court  overruled  the  dannrrer, 
and  the  defendant  excepted. 

The  material,  uncontradicted  evldenoe  is 
that  W.  r.  Friend  and  Claud  Nugent  were 
partners  and  dealers  In  live  stock,  and  had 
a  herd  of  cattle  In  a  pasture,  in  which 
were  Included  the  two  steers  alleged  to  have 
been  stdea ;  that  said  pasture  was  near  the 
home  and  pasture  of  the  defendant  *,  that  all 
of  said  cattle  were  removed  by  the  said  own- 
ers except  the  said  two  alleged  stolen  steers, 
that  one  of  the  said  two  steers  was  blind  In 
one  eye,  and  the  other  steer  was  lame,  and 
were  left  in  the  pasture  near  the  defendant's 
btnne,  and  were  not  removed  from  the  said 
pasture  by  consent  of  their  owners ;  that  tbe 
said  steers  were  missed,  and  that  the  said 
steers  were  In  the  possession  of  defendant 
from  November  to  January,  and  during  said 
time  that  said  steers  were  <^)«ily  kept  In  the 
lot  and  in  the  pasture  of  the  defendant, 
which  lot  and  pasture  were  each  near  a  road 
freguentl7  traveled  by  an  owner  of  said 
steers;  that  In  January,  tbe  satd  two  steera, 
together  with  two  other  cattle,  were  openly 
sold  by  the  def^dant;  that  the  purchase 
jwlce  of  said  cattle  so  sold  by  the  d^endant 
vas  paid  for  In  a  check ;  that  the  payment 
of  said  check  was  held  up  on  the  theory  that 
tbe  said  two  steers  were  not  the  pnnferts  of 
defoidant ;  that  said  defendaot  sent  for  and 
met  one  at  tbe  owners  of  tbe  two  steers,  and 
said  to  talm  that  be  supposed  that  be  (defend- 
ant) bad  gotten  bold  of  and  sold  two  of  said 
linn's  stens;  Uiat  he  bad  done  so  Ignorant- 
ly;  that  be  bon^  Uiem  tnm  a  stranfw. 


paying  920  for  them,  and  offered  to  pay  for 
the  aald  two  steen;  that  tbe  said  staers 
wore  of  tbe  ralne  of  176;  OAt  tbe  defend- 
ant offered  the  check  he  had  received  from 
tbe  sale  of  said  four  head  of  cattle  to  tbe 
owner  of  the  said  two  steers,  which  dieck 
tbe  aald  owner  refused,  and  stated  to  de- 
fadant  that  he  must  bring  him  $T5  In  cash, 
and  that  aftcOTvards,  tbrmigh  the  party  to 
whom  tbe  defendant  bad  acAA  the  said  stens, 
the  defendant  paid  the  said  owner  $76  for 
tbe  said  two  steers,  and  that  for  20  years 
previous  to  this  trial  the  defendant  bad 
resided  near  where  tried,  abd  that  tbe 
defendant's  character  was  that  of  an  honest 
man,  which  was  not  contradicted  by  the 
state;  and  that  the  said  two  steers  were 
left  by  their  owners  in  a  pasture  around 
whldi  the  fence  was  not  In  good  r^Milr. 

The  defendant  testified,  which  was  not 
denied  by  the  state,  that  be,  defoidant, 
bought  tbe  said  two  steers  about  dusk,  near 
the  home  of  the  defendant,  from  a  stranger 
Just  before  Thanksgiving  Day,  paying  tbe 
said  stranger  $20  for  satd  steers,  and  turned 
timn  into  his,  def^danfs,  lot;  that  he  did 
not  ask  or  know  the  name  of  the  said  stran- 
ger, who  was  accompanied  by  another  man 
on  fa<MS^ck.  and  that  they  had  five  or  six 
cows  which  they  were  driving  in  addition  to 
the  said  two  steen;  that  after  said  pur- 
chase, said  steers  were  in  the  lot  or  ran  to- 
gether with  defendant's  cattle  in  his  pas- 
ture, which  pasture  ran  about  one-half  mile 
along  a  public  traveled  road,  which  one  of 
the  owners  of  said  steers  traveled  two  or 
three  times  a  week,  and  could,  bad  he  looked, 
have  seen  tbe  said  ateera  In  deCendant'a  pas- 
ture. 

There  was  also  evldenoe  that  one  of  said 
owners  of  said  steers  had,  while  passing, 
looked  into  the  pasture  of  the  defendant, 
bnt  bad  never  seen  said  steers  In  said  pas- 
ture, and  that  after  the  said  two  steers  were 
missed  that  one  of  the  ownras  of  said  steers 
was  at  the  h<Hne  of  tbe  detoidant 

In  addition  there  was  evidence  on  the 
part  <tf  tbe  state  by  an  em[doyfi  of  the  de- 
fendant, and  who  fed  defendant's  cattle, 
as  to  when  the  said  cattle  came  Into  defend- 
ant's lot,  that  they  came  in  through  the  gate, 
and  that  be  saw  tiielr  tracks  In  the  snow, 
togeOier  witb  tbe  tradw  of  a  hora^  wbldi 
was  shortly  before  Tbankaelvlns. 

The  evidence  was  in  conflict  as  to  whether 
or  not  there  was  any  snow  on  the  ground 
near  or  on  Thanksgiving  Day,  and  as  to 
whether  or  not  one  of  the  owners  of  said 
steers,  when  at  the  home  of  tbe  defendant, 
bad  Inquired  about  said  missing  steers. 

The  court  gave  the  followtaig  Instruction, 
to  whldi  the  defendant  axoqrtad: 

"(7)  Tou  are  Instructed  that  in  a  prosecu- 
tion for  tbe  larceny  of  live  stock,  under  the  fa- 
fonnatlon  In  this  ease,  the  possession  by  defend- 
ant of  tiie  property  stcden  at  the  time  of  die 
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•Ueged  larcmy  may  Im  coaadvnA  by  tiie  Jnir. 
if  jov  find  fnun  the  •vidrace  in  the  cue  that 
the  defendant  on  trial  was  in  posieBslon  of  aald 
propertjr.  But  70Q  are  farther  hutnicted  that 
while  the  possession  of  stolen  property  does  not 
create  a  presumptioD  of  guilt,  it  is  a  circum- 
stance which,  if  not  satisfactorily  explained, 
raises  a  very  strong  inference  of  guilt  The 
inference  together  with  the  facts  and  circnm- 
stances  attending  the  taking  and  connected 
with  the  i)oe8e88ion  are  questions  for  the  jury, 
and  may  be  sufficient  to  induce  an  irresistible 
Gonclnsion  of  gnilL  Circumstances  of  each 
particular  case  must  be  of  necessity  different; 
and,  while  possession  of  stolen  property  in  one 
caae  may  not  warrant  a  verdict,  there  are  oth- 
er cases  where  sudi  possession  is  so  related  to 
other  circumstances  of  an  incriminating  char- 
acter as  to  satisfy  an  unprejudiced  mind  that 
the  possessor  is  the  thief.  Proof  of  possession 
alone  is  not  sufficient  to  sustain  a  conviction, 
but  where  the  larceny  or  theft  Is  beyond  ques- 
tion, the  stolen  property  found  in  tba  iKWses- 
don  of  the  defendant,  and  he  exercising  acta  of 
Awnerahip  and  control  over  it,  and  the  explana- 
tion givm  by  him  is  not  a  reasonable  or  satis- 
factory one,  and  the  eondoct  and  character  of 
the  defendant  is  sach  as  to  arouse  suspicion, 
each  facts  and  circumstances  often  produce  the 
most  satisfactory  evidence  rf  guilt,  and  will 
■wtaln  a  convletioiit  and  you  are  Jnstmeted 
lluit  if  70a  beUere  firom  the  evidciiee  that  the 
property  mentioned  in  the  faiformatlon  was 
stolen  from  the  owners  as  alleged,  and  that 
shortly  thereafter  the  same  was  found  in  the 
poasession'of  the  defendant,  and  that  the  ex- 
planation given  by  him  is  not  a  reasonaUe  or 
sati^Eactory  one,  and  that  the  condnct  and  char- 
acter of  the  defendant  are  such  as  to  arouse 
'^Bospi«i<m  that  then  and  in  that  case,  from  mch 
facte  and  dreamatancea,  in  connection  with  the 
otiier  evidence  tending  to  show.  goOt  of  tiie  de- 
teidant  d«Tged  .in  th*  Informatlni,  the  Jury 
woaM  be  warranted  In  entertaining  a.  strong  in- 
farenoe  of  the  guQt  of  the  defendant  of  the 
eriue  durged  in  the  information  in  lUa  caae." 

Tb»  coort  alM  gare  Instractloit  No.  9^ 
which  was  not  exo^ted  to^  bnt  Is  urged  Iqr 
Iho  deftiidant  that  the  BUne  shonld  be  re- 
viewed became  oC  tondamental  error. 

"(9)  Ton  are  instructed  that  if  you  believe 
from  the  evidence  that  the  steers  in  question 
were  sold  and  delivered  to  the  defendant  by  a 
person  unknown  as  to  bis  Identity,  or  if  yoa 
entertain  a  reaaonaUe  doubt  as  to  such  propor- 
tion, and  that  the  defendant.  Watt  Adair,  did 
not  steal  them,  but  bought  them  in  good  faith 
and  paid  the  price  asked  therefor  by  such, 
stranger,  then  and  in  that  case  you  canhot  find 
the  defendant  guilty  of  larceny  of  domestic  anir 
mals  as  charged  and  set  forth  in  the  information 
hwein,  and  yodr  verfiet  ahonld  be  one  of  not 
guilty.- 

Tbe  defendant  requested  munenras  Instnu^ 

tloDS,  each  of  which  were  refused,  and  to 
^ch  action  the  court  defradant  respec- 
tively excepted,  which  said  refused  Instrnc- 
tiona  we  de«n  ifnnecessary  to  recite  or  re- 
view. 

Within  the  time  provided,  the  defendant 


filed  a  motion  tot  a  new  trial  upon  'the 
grounds,  among  other  grounds,  as  follows: 

"^at  the  court  erred  In  overruling  motion  to 
set  aside  the  information. 

*^e  giving  of  instruction  Nos.  S,  7,  and  9. 

"That  the  verdict  of  the  jury  is  contrary  to 
the  law  and  the  evidence" 

— whldi  motion  was  overruled,  and  ezc^ 
tiona  saved. 

We  have  carefully  reviewed  the  en- 
tire  record  In  regard  to  the  proceedings^  In 
the  justice  court.  Including  the  holding  of  the 
defendant  to  answer  the  ofTense  for  which 
he  was  tried,  and  we  are  of  the  (pinion  that 
the  district  court  bad  jurisdictipa,  and  the 
conteution  of  the  defendant  that  he  did  not 
have  a  preliminary  examination  foe  the  said 
ofFense  is  without  merit 

The  defendant  most  earnestly  insists  that 
the  Information  is  not  <Hily  duplldtous,  but 
is  also  fatally  defective  because  the  proper- 
ty therein  alleged  to  have  been  stolen  is  no^ 
suffldently  described.  With  this  cmtentlon 
we  cannot  agree.  The  said  Information  Is 
certainly  not  duplldtous,  does  not  charge 
two  different  offenses,  and  does  not  tend  to 
mislead  the  defendant  as  to  the  offense 
diarged.  TtAt  "two  certain  steers"  is  a  suf- 
ficient description  at  flie  propoty  In  an  in- 
formation for  the  larcmy  of  live  stodc  lUIeg- 
ed  to  have  been  stolen  la  not  an  open  ques- 
tion In  this  ooor^  hartaig  been  dedded  ad- 
versdy  to  the  Indstenoe  of  Uw  defendant 

In  Gamete  Boebnck  States  14  OkL  Cr. 
241,  170  Pac.  277,  whldi  was  a  conrlction 
of  the  larceny  of  live  stock,  the  Infonna- 
tton  describes  file  property  al^fed  to  have 
been  stolen  In  the  Identtcal  words  of  desci^ 
tlon  as  in  Ihe  Infonnatton  In  the  Instant  case^ 
"two  certain  cows,"  and  In  Qm  opinion  In 
said  case.  Presiding  Judge  I><^Ie,  says: 

*The  information  in  this  case  is  unquestion- 
ably Bufficioit,  and  would  be  good  on  a  demurrer 
thereto." 

We  are  of  the  (pinion  that  the  court  did 
not  err  In  ovwroUng  the  motion  to  set  aslde^ 
or  In  oTwmliDg  die  donnrrer  to  the  lnf«nia- 
tioa  in  this  case. 

[4]  The  seventh  paragraph  of  the  instruo* 
tions  giTOL  by  the  trial  court  we  think  too 
invidved.  Invaded  the  province  of  the  jury, 
and  placed  the  burdoi  <ft  proving  an  affirm- 
atlTO  defiuse  npcm  Uie  defendant  and  Uie 
giving  <tf  said  Instmctlim  was  reverdble 
error. 

"The  bnxden  does  not  rest  upon  the  defendant 
to  establish  even  to  a  reasonable  probability  the 
tmdi  of  an  affirmative  defense.  If,  upon  the 
evidence  both  of  the  state  and  the  defendant  a 
reasonable  doubt  is  created  aa  to  the  guilt  of  the 
defendant  he  Is  entitled  to  *  *  *  it"  Mc- 
GUtchey      State,  12  OkL  Or.  178,  1S2  Pac. 

use. 

In  Gourtney  t.  States  12  (Ml  Or.  IflOk  162 
Paa  1134,  it  Is  hdd: 
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1,  *^gtnictloni  which  place  aim  the  acen*- 

ed  the  bnrdeti  of  proTing  any  laaiie  la  a  obninal 
case  by  a  preponderance  of  the  testbnony  are 
fimdameDtallT  erroneooe." 

2.  "InstnictioDs  should  be  clear-cat  and  con- 
ciselr  state  the  role  of  law  applicable  to  the 
inne  under  tiie  proc^** 

In  Garter  t.  State*  12  OU.  Cr.  164^  1S2 

Pac.  1132,  It  I8  held: 

"Instructions  submitted  by  a  trial  court  to  the 
jury  should  be  clear  and  absolutely  free  from 
any  saggestion  as  to  the  verdict  the  court  ex- 
pects. Any  instruction  which  has  the  effect  of 
intimating  to  the  jury  that  the  court  expects  a 
verdict  of  guilty,  or  expects  the  jury  to  go  into 
the  realm  of  possibilities  for  tiie  purpose  of 
finding  a  verdict  of  guilty,  is  fundamentally 
wrong." 

The  nintb  paragraph  of  tbe  instructions 
siren  1^  tbe  court  waa  not  excepted  to  at  the 
time  it  was  given  but  Is  assigned  as  a  ground 
for  a  new  trial,  and  we  will  therefore  con- 
sider It  We  are  of  the  opinlim  that  said 
paragraph  9  does  not  correctly  state  the  law, 
as  It  places  the  burden  nptm  the  defendant 
of  proving  an  affirmative  defense.  That  the 
defendant  never  has  the  laboring  oar  as  to 
an  affirmative  defense  is  so  well  established 
by  this  court,  and  by  many  other  courts  of 
last  resort,  as  not  to  require  citation  of 
authority  in  support  thereof.  Again  said  In- 
struction entirely  eliminates  the  presump- 
tion of  Innocence  with  which  the  law  clothes 
tbe  defendant  throughout  the  trial.  Said 
ninth  instruction  was  fundamental  errw, 

[I]  We  have  most  carefully  considered  all 
tbe  material  evidence  in  tbe  case,  and  which 
is  hereinbefore  set  out,  and  are  of  the  opinion 
that  the  explanation  of  the  defendant  that 
he  bought  said  steers  from  a  stranger,  which 
purchase  is  not  denied  by  tbe  state,  that  bis 
possession  of  them  for  about  two  months 
was  open  and  without  concealment,  the  said 
steers  during  said  time  being  ^tber  in  the 
lot  or  pasture  of  tbe  defendant,  which  pas- 
ture was  along  a  public  road  often  trar- 
tied  by  one  of  tbe  owners  of  said  steers  dur- 
ing said  time,  that  tbe  sale  of  said  steers 
was  open,  and  that  defendant  sent  for  one 
of  the  owners  of  said  steers  prior  to  his 
prosecution,  and  told  such  owner  that  be, 
defendant,  bad  innocently  gotten  hold  of 
said  steers,  explaining  how  he  did  so,  and 
ofTered  and  did  pay  for  same,  and  the  evi- 
dence of  the  acta  of  the  defendant  as  to  said 
cattle  being  supplemented  by  evidence,  which 


Is  not  cmtrorerted  by  ttie  itmttt,  that  tho 
defendant  for  more  than  20  years  resided  In 
the  Immediate  section  In  whldi  the  trial 
was  had,  and  had  during  aald  20  years  main- 
tained a  good  character  for  honesty,  we  flilnk 
that  the  evldenoe  is  Inanffidoit  to  establldi 
the  guUt  of  tbe  defendant  bejrwHl  a  reason- 
able doubt;  and  tfiat  ttie  court  onunitted 
reversible  error  in  oTermUng  the  motion  for 
a  new  trial. 

[I]  Tbe  state  <0em  a  high  premium  for 
good  diaracter,  providing  that  pnxtf  of  such 
diaracter  may  goierate  a  reasonable  donbt 
of  guilt  and  thus  worlc  out  an  acquittal, 
where  without  audi  good  Character  a  proper 
conviction  would  result 

In  Wells  T.  Territory,  14  Okl.  486,  78  Pac. 
124,  It  is  held: 

"In  criminal  cases  proof  of  good  character  Is 
competent  to  show  that  the  defendant  would  not 
be  liltaiy  to  commit  the  crime  charged  against 
him,  and  proof  of  good  diatacter  may,  in  many 
cases,  be  sufficfait  to  create  a  reasonatde  dooM 
of  guilt,  although  no  soeb  doabt  could  have  «• 
isted  except  for  the  cood  diaracter,  but  evi- 
dence of  good  diaracter  can  imly  be  ocmsidered 
in  connection  with  all  the  other  evideace,  faeti, 
and  circumstances  appearing  in  the  trial ;  and, 
if  after  considering  all  the  evidence,  inclading 
that  as  to  good  f^araeter,  the  jury  entertain  no 
reasonable  doubt  of  guilt,  tbty  should  convict, 
notwithstanding  the  evidence  of  former  good 
character." 

"Where  the  defendant's  explanation  that  ha 
bought  the  cattle  is  undisputed  and  Is  supple- 
mented by  He  testimony  of  as  many  witnesses 
as  the  court  would  permit  to  testify  as  to  liis 
good  character  and  honesty,  tlie  law  will  pre- 
sume in  the  behalf  of  innocence.  It  supposes 
legality  rather  than  crime."  Qtaham  T. 
12  OltL  Or.  84.  152  Pac  m 

The  responsibility  of  determining  whether 
or  not  the  legal  evidence  presented  to  the 
Jury  is  suffl^cient  to'  let  the  verdict  stand 
rests  primarily  with  the  trial  coor^  and  upon 
appeal  on  this  court 

[7,  S]  It  U  well  settled  that  this  court  wlU 
not  disturb  a  verdict  on  account  of  the  evl- 
d^ce,  when  there  Is  evidence  to  support  it 
The  converse  rule  Is  equally  well  settled  that 
it  is  not  only  the  province,  but  the  duty, 
of  this  court  to  set  tbe  verdict  aside  when 
not  sufficiently  supported  by  the  evidence. 

Itie  Judgment  of  the  lower  court  Is  revers- 
ed, and  the  canse  remanded. 

DOYLE,  P.  J.,  concurs. 

MATSON,  J.,  concors  In  tbe  result. 
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8TATB  T.  BIOKS  et  iL 

(Snpnine  Court  of  Idaha   April  1,  191A.) 

1.  Statekeht  or  Oabb. 

AppcUantB  were  conTlcted  of  crimo  In  tiie 
district  coort.  and  tiiereafter  took  the  fisual 
proceedings  to  Iibt6  thdr  esse  heard  in  this 
court  on  appeal;  but  the  court  reporter  died 
without  preparing  a  transcript  of  the  testimon? 
adduced  at  the  triaL  It  is  ahom  that  a  tran- 
script of  the  teetimray  cannot  be  obtained. 
They  have'filed  a  motion  in  this  court  for  an 
ordor  to  set  aside  the  judgment  of  ctmnction 
and  grant  tbem  a  new  trial  an  the  ground  that 
they  cannot  be  heard  mi  appeal  from  the  Judg- 
ment rendered. 

'i.  Cbuunal  L1.W  «S90B0,  1189— MonoH  in 

SUFBEUE  COUBI  VOft  NlW  TKIA]>-JUBI8DX0- 
TXOH. 

Add,  that  the  court  has  no  power  to  grant 
the  motion,  in  the  exercise  of  either  its  appel- 
late or  original  jurisdiction  as  conferred  by 
Const,  art.  5,  S  0- 

^peal  from  District  Court,  Madison  Coun- 
ty ;  James  O.  Gwlnn,  Judge. 

Ueory  Ricks  and  Edward  Levlne  were  con- 
victed of  crime,  and  appeaL  Motion  in  Su- 
preme Court  for  a  new  trial.  Motion  denied. 

B.  H.  Miller,  of  Rexburg,  for  amteUants. 
T.  A.  Walters,  Ex  Atty.  Gen.,  and  Roy  L. 
Black.  Att7.  Gen.,  for  the  State. 

piOB,  J.  [1]  Tbta  case  presmts  but  one 
4neBti(«  to  Qila  court  for  determination:  Ap- 
pellants wore  coDTlcted  of  crime  In  the  court 
below,  and  thereafter  took  the  usual  pro- 
ceedings' to  have  their  case  heard  In  this 
court  on  appeal ;  but,  before  a  txanscilpt  ci 
the  court  r^wrter's  record  of  the  trial  could 
be  made,  fba  rqrarter  died.  It  has  been 
shown  .to  this  court,  by  suffldsnt  pnxtf,  that 
no  transcript  of  the  deceased  reporter's  notes 
has  been  or  can  be  made,  and  it  has  also 
been  shown  that  appelUnts  bare  at  all  times 
since  the  trial  made  diligent  efforts  to  ob- 
tain a  transcript,  but  have  failed  through  no 
fiinlt  of  thdrs,  and  they  now  make  a  motion 
asking  that  this  court  direct  the  trial  court  to 
grant  them  a  new  trial  on  ttie  ground  that 
they  cannot  be  heard  on  aiveal  ftom  the 
Judgment  rendered. 

[2]  The  question  is  a  mmi  one  In  this  ju- 
risdiction. In  a  nnmbor  of  JuzlsdlctlcHis  the 
question  has  been  presoited  ivon  a  variety 
of  facti^  such  as  the  death,  resignation,  or 
removal  <tf  the  trial  Judge  without  settle- 
ment of  the  bill  of  exceptions  in  Jurisdictions 
whm  there  Is  no  provision  for  a  settlement 
by  such  Judge's  snccessOT,  Oie  loss  of  the 
record,  or  the  Inability  to  obtain  a  teanscrii^ 
of  the  testimony  becauK  of  the  death  of  the 
reporter,  or  other  reason.  Oases  wherein  a 
party  desiring  to  appeal  was  unable  to  ob- 


tain a  transcript  by  reason  of  the  death  of 
the  reporter,  have.  In  some  Jurisdictions, 
been  distinguished  from  those  wherein  the 
difficulty  arose  because  of  some  inability  of 
the  Judge.  Lldgerwood  Mfg.  Co.  v.  Rogers 
(Super.  OL)  4  N.  T.  Supp.  716 ;  Id..  130  N.  T. 
600,  29  N.  E.  1034 ;  State  v.  Thompson,  130 
Mo.  4S8.  32  S.  W.  975;  Butts  v.  Anderson, 
19  Okl.  367,  91  Pdc.  906.  But  there  Is  no 
difference  In  principle  between  tbe  two 
groups  of  cases  In  this  Jurisdiction  at  this 
time.  The  view  of  the  Nebraska  court  in 
Curran  v.  Wilcox.  10  Neb.  449,  6  N.  W.  762, 
and  of  tbe  Wyoming  court  in  Richardson  v. 
State,  15  Wyo.  465.  89  Pac.  1027,  12  Ann. 
Cas.  1048,  wherein  it  is  said  that  a  party  or 
his  attorney  Is  JustiSed  in  relying  upon  the 
stenographic  reporter  for  a  transcript  of  the 
oral  proceedings  of  a  trial,  is.  In  our  opiuion. 
the  correct  view  to  be  taken.  Therefore  all 
these  cases  belong  to  the  same  group,  and 
further  no  distinction  appears  to  exist  be- 
tween dvil  and  criminal  cases  In  this  re- 
spect, and  none  Is  pointed  out  in  tbe  decided 
cases. 

In  England  a  new  trial  is  granted  under 
such  circumstances  under  Statute  18  Eldward 
I,  authorising  the  taking  and  presMrlng  of 
exceptions.  Newton  v.  Boodle.  4  D.  &  L.  664. 
3  C.  B.  "795,  136  Reprint.  318;  Benett  v.  P.  & 
O.  8.  B.  Co.,  16  C.  B.  29.  139  Reprint,  664. 
In  Massachusetts,  the  English  cases  are  fol- 
lowed in  Borrowscale  v.  Boewortb,  08  Mass. 
34.  In  Maryland  ^y  are  followed  for  the 
reason  that  the  statute  upon  which  they  are 
based  la  in  force  in  that  state.  Alex.  Brit. 
Stats.  126  (1  Ooe's  Ed.  165) ;  State,  Use  of 
Samuel,  v.  Wetsklttle,  61  Md.  48;  Prestqn  v. 
McCann,  77  Md.  80;  25  AtL  687;  Gross  v. 
Wood,  U7  Md.  862,  83  AU.  S37,  Ann.  Oas. 

igi4A,  so. 

In  some  Jurisdictions  the  Bi^liah  cases 
have  been  cited  as  authority  tor  tbe  role  that 
a  new  trial  will  be  granted,  while  In  others 
the  same  conclusion  has  been  reached  with- 
out  reference  to  precedents,  and  In  North 
Carolina  this  rule  was  established  before  the 
English  cases  herein  cited  were  decided. 
HamUton  t.  McCulloch,  0  M.  a  (2  Hawks) 
29;  State  v.  Hugglns.  126  N.  O.  1056,  80  S. 
B.  606;  Tucker  v.  Tutte,  26  Midi.  443; 
Wright  v.  Judge,  41  Mich.  726,  49  N.  W.  928 ; 
State  V.  Bess,  31  La.  Ann.  191 ;  Hairichs«i 
V.  Smith,  29  Or.  476,  42  Pac.  486,  44  Pme. 
496;  Tramm^  r.  State,  1  Tex.  App.  121; 
Barr  v.  State.  62  Tex.  Or.  R.  68,  186  S.  W. 
464;  Hume  v.  Bowie,  148  U.  8.  246. 13  Sup. 
Ot  682,  87  L.  Sd.  438;  Malony  t.  Adslt,  176 
U.  8.  281^  20  Sup.  OL  116,  44  L.  Ed.  163; 
Nelstm  v.  Marshall,  n  Vt  44.  68  Atl.  793; 
Woods  T.  Beaton,  1  Alaska.  344,  2  Alaska,  1; 
Richardson  v.  State,  supra ;  Martin  t.  Blade- 
well,  90  S.  a  861,  73  S.  B.  629;  Bailey  t. 
United  States,  8  OU.  Or.  176,  104  Pac  917, 
25  L.  R.  A.  (N.  8.)  860;  Tegler  v.  State,  8 
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OkL  Cr.  696.  107  Pac.  p49,  189  Am.  SL  B«p. 
970;  EUiott  T.  State.  6  OkL  Cr.  68.  113  Pac. 
213;  Bates  St  Shirt  Co.  v.  Place.  76  N.  H. 
669.  78  Atl.  928;  Bolland  r.  C,  B.  ft  Q.  £. 
Co.,  52  Neb.  100,  71  N.  W.  989;  State  r. 
Gaslin,  32  Neb.  291.  49  N.  W.  353. 

The  appellants  are  In  an  unfortunate  sit- 
uation, brought  about  not  by  any  act  or  fail- 
ure of  their  own.  The  condition  lu  which 
they  are  placed  appeals  strongly  to  the  court. 
Has  it  the  power  to  grant  the  relief  prayed 
for? 

The  case  of  Blcbardson  t.  State,  supra,  Is 
interesting,  for  the  reason  that  the  facts 
therein  Involved  are  very  similar  to  those  in 
the  case  at  bar.  The  Constitution  of  Wyo- 
ming, defining  the  Jurisdiction  of  the  Su- 
preme Court  of  that  state,  is  as  follows: 

"The  Supreme  Court  shall  have  general  appel- 
late jurisdiction,  coextensive  wltli  the  state,  in 
both  civil  and  criminal  causes,  and  shall  have  a 
general  snperiDteodiog  control  over  all  inferior 
courts,  under  such  rules  and  regulations  as  may 
be  prescribed  by  law."  Article  5,  i  2. 

The  statutory  provision  of  Wyoming,  bear- 
ing upon  the  question  In  hand,  may  be  deter- 
mined from  the  foUowlng  quotatUm  from  the 
(H)inion: 

"Upon  the  hearing  of  a  criminal  case  brought 
to  this  court  by  petition  in  error,  the  statute 
provides  that  the  court  'shall  order  the  pris-. 
oner  discharged,  a  new  trial  to  be  had,  or,'  if 
tiie  punishment  be  capital,  'appoint  a  certain 
day  for  the  exccntloa  of  the  soitenee,'  or  in 
othtt  cases  of  conviction  of  felony  or  misde- 
meanor  shall  order  'the  original  judgment  to 
be  enforced,  as,*  In  either  case,  'the  nature  of 
the  case  may  require.'  Rev.  St  1899.  H  6423, 
6424,  as  amended  by  chapter  68,  H  2,  8,  p.  66, 
Laws  1901." 

The  motion  for  new  trial  in  that  case  was 
not  contested.  On  the  contrary,  the  Attor- 
ney General,  who  represented  the  state,  and 
also  the  prosecuting  attorney  of  the  county 
In  whidi  the  conviction  was  had.  admitted 
that  there  was  manifest  error  In  the  proceed- 
ings in  the  district  court  In  that  cause,  and 
that  the  judgment  of  the  said  court  should 
be  set  aside  and  btUd  for  naught.  Under  the 
broad  constitutional  and  statutory  provislonB 
above  referred  to.  It  was  held,  after  an  elab- 
orate discussion,  In  which  a  large  number  of 
authorities  were  dted  and  analyzed,  that  the 
court  bad  power  to  afford  the  relief  prayed 
for. 

The  Jurlsdlctkm  of  this  court  Is  limited  by 
article  5,  f  9.  at  our  Ctmstitntlon,  whidx  Is 
aa  follows: 

'^e  Supreme  Court  shall  have  Jurisficdon 
to  review,  upon  appeal,  any  decision  of  the  dis- 
trict coorts,  or  the  judges  thereof.  The  So* 
preme  Court  shall  also  have  original  jurisdic- 
tim  to  issue  writs  of  mandamus,  certiorari,  pro- 
hibition, and  habeas  corpus,  and  all  writs  nec- 
essary or  proper  to  the  oomplete  ezerdse  of  Its 
appellate  Jurisdlcticm.'* 


The  power  of  this  court  under  the  section 
above  quoted  was  carefully  considered  in  the 
case  of  Neil  v.  Public  Utilities-  Commission, 
32  Idaho,  — ,  178  Pac.  271.  Although  the  jus- 
tices were  not  agreed  in  regard  to  some  of 
the  features  of  the  Neil  Case,  they  were  all 
agreed  as  to  the  limitations  of  our  Jurlsdie- 
ti(m  under  the  Constitution.  The  appellate 
Jurisdiction  of  this  court  Is  limited  to  review- 
ing upon  appeal  the  decisions  of  the  district 
courts  or  the  Judges  thereof. 

In  the  Stenographer  Cases.  100  Me.  271.  61 
Ad.  782,  it  was  held  that  when,  't^  reason 
of  the  death  of  the  official  court  stenogra- 
pher, a  party  who  had  filed  a  motion  tot  a 
new  trial  at  law.  or  had  taken  an  appeal  in 
equity,  was  unable  to  procure  a  report  €t 
the  evidence,  the  law  court  had  no  authority 
to  remand  the  case  for  a  new  trial,  but  must 
overrule  the  motion  for  the  reason  that  the 
law  court  in  Maine  Is  a  creature  of  statute, 
and  has  no  power  exc^t  such  as  is  given  it 
by  statute. 

For  similar  reasons  in  the  following  cases, 
analogous  In  principle,  relief  was  d^ed: 
Etchells  V.  Walnwrigbt  76  Conn.  634,  67  Ati. 
121;  Alley  v.  McCabe,  46  IlL  App.  368,  af- 
firmed 147  111.  410,  36  N.  B.  616;  Amadier 
V.  Johnson.  174  Ind.  249,  91  N.  E.  928;  Blng- 
man  v.  Clark,  178  Iowa,  1129,  169  N.  W.  172; 
People  V.  Botkin,  9  CaL  ^p.  244.  98  Pac. 
861 ;  Peterson  v.  Lundqnlst,  106  Minn.  389, 
119  N.  W.  60. 

This  court,  in  the  case  of  In  n  NtSU  12 
Idaho,  749.  87  Pac.  881,  said: 

'TBotii  the  Constitution  and  statute  guaraotse 
to  him  [the  person  convicted  of  crime]  the  right 
of  appeal  from  any  judgment  of  convicton  ren- 
dered and  entered  against  him.  Const  art  6^ 
19;  Rer.  Stats.  I  8042.'* 

This  right  of  appeal,  of  wbldt  one  ood- 
Tlcted  of  crime  in  a  district  court  may  avail 
hlmsdf ,  Is  a  rICht  to  call  for  tiie  ezerdae  nt 
such  powers  as  this  court  possesses  to  review 
apon  appeal  the  decisions  of  tiie  district 
courts,  or  the  Judges  thereof.  The  motion 
for  a  new  trial  In  this  case  is  not  addressed 
to  the  appelate  jurlsdlctitm  ot  this  oonit, 
and  its  consideration  does  not  call  for  a  re- 
view of  any  dedslm  or  action  of  the  trial 
court  It  Is  nthw  In  tbe  nature  of  an  oric- 
Inal  proceeding  in  this  court  whldi  this  court 
has  not  the  power  to  entertain. 

Comp.  Laws,  ||  8071  and  8072,  are  as  fol- 
lows: 

"Sec  8071.  Upon  an  aiq>eal  taken  by  the  de- 
fendant from  a  judgment  the  court  may  review 
any  intermediate  order  or  ruling  Involving  the 
merits,  or  which  may  have  affected  tbe  judg- 
ment. 

"Sec.  8072.  The  court  may  revoke,  affirm, 
or  modify  the  judgment  or  order  appealed  from, 
and  may  set  aside,  affirm  or  modify  any  or  all 
of  the  proceedings  subsequent  to,  or  dependent 
upon,  such  judgment  or  ordsfp  and  may.  It  ptop- 
tc,  order  a  new  trial." 
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It  Is  dear  that  the  power  to  order  a  new 
trial,  conferred  by  section  8072,  Ig  dependent 
apon  a  rerersaL  of  the  ]udgm«it  upon  a  re- 
view thereof  on  aiipeal. ' 

The  motion  mnst  be  denied. 

HOBOAN,  a  J.r  and  BUDQU.  concur. 


ffFATB  T.  WIIJJAM8  «t  at 

(Supreme  Oourt  of  Idaho.  April  1,  1919.) 

IfonoN  uf  SnPBEMB  Covm  for  Niw  Tbial 
TPrntran. 

Motion  for  new  trial  denied  on  antfaorlty 
of  State  of  Idaho  v.  Henry  Bldv  and  Bdward 
Levine,  180  Pac  267. 

Appeal  from  District  Court,  Madison 
Connty;  James  Q.  Gwinn,  Judge. 

LavoD  Williams  and  Dewey  Arnold  were 
convicted  of  crime,  and  they  appeaL  Mo- 
tion In  Supreme  Court  for  a  new  trial  de- 
nied. 

B.  H.  Miller,  ot  Bexborg,  for  appellants. 
T.  A.  Walters,  Bx  Atty.  Gen.,  and  Boy  L. 
Black,  Atty.  Gen.,  for  respondent 

BIC^  3.  This  case  la  Identical  with  the 
case  of  State  of  Idah&  t.  Henry  Btcks  and 
Edward  Levlne,  180  Pac  267. 

On  the  authority  of  that  caee.  the  motion 
for  new  trial  la  denied. 

MOBGAN,  a  Jt  and  BWQ%  3^  concur. 


CinZENB'  BIQHT  OF  WAY  CO..  limited,  r. 
POLLABD. 

(Supreme  Court  of  Idaho.  Mardi  28, 1910.) 

Annsn  Posnssioir. 

Judgment  affirmed  on  authority  of  Gtia«xaf 
Bight  ot  Way  Oo.  T.  J.  U  Ayera,  179  Pac.  954. 

Appeal  from  District  Courts  Ada  Connly; 
Carl  A.  Davis,  Judge. 

Action  Uie  Citizens*  Bight  of  Way  Com' 
pany  against  Harv^  Pollard.  Judgment  for 
plaintiff,  abd  dtfendant  aro^als.  Affirmed. 

Cavanah  &  Blak^  of  Boise,  for  appellant 
Charles  F.  Reddoch  and  Richard  H.  Jobn- 
aca,  both  of  Boise,  for  respondent 

BICE.  J.  This  case  Is  Identical  with  the 
case  of  Citizens'  Right  of  Way  Co.,  Ltd., 
r,  J.  L.  Ayers.  170  Paa  054.  On  the  au- 
thority of  that  case,  the  Judgment  is  affirm- 
ed.  Ooste  awarded  to  respondent 

UOBGAl^  O.  J.,  and  BUDGE,  J.,  concur. 


(DM  Kan.  SSI) 

SMITH  T.   KAW   BOTLBR  WORKS  Oa 

(Now  22oasj 
(Supreme  Court  of  Kansas.    April  12,  1010.) 

(SvUahut  ly  th0  Court.) 

Masivb  and  Skbtant  «=»378,  388.  400— 
WOBEMSN's  Ck>lCFBN8ATI0n— Pabtibs  Pz^n- 

TiiT>-RiaHT  OT  Bbcovkbt— iHJXTBiEa  "Asxa- 

ziro  OUT  or  EuPLoncBira." 
The  night  watchman  in  a  boiler  factory  was 
killed  while  in  performance  of  his  duties.  He 
left  a  widow,  who  was  wholly  dependent  as  bis 
sole  dependent  Before  compensation  was  made 
the  dependent  died.  The  administrator  of  the 
estate  of  tjie  workman  sued  for  compensation. 
Held: 

(1)  Tin  action  was  prosecuted  by  the  proper 
par^. 

(2)  The  right  to  the  full  amoOnt  of  compen- 
sation allowed  by  subdivision  1  of  section  5906 
of  the  General  Statutes  of  1015  vested  on  the 
death  of  the  workman,  and  was  recoverable,  not- 
withstanding  the  provision  of  subdivision  4 
relatlae  to  discontlDuance  of  -  compensation  on 
marriage  of  a  dependent  and  on  arrival  of  a  de- 
I)endent  at  the  age  of  independency. 

(3)  The  injury  to  the  night  watdiman  which 
residted  In  his  death  arose  out  iA  the  onploy- 
ment 

Appeal  from  District  Court  Wyandotte 
County. 

Proceedings  under  the  Workmen's  Compen- 
sadon  Act  by  David  J.  Smith,  as  admlnlstra* 
tor,  to  recover  for  the  deatii  of  his  decedent 
oiqposed  by  the  Kaw  Boiler  Wo^  (Company, 
employer.  Judgment  for  dalnumt;  and  on- 
ployer  appeals.  Affirmed. 

O.  C.  Mosman,  ot  Kansas  Cltr.  Mo.,  and 
McFadden  &  Claflin,  of  Kansas  City,  Kan., 
tot  appellant 

J.  O.  Emerson  and  David  J.  Smith,  both  of 
Kansas  City,  Kan.,  for  appellee. 

BURCB,  J.  The  action  was  one  for  com- 
pensation under  the  Workmen's  Compensation 
Act  (Laws  1911,  c.  218,  as  amended  by  Laws 
1013,  c.  216).  The  plaintiff  recovered,  and 
the  defendant  appeals. 

Death  of  the  workman  resulted  from  his 
injury.  He  left  a  widow,  who  was  wholly  de- 
pendent as  bis  sole  dependent  Before  com- 
pensation was  made  the  dependent  died.  The 
action  was  prosecuted  by  the  administrator 
of  the  estate  of  the  workman.  Hie  statute 
provides  that  when  death  results  from  in- 
jury, the  action  shall  be  prosecuted  by  the 
dependent  or  dependents  entitled  to  compen- 
sation, or  by  the  le^l  representative  of  the 
deceased  for  the  benefit  of  dependents.  Gen. 
Stat  1915,  I  5^.  The  defendant  says  the 
primary  right  of  action  Is  given  dependent^ 
and  that  the  action  should  have  been  prose- 
cuted by  the  administrator  of  the  deceased 
d^iendent 
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Tbe  statute  does  not,  tn  terms,  prefer  de- 
pendents as  plaintiffs.  Either  dependmta  or 
the  legal  repreenitative  of  the  deceased  may 
sa&  When  brou^t  by  dther  the  action  is 
well  commenced  as  to  the  defendant,  who 
cannot  choose  Its  adversary,  and  whose  sole 
interest  Is  that  It  shall  not  be  compelled  to 
pay  twice.  In  this  instance  death  of  the 
widow,  the  sole  dependent,  inca{»acitated  her 
to  sue,  and  if  the  statute  be  followed  liter- 
ally, no  one  but  the  administrator  of  the  de- 
ceased workman  could  sae.  However  this 
may  be,  the  action  was  prosecuted  by  a  stat^ 
utory  agent  expressly  designated  for  the  pur^ 
pose,  and  the  defendant  may  not  complain. 

The  statute  relating  to  the  amount  of  com- 
pensation reads  as  fbllows: 

"The  amount  of  compensation  tmder  this  act 
■ball  be:  (a)  Where  death  results  from  injury: 
(1)  If  the  wotltman  leaves  spy  dependents  whol- 
ly dependent  upon  his  earnings,  an  amonnt  equal 
to  three  times  his  earnings  for  the  preceding 
year  but  not  exceeding  thirty-siz  hundred  dol- 
lars and  not  leas  than  twelve  hundred  dollars. 
*  *  *  (4)  Marriage  of  any  dependent  shall 
terminate  all  compensation  of  such  dependent, 
but  iliall  not  affect  compensation  allowed  other 
dependaits;  when  any  minor  dependent,  not 
pbyrically  or  mentally  incapable  of  wage  earn- 
ing shall  become  eighteen  years  of  age,  such 
compensation  ihalL  cease."  Gen.  Stat.  1916,  i 
6006. 

The  defendant  says  the  amount  of  com- 
pensation recoverable  was  whatever  accrued 
between  the  death  of  the  workman  and  the 
death  of  the  dependent  The  plaintUI  says 
the  entire  amount  accrued  Immediately  <m 
the  death  of  the  dei>enden't 

The  section  quoted  was  originally  section 
11  of  chapter  218  of  the  Laws  of  1911,  the 
first  attempt  at  workmen's  compensation  leg- 
islation. In  1913  a  number  of  changes  were 
■  made  in  the  law.  Except  for  a  minor  modi- 
fication not  now  material,  the  only  amend- 
ment of  section  11  was  by  the  insertion  of 
sobdlvlslon  4,  relating  to  marriage  and  ar- 
rival at  the  age  of  independency.  Laws  1913, 
c.  216,  i  7.  It  is  difficult  to  determine  Just 
what  the  Legislature  had  In  mind,  and,  not 
seeing  Its  way  clear  to  an  authentic  general 
Interpretation,  the  court,  for  present  purposes 
win  treat  the  provision  as  discontinuing  com- 
pensation on  the  haroaifng  of  the  events 
spedfled.  ' 

There  can  be  no  doubt  that  under  the  act 
of  1911  the  amount  of  compensation  was  A 
single  sum,  definitely  ascertainable  by  a  pre- 
scribed method,  the  right  to  which  t>ecame 
fully  vested  In  the  widow  on  the  death  of 
her  husband.  Uplted  Collieries  v,  Hendry, 
[1909]  App.  Cas.  383;  Munding  v.  Industrial 
Comm.,  92  Ohio  St.  434,  111  N.  R  299,  L.  R. 
A.  19ieD,  044,  Ann.  Cas.  1917D,  1162.  The 
act  of  1913  discontinued  payment  of  compen- 
sation In  just  two  Instances — marriage  of  the 
dqtendent,  and  arrival  at  the  age  of  Indeprad- 
oicy.   DeaOi  ot  the  dependent  after  death 


of  the  workman  was  not  added  as  a  third 
disability,  and  eonseanently  Is  not  a  bar  to  re- 
covery of  the  tuU  anm  qteolfled  in  sabdivi- 

slon  1. 

The  deceased  workman  was  nlglit  watdi- 
man  in  a  boiler  factory,  and  was  killed  by 
burglars  while  In  the  performance  of  his  du- 
ties. It  is  said  the  hazard  was  not  one  which 
inhered  in  or  was  peculiarly  Incident  to  op- 
eration of  a  bollCT  manufacturing  plant,  and 
consequ^tly  that  the  Injniy  did  not  arise  out 
of  the  employment 

A  fair  statement  of  the  rule  under  the  rath- 
er limited  statute  of  this  state  is  ttiat  the  in- 
jury m\ist  result  from  some  danger  peculiar 
to  the  hazardous  character  of  the  employ- 
ment This  does  not  mean,  however,  that  in 
a  factory  classified  as  extrahazardous  because 
of  the  use  of  dangerous  ma<diinery  none  but 
madiine  operators  or  employ^  working  in 
proximity  to  machine  may  have  compen- 
sation. Regarding  for  the  moment  the  Orp- 
eratlng  of  madiinery  as  the  acme  of  the  em- 
ploymeut  all  that  oomMnes  to  flSOke  It  such, 
everything  Integrated  with  it  essential  to 
^ectlve  functlMing,  other  conditions  being 
fulfilled,  Is  included  in  tlie' hazard.  The  prin- 
ciple is  well  illustrated  In  the  case  of  Matter 
of  Larsen  v.  Paine  Drug  Co.,  218  N.  T.  252, 
112  N.  B.  725.  The  drug  company  was  en- 
gaged In  the  hazardous  business  of  manu- 
facturing drugs  and  chemicals.  Lorseo  was 
porter,  levator  man,  and  general  handy  man, 
who  took  In  freight,  packed  goods,  and  did 
small  r^alr  work.  He  was  injured  while 
building  a  shelf  near  an  levator  well.  Tbe 
court  sold: 

"Appellants'  second  proposition  means  tiiat  a 
person  engaged  generally  in  an  employment 
which  has  been  defined  as  hazardous  cannot 
recover  compensatiou  for  injuries  received  while 
performing  some  act  not  immediately  connected 
with  what  might  be  deemed  the  hazardous  and 
characteristic  feature  of  the  business,  althongfa 
such  act  was  inddent  to  the  employment  and 
necessary  In  prosecuting  and  caning  forward 
the  business.  •  •  • 

"We  think  tills  is  too  narrow  a  view  of  the 
statute,  and  would  lead  to  limitations  upon  its 
application  which  were  not  intended  or  antici- 
pated by  the  Legislature.  It  is  sot  necessary  to 
attempt  to  lay  down  a  final  and  universal  rule 
on  that  subject  We  feel  perfectly  secure,  how- 
ever, in  holding  that  where,  as  in  this  case,  an 
employ^  Is  injured  while  performing  an  act 
which  is  fairly  Inddental  to  the  proseentiOB  of 
a  business  and  appropriate  in  carrying  It  for- 
ward and  providing  for  its  needs,  he  or  his 
dependents  are  not  to  be  barred  from  recovery 
because  such  act  la  not  a  step  wholly  embraced 
in  the  predse  and  characteristic  process  or  oper- 
ation which  has  been  made  the  baaiB  of  the 
group  in  which  employment  is  claimed. "  218 
N.  Y.  p.  266,  112  N.  E.  726. 

It  Is  stated  that  In  the  present  case  Oie 
watchman  was  killed  In  the  factory.  There 
Is  no  cratention  that  a  n^bt  watdunan  was 
not  neoeosary  to  tiie  security  of  the  j^ant. 
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and  80  to  the  malnt«iaiice  and  prosecotion 
of  the  defendant's  buslnesa 

The  Jadgment  of  tlie  district  court  la  af- 
flnned. 

Ail  the  Jnstlcea  ccmcurrlng. 


OW  Kan.  BIS) 

cox  T.  VENTOfS  et  aL   (No.  218M.) 
(Supreme  Court  of  Kanaaa.   April  12,  1^.) 

(BvUabua  by  the  Court.) 

1.  Salrs  ^=>22(1>— Otfsb  Aim  AOCBFTAllOa 
— SUTFICMKCT  or  OfTKK. 

A  letter  written  by  one  of  three  partners, 
at  the  dictation  of  his  associates,  ingniring,  "Do 
joa  want  to  bur  240  good  cattle,"  etc;,  describ- 
ing locatiiiK  and  pricing  them  and  giving  tenne, 
and  condudlng,  *Thone  me  at  Wlebita,"  etc^  is 
not  an  offer  to  sell  subject  to  acceptance,  bat 
merely  an  inquiry  to  arouse  the  interest  of  the 
person  addressed  in  the  hope  or  expectation  that 
preliminary  negotiations  and  an  erentnal  bar- 
gain may  be  made. 

2.  PABTincBSHip  4E:»ieO— AuTRourr  or  In- 

D|TB>VAI.  PABTIfra— KrOWUEDOS  OW  PaB-' 

nsa. 

A  well-recognized  exception  to  the  rule  that 
one  partnor  may  bind  his  associates  to  the  psrt- 
nership,  on  matters  relating  thereto,  is  that  one 
partner  cannot  so  bind  the  partnership  in  a 
contract  when  the  other  contracting  party  is 
fairly  and  fully  informed  that  there  are  other 
partners  interested  in  the  transaction,  and  that 
they  object  and  will  not  assent  thereto. 

8.  PABTimsHiP  «s»218^>— Aonon  Aqahtst 
FiBM— Etidenot— SuiTioaH  CT. 
The  evidence  to  support  an  action  of  dam- 
ages for  the  breach  of  an  alleged  contract  ex- 
amined, and  held  that  a  demurrer  to  such  evi- 
dence was  properly  sustained. 

West,  J.,  dissenting. 

Ajipeal  from  District  €k>art.  Greenwood 
County. 

Action  by  G.  B.  Cox  against  John  T.  Denton 
and  otba*a.  Judgment  for  defendants  and 
plalnCUC  ai^>eal8.  Affirmed. 

Howard  J.  Hodgson,  of  Bnreka,  for 
pdlant. 

r.  S.  Jadisou,  of  Topeka,  and  A.  F.  Slma, 
<tf  Howard,  tor  appelleea. 

DAWSON,  3.  Ibis  iB  an  action  for  dam* 
ages  for  breach  of  an  alleged  contract  for  tho 
sale  of  a  berd  of  cattle. 

Plainturs  petitloa  aUeged  tbat  the  deCend- 
ant  John  T.  Denton,  C  U.  Wood,  ana  J.  O 
West,  were  partners  in  a  firm  atyled  John  T. 
Denton,  and  that  lAalntlCf  made  a  omtract 
with  this  pertnerahlp,  throng  J.  O.  West, 
to  pordiaae  240  head  of  stem  at  an  agreed 
price;  and  that  the  defendant  partus  re- 


fused to  deliver  the  cattle — all  to  the  dam- 
age of  plaintilT  in  a  spedtled  sum. 

The  defendants  Denton  and  Wood  denied 
under  oath  that  they  were  partners  of  J.  O. 
West;  denied  that  West  had  authority  to 
make  a  bargain  for  them,  or  either  of  them ; 
denied  that  West  made  a  contract  with  plain- 
tiff for  the  sale  of  cattle  as  aUeged;  and  they 
each  aUeged,  also,  tbat  West  was  a  partner 
of  the  plalnttflC,  and  that  the  contract  was 
void, 

A  demurrer  to  plalntlCTs  evidence  was  sus- 
tained by  the  trial  court,  and  the  correctnees 
of  that  ruling  Is  the  question  for  oar  review. 

Allowing  plainttfTs  evidence  that  favorable 
coDsideratioD  and  g^erous  credence  to  which 
it  is  entitled  as  against  a  demurrer,  it  was 
shown  that  defendant  West  bad  a  conversa- 
tion with  defendant  Wood,  in  which  the  lat- 
ter told  West  tliat  if  he  should  find  an  op- 
portunity to  purchase  cattle  and  doubted  bis 
own  Jurgmoit,  West  might  send  for  Wood, 
and  if  Wood  and  West  should  then  decide  to 
buy,  they  would  ship  them  to  market  and 
"go  flfty-flfty,"  which  probably  meant  that 
they  would  i^are  the  profits  and  losses  equal- 
ly. Some  time  afterwards,  pursuant  to  this 
arrangement.  West  discovered  In  Meade  coun- 
ty the  herd  of  cattle  involved  in  this  lawsuit, 
and  wired  Wood  to  come  and  loolc  them  over. 
Both  Wood  and  D«itoa  arrived,  and  after 
some  preUmloary  talk  between  Denton.  Wood, 
and  West,  in  which  It  was  agreed  tbat  Den- 
ton E^ould  do  the  bargaining  with  the  owner 
of  the  cattle,  and  that  they  "split  It  three 
ways,"  the  cattle  were  purchased.  On  the 
same  day,  Weet,  with  the  sanctlra  ^  Dm- 
ton  and  Wood  and  pursuant  to  their  dicta- 
tion, wrote  and  mailed  a  letter  to  plaintU^ 
which  reads: 

"2-26-17. 

"Hr.  O-  B.  Cox,  Eureka,  Eanssa— Dear  Sir: 
Do  you  want  to  buy  240  good  100  lb.  (1,000  lb.) 
cattle  at  must  be  sold  by  Friday.  Weighed 
in  Meade  Kans.  on  Rock  Idand,  cattle  to  leave 
feed  lot  at  sun  rise  drive  5  mi.  &  stand  2  honrs, 
good  boned  cattle  red  and  white  face,  good  cattle 
for  grass  with  plenty  of  flesh  now. 
"Phone  me  at  Wichita  Ks.  c/o  Acacia  HotoL 
"Will  be  there  27-28  &  to  9  on  let 

"J,  O.  West- 
Plaintiff  received  this  letter  on  the  follow* 
Ing  day,  Febmazy  27Ui,  and  sent  an  oral 
message  by  a  man  named  Stonor  to  West  at 
Wichita  that  "he  would  take  the  cattlti  ac* 
cording  to  the  letter."  8  toner  went  to 
Wldilta  and  delivered  the  messs^  Next 
day.  Fd>raary  28tli,  plalntilT  went  to  Wichita 
and  met  West  at  a  hotel,  and  inquired  it 
Stoner  had  informed  him  ftiat  he  would  take 
the  cattle.  Plaintiff  also  said.  "I  came  up  to 
go  down  and  receive  those  cattle."  West  said 
"All  rl^t"  In  the  course  of  the  same  con- 
versation West  told  plaintiff  that  he  had  two 
partners  in  tho  cattle,  and  that  th^  were 
"not  wanting  to  come  across  with  the  con- 
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tract**   West  had  already  recelTwl  a  letter 

from  Wood  Baying: 

"Mr.  J.  West,  Widiita,  Kan.  Dear  Friend 
here  1145  Mr.  denton  went  to  kc  I  am  foing 
borne  if  the  market  looks  bad  he  will  wire  me 
and  I  wHl  trye  to  arrange  for  feed  in  tbe  mean- 
time dcm't  dose  a  deal  on  them  eattel  with  out 
onr  nowing  it  firet  aa  I  mite  have  feed  bought 
for  them  call  me  at  grenola  Kans.  4  P.  H.  at 
oar  expens  tomorrow  mr  denton  will  ad  viae  me 
as  to  market  by  that  time,** 

Less  important  feattires  of  the  evidence 
developed  on  cross-examination  of  plaintiff's 
witnesses,  all  of  little  consequence  on  a  de- 
murrer  to  tbe  evidence,  were  tbat  West  bad 
paid  nothing  for  his  Interest  In  the  cattle,  and 
that  if  tbe  cattle  were  not  sold  they  were 
to  be  shipped  to  Wood's  ranch  and  fed  and 
indeflnltely  retained ;  and  that  West  did  not 
know  and  could  not  define  what  inters  be 
would  have  in  the  cattle  if  that  were  done. 
It  was  also  dev^oped  that  plaintiff  and  West 
were  dealing  in  cattle  together,  and  were 
jointly  interested  In  certain  cattle  herds  In 
Meade  county  and  elsewhere. 

[1]  nte  court  Is  of  the  opinion  that,  tested 
by  demurrer,  Denton,  Wood,  and  West  were 
partners  in  this  particular  cattle  deal,  each 
having  an  interest  in  the  possible  profits  and 
each  being  subject  to  liability  in  tbe  possible 
losses  of  tbe  venture.  But  It  seems  clear 
that  there  was  no  lawful  bargain  between 
West  and  plaintiff  which  would  bind  Denton 
and  Wood.  West's  letter  to  plaintiff,  author- 
ized by  Denton  and  Wood,  was  not  an  offer 
to  sell  subject  to  acceptance.  It  was  a  mere 
inquiry  designed  to  lead  to  preliminary  nego- 
tiations and  in  tbe  expectation  that  a  bargain 
might  be  consummated.  Moreover,  if  it  could 
be  construed  as  an  offer  to  sell,  there  was  no 
compliance  with  the  terms  on  which  an  ac- 
ceptance was  to  be  Indicated.  If  so  constru- 
ed, the  method  of  acceptance  Indicated  by  tbe 
offer  was,  "Phone  me  at  Wichita,  Ks.  <i/& 
Acacia  Hotel."  If  Denton  and  Wood  are  to 
be  bound  by  tbe  letter  which  ^ey  dictated, 
they  are  to  be  bound  by  Its  terms,  not  other- 
wise, not  by  an  oral  message  dellvu-ed  at 
leisure  by  an  nnrec<^Ized  third  person.  But, 
in  all  Justice  and  good  conscience,  it  must  be 
said  that  the  letter  of  Inquiry  was  not  an  of- 
fer; it  was  merely  a  common  and  practical  In- 
quiry to  arouse  the  Interest  of  one  with  whom 
preliminary^  negotiations  and  an  eventual 
bargain  might  be  made.  Schon-Rllngsteln  Co. 
V.  Snow.  43  CoIol  588,  96  Pac.  182;  Patton  v. 
Arney,  95  Iowa,  664,  M  N.  W.  635;  Tanning 
Co.  V.  Telegraph  Co.,  143  N.  a  876,  SB  S.  Bl 
777;  Mooltott  V.  Ker^aw  and  another,  59 
Wis.  316,  18  N.  -W.  172,  48  Am.  St  Rep.  616; 
110  Am.  St  B^.  note  on  page  754;  35  Qyc. 
50;6B.aL.,  600,  601. 

Did  a  lawAil  and  Undlng  bargain  arise 


wheat  plaintiff  met  West  tn  WlAlta?  We 

think  not  In  the  wune  oonversatfon  In 
whidb  plaintiff  said,  **!  came  iqi  to  go  down 
and  receive  those  cattie,"  and  in  whldi  West 
said.  "AH  right"  West  also  aald: 

"I  says  I  bad  another  partner  on  these  cattle, 
Mr.  Denton  and  Mr.  Wood,  and  they  are  not 
wanting  to  come  across  with  the  contract*' 

[1]  While  It  la  familiar  Uw  that  ordhiarlly 
one  partner  may  Mnd  his  fellows  on  buslnees 
matters  within  the  save  of  the  partnwahip, 
in  dealing  with  pawns  who  have  no  notice 
of  any  limitation  of  the  partner's  powers 
(Bank  T.  Jacobs,  97  Kan.  798,  156  Pac.  771), 
yet  the  rule  is  otherwise  where  the  person 
dealing  with  a  partner  knows  that  the  other 
partners  are  not  assenting  to  the  transaction. 

'Hie  implied  power  of  one  partner  to  mort- 
gage firm  property  is  revoked  by  a  dissent  oC 
his  copartners,"  as  against  a  mortgagee  who,  at 
the  time  the  mortgage  was  given,  knew  of  the 
dissent  Garr  v.  Herts,  64  N.  J.  Eq.  127,  38 
Ati.  194. 

'^Tha  partnership  relation  makes  each  partner 
tbe  agent  of  the  others  when  acting  within  the 
scope  of  bis  power;  but  when  his  agency  ia 
denied  and  his  act  forbidden  by  his  copartner 
with  notice  to  tbe  party  assnmlng  to  deal  with 
blm  as  tbe  agent  of  Uie  firm,  bis  act  is  not 
that  of  the  firm,  but  his  individual  act  only." 
Yeager  v.  Wallace,  67  Pa.  865. 

"But  these  oonaiderations  toudt  rather  the 
rights  and  faiterests  of  the  partners:  So  far  sa 
the  customer,  the  third  party,  is  concerned — al- 
ways supposing  the  transaction  honest  as  to 
him— we  should  say  that  the  question  of  the 
power  of  a  majority  would  be  put  aside  both 
in  law  and  In  equity  by  the  general  rule  that 
if  the  transaction  were  within  the  business  of 
the  firm,  it  bound  aU  the  'partners  who  gave  no 
notice  to  the  third  party;  and,  on  the  other 
hand,  that  it  did  not  bind  recusant  and  protest- 
ing partners  who  gave  sufficient  notice  of  tiieir 
dissent;  and  that  if  it  was  without  the  busi- 
ness of  tbe  partoership,  it  bound  nobody  but 
those  who  authorized  the  act  or  ratified  it** 
Parsons  on  Partnership  (8d  Ed.)  242. 

See.  al8<^  Staples  v.  Spragua  75  Me.  458- 
460;  Markle  v.  Wilbur  (No.  1)  200  Pa.  467,  50 
Ati.  204;  McCord  Co.  v.  Callaway  &  Co.,  109 
•Oa.  796,  36  S.  a  171;  Williams  r.  Bamett,' 
10  Kan.  455.  461. 

[3]  Under  the  facts  established  by  plain- 
tiff's own  evidence,  he  failed  to  make  a  case 
against  Denton  and  Wood,  and  tbe  demurrw 
to  tbe  evidence  was  properly  sustained. 

JOHNSTON,  O.  J.,  and  BUBCH.  MASON. 
PORTlMt,  and  MABSHAIX,  JJ.,  concurring. 

WiEST,  J.  (dissoiting).  I  dissent  on  tbe 
ground  that  tbe  letter  of  Febmary  26,  1917. 
was  an  offer  to  aell,  whidi  was  accepted  by 
Stoner  for  Cox. 


Digitized  by  Google 


KUL) 


IK  BB  ERIOKBOK 


263 


(104  Ku.  nu 

In  re  BRIOKBON.    (No.  21864.) 
(Snpreme  Court  of  Kansas.   April  12,  1919^ 

(SyUahus  &v  **«  Couri.) 

1.  Insane  Pebsons  ^>27— Inquesiv-Bioht 
OF  Appeal. 

A  peraoQ  who  files  an  Informatioa  in  the 
probate  court  that  bis  father  is  feeble-minded 
and  incapable  of  managing  hia  affairs  is  not  en- 
titled to  appeal  from  a  finding  and  dedsion 
that  hu  CaUier  ts  not  feeble-mlAded. 

(AidUtonai  BvUaiiu  &v  SUtorM  Staff.) 

2.  Pasent  and  Child  $»4— Child's  Dutt 
TO  Support  Pabent— Statuteh. 

In  the  absence  of  statute,  there  is  no  obliga- 
ticai  that  a  child  who  is  able  to  maintain  and 
care  for  an  independent  and  Iielpless  parent 
must  do  BO,  however  old  and  needy  the  parent 
may  be. 

3.  Insane  Persons  «=»63  —  Xjabiutt  fob 

SUPPOBT  AND  UaINTENANOE — STATUTE. 
Under  Gen.  St  191S,  »  6128-6130.  pro- 
viding that,  in  cases  where  persons  are  ad- 
judged to  be  insane  and  have  been  kept  at  pub- 
lic expense,  the  county  or  state  may  recover  ex- 
pense from  the  estate  ,of  the  insane  person  or 
from  the  husband,  wife,  parent,  or  diild  of  such 
person  applies  only  to  those  adjudged  insane, 
and  has  no  mqpUcatton  where  posma  durged 
wit2i  insanity  are  ftnmd  to  be  of  aoand  mind. 

Appeal  from  District  Court,  Saline 
County. 

Inqnest  by  J.  E.  Ericksoii  to  determine 
the  feeble-mlndedneBa  ot  Brick  Brlckson. 
From  an  order  of  the  probate  court,  approv- 
ing a  verdict  finding  that  the  subject  of  in- 
quiry vas  not  fe^le-mlnded,  J.  XL  Brlckson 
appula  Afflrmed. 

Spcnoer  &  Bniick  and  Z.  &  MUUkln,  all 
of  Sallna,  for  appellant 

Bnrdi,  Utowldi  ft  Boyce,  of  SaUna,  for 
appellee. 

JOHNSTON,  C.  J.  Has  an  Informant  tlie 
right  to  appeal  from  an  order  of  the  probate 
court  approving  the  verdict  of  a  Jury  finding 
that  a  subject  of  Inquiry  Is  not  feeble-mind- 
ed? A  negative  answer  was  given  in  the 
district  conrt,  and  the  Informant  complains 
of  the  mllng. 

Tbe  Inquest  was  Initiated  by  J.  B.  Brick- 
son,  who  alleged  In  bis  affidavit  that  Brick 
E:rl<ft84Xi  was  feeble-minded,  Incapable  of 
managing  his  aflalra,  and  be  asked  that  a 
guardian  of  the  person  and  estate  of  Brick 
Erickson  be  aivolnted.  He  did  not  state  bis 
xelatt<Hiablp  to  or  Interest  in  Brick  Brick- 
aRm,  but  In  me  of  the  papers  In  the  attempt- 
ed appeal.  It  is  incidentally  mentioned  that 


be  Is  a  son  of  tlie  reqmndent  ^e  statute 
provides  for  an  ai^eal  £n»n  a  deddon  of 
the  probate  cotvt  by  or  on  behalf  of  the  re- 
spondent  when  tbe  finding  and  decision  la 
against  blm.  Gen.  St  1915,  S  6101;  Aid  v. 
Appling,  89  Kan.  S40,  131  Pac.  S69.  It  also 
provides  for  an  appeal  from  a  final  order  or 
decision  In  any  matter  ari^g  under  the  act 
upon  tbe  terms  and  condltlcms  tbat  appeals 
are.  allowed  In  tbe  act  respecting  executors 
and  administrators.  Gen.  St  1915.  SS  4675. 
6131 ;  Aid  V.  Appling,  supra. 

[1]  It  Is  contended  that  the  finding  tba( 
the  respondent  was  not  feeble-minded  wa^ 
not  a  final  order,  and  that  tlierefore  no  ap^ 
peal  Is  authorized.  It  Is  argued  tbat  th< 
proceeding  Is  not  an  action  between  ad- 
verse parties,  but  a  mere  Inquest  as  to  the 
mental  state  of  the  respondent  and  is  made 
for  bis  benefit ;  that  the  probate  Judge  la  not 
bound  to  call  a  Jury  upon  the  filing  of  an  In- 
formation alleging  mental  Incompetency,  but 
only  in  case  he  is  satisfied  tbat  there  is  good 
cause  for  making  an  inquiry.  Laws  1917, 
c.  165.  As  lowing  a  lack  of  finality,  atten- 
tion is  called  to  the  provision  that  the  find- 
ing of  a  Jury  In  such  an  Inquiry  may  be  set 
aside  by  the  court  for  just  cause,  and  another 
Jury  impaneled  until  two  Juries  concur.  In 
wlilch  event  the  last  may  not  be  set  aside 
(Oen.  Stat  1915,  {  6102),  and  that  even 
where  a  finding  of  inc(»npetaicy  Is  made, 
the  judge  is  not  required  to  app<^t  a  guard- 
ian of  the  perscoi  or  estate  unless  be  is  con- 
vinced tbat  it  is  necessary,  and  farther  that 
a  new  proceeding  may  be  started  and  a  new 
c<HuplBlnt  alleging  incompetency  may  be 
filed  by  any  perstm  at  any  time  after  ttie 
first  inquiry.  It  Is  tatthet  argued  that  tbe 
things  enumerated  and  tbe  fact  that  tbe  In- 
formant herein  might  have  asbed  for  a  find- 
ing by  another  jury,  or  have  institqted  a 
new  inquiry,  all  argue  that  there  Is  no  finali- 
ty In  the  order  made,  and  tlierefore  no  ap- 
peal lies.  Assuming  tbat  a  finding  against 
incompetency  may  in  some  cases  have  the 
element  of  finality,  as,  for  instance,  when 
costs  are  adjudged  against  tbe  informant.  It 
is  clear  that  the  appellant  was  not  entitled 
to  prosecute  an  appeal  from  the  finding  and 
order  made  herein.  What  is  his  grievance? 
What  interest  of  bis  was  prejudiced  by  tbe 
finding  tbat  his  father  was  of  sound  mind? 
No  costs  were  assessed  against  him,  and  he 
had  no  pecuniary  or  other  substantial  inter- 
est in  the  Inquest  any  more  than  if  it  had 
been  instituted  by  a  stranger.  The  general 
rule  is  that  tbe  only  party  who  may  appeal 
from  an  order  or  judgment  of  a  court  is  one 
whose  substantial  rights  have  been  preju- 
diced by  the  decision,  and  since  the  appel- 
lant has  not  lost  anything  nor  suffered  a 
substantial  Injury  by  tbe  ruling,  be  has  no 
right  of  ap[>eal.   Studabaker  v.  Markl^,  7 
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Ind.  App.  368,  34  N.  B.  606.  He  Ifl  not  a 
party  to  tbe  proceeding  In  Qm  ordinary 
sense,  and  cannot  contnfl  tbe  Inqolry,  and 
lience  it  has  been  held  that  such  a  proceed- 
ing cannot  be  dismissed  at  his  wUl  or  ca- 
price, nor  unless  the  probate  court  acting 
In  Its  dlscretlcm  for  the  Interest  of  the  pub- 
lic and  the  person  whose  sanity  la  qaestlon- 
ed  consents.  Galbreath  v.  Black,  89  Ind. 
300;  Ruhlman  v.  Bnhlman,  110  Ind.  314,  11 
N.  E,  294 ;  Stote  v.  Guinotte,  257  Mo.  1,  165 
8.  W.  718,  51  L.  R.  A.  (N.  S.)  1191,  Ann.  Cas. 
1915D.  65a  The  fact  that  the  appellant  Is 
a  son  of  and  may  possibly  inherit  from  the 
respondent  is  no  ground  for  allowing  him 
an  appeal.  He  has  no  present  interest  In 
the  estate  of  his  father,  but  at  most  only 
an  expectancy  and  It  has  beat  decided : 

"That  the  expectancy  of  an  heir  or  Uie  ap- 
preliensIoQ  of  being  ultimately  compelled  to 
maintain  a  lineal  ancestor  or  dependent  is  no 
present  Tested  interest  which  the  law  can  rec- 
ognise." Austin  T.  Wilson  *  Galkina,  24  Vt. 
«80;  In  re  Vamnm.  70  Vt  147.  40  Ad.  43; 
Oannon  t.  Doyle,  16  B.  I.  726,  19  Atl.  331; 
In  re  Broolw.  119  App.  Div.  780.  104  N.  Y. 
Supp.  670;  HerrUl  t.  Merrill,  134  Wis.  395. 
114  N.  W.  784. 

[2,3]  Although  the  filial  relation  between 
parent  and  clilld  prompts  or  should  prompt 
a  child  who  Is  able  to  maintain  and  care  for 
an  Indigent  and  helpless  parent.  It  is  a  well- 
recognized  doctrine  of  the  common  law  that 
there  is  no  obligation  that  he  should  do  so. 
however  old  or  needy  the  parent  may  be.  29 
Cyc.  1619;  note,  4  L.  R.  A  (N.  S.)  1159;  note. 
0  Ann,  Cas.  1019.  Many  of  the  states  place 
sadi  an  obligation  on  children  of  a  needy 
parent,  but  no  such  statute  baa  been  enacted 
In  th^  state.  We  bave  a  statnte  which  pro- 
vides that  1b  cases  where  persons  are  ad- 
Judged  to  be  insane  and  have  been  k^t  at 
public  exi)ense,  the  county  or  tlie  state  bear- 
ing the  expense  may  recover  the  same  from 
the  estate  of  the  insane  perstm  or  from  the 
husband,  wife,  parent,  or  child  of  the  In- 
sane. Laws  1907.  c.  247,  {{  31,  32,  33  (Gen. 
St  1915.  H  6128-6130),  This  provision  for 
reimbursement  applies  only  to  the  case  of 
those  adjudged  insane  and  has  no  applica- 
tion where  persons  charged  with  Insanity 
are  found  to  t)e  of  sound  mind,  nor  In  any 
other  cases  except  those  spedflcaily  mention- 
ed in  the  statute.  A  statutory  liability  of 
this  kind  is  not  extended  beyond  the  cases 
mentioned,  or  In  any  other  mode  than  tboee 
prescribed  by  the  statute.  29  Cyc.  16^. 

Our  conclusion  is  that  the  appellant  was 
not  entitlea  to  maintain  bis  appeal,  and 
hence  che  Judgment  of  tbe  district  court  is 
afBrmed; 

All  the  Justices  concurring. 


OH  Ku.  «19) 
B.  D.  FTSHEOl  I^DMBBB  ft  COAL  GO.  t. 
BOBBINS  et  al.   (No.  22087.) 

(Supreme  Court  of  Kansas.    April  12,  1919. 
Rehearing  Denied  April  17,  1919.) 

(BvUdbiu  by  ike  Court.) 

1.  Bnxs  ARD  Notes  ^183,  294— Ikdobse- 

MBHT— SDTFICIMOT. 
A  promissory  note  may  be  negotiated  by  an 
indorsement  written  upon  any  part  of  the  in- 
strument and  where  a  payee  in  transferring 
a  note  writes  his  name  on  its  face  and  under 
that  of  the  maker,  it  wiU  be  Implied  that  he 
signed  it  as  an  indorser  and  not  as  a  maker. 

2.  BiLU  AND  Notes     ^94(1),  330,  370  — 
Tbanbfeb  —  "HoLnKB  itf  Due  Couhsk"  — 

CONSIDEBATIon — PeESUUPTIONS. 

The  transferee  of  a  negotiable  instrument  so 
indorsed  before  maturity  and  without  notice  of 
infirmities  or  defenses  is  a  holder  in  due  course. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
in  Due  Course.] 

3.  Bills  and  Notes  ^»362  —  Tbansfbb  — 
Rights  of  Holoebs  in  Due  Coubsb. 

Whenever  a  negotiable  note  passes  into  the 
hands  of  a  holder  in  due  course,  its  status  as 
commercial  paper  is  established,  and  such  hold- 
er may  transfer  it  to  others,  even  after  maturity, 
with  immunity  from  the  equities  that  may  ex- 
ist between  the  maker  and  payee. 

4.  Bilu  and  Notes  <t=>l91— AssionmsHT— 

"COMUBBCIAL  INDOBSEUENT." 
An  assignment  by  a  holder  written  on  tbe 
back  of  such  a  note  without  limitation,  to  which 
a  guaranty  of  payment  is  added,  is  a  commer- 
cial indorsement 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  Commerdsl  Indorsement.] 

Api)eal  from  District  Court  Jewell  county. 

Action  by  E.  D.  Fisher  Lumber  ft  Coal 
Company  against  John  Bobbins  and  others. 
Judgment  for  plaintiff  and  defendants  ap- 
peal. Affirmed. 

White,  Mahin  &  Mahin  and  D.  F.  Stanley, 
all  of  Mankato,  for' appellants. 
0.  Clyde  Myers,  ot  Mankat(^  tor  appdlee. 

JOHNSTON,  O.  J.  Tbe  E.  D.  Fisher  Lum- 
ber ft  Coal  Company  recovered  a  Judgmoit 
against  John  Bobbins  tor  ^2.59,  from  which 
tbe  defendant  has  taken  an  a[^>eaL 

It  was  based  on  a  promissory  note  executed 
by  the  defendant  Robblns  to  B.  L.  Dobbins, 
payable  60  days  after  date,  with  Interest  at 
8  per  cent  per  annum.  Dobbins  sold  the  note 
to  plalntlfF,  to  whom  he  was  indebted,  and  In 
consideration  of  the  note  he  was  given  credit 
on  bis  debt  to  tbe  extent  of  $160.  and  besides 
he  was  paid  $175  in  cash,  and,  upon  tielng 
asked  to  indorse  the  Instrument  he  signed 
bis  name  on  Its  face  under  that  of  the  maker. 
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The  plaintlfl  transteired  the  note  to  the  Citi- 
zens' Bank,  and  the  bank,  notldng  that  Dob- 
bins liad  written  his  name  on  the  face  ot  the 
note,  procured  him  to  come  in  and  sign  it  on 
the  back.  Later  and  after  the  maturity  of 
the  note  the  bank  transferred  it  back  to  the 
plaintiff.  Defaidont  set  op  as  a  d^ense  that 
the  note  was  without  consideration  because  It 
was  given  for  a  monument  purchased  from 
Dobbins  that  had  proven  to  be  worthless. 

[1]  Upon  tlie  evidence  and  under  the  In- 
structions of  the  court,  it  was  found  that  the 
note  was  transferred  by  Dobbins  to  plaintiff 
In  good  foith  for  value  before  maturity  and 
without  notice  of  any  Infirmities  or  defenses. 
If  the  plaintiff  was  a  bolder  In  due  course, 
the  note  was  not  open  to  the  defense  alleged. 
Defendant  urges  that  i^aintiff  does  not  occu- 
py that  position  because  Dobbins,  the.payee, 
indorsed  his  name  on  the  face  of  the  instru- 
ment  Instead  of  upon  Its  back,  and  that  there- 
fore the  transfer  was  Incomplete.  There  is 
Uttie  room  for  contention  as  to  the  character 
of  the  transfer,  l^e  instmmrat  was  nego- 
tiable In  form,  and  the  signature  of  Dobbins 
upon  the  paper  was  necessary  to  a  transfer. 
The  note  Itself  indicated  Ouit  the  primary  re- 
lation of  Dobbins  to  the  note  was  that  of  an 
indorser.  He  being  the  payee,  an  Indorse- 
ment  by  him  was  not  only  contemplated,  but 
was  necessary  to  a  transfer  of  tiUe.  The 
writing  of  his  name  therefore  on  the  Instm- 
ment  and  its  delivery  to  another  implied  a 
purpose  to  transfer  tltie  by  Indorsement  to 
the  transferee,  and  not  the  making  of  a  prom- 
ise of  payment  to  himself  nor  to  assume  the 
liability  of  a  piaker.  Although  indorsements 
are  custtwoarily  written  on  the  beck  of  notes, 
the  writing  of  them  there  Is  not  essential  to 
a  valid  transfer.  The  N^tlable  Instru- 
meuta  Act  does  not  require  It,  nor  does  It 
specify  on  what  part  of  the  Instrument  the 
signature  shall  be  written.  It  Is  not  even 
quired  that  It  shall  be  placed  on  the  instru- 
ment Itself.   That  act  provides : 

"The  indorsement  moat  be  written  on  the  in- 
strument Itself  or  upon  a  paper  attadied  there- 
to. The  rigaature  of  the  indorser,  without  ad- 
ditional words,  is  a  snffldeut  indcvsement** 
Gen.  Stat.  191S,  |  6B68L 

As  the  indorsement  was  written  on  the  In- 
strument  Itself,  there  was  compliance  with 
the  requirements  of  the  act,  and  the  relation 
of  Dobbins  to  the  instrum«it,  together  with 
his  signature.  Implied  that  be  signed  it  as  an 
indorser  and  not  as  a  maker.  Klstner  v. 
Peters,  7  Ia  R.  A.  (N.  S.)  400,  and  note;  S  R. 
C.  L.  969.  If  more  was  necessary  to  establish 
the  relation  of  Dobbins  to  the  note  and  the 
capacity  In  which  he  wrote  his  name  on  It,  it 
is  supplied  by  the  placing  of  his  name  on  the 
back  of  the  instrument  a  few  days  after  the 
first  Indorsement  was  made  and  Img  before 
it  was  dii& 


Complaint  Is  made  of  the  admission  of 
testimony  to  the  effect  tbat  Dobbins  had  sign- 
ed his  name  on  the  note  in  the  capadty  of 
Indorser  with  the  intention  of  transferring 
the  title  of  the  note  to  tlie  plaintiff.  If  there 
bad  been  ambiguity  as  to  the  relation  of 
Dobbins  to  the  paper,  oral  evidence  might 
have  been  admitted  to  show  the  intention  of 
the  parties  and  his  real  relation  to  the  paper, 
but  since  the  note  itself  Implied  that  he  was 
an  indorser,  no  oral  testimony  was  necessary, 
and  since  the  oral  testimony  was  consistent 
with  the  tenor  of  the  note  and  the  Im^ed 
relation  of  Dobbins,  no  prejudice  could  have 
resulted  from  the  testimony. 

[2]  Some  qnestlons  are  raised  as  to  the 
consideration  of  the  note;  bat,  the  plaintiff 
being  a  holder  In  due  course,  it  Is  deemed  to 
have  been  Issued  for  a  valuable  conslderatton, 
and,  besides,  the  testimony  shows  a  fnll  con- 
sideration for  the  transfer,  In  that  It  was 
transferred  In  part  for  a  pre-existing  debt 
from  DobMns  to  t^ntiff  and  for  money  paid 
to  him.   Oen.  Stat  1915,  H  6661,  6662. 

[4]  Altbougji  questioned,  the  transfer  of  the 
note  from  the  plaintiff  to  the  bank  amoukted 
to  a  commercial  Indorsement.  It  was  an  as- 
glgnment  without  limitation  and  also  as  a 
guaranty  of  payment,  and  thla  has  beat  hdd 
to  pass  tiUe  to  the  paper  the  same  as  a  blank 
indorsement,  as  well  as  a  gnaran^  ot  pay- 
ment Tlie  note  being  negotiaUe  In  form, 
the  writing  constituted  a  commercial  indorse- 
ment wMch  passed  full  title  to  the  note  free 
from  equities  as  between  the  maker  and  the 
payee.  Kellogg  v.  Douglas  County  Bank,  58 
Kan.  48,  48  Pac  687.  62  Am.  St  Bep.  S86; 
Fanurarorth  t.  Burdlcfe,  94  Kan.  74^  147  Fac 
863. 

tl]  The  plaintiff  being  a  holder  in  due 
course  as  the  result  of  the  original  transfer, 
the  subsequent  holders  acquired  the  rights  of 
plaintiff,  and  took  the  note  with  like  immu- 
nity from  defenses,  although  scHue  of  the  sub- 
sequent transfers  may  have  been  made  after 
the  note  became  due;  It  has  been  decided 
that,: 

'^ben  promiawry  notes  pass  Into  the  hands 
of  an  innocent  holder  for  yalue  before  maturity 
all  equitable  d^enses  are  cot  off;  and,  although 
tiie  asrignee  of  such  holder  had  notioe  of  the 
wriglnal  Infirmities  of  the  notes,  be  takes  by 
assignment  all  tiie  rights  of  bis  assignor,  and 
can  recover  on  the  notes  whether  he  acquires 
them  before  or  after  maturity."  Underwood 
V.  Fosba,  96  Kan.  240, 160  Pac  671. 

The  questions  discussed  were  raised  mainly 
upon  the  instructions  of  the  trial  conr^  and 
these  have  been  met  wttbout  quoting  the  In- 
structions challenged.  It  la  enough  to  say 
that  the  defendant  has  no  cause  to  contain 
of  the  instructitms  given,  nor  has  he  stunni 
any  substantial  errors  in  the  record. 

The  Judgmmt  Is  afllrmed. 

All  the  Justices  concurring. 
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(104  Kuk.  «H) 

WINA^S  T.  CHAPMAN.    (N«.  22074.) 
(Supreme  Oiort  of  Kansas.   April  12,  1919.) 

fSyUahut  hy  th9  Court.) 

1.  LrlBEI.  AND  SUNDEB  «=9l07{3)— BXEU PU* 

ST  Daiuoes— Etidbncb. 
In  an  action  to  recover  damages  for  slan- 
der, where  exemplary  damages  amy  be  properly 
awarded,  evidence  may  be  introduced  to  prove 
the  financial  condition  of  the  deCoidaDt. 

2.  LlBKL  ARD  SUHDEB  •s>106(^  —  PEBBON 

Spoken  About— Evidence. 
In  several  of  the  conversations  bad  by  the 
defendant,  he  did  not  specifically  name  the 
plaintiff  as  the  person  talked  aboat.  Those  who 
heard  those  conversationB  were  permitted  to 
testify  that  they  understood  that  the  defendant 
was  speaking  of  the  plaintiff.  Under  the  cir- 
eumstances  snrronnding  and  attending  those 
conversations,  that  evidence  was  admiasible. 

5.  IdBKL   AND    SUNDEB  «=b1(M(3),  106(2)— 

Uaxjos— Befebencb  to  Pulintot—  Evi- 
dence. 

In  sndi  an  action,  evidence  la  properly  ad- 
mitted to  prove  accnsations  o^er  than  those 
alleged  in  the  petition,  for  the  purpose  of  show- 
ing malice  on  die  part  of  the  defendant,  and 
for  the  purpose  <A  showing  that  he  referred  to 
the  plaintiff. 

4.  Libel  and  Sundbb  4s>120(1)— StTBSTAir- 

TUI.  DA1[A0B»— EXEHFUBT  DaIUOEB. 

In  sudi  an  action,  exemplary  damages  may 
be  given,  where  substantial  general  damages 
are  allowed,  although  there  is  no  evidence  to 
fix  the  amount  of  such  damages,  nor  to  prove 
that  any  special  damages  were  sustained. 

6.  Tbial  ^s»3S0(1)— Obnbbax,  Vebdict-Sfb* 
OlAI.  Yebdiot. 

A  general  verdict  will  not  be  set  aside  on 
account  of  special  qaestions,  where  the  answers 
tliereto  are  not  conteadictory  to  the  gmeral  ver- 
dict, but  are  consistent  therewith. 

(A44<tionaS  Bvttabua  by  Bditorial  Btaff.) 

8.  DaUAOES  — "ACTOAI,  Dauaobs."- 

"Actual  damages"  Include  both  general  and 
special  damages  (citing  Words  and  Phrases, 
nrst  and  Second  Series,  Actual  Damages). 

7.  Libel  and  Slandeb  ^97(1)— Actionablk 
WoBDS— Gbabqe  op  C^ncE. 

An  oral  charge  that  plaintiff  had  committed 
crime  was  actionable  per  se. 

&  Libel  and  Slandeb  «=»S3— Actionable 

WOBDS— PBESUUFnON  OE  DAUAOE. 

Where  the  alleged  slanderous  words  charg- 
ing the  commission  ot  a  crime  were  actionable 
per  se,  the  law  presumes  that  actual  damages 
necessarily  resulted  from  the  charge. 

9.  Libel  and  Slandeb  20(2)— Punitive 
Daicaoes— Malice. 

A  finding  of  the  jury  that  actual  damages 
were  sustained  from  tibe  uttering  of  words  ac- 


tionable per  se  was  sofllcient  to  support  an  al- 
lowance for  punitive  di^w^gw,  if  the  worda  wer* 
spoken  malidoosly. 

Appeal  from  District  Court,  J<diiison 
Gonnty. 

Action  by  O.  L.  Winans  against  James 
Chapman.  Judgment  for  plalDtiif,  and  de- 
fendant appeals.  Affirmed. 

F.  a.  Ogg  and  Gtuirles  G.  Hoge,  both  of 
Olathe,  and  A.  H.  Skinner,  of  Kansas  City, 
for  appellant 

J.  W.  Parker  and  a  h.  Randall,  both  of 

(Hathe.  for  appellee. 

KIARSHALL,  J.  The  dtfendant  appeals 
from  a  judgmoit  against  bim  for  alanda. 
The  p^tlUon  set  out  three  causes  at  action; 
each  charged  that  the  defendant  had  qpcdcen 
atonderoiiB  words  of  the  plaintiff.  In  Qie 
first  and  second  causes  of  actlim,  tbB  lan- 
guage used  b7  the  d^endant  accnsed  the 
plaiDtlfF  of  stewing  chickens,  and  In  the 
third,  of  stealing  other  pwsonal  prapwtf. 
Bach  <diai^^  the  use  of  lai^niass  that  was 
actUmable  per  8& 

[1]  1.  Complaint  Is  made  of  the  introdoe- 
tlon  of  evidence  on  behalf  of  the  plaintiff, 
tending  to  show  the  deffendanfs  wealth,  or 
hia  rotation  for  wealth.  The  erldmee 
was  nnsatlsfiactory,  because  the  witness  did 
not  know  what  property  the  deftiulant  own- 
ed, or  what  he  cratrolled,  bnt  the  witness 
finally  testified  that  the  defendant  was  run- 
ning  a  fitrm  <a  280  acres.  Because  of  Its 
unsatisftictory  nature  the  evldoice  was  not 
prejudicial,  even  if  It  had  been  tnatolsslble ; 
but  it  was  admissible  under  White  r.  Whiter 
76  Kan.  82.  90  Pac.  1087,  where  this  court 
said: 

"In  actions  involving  malice,  and  where  ex- 
emplary damages  may  be  properly  awarded,  tb» 
finandal  condition  of  the  defendant  may  be 
shown." 

This  rule  obtains  in  dvll  actions  for  slan- 
der. Conrad  v.  Roberts,  95  Kan.  180,  184, 
147  Pac.  795,  L.  R.  A.  1915E,  131,  Ann.  Cas. 
1917E,  891 ;  25  Cyc.  508 ;  Newell  on  Slander 
and  Ubel  (3d  Ed.)  S  1035. 

[2]  2.  Id  some  of  the  slanderous  state- 
ments made  by  the  defcnd^iDt,  he  did  not 
refer  to  the  plaintiff  by  name.  Several  of  the 
witnesses,  who  heard  those  statements,  were 
permitted  to  testify  that  they  understood 
that  the  defendant  was  speaking  of  the  plaln- 
tlfT.  The  defendant  complains  of  the  admis- 
sion of  that  evidence.  The  weight  of  author- 
ity is  that  It  was  competent.  17  R.  C.  I*. 
406  ;  25  Gyc.  493 ;  note,  48  L.  R.  A.  (N.  S.) 
304-369.  Eckert  v.  Van  Pelt,  69  Kan.  357, 
359.  76  Pac.  909.  66  L.  R.  A.  266.  gives  sup- 
port to  the  rule  that  the  evidrace  was  admis- 
sible. 
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[3]  3.  Complaint  Is  made  of  the  admleslon 
of  evidence  tending  to  prove  that,  at  times 
other  than  those  named  In  the  petition,  the 
defendant  stated  that  the  plaintiff  had  com- 
mitted the  larcenies  that  have  been  described. 
That  evidence  was  properly  admitted  to  es- 
tablish that  the  defaidant  referred  to  the 
plaintiff  in  the  conversations  testlfled  to  by 
witnesses  where  the  defendant  ^d  not  spe- 
dflcally  name  the  plaintiff  Cyc.  493),  and 
was  admissible  for  the  purpose  of  showing 
actual  or  express  malice  on  the  part  of  the 
defendant  toward  the  plaintiff  (25  Cyc.  407 ; 
Newellon  Slander  and  Libel  [3d  Ed.]  {  432). 
In  criminal  prosecutions,  evidence  of  other 
similar  acts  may  be  Introduced  for  the  pur- 
pose of  showing  intent  or  motive.  State  v. 
Harris.  103  Kan.  347,  175  Pac.  153;  State  v. 
Shumaker,  103  Kan.  741, 175  Pac  978. 

[41  4.  Three  separate  qaesUons  were  sub- 
mitted to  the  Jury,  and  were  answered  by  it, 
as  fbllowa: 

"(1)  Did  tba  defendant  make  other  rimHar 
statements,  of  and  concerning  the  idaintiff,  to 
those  charged  in  the  petition? 

**An8wei^Te8. 

"(2)  How  much  do  yoa  allow  for  aetaal  dam- 
ages? 

"Answeiv-^OO.OO. 

"(3)  How  mach  do  yon  allow  for  punitive  or 
exemplary  damages? 
"Answei^-VSOO.Oa'* 

[I]  The  d«raidant  axgnes  ttiat  the  first 
question  should  not  have  been  submitted, 
for  the  reason  that  there  was  no  evidence  to 
pnme  actual  damages,  and  that  tbo^ore 
punitive  damages  could  not  be  awarded.  The 
defoidant  Is  evidently  trying  to  draw  a  dis- 
tinction between  actual  damages  and  gonutil 
damages,  and  make  actual  damages  synony- 
mous vrtth  spedal  damages.  Actual  damages 
Indnde  both  general  and  spedal  damages.  1 
l^ords  and  Phrases,  150,  156 ;  1  Words  and 
nirases  ^  Series)  91,  92. 

"The  common  law  recognizes  two  classes  of 
damages  in  Ubd  cases— general  and  special. 
Ocneral  damages  sre  those  which  the  law  pre* 
snmes  must  naturally,  proximately,  and  neces* 
■artly  result  from  the  publication  of  the  libel- 
ous matter.  They  arise  by  Inference  of  law 
amd  are  not  required  to  be  proved  by  evidence.*' 
Hanson  v.  Krehbiel,  68  Kan.  670-672,  75  Pac. 
1041,  1042  (64  L.  A.  A.  790,  101  Am.  St  Rep. 
422). 

[7, 1]  The  jury  found  that  the  idaintlff  sus- 
tained actual  damages  In  the  sum  of  $300. 
^e  lai^age  used  by  the  defendant  accused 
the  plaintiff  of  having  committed  crimes. 
The  language  was  actionable  per  se,  and  the 
law  presumes  that  damages  necessarily  re- 
sulted tram  the  defendant's  statements. 
Miles  T.  Harrington,  8  Kan.  425;  Roniger 
T.  Mcintosh,  91  Kam  368,  370,  137  Pac.  792; 
fiatfleld  V.  Printing  Ca,  108  Kan.  613,  175 
Pac  382. 


[1]  Such  damages  are  actual  damagenL 
Hanson  v.  Krehblel,  68  Kan.  670,  672.  75 
Pac  1041.  64  L.  B.  A.  790,  104  Am.  SL  Rep. 
422.  The  flniUng  of  the  Jury,  that  actual 
damages  were  sustained,  was  -sufflclent  to 
support  an  allowance  for  punitive  damages, 
if  the  words  were  qtoken  maliciously.  Hess 
V.  Sparks,  44  Kan.  460.  24  Pac.  970, 21  Am.  St. 
Hep.  300. 

[S]  5.  The  defradant  ai^es  that  the  ques- 
tion numbered  1  was  not  in  proper  form  to 
support  a  finding  of  malice.  Malice  was 
found  by  the  general  verdict  The  answer 
to  the  question  does  not  overthrow  that  find- 
ing, but  supports  it  In  order  to  sustain  the 
defendant's  argument,  the  answer  should 
have  been  contradictory  to  the  general  ver- 
dict Burzio  V.  Railway  Co..  102  Kan.  287, 
292,  171  Pac.  351.  I*.  R.  A.  1918C,  997.  and 
cases  there  dted. 

The  form  of  questions  numbered  2  and  9 
is  also  criticized,  but  the  criticism  Is  without 
foundation.  The  questions  merdy  separated 
the  actual  or  goieral  damages  from  the  puni- 
tive or  aemplary  dam^es,  and  did  not  In 
any  way  conflict  with  the  general  vndict. 

The  judgment  Is  affirmed. 

All  Uie  Justices  concnrrini^ 


(104  Kan.  E24> 
MILIAR  V.  McGINNIS.    (No.  21886.) 

(Supreme  Court  of  Kansas.    April  12,  1019.) 

(Sviiabiu  Ity  ih«  Court.) 
Bbokkbs  <=»86(1>— Allowance  or  Coioiu- 

SIONS— SurFICIEKCT  OF  EVIOENCI. 

The  evidence  held  to  support  a  iudgment 
allowing  a  real  estate  agent  a  commission  for 
services  in  assisting  the  purctiaser  to  buy  jlrop- 
erty. 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  A.  B.  Miller  against  Walt^  F. 
McGinnls.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Lew  E.  Clogston  and  Robt  H.  Clogston. 
both  of  Eureka,  for  appellant 
A.  B.  HUler,  of  Kureka,  for  an^llea 

MASON,  J.  A.  B.  Miller  sued  Walter  F. 
McGinnls  for  the  value  of  his  services  in 
aiding  him  In  the  purchase  of  ttie  White 
building,  in  Eurdu.  The  plaintiff  recovered 
a  judgment,  from  which  the  defendant  ap> 
peals. 

Hie  defendant  asserts  ttiat  there  was  no 
evidence  whatever  ^ttier  of  the  employment 
of  the  plaintiff  or  of  the  performance  of  any 
services  <m  his  part,  and  that  there  was  like- 
wise a  failure  of  evidence  as  to  the  value  of 
the  services  claimed  to  have  been  rendered. 
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.  The  plaintiff  tefltlfled  to  these  Xacts:  He 
Is  a  real  estate  agent  In  the  course  of  a 
conversation  on  a  train  the  defendant  told 
lilm  he  was  In  the  market  to  buy  property 
In  Eureka,  and  was  interested  In  the  White 
building;  that  he  preferred  to  buy  direct, 
and  not  through  an  agent;  that  he  rould 
probably  get  it  cheaper  that  way.  The  plaln- 
tlff  answered,  saying,  "I  could  not  make  any 
money  that  way."  The  defendant  rolled, 
"Oh,  yes;  you  could;  I  will  pay  you  my- 
self If  yon  will  assist  me  to  buy  the  White 
building;  I  will  pay  you  tor  helping  me." 
The  plaintiff  said,  "All  right,"  and  promised 
to  look  the  matter  up  as  soon  as  be  got 
borne.  This  is  snffldent  evidence  of  an  em- 
f^oyment. 

The  plaintiff  also  testified  to  these  aubse- 
qvent  occnrroices:  He  had  a  Ulk  with  the 
local  representatlTe  of  the  owner  of  ttie 
property,  as  a  result  of  which  he  reported  to 
the  defendant  that  it  was  not  for  sale.  The 
def^dant  then  told  him  he  would  like  to 
have  htm  go  to  the  courthouse  and  ascertain 
who  was  the  owner  of  the  building ;  that  he 
wu  going  to  take  the  matter  up  direct  with 
the  owner.  The  plaintiff  examined  the  rec- 
ords, found  that  the  title  stood  In  the  name 
of  the  First  National  Bank  of  Saratoga 
Springs,  N.  Y.,  and  so  reported  to  the  de- 
fendant. Later  the  defendant  told  him  tliat 
he  had  not  given  him  the  name  exactly  cor- 
rect; that  he  got  the  party,  but  the  name 
was  not  as  the  plaintiff  had  stated  it;  and 
that  be  was  dealing  with  the  owner.  The 
defradant  bought  the  property  from  the  Sar- 
atoga National  Bank  of  Saratoga  Springs,  N. 
Y.  The  plaintiff  afterwards  learned  that  a 
ccaisolidation  had  taken  place  and  that  the 
name  of  the  First  llational  Bank  had  been 
changed. 

The  fact  that  the'  name  of  the  bank  own- 
ing the  property  was  different  from  that 
shown  by  the  record  does  not  establish  that 
the  plaintUTs  efforts  were  of  no  benefit  to 
the  defendant.  The  fair  Inferrace  seems  to 
be  that  the  defendant  got  Into  communica- 
tlon  with  the  owner  through  the  information 
procured  for  him  by  the  plaintiff.  It  is  true 
that  the  plaintiff  did  very  little  In  the  mat- 
ter, but,  according  to  his  evidence,  he  did  all 
that  was  asked  of  him,  and  bis  services  were 
of  some  effect  He  was  not  employed  to  ne- 
gotiate a  sale,  but  to  assist  the  plaintiff  In 
making  a  purchase.  The  finding  tbat  be  had 
performed  the  services  for  which  he  was  em- 
ployed was  therefore  Justified. 

Several  witnesses  testified  that  the  usual 
compensation  for  such  services  was  a  com- 
mission of  5  per  cent  oo  the  first  thousand 
dollars  and  2^  per  cent,  on  the  remainder. 
On  cross-examination  they  were  not  able  to 
cite  many  instances,  but  It  cannot  be  said  as 
a  matter  of  law  that  the  effect  of  their  evi- 
dence in  chief  was  wholly  destroyed.  The 


verdict  was  for  a  less  snm  than  the  commis- 
dm  would  figure  on  the  basis  stated,  but  la 
the  circumstances  the  fact  that  the  Jury  saw 
fit  to  reduce  the  amount  Is  not  a  ground  for 
disturbing  the  verdict 

The  Judgment  is  affirmed. 

All  the  Justices  concurzins, 


004  K»n.  BM) 
WASHINGTON  NAT.  BANK  v.  MYEBS. 
(No.  21880.) 

(Suprooe  Court  of  Kansas.    Ajnil  12,  1819^ 
(Spttabua  bp  ike  OovrtJ 

1.  ASBITRATIOn  AKD  AWAXO  «=9>85ff)— PaT- 
ICBRT  OV  NOTB— iHPEACHlUEIfT  OV  AWABD. 

Thm  was  notlilng  pleaded  or  shown  to  im- 
peach the  award  of  the  arbitrate  set  up  by  the 
plahidff. 

2.  BiLxs  AND  Notes  ^»501— Evidencb. 

It  was  not  error  to  take  the  date  of  the  note 
in  controversy  as  the  startiog  place  for  the  In- 
troduction ot  evidence. 

3.  Pleadiso  «=»369(1>— Motion  to  Compel 
Election  of  Cause  or  Action. 

It  was  not  error  to  deny  the  defendant's  mo- 
tion to  require  the  plaintiff  to  elect  as  to  its 
causes  of  action. 

4.  Refbbenok  «s»2(^ApP0UfiiiEHT  Or  Ret- 
ESEE— DiscBETioN  OV  Tbiax,  Coinn. 

The  appointment  of  a  referee  is  not  manda- 
tory, but  discretionary,  and  the  trial  court  did 
not  abuse  its  discretion  by  refusing  to  appoint 

0.  Appeal  and  Ebbob  «e9301— Bbjection  or 
Evidence— Motion  nw  Mew  Tkiai^Bb- 

VIEW. 

Ttie  rejected  evidence  was  not  prednced  on 
the  bearing  of  tbe  motion  for  a  new  trial,  and 
for  that  reason,  if  there  were  no  other,  cannot 
be  consideied.  Civ.  Code.  |  307  (Gen.  St  1915, 
1  7209). 

Appeal  from  District  Couit,  Washington 

County. 

Action  by  the  Washington  National  Bank 
against  J.  B.  Myers.  Judgment  for  plaintiff, 
and  defendant  aroeals.  Affirmed. 

Edgar  Bennett  ot  Washington,  Kan.,  for 

appellant 

A.  J.  Freeborn  and  Charles  Smith,  both  of 
Washington,  Kan.,  for  appellee. 

WEST,  J.  The  defendant  appeals  from  an 
adverse  Judgment  and  complains  of  tbe  ac- 
tion of  the  court  In  overruling  his  motion  re- 
quiring the  plalnlfff  to  elect  In  overruling 
his  application  to  refer  the  case  and  his  de- 
murrer to  the  plaintiff's  evldeoce,  the  ruling 
that  tbe  action  began  at  the  date  of  the  note 
Involved  herein,  the  refusal  to  hear  evidence 
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prior  to  Out  date^  and  tlie  rcJecUon  of  out- 
tain  offered  evidence^ 

Tbe  defendant  was  related  to  some  of  the 
bank  officers  and  bad  bad  an  account  there 
aome  ttme.  On  September  IS,  1914.  be  we* 
cnted  to  the  order  of  the  plaintiff  his  prom- 
laeory  note  for  |l,O0O  payable  on  dmand.  A 
dispute  arose  aa  to  wbeth»  or  not  tbJa  note 
bad  been  paid,  and  on  February  17.  IftlS.  he 
rigned  a  rece^  far  Its  return  redtlnff  tbat 
It  bad  been  duly  stamped  "paid"  at  bis  re- 
quest, and  that  be  claimed  be  did  not  owe 
it,  followed  by  theae  words: 

"If  I  ever  find  that  an  error  has  been  made 
by  me  I  do  hereby  agree  to  pay  the  Washins- 
ton  National  Bank,  Wasbiivtoii,  Kansas,  said 
$1,000^  according  to  agreement  on  said  note." 

In  August.  1916,  the  parties  altered  Into 
an  arMtratloD  agreement  red  ting  that  they 
were  desirous  of  settling  their  dispute  and 
dtfferwices,  and  agreeing  that  tbe  arbitra- 
tors should  "examine  into  tbe  account  be- 
tween said  bank  and  tbe  said  J.  H.  Myers, 
indndlng  a  cwtaln  promlsscoy  note.  In  writ- 
ing, in  Qie  sum  of  one  tboosand  ^1.000.00) 
dollars,  dated  September  tbe  18th.  1014, 

*  *  *  and  all  other  transactions  betweoi 
the  said  J.  B.  Myers  and  aald  bank,  from 
and  after  tb»  13tb  day  of  October.  1909. 

*  •   •  •• 

The  report  of  the  arbitrators  recited  that — 

They  had  "heard  the  proofs  and  aUegadons, 

*  *  *  end,  having  examined  tbe  matters  ia 
controversy  by  them  sabmitted,  do  make  this 
award  in  writing.  •  *  •  We,  the  aforesaid 
board,  *  *  •  have  carefoUy  examined  and 
checked  the  acconnt  of  tbe  said  3.  H.  Myers  in 
regard  to  all  hia  tracaactions  with  the  said 
Washington   National   Bank   at  Washington, 

'  Kansas,  beginning  Oct  13th,  1909,  •  •  •  as 
to  all  deposits  made  and  checks  drawn  by  him 
OD  the  said  baokr  also  notes  given  hj  him  to  the 
said  bank  for  credit  and  renewal,  and  all  other 
transactiooa  np  to  and  including  April  6th, 
1915,  after  which,  date  there  appears  to  tie  no 
further  business  transacted  by  tha  said  Myers 
with  the  BBld  bank." 

They  found  that  be  owed  the  $1,000  on  tbe 
note  rtferred  to. 

It  was  alleged  that  the  defendant  acqai- 
esced  In  tbe  award  and  orally  promised  to 
pay  It 

Two  at  the  arbitrators  testlfled  that  Mr. 
Myers  was  present  when  tb^  examined  the 
aereral  Items  wbldi  be  called  to  their  atten< 
tion,  and  that  they  examined  all  the  evi- 
dence presented  by  blm,  and  <me  of  them 
stated  that  tb^  went  over  seven  or  eight 
years'  business.  The  cashier  of  tbe  idalntifl 
bank  testified  that;  a  abort  time  after  the 
board  met.  tbe  defoidant  called  blm  into  tbe 
back  room  and  said,  of  course^  be  would  have 
to  borrow  tbe  money,  but  Ibat  be  would  come 
in  in  a  few  days  and  settle  up.  It  does  not 
appear  that  this  was  denied  1^  Qie  deCsnd- 
ant 


The  petition  alleced  the  execution  of  the 
note^  tbe  dxcnmstances  of  its  ttAwen,  tbe  re- 
ctipt  given  ttierefor,  tbe  snbsequmt  arbitra- 
tion and  the  result  tbweof,  and  Uie  deCend- 
anf  a  foUnre  to  acqnleBGe  In  tbe  award,  and 
bis  oral  promise  to  pay,  and  allied  bla  fail- 
ure to  pay  or  return  the  note. 

The  answer  denied  that  tbe  arbitrators 
went  folly  Into  the  mattras  in  controversy 
and  alleged  numerous  errors  made  by  the 
bank  during  tbe  defendant's  patronage  there- 
of, denied  his  Ind^tedness,  and  alleged  a 
complete  settlonent  made  with  the  bank  Feb- 
ruary 17, 191S. 

When  tbe  case  came  on  fbr  trial,  ttum 
waa  considerable  discussion  about  whether 
the  petition  should  be  construed  as  seeking 
to  recover  od  tbe  note  or  one  of  fbe  snbse- 
ttumt  agreements.  One  of  the  plaintHTs  coun- 
sel reined  that  It  took  all  ttf  the  petition  to 
state  the  case,  "and  we  therefore  stand  upon 
all  of  tbe  petition."  Later  this  counsel  said: 

"We  stand  upon  the  Judgment  rendered  by  a 
court  of  arbitration,  and  to  my  mind  it  Is  pure- 
ly a  guestion  of  law  as  to  whether  Oitt  arbitra- 
tion is  l^al  or  not** 

His  co-counsel  said  he  stood  with  his  col- 
league; that  there  was  no  dlffer^ce  be- 
tween them. 

"We  stand  dpon  the  debt.  We  claim  there 
ia  an  indebtedness  doe  the  plaintiff,  and  the  al- 
legations    oar  petition  are  to  tiiat  effect." 

In  this  coUoquy  it  was  said  Uiat,  when  the 
matter- was  up  on  a  motion  to  elect  tbe  court 
had  said  that  it  thought  four  causes  of  ac- 
tion were  stated,  and,  If  tbe  plaintiff  elected 
to  stand  on  one,  tbe  others  would  be  dismiss- 
ed, which  statement  was  why  counsel  now 
stood  on  all  of  them,  "^nd  it  takes  all  of 
tb«n  to  make  our  case."  Finally,  the  court 
announced,  in  substance,  that  it  would  hold 
that  the  cause  of  action  was  based  upon  an 
alleged  indebtedness  and  that  tbe  various 
statements  were  inddents  alleged  to  show 
that  indebtedness. 

Tbe  defoidant  offered  to  show  (bat  be  was 
not  in  d^t  whmi  be  gave  ttie  note  and  to 
sbow  various  payments  during  tlie  time  cov- 
ered by  the  arbitrators  for  wblcb  he  bad  not 
been  given  credit  by  the  bank.  This  was  re- 
fused. 

[1]  The  evidaice  shows  that  the  ari)itra- 
tors  went  all  over  tbe  account  and  dealings 
of  the  parties  from  1909  to  April,  1915.  and 
that  tbe  defendant  said  he  would  pay  tbe 
award.  No  fraud  is  allied  touching  the  ar- 
Utration,  and  tbe  mere  averment  that  tbe 
board  "did  not  fully  and  carefully  investi- 
gate and  consider  all  the  mattov  and  things 
relating  to  tbe  controversy"  is  not  such  a 
charge  of  fraud  as  to  impeach  the  award.  2 
B.  a  L.  380,  I  84;  Miller  v.  Brunbaugh,  7 
Kan.  *343,  p.  215;  Weir  v.  West,  27  Kan. 
650;  Russell  v.  Seery.  t!St  Kan.  736,  35  Pac. 
812;  Thompson  v.  Barber.  87  Kan.  692,  125 
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Paa  83;  Swisher  r.  Dnnii,  89  Kan.  41%  131 
Pac  571,  45  L.  B.  A.  (N.  S.)  810. 

[2]  Neither  was  it  error  to  take  the  date  of 
the  note  as  the  starting  point.  The  arbitra- 
tors had  gone  clear  back  to  1909,  and  there 
was  nothing  pleaded  or  shown  to  Impeach 
their  award,  and  as  there  ought  to  be  an 
«id,  so  there  should  be  a  beglnnlag  of  liti- 
gation. 

[3]  The  rulings  as  to  election,  causes  of  ac- 
tion, and  date  of  starting  place,  were  made 
in  time  to  save  the  defendant  any  disaster  by 
surprise.  Indeed,  no  request  for  time  or  con- 
tinuance was  made,  but  the  trial  proceeded 
without  objectiim. 

[4]  Complaint  is  made  that  the  court  tried 
the  case  Instead  of  submitting  it  to  a  ref- 
eree, 'niere  is  no  claim  that  full  time  was 
not  given  to  present  the  facts,  and,  of  course, 
It  is  not  intimated  that  any  chosen  referee 
would  bare  been  abler  or  fairer  than  the 
trial  judge.  The  appcdntment  Is  not  com- 
pulsory, but  discretionary.  OIt.  Code,  {  290 
(Gen.  St  1S15,  |  7199). 

The  discretion  was  not  abused.  Martin  v. 
Windsor  Hotel  Ca»  70  N.  Y.  101;  Maxwell 
V,  Cottle^  72  Hnn,  S29,  25  N.  Y.  Supp.  635; 
Farmers'  Loan  &  Trust  Go.  t.  Northern  Pac. 
B.  Go.  (C  C.)  61  Fed.  646;  Fierce  t.  Thomp- 
son, 6  Pick.  (Mass.)  193;  Fortune  r.  Wat' 
kins,  94  N.  C.  304. 

[C]  Flnidly.  the  rejected  evidence  was  not 
produced  on  the  hearing  of  the  motion  for  a 
new  trial  (Civ.  COde,  i  807  [Gen.  St.  1916,  S 
7209]),  and  tiie  trial  conrfs  construction  of 
the  petition  was  correct. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring 


a04  Kan.  677) 

PAROCCA  v.  MISSOURI,  K.  &  T.  RY.  CO. 
(No.  22087.) 

(Supreme  Court  of  Kansas.  Aprill2, 1019.) 

(Bytlabui  hp  the  Oocrt.) 
Masteb  and  Sbbvakt  «=»278(10),  297(4)  — 

FlITDINGS  OF  FACIV-OEnBEAL  VEBDICT— EV- 
lUENCB. 

The  proceedingB  considered,  and  held  certain 
findings  of  fact  and  the  general  verdict  were  not 
sustained  by  evidence.  Held,  further,  the  plain- 
tifTs  admissions  and  evidence  and  certain  find- 
ings of  fact  vliicfa  were  sustained  by  evidence 
required  a  judgment  for  the  defendant. 

Appeal  from  District  Court,  Crawford 

County. 

Action  by  James  Parocca  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Jodgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tion to  render  Judgmrat  for  defendant 


W,  W.  Brown  and  James  W.  Reid,  both  of 
Parsons,  and  D.  H.  WooUey,  of  Glrard,  for 
appellant 

C.  A.  McNeill,  of  Oidnmbus,  and  W.  J. 
True  and  Arthur  Fuller,  both  of  PUtabo^ 

for  appellee^ 

BURCH,  3.  The  a<^on  was  one  for  dam- 
ages for  personal  Injuries  auatalned  by  a 
shot  flrer  in  a  ocmU  mine  belonging  to  the  de- 
fendant TtK  plaintiff  recovered,  and  the 
defendant  appeals. 

The  negligence  diai^ed  was  that  the  de- 
fendant &lled  to  provide  breakthroughs  be- 
tween the  rooms  of  its  mine,  for  use  as 
passageways  by  employes,  according  to  a 
cu^m  prevailing  In  the  district  In  which 
the  mine  was  located.  An  unperformed 
promise  ot'tfae  d^endant'a  pit  boss  to  make 
breakthroni^s  was  also  pleaded.  Because 
there  were  no  breakthroughs,  the  plaintllf, 
after  firing  the  shota  in  a  room,  was  unable 
to  pass  directly  into  the  next  room,  hut  ms 
obliged  to  return  to  the  entry.  Some  ot  the 
rooms  were  drlr^  in  as  mndi  as  150  feet 
from  the  entry.  The  distance  fb%  plaintUT 
was  (bilged  to  travel  was  thus  Increased 
to  such  an  extent  Uiat  he  was  nnable  to  com- 
plete his  work  and  reach  a  place  of  safety 
before  his  shots  commenced  to  explode.  The 
plaintur  fired  shots  In  the  face  of  the  entry, 
and  then  consecutively  In  rooms  1,  2.  3.  4, 
and  5,  numbered  from  the  face  of  the  entry. 
On  returning  to  the  entry  from  room  6,  he 
was  Injured  by  the  explosion  Of  one  of  the 
shots  In  the  face  of  the  entry.  Tbe  jury  re- 
turned the  following  findings  of  fact: 

"(1)  If  yoQ  find  for  the  plaintiff  herein,  state 
how  far  from  the  entry  to  the  face  of  room  No. 
1  at  the  time  of  the  injury. 

"Answer:  About  25  or  30  feet 

"(2)  If  you  find  for  the  plaintiff,  state  how 
far  from  the  entry  to  the  face  of  room  No.  & 
at  the  time  of  the  injury. 

"Anffwer:  Thirty  or  35  feet 

"(3)  Was  there  a  breakthrough  or  crosscut 
between  rooms  Nos.  4  and  6  at  the  time  of  the 
injury? 

"Answer:  No. 

"(4)  In  the  mining  field  at  Mineral,  If  you 
find  there  was  any  custom  or  usage  to  have 
breakthroughs  betweai  the  rooms  In  tbe  mine, 
state  how  far  it  was  customary  to  drive  a  room 
frcMO  the  entry  before  a  breakthrough  was  re- 
quired. 

"Answer:  Twenty-five  to  40  feet 
"(5)  If  you  find  for  the  plaintiff,  state  upon 
what  act  or  acts  of  negligence  you  base  your 

verdict 

"Answer:  Failure  to  provide  breakthroughs 
as  asked  for  by  plaintiff. 

"(0)  If  you  find  defendant  guilty  of  n^ligence 
in  failing  to  have  a  breakthrough  at  any  point, 
state  between  what  rooms  you  find  there  was 
no  such  breakthrough,  which  failure  caused 
plaintiffs  injury. 

"Answer:  Between  rooms  1  and  2  and  4 
and  5." 
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The  plaintiff  testified  that  In  bta  conrersa- 
tlon  with  the  pit  boss  atxrat  breakthroiuChs 
he  told  the  i^t  bosa  the  breaMhrougha  should 
be  made  every  40  ftet.  The  state  mine  in- 
spector was  called  as  a  witness  for  the  plain- 
tiff. He  testified  that  breaktbronghs  are 
made  for  TentUatlon,  that  It  Is  cnstoma^  for 
mine  employes  to  use  th«n  as  imasageways, 
and  that  tliciy  shotdd  be  made  vrery  40  feet 
The  defendant's  snperintendoit  <tf  mines  and 
the -defendant's  ndne  foronan  testified  that 
the  law  fequlies  breakthronghs  ereir  ^ 
feet.  Inhere  was  no  other  evidoice  tm  the 
object,  the  limitation  ot  25  teet  inserted  by 
the  Jury  In  flndlng  4  Is  wHhout  any  anpport, 
and  the  defendant  rested  under  no  dn^  to 
provide  breakthroughs  at  intervals  ot  less 
than  40  feet 

The  plaintiff  testified  that  there  was  a 
breakthrough  be^tween  rooms  4  aod  6,  and 
that  he  passed  throt^h  it  In  going  from 
room  4  to  room  S.  There  was  no  evidence 
to  the  contrary,  and  finding  8  is  without 
support 

There  was  no  evidence  of  any  special  prom- 
ise by  the  pit  boss  to  make  a  breakthrongh 
between  rooms  1  and  2,  and  no  evidence  of 
any  promise  to  make  breaktbronghs  any- 
where at  shorter  intervals  than  40  feet,  the 
distance  which  the  plaintiff  himself  suggest- 
ed. Therefore  the  defendant  was  not  negli- 
gent In  failing  to  make  a  bre^through  be- 
tween rooms  1  and  2.  room  1  being  turned  In 
only  26  or  30  feet  (finding  1). 

'The  result  is  there  was  no  foundation  for 
the  general  verdict  On  the  contrary,  the 
plaintiff's  admissions  and  evidence,  and  the 
findings  which  were  sustained  by  the  evi- 
dence, required  a  Judgment  for  the  defendant. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remaoded,  vrlth  di- 
rection to  render  judgment  for  the  deftod- 
ant 

All  the  Justices  concurring. 


41M  Kan.  «84) 

BDWABDS  V.  KANSAS  CITT  «t  at 
(No.  22242J 

KSnpreme  Court  ot  Kansas.    April  12,  1919J 

(Syllabus  bj/  th9  Court.) 

1.  Ek.ECTBICITT  «=9l7— INJUBT  TO  TaEBPASSEK 
— COMTBOL  OF  WlBES— LlABILm. 

A  telephone  compaDy  is  not  responsible  In 
damages  for  the  death  of  a  13  year  old  trespasser 
who  climbs  one  of  the  company's  poles,  equipped 
witib  steps  for  dimlring,  and  Is  killed  at  the 
top  of  the  vole  by  coming  In  contact  with  an 
overhead,  uninsulated  electric  ligAit  wire  placed, 
maintained,  and  operated  by  the  city  In  which 
the  company  conducts  its  business,  but  over 
which  electric  l^t  wire  *hm  company  hsa  no 
control. 


2.  BLKCTBicrrr  «s»10(9  —  Bfazimif  anoi  or 
EtLBCraio  LioHT  Wbb— Action  fob  Death 
— Pbhtion. 

Among  other  things,  the  petition  allies  that 
a  telephone  pole,  equipped  with  steps  for  climb- 
ing, was  situated  In  the  street  of  a  city;  tb&t 
tlie  city  knew,  or  by  the  exercise  of  proper  dili- 
gence should  have  known,  that  boys  were  in  the 
habit  of  climbing  the  pole;  that  a  boy  who  had 
climbed  to  the  top  of  the  pole  was  there  killed 
by  coming  In  contact  with  an  overhead  electric 
light  wire  which  had  been  negligently  placed, 
maintained,  and  operated  by  the  defendant 
city;  and  that  the  city  had  negligently  permit- 
ted the  electric  light  wire  to  become  uninsulated. 
Held,  that  the  petition  states  a  cause  of  action 
against  the  dty. 

S.  Nboliobncb  «»39— ArnucnvK  Nitibahob 
— Petitioiv.  . 
The  petition  states  a  cause  of  action,  not 
because  it  alleges  that  the  telephone  pole  was 
an  attractive  nuisance,  but  because  it  alleges 
an  act  of  negligence  on  the  part  of  the  city,  and 
alleges  that  the  city  knew,  or  by  the  exercise 
of  proper  diligence  should  have  known,  that 
boys  were  in  the  haUt  of  climbing  the  pole. 

Appeal  from  District  Court  Wyandotte 

County. 

Action  by  Hattie  L.  ICdwards  against  the 
City  of  Kansas  City  and  the  Southwestern 
Bell  Telephone  Company.'  Demurrer  to  pe- 
tition filed  by  each  of  the  defendants  over- 
ruled, and  they  separately  appeal.  Affirmed 
as  against  Kansas  City,  and  reversed  as 
against  the  Southwestern  Bell  Tdephone 
Company. 

McAnany,  Alden  ft  Van  Cleave  and  0.  An- 
gevine,  all  of  Kansas  City,  and  D.  B.  Palmer, 
of  Topeka,  fOr  appellants. 

L.  O.  Carter,  <tf  Kansas  CSty,  for  appellee. 

MAKSHALL,  J.  The  plaintiff  commenced 
this  action  to  recover  damages  for  the  death 
of  her  son,  Clarence  M.  Edwards.  Judgment 
was  rendered  for  the  plaintiff  overruling  the 
demurrers  to  her  petition,  filed  by  each  of  the 
.defradants,  who  separately  appeaL 

Among  other  matters,  the  petition  in  sub- 
stance alleges  that  the  Southwestern  Bell 
Telephone  Company  owned  and  operated  a 
telephone  system  In  Kansas  City,  Kan.,  and 
had  a  line  of  telephone  wires  on  poles  on  the 
west  side  of  Eighteenth  street  near  the  In- 
tersection of  Spring  street;  that  at  that 
place  the  telephone  company  uiaiotained  a 
telephone  pole  20  or  25  feet  high  on  which 
steps  were  nailed  for  the  convenience  of  its 
employes  in  climbing  the  pole ;  that  the  steps 
C(»nmeDced  about  18  inches  above  the  ground, 
were  about  18  inches  apart  and  extended  to 
the  cross-arms  holding  the  telephone  wires; 
that  the  city  maintained  an  electric  .light 
wire  which  ^tended  from  a  pole  on  the  east 
«ide  of  Eighteenth  street  across  the  telephone 
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wires,  to  the  west  side  of  Oat  street ;  that 
the  electric  light  wire  was  about  6  Indies 
above  the  telephone  pole ;  that  the  Insulation 
aa  the  electric  wire  had  become  defective  and 
rotten ;  and  that  the  condition  of  that  wire 
exiKwed  to  danger  those  prawns  who  might 
be  upon  the  telephone  pole  or  In  close  prox- 
iniit7  to  the  electric  wire. 
The  petition  further  alleges: 

"That  by  reaBon  and  aa  account  of  the  fact 
of  the  carelesBDeBs  and  negliseoce  and  improper 
construction  aod  maintenance  of  said  telephone 
IMie  and  said  electric  light  wire  in  such  defec- 
tive and  onsafe  condition,  and  being  in  close 
proximity  to  said  telephone  pole,  the  said  de- 
fendants and  each  of  them  were  carelem  and 
negligent  in  this,  to  wit: 

"That  said  telephone  pole  was  an  attractive 
natsance,  and  was  knowingly  built,  constructed, 
maintained,  and  kept  in  such  a  manner  and 
way  as  to  become  and  be  attractive  to  children, 
and  particularly  to  boys  of  the  age,  habits,  and 
sportive  conduct  of  boys  of  the  age  of  the  de« 
ceased,  all  of  which  facts,  habits,  and  instincts 
of  boys,  and  particularly  of  the  deceased  under 
the  drcanutances,  the  defendants  and  eadi  and 
all  of  them  were  careless  and  negligent  in  so 
constructing,  maintaining,  and  operating  said 
telephone  pole  and  its  appurtenances  and  said 
electric  light  wire,  in  audi  a  position  and  close 
proximity  to  each  other,  and  while  said  wire 
was  so  uninsalated  and  diarged  with  such  high 
and  deadly  voltage  Of  ^ctridty,  and  under  such 
circnmatances  as  to  make  th«n  eadi  liable  in 
damages  to  the  plaintUX  bwein  fw  the  death  of 
said  cbUd." 

The  petition  also  alleges  that  Clarence  M. 
fidwards  was  about  13  years  of  age;  that 
without  negligence  oa  his  part  he  was  killed 
on  coning  in  eontact  with  the  electric  light 
wire  while  he  was  vpoa  the  pole;  and 
that  both  of  Oie  defendants  knew,  or  by  the 
exercise  of  proper  dll^ence  should  have 
known,  that  boys  were  in  the  habit  of  climb- 
ing, and  did  frequently  climb,  the  telephone 
pole  In  question. 

[1]  1.  No  act  of  negligence  is  alli^ted  to 
have  been  committed  by  the  telephone  com- 
pany. It  is  not  alleged  that  the  pole  and 
the  wires  attached  thereto  were  not  properly 
constructed,  nor  that  either  was  dangerous ; 
although  it  is  allied  tha^  on  account  of  the 
steps  nailed  to  the  pole,  It  was  an  attractive 
nuisance.  To  state  a  cause  of  action  against 
the  telephone  company,  the  petition  should 
all^  Qiat  something  which  the  company  did 
rendered  its  property  dai^rous  to  those  who 
m^ht  be  upon  the  pole.  The  company  is  not 
reaponsibte  for  the  negligence  of  the  city, 
because  the  company  could  not  do  anything 
to  prevent  fbe  dty  from  n^ligently  placing 
or  maintaining  its  dectric  light  wire.  The 
principle  declared  in  Nicholas  y.  Street  Rail- 
way Co.,  96  Kan.  699,  153  Pac.  S06,  Is  con- 
trolling on  this  questlm.  In  fliat  case,  the 
city  of  Topeka  had  built  a  defective  walk 
across  the  street  railway  tradk^  and  this 
court  there  said: 


"A  logical  deduction  from  the  cases  there  col- 
lated [notes  tn52L.B.A.448^andlSLLlLA. 
(N.  S.)  840)  is  that  where  the  defect  in  the 
street  la  caused  by  the  city  as  an  active  agency, 
and  over  which  the  railway  company  has  no 
control  end  with  which  it  has  no  right  to  inter- 
fere, the  company  is  not  liable  for  injuries  caus- 
ed by  that  defect." 

[2]  2.  As  against  the  dty.  an  altogether  dif- 
ferent pn^osltlon  Is  ineeaited  by  the  peti- 
tion. It  definite  and  spedfically  alleges 
acts  ct  negligence  -on  the  part  <a  the  <dty. 
One  act  of  negligence  consisted  of'  placing 
and  maintftlniny  the  electric  light  wire  in 
dangerous  proximitar  to  the  pole;  another 
act  consisted  of  the  &Uure  of  the  city  to 
keep  its  electric  light  wire  over  the  telephone 
pole  properly  insulated.  Electric  Llgjit  Ca 
V.  Healy,  66  Kan.  798.  70  Fac.  884 ;  Wade 
V.  Electric  Co.,  94  Kan.  462,  147  Pac  «3; 
Wade  V.  Electric  Co.*  08  Kan.  366.  158  Pa& 
28;  Snyder  v.  Light  Ca.  98  Kan.  157,  157 
Pac.  442. 

In  Electric  Li^t  Ca  t.  Healy,  supra,  this 
language  was  used: 

"An  electric  company  laid  its  wires  on  the 
viaduct  of  a  city  street,  outside  but  dose  to  the 
traveled  way,  between  which  wires  and  way  was 
a  railing  or  balustrade  over  which  small  boys 
were  in  the  h^it  of  climbing  and  getting  close 
to  the  wires.  The  wires  were  defectively  in- 
sulated, of  which  tact  and  of  the  habit  of  the 
boys  the  company  had  knowledge.  One  of  the 
Iwys,  when  in  the  act  of  climbing,  was  killed  by 
coming  in  cfuitact  with  the  uninsulated  wires. 
Held,  that  the  company  is  liable." 

In  Snyder  v.  Light  Co.,  enpra,  an  electric 
company  was  held  liable  for  Injury  to  a  per- 
son who  went  to  the  aid  of  a  boy  that  bad 
been  killed  by  an  electric  current  commuoi- 
cated  to  him  tlirough  a  wire  which  bad  been 
thrown  over  a  defectively  insulated  electric 
light  wire  maintained  by  the  company.  In 
BaUway  Co.  v.  GUbert,  70  Kan.  261,  78  Pac; 
807,  this  court  said: 

"A  street  railway  company  that  nnploys  elec- 
tridty  as  a  motive  power  is  required  to  exer- 
dse  the  highest  care  to  protect  persons  using 
the  streets  from  the  danger  of  being  injured  by 
the  electric  current,  and  is  liable  fer  any  dam- 
ages occasioned  by  its  failure  to  do  so." 

The  prindple  requiring  the  highest  degree 
of  care  in  using  highly  charged  electric  wires 
was  followed  In  Electric  TJgbt  Co.-  v.  Healy. 
supra,  and  In  Snyder  v.  Ught  Co.,  supra. 

To  avoid  the  consequences  of  its  negligence 
and  of  the  duty  imposed  on  it,  the  dty  ar- 
gues that  the  boy  was  a  trespasser  while  up* 
on  the  iK>le  of  the  telephone  company.  The 
boy  was  a  trespasser,  but  that  did  not  re- 
lieve the  dty  frcnn  its  obligation  to  protect 
Its  wires  by  proper  insulation  at  places  where 
it  should  have  antldpated  that  trespassing 
boys  ml^t  come  in  cmtact  with  the  wires. 
The  petition  alleges  that  the  defendant  knew, 
or  by  the  exercise  of  proper  diligence  should 
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]uiT«  known.  Qiat  boys  were  ta  OiA  tabtt  of 
clbnblng,  and  did  ft«qnaitly  dlmb,  tbe  pole 
In  question.  fDiese  fiicts  are  admitted  by  the 
denrarrer.  Tbat  allegatlcHi  puts  tbe  action 
asainst  the  ci^  under  the  mle  declared  in 
Blgga  T.  Wire  Co.,  60  Kan.  217,  S6  Pac.  4,  44 
U  R.  A.  655.  latere  a  rendTlng-  power  shaft 
rested,  on  the  top  of  a  stone  buttress  or  plw 
In  the  Kansas  river  at  lAwrence.  ThB  shaft 
was  about  6  indies  In  diameter,  and  had  on 
it  a  collar  or  coi^pUng  about  8  Inches  In  diam- 
eter Id  the  outer  rim  of  whidi  was  a  set 
screw  tbat  projected  some  4  or  6  inches.  The 
shaft  made  frcan  100  to  150  rerolnUoais  a 
nilnQt&  Because  tit  the  rapidity  of  the  revo- 
lattons,  the  set  screw  was  Inrlstble.  Boys 
were  In  tbe  haMt  of  reeortlnK  there  for  Ash- 
ing and  playing,  and  tbe  company  bad  notice 
of  that  fact.  TtM  court  there  said: 

"The  maioteoance  of  dangeroos  machinery  on 
private  pounds,  unprotected  from  tbe  vlsltB  of 
trespasflins  children,  renders  the  owner  thereof, 
who  has  knowledge  that  diildren  and  others  are 
accustomed  to  freqaent  said  grounds  and  climb 
upon  the  structures  supporting  said  dangerous 
appliances,  liable  in  damages  to  die  next  of  ktn 
of  a  boj  14  years  of  age  who  was  caa^t  In  said 
exposed  machinery  and  fcilled." 

TbA  Jud^ent  against  the  dty  must  be  af- 
firmed, unless  tin  rule  declared  In  all  tbe 
cases  dted  is  set  aside. 

[3]  8.  TtM  plaintiff  argues  that  the  jtetl- 
tlon  states  a  cause  of  actira  against  eadi  of 
the  defendants,  on  the  theory  that  the  tele- 
phone pole  was  an  attra^tlye  nuisance.  The 
court  does  not  agree  with  the  plaintiff  on  this 
qnestlop.  If  a  cause  of  action  la  stated 
against  either  defendant.  It  Is  because  tbe 
petition  alleges  an  act  of  negligence  on  the 
part  of  that  deitendant,  and  because  the  pe- 
tition further  alleges  that  Out  defoidant 
knew,  or  by  the  exercise  of  proper  dlUgrace 
should  have  known,  that  boys  were  in  tbe 
habit  of  climbing  the  polSw 

The  Judgment  against  the  dty  of  Kansas 
City  is  affirmed,  and  the  Judgment  against 
tbe  Southwestern  Bell  Telejdione  Company  is 
reversed. 

All  tbe  Justices  concurring. 


(104  Kuu  ett) 
OMAHA  CROCKBRT  00.  t.  OLEAVER 

et  al.    (No.  22067.) 

(Supreme  Court  of  Kansas.    April  12,  1919. 
Rehearing  Denied  May  14,  1919.) 

(Spnabiu  bv  the  Oomrt.} 

1.  Sbt-Oit  and  OonNTaBOi.uM'  ^»44(2)— 
Paktnebshzp  StJiTS— Cause  or  Action  bt 
iHOmDUAX  Pastokb. 

In  an  action  upon  a  verified  account  against 
two  partners  for  an  indebtedness  of  the  partner- 
ship, a  cross-demand  by  one  of  tbe  partners  in- 


dividually for  damages  to  her  caused  IV  an  un- 
related tort  of  the  plaintiff  cannot  be  used  as 
a  set-off  or  connterdalm  against  the  plalntUTs 

action. 

2.  Sxt-Ofv  and  Gountebolaiu  4=»44(2)  - 
Pabtztbbshif  Sunm— Cause  of  Acnon  bt 
lEDinnnAL  Pabtnks. 
Two  defendants  were  partners  in  conducting 
a  variety  store.  They  bon^t  a  small  bin 
goods  from  plaintiff,  and  failed  to  pay  Urt 
them.  Plaintiff  sued  the  partners  upon  its  veri- 
Sed  account.  One  of  the  defendants  set  up  a 
eroBS-demsnd  for  damages  to  her  individually 
caused  by  her  being  poisoned  by  Uie  wrappings 
.of  a  former  shipment  of  goods  received  from  the 
plaintiff.  Held,  that  such  cross-demand,  not 
being  a  mutnal  defense  to  her  and  her  partner, 
cannot  serve  as  a  set-off  w  counterclaim  to 
plaiatUf  s  verified  account  against  the  two  part- 
ners. 

Appeal  firoD  District  Court,  Jewell  County. 

Action  by  the  Omaha  Crockery  Company 
against  0.  H.  Cleaver  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  .remanded,  with  Instructions. 

B.  W,  Turner  and  D.  F.  Stanley,  both  of 
Manfcato,  for  appelant 
W.  R.  Biltdiell,  of  Mankato.  for  appellees. 

DAWSON,  J.  The  plaintiff,  a  Nebrasks 
corporation,  brought  this  action  before  a  Jus- 
tice of  the  peace  for  the  price  of  a  small  con- 
signment of  crockery  ware  which  It  had  sold 
and  delivered  to  tbe  defendants  who  were 
partners  In  a  variety  store  in  Mankato. 

One  of  the  defendants  answered  with  a 
cross-claim  for  $2,633.45  as  damages,  alleging 
tbat.  In  a  similar  shlimient  received  from 
plaintiff  a  few  weeks  earlier,  she  had  been 
poisoned  by  the  wrappings  In  which  the 
crockery  had  been  shipped,  and  had  sustained 
damages  in  loss  of  health,  and  for  doctor's 
bills,  medicines,  nurse  hire,  dressings,  and 
attendance. 

The  pleadings  In  the  district  court  were 
those  used  in  the  Justice  court  where  the  "ac- 
tion had  originated. 

The  cause  was  tried  without  a  Jury;  and 
the  evidence  tended  to  show  that  the  straw, 
hay,  excelsior,  and  paper  In  which  the  crock- 
ery was  packed  was  Infected  with  some  viru- 
lent yellow  dust  or  substance  which  poisoned 
defendant's  bands,  face,  eyes,  and  her  skin 
down  to  the  top  of  her  waist.  The  nature  of 
tbe  person  was  not  discovered,  but  It  caused 
intense  Inflammati<Hi,  her  skin  was  red  and 
swollen,  her  eyes  nearly  swollen  shut,  and  a 
watery  substance  exnded  from  her  skin. 
Other  perstma  who  assisted  her  were  likewise 
somewhat  affected,  and  customers  In  the 
store  noticed  the  peculiar  odor  wnlcb  appear- 
ed  to  have  come  from  the  packing  material. 
The  stuff  was  carried  out  of  the  store  and 
burned.  The  defendant  was  partly  incapad- 
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tated  for  several  monttis,  and  alie  reqnlred  f 
some  T<rfunteer  and  some  paid  help  to  conduct 
her  business  during  her  Indiiqrasltlm. 

The  evidence  for  the  defendant  tended  to 
show  that  the  packing  was  all  of  dean  and 
wholesome  materials,  and  the  work  of  pack- 
ing was  done  In  a  clean  and  wholesome  place 
of  business.  There  was  no  evidence  ae  to 
the  .condition  of  the  shipment  when  It  was 
received  from  the  railway  company. 

At  the  trial,  defendant  waived  all  her 
claims  for  damages  except  for  "wages"  to 
herself  at  $60  per  month  for  the  time  she  had 
lost  through  her  Incapacity.  . 

The  court  gave  Judgment  for  defendant  for 
1114.30,  and  plaintiff  appeals. 

Appellant  urges  many  objections  to  this 
Judgment,  the  chief  of  which  are:  (1)  That 
tort  is  not  an  allowable  cross-claim  before  a 
Justice  of  the  peace  In  an  action  on  a  verified 
account,  and  that  the  district  court  on  appeal 
had  no  greater  jurisdiction  than  the  Justice 
of  the  peace;  (2)  that  a  cross-claim  for  a 
tort  by  one  defendant  against  a  plaintiff's 
claim  against  two  defendants  on  an  account 
Is  bad  for  want  of  mutuality;  (3)  that  de- 
fendants' bill  of  particulars  was  not  verified ; 
(4)  that  defendant  and  cross-claimant  failed 
to  prove  plaintiff's  n^Ugence,  and  failed  to 
prove  that  plaintiff  knew  or  mi^t  have 
Jmown  that  the  wrappings  were  poisonous; 
<5)  that,  since  plaintiff  proved  by  unimpeach- 
ed  witnesses  the  wholesome  and  sanitary 
packing  of  the  goods  by  plaintiff,  the  fact 
that  the  packing  was  poisonous  when  the 
goods  were  received  did  not  establish  a  case 
of  negligence  against  plaintiff  as  allied  in 
"carelessly  and  negligently"  packing  the  ship- 
ment of  goods  "in  wrappings  which  contained 
poison,"  and  "that  the  wrappings  of  said 
goods  were  full  of  dust  and  poison";  {6) 
that  the  evidence  failed  to  prove  the  damages 
which  were  voluntarily  narrowed  by  defemi- 
ant  at  the  trial  to  "wages,"  and  that  a  partn^ 
is  not  entitled  to  wages  in  the  absence  of  a 
partnership  agreement  to  that  dffect. 

[1,2]  As  the  court  has  not  been  favored 
with  a  brief  by  appellee  in  answer  to  these 
contentions,  we  will  only  consider  one  of 
them — one  which  (Aviously  disposes  of  the 
whole  controversy.    Plaintiff's  action  was 
against  two  defoidants,  who,  as  partners, 
were  liable  on  its  verified  account.  In  au  ac- 
tion of  that  sort,  one  of  the  defendants  could 
not  set  up  a  cross-claim  founded  on  a  tort 
personal  to  herself  against  the  partnership  ' 
liability;    and  the  reason  Is  that  there  is  ' 
want  of  mutuality.  The  defendants  have  no  ' 
community  of  Interest  in  such  cross-d«nand. ' 
It  was  wholly  unrelated  to  the  transaction 
which  is  the  basis  of  the  verified  account  i 

In  25  A.  &  E.  Enc.  of  Law  (2d  Ed.)  524,  S25, 
it  is  said : 

"It  is  also  a  generally  prevailing  nile  that,  | 
where  there  are  two  or  more  defendants  jointly  j 
sued  by  the  plaintiff,  one  or  more  of  such  de- 


fendanti  kn  dian  tOU  eannot  aet  olt  a  debt  doe 

from  the  plaintiff  to  him  or  tbem  only.  Tliia 
rule  will  prevent  the  setting  off  of  their  sev- 
eral claims  asainst  the  plaintiff  by  each  defend- 
ant And  In  an  action  against  a  partnership 
the  indebtedness  of  the  plaintiff  to  <Aie  of  them 
cannot  be  set  oB." 

See  Id.,  note  8,  p.  S24. 

In  34  Cyc.  727.  728,  It  la  said : 

"As  a  broad  general  rule  a  Joint  debt  cannot 
be  set  off  against  a  separate  debt,  nor  counter- 
claimed,  nor  can  a  separate  debt  be  set  off 
against  a  joint  debt  nor  connterdaimed,  nor 
pleaded  in  reconvention.  *  *  *  A  debt  due 
by  plaintiff  to  only  part  of  joint  d^radants  can- 
not be  set  off  against  the  j<^t  debt  due  to 
plaintiff." 

In  Roberts  v.  Donovan,  70  Cal.  108,  syl.  2, 
11  Pac.  509,  it  was  said : 

"In  an  acti<m  against  two  or  more  jcdnt  debt- 
tors  to  enforce  their  joint  HabiUty,  the  summons 
being  served  on  all  of  them,  one  of  the  defend- 
ants cannot  set  up  by  way  of  counterclaim  a 
cause  of  acdon  existing  in  his  favor  alone 
against  the  plaintiff." 

See,  also,  Rogers  v.  McMllloi,  6  Colo.  App. 
14,  39  Pac.  891;  Hunter  v.  Booth,  84  App. 
DIv.  686,  82  N.  Y.  Supp.  1000;  Manufacture 
Ing  Co.  V.  Cycle  CO.,  66  S.  O.  528,  33  S.  E.  787; 
Ritchie  &  Wales  v.  Moore,  etc,  5  Munf.  (Va.) 
388,  7  Am.  Dec.  688. 

Causes  of  action  which  the  Code  permits 
to  be  united,  other  than  to  enforce  liens,  are 
those  which  affect  all  parties  to  such  causes 
of  action,  and  cross-petltiooers  are  i^lntUts 
in  effect  Civ.  Code,  fij  88,  97-102  (Gen.  St 
1901,  H  4622,  4531-4636) ;  Hudson  v.  County 
of  Atdiison,  12  Kan.  140;  Swenson  v.  Mollne 
Plow  Co.,  14  Kan.  297;  Palmer  v.  Waddell, 
22  Kan.  352;  Dobbs  v.  SUuffer,  24  Kan.  127; 
Jeffers  v.  Forbes,  28  Kan.  174 ;  HcGrath  v. 
City  of  Newton,  29  Kan.  864;  State  v.  Shnf- 
ford,  77  Kan.  263,  94  Pac.  137. 

In  State  v.  Addison,  76  Kan.  69».  704,  92 
Pac.  681,  683,  It  was  said : 

"The  third  ground  of  the  demurrer  seems  to 
be  well  taken.  The  petition  contains  as  many 
separate  and  distinct  causes  of  action  as  there 
are  defendants,  and  each  of  those  several  caus- 
es of  action  depends  upon  its  own  peculiar  facts. 
Neither  defendant  is  necessarily  interested  in 
the  defense  or  success  of  his  codefendanta.  A 
separate  and  different  judgment  must  be  entered 
upon  each  cause  of  action.  Under  the  Code 
every  cause  of  action  in  the  petition  must  affect 
all  the  parties  to  the  action ;  otherwise,  they 
cannot  be  joined.  Code,  §  83;  Gen.  Stat.  1901. 
8  4517;  Kurd  v.  Simpson.  47  Kan.  372,  27 
Pac.  961 ;  Rizer  v.  Com'rs  of  Davis  Co.,  48 
Kan.  3S9,  392,  29  Pac.  565;  I*  N.  &  S.  By.  Co.' 
V.  Wilkins,  45  Kan.  674,  677,  26  Pac  16." 

See,  also,  Hurd  v.  Simpson,  47  Kan.  372, 
27  Pac.  961. 

To  be  of  any  validity,  a  cross^emand,  set- 
off, or  counterclaim,  must  be  sufficient  In  It- 
sdf  to  form  the  basis  of  a  cause  of  action 
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(Ctr.  Code,  H  97-102).  and  the  test  of  the  nrn- 
taaUty  of  Interest  In  sach  set-off  or  counter* 
claim  must  be  the  same  as  that  required  ta 
pennit  tbe  jc^der  of  canses  of  actttm  under 
section  88  of  the  CWU  Code. 

It  will  thus  be  seen  that  while  the  griev- 
ance of  one  of  these  defendants,  Mrs.  Hodg- 
son, may  be  the  subject-matter  of  a  merito- 
rious, separate  lawsuit  against  the  plaintiff, 
the  want  of  mutuality  between  her  and  her 
codefendant  prevents  consideration  of  her 
individual  grievance  In  this  action  against 
ber  partner  and  herself  on  plaintiil'S'  verified 
account  for  goods  sold  and  delivered  to  them. 

This  necessitates  a  reversal  of  the  judg- 
ment, and  tlie  cause  Is  remanded,  with  in- 
structions to  enter  judgment  for  plaintiff  on 
Its  verified  account. 

All  the  Justices  concurring. 


(lOi  Kan.  tSS) 

In  re  HOOVER'S  ESTATE. 

KIRK  T.  HOOTER. 

(No.  22057.) 

(Sapreme  Court  of  Kaosas.    April  12,  1919. 
Rehearing  Denied  May  14,  1919.) 

fSslIabiu     the  Court.) 

1.  TBUI.    «=»404(5)  —  FlKDINO    BT  Tbial 
Codwiv-Efpbct. 

The  rule  followed  tfaat  a  general  finding 
made  by  a  trial  court  determines  every  contro- 
verted question  of  fact  in  support  of  which  evi- 
dence bias  been  Introduced. 

2.  BnxB  USD  Noma  «S3S18(1)— Conbideba- 
TXON— FnnnNo. 

Where  there  is  some  evidence  to  show,  that 
a  promissory  note  was  given  tor  a  valuable  con- 
fljderation,  and  there  Is  do  evidence  to  show  that 
the  note  was  not  so  given,  the  trial  court  is  jus- 
tified in  finding  that  there  was  a  valid  considera- 
tion for  the  note. 

8.  Bitxs  Aivn  NoTU  4s=»92(l)— Gonsidbba- 

TI0»-»^BTATUTB. 

Under  section  2040  of  the  General  Statutes 
of  1915,  a  promissory  note  imports  a  considera- 
tion. 

4.  Tbial  4=»404(6)— Gkiczbai.  Finding— Con- 
olubivkhbss.  . 
The  role  followed  in  the  first  paragraph  of 
this  syHabna  Is  applied  to  a  transaction  be* 
tween  the  parties  to  which  a  fiduciary  relation 
existed. 

C.  Executors  and  Adhini'stbatoes  «=»225 
(4)— Peksentation  of  Claim— Limitations. 
A  fattier  signed  a  note,  gave  it  to  his  son, 
and  named  that  son  as  sole  executor.  The  son 
was  appointed  executor  of  the  father's  will,  but 
did  not  report  to  the  probate  court  that  he  had 
«  claim  against  the  estate,  and  did  not  present 
his  claim  for  allowance  nntO  more  than  two 


years  after  letters  ctf  aAmfadstratlon  had  been 
granted  and  Iwnd  had  been  given.  The  note  was 
not  due  at  the  time  it  was  presented,  and  the 
administration  of  the  estate  had  not  then  be«a 
fully  completed.  Held,  that  the  claim  was  not 
barred  by  either  section  4565  or  4590  of  the 
General  Statutes  of  1915. 

Ok  BZBOOTOBS  Airn  Aduinibtbatobs  ^s»22S(4^ 
"OLAIU    AOAINffE  BSTATX— LllCITATION^ 

Pubuoation  or  Notice  or  Apfointmeht. 
The  faaure  of  an  executor  of  an  estate  to 
publish  a  notice  of  his  appointment  does  not 
prevent  sections  4565  and  4590  of  the  Gener- 
al Statutes  of  1915  from  running  against  any 
daim  that  he  has  agahist  the  estate. 

7.  Admission  and  Rejection  or  Evidence. 

There  was  no  substantial  or  prejudicial  er- 
ror In  admit^ng  or  rejecting  evidence. 

(Additional  Syllabiu  hy  BdHorial  Staff.) 

8.  Attobnet  and  Client  ^986— Evidence 
®=>207(2>— Attobnbt'b  Adhissior  or  Fact 

— ErPECT. 

Attorney's  oral  admission  of  a  fact  during 
trial  binds  his  client,  and  may  be  proved  on  a 
subsequent  trial;  and  if  Intended  as  a  mere 
waiver  of  proof  for  purposes  of  that  trial  only, 
that  will  be  its  only  effect  but  if  a  general  ad- 
mission of  fact,  it  will  be  as  binding  as  thongh 
made  upon  such  subsequent  trial. 

Appeal  from  District  Court,  Sedgwick 
County. 

Claim  by  E.  O.  Hoover,  sole  executor  of 
Samuel  H.  Hoover,  deceased,  against  his  es- 
tate, opposed  by  O.  D.  Kirk,  appointed  to 
appear  and  manage  the  defense.  Judgment 
for  claimant,  and  Eirlt  appeals.  Affirmed. 

Eoa  Harris,  V.  Harris,  Adams  ft  Adams, 
and  S.  S.  Hawks,  all  of  Wichita,  for  appel- 
lant 

I>ale,  Amidon  &  Buckland,  of  Wichita,  H. 
W.  Bart,  of  Newton,  and  Glenn  Portar,  of 
Wichita,  for  appellee. 

BfARSHALL,  J.  O.  D.  Kirk  was  appointed 
to  appear  and  manage  the  defense  of  the  es- 
tate of  Samuel  H.  Hoover,  deceased,  against 
a  claim  filed  by  E.  G.  Hoover,  who  was  sole 
executor  of  the  estate.  Judgmrat  was  ren- 
dered In  favor  of  B.  G.  Hoover,  and  O.  D. 
Kirk  appeals. 

Some  time  prior  to  July  11,  1912,  Samuel 
H.  Hoover  bad  been  the  owner  of  320  acres 
of  valuable  land  near  Wichita.  About  that 
time,  or  prior  thereto,  he  deeded  the  land  to 
his  children;  160  acres  thereof  to  .E.  G. 
Hoover,  the  claimant  In  this  action,  and  the 
remainder  to  his  other  children.  The  deed  to 
E.  G.  Hoover  was  dated  July  11,  1912,  and  a 
note  dated  on  that  day,  due  on  or  before 
May  1,  1918,  for  116,000,  was  given  by  E,  G. 
Hoover  to  his  fother,  Samuel  H.  Hoover. 
That  note  was  secnred  by  a  mortgage  on  80 
acres  of  the  land  deeded  to  E.  G.  Hoover. 
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On  August  17,  1912,  Samud  H.  Hoover  ex- 
eented  a  will  giving  the  remainder  of  bis 
prcverty  to  bis  cbildren,  E.  G.  Hoover,  W.  U 
Hoover,  Maude  Wise,  Bird  Hoover,  and  Ma- 
bel ITenn,  as  tboogta  be  bad  died  intestate. 
On  Jul7  16»  1913,  Samoel  H.  Hoover  execut- 
ed and  deUvered  to  B.  O.  Hoover  a  note  for 
$16,000.  due  4  years  and  4S  days  after  Its 
data  Concerning  tbat  note  a  witne^  vrbo 
was  presoit  at  the  time  It  was  signed,  tes- 
tified sabstantiatly  as  follows: 

Exbibit  S.  beii^  tbe  note  claimed  to  bave 
been  executed  by  S.  H.  Hoovo:  to  Bd  Hoover, 
was  exhibited  to  tbe  witness,  who  testified 
tbat  be  bad  seen  tbe  note  before.  He  said : 

"I  went  in  the  door,  came  off  of  the  west 
porch.  Ed  wu  sitting  at  hia  desk  writing.  I 
asked  Mm  if  he  was  making  ont  a  note  for  the 
mon^  I  borrowed.  I  owed  him  some  money. 
S.  H.  Hoover  was  there  In  his  presence.  ■ 

"Q.  Did  be  participate  bk  that  oonversattonT 
A.  No. 

"Q.  Did  he  afterwards?  A.  Well,  the  note, 
with  this  piece  ot  paper,  wss  given  to  S.  H. 
Hoover.  Mr.  S.  H.  Hoover  took  it  in  hie  room. 
When  he  took  it  in  his  room,  it  was  not  signed. 
He  came  back.  He  was  gone  two  or  three  min- 
utes, and  said,  'Here,-  Ed,  that  will  do  until  I 
can  get  to  town  and  fix  things.'  Then  he  show- 
ed me  the  note.  It  was  then  signed.  I  saw 
tbe  signature  on  it.  I  know  the  old  gentleman's 
signature;  have  seen  hinq  sign  It.  My  Judg- 
ment is  it  is  his  signature." 

Tbe  witness  was  then  asked : 

"Q.  State  what  further  was  said.  A.  Well, 
Mr.  Hoover  said,  'Here,  Ed,  this  will  fix  things 
until  I  can  get  to  town  and  fix  things  better.' 

"Q.  State  what  he  said.    A  He  told  me  he 
was  giving  Ed  tbe  note  to  ottaet  the  $16,000 
note  and  mortgage  on  tbe  place,  which  I  knew 
was  on  the  place,  personally." 
• 

There  was  evidence  to  show  that,  at  the 
request  of  Samuel  H.  Hoover,  E.  O.  Hoover 
had  takoi  charge  of  tbe  farm  In  1900,  when 
It  was  In  a  somewhat  run-down  condition, 
bad  cared  for  It,  built  It  up,  and  made  It 
pay,  and  tbat  when  he  took  charge  of  tbe 
farm  he  was  more  than  25  years  old,  and  was 
a  professional  baseball  player. 

[1]  1.  The  court  found  that: 

"E.  O.  Hoover  should  have  and  recover  of 
and  from  the  estate  of  S.  H.  Hoover,  deceased, 
the  sum  of  $17,244  and  interest  at  the  rate  of 
10  per  cent  per  annum  from  June  10,  ISIS." 

There  was  a  general  finding  In  favor  of  the 
claimant  Tliat  finding  determined  ever; 
controverted  question  of  fact  on  whldi  there 
was  evidence  In  favor  of  the  claimant  On 
evidence  from  which  dtfferoit  persons  mlgbt 
bave  reached  different  condu^on's,  that  find- 
ing resolved  those  conclusions  In  favor  of 
tbe  claimant  Th«e  principles  bave  been 
declared  so  often  that  It  is  useless  to  cite 
authorities  to  support  them.  It  is  only  just 
to  say,  however,  that  O.  D.  Kirk  Is  not  ad- 
vancing any  argum^t  against  these  princi- 


ples, but  It  is  necessary  to  start  wlQi  tbem  Is 
order  to  pn^vody  determine  Ibe  questions 
tbat  are  presented. 

IX\  2.  It  Is  argued  tbat,  as  a  gift,  the  dabn 
Is  void.  Many  ,  authorities  are  dted  to  show 
that  payment  of  a  promissory  note  cannot 
be  compiled  when  It  Is  signed  and  deUrered 
by  the  maker  as  a  gift  to  Hie  payee.  It  may 
be  conceded  tbat  the  principle  contoaded  for 
Is  correct,  but  tbe  general  finding  of  the 
court  determined  that  the  note  was  given  for 
a  valid  condderatlML 

Under  section  2010  of  the  General  Statutes 
of  1916^  "all  contracts  la  mStlnR  signed  by 
the  party  bound  therdsy,  ta  bis  autborlced 
agent  or  attorney,  shall  Import  a  considera- 
tion.'' Tbe  note  was  a  contract  In  writing; 
signed  by  Samuel  H.  Hoover,  and  imported  a 
consideration.  Therefore  the  burden  was  on 
O.  D.  Kirk  to  prove  tbat  tbe  note  ms  with- 
out con^deratioii.  Occ  St  1911^  |  2M1.  He 
did  not  prove  tbat  foct 

The  record  of  tbe  Judgment  In  tbe  prolwte 
court  'was  Introduced  in  evidence.  Tbat  reo 
ord  contained  the  following  recital : 

"Thereupon  It  was  stipulated  and  agreed  by 
and  between  all  of  the  parties  in  open  court  tbat 
tbe  jury  sbould  be  discharged,  and  tbat  the 
only  question  in  controversy  was  whether  or 
not  tbe  demand  of  the  said  El.  O.  Hoover  was 
exhibited  within  due  time;  that  then  and  In 
that  event  the  court  diould  render  judgment  in 
favor  of  the  claimant  and  against  the  estate  for 
the  full  amount  of  said  claim,  it  being  agreed 
between  all  of  the  parties  that  if  said  claim  was 
exhibited  within  due  time,  as  provided  by  law, 
the  same  shoald  be  aHowed  against  said  estate ; 
and  that  the  only  question  to  be  determined  was 
by  the  court  as  to  whether  or  not  the  claim  of 
tbe  said  E.  O.  Hoover  against  said  estate  had 
been  exhibited  within  due  time  as  provided 
law." 

[1]  In  Central  Branch  17.  P.  B.  Co.  t. 
Shoup,  28  Kan.  S94,  42  Am.  Bep.  163,  tbe  fol- 
lowing language  Is  found : 

■  "An  oral  admission  of  a  fact  bj  an  attorney 
dnriog  tbe  trial  of  a  canse  binds  bis  client  and 
such  admission  may  be  proved  on  a  subsequoit 
trial  of  the  case.  If  from  the  language  used  at 
the  time  or  the  sniroundlng  drcumatances  it 
appears  that  such  admlsrion  was  Intended  as  a 
mere  waiver  of  proof  for  the  purjKwes  of  tiiat 
trial  only,  that  will  be  the  whole  scope  of  its 
force;  but,  if  it  appears  to  have  been  intend- 
ed as  a  general  admission  of  the  fact,  it  will 
be  as  binding  as  though  made  upon  such  subse- 
quent trial;  and,  where  it  is  uncertain  what 
was  the  scope  and  intent  of  the  admissioD,  tbe 
matter  must-  be  left  to  the  Jury  tap  Its  deter- 
minaClmL" 

Tbe  rule  there  dedared  Is  siqiported  by 
Crockett  v.  Grey,  81  Kan.  846,  2  Pac.  809; 
Railway  Co.  v.  Pavey,  S7  Kan.  46  Pac 
969;  Cornell  University  t.  ParUnsou,  58 
Kan.  365,  63  Paa  138;  and  I^^  T.  Garrett, 
77  Kan.  823.  92  Pac.  589. 

Other  evidence  concealing  the  cousidera- 
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tion  for  tlie  note  was  Introduced  on  tbe  trial. 
A  summary  of  a  part  of  that  erldoice  has 

teen  made. 

From  the  presumption  concerning  the  con- 
sideration, from  the  stipulation,  and  from 
other  evidence  introduced,  the  court  was  Jus- 
tlfled  In  concluding  that  there  was  sulBclent 
consideration  for  the  note. 

[3]  3.  It  Is  argued  that  It  la  to  be  presumed 
that,  when  the  mortgage  note  for  $16,000  waa 
given,  all  accounts  and  financial  obligations 
existing  between  B.  G.  Hoover  and  his  father 
were  adjusted,  and  that  therefore  the  $18,- 
000  note  glvm  to  E.  G.  Hoover  was  without 
consideration  and  was  a  gift.  The  presimip- 
tlon  contended  for  Is  contrary  to  the  pre- 
sumption fixed  by.  section  2040  of  the  General 
Statutes  of  1915,  and  cannot  prevail. 

[4]  4.  Another  proposition  presented  is  that 
where  a  fiduciary  relation  exists  between  a 
parent  and  child,  and  there  is  a  transaction 
between  the  two  resulting  In  a  benefit  to  the 
<dilld,  the  burden  of  proctf  Is  upon  him  to 
show  fairness  In  the  entire  transaction. 
The  principle  contended  for  may  be  conced- 
ed, but  the  finding  of  the  court  determ.ineB 
the  question  against  O.  D.  Kirk,  and  that 
finding  is  supported  by  evidenoe  and  must 
stand. 

[B]  5.  Kirk  contends  that  the  claim  is  bar- 
red by  sections  4565  and  4590  of  the  General 
Statutes  of  1915.  To  properly  discuss  this 
contention,  It  is  necessary  to  state  some  ad- 
ditional facts'  disclosed  by  the  evidence. 
Samuel  H.  Hoover  died  on  December  4, 1913. 
E.  G.  Hoover  was  appointed  executor  on  De- 
cember 20,  1913,  and  gave  bond  as  such  ex- 
ecutor on  that  day.  He  did  not  publish 
notice  of  his  appointment  until  In  April,  1917. 
A  r^rt  filed  by  the  executor,  December  18, 
1914,  did  not  list  the  note  in  controversy  as 
a  demand  against  the  estate.  The  claim  on 
the  note  was  filed  for  allowance  on  July  13, 
1916,  and  was  allowed  by  the  probate  court 
on  April  18,  1917.  At  that  time  the  estate 
bad  not  been  fully  administered. 

Was  the  claim  of  E.  G.  Hoover  barred  by 
either  of  the  statutes  mentioned?  The  an- 
swer to  this  question  involves  the  construc- 
tion of  sections  4565,  4568,  4569.  4582,  4590, 
and  4S^  of  the  General  Statutes  of  1915. 
These  sections  read  as  follows: 

**Sec  4565.  AH  demands  not  tiras  exhibited 
within  two  years  shall  be  forever  barred,  aa.r- 
ing  to  InfaDts.  persons  of  unsonnd  mind,  im- 
prisoned or  absent  from  the  United  f^tates,  one 
year  after  the  removal  of  their  diBabilities." 

"Sec.  4568.  Any  person  may  exhibit  his  de- 
mand against  sach  estate  by  serving  upon  the 
execotor  or  administrator  a  notice.  In  writing. 
Stating  the  nature  and  arnoant  of  his  claim, 
with  a  copy  of  the  instrument  of  writing  or  ac- 
eomit  npon  which  the  claim  is  founded,  and 
such  claim  shall  be  conridered  legally  exhibited 
from  the  time  of  serving  such  notice. 

"Sec.  4569.  Every  executor  or  adminiatrator 
shall  keep  a  list  of  all  demands  thus  exhibited, 
classing  them,  and  make  return  thereof  to  the 


probate  court  every  year  at  the  term  at  whldi 
be  is  to  make  settiement" 

"Sec.  4582.  Any  executor  or  administrator 
may  establish  a  demand  against  his  testator  or 
intestate,  by  proceeding  against  his  eoexecntw 
or  eoadniinistrator  in  the  manner  prescribed  for 
other  persons;  but  if  there  be  no  coexecutor  or 
coadministrator,  he  shall  file  his  claim  and 
other  papers,  and  the  court  shall  appoint  some 
suitable  person  to  appear  and  manage  the  de- 
fense on  the  part  of  the  estate." 

"See.  4580.  No  executor  or  administrator,  aft- 
er having  given  notice  of  his  appointment  as 
provided  in  this  act,  shall  be  held  to  answer  to 
the  suit  of  any  creditor  of  the  deceased  unless-  it 
be  conmienced  within  two  years  from  the  time 
of  his  giving  bond." 

"Sec.  4692.  Any  creditor  of  the  deceased 
whose  right  of  action  shall  not  accrue  within  the 
said  two  years  after  the  date  of  the  administra- 
tion bond,  may  present  his  claim  to  the  court 
from  which  the  letters  issued  at  any  time  before 
the  estate  is  fully  administered,  and  if  on  ex- 
amination thereof  it  shall  appear  to  the  court 
that  the  same  is  Justly  doe  from  the  estate,  it 
may  by  consent  of  that  creditor  and  the  executw 
or  administrator,  order  the  same  to  be  discharg- 
ed in  like  manner  aa  if  due.  after  discounting 
interest  as  mentioned  in  this  article,  or  the  court 
may  order  the  executor  or  administrator  to  re- 
tain in  his  hands  sufficient  to  satisfy  the  same ; 
or  if  any  of  the  heirs  of  the  deceased,  or  dev- 
isees, or  others  interested  In  the  estate,  shall 
offer  to  give  bond  to  the  alleged  creditor,  with 
sufficient  surety  or  sureties,  for  the  payment  of 
the  demand  in  case  the  same  shall  be  proved  to 
be  due  from  the  estate,  the  court  may,  if  ft 
thinks  proper,  order  such  bond  to  be  taken  in- 
stead of  ordering  the  claim  to  be  discharged  as 
aforesaid,  or  requiring  the  executor  or  adminis- 
trator to  retain  the  assets  as  aforesaid." 

The  purpose  of  section  4508  Is  to  give  to 
the  executor  or  administrator  notice  of  the 
existence  of  claims  against  the  estate.  When 
a  sole  executor  or  administrator  has  a  claim 
against  the  estate  there  is  no  person  to  whom 
he  can  exhibit  bis  demand  under  this  statute, 
except  himself,  and  he  knows  of  the  exist- 
ence of  the  claim  without  any  exhibit  of  de- 
mand. The  statute  cannot  apply  to  the  ex- 
ecutor under  such  circumstances,  tor  the  rea- 
son that  he  has  notice  of  the  existence  of  the 
claim,  and  his  serving  upon  himself  a  notice 
in  writing  of  that  claim  cannot  serve  any 
useful  purpose.  He  would  hot  know  any 
more  after  the  notice  had  been  served  than 
he  knew  before. 

When  the  claim  Is  filed  with  the  probate 
court  for  allowance,  a  person  Is  appolhted  to 
take  charge  of  the  defease.  That  person  is 
not  a  special  administrator.  He  has  no  con- 
trol over  the  estate;  he  represents  the  es- 
tate in  the  lawsuit,  and  when  that  la  over, 
his  authority  ends. 

The  only  effect  of  the  failure  of  E.  G. 
Hoover  to  present  his  claim  for  allowance 
was  to  defer  it  In  classification.  If,  however, 
there  had  been  a  coexecutor,  It  would  have 
been  Hoover's  dnty  to  exhibit  his  demand  to 
that  coexecutor  under  section  4582,  or  sec- 


Digitized  by  Google 


278 


180  PACIFIC  BEPORTBB 


(Kao. 


tions  ^165  and  4S80  would  an>Iy  to  him;  nn- 
>  less  those  sections  are  modified  by  section 
4S92.  That  section  Is  an  exception  to  the 
operation  of  sections  4565  and  4590.  It  pro- 
rides  that  a  creditor  whose  right  of  action 
has  not  accrued  (whose  claim  is  not  dne)  may 
present  that  claim  to  the  court  for  allowance 
at  any  time  before  the  eatate  is  fully  admin- 
istered. 

Section  4569  does  apply  to  a  sole  executor 
as  a  creditor.  He  should  list  bis  demand 
and  return  it  to  the  probate  court  when  he 
malies  his  report  His  failure  to  do  so  may 
be  introduced  In  evidence  against  him  when 
be  seeks  to  establish  his  claim,  but  such 
failure  will  not  operate  as  an  estoppel,  and 
will  not  defeat  htm  when  he  seeks  to  procure 
an  allowance  of  his  claim. 

B.  G.  Hoover's  claim  against  the  estate  of 
Samuel  H.  Hoover  was  not  barred  by  any 
statute  of  nonclalm  or  of  limitations. 

[5]  6.  E.  G.  Hoover  argues  that  section 
4565  and  4500  began  to  run  from  the  publica- 
tion of  the  notice  of  appointment  as  executor, 
but  that  argument  is  faulty  for  the  reason 
announced  in  Bauserman  v.  Cbarlott,  46 
Kan.  480,  26  Pac.  1051,  Kulp  v.  Kulp,  51  Kan. 
841.  32  Pac.  1118,  21  L.  B.  A.  550,  and  Brown 
T.  Boxter,  77  Kan.  97,  94  Pac.  155,  574,  where 
U  was  held  that  these  statutes  run  against  a 
creditor  who  permits  the  statutory  time  to 
elapse  without  procuring  the  appointment  of 
a  personal  representative  to  whom  the  credi- 
tor's claim  may  be  presented,  and  against 
whom  it  may  be  allowed.  If  a  creditor  can- 
not stand  by  and  permit  the  statutory  time 
to  elapse,  it  follows  that  E.  G.  Hoover  could 
not  stop  the  running  of  these  statutes  by  his 
failure  to  publish  the  notice  of  his  appoint- 
ment 

[7]  7.  Complaint  Is  made  of  the  admission 
of  evidence,  and  likewise  of  the  rejection  of 
other  evidence.  The  abstract  filed  in  this 
court  and  the  transcript  of  the  evidence  in- 
troduced on  the  trial  liave  been  examined, 
and  the  court  is  of  the  opinion  that  if  any  of 
the  evidence  admitted  was  inadmissible,  or  li 
any  of  the  evidence  rejected  should  have 
been  admitted,  tbe  error  was  not  substantial 
nor  prejudicial,  and  does  not  warrant  a  re- 
versal of  the  Judgment  therefor. 

The  Judgment  is  attlrmed. 

All  the  Justices  concurring. 


aOi  Kan.  680) 

KOZBL  T.  KOZEL.    (No.  21884.) 

(Supreme  Court  of  Kansas.    April  12,  1919.) 

(Syllabus  &v  the  Courts 

1.  Apfxal  and  Esbob  4=s»1170(7>— Ritiew— 
Habuless  Ekbob. 
"Ad  improper  CTOss-examination  of  the  plain- 
tiff considered,  and  held  not  to  have  been  preju- 


dicially erroDeooB.**  De  Lissa  t.  Coal  Co.*  69 
Kao.  S19;  62  Pac.  888,  fbUowed. 

2.  Libel  and  Slandcb  «a»44(4)— PBrnuGBD 
CouicuNicATions— Resfonsb  to  Inquibt. 

Tbe  qualified  privilege  attacbing  to  a  letter 
written  by  a  retail  merchant,  in  response  to  an 
inquiry  from  a  wholesale  merchant  concerning 
another  retail  merchant,  goes  no  further  than  the 
answer  to  the  inquiry;  and  if  the  letter  goes 
outside  the  answer  to  that  inquiry,  and  contains 
other  matter  which  is  libelous,  an  action  for 
damagei  may  be  maintained  by  the  merchant 
libeled. 

3.  Libel  and  Slanoeb  «=9&0H  —  Mattebs 
Actionable  Peb  Sb— Iupdtation  of  Is- 
solvenct  ob  dishonesty. 

If  the  outside  matter  in  audi  a  letter  im- 
peaches tbe  credit  of  the  competing  merchant  by 
Imputing  to  him  insolvency  or  dishonesty,  ancb 
matter  is  actionable  per  se. 

4.  SST-OFF  and  C0UNTEBCI.Anf  «»33(1)— AC- 
TIONS FOB  Libel— Sbt-Oft  and  Libel. 

Under  section  100  of  tbe  Code  of  Civil  Pro- 
cedure (Gen.  St  1916,  |  6092),  in  an  action  for 
libel,  a  aeC<off  for  libel  may  be  pleaded  and 
proved. 

5.  Costs  ^961— DiTZBiON— Actions  fob  Li- 
bel. 

In  an  action  for  libel,  the  costs  may  be  divid- 
ed, where  a  set-off  for  libel  is  pleaded  and  prov- 
ed, and  judgment  is  not  rendered  in  favor  of 
either  party. 

Appeal  firom  District  Court.  Washington 

County. 

Action  by  W.  H.  Kozel  against  Charles 
Kozel,  doing  business  as  the  Morrow  Lumber 
Company,  with  cross-petition  by  defendant 
From  a  judgment  refusing  plaintiff  r^lef 
and  dividing  the  costs  between  plaintiff  and 
defendant,  plalntlfl  appeals.  Affirmed. 

Edgar  Bennett,  of  WashingtMi,  Kan.,  tat 

appellant 

J.  R.  Hyland  and  A.  J.  Freeborn,  both  of 
Washington,  Kan.,  for  appellee. 

MARSHALL,  J.  The  plaintiff  commenced 
this  action  to  recover  damages  from  tbe  de- 
fendant for  tbe  publication  of  a  libelous  arti- 
cle in  a  newspaper  published  at  Washington. 
Kan.  The  defendant  filed  an  answer  and 
cross-petition,  in  which  be  sought  to  recover 
damages  from  the  piaintlft  for  a  Ubeloos  let- 
ter written  by  him  to  tbe  general  sales  agent 
of  the  lola  Portland  Ciement  Company  of 
Kansas  City,  Mo.  The  Jtiry  found  for  tbe 
plaintiff,  but  found  that  he  was  not  entitled 
to  damages.  The  judgment  recited  "that 
plaintiff  is  entitled  to  no  damages,  and  that 
plaintiff  and  defendant  tihall  each  pay  one- 
half  of  the  costs."  The  plaintiff  ai^teals. 

L  The  0rst  complaint  Is  about  the  cross- 
examination  of  tbe  plaintiff  concerning  tbe 
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letter  he  had  written  to  the  Portland  Cement 
Comxnny.  That  letter  was  as  follows: 

"W.  H.  KomO,  Dealw  In  Ltimber  and  All  Kinds 
of  Bidldinr  Bfatarial. 
**&bnTowTUle.  Kansas,  Jane  2,  iSlXi. 

"To  Oraeral  Sales  Ageat,  lola  P.  a  Co..  K. 
O.  Mo.— Gentlemen:  Yours  of  0—1  ree'd  and 
noted.  Will  say  Charles  Kozel  is  brother 
who  was  with  me  in  the  lumber  businesB  np  to 
seven  or  eigbt  ye&rs  ago  when  through  our  deal- 
logs  we  decided  for  one  or  the  other  to  sell  his 
interest  to  the  other.  I  bought  his  interest 
and  good  will  out  nt  that  time,  and  he  has  since 
always  tried  to  belittle  me  in  my  business.  We 
are  not  on  friendly  terms  because  some  three  to 
four  years  ago  be  borrowed  $3,000.00  from  my 
brother-in-law  and  he  was  forced  to  try  to  col- 
lect same  through  court.  He  has  Judgment 
against  him  at  the  present  time  but  cannot  col- 
lect same  at  this  time.  I  knew  this  money  was 
loaned  to  him  and  was  a  witness  in  court  against 
him,  hence  he  is  doing  me  all  the  dirt  he  can. 
Chas.  Kozel  is  a  farmer  now.  He  feeds  stock 
as  any  one  else.  He  does  not  deal  in  grain  for 
himself  only,  as  he  boya  It,  as  I  do,  to  feed  on 
farm.  This  cement.  I  understand,  he  sells  out 
only  to  bnrt  my  trade  as  well  as  he  hurts  snr- 
Toon^g  towDs.  as  he  sold  some  here  for  40  cts. 
net.  Thiok  yoa  must  have  sold  him  one  or  two 
oars  already,  as  the  cemeat  he  got  was  the  lola. 
If  yon  care  of  protecting  legitimate  dealers  yon 
will  refuse  to  sell  bim  or  any  one  else  here  any 
more  cement  unless  I  buy  from  you  which  I  may 
do  later.  If  you  want  to  quota  blm  or  sell  him 
any  more  cement  quote  blm  20  cts.  per  bbl.  above 
the  market  and  remit  same  to  me  whidi  will  be 
all  right  with  me  and  my  nd^bors.  He  tried 
to  do  the  same  with  Jamber  bat  baa  not  suc- 
ceeded aa  yet  Would  l>e  pleased  if  you  would 
advise  your  friendly  cement  competitors  about 
Oias.  Kozel's  ways  in  this  deal. 

"Please  advise  me  whether  I  am  tight  in  thia 
and  oblige, 

"Yours  truly,  [Signed]   W.  H.  KoaeL 

"P.  S.  Think  O.  K.  might  have  got  a  car  of 
ttiis  through  the  Haddam  dealer  who  I  under- 
stand handles  your  cement  Am  I  right?  See 
about  this  and  oblige.  W.  H.  E." 

[1]  It  may  be  conceded  that  the  cross-ex- 
amination of  the  plaintiff  about  the  letter 
was  Improper,  although  the  evidence  would 
have  been  comi>etent,  if  it  had  been  Intro- 
duced by  the  defendant  to  prove  his  case.  In 
De  Lissa  V-  Coal  Co.,  68  Kan.  319,  52  Pac. 
886.  the  defendant  was  permitted  to  im- 
properly cross-examine  the  plaintiff  concern- 
ing a  number  of  letters  that  bad  been  written 
by  bim,  but  the  court  refused  to  reverse  the 
Judgment  for  such  Improper  cross-examtna* 
tloa  becanse  it  was  not  prejudicial.  -To  re* 
verse  the  present  Judgment  on  account  of  the 
cross-examination  would  be  to  ignore  section 
581  of  tbe  Code  of  Civil  Procedure  (Gen.  St 
1015,  I  7486),  which  reauires  the  appellate 
court  to  disregard  all  mere  tedmlcal  errors 
and  irregularities  which  do  not  appear  to  have 
affected  the  substantial  rights  of  the  party 
complafoing. 

[2]  The  plaintiff  contends  that  tbe  letter 
written  bj  bim  to  tbe  Portiand  Cement  Com- 


pany was  a  privil^ed  communication,  and 
that  the  question  of  its  privileged  character 
should  not  have  been  submitted  to  the  Jury, 
"nie  letter  was  written  in  response  to  tbe  fol- 
lowing communicatloD  from  tbe  Portland 
Cement  Company: 

"June  1, 191S. 
H.  Koad  Lumber  Co.,  HorrowviUe,  Kan- 
sas— Gentlemen:  We  have  an  inquiry  from 
Charles  Kozel,  a  dealer  in  grain  and  live  sto^ 
who -also  advises  he  la  in  the  cement  business 
in  a  retail  way  and  asks  for  price  on  lola. 

"We  find  no  mention  of  Mr.  Kosel  in  the 
various  books  of  the  commercial  agencies  and 
are  also  wondering  if  be  would  be  entitled  to 
dealers'  prices  on  Portland  cement  Our  policy 
is  to  cooGne  our  sales  to  the  regular  lumber  and 
building  material  dealers  and  wish  you  would 
please  advise  us  If  yon  conMsr  Mr.  Kosd  a 
dealer  in  cemmt  also  that  we  may  know  how 
to  quote  him  according^. 

"We  appreciate  the  fact  that  you  are  giving 
us  none  of  your  valued  patronage  but  we  are 
just  as  glad  to  give  you  protection  nevertheless, 
as  we  realize  some  day  we  may  be  fiivored  with 
part  of  your  trade. 

"Thanking  you  for  a  prompt  r^ly,  we  are 
'^exy  truly  youis.  General  Salea  Agent" 

It  may  be  conceded  that  tbe  plaintiff  la 
correct  In  bis  contention  that  It  was  for  tbe 
court  to  determine,  aa  a  qnestton  of  law,- 
whetber  the  lettw  was  a  prlvUc^^  commonl- 
cation.  An  examination  of  the  letter  from 
the  Portland  Cement  Company  reveals  that  it 
requested  Information  on  one  subject  only. 
The  plaintiff's  letter  indirectly  gave  that  in- 
formation, but  It  contained  statements  con- 
cerning other  matters  on  which  no  inquiry 
had  been  made.  Tlie  additional  statemeits 
thus  made  were  outside  the  privilege.  The 
privily  did  not  extend  further  than  to  an 
answer  to  the  inquiry.  Coleman  v.  MacLen- 
nan,  78  Kan.  711.  98  Pac.  281,  20  I*  R.  A.  (N. 
S.)  361,  130  Am.  St.  Rep.  390 ;  Richardson  v. 
Gunby,  88  Kan.  47,  127  Pac.  533,  42  I*  R.  A. 
(N.  S.)  520;  Mamey  v.  Joseph,  M  Kan.  18, 
21.  145  Pac  822.  Ann.  Cas  1917B,  225;  note. 
4  li.  R.  A.  (N.  S.)  1113 ;  note,  36  L.  R.  A.  (N, 
S.)  146;  NeweU  on  Slander  end  Ubel  (fid 
m.)  I  566  ;  26  Cyc.  386;  17  B.  &  348, 
344. 

[3]  3.  The  court  instructed  the  Jury  that 
the  letter  written  by  the  plaintiff  was  action- 
able per  se.  The  defendant  complains  of 
that  instruction.  Newell  on  Slander  and  li- 
bel (3d  Ed.)  I  47,  In  part  reads: 

**Any  written  words  are  libelous  whidi  Im- ' 
peadi  tbe  credit  of  any  merchant  or  trader  by 
imputing  to  him  bankruptcy,  insolvency,  or  even 
embarrassment,  either  past,  present,  or  future, 
or  which  impute  to  him  fraud  or  dishonesty  or 
any  mean  and  dishonorable  trickery  in  the  con- 
duct of  his  business,  or  which  in  any  other  man- 
ner are  prejudicial  to  him  in  the  way  of  Us 
employment  or  trade." 

See,  also.  Hetherlngton  v.  Sterry,  28  Kan. 
426^  42  Am.  Rep.         Sdirelber  t.  Ounby, 
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SI  Kan.  459,  463,  106  Pac.  276  ;  25  Cyc.  339; 
17  R.  C.  L.  288. 

The  letter  written  by  the  plaintiff  accused 
the  defendant  of  disboDesty  and  InsolTency. 
and  from  Its  language  the  Jury  could  have 
reasonably  concluded  that  the  plaintiff  de- 
sired to  Injure  the  defendant's  business.  The 
lettn-  was  actionable  per  se,  and  it  was  not 
error  for  the  court  to  so  Instruct  the  Jury. 

[4]  4.  Complaint  la  made  of  an  Instructloo 
in  which  the  court  substantially  told-  the 
Jury  that  each  party  was  ^titled  to  recover 
damages  from  the  other,  if  he  had  proved  his 
case,  "but  if  the  Judgment  of  the  plaintiff 
does  not  exceed  the  Judgment  of  the  defend- 
ant, then  your  verdict  should  be  for  the  plain- 
tiff, and  with  no  allowance  for  damages." 
The  Instruction  was  not  erroneous  under  the 
rule  declared  in  Cooper  t.  Seavema,  97  Kan. 
1S9.  156  Pac.  U,  whwe  this  court  said: 

"A  cause  of  action  for  alanda  may  be 
pleaded  as  a  setoff  ta  an  aeUon  for  ilander." 

[I]  S.  The  court  divided  the  cost  between 
the  plaintiff  and  the  defendant.  Complaint 
is  made  of  that  Judgamt  To  npport  his 
contention,  the  plaintiff  argnea  that  the  Jury 
found  for  the  irtaintlff,  and  that  tlierefore  be 
was  entitled  to  recover  the  costs  of  the  ac- 
tion. Secttons  618  and  614  of  the  Code  of 
CivU  Procedure  (Gen.  St.  1915.  U  7517,  7518), 
read: 

"Where  It  is  not  otherwise  provided  by  this 
and  other  statutes,  costB  shaU  be  allowed  of 
course  to  the  plaintiff,  upon  a  Judgment  in  his 
favor,  in  actions  for  the  recovery  of  money  only, 
or  for  the  recovery  of  specific  real  or  personal 
property."   Section  613. 

"Costs  shall  be  allowed  trf  covrss  to  any  de- 
fendant upon  a  judgment  in  his  favw  in  the  ac- 
tions mentiMied  in  the  last  section."  Section 
614. 

Judgment  was  not  rendraed  In  &vor  of  ei- 
ther the  plaintiff  or  the  defmdant.  Under 
the  statute,  neither  was  entitled  to  Judgment 
against  the  other  for  all  the  coats.  Each  was 
liable  for  the  costs  made  by  him,  and  it  does 
not  appear  that  a  dlvlBfon  of  the  costs  was 
not  a  proper  adjustment  thereof. 

The  judgment  is  affirmed. 

AU  the  Justices  concttrrlnc 


(UH  Kan.  511) 
'  OABLISLB  T.  FARMERS'  BLBTATOB  & 
BUSINESS  ASS'N.   (No.  2182a) 

(Supreme  Court  nt  Kansas.   Ai^U  12,  1919.) 

(ByUabut  by  the  Court.) 

1.  ConTB&CTS  «=>10(2)  —  Bbbach  —  Recovibx 
OP  Dauaqeb. 
Damages  can  be  recovered  for  the  violation 
of  a  contract  by  which  an  elevator  is  sold  for 


$1^,000,  and  by  wbldb  the  purchaser  agrees,  for 
tiiree-fourtba  of  a  cent  a  bushel,  "to  wei^ 
dump,  devate  and  load  into  cars  when  request* 
edt"  any  part  of  the  seller's  wheat  raised  ca 
land  owned  by  him,  when  the  pordiaaer,  with- 
out Jnstlflable  excuse,  refosea  to  receive  the 
wheat  offered  by  tbe  sdler. 

2.  CoifTaaCTB  «=3202(1)  —  Oohstbucikhc  — 
Sau  of  Elbtatob. 
Under  the  terms  of  the  contract,  the  materi- 
al parts  of  which  are  described,  or  set  out,  in 
the  i^ilnlM,  and  under  the  inteii»retation  thtn- 
of  by  the  parties  thereto,  It  waa  the  defendant's 
do^  to  order  cars  in  which  to  load  the  plain- 
tiff's grain. 

8.  Bum's  Bbiuoh  or  Oohtbaof— Daxaobb— 
EnniHCx. 

There  was  evidence  to  show  the  amount  of 
the  plalntlfl*s  damage. 

Appeal  from  District  (3ourt,  Graham 
County. 

Action  by  William  Carlisle  against  the 
Farmen^  Elevator  &  Business  Association, 
otherwise  known  as  the  Farmers'  Union  Co- 
operative Shipping  ft  Business  Association. 
From  an  order  sustaining  defendant's  de- 
murrer to  plaintiff's  evidence,  plaintiff  ap- 
peals. Reversed  and  remanded  for  trial. 

W.  L.  Sayers,  of  Hill  City,  for  appellant 
O.  O.  Osbom  and-W.  B.  Ham,  both  of 
Stocktm,  for  ai^ellee. 

MARSHALL,  J.  This  action  comes  to  this 
conrt  on  appeal  from  an  order  sustaining  the 
defendant's  demurrer  to  the  plaintiff's  evi- 
d«ice.  That  evidence  showed  that  on  June 
19,  1916,  tlie  plaintiff  entered  Into  a  written 
contract  with  the  defendant,  by  which  the 
plaintiff  sold  to  the  defendant  an  ^vator  at 
Bogne  for  $5,000,  |2,500  of  which  was  to  be 
paid  on  July  1,  1915,  and  the  remainder  on 
August  1, 191S.  By  that  contract  the  defend- 
ant agreed: 

*To  weigh,  damp,  elevate  and  load  into  cars 
when  requested  any  part  of  all  of  the  wheat, 
shelled  com.  or  other  grains  beloni^  to  party 
of  the  first  part,  or  to  Oliver  Munaon  and  raiaed 
on  land  belon^ig  to  either  of  them  and  ddlv- 
ered  at  the  elevator  and  second  party  also 
agrees  to  carefully  dean  out,  prepare  and  re- 
pair for  loading  the  cars  into  which  the  said 
grain  is  to  be  loaded  so  that  no  dirt  shall 
remain  in  said  cars  and  tliat  all  holes  and 
places  liable  to  leak  grain  shall  be  securely  cov- 
ered with  burlap  or  lumber  and  also  the  side 
and  openings  or  doorways  in  said  cars  sball  be 
secur^  cl«ed  for  at  least  twelve  inches  above 
the  level  of  the  grain  when  loaded,  the  doors 
furnished  by  the  railroad  company  for  this  par- 
pose  bdng  doubled  and  securely  nailed  and  ae- 
corely  covered  around  the  ends  with  burlap  ao 
that  grain  cannot  leak  out  In  shipping  aod  fur 
the  performance  of  the  above  service,  second 
party  shall  receive  from  the  party  for  whom 
the  service  is  rendered  the  sum  of  tbree-fourths 
of  one  cent  per  bushel  for  the  gram  so  handled. 


^s*V9r  other  cases  saa  same  tople  and  KBT-MDHBBS  la  aU  Ksr-Nambered  Olgssu  sad  iBdexea 
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The  grain  derated  and  loaded  under  the  above 
proriBioDB  shall  be  carefoUy  weltfwd  Into  tbe 
cars  throucfa  the  bin  elerator  w^ber  and  an 
accurate  reowd  ahaU  be  preserved  of  the  amount 
wdched  into  eadi  car  so  that  in  case  It  becomes 
neceasarr  to  enter  a  daim  for  leakage  or  for 
anj  other  purpose,  the  amount  of  the  grain 
shipped  in  each  such  car  with  date  of  weighing 
and  number  of  car  can  be  correctly  establishad.** 

The  contract  further  stipulated  that — 

"He  party  of  the  second  part  will  as  far 
as  possible  heep  the  wheat  or  other  grain  of 
the  first  part;  of  Oliver  Munson  in  a  bin  by 
itself,  if,  however,  the  parties  of  the  second  part 
shall  UMd  the  room  or  bin  occupied  by  wheat 
of  the  first  party,  then  the  parties  of  the  lec- 
ond  part  shall  dispose  of  said  grains  and  shall 
retum  to  the  party  of  the  first  part,  the  aame 
number  of  bushels  of  the  same  grain,  of  the 
same  grade  and  test" 

The  evidence  farther  showed  tiiat,  in  the 
fall  of  1915,  the  plaintiff  hauled  to  the  eleva- 
tor wheat  which  the  defendant  refused  to 
receive,  and  which  the  plaintiff  was  then 
compelled  to  dump  on  the  ground;  that  a 
part  of  that  wheat  was  spoiled  and  part  of 
it  was  lost;  that  the  plaintltC  was  compelled 
to  pay  out  snms  of  money  for  material  and 
labor  to  protect  the  wheat  from  the  weather, 
and  was  compelled  to  pay  ovt  other  sums  of 
money  to  remove  the  wheat  fnxn  the  ground. 

[1]  1.  The  principal  question  presented  by 
the  plaintiff  arises  out  of  the  interpretati<m 
of  the  contract.  The  plaintiff  argues  that 
the  contract  obligated  the  defendant  to  han- 
dle the  plaintUTs  wheat  on  the  terms  named 
Uierein.  The  defendant  contends  that  the 
contract  was  tmllateral,  In  that  It  did  not 
bind  the  plalntUf  to  deliver  hU  wheat  to 
the  defendant's  elevator,  and  that  therefore 
the  defendant  was  not  under  any  obligation 
to  rec^ve  the  plaintiff's  wheat  The  de- 
fendant argues  that  the  contract  is  capable 
of  separation  into  two  parts,  one  of  which 
concerns  the  sale  of  the  elevator,  and  the 
other  of  which  relates  to  handling  grain  for 
the  plaintiff  by  the  defendant;  that  the  con- 
sideration received  by  the  plaintiff  for  the 
elevator  was  the  mwiey  paid  by  the  de- 
fendant ;  that  there  was  no  consideration  for 
the  promise  made  by  the  defendant  in  the 
contract  to  handle  the  plaintiff's  wheat; 
and  that  therefore  that  part  of  the  contract 
is  unenforceable.  The  defendant's  argument 
Is  not  sound.  When  the  plaintiff  sold  the 
elevator  to  the  defendant,  he  received,  as  the 
eonslderatiOQ  therefor,  the  defendant's  prom- 
ise to  pay  $5,000,  and  his  promise  to  render 
certain  service  for  a  stated  compensation. 
That  service  the  defendant  refused  to  render, 
although,  for  the  promise  to  perform  it,  the 
defendant  had  received  the  elevator  from  the 
plaintiff.  While  the  contract  consisted  of 
two  parts,  either  of  which  could  be  obeyed 
and  the  other  be  violated  by  the  defendant, 
and  for  the  violation  of  either  part  the  plain* 
tiff  coqM  rdoover  the  damages  snstaUed  by 


him,  yet  a  part  of  the  consideration  for  han- 
dling the  plaintiff's  grain  had  been  received 
by  the  defendant  when  it  took  over  the  ele- 
vator. 

[f]  2.  The  defendant  ai^nes: 

That  it  "did  not  promise  to  procure  cars  in 
which  to  ship  plaintiff's  grain,  and  plaintiff  did 
not  himself  furnish  cars  for  it" ;  that  "it  would 
be  a  strained  construction  placed  upon  the  con- 
tract to  hold  that  defendant  promised  to  do 
more  than  prepare  the  cars  as  it  promised, 
weigh  and  load  the  wheat  as  promised,  and  keep 
an  accurate '  record  of  weights  aa  promised** ; 
and  that  "it  follows  then  that  if  the  contract 
had  been  enforceable  the  defendant  would  not 
have  violated  it  when  plaintiff  failed  to  furnish 
it  cars  in  which  to  load  his  wheat.** 

The  defraidanfs  answer  alleged: 

"Thht  since  the  10th  day  of  June,  1915,  when- 
ever defendant  had  elevator  room  or  could 
obtain  cars  in  whidi  to  place  plaintiffs  grain, 
defendant  has  reeeived  and  loaded  grain  for 
plaintiff ;  and  this  defendant  has  done,  not  be- 
cause it  is  bound  legally  to  do  so,  but  because 
of  a  promise  so  given  jdaintiff  by  defendant, 
as  stated  in  Exhibit  A      plaintiff's  petitlau." 

"That  although  not  l^ally  bound  to  receive 
the  wheat,  for  the  damage  in  handling  which 
plaintiff  seeks  to  recover  in  this  actirni,  it  would 
have  received  and  loaded  same  but  for  its  in- 
ability 80  to  do,  because  its  devator  was  al- 
ready filled,  because  It  had  no  other  place  in 
whidi  to  store  said  gtaio  of  plaintiff,  and  eouM 
not  obtafai  can  In  which  to  load  said  wheat: 
of  all  of  whidi  facts,  and  conditions,  defendant 
notified  plaintiff  before  plaintiff  hauled  any  of 
the  wheat  for  which  plaintifl  daims  damages  of 
defendant** 

The  plalntlfTs  evidence  showed  that  the 
defendant  attended  to  ordering  the  cars; 
that  practically  all  of  the  wheat  that  had 
been  dumped  on  the  ground  was  finally  re- 
ceived by  the  defendant  and  by  it  loaded 
into  cars  that  it  had  ordered.  The  plaintiff, 
In  bis  abstract,  states  that: 

"The  legal  proposition  involved  is  this:  Is 
the  contract  set  out  as  Exhibit  A  invalid  be- 
caose  unilateral?  The  court  held  that  it  is." 

On  the  subject  under  discussion,  the  con- 
tract is  ambiguous;  It  does  not  In  terms 
bind  the  defendant  to  furnish  cars  for  the 
plaintiff,  but  it  does  oblU^te  the  defauSant 
"to  weigh,  dump,  elevate  and  load  Into  cars 
wh«i  requested,"  any  part  of  the  plaintUTs 
wheat  That  cannot  be  done  without  cars. 
They  must  be  ordered  by  some  one.  It  la 
not  a  strained  Interpretation  of  the  contract 
to  say  that,  under  Its  terms,  the  d^endant 
should  order  the  cars.  The  evidence  did  not 
show  that  the  plaintiff  famished  cart.  The 
transcript  of  the  evidence  shows  that  the 
d^endant  was  seeking  to  avoid  the  contract 
on  the  ground  that  it  was  not  binding  on  the 
defendant  because  It  was  unilateral.  The 
answer  shows  that  the  defendant  understood 
that  it  should  order  the  cars:  that  It  re- 
fused to  tective  the  plaintUTs  grain,  not 
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became  cars  had  not  been  fanilBbed  by  the 
plaintiff,  but  became  its  elevator  was  filled, 
and  It  could  not  <rt)taln  cars  In  wUch  to  load 
the  wheat.  The  erldCTce  showed  that,  at  the 
trial,  the  defendant  Interpreted  the  contract 
In  the  same  manner  as  It  Is  Interpreted  in  the 
answer. 

In  Brl<^  Co.  v.  Bailey,  76  Ean.  42,  90  Pac. 
808,  this  court  said: 

"Where  certain  terms  of  a  contract  are  am- 
biguous, but  auch  terms  have  been  construed 
and  acted  npon  by  the  [Mirties  interested,  such 
congtniction  win  be  adopted,  even  though  the 
language  use  may  more  strongly  suggest  another 
construction." 

See,  also,  Baxter  Springs  v.  light  Co., 
84  Kan.  591,  68  Paa  63 ;  Water  Co.  v.  City 
of  Belott,  91  Kan.  665,  672,  139  Pac.  3S8; 
Kauzius  T.  Jenkins,  86  Kan,  M,  97, 107  Pac. 
417 ;  13  a  J.  548. 

From  the  contract,  from  the  answer,  from 
the  evidence,  and  from  the  Interpretation  of 
the  contract  by  the  parties,  the  court  con- 
cludes that  it  was  the  duty  of  the  defendant 
to  order  the  cars  in  which  to  load  the  plain- 
tllTa  wheat 

[S]  S.  The  defendant  insists  that  there  was 
no  evidence  to  show  the  amount  of  the  plain- 
tiff's damage.  A  summary  of  the  ertdence 
concerning  the  damage  sustained  by  the 
plaintiff  has  been  made,  and  the  court  is  of 
the  opinion  that  the  evidence  was  snfadent  to 
compel  its  submlssiiMk  to  the  Jury. 

The  demurrer  to  the  evidence  should  have 
bem  overruled. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded  for  trial. 

All  the  Justices  oonciirrlnc. 


(28  N.  M.  SOI) 

STATE  v.  TOWNDBOW.   (No.  2228.) 

(Sopzeme  Oourt      New  Mexloow   AfrU  8, 
1919.) 

(8yUabm$  by  th»  Court.) 

JUDOBB  «=»26(2)— DsSIOnATBD  JUOGE-^UBIS- 

oicnoK. 

Section  15  of  article  8  of  the  Constitution 
provides:  "Whenever  the  public  business  may 
require,  the  Chief  Justice  of  the  Supreme  Court 
^all  designate  any  district  judge  of  Che  state 
to  hold  court  in  any  district,  and  two  or  more 
district  judges  may  lit  in  any  district  or  county 
separatdy  at  the  same  time."  Under  this  provi- 
rion  of  the  Constitution,  where  the  Chief  Jus- 
tice of  this  court  has  derignated  a  district  judge 
other  than  the  regular  presiding  judge  of  any 
given  district  to  j/nnde  over  the  trial  of  any 
given  cause,  his  jurisdiction  of  said  cause  is 
exclusive,  and  continues  until  the  cause  is  dis- 
posed of  or  until  his  designation  is  rescinded. 


Appeal  from  District  Court,  Q11B7  CoontT: 

Lelb,  Judge. 

John  Henry  Tovradrow  was  convicted  of 
voluntary  manslaughter.  His  motion  for  a 
new  trial  was  overruled,  and  he  appeals. 
Reversed  and  remanded,  with  direction  to 
award  a  new  triaL 

See,  also,  19  N.  M.  872,  145  Paa  257. 

Morrow  &  Alford,  of  Baton,  J.  O.  North- 
cntt,  of  Doiver.  Colo.,  H.  H.  McElroy,  of 
Alamogordo,  and  Catron  &  Catron  and 
Frank  J.  Laevan,  all  of  Santa  Fd  <F.  S. 
Uerrlan,  of  Baton,  of  counsel),  ftor  appel- 
lant 

H.  L.  Patton,  At^.  Gen.,  for  the  State. 

PARKER,  C.  J.  The  defendant  was  hi- 
dlcted  for  the  crime  ot  murder  In  Colfax 
county  on  May  6,  1915.  On  May  20th  the 
venue,  upon  the  application  of  the  defoid- 
ant.  was  changed  from  Colfax  county  to 
Quay  county,  in  the  same  Judicial  district 
On  the  7th  of  April,  1^16,  Mr.  JusUce  Rob- 
erts, then  Chief  Justice  of  this  court,  under 
section  16  of  article  6  of  the  ConstItuti<m, 
designated  Judge  David  J.  Leahy,  district 
Judge  of  the  Fourth  judicial  district,  to 
preside  at  the  trial  of  the  cause.  This  des- 
ignation of  Judge  Leahy  by  the  Chief  Jus- 
tice of  this  court  has  never  been  rescinded. 
Notwithstanding  this  fact  the  district  Judge 
of  the  Eighth  district  over  the  protest  of 
the  defendant  set  the  case  down  for  trial 
at  Tncumcari,  In  Quay  county,  for  October 
12,  1916,  before  himself  as  preeldixig  Judge. 
The  trial  was  begun  on  the  12th  of  Octobw, 
1916.  On  the  13th  of  October  a  temporary 
writ  of  pnriilbltion  and  order  to  show  cause 
were  Issued  out  of  this  court  prohibiting 
said  district  Judge  from  proceeding  with  said 
trial  and  requiring  him  to  show  cause  wby 
be  should  not  be  permanenUy  restrained 
from  so  doing.  A  hearing  was  had  upon 
this  writ  of  prohibition,  and  a  majority  of 
the  court  exerdaed  its  dlscretton  to  reftue 
the  writ  upon  the  ground  that  the  Juris* 
dictlonal  question  would  be  still  available 
to  the  defendant  In  case  of  conviction,  and  In 
view  of  the  fact  that  the  trial  had  already 
been  begun.  The  trial  was  thereupon  re- 
sumed, and  on  the  22d  of  October.  1916,  re- 
sulted In  a  verdict  of  voluntary  manslau^- 
ter.  Def«idant's  motion  for  a  new  trial 
having  been  overruled,  the  case  is  here  upon 
appeaL 

Appellant  presents  to  the  court  the  simple 
proposition  that,  after  another  district  judge 
has  been  appointed  to  preside  over  a  glvoi 
trial,  he  has  the  exclusive  jurisdiction  over 
the  cause,  which  continues  until  it  Is  finally 
disposed  of  In  the  district  court  or  his  dee- 
Ignation  by  the  Chief  Justice  has  been  re- 
scinded. Counsel  cite  several  cases,  all  of 
which  support  the  proposition  mad^  and  ttw 
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Attorney  Qcneral  concedes  tluit  there  are 
.JKHie  to  tlie  contrary. 

In  State  v.  Sadie,  3  Wash.  691,  29  Pac; 
446,  a  special  Judge  had  been  agreed  upon 
According  to  the  local  procednre  In  W^ash- 
Ington,  though  the  agreement  was  not  shown 
to  have  been  signed  by  the  parties.  The 
qtecial  jndge  tried  the  case,  finding  for  the 
plalntUL  The , defendant  filed  a  motion  to 
vacate  the  Judgment  becaose  the  agreement 
for  the  special  Judge  was  not  shown  to  hare 
been  In  writing.  This  motion  was  heard  by 
the  r^:nlar  Judg^  snstaloed,  and  the  Judg- 
ment vacated.  The  court  said: 

"Furthennore,  the  Judge  who  graoted  the  mo- 
tion  to  vacate  had  no  Jurisdiction  In  the  prem- 
ises. He  was  disqualified  from  acting  therein 
by  the  provision  contained  in  subdivision  4,  | 
51.  Code  1881,  providing  that  a  Jndge  is  dis. 
qualified  wImd  he  has  been  of  couMel  for  either 
party.  Tba  statnto  anthorlsss  him  to  grant  a 
diange  of  venae  In  such  cases,  and  his  right  to 
approve  the  agreement  of  the  parties  for  the 
appointment  of  a  judge  pro  tempore  is  not 
43oestiooed  In  this  case,  and  there  seems  to  be 
no  good  reason  why  he  should  not  be  allowed  to 
approve  thereto  .The  agreement  of-tbe  parties 
is  the  important  matter  connected  with  sudi  an 
appointment,  not  the  method  by  which  the  agree- 
ment is  evidenced,  and*  if  the  party  agreed  upon 
1b  otherwise  qoalifled  under  t^  statute^  the  ap- 
proval oi  such  an  agreement  by  the  Judge  is 
ratbw  a  matter  ot  form  than  otherwise,  very' 
like  that  of  directing  a  change  of  venue  where 
the  Judge  is  disqualified.  No  other  objection 
than  the  one  spedfled  was  raised  to  the  ap- 
pointment of  the  judge  pro  tempore  in  this  in- 
stance, and  it  appears  that  he  had  all  the  neces- 
sary reqoisites.  The  action  had  before  Sachs, 
purpmrting  to  set  aside  the  Judgmuit,  was 
more  than  irregular,  it  was  void,  because  said 
judge  was  diBqoalified  under  the  statute,  he  hav- 
ing beoi  an  attorney  in  the  case.  It  was  also 
void  because  the  cause  bad  in  fact  been  transfer- 
red to  said  judge  pro  tempore,  and  he  would 
retain  Jurisdiction  of  it  to  the  end.  All  subse- 
quent proceedings  therein  should  have  been  bad 
before  him  as  if  he  were  tlw  regularly  dected 
Jndgft,** 

Id  Ward  t.  Bdl.  157  Ua  Ai»p.  624,  137 
S.  W.  1026,  It  was  held  tha^  where  a  spe- 
<dal  Judge  la  elected  to  try  a  particular 
case,  his  Jurisdiction  over  the  case  does  not 
eaU  vith  the  term  at  which  he  was  elected, 
but  conthiues  until  the  end  of  the  proceed- 
ings In  the  circuit  conrt 

In  Warner  v.  Fbrd  &  Co.,  123  Ky.  103,  03 
S.  W.  650,  12  L.  B.  A.  (N.  8.)  667,  the  reg- 
nlar  Judge  being  disqualified  to  act,  a  special 
Jndge  was  selected,  and  It  was  held  that  he 
bad  a  right  to  preside  at  a  subsequrat  term 
to  try  the  case  until  the  proceeding  was  con- 
cluded. 

In  SmaU  t.  Beeves  (Ey.)  37  S.  W.  682,  th« 
i^nlar  Jndge  was  dlsqnallfied  to  preside  In 
the  action,  and  another  was  elected  as  spe- 
cial Judge  to  sit  in  the  case.  It  did  not  ap- 
pear tbat  any  stepi  vore  takoi  at  the  next 


term  of  court,  but  at  the  followliig  term  tiie 
q}eclal  Judge  took  some  action  in  the  case. 
The  special  Judge  was  asked  to  vacate  the 
bench  by  one  of  the  parties  on  the  ground 
of  bias  and  prejudice,  which  he  declined  to 
do.  The  court  held  that,  where  the  special 
Judge  is  designated,  either  by  agreraient  or 
by  election  or  by  appointment,  to  try  a  par- 
ticular case  or  to  determine  a  particular 
qnestion,  and  he  undertakes  to  preside  and 
hold  the  court  for  the  occasion,  his  power 
and  authority  in  sudi  case  or  upon  such 
question  continue  until  It  is  finally  deter- 
mined. 

In  State  v.  Moberly,  121  Mo.  601,  26  S.  W. 
364,  a  special  Judge  was  called  in  to  try 
a  cause,  and  did  preside  therein.  At  the 
following  term  the  special  Judge  tried  the 
case,  and  afterwards  the  bill  of  exceptions 
was  signed  by  tiie  regular  presiding  judge. 
The  court  hrid  that  the  special  Judge  had 
retained  Jurlsdlctitm  until  the  final  deters 
mlnation  of  the  cause,  and  that  the  bill  of 
exceptions  signed  the  r^lar  Judge 
lEdiould  be  rejected. 

In  State  v.  Nelderer,  94  Mo.  79,  6  S.  W. 
708,  a  special  Judge  was  elected,  and  dur- 
ing the  trial  of  a  criminal  case  It  was  dis- 
covered that  the  indictment  had  been  lost. 
The  special  Judge  thereupon  impaneled  a 
grand  Jury,  and  the  court  held  that  It  was 
vrithin  his  power,  as  a  part  of  his  duties  In 
that  case. 

In  Bement  v.  May,  136  Ind.  664,  34  N.  B. 
327,  36  N.  B.  387,  It  Is  held  that  the  regular 
Judge  had  no  power  to  sign  a  bill  of  ex- 
ceptions after  a  special  Judge  had  been  ap- 
pointed. 

In  State  v.  Sneed,  91  Mo.  662,  4  S.  W.  411. 
after  a  mistrial,  a  special  Judge  still  re- 
tained his  Jurisdiction  of  the  cause. 

Many  other  cases  might  be  cited  to  the 
same  effect.  It  seems  clear,  therefore,  that 
further  discussion  of  the  matter  Is  nnnec- 
essary.  The  r^ular  Judge  of  the  Eighth 
Judicial  district,  when  the  Chief  Justice  ap- 
pointed a  special  judge  to  try  this  case,  lost, 
entirely,  Jurisdiction  over  the  same,  except 
possibly  for  merely  formal  matters,  and  the 
Jurisdiction  to  preside  at  the  trial  was,  and 
still  is,  In  Judge  Leahy,  district  Judge  of  the 
Fourth  Judicial  district 

This  being  the  case,  the  whole  proceeding 
was  void  ab  Initio.  There  was  no  trial,  no 
Jury,  no  verdict,  and  no  Judgment  In  or 
by  a  court  having  Jurisdiction  over  tiie 
cause. 

The  Attorney  General  confesses  this  upon 
argument,  and  likewise  has  pointed  out 
numerous  other  errors  which,  had  the  trial 
been  with  Jurisdiction,  would  compel  a  re- 
versal of  the  case.  We  do  not  deem  It  nec- 
essary, however,  to  discuss  these  alleged  er- 
rors, as  they  probably  will  not  again  arise. 

For  the  reasons  stated,  the  Judgment 
should  be  reversed,  and  the  cause  remanded, 
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with  dlrectbois  to  award  a  new  trial,  and 
It  la  BO  ordered. 

RATNOLDB*  J.,  and  HIGEDT,  District 
Jodset  concur. 


(15  N.  M.  229) 

STATE  V.  ORTIZ.    (No.  2254.) 

(Sopreme  Court  of  New  Mexico.  April  7. 1919.) 

(SftUbuM  by  ih0  Court.) 

Gbuciitai,  Law  «=9388— Adiossibilitt  ov 
Evidence— Expcbucent. 
Evidence  of  experiments  or  ezperiencea  is 
inadmissible  to  coDtradict  tiie  evidence  of  a 
party,  nnleai  the  same  are  ibown  to  have  been 
had  under  similar  drcQmatances. 

Appeal  from  District  Court,  Santa 
County;  HoIIoman,  Jadge. 

Jose  Santos  Ordz  was  convicted  of  mali- 
ciously maiming  and  disflguring  five  cows, 
and  be  appeals.  Reversed  and  remanded, 
with  directions  to  award  a  new  trlaL 

A.  B.  Renefaan  and  Carl  H.  Gilbert,  both 
of  Santa       for  appellant 

Harry  U  Patton,  Atty.  Gen.,  and  O.  A. 
Hatch,  Asst  Atty.  Gen.,  for  the  States 

PARKER,  0.  J.  The  appellant  was  tried 
and  convicted  under  section  1636,  Code  1915, 
for  malicioQsIy  maiming  and  disflgnring  five 
cows.  The  evidence  for  the  prosecntlon  was 
to  the  effect  that  the  owner  of  the  cows  and 
his  two  sons  were  hidden  behind  an  adobe 
wall  and  saw  the  appellant  cut  the  cows 
with  a  razor  about  1  o'clock  In  the  morn- 
ing. The  defense  was  founded  upon  two 
theories,  viz.:  First,  that  the  cows  had  been 
cut  by  a  barbed-wire  fence ;  and,  second,  the 
defense  of  alibi. 

1.  The  appellant's  alibi  was  based  on  evi- 
dence to  the  effect  that^he  had  left  Chimayo 
at  11  o'clock  of  the  night  in  question  and 
had  been  on  the  road  between  Chimayo  and 
Santa  F6  until  noon  of  the  following  day. 
He  had  testified  as  to  having  a  load  of 
vegetables  and  hay  weighing  about  a  thou- 
sand i>ounds;  but  there  had  been  no  evi- 
dence regarding  the  condition  of  hie  horses, 
or  kind  or  condition  of  his  wagon,  or  the 
condition  of  the  road  on  that  occasion.  The 
state  attempted  to  discredit  this  alibi  by 
testimony  to  the  effect  that  the  trip  from 
Nambe  (a  town  on  the  road  from  Chimayo  to 
Santa  F^)  could  be  made  In  three  hours 
with  a  load  of  a  thousand  pounds.  The  wit- 
ness was  permitted  over  the  objection  of 
appellant  to  testify  that  it  took  him  three 
hours,  more  or  less,  to  travel  from  Nambe  to 
Santa  F^.  This  evidence  was  prejudicial 
and  was  entirely  Inadmissible.    It  bore  no 


tOenncT  to  flw  laane  Id  regard  to  tlw  alibi 
of  the  appellant.  It  is  easily  to  be  appre- 
ciated that  the  kind  and  strength  ct  the 
horses,  the  condition  of  the  wacon,  and  flw 
condltton  of  the  road  at  Cbe  time  of  making 
the  trip  fron  Nambe  to  Santa  V%  are  nec- 
essary data  to  be  ^eloped  and  presented 
before  any  inference  can  be  drawn  as  to  the 
whereabonts  of  the  appellant  cn  the  occadon 
under  InvestlgatlcnL  The  testimony  admit- 
ted was  irrelerhnt  and  barmfoL  In  .this 
condnslon  the  AttOTney  Genenl  concnrs.  In 
this  connection,  see  10  R.  a  !<.  tit  SMdeic^ 
I  190;  and  FUher  t.  Travden*  Ins.  Co.,  124 
Tain.  460,  138  S.  W.  316»  Ann.  Gas.  1912D, 
1246,  and  note. 

For  the  reasons  stated,  the  cause  wUl  be 
tevmed  and  remanded  to  the  district  court, 
with  lnstnietl<ms  to  award  a  new  trial,  and 
It  Is  so  ordraed. 

ROBBRTS  and  RA7N0U>S«  nJJ.,  concnr. 


OS  N.  H.  X19) 

BYERTS  T.  SCHMIDT.   (No.  2187.) 

(Sopreme  Court  of  Mew  Mexico.   April  T. 
1S19.) 

(Byimut  by  Ihe  Court.) 

1.  Apful  avd  Ebbob  ^1010(1)— Fimmros 
or  Fact— Rbvuw. 

Findings  of  fact  by  a  trial  eoort  will  not 
be  disturbed  where  supported  by  substantial 
evidence  and  wb«e  the  trial  court  heard  the 
teetioumj  and  saw  the  witnesses. 

2.  Trial  «=»3»7(6!)  — Sfxozal  Fihdzno— Iji- 
STBUcnon. 

Where  a  •q;>ecial  finding  is  silent  on  any  ma- 
terial p<^t.  it  is  deemed  to  be  found  against 
the  one  having  the  burden  of  proot 

8.  Bbokers  <S=356(2)  —  PBocnaina  Cost  or 
Sals— RioHT  TO  CoimissiON, 
Where  a  real  estate  broker  is  the  procorins 
cause  of  a  sale  of  real  estate  by  his  prindpel, 
he  is  entitled  to  the  compensation  agreed  apon, 
notwithstanding  the  fact  that  he  did  not  dis- 
close the  name  of  the  proepective  purchaser  to 
his  principalt  if  the  principal  was  not  prejndieed 
by  such  TiondlsdoMire. 

Appeal  from  District  Court,  Socorro  Coun- 
ty;  R.  R.  Ryan,  Judga 

Action  by  W.  H.  Byerts  against  Franz 
Schmidt  and  EMher  Sdbmldt, .  his  wife; 
Judgmat  tOK  defwdant  Bsther  Schmidt  and 
in  favOT  of  plalntlir  against  d^endant  Frans 
Sduuidt,  and  he  appeal&  Affirmed. 

Nicholas  ft  Nicholas,  of  Socorro,  for  ap 
pellant 

Bray  A  Bunton,  of  Socorro,  for  appellee. 


>For  otbM'  UM>      uffl*  topic  «sd  KBT-NDlf  BBR  In  ftll  Ker-Nombered  DlcMts  and  Indtxw 
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BOMiBTS,  J.  AM>eIlee  nied  uppdloDt  and 
Bstlier  Schmidt;  his  wife,  for  a  commlssitHi 
lor  tbe  sale  of  certain  real  estate.  The  com- 
plaint was  in  the  ordinary  form,  alleged  the 
an]Hovmait  of  appdlee  to  procure  a  pnz^ 
duiser  for  tlie  real  estate  deacrlhed,  and  that 
under  the  agreement  between  tbe  parties  it 
was  agreed  tb&t  if  appellee  should  find  a 
pnnAuiser  for  said  property,  or  any  portion 
thereof,  appellee  was  to  receiTe  a  commis- 
slon  equal  to  10  per  oesnt.  of  tbe  selling  price 
received  by  defmdants  from  sDCb  purchaser ; 
that  appellee  had  compiled  with  his  part  of 
the  contract  and  bad  fonddied  a  purchaser; 
and  that  a  sale  had  hem  ccnasnmmated  of 
certain  real  estate  for  915,000.  App^ee  and 
bis  wife,  in  Ihdr  answer,  admitted  the  sale 
of  the  property  to  the  parties  named  In  the 
complaint,  but  denied  all  the  other  all^atlons 
therein. 

The  case  was  tried  by  tbe  court  without 
a  jury.  Flndli^  of  fact  were  made  and  con- 
clnalcnu  of  law  stated.  The  court  found  that 
Esther  Schmidt  was  not  a  parl7  to  ttie  con- 
tract and  was  not  liable  thereon,  and  Judg- 
ment went  in  her  favor.  Appellee  had  Judg- 
ment  against  Sf^Uant  for  $1,600.  to  review 
wblcb  this  appeal  is  prosecuted. 

Appellant  relies  upon  two  questions  for  a 
reversal  which  will  be  contldered  In  the  or- 
der discussed  in  his  brief.  First,  he  contends 
that  there  was  no  substantial  evidence  sup- 
iwrtlng  the  findings  and  Judgment,  and  that 
the  court  should  have  sustained  his  motion 
fdr  Judgment  at  the  conclusion  of  appellee's 
case  In  chief  and  a  similar  motion  made  when 
all  the  evidence  was  In.  Th»%  is  no  merit  in 
this  contention.  Appellant  testified  to  the 
making  of  the  contract  by  which  he  was  to  re- 
ceive a  ctMnmiasion  of  10  per  cent,  of  the 
purchase  jK-ice  In  the  w&it  appellant  sold 
less  than ''the  entire  ranch  property.  If  the 
entire  propCTty  were  Sold,  appellant  was  to 
receive  $20,000  therefor  net  After  the  mak- 
ing of  the  contract,  appellee  advertised  In  the 
K  Paso  papers  and  interested  tbe  firm  of 
Davis-Snyder  Company  of  Ed  Paso,  Tex.,  In 
the  property.  He  visited  El  Paso  and  saw 
Mr.  Davis,  And  Mr.  Davis  called  up  Mr. 
Snyder  at  Alamogordo  while  appellee  was 
in  tbe  office,  and  arranged  for  him  to  visit 
the  appellant  and  negotiate  for  the  property, 
if  found  to  be  satlsfactMr.  Less  than  the 
whole  of  the  property  was  sold  to  tbe  Davis* 
Snyder  people  for  $16,000.  It  is  true  that  ap- 
pellant, In  bis  testimony,  disagreed  wltib  ap- 
pellee as  to  tbe  terms  of  tbe  contract;  but 
the  trial  court  elected  to  believe  ai^ilee.  It 
has  been  so  often  held  by  this  court  that  find- 
ings of  fact  by  a  trial  court  will  not  be  dis- 
turbed where  suniorted  by  substantial  evi- 
deno^  and  wh«%  the  trial  court  heard  the 
testimony  and  saw  the  witnesses,  that  cita- 
tion oC  authori^  is  unnecessary.  There  was 
substantial  evidence  supporting  the  findings 
In  this  case ;  hence  there  was  no  error  com- 


mitted by  tlie  court  In  owroUng  i^ipdltnf  ■ 
motions  fOr  Judgmeot. 

It  U  next  urged  that  tbe  facte  found  by  the 
court,  conceding  that  those  facto  found  Bap> 
port  the  evidence,  are  not  soffldrat  to  sus- 
tain the  conclusions  of  law  drawn  by  the 
court  and  the  Judgmoit  rendered.  This  god- 
tentl<Hi  is  based  upon  certeln  findings  made 
by  the  court  at  tbe  request  of  app^ant.  The 
court  apiwoved  finding  numbered  12,  to  tbe 
effect  that  the  proof  did  not  show  that  tbe 
plalntllt  ever  introduced  any  proqiective  pur* 
chaser  ttf  the  said  property  to  the  defendant, 
either  perscmally  or  by  letter;  and  findings  of 
fact  numbered  S  and  6,  to  the  effect  that  at 
tlie  time  of  the  sale  by  the  defendant  to  the 
Davl»^nyder  Company,  John  Snyder,  a  mem- 
ber of  ttie  company,  wiOi  whom  d^Oidant  ne- 
gotiated said  sal^  did  not  know  as  a  &ct  that 
tbe  plaintiff  had  Iiad  anytlilng  to  do  with 
tbe  sale,  and,  upon  his  b^ng  asked  by  the 
defendant  if  he  had  been  sent  by  appellant 
to  make  the  deal,  replied  truthfully  that  he 
knew  nothing  abont  the  appelant  in  ccmneo- 
tlon  wldi  tbe  matt^.  The  court  found  the 
making  of  the  contract  as  alleged  in  the 
complaint,  and  that  In  pursuance  with  the 
contract  the  appellant  interviewed  either 
C%arles  Davis  or  Lamar  Davis,  or  both  of 
them,  they  b^g  members  of  the  partnersh^ 
firm,  ccHnposed  of  tlmnselves  and  one  J<din 
Snyder,  doing  business  undo'  the  firm  name 
of  Davls-Snyder  Cmnpany,  and  recommended 
said  proi>erty  to  them,  but  that  no  contract 
of  sale  was  entered  into  by  the  appellant  on 
either  of  said  trips;  that,  in  pursuance  of  the 
efforte  of  appdlee,  John  Snyder  visited  tbe 
appellant  and  purc^sed  tbe  property  for  the 
individuals  composing  said  firm. 

[1,2]  Appellant  argues  that  it  was  incum- 
bent upon  app^ee  to  have  given  appellant 
notice  of  the  name  of  the  prospective  pur- 
chaser, «nd  seemin^y  contends  that  the  find- 
ings show  that  he  failed  to  do  this.  He  places 
a  wrong  construction  upon  "findings."  It 
was  wholly  Immaterial  as  to  whether  Snyder 
knew  aiq>^lee  or  had  had  any  conversation 
with  him  relative  to  the  sale.  Tbe  question 
was  as  to  whether  or  not  the  eftorto  of  ap- 
plies were  the  procuring  cause  of  the  sale. 
The  court  was  not  asked  to  find  that  appel- 
lee bad  or  baA  not  notified  appellant  as  to 
tbe  name  of  tbe  prospective  purchaser.  Ap- 
pellee testified  that  he  wrote  appellant  that 
he  had  Interested  the  firm  of  Davis-Snyder 
Company.  Ai^ellant  dented  that  he  had  giv- 
en him  the  name  of  tbe  firm.  If  appellee 
failed  to  comidy  with  his  contract  and  it 
was  essential  that  he  diould  have  notified 
appellant  as  to  the  name  of  the  purchase 
he  had  found,  this  was  a  matter  of  defense 
and  the  burden  rested  i^xm  appellant  to  show 
failure  In  this  r^iard.  Where  a  spedai  find- 
ing is  silent  <m  any  material  point,  it  is  deem- 
ed to  be  found  against  the  oa»  having  the 
burden  of  inoof. 
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IS]  PrdbaMy  tbe  weight  of  utbority  la  to 
tbe  ^ect  that  it  Is  not  necessaiy  tbat  tibe 
broker  who  contain  that  he  firand  the  pur- 
chaser to  whom  the  pn^iertr  is  sold  should 
personally  have  conducted  the  negoHattons 
betweai  his  principal  and  the  purchaser, 
whlcb  hare  resulted  in  the  sal^  or  vrtn  that 
the  iwincipal  diould,  at  the  time,  hare  known 
tliat  the  purchasw  was  one  frand  hj  tb» 
broker.  Hediem  on  Agoicy  <2d  Ed^  | 
2485;  4  R.  6.  Lt  p.  821;  and  notes  to  the  fol- 
lowing cases:  Qnist  t.  Ooodf^ow,  8  L.  R. 
A.  (N.  S.)  US.  9  Ann.  Cas.  431;  Smith  r. 
Prelss,  Ann.  Oa&  1013D,  820:  TbiM  rule  Is 
applied,  ao  far  as  we  know,  without  excep* 
tion,  where  the  purcbase  Is  made  upon  the 
terms  prescribed  in  the  contract  betweoi 
fbs  principal  and  the  broker,  la  some  cases 
a  dlstinctiou  is  made  between  the  case  of  the 
broker  who  was  employed  to  find  ft  pnrehaser 
on  ctftain  prescribed  tenn^  and  the  broker 
employed  to  find  a  pnrdiaser  upon  terms 
which  might  iKOve  satisfactory  to  the  prln- 
c^pal.  In  Uedban  on  Agency  ^  Ed.)  | 
2436.  it  is  said: 

"In  the  former  case,  it  is  said  to  be  no  hard- 
ship to  the  principal  if  be  be  compelled  to  pay 
the  commission  for  a  parchaser  upon  the  terms 
prescribed,  although  he  did  not  know  that  the 
purchaser  was  one  produced  by  the  bnAer*8  ef- 
forts, since,  hj  the  hypotheeis,  he  has  obtained 
the  rery  price  and  terms  for  which  he  tiad  agreed 
to  pay  the  commission.  But  in  the  second  case 
it  may  tie  a  hardship  to  compel  the  payment  of 
the  commiasion,  where  the  principal,  in  good 
taith  and  with  nothing  to  indicate  that  be  was 
desJing  with  the  tiroker*8  party,  has  presomp- 
tlvdy  sasented  to  the  price  or  terms  realised 
upon  the  basis  that  no  commisnoa  was  donand* 
able." 

This  Is  tme  In  cases  decided  by  the  Su- 
preme Court  of  Iowa.  These  cases  will  be 
found  dted  fbllowlng  section  2436,  Hediem 
<m  Agency. 

While  in  the  present  case  the  terms  were 
not  stated  in  the  brokerage  contract,  In  the 
erent  that  less  than  tbe  whole  of  the  prop- 
erty was  sold,  yet  appellant  testified  tbat  he 
would  hare  made  the  sale  on  the  same  terms 
to  the  purchaser  had  he  known  that  tbe  pnr- 
chaser  had  be«i  sent  by  appellee.  Hence  we 
see  no  reason  wtiy  he  should  not  be  requir- 
ed to  pay  the  commission,  even  vnder  the 
Iowa  rule  The  reason  for  the  exception  to 
the  general  mle  first  stated  Is  tbat  it  wonid 
not  be  equitable  to  charge  the  seller  with  the 
commission  where  tbe  broker  has  failed  to 
notl^  him  of  the  name  of  the  purchaser,  and 
he  sells  for  a  less  price  than  he  otherwise 
would  exact  If  he  had  known  that  he  would 
be  required  to  pay  the  CMumisMon.  As  appel- 
lant sold  upon  the  same  terms  and  for  the 
same  amount  as  be  would  have  exacted  had 
be  been  fully  Informed,  tb^e  Is  no  reason  fbr 
the  application  of  the  rule  contended  for  by 
appelant,  even  bad  the  court  found  tbat  he 


BEPOBTDB  ^.It 

bad  no  notice  of  the  name  of  the  prospectlTS 
purchaser;  but  the  court  made  no  sndi  find- 
ings, and  was  not  asked  to  make  it 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  wiU  be  affirmed,  and  it  la  so 
ordered. 

PARKER,  G.  J,,  and  RATNOLDS,  J., 
omcur.. 


(25  N.  M.  228) 
STATE)  r.  JARAMILLO.    (No.  2239.) 

(Sopreme  Court  ot  New  Mexico.  April  7. 1018.) 

(BvUdbu*  bv  the  Court.) 

1.  CanaNAL  Law  «=3ll58(^— YEanzcr— Rb- 
viiw  or  Evidence. 

Where  there  is  sututantial  evidence  support- 
ing the  verdict,  the  Supreme  Court  will  act 
undertake  to  weigh  the  evidence. 

2.  IiABCBKT  «S»81,  40^>— TALITK  OF  PBOPEBTT 

Stoij;n— Ai.LsaATioN  Ann  Paoor. 
Where,  under  a  larceny  statute,  value  of  the 
thing  or  article  stolen  is  not  made  material,  it 
need  not  be  alleged,  and,  if  averred,  it  need  not 
be  prorcd. 

Appeal  from  District  Court;  Bernalillo 
County;  Raynolds,  Judge. 

Emiterio  Jaramillo  was  cooricted  of  lax- 
ceny.  and  be  acveala.  Affirmed. 

Mbdesto  C  Ortla,  oC  Albuquerque^  few  ap- 
pellant 

Harry  L.  Pattou,  At^.  Gen.,  and  George 
R.  CtBig,  Of  Albuquerque  for  the  State. 

ROBERTS,  J.  Amtellant  was  indicted, 
tried,  and  couTlcted  in  the  ^strict  court  ot 
Bernalillo  county  upon  the  diarge  of  larcoiy 
of  one  head  of  neat  cattle  <tf  the  property 
of  Prajedes  Jaramillo. 

[1]  Two  propositions  are  rdled  upon  for 
a  reversal :  First,  tbat  the  eridmce  was  in- 
sufficient to  warrant  a  verdict  of  guilty,  in 
that  tbe  corpus  delicti  was  not  established, 
nor  was  the  ownership  of  the  animal  proved 
beyond  a  reasonable  doubt  There  is  no  mer- 
it, however,  in  either  contention.  The  proof, 
while  circumstantial,  was  clearly  suldoient, 
if  believed  by  the  jury,  to  establish  the  guilt 
of  tbe  appellant  beyond  a  reasonable  doubt 
Where  there  Is  substantial  evidence  support- 
ing tbe  verdict,  tbe  Supreme  Court  will  uot 
undertake  to  weigh  the  evld«ice.  State  r. 
Lucero,  IT  N.  M.  484,  131  Pac.  491. 

[2]  It  is  next  urged  that  there  was  no 
proof  ot  the  value  of  the  anlmaL  This  waa 
not  required.  In  State  t.  Iaicwo,  aupra.  we 
said: 

"Where,  under  a  larceny  statute,  value  of  the 
thing  or  article  stolen  is  not  made  material. 
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It  need  not  be  alleged,  and,  if  averted,  it  need 

not  be  proved." 

Finding  no  error  In  tbe  record,  the  judg- 
ment will  be  affirmed ;  and  It  Is  so  ordered. 

PARKER,  C.  J.,  concurs. 
RAYNOLDS,  J.,  having  tried  the  case  hi 
the  court  b^w,  did  not  participate  in  this 


(K       H.  115) 

FBOSTBNSON  T.  UABSHAUt  «t  aL 
(No.  2168.) 

(Snpreme  Ooort  of  New  Mexico.  April  7, 1919.) 
(ByUabui  by  iha  Court.) 

1.  APFBU,  AlVD  BBBOB  «»864— BCTUBAL  TO 
HaKB  FlNDinaS-^UUSDICTION. 

An  appdlant  cannot  predicate  error  upon 
tbe  refusal  of  the  ooort  to  make  findings,  or  ex* 
eeptions  filed  to  findings  made,  after  tbe  trial 
ooort  has  lost  jnrisdictiaa  of  the  case. 

2.  Appeal  and  Esbob  «=3219(2>— Etidbhcs 
TO  SvsTAU  Findings— RcviEw. 

It  is  well  settled  in  this  jurisdiction  that, 
DulesB  the  findings  ot  tact  are  apedficallr  ex- 
oeptod  to,  an  appellant  is  in  no  position  to 
question  the  soflidauar  of  the  evidence  to  sus- 
tain such  findings. 

8.  AimuLs  4=392— Tbespass—Fehohs—Daic- 
AOES  AND  Injunction. 
Tbe  provisions  of  diapter  41  <tf  the  Code  of 
191G,  describing  and  defining  a  legal  fence  and 
barring  the  recovery  of  damages  caused  by 
trespassing  animals  to  lands  not  Indosed  bj 
audi  a  fence,  do  not  bar  the  recovery  of  dam- 
ages and  the  award  of  injuncttni  reUa^  where 
the  tteqMss  oomplsined  of  Is  proven  to  have 
beoi  wilifolly  oommitted. 

Appeal  from  IMstrict  Court,  Torrance  Coun- 
ty; Medler,  Jadg& 

Suit  by  Nels  Fros^enson  against  W.  A. 
Marshall  and  others  for  damages  for  willful 
trespass  and  for  an  injunction.  Judgment 
for  plalnUif,  and  defendants  appeal.  Af- 
firmed. 

Heaco(ft  ft  Coxnell.  of  Albuquerque,  for  ap- 
pellants. 

ti.  B.  Hamilton,  of  Garrlzozo  (Francis  C. 
Wilson  and  Daniel  K.  Sadler,  both  of  Santa 
ct  counsel),  for  api>ellee. 

BOBBBTS,  J.  App^ee  filed  his  comiOalnt 
In  the  district  court  of  Torrance  county,  N.  M., 
on  the  2Sth  day  of  November,  1916,  praying 
damagea  for  willful  trespass  allied  to  have 
been  oommitted  by  appellants  on  certain 
lands  and  crops  owned  or  held  by  appellee 
under  lease,  by  destroying  certain  fences  In- 
closing such  lands  and  driving  their  cattle  In 
and  upon  such  lands  and  crops,  and  permit- 


ting them  to  range  upon  such  lands  of  ap- 
pellee. App^ee  further  prayed  for  an  In- 
junction against  appellants,  restraining  them 
^m  continuance  and  r^tltlon  of  such  tres- 
pass. 

Tha  complaint  alleged  that  such  lands 
were  fenced,  but  i^wed  that  they  were  not 
foioed  by  a  legal  fnice  as  d^ed  by  sec- 
tions 2340  to  2346,  induslve.  It  also  set 
forth  tbe  crops  which  had  been  theretofore 
growing  upon  said  lands  and  which  were 
alleged  to  have  been  destroyed  by  appellants' 
cattle  By  stipulation,  a  temporary  restrain- 
ing OTder  was  issued,  restraining  api>ellants 
from  further  trespasses  until  tbe  final  hear- 
ing of  the  case.  Upon  issue  Joined,  the  court 
heard  the  evidence,  and  on  the  1st  day  of 
-Hay  rendered  Judgment  upon  certain  find- 
ings of  fact,  whldi  findings  and  Judgment 
wore  filed  with  the  clerk  of  the  court  on  Hay 
3d.  From  the  judgment,  an  a^teal  was  tah- 
en,  and  a  cost  bond  on  appeal  was  filed  on 
the  same  day.  No  reception  was  takra  to 
any  of  the  findings  made  by  the  court,  but 
an  exceptltMi  was  taken  to  tbe  Judgment  On 
Jmie  19,  1917,  appdlants  filed  a  request  for 
certain  findings  the  court,  all  of  whldi 
were  refused.  It  is  not  necessary  to  set  out 
tbe  requested  findings,  but  if  the  findings  had 
been  tendered  in  apt  time  and  had  been 
adopted  by  the  court.  Judgment  would  neces- 
sarily have  been  entered  for  ai^llants. 

[1]  In  this  court  appellants  have  filed  gAx 
assignments  of  error,  the  first  five  all  being 
directed  against  the  action  of  the  trial  court 
in  refusing  to  adopt  the  requested  findings. 
No  error  can  here,  however,  be  predicated  up- 
on Boch  refussl,  because  at  the  time  they 
were  tendered  the  court  had  no  further  ju- 
risdiction over  the  cause.  C!hapter  15,  Laws 
1917.  An  appeal  had  been  prayed  for  and 
allowed,  and  a  cost  bond  bad  been  filed.  An 
appellant  cannot  predicate  error  upon  the  re* 
fusal  of  the  court  to  make  findings,  or  ex- 
ceptions filed  to  findings  made,  after  the 
trial  court  has  lost  jurisdiction  of  the  case. 
Norment  v.  First  NaUonal  Bank.  23  N.  M. 
198, 167  Pac  731. 

f2]  Nor  can  the  appellants  question  the  suf- 
ficiency of  the  evidence  to  sustain  the  find- 
ings made  by  the  court  It  is  well  settled 
in  this  jurisdiction  that  unless  the  findings 
of  fact  are  specifically  excepted  to,  an  ap- 
pellant is  in  no  position  to  question  the  suf- 
fidency  of  the  evidence  to  sustain  such  find- 
ings. FuUen  v.  FuUen,  21  N.  M.  212,  153 
Pac.  294;  Hopkhis  v.  Norton,  23  N.  M.  187, 
167  Pac.  426. 

[S]  Thus  there  is  left  for  consideration  but 
one  question,  and  that  Is  as  to  whether  or 
not  the  trial  court  should  have  found  the 
Issue  In  favor  of  the  appellants  because  the 
appellee  had  tailed  to  erect  a  fence  Inclosing 
snch  lands,  as  required  by  sections  2340  to 
2345,  inclusive,  Code  1915.    These  sections. 
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after  defining  a  legal  fence,  wbtch  concededly 
appellee  had  not  erected,  provide: 

"When  any  trcBpassmg  shall  have  been  done 
by  anj  cattle,  horses,  sheep,  goats,  hogs  or 
other  live  stock  upon  the  cultivated  or  inclosed 
ground  9t  any-  other  person,  when  the  same  is 
fenced  as  inmided  bj  seeticHi  2340,  but  not 
otherwise,  such  person  ma;  recover  any  damage 
that  he  may  sustain  by  reason  thereof 
•   •   •"   Section  2341. 

It  14  appellants'  cootention  that  under  the 
above  provtsloD  tbe  owner  of  land,  not  in- 
closed by  a  legal  fence,  is  precluded  from  re- 
covering damages  for  a  willful  trespass,  and 
lllcewlse  from  obtaining  Injunctive  relief 
against  a  continuance  of  such  willful  tres- 
pass, but  In  this  they  are  in  error.  This 
matter  was  definitely  set  at  rest  by  tbe  Su- 
preme Court  of  tbe  United  States  in  the  case 
of  Light  V.  U.  S.,  220  U.  S.  523,  31  Sup.  Ct. 
485,  55  L.  Ed.  671.  That  was  a  case  institut- 
ed by  the  United  States  against  Light  to  en- 
join bim  from  willfully  turning  his  cattle 
upon  the  United  States  Forest  Beserve.  Col- 
orado had  a  statute  similar  to  the  above- 
quoted  provision  of  our  statute.  By  section 
2589,  R.  S.  Colo.  1808,  It  was  provided,  after 
defining  a  fence,  that  no  person  or  per- 
sons shaU  be  allowed  to  recover  damages  for 
any  injury  to  any  crops,  or  grass,  or  garden 
products,  or  other  vegetable  products,  unless 
the  same,  at  the  time  of  such  trespass  or  In- 
Jury,  are  intdosed  by  a  legal  and  sufflcient 
fence,  as  before  described.  The  court  said: 

"Even  a  private  owner  would  be  entitled  to 
protection  against  willful  trfflpasses;  and  stab- 

utes,  providing  that  damages  done  by  animala 
cannot  be  recovered,  unless  the  land  bad  been 
inclosed  witb  a  fence  of  the  size  and  material 
required,  do  not  give  pennlsaioa  to  tbe  owner 
of  cattle  to  use  bis  neighbor's  land  as  a  pasture. 
They  are  intended  to  condone  trespasses  by 
straying  cattle;  they  have  no  applicatioa  to 
cases  where  they  are  driven  upon  nnfenced  land 
In  order  that  they  may  feed  there.  Lasarus  v. 
Phelps,  152  U.  S.  81,  38  L.  Ed.  363,  14  Sup.  Ct 
437;  Monroe  v.  Cannon,  24  Mont  324,  81 
Am.  St.  Bep.  439,  61  Pac.  863;  St  Louis 
Cattle  Co.  V.  Taught,  1  Tex.  Civ.  App.  388, 
20  S.  W.  855;  Union  P.  R.  Co.  v.  Bollins,  6 
Kan.  176. 

"Fence  laws  do  not  authorise  wanton  and  will- 
ful trespass,  nor  do  they  afford  immnuity  to 
those  who,  in  disregard  of  property  rights,  turn 
loose  their  cattle  under  circumstances  riiowing 
that  they  were  intended  to  graze  upon  the  lands 
<a  another.** 

OQier  cases  to  the  same  effect  are  Hill  v, 
Winkler,  21  N.  M.  5,  151  Pac.  1014;  Jastro 
et  aL  T.  Francis  et  al.,  172  Pac.  1130;  3  Cor- 
pus Juris,  p.  132, 1  402,  and  note  48  and  cases 
dted;  Sweetman  v.  Cooper  &  Hulvane,  20 
Colo.  App.  5,  76  Pac.  925;  Monroe  v.  Can- 
non, 24  Mont.  315.  61  Pac.  863,  81  Am.  St 
Rep.  439;  Herrln  v.  Sleben,  46  Mont  226, 
127  Pac.  323 ;  Chflcott  r.  Hea,  52  Mont  134, 


ISS  Pac  U14;  HaU  ▼.  Bartholomew  (Utah) 
169  Pac.  943. 

Hence  we  condnde  that  the  prorlsions  of 
chapter  41  of  the  Coda  of  191S,  descrlbti^ 
and  defining  a  legal  fence  and  barring  tbe 
recovery  of  damages  cansed  bf  trespaaslDg 
animals  to  lands  not  Inclosed  by  such  a  fence, 
do  not  bar  the  recovery  of  damages  and  Oie 
award  of  InJnhctiTe  relief  where  the  tresiias- 
craiplalned  of  la  proven  to  have  beoi  wOh 
fully  committed. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  wlU  be  affirmed;  and  It  is 
so  ordered. 

PABKUB,  a  J.,  and  BATMOLDS,  3^  con- 
cur. 


(S  N.  M.  2a) 
STATE  V.  OURLEY.  (No.  2292.) 

(Supreme  Court  of  New  Mexico.   April  9, 
1910.) 

(Sytlabu$  by  the  Court.) 

1.  UONOPOLIKS  ^>29  —  OrrXHSK— CONSTBUC* 

TiON  or  Statutk. 
Sections  1686  and  1686,  Code  1915.  rela- 
tive to  monopolies,  cons^ed.  J7eld,  that  in 
order  for  die  contract  to  be  violative  of  the 
stotnte  it  must  have  hem  one  baviuR  for  its 
object,  or  which  would  operate  to  restrict  trade 
or  commerce,  or  contrd  the  quantity,  price,  or 
exchange  of  the  article  fn  question. 

(Additional  iffyllabits  by  Editorial  Slaff.) 

2.  MOHOFOUEB  ^S»31— MlBDUfBAMOa— Sum- 
OIXHCT  OF  iHDIOTUBira. 

Indictment  under  Code  191S,  f  f  1085.  1686. 
relating  to  monopolies  and  making  a  violadoa 
thereof  a  misdemeanor,  alleging  a  contract 
whereby  another  would  obtain  selling  ageocy  for 
alt  broom  corn  owned  or  produced  by  farmera 
in  vicinity  and  would  sell  it  to  defendant  at 
$150  per  ton,  when  It  was  then  worth  $350  per 
ton,  ete.,  did  not  show  a  violation  of  stotute. 

Appeal  from  District  Courts  Curry  County; 
Richardson,  Jndge. 

Arthnr  Qurley  was  Indicted  for  unlawful* 
ly  and  feloniously  altering  Into  a  contract 
to  restrict  trade  and  commwce,  hla  demurrer 
to  the  Indictmrait  was  sustained,  and  tbe 
State  appeals.  Affirmed. 

This  is  an  appeal  from  the  district  court 
of  the  Fifth  Judicial  district  within  and  for 
the  county  of  Gurry.  On  tbe  IStb  day  of 
August,  1918,  the  grand  Jury  of  said  county 
returned  an  indictment  against  the  aiHiteUee, 
Arthur  Ourley,  charging  bim  as  follows: 

"^at  Arthur  Ourley,  late  of  the  county  of 
Curry,  In  tbe  state  of  New  Mexico,  on  the  23i] 
day  of  February,  in  tbe  year  1918,  at  the  county 
of  Carry,  In  the  said  stete  of  New  Mexico,  will* 
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fbllj,  nnlawfoDr,  and  fdoniondy  did  enter  Into 
a  contract  and  cmnbination  wltli  one  George  W. 
Byle,  then  and  there  beii^,  a  contract  and  com- 
bination having  for  its  ol^ect  to  restrict  trade 
'and  commerce  and  control  the  price  and  ex- 
diange  of  all  of  the  broom  com  produced  from 
the  aoU  and  owned  by  the  farmers  in  the  vi- 
cinity of  Melrose  in  Curry  county,  state  of  New 
Mexico,  said  unlawful  contract  and  combinatiou 
then  and  there  being  that  the  said  George  W. 
Ryle  would  obtain  and  secure  the  agency  for 
and  the  posseasion  of  and  the  authority  to  con- 
trol and  sell  all  of  the  bro«nn  com  then  owned 
by  ^e  farmers  and  produced  from  the  soil  in 
the  year  1917  in  Ciirry  county,  in  t)w  state  of 
New  Mexico,  in  the  vicinity  of  Mdroee,  and 
that  be  would  sell  the  said  broom  com  to  the 
said  Arthur  Ourley  for  $XSO  per  ton,  the  aaid 
contract  and  combination  proposed  by  the  said 
Arthur  Gurley  and  entered  into  by  the  aaid 
Arthur  Gurley  and  the  said  George  W.  Kyle 
then  and  there  being  that,  in  consideration  for 
the  services  of  the  said  George  W.  Kyle,  the 
said  Arthur  Guriey  would  give  to  the  said 
Oaorge  W.  Byle,  for  the  individoal  broom  com 
produced  from  the  soil  and  owned  hf  the  said 
Geoive  W.  Ryle,  the  sum  of  fSCO  per  ton.  and 
that  in  addition  thereto,  for  the  services  of  the 
said  George'  W.  Ryle  in  securing,  possessing, 
controlling,  and  seUing  all  of  the  broom  com 
produced  from  the  toil  and  then  owned  by  the 
farmers  of  Curry  county,  N.  M.,  in  the  vicinity 
of  Melrose,  for  the  year  1917,  he  would  give  to 
the  said  George  W.  Ryle  the  sum  of  $1,000  and 
a  new  J.  I.  Case  automobile  of  the  value  of 
$1,660 ;  and  in  pursuance  to  said  unlawful  agree- 
ment the  said  Arthur  Gurley  did  Uien  and  there 
pay  to  Hie  said  George  W.  Byle  the  sum  of  $1,- 
000;  and  whereas,  in  trath  and  in  fact,  the 
said  broom  con  owned  and  produced  by  the 
farmen  of  Curry  countyi  state  of  New  Mexico, 
In  the  vicinity  of  Melnwe,  for  the  year  1917, 
was  worth  the  sum  of  $300  per  toiu 

"And  so  the  grand  Jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say  that  the  aaid  Ar- 
thur  Gurley,  with  the  said  George  W.  Byte,  a 
contract  and  combination  having  for  Its  object 
to  restrict  trade  and  commerce  and  oontnd 
the  price  of  broom  com,  the  same  hdng  tiien 
and  there  a  product  of  the  soU,  unlawfully, 
willfully,  and  feloniously  did  enter  into. 

"And  the  grand  jurors  aforesaid,  upon  thdr 
oaths  aforesaid,  do  further  present:  That  the 
said  Arthur  Gurley,  late  of  the  county  of  Gurry, 
io  the  state  of  New  Mexico,  on  the  23d  day 
of  February,  in  the  year  1818,  at  the  county  of 
Curry,  in  said  state  of  New  Mexico,  with  the 
attempt  to  monopolize  a  part  of  the  trade  and 
commerce  of  the  county  of  Curry,  state  of  New 
Mexico,  the  said  Arthur  Ourley  with  the  said 
George  W.  Ryle  unlawfully,  willfully,  and  fe* 
kmiously  did  combine  and  conspire  said  attempt 
to  monopoliEe,  and  said  comUnation  and  con- 
spiracy then  and  there  being  that  the  said 
George  W.  Ryle  would  secure  the  agency  for, 
and  the  possessioD  of,  and  the  authority  to  con- 
trol and  sell,  all  of  the  broom  com  produced 
from  the  soil  and  owned  by  the  farmers  of  the 
county  of  Curry,  state  of  New  Mexico,  in  the 
vicinity  of  Melrose,  in  the  year  1917,  and  that 
he  would  aell  the  said  broom  corn  to  the  said 
Arthur  Gnrl^  for  the  aum  of  $150  per  ton,  and 
180P^19 


that  In'  OMisiderfttion  for  fba  services  of  the 
said  George  W.  Byle  tihe  stid  Arthur  Gurley 
would  give  to  tiie  said  George  W.  Ryle,  for 

all  of  the  broom  com  individually  owned  and 
produced  from  the  soil  by  the  said  George  W. 
Kyle,  the  sum  of  $300  per  too,  and  that  tn  fur- 
ther consideration  of  the  said  services  of  the  aaid 
George  W.  Ryle  that  be  would  give  to  the  said 
George  W.  Byle  the  sum  of  $1,000  and  a  new 
J.  I.  Case  automobile  of  the  value  of  $1,550, 
and  in  pursuance  to  fhe  said  unlawful  agree- 
ment the  said  Arthur  Gurley  did  then  and  there 
pay  to  the  said  Ge<^  W.  ^le  the  sum  of 
$1,000,  and  wbereaa,  in  tmth  and  in  fact,  the 
said  broom  corn  owned  by  the  farmers  and 
produced  from  the  soil  in  the  county  of  Curry, 
in  the  state  of  New  Mexico,  in  the  vicinity  of 
Melrose  as  aforesaid,  waa  worth  the  sum  of 
$300  per  ton. 

"And  the  grand  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say:  That  the  said  Arthur 
Gurley,  with  the  said  George  W.  Ryle,  to  mo- 
nopolize a  part  of  the  trade  and  commerce  of 
the  county  of  Gurry  and  state  of  New  Mexico^ 
unlawfully,  willfully,  and  felonioudy  did  com^ 
bine  and  conspire,  contrary,  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
New  Mexico." 

The  indictment  was  returned  under  the 
provisions  of  sections  1685  and  1686,  Code 
1015.  To  this  indictment  the  defendant  de- 
murred upon  the  ground,  among  other  things, 
that  the  indictment  was  Insufficient  and  does 
not  as  a  matter  of  law  constitute  the  crime 
of  unlawfully  and  feloniously  entering  Into 
a  contract  to  restrict  trade  and  commerce. 
The  demurrer  was  sustained,  and  It  Is  from 
this  order  sustaining  the  demurrer  that  the 
state  has  appealed. 

O.  O.  Aakren,  ot  Santa  F6,  and  Sam  Brat- 
ton  and  W.  A.  Havoier,  both  of  Clovia,  for 
appellant 

H.  L.  Patton,  Atty.  G^.,  and  a  A.  Hatdi, 
Asst.  Att7.  Oen.,  for  the  Stat& 

BAYNOLDS,  J.  (after  stating  the  facts  as 
above).  Sections  1685  and  1683,  Code  1915, 
under  which  the  foregoing  indictment  was  re- 
turned, are  as  follows: 

1685.  Reatrainta  of  Trade.  "Every  contract 
or  combination  between  individuals,  associations 
or  corporations,  having  for  its  object  or  which 
shall  operate  to  restrict  trade  or  commerce  or 
control  the  quantity,  price  or  exchange  of  any 
article  of  manufactore  or  product  ot  the  soil 
or  mine,  is  hereby  declared  to  be  Illegal. 

^Bvery  peraoo,  whether  as  individual  or  agent 
or  ofBcer  or  stockholder  at  any  corporatioB  or 
association,  who  shall  make  any  audi  contmct 
or  engage  in  any  such  combination,  shall  be 
deemed  guilty  of  a  misdoneanor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  not 
exceeding  one  thousand  dollars  nor  less  than 
one  hundred  dollars,  and  by  imprisonment  at 
hard  labor  not  exceeding  one  year, '  or  until 
such  fine  has  been  paid." 

1686.  MonopQlies.  "Every  person  who  shall 
monopolise  or  attempt  to  monopolize,  or  com- 
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bine  or  eoospln  wlA  any  other  person  or  per- 
sons to  monopolize  any  part  of  the  trade  or 
commerce  of  this  state,  shall  be  deemed  guiltj 
of  a  misdemeanor,  end  on  conviction  thereof 
ahaU  be  poDiebed  bj  a  fine  not  exceeding  one 
thousand  dollars  or  by  imprisonmeiit  not  exceed- 
ing one  year,  or  by  both  said  pttniahinents  in  the 
discretion  ot  the  court" 

[1]  It  Is  contended  by  the  state  th^  the 
contract  set  forth  tn  tbe  Indictmait  was  in 
Tiolattm  of  the  sections  of  the  statute  qnot* 
ed,  and  that  therefore  the  court  was  in  er- 
ror in  sustaining  tbe  donnrrer.  In  order  toi 
the  contract  to  be  vlolatiTe  of  the  statute  it 
must  have  been  oae  having  for  its  object,  or 
which  would  i^rate  to  restrict  trade  or 
commerce,  or  control  tbe  quantity,  price,  or 
exdiai^  of  the  Inoom  com  in  question.  In 
19  B.  G.  L.  p.  lU;,  it  Is  said: 

"It  is  generally  agreed  that  if  the  necessary 
effect  of  the  contract  or  combination  is  to  stifle 
or  directly  or  necessarily  to  resMet  free  com- 
petition or  lessen  it  to  an  unreastmable  extent, 
such  contract  or  combination  Is  under  the  ban 
of  the  law,  whatever  may  have  been  the  inten- 
tion of  the  parties." 

This  we  believe  to  be  generally  accepted 
aa  a  correct  statement  of  the  law.  In  the 
case  of  State  Oulntb  Board  of  Trade,  107 
Minn.  S06,  121  N.  W.  396,  23  L.  R.  A.  (N.  S.) 
1260,  will  be  found  a  very  full  discussion  of 
tbe  subject  of  monopolies  and  combinations 
in  restraint  of  trade.  The  court  in  that 
case  quotes  with  approval  from  the  case  of 
WhitweU  v.  Continental  Tobacco  Co..  125 
Fed.  4S4,  60  C.  a  A.  200,  64  L.  B.  A.  688. 

"Tlie  act  *  *  *  must  have  a  reasonable 
eonstruetion,  or  dse  there  woald  scaredy  be  an 
agreement  or  contract  among  busineas  men  that 
could  not  be  said  to  have,  indirectiy  or  remote- 
ly, some  bearing  upon  interstate  conuneree,  and 
possibly  to  nstrain  It" 

[2]  With  the  forcing  statements  of  the 
law,  we  will  proceed  to  a  consideration  of  the 
contract  in  question,  and  determine  whether 
It  is  violative  of  the  sections  of  our  statute 
quoted.  That  the  contract  In  question  was 
an  obnoxious  one  by  which  it  was  proposed 
to  perpetrate  a  fraud  upon  tbe  farmers  in 
the  vicinity  of  Melrose  Is  beyond  question, 
and  it  might  be  that,  had  an  attempt  been 
made  to  carry  out  the  contract,  the  appel- 
lant and  Byle  could  have  been  prosecuted 
under  section  1663,  Code  1016,  for  fiilse  rep- 
resentation. With  this  question,  however, 
we  are  not  concerned  hera 

The  only  question  to  be  decided  in  this 
case  is  whether  such  a  coatract  as  is  set 
out  in  the  indictment  violates  the  statute 
against  restraint  of  trade  and  monopolies. 
We  have  investigated  the  subject  thoroughly, 
and  have  been  unable  to  And  a  statute  ex- 
actly like  our  own,  but  our  statute  Is  sim- 
ilar to  tbe  federal  anti-trust  law  (Sherman 
Act  July  2,  1890,  c  647,  26  Stat  209  [U.  S. 


Comp.  St  i  8820  et  seq.]}  and  numerous  oth- 
er so-called  anti-trust  laws  of  the  various 
states.  Contracts  alleged  to  have  been  in 
restraint  of  trade,  and  wjiich  tended  to 
monopolize,  have  beeu  the  subject  of  mtuA 
litigation.  The  courts  have  applied  various 
tests  to  determine  whether  such  contracts 
were  within  the  Inhibition  of  the  statute. 
They  have  sought  to  ascertain  whether  such 
contracts  were  In  total  or  partial  restraint 
of  trade,  holding  those  in  partial  restraint 
to  be  valid  and  tbose  in  total  restraint  in- 
valid. "Restrahit  of  trad^"  as  tbe  phrase 
is  used  in  these  decisions,  sometimes  is  ap- 
plied to  the  time  for  which  the  contracts 
were  to  run,  and  sometimes  is  aj^lied  to  the 
territory  throughout  whidi  the  contracts 
were  Intended  to  operate. 

The  Supreme  Court  of  the  United  States, 
In  the  case  of  Standard  Oil  Co.  v.  United 
States,  221  U.  8.  1,  31  Sup.  Ct  502.  66  U 
Ed.  619,  34  Ia  R.  A.  (N.  S.)  884.  Ann.  Cas. 
1012D,  734,  Anally  determined  that  contracts 
in  restraint  of  trade  and  contracts  which  in- 
tended to  monopolise  to  be  within  the  inhibi- 
tion of  the  statute  must  be  in  nlireasonable 
restraint  of  trade.  ^Hits  test  Is  'nnsati8fs.c- 
tory.  "Obviously,  however,  so  broad  and 
general  a  test  is  Incapable  of  very  close  ap- 
pUcatlon;  each  case  that  arises  being  left 
to  be  decided  upon  its  own  merits  and  npoa 
the  particular  drcum stances  devdoped." 
Cooke  on  Combinations,  par.  133. 

Applying  these  prindpleB  to  Qw  caw  at 
hand,  we  are  of  the  opinloo  that  such  a 
contract  aa  Is  set  out  In  the  Indictment  Is 
not  one  forbidden  by  tbe  statute  In  qnesttcm. 
Tbe  rule  of  reason  means  to  unreasonably 
restrict  w  restrain  trad&  This'  contract 
does  not  unreasonably  restrict  trade  or  mo- 
nopolize, when  by  its  very  tarns  It  allows  and 
permits  the  contracting  parties  to  compete 
with  each  other,  and  It  does  not  prohibit 
others  from  competing  with  eithw  of  the 
contracting  parties,  or  both  of  them.  Nor 
does  It  compel  any  one  to  contract  with  or 
sell  to  or  pundiase  from  them  at  any  fixed 
price  or  otherwise.  Gnrley  sought  to  par- 
chase  broom  com  throng  Ryle,  protwbly  be- 
cause he  conld  purchase  it  cheaper  that 
way.  He  agreed  to  pay  Byle  for  his  serv- 
ices. It  Is  the  fraudulent  manner  in  which 
the  contract  was  proposed  to  be  carried  out 
which  constitntes  the  crime,  and  not  the 
making  of  such  a  contract,  nor  its  effect, 
for  such  contracts  of  agency  are  legat  Kyle 
proposed  to  obtain  possession  and  the  rlj^t 
to  sell.  The  terms  on  which  be  agreed  with 
the  farmers  to  sell  their  product  are  not 
set  out  If  he  had  obtained  tbe  best  market 
price  for  his  clients  there  would  have  been 
nothing  illegal  or  morally  wrong,  but  it  Is 
apparent  that  he  could  not  have  done  this, 
unless  he  Intended  to  lose  money  by  bis  con- 
tract, aa  he  could  not  obtain  for  than  tb* 
market  price,  having  already  agreed  with 
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Qurley  to  sell  to  Onrl^  at  b  price  below 
the  marfaet  price.  The  Indictment,  In  our 
opinion,  charges  that  Gurley  and  Ryle  en- 
tered Into  a  contract  to  cheat  and  defraud 
the  farmers  in  the  vicinity  of  Melrose,  and 
it  does  not  charge  making  a  contract  which 
had  for  its  object  to  restrict  trade  and  com- 
merce, because,  except  for  the  mode  in  which 
It  was  to  be  carried  out,  the  contract  was 
legal  and  valid. 

It  does  not  all^e  in  the  contract  set  out 
In  the  Indictment  that  Byle  intended  to  use 
improper  methods  to  get  the  agency  to  sell 
the  broom  com.  To  bold  such  a  contract  as 
tills  Illegal  and  unlawful  because  of  the  al- 
iegatiooa  lii  the  Indictment  as  to  what  de- 
fendant and  Ryle  Intended  to  do  thereunder 
would  be  assuming  that  all  such  contracts  In 
which  an  agent  may  be  able  to  or  intended 
to  defraud  and  betray  his  principal  illegal 
and  invalid.  These  men,  or  either  of  them, 
if  the  contract  had  been  carried  out  as  al- 
leged was  Intended  In  the  Indictment,  could 
have  been  indicted  for  obtaining  property  by 
false  pretenses,  but  this  court  cannot  as- 
sume that  a  contract  like  the  one  set  out. 
which  was  a  legitimate  contract  to  procure 
an  agency,  would  be  carried  out  as  alleged 
In  the  indictment,  or  that,  because  such  a 
contract  could  be  used  as  a  method  to  de- 
fraud, that  In  Itself  It  was  one  in  restraint  of 
trade.  Especially  Is  It  true  where,  as  be- 
fore stated,  the  contract  Itstif  did  not  un- 
reasonably restrict  trade  or  commerce  or 
monopolize.  The  theory  of  the  state  evi- 
dently is  that,  because  Byle  agreed  to  se- 
cure the  agency  from  the  farmers  for  the 
sale  of  their  broom  com  with  the  Intent  to 
sell  to  appellant  at  a  stipulated  price,  who 
at  the  time  was  acting  also  as  agent  for  ap- 
pellant, the  statute  In  question  Is  violated. 
We  cannot  agree  with  this  contentl<Hi. 
While  the  contract  in  question  shocks  the 
moral  sense,  it  does  not  fall  within  the 
Inhibition  of  the  statute  against  monopolies. 
We  think  the  court  properly  sustained  the 
demurrer. 

While  there  are  other  questions  raised  in 
the  case,  it  is  not  necessary  to  consider  them 
as  the  above  Is  controlling. 

For  the  reasons  stated,  the  judgment  wlU 
be  affirmed ;  and  it  Is  m  ordered. 

PABKEB,  a  and  BOBBBTS,  J.,  con- 
cor. 

(26  N.  U.  208) 

FIRST  NAT.  BANK  OF  LAS  ORUOES  v. 
BAKBBetal.   (No.  1978.) 

(Supreme  Court  of  New  Mezlcok  April  4.  X919.) 

(Stllabiu  by  tk9  Court.) 

1.  JanoioNT  «=>43— Wakunt  or  Attobhst 
—Confession. 
A  warrant  of  attorney  givm  as  security  to 
a  creditor,  accompanying  a  promissory  note, 


amten  a  valid  power  and  autUorises  a  confes- 
sitHi  of  jadfmeut  in  any  court  of  cconpetent  jn- 
rlsdlctim  In  an  action  to  be  brought  upon  said 
note. 

2.  JcDouanr  4=»30— Wabraht  or  Attobnit 
— Statute. 

Oar  cognovit  statote,  sections  8071-^8, 
Code  1916,  does  not  cow  the  same  field  as  that 
occupied  by  the  common-Jaw  practice  oi  taking 
judgments  upon  warrant  attorney,  and  does 
not  impliedly  or  otherwise  abrogate  sndi  prac- 
tice. 

3.  JuDoXERT  «Es»4S— Wabbant  Attobnbt 

— PUBUO  POLXOT. 

The  practice  of  taking  judgments  upon  war- 
rant of  attorney  as  It  was  pursued  In  this  case 
is  not  against  any  public  policy  of  tiia  state  as 
declared  by  its  laws. 

Appeal  teom  District  Oour^  Doha  Ana 
County;  Medler,  Judge 

Creditors'  bill  by  the  First  National  Bank 
of  Las  Cruces  against  D.  F.  Baker  and  oth- 
ers. Demurrer  to  answer  overruled,  and  bill 
dismissed,  and  plalntUf  appeals.  Reversed 
and  ronanded,  witii  instructions  to  sustain 
the  demurrer. 

If.  W.  Stanttm,  of  El  Paso,  Tex.,  and  Holt 
&  Sutherland,  of  I^  Cruces,  for  appellant 

J.  H.  Paxton,  of  Las  Cruces,  for  appellee 
Helen  Baker. 

J.  F.  Bonham,  of  ra  Paso,  Tex.,  for  aj^l- 
lee  W,  H.  Baker. 

F.  W.  Clancy,  of  Santa  Fg.  for  other  ap- 
pellees. 

PARKER,  C.  J.  A  rehearing  has  been 
granted  In  this  case,  and  the  case  reargued 
and  resubmitted.  Upon  more  mature  consid- 
eration we  are  constrained  to  recede  from 
oar  former  postticm.  takoi  in  the  opinion 
heretofore  handed  down.  The  notes  upon 
which  the  original  judgment  was  founded 
contained  a  warrant  of  attorney  to  the  ef- 
fect that  the  maker  thereof  authorized  and 
empowored  any  attorney  of  any  court  ot  zee- 
ord  at  any  time  after  the  notes  Kscame  due  to 
appear  for  him  in  any  action  or  suit  on  sudi 
notes  in  any  court  of  omnpetoit  jnrlsdlcUon. 
and  waive  tbe  Issue  and  service  of  sommons, 
and  to  confess  Judgment  against  him  in  fB- 
vor  of  the  paye^  or  auy  holder  pt  said  notes, 
for  tiie  sum  due  thwera.  Including  interest, 
costs*  and  expenses  at  coUectton  and  a  10 
per  cent  attorney's  fee^  and  thereap<m  to  re- 
lease all.  errors.  A  regular  verified  complaint 
was  filed  In  tiie  district  court  of  Dona  Ana 
county,  and  thereupm  an  attorney  of  said 
court  appeared  for  the  defiant.  D,  F.  Bak- 
er, and  waived  the  issuance  and  envlce  of 
summons  and  confessed  Jui^ment  against  the 
defendant,  as  in  sold  notes  provided.  There- 
upon a  regular  judgment  was  entered  by  said 
court  for  the  amount  due  upon  said  notes. 
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'niereupon  this  proceeding  was  Instituted, 
which  Is  in  the  nature  of  a  creators'  bill, 
seeing  to  reach  hidden  assets  alleged  to  be 
owned  by  the  defendant  Baker.  The  defend- 
ant answered  the  bill,  setting  up  that  the 
Judgment  was  obtained  upon  what  is  com- 
monly fenown  as  a  Judgment  note,  and  allied 
that  no  summons,  citation,  or  process  was 
served  on  said  defendant,  and  that  he  never 
appeared  In  said  action,  and  tliat  he  had  no 
notice  of  ttie  filing  or  pendency  of  said  ac- 
tion until  after  the  rmdidon  of  the  Ju<tement 
therein.  A  demurrer  to  the  answw  ot  the  de- 
fendant was  ovemiled  upon  the  ground  that 
It  stated  a  good  defense  to  the  Judgment, 
upon  the  theory  that  the  Judgment  was  ob- 
tained without  Jurisdiction  over  the  def^d- 
ant  The  plalntlif  dected  to  stand  upon  Its 
■demurrer  and  dedlned  to  plead  :further, 
whereupon  the  cause  was  dismissed  and  an 
appeal  was  taken  to  this  court,  which  is  the 
present  case  before  us. 

[II  It  appears  from  the  foregoing  facts 
that  tbe  sole  question  Is  as  to  tbe  validity  of 
a  Judgment  entered  upon  a  warrant  of  attor- 
ney of  this  kind  contained  in  a  promissory 
note.  That  this  form  of  secnrlty,  glvoi  by  a 
debtor  to  his  creditor,  was  a  familiar  one  at 
common  law,  and  was  firmly  established  as 
a  common  method  of  Obtaining  Judgments 
from  sums  of  money  due  upon  notes,  bonds, 
etc.,  Is  clearly  shown  by  all  of  the  ancient 
writers  on  that  subject.  Thus  Mr.  Chitty, 
speaking  on  Judgmrats  <m  warrant  of  attor- 
ney, says: 

"How  or  when  this  peculiar  security  tor  a 
debt,  autborisKbig  a  creditor  as  it  were,  per  sal- 
tum,  to  elgn  a  judgment  and  issue  execution, 
withoat  even  issoing  a  writ,  was  firat  invented, 
does  not  appear,  bat  it  has  now  become  one  of 
the  most  usual  collate  nil  secaritles  on  loans  of 
maaeXt  Mr  cuitracts  to  pay  an  annnity,  and  for 
ddits,  but  usually  accompanied  with  some  other 
deed  or  security."  2  Chitty's  Gen.  Prac.  334. 

"As  the  nature  of  this  security  enables  the 
creditor  to  sign  Judgment  and  issue  execution 
pex  saltom,  without  aCEording  the  debtor  any 
opportunity  of  pleading  iU^ality  or  other  ob> 
Jection  the  Courts  of  King's  Bench  and  Common 
Pleas,  although  varying  in  some  respects  in 
their  practice  on  the  subject,  have  always  con- 
sidered it  necessary  to  omtrol  the  security,  by 
Interfering  on  affidavit  and  motion  to  set  it 
aside.  •  •  • "  2  Chitty's  Gen.  Prac.  835. 

"A  warrant  of  attorney  is  more  frequently 
given  independently  of  any  action,  and  very 
generally  as  a  prospectiTe  security,  and  al- 
though at  the  time  it  is  executed  nodting  is  di;ie 
from  the  party."  8  Chitty's  Qm.  Prac.  66ft. 

Mr.  Tidd  on  this  subject  says: 

"The  security  usually  given  by  the  defendant 
to  the  plaintiff,  on  compromising  an  acti<»i,  and 
which  Is  also  frequently  given  where  no  action 
is  depending,  Is  a  warrant  of  attorney,  so  called 
Iran  ito  autJiorlsing  the  attorney  or  attorneys, 
to  whom  It  Is  directed,  to  appear  for  the  defend- 
ant and  reodve  a  dedaratitHi,  In  an  action  to 
bt  Iwought  against  taimn  and  thereupon  to  con- 


fess the  same  action,  or  suffer  iudgment  therdn 
to  pass  by  default."  I  Tidd's  Prac  &45. 

"The  judgment  upon  a  warrant  of  attorney, 
being  in  debt,  Is  always  final,  and  signed  in 
like  manner  as  a  final  judgment  by  conbdoa 
w  default  In  an  adverse  suit,  whldt  wSl  be 
treated  of  In  the  neat  cbapter.**  1  Tidd*s  Prafe^ 

That  such  a  practice  has  been  recognized 
in  this  country  as  a  part  of  the  common  law, 
see  the  following  cases:  Parker  t.  Pot^e^  12 
Tex.  86;  Crosby  v.  Washburn,  66  N.  J.  Law, 
494.  49  Atl.  4SS ;  Hdlyer  t.  Baldwin,  BS  N. 
J.  lAW,  141.  29  AO.  lOeO;  Cross  t.  Moffat,  11 
Colo.  210,  17  Fac.  771;  Bosh  r.  Hanson.  70 
m.  480;  McCUtOi  T.  Manning,  8  G.  Greene 
(Iowa)  223. 

In  a  few  states  doubt  has  been  eziMvased 
as  to  whether  this  common-law  ronedy  ever 
existed  therein,  but  In  nearly  all  of  the  statss 
where  the  question  has  arisen  It  has  been 
accepted  as  a  matter  of  course  that  it  was  a 
part  of  tbB  common  law  of  Uiia  country.  8ee^ 
also.  16  B.  G.  U  tlUe  "Judgments."  |  02;  2 
Freeman  on  Judgments,  |  S45. 

[2]  It  would  seem,  therefore,  that  It  re- 
quires no  argumrat  for  the  proposition  that. 
In  this  Jurisdiction,  where  we  have  adopted 
the  common  law,  judgments  by  confession  up- 
on a  warrant  of  attorney  are  valid,  unless  the 
common-law  doctrine  has  been  abrogated  bj 
statute.  Our  statute  relative  to  this  subject 
is  sections  3071-3078,  Code  1915,  and  whiiA 
are  set  out  In  full  In  the  former  opinion. 

An  examination  of  this  statute  will  dis- 
close that  it  provides  for  the  taking  of  a 
Judgment  without  any  action  pending.  The 
judgment  Is  to  be  entered  by  the  clerk  with- 
out the  knowledge  or  direction  of  the  Judge. 
The  only  pleading  contemplated  Is  a  verified 
statement  In  writing,  to  be  signed  by  the  de- 
fendant  In  person  and  filed  and  Altered  by 
the  clerk. 

The  practice  pointed  out  by  the  statute  dif- 
fers entirely  from  the  practice  at  common 
law  of  taking  Judgments  by  confession,  or 
upon  warrant  of  attorney.  The  common- law 
practice  is  described  by  Mr.  Chitty  fol* 
lows: 

"When  a  writ  has  already  been  Issued  against 

a  defendant,  a  cc«novit  actionem,  or,  In  other 
words,  a  written  confession  of  the  acticm,  sub- 
scribed by  the  defendant,  but  not  sealed,  and 
authorizing  the  plaintiff  to  sign  judgment  and 
issue  execution  usually  for  a  named  sum,  is  a 
very  usual  mode  of  saving  the  expense  ot  far- 
ther proceedings  in  the  aedon,  though,  wbco  no 
writ  has  been  iMued,  the  mrare  usual  secnrity, 
having  the  same  effect,  Is  a  warrant  of  att<»^ 
ney."  ft  Chlt^s  Gen.  Prac.  p.  66^ 

Mr.  TIdd  says  on  this  subject: 

"When  the  defmdant,  bavfog  no  merits,  can- 
not eomprwnlse  w  compound  the  action,  it  is 
usual  for  him  to  confess  it,  let  Judgm«it  go 
by  defaulL  Tba  objects  proposed  tiy  cfmfiesdng 
an  actlM  are  two-fold:  Bltat,  In  an  actiMi  for 
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damages,  to  save  the  ezpenst  of  ezecntiiis  a  writ 
of  InqQiry;  mad,  secondlsr,  to  obtain  terma,  soch 
aa  a  stay  ot  ezecation,  etc  And  the  confession, 
or  as  it  is  nsaa^  called,  from  the  entry  of  it, 
a  o^novit  actimem,  is  either  before  or  after 
plea  pleaded ;  in  the  latter  case,  the  plea  being 
withdrawn,  it  is  called  a  ccmfeasion  or  cognovit 
actionem  relicta  Terificatloue."  1  Tldd's  Prac. 
658. 

In  wnne  of  the  states  a  cognovit  rtatnte 
like  oiurs  is  beld  to  be  exdustve  of  all  other 
methods  of  taking  a  iu^^ment  by  confession, 
upon  the  theory  that,  where  a  method  is  pro- 
vided by  statute  to  do  a  certain  thing,  it  ia 
ezcluslTe,  by  implication,  of  any  otfaa  meth- 
od. Utah  National  Bank  Sears  et  al.,  18 
Utah,  172,  44  Pac.  832,  is  an  example  of  ttiis 
holding.  So  also  is  the  case  of  Bank  t. 
White,  220  Mo.  717, 120  8.  W.  86,  182  Am.  St 
R^.  612,  16  Ann.  Oaa  889.  On  the  other 
hand,  in  Cross  t.  Moffat,  11  Colo.  210,  17 
Pac.  771,  it  Is  hrfd  that  the  provisions  of 
their  Code,  pointing  oat  a  mode  for  obtaining 
'Judgments  without  action,  do  not  inhibit  pur- 
suing the  common-law  remedy  of  taking  a 
Judgment  upon  a  warrant  of  attorney  when 
authorized  by  the  contract  of  the  parties 
themselves. 

Colorado  holding  Is  undoubtedly  cor- 
rect. If  the  statute  Is  to  be  held  exclusive  of 
all  other  methods  of  taUng  Judgments  by 
confession,  some  absurd  results  will  follow. 
In  an  action  regularly  commenced  by  the  fil- 
ing of  a  complaint  aod  service  of  process  or 
voluntary  appearance,  the  defendant  may  not 
In  person  confess  the  action  in  open  court, 
nor  authorize  bis  attorney,  either  verbally 
or  by  warrant  of  attorney,  to  confess  the 
same,  trat  he  must  file  In  the  clerk's  office  the 
verified  statement  m«itIoned  In  -the  statute, 
and  the  clerk,  not  the  court,  must  cause  the 
Judgment  to  be  entered.'  We  are  not  prepar- 
ed to  entertain  such  an  absurd  proposltlou. 
And  in  fact  the  statute  In  terms  relates  to  a 
proceeding  without  any  action  and  does  not 
relate  to  proceedings  in  court.  In  this  case 
an  action  was  commenced  hy  the  filing  of  a 
eomidalnt.  See  section  40S8,  Code  1916,  which 
provides  that  acttms  are  ctHnmoiced  by  the 
fillng^  of  a  complaint.  TtM  actiim  waa  in  the 
nature  of  an  adversary  XMKKieeding  and  was 
in  no  sense  a  consent  proceeding,  as  contem- 
plated by  the  statute; 

[S]  In  some  of  the  states  the  Judgments 
upon  warrants  of  attorn^  are  condemned  as 
b^g  against  piAlie  piriiey.  Farqnhar  Go. 
V.  D^voi  et  aL,  70  W.  Ya.  738,  7S  S.  E.  65. 


40  Ll  R.  A.  (N.  S.)  936,  Ann.  Cas.  1914A,  640, 
and  Bank  v.  White,  220  Mo.  717,  120  S.  W. 
36,  132  Am.  St.  Rep.  612,  16  Ann.  Cas.  889. 
are  examples  of  such  holding.  By  Just  what 
course  of  reusoning  it  can  be  said  by  the 
courts  that  such  Judgmeo^ta  are  against  pub- 
lic policy  we  are  unable  to  understand.  It 
was  a  practice  from  time  immemorial  at 
common  law,  and  the  common  law  comes 
down  to  us  sanctioned  as  Justified  by  the 
reason  and  experience  of  English-speaking 
peoples.  If  conditions  have  arisen  in  tills 
country  which  make  the  application  of  the 
common  law  midesirabl^  it  Is  for  the  Legis- 
lature to  so  announce  and  to  prohibit  the 
taking  of  Judgments  of  this  kind.  Until  the 
Legislature  has  spoken  along  that  line,  we 
know  of  no  theory  upon  which  such  Judg- 
ments can  be  declared  as  against  the  public 
policy  of  the  state.  We  are  aware  that  the 
argument  against  tibem  is  that  th^  oiable. 
the  unconsdonalde  creditor  to  take  advan- 
tage 9f  the  necessities  of  the  poor  ditotor 
and  cut  him  off  from  his  ordinary  day  In 
court.  On  the  other  hand,  it  may  be  said  In 
their  favor  that  It  frequently  enables  a  debt- 
or to  obtain  money  which  he  could  by  no 
possibility  otherwise  obtain.  It  strengthens 
his  credit,  and  may  be  most  highly  beneficial 
to  him  at  times.  In  some  of  the  states  these 
Judgments  have  been  condemned  by  statute, 
and  of  course  in  that  case  are  not  allowed. 

Our  conclusion  in  this  case  is  that  a  war- 
rant of  attorney  given  as  security  to  a  credi- 
tor accompanying  a  promissory  note  confers 
a  valid  power,  and  authorizes  a  confession 
of  Judgment  In  any  court  of  competent  Juris- 
diction in  an  action  to  be  brought  upon  said 
note;  that  our  cognovit  statute  does  not 
cover  the  same  field  as  that  occupied  by  the 
common-law  practice  of  taking  Judgments 
upon  warrant  of  attorney,  and  does  not  Im- 
pliedly or  otherwise  abrogate  sucb  practice; 
and  that  the  practice  of  taking  Judgments 
upon  warrants  of  attorn^  as  it  was  pursued 
In  this  case  is  not  against  any  public  policy 
of  the  states  as  dedared  by  Its  laws. 

It  follows  from  the  forgoing  that  the  dto* 
trict  court  was  tn  error  in  overruling  the  de- 
murrer of  the  plaintlfl  to  the  defendant's  an- 
swer, and  should  be.  reversed,  and  the  cause 
remanded,  with  instructions  to  attain  the 
demurrer  and  to  proceed  In  accoMance  with 
this  opinion ;  and  it  is  so  ordered. 

ROBERTS  and  IIAYN0U>8.  JJ.,  concur. 
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STOCKARD  T.  HAMILTON.    (No.  2218.) 

(Snprcnw  Court  of  New  Mezioo.   Apifl  10, 
19m) 

(SvUmUu  by  ik»  Court.) 

"L  GAunsHiBBT  4»6ff— Sauxt  or  DnnxoT 
ArroBnXT— Statute. 
Under  the  statute  law  of  this  itate  (Laws 
1917,  c  18),  the  salary  of  a  district  attorney 
may  be  garniahed  in  the  handa  of  the  disbnniiiK 
oOcer  of  the  atat& 

2.  Statdtxs  4b»277— OoNStBUOTiON— Chahob 
or  Rules  of  Btidencb  ob  Pbooedub^ 
Txxoino  Case." 
A  caae  in  which  final  judgmmt  haa  been 
entered  ia  not  a  "pending  caae,"  within  die  cod* 
■titaUonal  provision  (article  4,  {  34),  which 
■tates  that  "no  act  of  the  Xjegialatare  shall  af* 
feet  the  right  or  remedy  f»f  either  party,  or 
change  the  rales  of  evidence  or  procedure,  in  any 
pending  case"   (dting  Words  and  Vhamem, 
First  and  Second  Series,  Pending). 

Appeal  from  District  Gonrt,  GbaveB  Gonn- 
tji  RU3iards(Hi,  Judge. 

Action  by  J.  W.  Stoc^rd  against  H.  B. 
HamUtoD,  with  gamlabment  against  the 
Aoditor  and  the  Treasnrer  ct  the  State  of 
Mew  Mexico.  Demurrer  to  complaint  ovet- 
ruled,  and  Judgment  entered  against  defend- 
ant and  the  garnishees,  and  dtfendant  ap- 
peals. Affirmed. 

nils  action  arose  out  of  the  following 
Acts:  On  July  17,  1914,  appellee,  Stockard, 
I^alntlff  below,  obtained  judgment  by  default 
against  the  appellant,  Hamilton,  upon  a 
promissory  note  dated  June  10,  1912,  and 
due  one  year  from  date.  On  July  31,  1916, 
appellee  filed  a  complaint  based  on  said  Judg- 
ment, and  at  the  same  time  summoned  as 
garnishee  the  then  auditor  and  treasnrer  of 
the  state  o£  New  Mexico,  attempting  thereto 
to  garnishee  the  salary  due  from  said  state 
to  the  appellant,  who  was  at  all  times  during 
these  proceedings  the  qualified  and  acting 
district  attorney  for  the  Third  Judicial  dis- 
trict of  this  stat&  A  demurrer  was  filed  to 
the  complaint  by  appellant,  and  sustained  by 
the  district  court,  and  Judgment  subsequent- 
ly entered  for  the  appellant  therein.  Later, 
to  wit,  on  the  13th  day  of  August,  1917,  the 
ai^idlee  again  Instituted  suit  by  gamUb- 
ment  proceedings,  and  again  summoned  as 
garnishees  the  treasurer  and  auditor  of  the 
state  of  New  Mexlca  A  demurrer  was  filed 
to  the  complaint  In  this  action,  which  was 
orermled  by  the  trial  court,  and  Judgment 
ttitered  against  the  appellant  and  against 
the  garnishees,  the  state  treasurer  and  au- 
ditor, for  the  amount  admitted  by  them  to 
be  due  appellant  In  their  return  to  the  gar- 
nishment proceeding:  It  Is  from  the  sus- 
taining of  the  demurrer  and  the  entering  of 


this  Judgment  against  the  appelant  and  flw 
garnishees  that  this  appeal  Is  taken. 

3.  C  Gilbert,  of  Boswell,  for  appellant: 
J.  D.  Mell.  of  Boswell,  tor  app^lee. 

RAYNOLD8,  J.  (after  stating  the  fiicta  as 
abor^.  [1]  Tlie  iq^idlant  assigns  as  error 
the  action  of  tlie  district  court  austainlnc  tJie 
demurrer  on  the  ground  ttiat  the  act  of  1917 
(Laws  1917,  c.  18)  Is  unconstitutional  and 
void;  that  the  state  officers  cannot  be  sum- 
moned as  garnishees,  nor  can  the  salary  of 
a  state  officer  be  garnished. 

ThB  question  of  garnishment  ot  Qm  sal* 
ary  ot  a  state  officer  baa  ben  befoxe  this 
court  Ml  prerious  occasions,  and  it  has  been 
held  Uiat,  in  the  absoice  of  a  statute  clearly 
authorising  sudi  action,  a  public  officer  could 
not  be  summoned  as  garnishee,  nor  could  the 
salary  of  a  state  offlo»  be  subject  to  garnish- 
ment See  First  National  Bank  t.  Scott.  22 
N.  M.  411.  168  Pac.  1084;  Owen  t.  Terrell. 
22  N.  M.  873,  162  Pec  171;  B.  W.  Loan  Co.  * 
T.  Await,  22  N.  M.  Wl,  166  Pac:  1181,  L.  B. 
A.  1917P,  1117. 

A  distinction  Is  made  In  the  last  caae  dted. 
namely,  S.  W.  Loan  Co.  r.  Await,  betwera  a 
public  d&cat  whose  term  of  office  has  expired 
and  one  whoae  term  is  still  in  existoioe  at 
the  time  the  garnishment  Is  sued  mit;  but 
that  dlstlnctloD  has  no  bearing  on  this  case. 
In  the  cases  of  Owen  r.  Terrdl  and  First 
National  Bank  Scott,  the  reason  for  the 
rule  that  gamlsbment  ct  public  officers'  sal- 
ary  Is  ctnuddered  contrary  to  public  policy 
Is  announced  and  eq;>lalned,  and  the  law  of 
191S  (Laws  1915,  c  26)  passed  upon.  In  the 
present  case,  as  shown  by  the  steCraiait  of 
facts  hereinbefore  made,  the  Judgment  was 
obtained  and  one  gamlsbment  Issued  before 
the  law  of  1917  (chapter  IS)  went  into  tf- 
fect  The  questitm  Involved  In  the  present 
case  concerns  the  construction  of  that  act 
under  authority  of  which  It  is  conceded  this 
proceeding  to  garnishee  ms  Inought. 

The  act,  so  far  as  is  material  to  this  case. 
Is  as  follows: 

"In  all  cases  where  the  plaintlfT  has  a  Jadg- 
ment  in  some  court  of  the  state  against  any  pub- 
lic official  or  any  employ^  of  the  state  of  New 
Mexico,  any  county,  dty,  town,  village,  munici- 
pality or  school  district  thereot  the  salaries  of 
any  such  public  officials  and  the  salaries  or 
wages  of  any  such  person  so  employed  by  ssid 
stste  of  New  Mexico,  or  sny  such  county,  rity, 
village,  town,  montdpality  or  school  district 
thereof,  shall  be  subject  to  garnishment:  Pro- 
vided, nothing  in  this  act  shall  be  construed  fo 
impair  the  rights  of  snch  public  officials  or 
such  employ^  of  said  state,  county,  city,  town, 
village,  municipality  or  school  district  to  claim 
exemption  of  wages  or  salaries  as  provided  here- 
in. In  all  cases  where  the  plslntiff  bss  a  judg- 
ment in  some  court  of  the  state  against  the  de- 
fendant, any  public  officer  may  be  sammonsed 
as  garnishee  and  the  return  of  such  pnblic  «f- 
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fleer  shall  be  by  a  statement  over  bis  official  ag- 
nature  of  tbe  amoant  dae  the  defendantt  which 
■aid  statement  shall  be  filed  bf  such  public  of- 
ficer vitboat  costs  in  the  action." 

Section  2  repeals  chapter  26,  Laws  1915, 
and  paragraph  2546,  New  Blezlco  Statutes 
Ann.,  Codlflcatlon  191S. 

From  the  plain  language  of  the  statute  it 
is  apparent  that  the  Leglalatare  intended 
tliat  public  officers  could  be  summoned  as 
garnishees,  and  also  that  the  salary  of  pub- 
lic officials  therein  enumerated  could  be  gar- 
nished, and  unless  euch  an  enactment  is  con- 
trary and  repugnant  to  coustitutioDal  provi- 
sions, we  are  bound  to  uphold  the  law,  as  it 
is  for  the  legislative  branch  of  the  govern- 
ment to  determine  the  public  policy  of  the 
state,  and  not  for  the  Judicial. 

In  support  of  his  contention  that  these  pro- 
visions are  unconstitutional,  the  appellant 
urges  that  tbe  office  of  district  attorney  Is  a 
c<HiBtltutional  one,  created  by  tbe  Constitu- 
tion, and  tiiat  the  disbursing  officers  of  the 
state  have  the  right  to  pay  the  salary  of  this 
office  for  the  purpose  only  for  which  it  la 
designated,  and  that  the  Legislature  cannot 
legislate  that  it  shall  be  disbursed  other- 
wise. The  contention  Is  true,  In  case  the 
office  is  one  created  by  the  Gonstitutiou,  and 
when  the  gualiflcations,  tenure,  and  emolu- 
ments therefor  are  fixed  by  said  instrument ; 
but  this  does  not  apply  to  tbe  office  of  dl»- 
trict  attorney.  The  Constitution  Itself  makes 
no  provision  as  to  the  emoluments  of  the 
office  in  question,  but  spedflcally  provides 
-  tbat  the  district  attorneys  shall  receive  such 
salaries  as  may  be  provided  by  law,  thereby 
giving  to  tbe  Legislature  the  plenary  power 
in  this  respect  Const  art  6,  |  24. 

[2]  It  is  next  urged  that  under  the  law 
as  it  formerly  stood  when  the  first  Judgment 
was  obtained  In  this  case,  and  as  it  stood 
when  the  first  garnishment  was  attempted — 
tbat  is  to  say,  when  paragraph  2546  of  the 
Codification  of  1916  and  chapter  26  of  the 
Laws  of  1916  were  In  force — and  by  the  con- 
struction given  by  the  court  to  these  statutes 
in  the  decisions  heretofore  cited,  viz.,  Owen 
V.  Terrell,  Bank  v.  Scott,  Loan  Co.  v.  Await 
and  by  article  4,  {  34,  tbe  appeHant  had  ac- 
quired a  vested  statutory  right  and  defense 
in  the  exemption  allowed  state  officers  from 
garnishment  and  tliat  this  right,  which  be 
tiad  previously  asserted,  was  taken  away 
from  him  by  the  law  of  1917.  Article  4,  | 
34,  of  the  Constitution,  npmi  which  appelant 
relies,  la  as  follows: 

'77o  act  of  the  Legislature  4iall  affect  the 
richt  or  remedy  of  either  party,  or  change  tbe 
rules  of  evidmee  or  procedure  in  any  pending 
case." 

Tbe  authorities  as  to  what  is  a  "pending 
case"  are  by  no  means  uniform,  and  are  of 
no  great  aid  to  the  court  In  determining  the 


meaning  of  tbA  language  In  question.  It  baa 
been  hdd  that  a  eaae  Is  pradlng  from  tbe 
time  it  Is  instituted  until  the  judgment  has 
been  sattsiled;  tlmt  a  (sse  Is  pending,  al- 
tboni^  it  has  beoi  stricken  frcHm  the  dock- 
et ;  that  a  case  is  pending  until  finally  dis- 
posed of,  and  in  a  divorce  action  It  la  pend- 
ing as  long  aa  the  parties  thereto  snnrlve. 
See  Words  and  Phrases,  First  and  Second 
Series,  The  deflnitiims  of  a  pending  case 
vary  with  the  construction  of  each  particu- 
lar ^tute.  We  have  been  unable  to  find  a 
coustltadonal  piovldon  like  onr  own.  Tbe 
word  "pending,**'  according  to  Webster  and 
Century  Dictionary,  means  "depending,"  *ire- 
malalng  undecided,*'  '^t  tnmlnated,*'  and 
this  meaning  of  tbe  word  should  be  adopted 
in  this  connectl<m.  The  evident  intention  of 
the  Constitution  is  to  prevent  l^slatlve  In- 
terference with  matters  of  evidence  and  pro- 
cedure in  cases  that  are  in  tbe  process  or 
course  of  litigation  In  ttie  Tarions  courts  of 
the  state,  and  which  have  not  been  concluded, 
Snisbed,  or  determined  by  a  final  Judgment 
This  provision  of  the  Constitution  was  insert- 
ed for  tbe  purpose  of  curing  a  wdl-known 
method,  too  often  used  in  the  days  when  New 
Mexico  was  under  a  territorial  form  of  gov- 
ernment, to  win  cases  in  die  courts  by  legisla- 
tion wfaldi  changed  the  rules  of  evidence  and 
procedure  In  cases  wUch  were  then  being 
adjudicated  by  the  various  courts  of  the 
state.  Such  a  provision,  in  our  opinion,  does 
not  apply  to  a  case  like  tbe  present  one, 
where  a  final  judgment  was  obtained  long 
prior  to  the  enactment  of  tbe  law  of  1917. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  district  court  Is  afflnned;  and 
it  Is  so  ordered. 

PABKEB,  C  J.,  and  ROBERTS,  J.,  con- 
cur. 

OB  H.  M.  W) ' 
8TATB  v.  MBEKa   (No.  2289.) 

(Supreme  Court  of  New  Mexico.   April  7, 
1919.) 

(Byllabua  hi/  the  Court.) 
1.  CBimNAi.  Law  «=>112(7)— Placb  or  Or- 

FENBK— LaBCENT— "CONTIKUINO  OTFRJUSE," 
— TaKI  NO — ASPOBTATION. 

Larceny  is  a  "contioQing  offense,"  and,  if 
property  is  stolen  in  one  county  and  taken  by 
the  thief  into  another,  he  is  gidlty  of  a  new  cap- 
tion and  asportation  in  the  latter  county. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Seomd  Series,  Gontln- 
aine  Offense.] 

2l  ARzuAia  «=>10  —  Lascbnt— Brahd— Cta- 
Timo  Copt  op  Ricobd. 
It  is  only  when  tbe  evidence  of  ownership 
of  animals  depends  upon  a  tirand  that  a  certified 
copy  of  the  recorded  brand  Is  necessary  to  be 
introduced  in  evidence. 
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S.  Gbhoiiaz.  Law  «s»1090(7)~Afpxai/— Bul- 
iRO  on  MoTtOH  nn  GoRnnnAnoB— Bill  of 
Exception. 

A  verified  motion  for  a  continuance,  let- 
tins  np  facts  calculated  to  show  prejudice 
and  bfaa  of  the  re^lar  paoel  of  jurors  in  at- 
tendance npon  the  court,  and  which  was  over- 
ruled b7  the  court,  presents  no  facta  to  this 
court  upon  which  the  action  of  the  district  court 
can  be  reviewed,  in  the  absence  of  a  showing  by 
way  of  bill  of  exceptions  of  the  existence  of  bias 
or  prejudice  on  the  part  of  the  jurors. 

Appeal  from  District  Oourt,  Quay  County ; 
Xidb,  Judge. 

Clwrles  Meeks  was  convicted  of  larceny  of 
live  stock,  and  be  appeals.  Affirmed  and  re- 

manded,  with  directions. 

R.  A.  Prentice,  of  Tucumcari,  for  appel- 
lant 

H.  L.  PattoD.  Atty.  Gen.,  and  a  A.  Hatch, 
Asst.  Atty.  Gen.,  for  tbe  State. 

PARKER,  C.  J.  The  appellant  was  tried 
and  convicted  of  the  larceny  of  two  head  of 
neat  cattle. 

[1]  1.  Counsel  for  appellant  asserts  that 
there  was  no  evidence  of  the  locus  of  the 
crime.  The  evidence  shows  that  the  appel- 
lant resided  In  Quay  county,  and  that  one  of 
the  animals  In  question  was  fomid  in  his 
possession  in  his  corral  at  his  place  of  resi- 
dence. It  becomes  immaterial  therefore  to 
discuss  from  the  evidence  as  to  where  the 
first  taking  of  the  animal  was  perpetrated. 
Larceny  is  a  "continuing  offense,"  and,  if  the 
property  is  stolen  in  one  county  and  taken  by 
the  thief  Into  another,  he  is  guilty  of  a  new 
caption  and  asportation  In  the  latter  county. 
17  R.  C.  L.  tit.  "Larceny,"  S  50. 

[21  2.  Counsel  for  appellant  claims  that 
there  Is  no  evidence  of  ownership.  His  argu- 
ment proceeds  upon  tbe  theory  that  the  only 
evidence  of  ownership  of  cattle  is  a  certified 
copy  of  the  record  of  the  brand.  In  this 
positi<Mi  counsel  Is  plainly  in  error.  It  is  only 
when  the  evidence  of  ownership  depends  npon 
a  brand  that  a  certified  copy  of  the  recorded 
brand  Is  necessary  to  be  introduced  in  evi- 
dence. State  V.  AnaUa,  18  N.  M.  2M,  136 
Fac.  600. 

3.  Counsel  for  appellant  complains  of 
the  action  of  the  court  In  refusing  a  con- 
tinuance. The  only  manner  in  which  the 
fttcts  appear  upon  which  the  continuance  was 
asked  is  in  the  motion  for  a  continuance. 
It  is  alleged  in  the  motion  that,  In  a  previous 
case  against  the  same  defendant  at  the  same 
term  of  court  before  the  regular  panel,  the 
prosecuting  witness,  who  was  the  prosecuting 
witness  In  the  present  case,  testified  that  he 
had  found  the  appellant  killing  a  cow  be- 
longing to  said  prosecuting  witness.  It  Is 
further  set  out  In  the  motion  that  the  court 
at  tbe  same  term  of  court  and  in  the  presence 


of  tbe  r^cular  panel  toniid  two  of  tbe  appd* 
lanf  8  witnesses  guilty  of  contempt  for  talking 
to  one  of  the  members  of  the  regular  panel 
and  sentenced  him  to  serve  30  days  in  jalL 
TbB  condusUm  is  drawn  In  tbe  motion  that 
tbe  regular  panel  of  Jorors  were  necessarily 
prejudiced  by  tboee  facts  against  tbe  ap- 
pellant Tbe  motion  is  not  verifled,  and  tbe 
court  promptly  Qverruled  the  same.' 

In  tbe  condition  of  the  record,  we  bare  no 
way  of  knowing  anytbing  about  the  tmtb  of 
Uie  facts  set  up  In  the  motion,  and  tbe  fact 
that  tbe  motion  was  overruled  by  tbe  district 
oourt  would  rather  seem  to  contradict  the 
auctions  of  the  motion,  niere  is  no  tran- 
script of  tbe  examination  of  tbe  Jurors  as  to 
ttieir  qualiflcations  to  dt  in  tbe  trial  of  tbe 
case,  and  the  aiqpellant  is  therefore  In  no 
position  to  assert  that  there  was  any  action 
t&kea  by  the  court  detrimental  to  bis  Inter- 
ests. A  case  similar  In  principle  Is  State 
V.  BaUea,  24  N.  M.  16,  172  Pac.  19&  In  that 
case  we  held  that  alleged  prejudicial  i-e- 
marks  of  tbe  Judge  in  the  presence  of  tbe 
Jury  could  not  be  considered  unless  certified 
In  the  bill  of  exceptions,  and  we  further  held 
that  in  the  absence  of  a  showing  that  tbe 
Jurors  .who  sat  in  the  case  beard  the  said 
remarks,  there  was  no  showing  of  which  the 
ai^llant  could  complain.  Just  so  In  this 
case  there  la  no  showing  that  any  Juror  sat 
in  the  case  who  was  biased  or  prejudiced 
against  the  appellant  and  be  cannot  there- 
fore predicate  error  npon  the  refusal  of  tbe 
court  to  continue  tbe  case. 

There  being  no  error  In  tbe  record,  tbe. 
Judgment  should  be  affirmed,  and  the  cause 
remanded  to  tbe  district  court,  with  instruc- 
tions to  enforce  the  same;  and  It  la  so 
ordered. 

ROBERTS  and  RAYNOIjDS,  JJ..  concur. 


(8S  Colo.  IM) 

ANDBRSON  V.  WOODWARD.  (No.  9103.) 
(Snpreme  Conrt  of  Odorsda    April  7,  1919.) 

1.  Public  Lands  «s>106(1)  —  Lasd  Opficb 
decisionb-^ubisdicnon  of  state  covrt. 

Where  the  Interior  Department  decided  a 
contestant  had  a  prior  right  of  entry  over  hQld* 
er  of  a  relinquishment  and  granted  such  con- 
testant a  patent,  the  state  court  has  no  jurw* 
diction  to  review  the  departmmt's  action. 

2.  PnsLio  hAWDB  ^»40  —  Appuoaxios  fob 

EUTBT— ABAnDOKHXNT. 

Where  the  holder  of  a  rdtnguisbment  took 

no  steps  for  12  years  after  his  application  for 
entry  had  been  rejected  by  the  Interior  Depart* 
ment  he  abandoned  any  rights  be  might  hav* 
had. 

Error  to  District  Court,  Morgan  Ooonty; 
H.  S.  Class,  Judge. 


#a>For  other  cases  sw  same  topie  sod  KBT-NUHBBR  In  all  Ker-Nunbersd  Disaati  and  ladezes 
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Action  by  Hany  H.  Aoderson  against  Q. 
A.  Woodward.  Jndgmcot  tor  defendant, 
and  plaintiff  brings  emnr.  Affirmed. 

McOonley  &  McGonley,  of  Sterling,  for 
plaintiff  In  error. 

Hnnson,  Eeatlng  tt  Mnnson,  of  Sterling, 
•fbr  defendant  In  error. 

SCOTT,  J.  Tbi»  is  ao  action  1^  tbe  plain- 
tiff In  error,  brought  In  fbe  county  court  of 
Morgan  county  to  cancel  a  goremment  pet- 
eat  to  a  quarter  section  of  land,  obtained 
hf  tbe  defQjidant  Woodward  under  the 
bomeatead  laws  of  the  United  States.  A  de- 
murrer to  the  complaint  was  sustained  by 
tbe  conn^  court,  and.  the  plaintiff  electing 
to  stand  on  his  om^lnt,  the  action  was 
dismissed.  The  grounds  of  tbe  demurrer 
were:  (a)  lliat  tbe  county  court  was. 
without  jurisdiction  of  the  subject-matter ; 
and  <b)  that  the  court  was  without  Jurlsdtc- 
tlcoi  to  determine  the  action  because  of  the 
amount  inrolved.  A  writ  of  error  Issued 
from  this  court  to  the  county  court,  and 
upm  review  by  this  court  tbe  Judgment  of 
the  county  court  was  reversed.  Anderson  v. 
Woodward,  57  Colo.  53, 140  Pac.  m  There- 
after the  county  court  overruled  the  demur- 
rer, and  the  defoidant  answered  generally. 
The  cause  was  then  tried  In  the  county 
court,  and  Judgment  rendered  in  favor  (KF 
Qie  plaintiff.  The  cause  was  appealed  to 
the  district  court,  where  trial  was  bad  de 
novo,  and  Judgment  rendered  on  the  merits 
In  favor  of  the  defendant  This  Judgment 
la  now  before  us  for  review. 

There  Is  no  dispute  as  to  the  material 
facts,  which  are.  In  substance,  that  the  tract 
of  land  was  vacant  government  land,  sub- 
ject to  entry  under  the  homestead  lawn  of 
tbe  United  States,  and  In  the  matter  of 
which  the  Interior  Department  had  exclu- 
sive control ;  that  on  the  8th  day  of  August, 
1898,  one  George  Raugh  entered  the  tract  as 
a  government  homestead,  and  In  S^tember, 
1903.  made  final  homestead  proof,  and  re- 
ceived his  final  receiver's  receipt  therefor, 
whidi  io  due  course  and  in  the  absrace,  of 
fraud  would  hare  entitled  him  to  a  govem- 
ment  patent  But  before  the  Issuance  of 
patent  and  upon  investigation,  the  Umd  De- 
partment, acting  In  the  course  of  its  regular 
procedure,  instituted  a  proceeding  before  the 
local  land  office  for  the  cancellatlMi  of  the 
final  receiver's  receipt  theretofore  Issued  to 
Bau^  whereupon  Rang^  was  notified  to 
a;^>ear  and  show  cause  why  his  entry  should 
not  be  canceled.  Upon  the  application  of 
Raugh,  May  21,  1907,  was  set  for  snCh  bear^ 
Ing,  but  this  date  was  later  vacated  upon 
the  application  of  the  special  agent  of  tbe 
department. 

Upon  April  24,  1907,  and  before  another 
date  had  been  fixed  for  the  bearing,  the  de- 
fendant Woodward,  filed  his  appUcati<m  to 


contest  the  entry  of  Baugfa.  This  applica- 
tion, by  reason  of  the  pendency  of  tbe  gor- 
emment  proceeding  was  without  the  Juris* 
diction  of  tbe  local  office,  and  under  the 
rules  of  tbe  defMrtment  was  transmitted  to 
tbe  Commissioner  of  tbe  Ooieral  land  Of- 
fice for  consideration  and  action. 

On  June  17,  1907.  the  commissioner  allow- 
ed the  filing  of  tbe  omtest  by  Woodward, 
vriilch  gave  him  the  status  of  a  contestant 
of  the  Raugh  esAvy. 

In  the  meantime,  and  on  June  4. 1907.  An- 
derson, the  pUUntiff  herein,  filed  with  tbe 
officers  of  the  local  land  <^kMt  the  duly  oe- 
cuted  relinquishment  of  Raugh  to  his  home- 
stead entry,  •wbanbj  Raugh  relinquished  ail 
his  rights  to  the  government  At  tbe  same 
time  Anderson  filed  bis  a]H>Ucatl«i  to  enter 
tbe  land  under  the  deaert  land  law,  whldi 
application  was  rejected  by  the  local  oBt' 
cers  June  11,  1907.  The  local  officers  trans- 
mitted the  Raugh  zellnqnlshment  to-  the 
General  Land  Office.  On  July  7,  1907,  tbe 
cmnmlssioner  accepted  the  Rau^  relinqnish- 
ment,  and  directed  the  local  office  to  notify 
Woodward  of  his  pr^erence  rigjit,  as  a  om- 
testant,  to  enter  the  tract,  and.  In  the  ereat 
be  did  exercise  such  ri^t,  tbsax  to  reject  the 
application  of  Anderson. 

This  proceeding  la  one  authorised  by  act 
of  Congress'  and  pimnulgated  by  General 
Land  Office  drcnlar  letter  of  January  25, 
1904,  and  whldi  allows  a  contestant  of  a 
land  entry  a  preferred  right  of  80  days  in 
wblch  to  enter  the  land  where  the  contested 
entry  la  canceled. 

Woodward  duly  raitered  the  land  as  a 
homestead  within  the  30  days  allowed,  and 
has  received  his  patrat  thwennder  fixHu  fbe 
government,  patent  Is  sou^t  to  be 

canceled  In  this  suit  In  the  meantime,  and 
on  June  16,  1910,  on  appeal  from  the  ac- 
tion rejecting  his  application,  the  Secretary 
of  tbe  Interior  decided  that  Woodward  was 
not  entitled,  under  the  drcumstances^  to  a 
preferred  right  ot  entry,  and  directed  t2iat 
he  be  notified  to  -show  cause  why  his  home- 
stead entry  should  not  be' canceled.  Upon 
this  bearing  to  dkow  caus^  tbe  Secretary  of 
the  InteriOT  reversed  tats  former  decision, 
and  affirmed  the  action  of  the  local  otOcers 
In  rejecth^;  the  application  of  Anderson,  and 
validated  the  entry  of  Woodward. 

The  land  Involved  In  this  case  was  open 
government  land,  subject  to  disposition  to 
qualified  mtrymen  through  the  Interior  De- 
partment There  la  no  suggestion  of  fraud 
upon  the  part  ot  Woodward,  who  obtained 
the  goremmoit  patoit,  nor  that  be  did  not 
in  good  faith  fnlly  cnnply  with  the  home- 
stead laws  in  every  respect  The  sole  ques- 
tion was  a  controversy  between  two  claim- 
ants for  original  entry,  each  had  his  heaiw 
Ing  before  the  d^rtmrat,  and  Uie  case  was 
finally  determined  by  the  Se<!retary  the 
Interior,  tbe  lawful  and  final  authority  In 
sadk  mattarfl. 
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[1, 1]  This  action  In  tact  seeks  a  review  of 
the  prooedare  and  condnston  at  Uie  Interior 
D^rtment,  which  had  ezdaslve  Jnrtsdic- 
tloD  orer  the  sabject-matter,  and  with  the 
sole  anUiorlty  to  determine  between  the  con- 
flicting claims  of  entrymen.  TUs  the  courts 
hflTe  no  power  or  authority  to  do,  and  In 
SDdi  a  case  are  wh<rfly  without  jnrlsdlctlMi 
in  the  premises.  Otherwise  ttiere  would  be 
constant  conflict'  between  state  and  federal 
authority  over  matters  with  whidi  the  fed- 
eral government  alone  has  to  do.  It  would 
produce  at  once  a  state  of  chaos  in  the  dls- 
posltlon  of  the  public  domain,  and  destroy 
the  stability  of  government  land  patents  up- 
on which  all  snch  titles  rent 

It  will  observed  that  Anderson  made 
no  oitry,  complied  with  no  law  In  relation 
thereto,  and  therefore  could  not  in  any 
event  be  decreed  to  have  any  lnta«st  In  the 
patent,  as  In  trust  or  otherwise.  His  (»ly 
dalm  Is  that  the  Secretary  of  the  Interior 
d«iled  him  the  right  to  make  an  original  en- 
try for  the  reasim  that  a  preferred  right  to 
enter  the  tract  rested  in  Woodward,  by  vir- 
tue of  his  contest  Hence.  If  the  court  had 
the  power  to  do  so,  and  It  It  were  to  cancel 
the  patent,  It  conld  confer  no  right  upon  An- 
derson In  and  to  the  land.  Tbe  cancellation 
of  Qte  patent  conld  do  no  more  than  to 
cause  the  land  to  revert  to  the*  government, 
subject  to  entry  by  any  qoallfled  «itryman, 
under  the  rule  of  first  In  tlme^  first  In  right. 

^e  right  to  title  to  public  lands  by  en 
entryman  can  only  be  acquired  1^  compli- 
ance with  the  law  under  whi(*  title  Is 
claimed.  In  this  case  Anderson  claims  only 
error  upon  the  pari  of  the  d^rtment  In  re- 
fusing to  permit  him  to  make  A  desert  land 
entry.  He  does  not  assert  or  prove  that  he 
entered  upm  the  land,  made  any  Improve- 
ment thereon,  or  did  any  other  thing  toward 
compliance  with  the  desert  land  law.  His 
appUcatl<n  was  made  12  years  idnce;  and, 
evm  though  the  secretary  erred,  which  we 
liave  no  power  to  determine,  then  Anderson 
by  his  ccatduct  has  long  since  abandoned  any 
right  he  may  have  bad  In  the  premises. 

The  rule  as  to  when  and  how  a  patent  is- 
sued by  the  Land  Department  of  the  govern- 
ment may  be  attached  in  the  courts  Is  well 
stated  In  32  Cyc.  1040: 

"A  patent  issued  by  the  Land-  Department  for 
land  which  is  within  its  jurisdiction  and  power 
of  dispoBition  is  not  open  to  collateral  attack 
for  either  mistake  of  (act  or  error  of  law  on. 
the  part  of  die  Land  Department,  and  the 
patentee  can  he  deprived  of  his  rlchti  only  by 
direct  proceedings  in  equity  to  which  he  must 
be  a  party  and  of  which  he  must  have  notice. 
But  where  the  title  to  land  had  pasaed  from 
the  United  States  before  the  claim  on  which  a 
patent  is  based  was  initiated,  oe  where  the  land 
is  reserved  from  sale  and  disposition  for  gov- 
ernment purposes,  or  dedicated  to  any  special 
srarpose,  or  withdrawn  from  sale  and  entry  as 
being  within  or  subject  to  selection  under  a 
grant  in  aid  of  railroads  or  internal  improve- 


ments, or  la  reserved  by  a  daim  under  a  Span- 
isb  or  Itfezican  grant  sub  Jadice,  or  where  Con- 
gress has  made  do  provision  (or  the  disposition 
of  sndi  land,  or  the  statute  under  which  th» 
patent  was  issned  bad  been  previously  repealed, 
or  the  land  was  known  to  be  of  a  character  not 
subject  to  any  entry  such  as  that  on  which  tiio 
patent  is  baaed,  a  patent  (or  such  land  is  vdd 
on  its  face,  and  may  l>e  collaterally  attadced 
in  an  action  at  law.** 

This  doctrine  was  approved  in  Aq>en  v. 
Aspen  T.  Co.,  10  Colo.  191,  15  PaC  7M,  Iff 
Pac.  160,  where  it  was  said  that: 

**^nie  patent  cannot  be  collaterally  attacked, 
and  its  validity  must  be  assumed." 

It  Is  the  setUed  rule  of  law  that: 

"A  patent  to  land,  the  diqwdtioD  of  whidi  Che 
l^and  Department  has  Jurisdiction,  is  l>oth  the 
judgment  of  the  department  aa  a  quasi  judidal 
tribunal  and  a  conveyance  of  the  legal  title  to 
the  land,  and  hence  is  conclusive  in  a  court  of 
law,  and  as  against  all  persons  whose  rights 
did  not  commence  previous  to  its  emanati(», 
aa  to  the  land  thereby  conveyed,  the  qualifica- 
tions o(  the  person  to  ^om  the  patent  was  is- 
sued, the  title  o(  the  patmtee,  and  bis  per(6no- 
aiice  of  the  conditions  required  by  the  act  o{ 
Congress  under  whidi  the  patent  was  issued.** 
32  Cyc  1038. 

It  was  said  npcm  this  point  by  Mr.  Jus- 
tice Harlan  in  De  Guyer  v.  Banning,  167  IT. 
S.  723.  17  Sup.  Ct  9S7,  42  L.  Bd.  340,  quot- 
ing Mr.  Justice  Field  in  Beard  v.  Fedny,  3 
Wall.  492,  18  L.  Bid.  88: 

"It  is  in  this  effect  of  the  patent  as  a  record 
of  the  government  that  its  security  and  protec- 
tion chiefly  lie.  If  parties  asserting  interests 
in  lands  acquired  since  the  acquisitioa  o(  the 
country  could  deny  and  controvert  this  record, 
and  compd  the  patentee,  in  every  suit  for  his 
land,  to  establish  the  validity  <HE  his  claim,  his 
ri^t  to  its  conflrmatloD,  and  the  correctness  <tf 
the  action  of  the  tribunals  and  ofEcers  o(  the 
United  States  in  the  location  of  the  same,  die 
patent  would  fail  to  be,  as  It  was  intended  it 
shouU  be,  an  instrument  of  quiet  and  security 
to  its  possessor.  The  patentee  would  find  his 
title  recognized  in  one  suit  and  rejected  in  an- 
other, and  if  his  title  were  maintained,  he  would 
find  his  land  located  in  as  many  dtftereot  places 
as  the  varying  prejudices,  interests,  or  notions 
of  Justice  of  witnesses  and  jurymen  might  sug* 
gest.  Every  foot  upon  whidi  the  decree  and 
patent  rests  would  be  open  to  contestation.  The 
intruder,  resting  solely  upon  his  possesaioa, 
might  insist  that  the  original  daim  was  invalid 
or  was  not  properly  located,  and  therefore  be 
could  not  be  disturbed  by  the  patentee." 

It  Is  evident  that  the  dedslon  rendered  in 
this  case,  &7  Colo.  53,  supra,  was  upon  a 
misapprehension  of  the  facts.  It  was  there 
said: 

"It  has  frequently  been  decided  by  the  Su- 
preme Court  of  the  United  States  that  patents 
for  lands  which  have  been  previously  granted, 
reserved  from  sale,  or  appropriated,  are  vdd. 
and  that  actions  nay  be  mahttalned  to  annul 
such  patents.   Morton  v.  Ndiraska.  21  WaU. 
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900,  22  L.  Ed.  639;  Barfennlns  t.  Chicago,  St. 

fif.  A  O.  B.  Co.,  168  U.  3.  321,  41  L.  Ed. 
ITS,  16  Sup.  Ct  B.  1018." 

TMm  iM  a  correct  statem^t  of  the  law,  as 
wUl  ai>pear  from  the  statement  of  tbe  rule 
above  quoted,  but  can  liave  no  appUcaUoQ 
In  thia  case.  Here  the  land  bad  not  been 
previously  granted,  but,  on  tbe  contrary, 
when  Woodward  made  his  entry  It  was  va- 
cant goremment  land,  subject  to  Jtiomestead 
oitry.  Tbe  only  question  was  as  to  whether 
or  not  Woodward  had  a  preferred  rlgbt  to 
enter  it,  which  was  a  question  excIuslTely 
for  the  Land  Department  to  determine,  and 
solely  within  its  Jurisdiction  and  Judgment 

The  land  had  not  been  granted,  and  it 
had  not  been  reserved  from  sale.  It  was 
onreserred,  vacant  government  land,  within 
tbe  Jurisdiction  and  power  of  the  Interior 
Department,  and  subject  to  entry  under  tbe 
homestead  law. 

The  cases  cited  by  the  court  dearly  illus- 
trate this  exception  to  the  general  rule  of 
finality  of  department  dedsions.  In  tbe  case 
of  Mortem  t.  Nebraska,  sapra,  tbe  lands  in- 
volved were  indisputably  saline  lands,  and 
had  by  acts  ot  Oongress  been  expressly  re- 
served from  settlement  and  private  entry. 
Hence  the  Land  Department  had  no  anthor- 
Ity  or  power  to  permit  private  entries  upon 
tbem,  and  therefore  such  entries  were  void, 
and  it  was  clearly  within  the  Jurlsdlctim  ot. 
tbe  courts  to  so  determine. 

In  the  case  of  Bnrfennlng  v.  Chicago,  St 
P.,  M.  &  O.  Ry.  Co.,  supra,  the  rule  and  Its 
application  is  so  plainly  stated  as  to  admit  of 
no  mistake.  Speaking  through  Mr.  Justice 
Brewer,  tbe  court  said: 

"It  has  undoubtedly  been  affirmed  over  and 
over  agsin  that  in  the  adminbtiatiott  ef  the 

public  land  system  of  the  United  States  ques- 
tions of  fact  are  for  tbe  consideration  and 
judgment  of  the  Lflnd  Department,  and  that  its 
judgment  thereon  is  final.  Whether,  for  In- 
stance, a  certain  tract  is  swamp  land  or  not, 
saline  land  or  not,  mineral  land  or  not,  presents 
a  qnestiOD  of  fact  not  resting  on  record,  depend- 
ent OD  oral  testimony ;  and  it  cannot  be  doubt- 
ed Uiat  tile  dedrion  of  the  Land  Department, 
one  way  or  the  other,  in  reference  to  these  ques- 
tions is  conclusive  and  not  open  to  relitigation 
in  the  courts,  except  in  those  cases  of  fraud,  etc., 
which  permit  an;  determination  to  be  re-ex- 
amined. Johnson  r.  Towsley,  13  Wall.  72  [20 
"L..  Ed.  485] ;  Smelting  Company  v.  Kemp,  104 
U.  8.  636  [26  L.  Ed.  875] ;  Steel  v.  Smelting 
Company,  106  U.  8.  447  [1  Sup.  Ct  389,  27 
L.  Ed.  226] ;  Wright  v.  Roseberry.  121  U.  S. 
■488  [7  Sup.  Ot  086,  8a  L.  Ed.  1039J;  Heath 
-r.  WaUace.  138  U.  S.  678  pi  Sup.  Ct.  880,  34 
i:..  Sd.  1063] ;  McCormlck  v.  Hayes,  109  U.  S. 
382  Eie  Sup.  Ct  87,  40  L.  Ed.  171]. 


"Bot  It  is  also  equally  true  that  when  bf 
act  of  Oongress  a  tract  ot  land  has  bean  re- 
served from  homestead  and  pre-emption,  or  ded< 
icated  to  any  special  porpose,  proceedings  In 
the  Land  Department  in  defiance  of  such  ria- 
ervation  or  dedication,  although  culminating  in  ' 
a  patent,  transfer  no  title  and  may  be  chal- 
lenged in  aa  action  at  law.  In  other  words,  the 
action  of  the  Land  Department  cannot  override 
the  expressed  will  of  Congress,  or  convey  away 
public  lands  In  disregard  or  defiance  thereof. 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  646  [26 
L.  Ed.  875] ;  Wright  v.  Boseberry,  121  U.  8. 
48a  519  [7  Sap.  Ot  »85.  30  L.  Bd.  1039]; 
Doolan  v.  Carr.  128  U.  S.  818  [8  Sup.  Ct  1228, 
31  L.  Ed.  844);  Davis,  Adm'r,  v.  Weibbold, 
139  U.  S.  507,  629  [11  Sup.  Ct  628,  35  I*  Ed. 
238] :  Knight  v.  U.  S.  Land  Ass'n,  142  U.  S. 
161  [12  Sup.  Ct  268,  35  L.  Ed.  974]." 

Counsel  for  defendant  In  error  on  oral  ar- 
gument cite  Doepel  v.  Jones,  244  U.  S.  806, 
37  Snp.  Ct.  645.  61  U  Ed.  1158,  as  sustain- 
ing his  contention.  In  that  case  plaintiffs 
sought  by  a  proceeding  in  equity,  not  to  can- 
cel the  patent,  but  to  substitute  the  plain- 
tiffs' rights  thereunder  as  being  held  In  trnst 
for  plaintiffs.  Tbe  plaintiffs  were  heirs  of 
an  entrymao  whose  entry  had  been  canceled 
for  frand,  and  a  subsequent  entry  and  pat- 
ent had  been  granted  to  defendant  It  was 
said: 

"It  seems  superfluous  to  reason  to  demon- 
strate that  no  equitable  right  to  hold  the  pat- 
entee as  a  trustee  could  possibly  arise  in  favor 
of  the  plaintiffs  In  error,  since  the  applicatiim 
to  enter  niton  which  they  rely  was  in  legal  con- 
templation nonexistent  and  hence  could  afford 
no  basis  for  equitable  rights  of  any  character." 

The  case  clearly  sustains  the  view  we 
adt^t  In  that  case  tbe  entry  bad  been  can- 
celed for  fraud,  and  In  this  case  no  entry 
by  Anderson  ever  existed.  That  was  an  ac- 
tion in  equity,  praying  for  a  substitution  of 
title  under  the  patent  niere  tbe  validity 
of  the  patent  was  not  questioned;  here  It  is 
sought  to  cancel  tbe  patent  because  of  an 
erroneous  ruling  of  ^e  Land  Department 
made  In  the  lawful  exercise  of  its  anthorlty, 
and  which  by  all  authority  most  be  held  to 
be  final. 

It  Is  clear  ttiat  the  court  was  without  Jn- 
risdlction  of  tbe  subject-matter  of  this  case. 
But  the  court  assumed  jurisdiction  and  tried 
the  case  on  its  merits,  and  found  against 
the  plaintiff  to  error,  and  evea  In  this  par* 
ticnlar  we  find  no  ground  tar  error. 

The  judgment  la  affirmed. 

OARBilOUES,  a  3n  and  DBNISON,  J„ 
concur. 
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INTEKNATIONAL  TRUST  CO.  t.  CLARK 
HARDWARE  CO.     (No.  9074.) 

(Supreme  Conrt  of  Gtdcmdo.   April  7,  1919.) 

1.  Appkaz,   aud   Sbbob  ^9996— Bstikw— 

FiRDiNOS— Ueohanics'  Lqen. 
In  action  involving  question  of  when  me- 
chanic's lien  attadied,  finding  that  the  articles 
furnished  were  famished  under  one  contract 
will  Dot  be  disturbed  on  appeal,  where  it  ia  fair- 
ly inferable  from  the  ertdenee  that  they  were  so 
furnished.  - 

2.  MinES  AND  MlNKBALa  4»112(1)— MCCHAH- 
ICB'  LlENft— TIMZ  OF  ACCBUAl/— "COHTIIIU- 
OUS  Tbansaction ." 

When  all  the  items  In  an  account  relate  to 
cue  transactioii,  it  constitutes  a  "ccmdiiuous 
transactioD." 

8.  MiNBa  AND  Minerals  «s»117— Mbchanicb' 
LiKNs  — Tin  or  Acceual— Running  Ao- 

'  OOnHT— BriDENCE. 

Where  evidence  showed  that  hardware  com- 
pany agreed  with  manager  of  mining  company 
to  famish  anpplies  needed  in  operatiou  of  mioe, 
payments  therefor  to  be  made  monthly,  a  find- 
ing that  there  was  an  arrangement  for  a  ran- 
niog  account  was  juatiflad. 

4.  Minis  and  Minbbau  «s9ll2(l)— Mbchan* 
ICS*  LiBNS— TniE  or  Acobual— Cokstbuo- 
TioH  or  Statute— "WoBK." 
Mining  company's  lien  for  materials  fur- 
nished under  Mechanics*  Lien  Act  1899,  |  4, 
relates  back  to  date  when  first  materials  were 
fumiebed  under  section  6,  providing  that  "all 
liens  •   •   •   relate    back    to  •   •   •  com- 
mec cement  of  work";  each  section  applying  to 
"all  liens,"  and  not  bting  limited  in  its  opera- 
tion by  use  of  word  "work,"  since  such  word  t«- 
fera  to  beginning  of  operationa  under  the  con- 
traeti  and  not  to  the  labor  of  some  mechanla 

[Bd.  Note.— For  other  definltionB,  see  Words 
and  Phrases,  S^rst  and  Seetmd  Soies,  Work.] 

Department  1. 

Error  to  District  Court,  Gilpin  County; 
H.  S.  Glass.  Judge. 

Action  between  the  International  Tmat 
Company  and  tbe  Clark  Hardware  Company. 
Judgment  for  latter,  and  formOT  brings  error. 
Affirmed. 

Huskies  ft  Dorsey,  E.  I.  Thayer,  and  Wm.  M. 
Bmd.  Jr.,  all  of  Denver,  for  plaintiff  in  error. 

W.  0.  Matthews  and  W.  O.  Fnllerton,  both 
of  Central  City,  for  defendant  in  error. 

TBLLBR,  J.  Tbla  cause  is  before  us  on 
MTor  to  a  jodgmoit  of  the  district  court  of 
Ollpln  county,  wherein  the  defendant  in  error 
was  adjudged  entitled  to  a  lien  under  the 
mediauic's  lien  act  of  1899  (Laws  1899,  p. 
261),  (m  certain  mining  pr<^rty  which  had 
beean  conveyed  to  tbe  plaintifl  In  error,  as 
trustee  to  secure  a  bond  issue. 

The  defendant  In  error,  according  to  the 


undisputed  evidence^  furnished  to  tbe  Topeka 
Consolidated  Mining  Company,  whldi  owned 
said  mining  property  and  executed  a  deed  of 
trust  thereon  to  secure  said  bonds,  various 
mining  sui^lies  for  tbe  working  of  its  mln^ 
uptm  what  tbe  court  found  to  be  "an  open 
and  contlnnons  account,"  upon  which  there 
was  a  tralance  due  to  said  hardware  company. 
The  court  further  found  that  tbe  first  of  said 
supplies  7as  furnished  to  said  mining  com- 
pany on  the  Ist  day  of  December,  1909,  upon 
said  account.  Hie  deed  of  trust  to  tbe  plaliH 
tiff  In  error  was  executed  July  1,  1911.  The 
court  accordingly  held  that  the  lien  of  de- 
fendant In  error  related  back  to  December  1, 
1909,  and.  was  therefm  miwrlor  to  the  lien 
of  the  deed  of  trust. 

The  questlMi  of  priority  of  Uaa  im  thus 
presented  for  our  consideration. 

Plaintiff  In  error  contends,  first,  that  the 
supplies  were  furnished  under  several  con- 
tracts, and  hence  tbe  lien  does  not  relate  back 
to  the  date  when  tbe  first  materials  were  de- 
livered. 

It  is  to  be  observed  that  tbe  lien  is  dalmed 
under  section  4  of  said  act  which  provides  In 
terms  for  a  lien  for  materials  furnished  for 
mining,  or  prospecting  for  metals. 

11,21  Tbe  rule  is  that,  when  it  Is  fairly 
Inferable  that  the  articles  were  furnished  un- 
der one  contract,  a  finding  that  they  were  so 
furnished  will  not  be  disturbed.  Fulton  Iron 
Works  T.  N.  C.  Mining  &  Smelting  Co.,  80  Mo. 
265.  And  when  all  the  items  in  an  account 
relate  to  one  transaction  It  constitutes  a  con- 
tinuous transaction.  Lamb  ft  Son  t.  Hanne- 
man,  40  Iowa,  41;  Jmea  mi  Liens,  1435; 
and  State  Bank  r.  Phimmer,  S4  Cola  144, 129 
Pac.  819.  The  case  ct  VUMb  t.  Dat^  Gold 
Mining  Co.,  26  Utah.  76,  60  Pac  628,  InTolves 
fftcts  almost  identical  with  those  In  the  caae 
at  bar.  The  contracts  were  held  to  be  con- 
tinuing, and  .the  Hen  was  allowed. 

[3]  The  erid^ce  shows  tbat  tbe  manager 
of  said  mining  company  made  an  agreement 
wltti  the  hardware  company  for  ancfa  mining 
supplies  as  should  be  needed  In  the  opera- 
tions of  said  ccaniniiy,  paymwts  tberefor  to 
be  made  monthly,  and  the  conrt  was  fnllj 
Justified,  under  tbe  autboritlea,  In  finding 
tbat  there  was  then  an  arrangement  for  a 
running  account 

It  was  an  Issue  for  tbe  court  to  determine 
and  we  would  not  be,  in  any  event,  at  liberty 
to  review  Ite  action  in  tbat  behalf;  there 
being  evidence  to  support  the  findhig.  Tur- 
ner V.  Wentworth,  119  Mass.  458;  H^ena  S. 
H.  ft  S.  Co.  v.  Wells,  16  Mont  66,  40  Pac.  78 ; 
and  Philips  on  Uens,  |  S26. 

[4]  It  Is  ftirth«  urged  tbat  tbe  doctrine  at 
rtiation  under  our  statute  andUes  imly  to  con- 
tracta  for  labor,  because  tbe  statute,  section 
6.  provides  for  a  ration  "bacik  to  tbe  tinw 
of  tbe  commencement  of  the  work" ;  tbe  fur- 
nisbing  of  materials  not  being  mentioned. 
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Tbe  proTlston  Is,  however,  that  "all  tlens 
establtsbed  bj  Tlrtne  of  this  act  sliall  relate 
badb,"  etc,  and  this  broad  and  IndnslTe  lan- 
guage must  prevail  as  against  s  sui^sed 
limitation  from  the  use  of  the  word  "work." 

Moreover,  the  statute  refers  to  the  com- 
mencement of  the  work,  that  Is,  the  beginning 
of  operations  under  the  contract,  and  not  to 
the  labor  of  some  mechanic  or  labors. 

Ttils  construction  Is  followed  in  State  Bank 
T.  Plommer,  supra,  and  a  lien  lor  work  and 
material  dated  from  the  commencement  of 
CMistrQctlon  was  sustained. 

It  does  not  appear  that  the  interpretation 
ni^ed  by  counsel  has  erer  been  glren  to  the 
statute,  and  we  think  It  is  not  wairanted 
the  language  nsed. 

We  find  no  error  in  the  record,  and  the 
Judgment  is,  accordingly,  affirmed. 

OABBIGUBS,  a  J.,  and  BUBKB.  J., 
concur. 


m  Colo,  lu) 

BOARD  OF  COITRS  OF  BL  PASO  COUN- 
TS et  al.  V.  CITY  OF  COLORADO 
SPRINGS.    (No.  90S6.) 

(Supreme  Court  of  Colorado.   Ajwfl  7,  1919.) 

1.  OouBTs  ^s>188  —  JtmsnionoK  —  DnnioT 
Ootntr— AonoR  aoairst  Covrtt— "Acmnr 
AT  Law." 

In  view  of  BeT.  St  1908,  {|  1177.  1181- 
1183,  providing  that  counties  may  be  saed, 
district  court  had  jurisdiction  of  dty's  suit 
against  county  to  recover  taxes  assessed  against 
connty  for  special  improvement,  since  action 
being  to  recover  money  was  an  action  at  law, 
notwithstanding  joinder  of  mandamus  to  compel 
county  to  pay  judgment. 

[Ed.  Note.— For  other  defluitloDS.  see  Words 
and  Phrases,  JElrst  and  Second  Series,  Action 
mt  Law.1 

PxuDmo  •=»406(8)—M»ntiNDn»— Waiv- 
es BT  AlfBWBft— MANDAHUS. 

Joinder  of  mandamus  in  dty's  action  against 
county  to  recover  special  assessmeut  was  waived 
by  count/s  answer. 

8.  Mahdauus  «s>187(7)  — Appui.— Asbisit- 

MKNTS  or  Eaaoa-NECESSITT  FOB. 

Conrt's  action  In  denying  writ  of  man  da- 
mos  without  prejudice  In  city's  action  to  recover 
special  assessment  from  county.  In  which  man- 
damus bad  been  joined,  will  not  be  considered 
on  ai»peal  where  no  error  was  assigned. 

4,  COUBTS  «=3l83— JnUSDIOnON— BXISTBHOK 

or  Cause  or  Aonon— DKrxNss. 

District  court's  jurisdiction  of  city's  action 
against  county  for  special  assessment  does  not 
depend  upon  whether  city  had  power  to  levy 
assessment,  since  upon  question  of  jurisdiction 
the  existence  or  nonexistence  of  a  cause  of  ac- 
tton  or  defense  Is  Immateiial. 


6.  Cotrifnzs  4=3206— Actioh  AOAinsT. 

County  is  not  sovereign  in  the  seufi«  that  It 
is  exempt  from  suit  except  by  its  own  consent. 

e.  States  «s>191(1>— Suit  agaikst. 

A  state  bj  statute  may  ccmaent  to  being 
sued. 

7.  Hunioipai.  Oobporatiohb  •^»426— Sps- 

cuAL  AasBssiCEirrs— Couittt  Peopbbtt. 
A  dty  may  levy  special  improvement  taxes 
on  coun^  property  within  the  dty,  and  may 
enforce  payment  thereiA 

&  MUmOIPAI.    GOSPOEATIOHS    «s»406(2)  — 
POWEBS— AbSESBUBUT— "LOOAL  CONOEBH." 

Under  Const,  art  20^  authorizing  city  to 
assume  powers  "of  local  concern,"  city  which 
has  by  ita  darter  assumed  such  powers  has 
right  to  levy  special  improvement  tax  against 
county  property  situated  within  dty;  assess* 
meats  for  local  improvements  being  "of  local 
concern." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Local  Concern.] 

9.  EaBBUENTB  ^9l-~DBTEBinNABLE  FeE  OB 

Easement— Con VETANCE  to  County. 
In  view  of  Rev.  St  1908,  i  675,  conveyance 
of  land  to  county,  conditicmed  to  revert  if  Uq- 
oor  Is  add  mi  premises  or  if  property  Is  used 
for  purpose  other  tlian  as  a  ^te  for  a  court- 
bouse,  and  requiring  county  to  keep  park  around 
courthouse,  conveyed  determinable  tee,  and  not 
a  technical  easement,  where  there  was  nothing 
in  deed  to  show  that  anything  but  determinable 
fee  was  intended. 

10.  Deeds  «s>9&~Coitbisooik«— -IiraEm  or 
Pabtikb. 

Deeds  diould  be  given  meaning  Intended 
the  parties,  to  be  derived  from  its  contents. 

IL  Deeds  «ss>95— Oohbtbdoiioh— O^HifiOAL 

WOBDS. 

Words  having  well-recognised  legal  effect 
will  be  given  such  effect  unless  there  la  some- 
thing else  in  instrument  to  show  l^t  anodier 
meaning  was  intended. 

12.  TkUSn  «=>208— COHVBTAHOB  BT  TbUBTBB 

— TmjL 

Deed  of  grantors  who  bold  property  in  trust 
conveys  the  legal  estate  In  fee  subject  to  the 
trusL 

18.  Municipal  Cobfob^tions  <8=>538  —  As- 
BEssuENTS— Collection — Pbesentmbnt  or 
Claim  to  County. 
City  having  ordinance,  authorized  by  char- 
ter, providing  that  assessmoits  if  delinquent 
for  thirty  days  shall  be  collected  by  suit,  was 
not  required  to  present  daim  for  assessment  of 
county  property  to  county  commissioners  before 
bringing  action  therefor  against  county;  dty 
having  right  under  home  role  amendment  to 
provide  method  of  collecting  assessments. 

14.  Municipal  Ooepobations  «=>48{2)— Pow- 
ebs— Home  Ruut  amendment— Etteot. 
Home  rule  amendment  ratifies  and  validates 
all  city  has  previously  done  by  duirter. 
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15.  PLEADinO  «=»418(2)  —  OVEBBULHTO  DB- 
KITBBEB— ANBWBBINQ  OVEB— WAIVBB. 

Id  dty's  action  against  county  for  special 
Improrement  taxes,  objection  that  dtjr  liad  no 
eapacitjr  to  sac.  and  all  objeetioiu  in  the  de- 
morm  to  complaint  except  as  to  JuriadictioD 
and  want  of  faicts.  Including  daim  that  count? 
treasurer  was  a  necessary  par^,  wero  waived 

county  answaring  over,  under  Code,  |  79. 

16.  Pabtibs  «s»76(S)— Deuubub— Gafaoitt 
OF  puzHTivp— Want  of  SumciEWT  Facts. 

In  dty's  action  against  county  to  recora 
assessment  fw  apedal  Improvements,  objection 
that  city  had  no  right  to  recover  assessment, 
because  it  was  not  due  dty,  but  to  some  <Hie 
else,  was  not  reached  by  demurrer  for  want  of 
capadty  to  sue,  but  only  by  demurrer  for  want 
of  auffident  facts. 

17.  MtntlCIPAX.  GOBPOBATIOHS  ^saCSS—Sn- 
CULL  AaSESBHENTGh-RlOHT  TO  BEXKO  AO- 
TIOIT. 

Gity  bad  right  to  bring  action  to  recover 
assesameot  for  spedal  improvements  by  reaooo 
of  its  duty  either  to  proviile  for  asseasments  or 
pay  tbe  bcmdg,  or  by  rensnn  of  fact  that  hy 
ordinance  it  liad  provided  for  collection  by  suit 
after  thirty  day^  delinquency. 

Kd  Banc. 

Error  to  District  Court,  El  Paao  Gt)aDty; 
W.  S.  Morris.  Judge. 

Salt  by  City  of  Colorado  Springs  against 
Uie  Board  of  Oonnty  Couimlssloners  of  El 
Paso  County  and  Van  B.  House  and  others 
as  members  of  said  board.  Judgment  for 
plaintiff,  and  defttidants  bring  error. '  Affirm- 
ed. 

W.  C.  Robinson,  Willis  L.  Htrachan,  and 
O.  E.  Collins,  all  of  Colorado  Springs,  for 
plaintiffs  in  error. 

J.  I*  Bennett,  City  Atty.,  of  Colorado 
Springs  (McKesson  &  Turner,  of  Los  Angeles, 
Ca].,  of  counsel,  on  the  brief),  for  defendant 
in  error. 

Clarence  M.  Hawkins,  of  Denver,  amicus 
curiae. 

rxmiSOS,  J.  The  dty  of  Colorado 
Sprliw  was  (nlginally  Incorporated  under 
the  general  le^slatlve  act,  but  later  under 
artlde  20  of  tbe  Oolorado  Constitution.  This 
article,  as  amended  in  1912,  provides  among 
other  things,  that  dtles  may — 

"legislate  upon,  provide,  regulate  and  control 
*  *  *  tbe  assessment  of  property  in  such 
dty  or  town  for  municipal  taxation  and  the 
levy  and  collection  of  *  *  *  spedal  assess- 
ments for  local  improvements."  See  Laws 
1913,  p.  669. 

By  Its  charter,  art.  1,  |  2,  it  Is  provided 
as  follows: 

"The  legislative,  executive  and  jndldal  pow- 
ers of  the  dty  shall  extend  to  iJl  matters  of 
local  and  municipal  goverumcnt."    "The  dty 


shall  also  bave  all  powers,  privileges  and  fuse- 
titms  which  by  or  pnrsuant  to  the  OonsUtutlon 
of  this  state  have  been  or  could  be  granted  to 
or  exerdsed  by  any  dty  of  tbe  first  dasa." 

The  charter  furthur  pro^des  that  all  the 
legislative  powers  ct  tbB  dty  shall  be  vested 
In  the  counclL 

Under  date  of  the  7th  day  of  April,  1B0». 
the  city  of  Oolorado  Springs  executed  a  deed 
to  the  county  of  El  Paso,  whereby,  In  con- 
sideration of  91  and  Oie  agreement  that  no 
Intoxicating  llqnm  itaoold  be  sold  upon  tiw 
property  conv^ed,  it— 

"granted,  sold,  remised,  released  and  quitclaim- 
ed, and  by  these  presents  does  grant,  liargaln, 
sell,  remise,  release  and  forever  quitclaim  unto 
the  said  iiarty  of  the  second  part,  its  suoees- 
'sors,  legal  representatives  and  assigns,  the  fol- 
lowing described  lands  and  premises:  *  *  * 
Blodi  112  in  the  town  of  Colorado  Springs," 
conditioned  to  revert  if  liquor  was  sold  on  tbe 
premises: 

"Provided,  however,  that  only  so  modi  of 
said  block  shall  be  used  by  the  said  county  ht 
El  Paso  aa  may  be  necessary  for  the  purpose  oi 
erecting  tbereon  a  courthouse  consisting  of  one 
building,  and  for  necessary  paths  and  roadways 
for  ingress  to  said  courthouse,  and  egress  there- 
from." And  that  (he  remainder  of  the  block 
not  so  used,  sbould  be  appropriatdy  kept  and 
maintained  as  a  public  park,  at  the  county's 
expense,  forever: 

"Provided,  further,  that  if  said  block  of 
ground  or  any  part  of  it  shall  at  any  time  be 
used  otherwise  than  for  the  purpose  of  building 
and  maintaining  a  courthouse  thereon,  unless 
it  be  for  the  future  enlargement  of  said  court- 
house." then  all  rights  conveyed  by  tbe  deed 
should  revert  to  the  dty  of  Colorado  Springs: 

"Provided,  that  if  said  county  of  El  Paso 
shall  fail  or  neglect  to  maintain  said  ground 
in  a  suitable  condition  for  park  purposes,  as 
hereinbefore  set  fwth,"  then  the  county  should 
pay  tbe  city  15,000  a  year,  which  the  dty 
should  use  for  maintaining  the  pariL 

Haljendum  to  tbe  party  of  tbe  seomd  part 
and  its  successors  forever : 

"Subject,  nevertheless,  to  the  eooditimis  and 
reservations  hereinabove  named  and  set  forth. 
Bccording  to  the  true  intent  and  meaning 

thereof." 

On  the  same  day  tbe  Oolorado  Springs 
Company,  a  corporation  which  bad  owned  tbe 
site  of  Colorado  Springs,  executed  a  similar 
deed  to  the  county. 

Tt  Is  admitted  that  the  dty  and  tbe  Colo- 
rado Springs  Company,  before  the  convey- 
ance, were  the  owners  of  the  block.  Tbe 
county  took  [>osseaslon  and  built  a  court- 
house, and  Is  still  in  possession,  maintaining 
the  vacant  spaces  in  a  manner  suitable  for  a 
public  park.  July  20,  1910,  tbe  dty  coundl 
passed  "An  Ordinance  Ooncemlng  Public  Im- 
provements," providing  In  detail  for  public 
improvemoits,  and  In  section  7  providing 
that— 
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"When  •  •  •  the  county  •  •  •  shall 
owD  anr  tract  of  land  or  hold  the  tide  to  anj 
land  •  •  •  which  if  owned  by  a  private  per- 
•on  wonld  be  liable  to  aasessment  for  *  *  * 
pablic  improvements  *  *  *  an  asseaameut 
Shan  be  made  agalnrt  mch  land  as  though  luch 
land  irere  the  property  of  a  private  person  and 
the  •  •  •  county  •  •  •  Bhall  pay  the 
amount  of  that  assessment.  If  said  assessment 
is  not  paid  within  thirty  days  *  *  *  suit 
may  be  brought  in  the  district  court  to  enforce 
the  collection  of  such  assessment.  •  •  *  But 
no  such  land  of  the  •  •  •  county  •  •  • 
shall  be  s(dd  under  any  such  JodgmenL" 

Undw  tbls  ordinance  tbe  established 
an  improvemait  district  Indndlng  the  court' 
taonse  block,  and  assessed  ;to  that  tdoch  Its 
proportion  of  the  coat  of  the  improTemeota. 
rnie  dty  demanded  the  amomit  of  the  assesa- 
ment  from  the  county,  and  the  county  refused 
to  pay,  whereupon  tlie  city  brought  tbls  salt 
and  had  Judgment,  and  the  county  brings  the 
case  here  on  error. 

1.  It  la  earnestly  urged,  and  with  very 
Ingenlotu  and  plansdble  argum^t  amicus 
carlse,  that  the  district  court  had  no  juris- 
diction of  this  cause.  The  principal  argu- 
ment on  this  point  is  that  the  district  court, 
under  the  Constitution,  has  Jurisdiction  only 
of  causes  at  law  and  in  equity,  and  that  tbls 
ia  neither. 

t1-S]  We  think  that  the  categories  "law" 
and  "equity"  ^haust  the  category  "actions" 
unless  those  proceedings  which  were  preroga- 
tlves  of  the  crown  In  England,  and  In.  this 
country  are  of  the  state  (as  explained  In 
People  V.  Tool.  36  Colo.  225,  86  Pac.  224, 
22»,  231,  6  U  R.  A.  [N.  S.]  822,  117  Am.  St 
Rep.  196,  People  v.  District  Court,  37  Colo. 
443,  86  Pac.  87.  92  Pac  958,  13  L.  R.  A.  [N. 
S.]  76^  and  other  cases),  can  be  denonUnated 
actions,  so  there  are  no  actions  except  at 
law  and  In  equity.  But,  be  that  as  It  may, 
<x>UQtles  may  sue  and  be  sued  (Rev.  St.  1908, 
|§  1177,  1181-1183),  and  the  present  case  Is 
an  action  to  recover  money,  and  Is  therefore 
an  action  at  law;  the  Joinder  of  mandamas 
does  not  make  It  less  so,  and  therefore  the 
district  court  had  jurisdiction.  If  there  was 
anything  wrong  In  the  Joinder  of  mandamus 
with  thia  action,  it  has  been  waived  by  an- 
swer. Handaraus  is  the  ordinary  and  only 
method  of  compelling  a  cotmty  to  pay  a 
Judgment.  Whether  mandamas  should  Issue 
was  a  question  for  the  court  below.  The 
writ  was  denied  without  prejudice,  and  no 
error  assigned,  bo  that  question  is  not  before 
us. 

[4]  Both  the  counsel  for  the  defendant  In 
error  and  the  amicus  curiee  seem  to  be  con- 
fusing the  question  of  Jurisdiction  ^th  that 
of  the  existence  of  a  cause  of  action.  The 
district  court  has  Jurisdiction  of  any  claims 
against  the  county,  however  preposterous, 
juid,  upon  the  question  of  Jurisdiction,  the 
existence  or  non«f8tence  of  a  eause  of  action 
or  defense  Is  ImmateriaL 


If  the  county  had  no  power  to  incur  the 
alleged  obligation  upon  which  the  tAtS  sues, 
or  If  the  city  had  no  power  to  levy  the  assess- 
ment, then  the  city  has  no  cause  of  action, 
and  the  court  has  power  and  oi^t  so  to 
determine.  So,  of  a  claim  not  presented  to 
tfae  board  of  county  commissioners  under  the 
statute,  the  question  whether  it  was  present- 
ed has  nothing  to  do  with  the  question  of 
Jurisdiction. 

[1, 6]  It  is  urged  that  the  county  is 
sovOT^gn,  an  instrument  of  the  sovereign 
state,  and  so  not  subject  to  the  Jurisdiction 
of  the  court  A  county  is  not  sovereign  in 
the  sense  In  which  the  state  is  sovertign, 
exempt  from  milt  except  by  its  own  consent; 
bat  even  the  state  may  be  sued  if  tiiere  be 
a  statute. 

2.  The  main  question  la  wliether  the  tUj 
has  power  to  levy  special  improrement  taxes 
on  the  county  propwty.  It  idalmg  that  right* 
both  by  the  general  law  and  its  diarter, 
under  article  20  <rf  the  Oonstitatlon. 

As  to  the  first  ground  we  think  the  dty 
is  right  The  authoritieB  are  in  ctmflict,  and 
there  Is  none  In  Colorado,  so  we  are  privi- 
leged to  determine  the  question  as  we  dean. 
Just  in  the  li^t  of  the  argunmts  and  deci- 
sions. 

[7]  We  can  see  no  reason  why  tbe.conn^ 
should  not  in  fairness  pay  the  assessment. 
If  it  is  Just  to  assess  the  private  property 
owners.  It  is  Just  to  assess  the  coun^.  Why 
should  the  county  have  the  use,  for  example, 
of  the  sewers,  and  not  pay  Its  share?  If 
the  county  Is  exen4)ted,  the  remainder  of  the 
property  owners  In  the  Improvement  district 
must  pay  for  an  improvement  which,  on  the 
theory  of  special  assessments,  by  benefiting 
the  block,  benefits  all  the  inhabitants  of  the 
county. 

One  theory  upon  which  public  property  Is 
exempted  from  general  taxation  Is  that  it 
is  idle  for  the  public  to  tax  itself  for  the 
purpose  of  paying  money  to  Itself.  This 
argument  obviously  does  not  apply  to  special 
assessments  for  segregated  Improv^ent  dis- 
tricts, still  less  to  the  case  of  county  property 
In  a  small  improvement  district 

This  court  has  held  that  the  exemptlm 
from  taxation  expressed  In  the  Colorado  Con- 
stitution does  not  apply  to  special  assess- 
ments. Denver  v.  Knowles,  17  Colo.  204,  30 
Pac.  1041,  17  L.  B.  A.  135.  And  it  would 
therefore  seem  inconsistent  to  say  that  they 
could  not  be  enforced  against  the  county. 
If  it  be  claimed  that  the  law  furnishes  do 
remedy,  the  answer  is  that  the  law  always 
provides  a  remedy  to  aiforce  any  right  The 
proposition  that  any  right  can  fall  for  ladk 
of  a  remedy  is  obsolete.  The  argument  that 
the  county's  property  Is  not  subject  to  assess- 
m«it  because  It  cannot  be  sold  for  the  same 
is  answered  by  the  proposition  that  it  Is 
not  going  to  be  sold.  The  Justice  of  the 
paymoit  has  beeu  recognized  by  Colorado^ 
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wbo.  bj  reasoD  ot  her  aorenigatj,  could 
not  be  compelled  to  pay  assessments,  yet 
volimtarlly  passed  an  act  to  do  so.  S.  L. 
1917,  pw  110.  The  arenment  thae  county 
fondx  will  be  dlTerted  from  th^  lawfal  nee 
Is  begging  the  qnestlon,  because  the  Questira 
Is  whether  the  use  Is  lawfni. 

Bas  the  county  no  lawfal  right  to  connect 
Its  courthouse  with  a  sewer?  Is  It  powerless 
to  pay  for  the  same?  It  Is  Insisted  that  the 
county  is  sorereign,  a  mere  Instrument  of 
sovereignty,  and  that  taxation  of  It  Is  taxa- 
tion of  the  state,  beyond  the  power  of  the 
dty.  If  there  is  any  decision  which  goes  to 
that  length,  we  do  not  agree  with  It.  There 
is  none  in  this  state.  The  arguments  against 
the  Uabillty  of  the  county  to  assessment, 
however  forcible  and  logical,  are  all  technical, 
and,  in  the  last  analysis,  based  on  the  theory 
that  the  county  is  a  part  of  the  sovereignty. 
The  opposing  arguments,  we  think,  have  right 
and  justice  to  support  them. 

[I]  Upon  the  second  ground,  also,  we  thinli 
the  city  is  right  By  Const  art  20,  the  dty 
was  authorized  to  assume  by  its  charter  any 
powers  which  were  local  and  munldpal  or 
."of  local  concern."  People  t.  Sours.  81  Colo. 
369,  387.  74  Pac,  167,  lOB  Am.  St  Rep.  34, 
By  Its  charter  the  dty  assumes  "the  l^lsla- 
tlve.  executlTe  and  Indidal  powers  in  all 
matters  of  local  and  mnnldpal  government 
and  all  powers,  prlvll^es  and  functions 
which  •  •  •  havo  been  or  could  be 
granted  to  or  nerdsed  by  any  dty  of  the 
arst  class.  Article  1,  |  2.  The  whole  matter 
of  assessment  for  local  Improvements  is  a 
"local  and  municipal"  matter,  Ube  eminent 
domain  for  munldpal  purposes  (see  Londoner 
V.  Denver,  52  Colo.  15,  27,  U9  Pac.  156),  and 
therefore  within  the  authorized  powers  of 
artlde  20  as  Interpreted  1^  the  decisions  of 
this  court  People  v.  Sours,  31  Colo.  369,  74 
Pac.  167,  102  Am.  St  Rep.  34;  Denver  v. 
Hallett.  34  Colo.  398,  83  Pac.  1066.  Indeed 
assessments  for  local  Improvements  would 
seem  to  be  typically  and  pre-eminently  "of 
local  concern."  The  dty's  powers  with  ref- 
erence to  local  assessments  are  therefore 
plenary.  Under  these  powers,  on  July  29, 
1910,  the  dty  coundl  passed  "An  Ordinance 
Concerning  Public  Improvements,"  above 
quoted.  Here  Is  legislation  under  plenary 
power,  and  it  has  the  force  of  legislative 
mactment  The  dty  may,  thertfore,  assess 
and  enforce  the  assessment  against  the 
county. 

[I]  S.  The  cotmty  claims  that  It  does  not 
own  the  block  In  question.  Not  so.  It  is 
admitted  in  the  pleadings  that  its  grantors 
were  the  owners.  The  deeds  in  ivoper  terms 
convey  a  fee  simple,  determinable,  however, 
on  condition  of  sale  of  intoxicating  liquor 
or  cessation  of  use  for  a  courthouse,  and  bur- 
ilened  with  the  proviso  or  condition  that  the 
vacant  part  ot  the  blodc  shall  be  kept  for  a 


park  unless  the  courthouse  be  enlarged  to 
cover  It  Burdens  like  rent  and  other  duties 
are  familiar  attadiments  to  andent  fees,  and 
have  never  bem  abolished,  and  conditions 
snbseqnent  are  Cfnnmon  matters.  The  tigbt 
conveyed  is  certainly  not  a  tedinical  ease- 
ment 

[11-12]  True,  we  should  give  the  deed  the 
meaning  intended  by  the  parties,  but  tbat 
must  be  derived  from  its  contents,  and  when 
words  are  used  whldi  have  a  weU-rec(^nized 
legal  ettect  (in  this  case  by  statute;  R.  S. 
190S,  I  675),  we  must  give  them  tbat  effect 
unless  there  Is  something  else  in  the  Instru- 
ment to  show  that  another  meaning  was  in- 
tended. The  very  purpose  of  technical  words 
and  phrases,  whldi  Is  to  fadUtate  construc- 
tion by  the  use  of  words  ot  known  and  flxed 
meaning,  would  be  frustrated  were  we  to 
do  otherwise.  There  Is  nothing  in  the  pres- 
ent deeds  to  show  that  anything  but  a  deter- 
minable fee  was  Intended,  because  there  is  no 
expression  inconsistent  therewith.  If  the 
grantors  held  the  title  in  trust,  their  deeds, 
nevertheless,  conveyed  the  legal  estate  In 
fee  subject  to  the  trust.  Stephens  v.  Clay, 
17  Colo.  489,  80  Pac.  43,  31  Am.  St.  Rep.  328; 
Llpsdittx  V.  Pe<^1e,  25  Coto.  268,  53  Pac 
UU ;  Lewis  V.  Hamilton.  20  C(Ao.  267.  58 
Pnc.  196.  In  the  deeds  they  took  pains  to 
protect  the  trust  and  the  county  accepted 
the  deeds  on  ttiose  trams,  and  has  no  other 
right  to  the  land. 

[13]  4.  It  Is  dalmed  that  the  dty  should 
have  presented  the  claim  to  the  county  cotn- 
missloners.  The  record  shows  that  the  city 
demanded  and  was  refused,  and,  whether 
that  was  enough  or  not  since  the  dty  under 
the  full  powers  granted  by  Its  diarter  bns 
provided  that  the  assessments.  If  delinquent 
for  30  days,  shall  be  collected  by  suit  in  the 
district  court,  the  cause  of  action  seems 
unquestionable  without  presentment  for  cred- 
it and  allowance.  Section  7,  Ordinance  No. 
817.  ITiat  the  city  may  provide  for  collectiuu 
by  suit  seems  to  follow  from  Denver  v. 
Dumars,  33  Colo.  94,  100,  80  Pac.  114,  holdhig 
that  the  Legislature  might  provide  that 
courte  should  not  try  certain  cases,  and 
Londoner  v.  Denver,  52  Colo.  15,  27',  119  Pac. 
15C,  stating  that  a  home  rule  dty  could  do 
the  same;  but,  indeed,  since  the  dty  may 
"legislate  upon,  provide,  regulate  and  contrt>I 
*  *  * "  the  collection  of  spedal  assess- 
ments, there  can  be  no  question,  at  least  since 
the  home  rule  amendment,  that  it  can  pro- 
vide the  means  and  methods  of  collection,  in- 
cluding suit  In  any  court  of  competent  Juris* 
diction. 

[14]  It  Is  dalmed  that  the  home  mle 
amendmeat  does  not  apply  here,  because  it 
was  enaded  a.ttet  the  levy,  but  it  ratifies 
and  validates  all  tbat  bad  been  previously 
done  by  diarter.  and  so,  inasmuch  as  all 
ttmt  the  dty  liad  done  In  the  present  matter 
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was  within  the  scope  of  local  and  municipal 
matters.  It  mast  be  considered  as  ratified  and 
validated. 

[II,  II]  It  Is  objected  that  the  dty  has  no 
capacity  to  sne.  This  qnestlon  and  all  objec- 
tlona  In  the  deio\irrer  to  the  complaint,  ex- 
cept as  to  jurisdiction  and  want  of  tacts, 
Including  the  claim  that  the  county  treas- 
urer was  a  necessary  party,  were  waived  by 
answering  over  {Code  1906,  {  7»;  Hayden  v. 
Patterson,  8ft  Oolo.  15,  17,  88  Pac  437),  but 
perhaps  counsel's  Idea  Is  that  the  dty  has 
no  right  to  recover  the  assessment  because 
It  is  not  due  to  the  dty  but  to  some  one  else ; 
If  so.  the  question  arises  under  the  danorrer 
for  want  of  sufficient  fiicts  and  not  want  of 
capndty  to  sue.  ' 

[17]  The  dty's  Interest  In  the  asscMroent 
is  snffideot  to  maintain  the  action,  by  reason 
of  its  duty  either  to  provide  for  assessments 
or  pay  the  bonds  (Barber  Co.  v.  Denver,  72 
Fed.  886. 19  a  0.  A.  139),  or  by  reason  of  the 
fact  that  by  Its  legislation  It  has  provided 
for  collection  by  solt  after  80  days'  dtftn- 
quency. 

The  Judgment  should  be  aflhrmed. 
Judgment  afllrmed. 


(«6  Colo.  180) 

ZIMMERMAN  T.  BOABD  OP  OOBTKS  OF 
HOUTT  COUNTY.    (No.  9336.) 

(Supreme  Court  of  Colorado.    April  7,  1919.) 

1.  COVimSB  *=9ll2  —  CONTBAOT  FOE  TEAR- 

scBiBiHO  Tax  Bolus. 
The  expreMlon  "year  prior  to  1911,"  found 
Id  Laws  1913,  p.  601,  f  1,  providing  that  coun- 
ty of  M.,  created  by  Laws  1911.  p.  516,  out  of 
a  part  of  B,  couoty,  shall  let  contract  tor  tran- 
scribing tax  rolls  for  "year  prior  to  1911,"  must 
be  icad  "years  prior  to  1911**;  and  a  con- 
tract for  transcribing  wonld  be  valid  though  it 
provided  that  plaintiff  should  transcribe,  not 
only  for  the  year  1910.  but  also  tor  the  years 
1907,  and  1909. 

2.  CODNTIES  ^16(1)  —  CbCATIOK  OF  NXW 
COUNTT— CONTBAOT  F0»  TBAHBCBlBIHa  TAX 

RoLU— PowEB  TO  Maes. 
Under  Laws  1911,  p.  516,  creating  M.  coun- 
ty out  of  a  part  of  P>  count?,  and  Laws  1913, 
p.  601.  anthorixhig  M.  county  to  let  contract 
for  transcribing  tax  rolls  prior  to  1911,  cover- 
ing propwty  in  M.  county  and  providing  that 
rarh  county  sball  pay  the  same  proportionate 
part  of  expenses  of  transcribing,  the  county  of 
M.  could  bind  the  county  of  B.  by  a  contract 
for  services  in  transcribing  tax  rolls. 

3.  COCNTIKS  «S»16(1)  —  CsBATIOn  OF  NEW 

County — Pbopobtiokate  Expenses. 
Laws  1918,  p.  601,  providing  that  M.  county 
(created  by  Laws  1811,  p.  616,  out  of  a  part  of 
B.  connty)  riiaD  let  contract  for  transcribing 
tax  rolls  prior  to  1911  covering  property  em- 


braced in  M.  county,  and  lliat  esdi  connty 
shaU  pay  the  same  proportionate  part  of  ex- 
penses of  transcribing.  Is  constitutional,  being  a 
part  of  regulations  touching  apportionment  of 
assets  between  the  old  county  of  B.  and  the 
new  county  of  M. 

4.  CotrimES  «=5l6(l)— New  Coukttes— Ad- 

JUBTMENT  of  RiQBTS  ANn  LlABUJTIES. 

The  Legislature  may  malce  such  regnlations 
touching  liabilities  and  assets  of  the  county 
from  which  the  new  one  is  carved,  as  legisla- 
tive wisdom  shall  dictate,  except  as  forbidden 
by  some  express  or  implied  constitutional  inhibi- 
tion. 

0.  CoiTiTTiES  ^»16(1)  — New  CouptxiEe— Ad- 

JUBTUBRT  OF  RiOHTS  AITD  LlABIUTIEB. 

Tbe  Legislature  may  remit  ttie  apportion- 
ment of  assets  and  liabilities  between  the  old 
and  tbe  new  county,  and  the  means  for  doing  so. 
to  any  appropriate  agency. 

Department  3. 

Error  to  District  Court,  Routt  Oonnty; 
Jidtn  T.  Shumate,  Judge. 

Action  by  B.  H.  Zimmuman  against  tbe 
Board  of  County  Commissioners  of  the  Coun- 
ty of  Routt  Judgment  for  defendant  koA 
plaindff  brings  error.  Reversed  and  re- 
manded. 

Joseph  K.  Bozard.  of  Steamboat  Springs, 
for  plaintiff  In  error. 

O.  B.  Monson,  of  Steamboat  Springs,  for 
defendant  in  error. 

ALLEN,  J.  This  la  an  action  brought  by 
the  plaintiff  In  error  against  the  board  of 
county  commissioners  of  the  county  of  Routt 
to  recover  upon  a  contract  for  services  in 
transdlbing  such  of  the  tax  rolls  of  Boutt 
county  as  affect  lands  in  Moffat  county.  The 
amended  complaint  redtee  the  facts  herdn- 
after  noted.  A  demurrer  to  the  ammded 
cnnplaint  was  sustained  by  the  trial  court. 
The  plaintiff  brings  error. 

The  county  of  Moffat  was  created  by  the 
General  Assembly  In  1911,  by  chapter  173, 
Pb  516,  Session  I«WB  1911.  A  certain  part  of 
Routt  county  was  set  apart  for  this  purpose. 
In  the  same  act  provision  was  made  for  male- 
log  a  transcript  of  the  records  of  Boutt 
county  of  all  property  iStuated  in  Moffat 
county,  and  transcribing  the  same  In  tbe 
proper  record  boolts  to  be  provided  by  tbe 
county  of  Moffat.  It  was  further  provided 
that— 

"The  cost  of  transcribing  said  records  sball  be 
paid  by  the  counties  of  Routt  and  Moffat  in  the 
proportion  that  the  assessed  valuation  of  Boutt 
county  bears  to  the  assessed  valuation  of  Mof- 
fat county." 

In  191S  tiie  General  Assembly  passed  an 
act.  the  purpose  of  which  is,  as  stated  in  its 

titie,  as  follows: 
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"An  act  to  deliver  to  Moffat  countTi  the  taxes 
prior  to  the  year  A.  J>.  1911  upon  property 
personal  and  real  which  waa  rituated  Id  the 
l»oundarIeB  of  Moffat  county,  at  the  time  of  its 
asscaamcnt  or  levy  for  taxes  was  made  thereon 
in  full  settlement  between  the  counties  of  Routt 
and  Moffat,  of  all  unpaid  taxes  and  authorizing 
the  county  treasurer  of  Moffat  county,  to  col- 
lect all  such  taxes  to  issue  redemption  certifi- 
cates of  lands  sold  for  taxes  and  to  issue  treas- 
urer's deeds  or  tax  deeds  for  all  lands  embraced 
within  the  territory  of  said  Moffat  county  to 
those  entitled  thereto."  Chapter  165,  p.  601, 
S.  L.  1913. 

Section  1  of  this  act  provides  that: 

"The  county  of  Moffat  shall  let  a  contract  for 
the  transcribing  of  that  portion  of  all  tax  rolls 
•  •  •  for  the  year  prior  to  1911  or  so  much 
thereof  as  Moffat  county  may  desire  to  be  tran- 
scribed, the  property  of  which  either  personal 
or  real,  was  situate  in  the  territory  now  em- 
braced in  the  county  of  Moffat,  at  the  date  of 
Its  assessment  •  • 

[1]  TbB  expression  "year  prior  to  1911," 
found  In  tlie  body  of  the  act,  must  be  cmstm- 
ed  as  if  It  read  "years  prior  to  1911."  for  only 
in  this  way  can  tbe  legiBlatlve  intent  be  car- 
ried out  Tbe  title  of  the  act  uses  the  ex- 
pression "prior  to  the  year  A.  D.  1911,"  and 
further  on  in  the  body  of  tbe  act  reference 
is  made  to  "a  full  settlement  of  all  taxes 
prior  to  tbe  year  A.  D.  1911."  It  was  tbe  evl- 
dmt  Intention  of  the  Legislature  to  enable 
Ifoffat  county  to  receive  all  the  uncollected 
taxes  levied  wltbln  its  pres«Qt  territorial 
limits  prior  to  the  year  1911,  Instead  of  only 
diose  remaining  uncollected  on  property  as- 
sessed during  the  year  1910  or  "year  prior  to 
1911." 

Pursuant  to  tbe  act  of  1913,  above  men- 
tioned, tbe  county  of  Moffat  let  tbe  contract, 
sued  on  in  tbe  instant  case,  to  the  plalntlCt  In 
error.  The  contract  provided  that  the  plain- 
tiff in  error  should  transcribe  certain  tax 
rolls  of  Routt  county,  not  only  for  tbe  year 
1910,  but  also  for  tbe  years  1907,  1908.  and 
1909.  Under  our  construction  of  the  statute, 
as  indicated  in  the  preceding  paragraph, 
no  objection  can  be  made  to  the  amended 
complaint,  or  to  tbe  contract  in  question,  be- 
cause it  related  to  transcribing  tax  rolls 
for  other  years  prior  to  1911  than  the  year 
.1910  alone. 

[2]  The  contract  Involved  In  this  contro- 
versy, which  was  let  by  Moffat  county  to  the 
plaintiff  in  error,  provided  that  the  county 
of  Routt  should  pay  a  part  of  the  expenses 
of  transcribing  the  tax  rolls.  It  la  upon  this 
part  of  the  contract  that  plaintiff  In  error 
brought  this  action  against  the  county  of 
Routt.  It  Is  contended  by  the  defendant  In 
error  that  the  statute  does  not  authorize  the 
county  of  Moffat  to  render  the  county  of 
Routt  liable  to  any  third  party,  or  hind  It 
by  a  contract,  for  services  in  transcribing 
tax  rolls.  We  do  not  agree  with  this  conten- 


tion. Tbe  statute  provides  that  the  county 
of  Moffat  shall  let  the  contract,  and  further 
provides  "that  each  county  shall  pay  the 
same  proportionate  part  of  tbe  expenses  of 
transcribing  said  tax  .rolla  and  tax  sale 
records  as  provided  •  *  • "  in  the  act 
of  1911.  There  Is  nothing  In  the  act  of  1913 
which  forbids  the  county  of  Moffat  from  let- 
ting a  contract  to  an  Indlvldaal,  and  provid- 
ing in  this  contract  that  Routt  county  shall 
pay  Its  proportionate  part  directly  to  the 
Individual  contracted  with. 

[3]  It  la  contended  on  various  grounds 
that  the  act  of  1913,  when  construed  as  It 
is  In  the  foregoing  part  of  this  opinion,  Is 
unconstitutional.  We  do  not  agree  with,  such 
contentions.  In  Laramie  County  v.  Albany 
County,  92  n.  S.  307.  28  L.  Sd.  5S2,  it  was 
said: 

"Opposition  Ifl  sometimes  manifested ;  but  it 
Is  everywhere  acknowledged  that  the  Legisla- 
ture possesses  the  power  to  divide  counties  and 
towns  at  their  pleasure,  and  to  apportion  the 
common  property  and  the  common  burdens  in 
such  manner  as  to  them  may  seem  reasonable 
and  equitable." 

In  Denver  v.  Adams  County,  33  CSolo,  1, 
8,  77  Pac.  858,  860,  It  was  said: 

"That,  in  the  absence  of  a  constitutional  lim- 
itation, it  is  competent  for  the  Legislature,  at 
the  time  it  carves  out  a  new  county  from  the  ter- 
ritory of  an  old  one,  or  by  subsequent  legisla- 
tion, to  adjust  the  property  rights  and  equities 

*  *  *  between   the   two.   is   well  settled. 

*  *  *  This  power  has  often  been  exerdsed 
with  us,  as  an-  examination  of  our  sutntes  dis- 
closes." 

It  wag  not  an  unusual  legislative  irtnctice 
for  the  General  Assembly,  by  the  act  of  1913. 
to  transfer  from  the  old  county  of  Routt  to 
tbe  new  county  of  Moffat  certain  uncollected 
taxes  on  propo^  slttiated  widitu  tbe  limits 
of  Hoffat  coun^.  Such  taxes  may  be  trans- 
ferred from  one  county  to  another,  or  divid- 
ed between  the  two,  as  any  other  kind  of 
property  or  assets.   15  O.  J.  410.  |  36. 

[4]  Tbe  Legislature  may  make  such  regu- 
lations touching  liabllitiesi  and  assets  of  tbe 
county  from  which  the  new  one  is  carved  as 
legislative  wisdom  shall  dictate,  exc^t  as 
fwbldden  by  some  express  or  implied  consti- 
tutional inhibition.  Delta  County  v.  Gunni- 
son County,  17  Colo.  41,  28  Pac.  476. 

The  provision  of  the  act  of  1913  relating 
to  the  letting  of  a  contract  for  the  transcrib- 
ing of  certain  tax  rolls  was  a  part  of  tbe 
regulations  touching  the  apportionment  of 
assets  and  liabilities  between  the  old  county 
of  Routt  and  the  new  county  of  Moffat.  The 
object  of  such  provision  was  to  carry  out 
the  transfer  of  certain  unpaid  taxes  from 
Routt  to  Moffat  county.  It  is  no  valid  objec- 
tion to  the  act  that  the  county  commissioners 
of  Moffat  county  are  made  the  agency  of  the 
Legislature  for  that  purpose,  and  that  Roatt 
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county  bad  no  voice  in  tbe  making  of  tlie 
contract. 

IS]  TbB  Les^slatnre  may  remit  tbe  appor- 
tlonmoit  of  assets  and  liabilities  between  tbe 
old  and  tbe  new  county,  and  tbe  means  for 
doing  so,  to  any  appropiiate  agency  (IS  G.  J. 
412) ;  and  it  acted  witbln  Its  power  In  giving 
tbe  connty  commissioners  of  Moffat  county 
tbe  autborlty  to  make  tiie  contract  in  qnes- 
ti<Hi.  We  find  no  constltntlanal  provision 
wbldi  invalidates  tbe  statute  of  1013. 

Tbe  Judgmoit  is  reversed,  and  tbe  cause 
remanded  for  furtber  proceedings  not  incoo- 
sistent  wttb  the  views  herein  expressed. 

Reversed. 

GARBItiUES.  G.  J.,  and  BAILS7,  J.,  con- 
cur. 


m  Colo.  MD 

GOIiORADO  SPRINGS  A  I.  RT.  GO.  t. 

COHUN.    (No.  9130.) 

(Supreme  Court  of  Colorado.    April  7,  1919.) 

1.  Street  BAiLaoADs  «=>99(10)  —  Colx-ision 

WITH  TbDOK — COSTEIBUTOKT  NEaUGENCB. 

Where  by  ordinance  vehicle  drivers  at  street 
intersections  were  bound  to  yield  right  of  way 
to  vehicles  conuns  from  the  ^ght,  a  motortruck 
driver,  going  easterly  and  colliding  at  a  street 
interset^on  with  an  electric  street  car  ap- 
proadiiag  from  the  south,  which  he  did  not  see 
until  within  20  feet  ot  Wm,  wss  contributorily 
negligent 

2.  Negligence   *=393(1)  —  Imputed  Neqli- 
aENCE— Dbiveb  and  Passengeb. 

The  negligence  ot  the  driver  of  a  convince 
caimot  Iw  imputed  to  a  passenger  therdn. 

8.  NXQUQEUCE    ^»98(1)  —  lUFOTin  Neou- 
OENOE. 

The  CTception,  from  the  rule  against  imput- 
ing negligence,  of  cases  where  the  driver  Is  un- 
der the  passenger's  control  is  not  in  fact  an  ex- 
ception to  the  rule  against  imputed  n^Iigence, 
but  rests  upon  the  passenger's  want  of  care, 
which  is  always  operative,  independently  of  im- 
putation. 

4.  Stkox   Rulboaos   «=>99(14),   117(29)  — 
Cbosbino  Cab  Tracks  —  Duty  of  Pabsen- 
OEB  Iff  MoTORTRnOK— Questions  for  Jubt. 
A  woman  riding  with  her  husband  in  his 
motortruck  across  a  street  car  truck  is  under 
the  duty  of  exercising  that  degree  of  care,  aa  to 
looking  and  liateniog  and  warning  her  husband, 
that  a  person  of  ordinary  prudence  would  ezer- 
cisa  mid«r  like  drcnmstances. 

&  Street  Raiiaoads  ^»117(29)— Pabsengeb 
IS  Truck— CoNTBiBUTOBT  Negligence. 
It  cannot  Ite  said  as  a  mattw  of  law  that  a 
woman  riding  with  her  husband  in  his  motor- 
truck across  street  car  trat^a  was  negligent  in 
not  looking  for  an  approaching  car  and  in  not 
warning  Iier  husband. 


&  Appeal  aho  Bbbor  «s31068(1HHariele8B 
Ebbob— Insibuctions. 
-In  suit  by  passenger  in  a  vehicle  for  dam- 
ages from  collision  of  the  vehicle  with  a  street 
car,  even  if  the  vebide  driver's  negligence  could 
be  Imputed  to  plaintiff  if  she  were  herself  neg- 
ligent, instrnctionB  not  conddering  imputed  n^- 
ligence  were  not  prejudidal  to  the  defendant 
street  railway,  where  the  jury  found  plaintiff 
waa  not  herself  negligenL 

7.  SxBEin'  Railroads  ®=3l02(2)  —  Collision 
WITH  Truck— PaoxniATE  and  Concurbiho 
Cause. 

Although  plaintiff's  Injury  in  collision  at  a 
street  intersection  between  the  truck  in  which 
she  was  riding  and  a  street  car  was  proximate- 
ly caused  by  the  negligence  of  the  truck  driver 
in  failing  to  yidd  the  right  of  way  to  the  motor- 
man,  as  required  by  ordinance,  yet  this  fact 
would  not  relieve  the  street  railway  from  lia- 
bility if  the  motorman's  negligence  prevented  the 
truck  driver  from  yielding. 

Department  2. 

Error  to  District  Court,  El  Paso  County; 
J.  W.  Sbeafor,  Judge. 

Action  by  Norah  Cohun  against  tbe  Colo- 
rado Springs  &  Interurban  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Chinn  &  Strickler  and  J.  Alfred  Rltter,  all 
of  Colorado  Springs,  and  Robert  G.  Aigo,  of 
Wosblngton,  D.  C.,  for  plaintiff  in  error. 

Louis  W.  Cunningbam  and  Orr,  Roblnet  & 
Mason,  all  ot  Colorado  Springi^  for  defendant 
in  error. 

DENISON,  J.  This  Is  a  suit  based  on  tbe 
negligence  of  tbe  defendant  company,  plain-, 
tiff  In  error.  Tbe  plaintiff  bad  a  verdict  for 
$5,000. 

[1]  1.  Norab  Cohnn,  defendant  in  error 
and  plaintiff  below,  was  riding  on  tbe  right 
side  of  tbe  driver's  seat  of  ber  husband's 
motMtmck.  Cobun,  ber  husband  sat  on  the 
left  and  drove  tbe  truck,  l^ey  went  easterly 
on  Platte  avenue  In  Colorado  Springs  to  its 
Intersection  with  Institute  street,  and.  In  tbe 
middle  of  this  intersection  the  truck  collided 
wltb  an  electric  street  car  of  tbe  defendant 
company  an>roaciilDg  from  tbe  south.  Tbe 
ordinance  of  Colorado  Springs  provides 
that— 

"At  street  intersections  the  driver  of  any  vebi- 
de shall  have  the  right  of  way  over  any  other 
veliide  coming  from  the  driver's  left  and  shall 
yield  the  right  of  way  to  any  other  vehicle  com- 
ing from  the  driver's  right." 

Cohun,  tbe  driver  of  the  truck,  did  not 
see  defendant's  car  until  it  was  within  20 
feet  of  him.  In  this,  under  the  facts  of  the 
case,  be  was  guilty  of  contributory  negli- 
gence. Livingston  v.  Barney,  62  Colo.  528, 
163  Pac.  863. 

(2]  His  negligence,  however,  cannot  be  Im- 
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puted  to  plaintiff.  C.  ft  S.  Ry.  Co.  v.  Tfaomas. 
33  Colo.  5ir,  81  Pac  801,  70  li.  R,  A.  681, 
8  Ann.  Cas.  700;  Deuver  Tramway  Co.  v, 
ArmstroDS.  21  Colo.  App.  640,  643,  645.  123 
Pac.  136;  88  Cent.  Law  J.  174. 

[3]  The  exception  to  tbe  rnle  against  im- 
puted  negligence  In  cases  like  the  presMit  is 
where  the  driver  is  the  servant  or  agent  or 
otherwise  under  the  control  of  the  passenger. 
The  plaintiff's  own  want  of  care  In  such 
cases  is  also  sometimes  Inaccurately  spoken 
of  as  an  exception  to  this  rule,  bnt  plaintiff's 
own  want  of  care  Is,  of  course,  never  Im- 
puted, but  is  always  ^ectlve  independently 
of  Impntation.  A  correct  statement  appears 
in  Virginia  Co.  v.  Gorauch,  120  Va.  655,  91 
S.  E.  632.  Ann.  Cas.  1918B,  838,  In  Dean  v. 
Penn.  E.  Co.,  129  Pa.  514,  625,  18  AU.  718. 
6  L.  R.  A.  143,  15  Am.  St  Rep.  733,  and 
Crescent  v.  Anderson,  114  Pa.  643,  647,  8 
Atl.  379,  60  Am.  Rep.  367.  See,  also,  88  Cent 
Law  J.  174. 

[4]  Was  plaintiff  herself  guilty  of  negli- 
gence? She  took  DO  care,  did  not  look,  and 
did  not  see  the  car  at  all,  tbongfa  she  might 
have  done  so,  and  it  is  insisted  that  she  ought 
to  bare  looked  and  listened  and  warned  her 
husband.  It  was  her  duty  to  exercise  that 
kind  and  degree  of  care  that  a  person  of 
ordinary  prudence  would  exercise  under  like 
circumstances,  and  the  court,  in  instructions 
13  and  14,  bo  instructed  the- jury. 

The  questions,  then,  for  decision  concern- 
ing her  contributory  negligence,  were:  First 
how  a  woman  of  ordinary  prudence  would 
behave  situated  as  plaintiff  was?  Second, 
did  plaintiff  so  behave?  These  qnestioiis  are 
ordinarily  for  the  jury,  and  the  courts  cannot 
Interfere  unless  the  Jury's  answer  is  so  mani- 
festly wrong  as  not  reasonably  to  be  the  sub- 
ject of  dispute. 

Since  plalntlfTs  negligence,  If  any,  was 
failure  to  look  or  listen,  and  since  her  con- 
duct in  this  respect  Is  undisputed,  the  Jury 
by  their  verdict  for  plaintiff  necessarily  de- 
cided that  a  woman  of  ordinary  prudence  in 
like  circumstances  would  not  have  looked  or 
listened. 

[5]  We  are  now  asked  to  say  that  the  ver- 
dict was  wrong  because  her  conduct  was  neg- 
ligent as  a  matter  of  law,  which  would  be 
equivalent  to  saying  that  a  woman  of  ordi- 
nary prudence,  under  the  same  circumstanc- 
es, would  have  looked  or  listened,  and  that 
that  proposition  Is  so  manifest  as  not  rea- 
sonably to  be  a  subject  of  dispute.  TbiB  we 
cannot  say. 

2.  Defendant  argues  that  negligence  on  Its 
part  was  not  shown,  because  when  the  motor- 
man  first  saw  and  was  first  able  to  see  the 
truck,  the  collision  was  so  imminent  that  he 
could  not  stop  in  time  to  avoid  it  A  suffi- 
cient answer  to  this  point  is  that  tbe  Jury 
,raay  have  believed  the  plaintiff's  witnesses  as 
to  the  speed  of  the  car  or  have  disbelieved 
tbe  motorman's  story  for  other  reaaois, 


[I]  3.  Counsd  for  plaintiff  In  error  object 
to  Instructions  13  and  21  because  they  do  not 
consider  Imputed  negligence,  and  claim  that 
the  driver's  negligence  should  be  Imputed  to 
plaintiff  If  she  b«wif  was  negligent  We 
doubt  that  but  even  If  it  should,  tbe  jury, 
as  we  have  shown,  found  she  was  not  negli- 
gent so  we  do  not  see  bow  the  company  was 
prejudiced  by  the  instmctlous. 

4.  Counsel  complains  of  tbe  use  of  tlie 
words  "going  upon  defendant's  track"  in  in- 
stmctlons  18  and  20.  We  do  not  think  thef 
were  prejudicial. 

[7]  5.  It  Is  complained  that  the  court  erred 
in  modifying  instruction  12,  requested  by  do* 
fendant  as  shown  In  Instruction  22.  Tbe  re- 
quested instruction,  after  quoting  the  onU- 
nance,  was: 

"If  you  find  and  believe  from  a  preponderanca 
or  greater  wdgbt  of  evidence  that  a  collisioa 
occurred  between  the  automobile  truck  In  wbkh 
the  plaintiff  was  riding  and  the  defendant'i 
street  car  at  the  intersection  of  Platte  avenue 
and  Institute  street  in  the  dty  of  Colorado 
Springs,  and  that  the  driver  oi  tbe  automobfie 
truck  failed  to  yield  tha  right  of  way  to  the 
motormao  in  charge  of  the  street  car,  as  provid- 
ed by  said  ordinance,  and  that  such  failure  on 
the  part  of  the  driver  of  said  automobUe  truck 
was  the  proximate  caoae  of  said  collision,  then 
your  mdlet  should  be  lor  the  defendant** 

To  this  the  conrt  added: 

"Unless  yon  farthw  find  from  the  evidence 
that  the  defendant  was  guilty  of  any  of  the 
acts  of  negligence  complained  of  In  the  com- 
plaint, whidi  prevented  the  driver  of  said  auto* 
mobile  from  complying  with  said  ordinance." 

The  modlllcatlon  was  right,  because.  If 
the  motorman's  negligence  prevented  Cohun 
trom  yielding  it  would  at  least  be  a  concur- 
ring cause  (29  Cyc.  406-498  ;  87  Cent  Dig. 
tit.  Negligence,  {{  74,  75),  and,  If  so,  the  fail- 
ure to  yield  would  not  discharge  the  de- 
fendant; and  It  follows  that  the  instruction 
as  requested  was  incorrect  The  requested 
Instruction  was  Incorrect  also  because  it  left 
to  the  jury  as  questions  the  occurrence  of 
the  collision,  its  place,  tbe  position  of  plain- 
tiff and  Cobun's  failure  to  yield  the  right  of 
way,  none  of  wblcb  were  in  dispnte.  It  Is 
t)ad  practice  to  leave  unquestioned  and  undis- 
puted matters  to  the  jury,  because,  while  not 
necessarily  reversible  error,  It  Isads  tbem  to 
tb[nk  there  Is  question  where  there  Is  none, 
diverts  their  minds  from  the  real  questions, 
and  so  lessens  the  tikellbood  of  a  true  ver- 
dict Since  the  faults  are  In  tbe  Instruction 
as  requested,  the  defendant  cannot  canplaln 
of  them. 

The  Judgment  should  be  affirmed. 

Judgmoit  affirmed. 

OARRIGCES,  a  J.,  and  SCOTT,  con- 
cur. 
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WHIPPLR  T.  WBSSELS  et  aL  (No.  9060.) 
(8aimme  Oonrt  of  Oolorado.    Aprfl  7,  1910.) 

1.  Afpkax  and  Ebrob  «s»803— DiSUIBaAJj— 
AnriBHANCB— QuKSnONS  DRBBHUnCO— FOE- 

HEB  Adjudication. 
Dismissal  of  a  writ  of  error  by  the  Supreme 
Court  operates  as  an  affirmaoce  of  the  judgment 
soagbt  to  be  reviewed,  unless  dismissed  without 
prejudice,  and,  the  aame  proceeding  later  brought 
hj  the  same  parties  and  InvoMng  the  same  sub- 
ject-matter Is  barred,  haTing  formerly  been  ad- 
judicated. 

2.  Wnxs  ^»432— Peobat»— Re6  Jddioata— 

JUBISDICnON. 

Whether  a  county  court  could  probate  a  wfll 
in  the  absence  of  an  election  by  testatrix's  hus- 
band to  take  under  the  will  or  statute,  as  pro- 
rided  in  Mills*  Ann.  St  1912.  |  7868  Oter.  St. 
1908.  I  7070),  was  jndidally  determined  In  a 
former  adjudication,  the  court  deciding  that  the 
husband  bad  no  claim  under  the  statute;  and, 
having  jurisdictitm  of  the  parties  and  lubjeet- 
matter.  its  judgment  la  conclnaive  upon  the 
parties. 

8l  Estopph.  «=968(1)-^bzsdiotior— Fobhbb 
Adjudication, 
Where  in  a  former  action,  involving  the 
same  siibjeot-tnatter  and  between  the  same  par- 
ties, plaintiff  invoked  the  jurisdiction  of  every 
court  which  determined  the  cause,  and.  upon  tho 
defendant's  raising  the  question  in  the  county 
court,  insisted  tiiat  the  court  had  jurisdiction, 
he  cannot  raise  the  queatlMi  of  jarisdictioii  in  a 
later  case. 

Brror  to  District  Court,  Routt  County; 
John  T.  Sbumate,  Judge. 

Suit  by  Don  W.  WlUpple  against  Myrtilla 
Adams  Wessels  and  another.  From  a  judg- 
ment for  defendants,-  oomplainant  brings 
error.  AflQmied. 

Gooding  &  Gooding,  of  Steamboat  Springs, 
and  Park  &  Gtb&on,  of  Denver,  for  plaintiff 
In  error. 

William  H.  Gabbert,  of  Denver,  Arthur  L. 
Wessels,  of  Steamboat  Springs,  and  C.  H. 
Haines,  of  Denver,  for  defendants  In  error. 

SCOTT,  J.  From  the  record  in  this  case 
It  appears  that  in  June,  1888,  the  plaintiff 
In  error,  Don  W.- Whipple,  married  Vacy  T. 
A.  Adam^  then  widow  of  James  A.  Adams, 
deceased;  tiiat  at  the  time  of  this  marriage 
Lucy  T.  A.  Adams  was  the  mother  of  two 
children,  Myrtilla  and  James  C,  defendants 
In  error  here;  that  all  of  the  property  Involved 
in  this  action,  was  the  property  of  Lucy  Y. 
A.  Adams  at  the  time  of  her  marriage  to 
Wbipple,  derived  by  her  from  and  upon  the 
death  of  her  former  husband. 

Prior  to  the  marriage  of  Mrs.  Adams  to 
Wblpple,  the  parties  entered  into  an  ante- 
nuptial agreement,  whereby  she' was  to  keep 


and  dispose  of  her  jproperty  separate,  apart, 
and  independeut  of  her  husband,  Whipple, 
and  that  he  should  have  no  Interest  therein. 
About  one.  month  after  the  marriage,  or  In 
July.  1808,  the  wife,  Lucy  T.  A.  Whipple, 
executed  her  last  will  aod  testament,  In 
which  she  devised  her  property  In  which  she 
made  several  specific  bequests,  among  which 
were  $S,000  each  to  her  children,  the  defend- 
ants in  error,  and  $1,000  to  her  husband,  the 
plaintiff  In  error,  and  the  residue  to  the 
said  children.  Upon  this  instrument  and  at 
the  time  was  written  and  signed  by  Whipple 
the  following  consent  to  such  disposition  of 
her  property: 

"I,  D.  W.  Whipple,  husband  of  the  almve- 
named  Lucy  T.  A.  Whipple,  do  hereby  fully  and 
freely  consent  that  the  said  Lucy  Y.  A.  Whipple 
may  dispose  of  all  her  property  both  real  and 
personal,  by  her  last  will  and  testament  to 
whomsoever  she  may  desire  without  any  claim 
or  Idndranoe  on  my  part.** 

There  were  two  codicils  to  tUs  will,  neither 
of  wbl^  in  any  way  altered  the  beauest  to 
Whixvle.  Oa»  of  these  was  dated  October. 
21,  1903,  and  cont^ned  an  identtcal  written 
consent  by  Whipple.  The  laM  codicil  was 
dated  July  31.  1909.  On  November  27,  1909, 
Mrs.  Whipple  died. 

By  the  terma  of  the  will,  Whipple  and 
the  .defendants  In  error  were  made  joint 
executors.  December  15,  .100^  the  three 
executors  filed  iihelr  petition  In  the  county 
court  on  behalf  of  tbemsdves  and  others, 
praying  the  probate  of  the  will,  and  that 
letters  testamentary  issue  to  snch  executors. 

Citation  was  duly  Issued  to  the  heirs, 
legatees,  and  devisees.  On  the  24th  day  of 
December,  flOOO,  the  executors,  including 
Whipple,  filed  their  written  acceptance  of 
service,  and  <m  the  same  day  signed  and 
filed  an  Instrument  with  tlie  court,  termed 
"Appearance  of  Heirs,"  of  which  the  follow- 
ing is  a  part: 

"Fourth.  D.  W.  Whipple,  Myrtilla  Adams 
Weasels,  and  James  C.  Adams,  each  for  himself, 
states  that  he  ii  familiar  with  the  terms  and 
conditions  of,  and  the  bequests  made  by  the  said 
last  will  and  teatammt  of  the  said  Lacy  Y.  A. 
Whipple,  and  the  trust  Imposed  upon  each  of 
them  thereby,  and  each  for  himself  approves 
and  accepts  of  the  same,  and  hereby  consents 
tliat  the  aaid  will  and  testament  of  the  said 
Lucy  Y.  A.  Whipple  may  be  duly  probated  by 
the  said  court,  and  each  does  hereby  waive  all 
notice  and  copy  thereof,  as  to  the  time  and  place 
and  manner  of  probating  the  said  will,  and  that 
letters  testamentary  issue  as  directed  in  the 
said  wnL** 

February  28,  1910,  the  date  set  for  the 
probate,  some  of  the  other  legatees  appeared 
and  filed  a  contest  of  the  will,  Whipple  at>- 
pearlng  as  one  of  the  proponents  of  the 
will.  On  Mandi  28,  1910,  the  contest  was 
denied,  and  April  25.  1910,  set  as  the  date 
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for  hearing;  the  report  of  Mrs.  Wesaels,  wbo 
bad  In  tbe  meantime  been  appt^ted  admin- 
istratrix to  collect.  On  tbe  latter  date  sncb 
report  wax  filed  and  aporored  and  all  tbe 
property  tamed  over  to  Whipple  and  Ibe 
other  executors,  who  at  tbat  time  bad  duly 
qualified  and  entered  upon  the  dischai^'iMt 
their  duties  as  such. 

On  April  6,  1910,  Whipple,  filed  a  state* 
ment  with  tbe  county  court  which  acknowl- 
edged notice  of  probate  and  admitted  tbat  be 
bad  appeared  at  the  probate  of  tbe  will,  but 
declaring  that  be  now  elected  to  take  a  dla- 
tributlve  share  of  the  estate  under  tbe  stat- 
ute. The  def^idants  tn  error  moved  to 
strike  this  Instrument  from  tbe  files.  On 
May  14,  1910,  Whipple  filed  a  petition,  al- 
leging bis  notice  and  appearance  at  tbe  pro- 
bate of  tbe  will,  and  that  he  had  made  no 
objection  thereto,  but  praying  tor  an  order 
of  tbe  court  defining  his  Interests  In  tbe 
estate  as  an  belr. 

Tbe  respondents  filed  a  motion  for  reasons 
stated,  to  strike  such  petition  from  the  flies. 
These  motions  were  denied  by  tbe  court,  and 
later  respondents  filed  a  demurrer  to  tbe 
petition  which  was  likewise  overruled.  Tbe 
respondents  then  answered,  and  tbe  court 
beard  the  matter  on  the  merits. 

The  court  found  that  Whipple  with  full  un- 
derstanding of  his  legal  rights  in  the  prem- 
ises had  theretofore  fully  and  freely  elected 
to  take  under  the  provisions  of  the  will,  In 
lieu  of  his  statutory  rights  In  tbe  premises, 
and  decreed  that  the  sole  and  only  Interest  of 
said  Whipple  In  and  to  the  estate  of  Lucy 
T.  A.  Whipple,  deceased,  is  as  legatee  and 
devisee,  as  expressed  In  her  last  will  and 
testament.  Thereupon  Whipple  prosecuted 
an  api>eal  to  the  district  court  where,  upon 
the  proceedings  there  had,  the  Judgment  of 
the  county  court  was  affirmed.  Whipple  then 
sued  out  a  writ  of  error  from  the  Supreme 
Court,  the  case  b^ng  numbered  8004  in  this 
court.  Later,  upon  motion  of  respondents, 
the  writ  of  error  was  dismissed  the  Su- 
preme Court 

On  January  26,  1914,  the  clerk  of  the 
Supreme  Court  certified  the  Judgment  of  that 
court  to  the  clerk  of  the  district  court,  where- 
upon the  said  clerk  transmitted  to  the  clerk 
of  the  county  court  a  certified  copy  of  the 
judgment  of  the  Supreme  Court,  together 
with  a  writ  of  procedendo  to  the  county  court 
to  proceed  without  delay  to  execute  the  Judg- 
ment In  all  respects  as  though  no  appeal  had 
been  taken  and  In  accordance  with  the  tran- 
script of  the  proceedings  had  and  done  In  the 
district  court.  Thereupon,  and  upon  order  of 
tbe  county  court  end  due  notice  given,  the 
executors  filed  their  final  report. 

This  report,  among  other  things,  shows 
tbe  removal  by  the  court  or  Whipple  on  July 
7, 1910,  as  an  executor  of  the  estate,  and  also 
tbe  payment  to  Whipple  of  91.000,  the 
amount  bequeettied  to  blm  by  the  wllL 


Whipple  filed  his  objections  to  such  final  re- 
port, and  oa  the  same  day  filed-  a  second 
petition  in  tiie  county  court,  praying  for  the 
determination  of  his  interests  in  tbe  estate, 
which  petition  was  tbe  same  in  substance 
and  effect  as  tbe  <me  theretofore  adjudi- 
cated. 

Thereupon  tbe  matter  of  the  settlemoit  of 
(be  estate  waa  continued  until  tbe  2Gtli  day 
of  Mardi,  1914,  at  wbidi  time  tbe  petition  for 
final  aettiement  of  the  estate  was  allowed  and 
approved  in  every  respect;  and  the  execu- 
tors were  ordered  to  distribute  Vbe  property 
In  accordance  with  tbe  terms  of  tbe  will,  to 
pay  tbe  legacies,  as  expressed  in  the  will, 
including  the  legacy  of  Don  W.  Wblm»le, 
which  the  court  found  had  been  done.  There- 
upon It  ordered,  adjudged,  and  decreed  tbat 
the  rest,  residue,  and  remainder  of  tbe  es- 
tate Oncludlng  each  and  every  item  of  real 
estate  mentioned  in  tbe  petition  of  Whipple 
as  belonging  to  tbe  estate)  be  distributed, 
and  the  same  was  thereby  distributed,  to  tlie 
respondents,  share  and  share  alike;  ttiat  the 
estate  be  dedared  fully  settled  and  dmed; 
and  that  the  title  to  the  property  in  ques- 
tion be  declared  to  be  vested  in  tbe  respond- 
ents, share  and  share  alike,  and  that  the 
executors  be  discharged.  At  tbe  same  time 
the  petition  of  Whipple  was  denied.  No  ap- 
peal was  taken  from  this  Judgment  of  the 
county  court. 

Tills  is  an  original  action  in  tbe  district 
court,  in  which  Whipple  prays  for  the  same 
relief  as  asked  in  the  county  court  The 
answer  Is  a  plea  of  former  adjudication,  and 
sets  forth  all  the  proceedings  before  stated, 
and  the  separate  and  final  judgments  in  the 
courts,  theretofore  rendered. 

Upon  final  hearing  the  district  court  ren- 
dered Judgment  In  f^vor  of  the  respondents, 
and  dismissed  the  proceeding.  This  Judg- 
ment is  before  us  for  review.  Former  ad- 
judication is  tbe  sole  question  to  be  properly 
considered. 

It  is  not  disputed  tbat  the  same  subject- 
matter  between  the  same  parties,  and  In  a 
court  of  competent  Jurisdiction  to  adjudi- 
cate all  matters  of  probate,  was  determined 
and  adjudicated  prior  to  the  institution  of 
this  suit. 

In  a  former  action  by  the  plaintiff  In  error 
he  submitted  his  cause,  being  the  Identical 
subject-matter  we  are  now  considering,  to 
the  Jurisdiction  of  the  county  court,  and  oo 
appeal  from  tbe  judgment  there  rendered 
against  him  invoked  the  jurisdiction  of  the 
district  court,  and  to  review  the  judgment 
there  rendered  against  him  by  writ  of  error 
invoked  tbe  jurisdiction  of  the  Supreme 
Court  where  because  of  his  own  fault  the 
writ  was  dismissed. 

Tills  presents  a  clear  case  of  former  ad- 
judication, and  unless  and  because  of  the 
reasons  ur^  by  plaintiff  in  error,  here- 
after to  be  conslderad,  presents  a  oomtdete 
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bar  to  this  proceeding,  and  thla  coart  la 
therefore  wttbont  power  to  consider  and 
determine  the  controversy  npon  its  merits, 
either  as  to  matters  of  law  or  fact. 

[1]  It  Is  contended  by  plaintiff  In  error 
that  the  dismissal  of  the  writ  of  error  by 
the  Supreme  Court  did  not  affirm  the  deci- 
sion of  the  district  court  We  find  no  basis 
for  such  contention.  It  seems  to  be  nni- 
TersaUy  held  that  the  dismissal  of  a  writ 
of  error  by  the  Supreme  Court  operates  as 
an  affirmance  of  the  ju^ment  sought  to  be 
reviewed,  unless  dismissed  without  preju- 
dice. It  Is  equivalent  to  an  affirmance  of 
the  case  on  Its  merits.  2  Bnc.  P.  &  P.  353; 
McMlchael  v.  Groves,  14  Colo.  640,  26  Pac. 
1006;  Shannon  v.  Dodge,  18  Colo.  164, 32  Pac, 
61;  Long  T.  SulUvan,  21  Colo.  109.  40  Pac. 
359. 

In  National  Bank  v.  FoUett,  48  Colo.  4SZ, 
104  Pac.  954,  it  was  said: 

'*Tbe  judgment  of  the  Court  of  Appeals,  affirm- 
ing the  judgment  of  the  trial  court,  affirmed  all 
matters  of  ■record  in  the  case  in  that  tribunal, 
as  well  as  in  the  court  bdow." 

[2]  It  Is  further  urged  that  the  court  was 
without  jurisdiction  to  probate  the  will  In 
the  absence  of  an  election  by  \Milpple,  filed 
after  probate,  and  within  six  months  there- 
after. This  Involves  a  construction  of  sec- 
tion 7070,  Bev.  Stat  1908,  and  of  the  -same 
section  as  amended  by  the  act  of  1900,  being 
section  7868,  Mills'  Ann.  Stat  1912,  dealing 
with  the  question  of  consent  and  election  of 
husband  or  wife  as  to  taking  under  the  will 
or  the  statute,  and  as  applied  to  the  facts  of 
the  particular  case.  HiIs  question  of  law 
must  be  assumed  to  have  been  determined 
upon  the  trial  of  the  former  case,  and  there- 
fore was  adjudicated  in  that  case.  It  Is 
fundamental  that  parties  ought  not  to  be 
permitted  to  litigate  the  same  issue  more 
Uian  once,  and  that  when  a  right  founded 
In  law  or  in  fact  has  been  judicially  deter- 
mined by  a  court  of  competent  Jurisdiction, 
the  judgment  of  the  court,  so  long  as  it  re- 
mains unreversed,  is  conclusive  upon  the  par- 
ties. No  man  Is  to  be  twice  vexed  with  the 
same  controversy.  That  the  county  court 
had  jurisdiction  of  the  subject-matter,  the 
estate,  and  the  rights  of  heirs  or  devisees 
therein,  and  of  the  parties,  cannot  be  ques- 
tioned. 

It  was  said  in  Hause  v.  Rose,  6  Colo.  24, 
that: 

"The  judicial  dctermioatlDD  of  a  question  of 
law  or  fact  in  a  justices  court,  as  wdl  as  in  a 
court  of  record  proper,  such  court  having  Juris- 
diction of  the  subject-matter  and  parties,  is  con- 
du^ve  and  biading  upon  the  parties,  and  the 
record  of  such  proceeding  ia  conclusive  evidence 
of  the  matter  determined,  upon  the  same  matter 
coming  in  question  in  the  same  or  another  court, 
between  tbe  same  parties,  except  when  the  judg- 
ment has  been  franduleDtlj'  obtained  and  with- 


out the  negligence  of  tiie  party  adjudged 
against" 

A  caM  whidi  seems  quite  applicable  In 
principle  to  the  case  at  bar  Is  that  of  Austin 
v.  King,  25  Colo.  App.  363.  138  Pac.  67,  and 
where  tbe  court  said: 

"Tbe  deed  and  decree,  pleaded,  are  subsequent 
to  the  plaintifTB  tax  deeds,  and.  if  valid,  extin- 
guish plaintiff's  title.  The  deed  is  void  on  its 
face,  and  appellee  contends  that  this,  and  lack  of 
vaUd  service  on  the  Municipal  Debenture  Com- 
pany, ooe  of  thct  defendants  in  that  suit,  and 
plaintiff's  grantor,  makes  the  decree  void.  Now, 
the  invalidity  of  this  deed,  even  on  its  face, 
would  not  affect  tbe  jnriadiction  of  tbe  court 
over  the  subject-matter  in  that  suit  and  it  must 
have  found,  from  the  evidei^ce  necessary  to  jus- 
tify a  judgment  by  d^ault.  that  tbe  plaintiff's 
title  was  then  snffident  Thla  deed  should  have 
been  attacked  In  that  suit  Whatever  that  court 
did,  in  the  ezerdse  of  Jurisdiction,  in  that  suit 
cannot  be  questioned  here.  Mortgage  Trust  Co. 
V.  Redd,  38  Colo.  458,  464,  88  Pac.  473,  8  L. 
R.  A.  (N.  8.)  1215,  120  Am.  St  [Rep.]  132; 
Jackson  v.  LarMm,  24  Colo.  App.  548.  136  Pae. 
81." 

We  said  In  Smith  CoweU.  41  Colo.  178, 
92  Pac.  20:  ■ 

"Unless  and  until  In  an  appropriate  proceed- 
ing the  same  Is  set  aside,  a  final  judgment  or 
decree  of  a  court  of  competent  jurisdiction  upon 
the  merits,  either  upon  an  issue  of  law  or  of 
fact  concludes  the  parties  and  tbdr  privies,  and 
they  may  not  be  again  litigated  In  any  future 
action  or  suit  between  them  in  the  same  court, 
or  in  any  other  court  of  competent  jurisdiction, 
npon  the  same  cause  of  action,  not  only  as  to 
all  such  things  as  were  within  the  issues  and, 
in  fact  determined,  but  as  to  all  other  matters 
which  the  parties  might  have  litigated  under 
the  issues  as  iocident  to,  or  necessarilj  ■  con- 
nected with,  the  subject-matter  9t  the  litigation, 
whether  the  same,  as  a  matter  of  fact,  were  liti- 
gated and  determined  or  not  D.,  C.  I.  &  W. 
Co.  T.  HIddaogh,  12  Colo.  484  (21  Pac.  665. 
13  Am.-  St  Bap.  234]." 

See,  also,  Denver  v.  Lohensteln,  3  Colo. 
216;  Gordon  v.  Johnson,  3  Colo.  App.  139, 
32  Pac,  347;  Hallack  v.  Loft,  19  Colo.  74, 
34  Pac.  668;  Bushoell  v.  Larimer  ft  Weld  I. 
Co.,  56  Colo.  92.  136  Pac.  1017. 

It  will  be  observed  that  at  the  time  of 
final  settlement  and  order  for  distribution  of 
the  estate,  and  subsequent  to  tbe  dismissal 
of  the  former  appeal  by  this  court  a  subsfr 
quent  petition  of  Whipple,  Involving  the 
precise  subject-matter,  was  denied,  and  that 
such  Judgment  was  not  appealed  from,  but 
became  and  is  final. 

[3]  It  will  be  observed  that  In  every  In- 
stance, Whipple  invoked  the  jurisdiction  of 
the  court  which  determined  the  cause,  and 
the  record  discloses  that  npon  the  first  trial 
of  his  cause  In  the  county  court  the  question 
being  raised  by  tbe  respondents,  he  Insisted 
that  the  court  had  Jurisdiction.  Tbia  being 
true,  he  cannot  now  raise  the  question  of 
jariedlction  In  this  ouse. 
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Upon  this  question  we  said  In  Cbrlst  v. 
Flannagan,  23  Colo.  140,  46  Pac.  6S3: 

"It  is  undisputed  that  the  district  court  of  El 
Paso  county  hod  jurisdlctioo  of  the  subject- 
matter.  A  number  of  authorities  have  been  cited 
to  show  that  jurisdiction  over  the  subject-matter 
cannot  be  conferred  by  consent.  This  we  eon- 
cede,  but  in  an  oUmt  cases  jurisdiction  may  be 
waived  by  consent  of  parties,  and  It  will  be 
hdd  to  have  been  so  w^ved  if  <rt»Jection  to  the 
jurisdiction  is  not  promptly  taken.  The  record 
imports  absolute  verity,  and  we  must  assume 
that  no  other  order  with  reference  to  venue 
was  made  except  the  one  appearini;  in  the  tran- 
script When  the  district  court  made  that  order 
it  surrendered  jurisdiction  over  the  particular 
case  then  before  it,  but  when  the  parties  tha«- 
after  voluntarily  appeared  and  went  to  trial 
without  objection,  fhey  tber^y  reinvested  the 
district  court  with  jurisdiction.  Having  thus 
voluntarily  submitted  thdr  controversy  to  a 
court  having  jurisdiction  of  the  subject-matter, 
they  cannot  now  be  allowed  to  question  the 
authority  of  sdch  tribunal.  Edwards  v.  Smith, 
16  Colo.  530  [27  Pac.  808] ;  Heed  v.  Gates,  11 
Colo.  527  [10  Pac.  464];  Smith  T.  District 
Court,  4  Colo.  236." 

The  jndgmrat  is  affirmed. 

0ARBIGUE8,  a  and  DDNISON.  3.. 
concur. 


(92  Or.  162) 

BXJB.CB  T.  OITT  OF  AMIT7. 

(Snpmne  Oonrt  of  Or^<m.    April  2^  1919.) 

1.  MUHIGIPAL  COBFOUTXORB  «B996S4— SlBSTTB 

—Sun  BT  Pbopbbtt  Owneb— BuBOEir  or 
Pboot. 

Defendant  dty  having  denied  plaintiff's  al- 
legations, Jteld,  that  the  burden  of  proof  was  on 
plaintiff  property  owner  to  eatabliab  that  there 
was  a  public  road  or  hi^way  running  through 
defendant  dty  between  certain  blocks  as  shown 
on  the  recorded  plat  of  the  city,  that  the  portion 
of  the  road  within  the  city  limits  was  known  as 
Nursery  street,  that  plaintiff's  property  fbrmed 
the  north  line  of  stidi  road,  and  tlwt  what  was 
within  the  dty  known  as  Nursery  street  was  in 
fact  a  county  road. 

2.  EVIDBNCK  «=>10(1)— JUDICIAI.  NoTICB— Lo- 

CATion  or  Buildings. 
The  Supreme  Court  cannot  take  judidal 
notice  Of  the  former  existence  or  respective  loca- 
tions of  a  certain  schoolhouse  and  church  or  old 
meetinghouse,  or  of  a  certain  tavern. 

3.  Municipal  Cobpobations  ^»654— Stbebts 
—Identity  with  Countt  Boad  —  Sum- 
ciENCY  OF  Evidence. 

In  suit  by  a  property  owner  against  the  city 
to  prevent  enforcement  against  the  property  of 
a  lien  for  straightening  the  line  of  the  street  on 
which  it  abutted,  evidence  held  insufficient  to 
show  the  location  of  the  old  county  road  which 
plaintiff  alleged  was  coterminoos  with  the  street 
in  the  city. 


BXSPOJLTEB  {Or. 
Department  Z 

Appeal  from  Circuit  Court,  TambUl  Coiia> 
ty;  H.  H.  Belt,  Judg& 

Actloo  by  Mora  Bnrch  agBinat  the  City  of 
Amity.  From  decree  for  plaintiff,  defendant 
appeals.  Berersed. 

The  defendant  Is  a  municipal  corporation. 
It  is  alleged  in  paragraph  2  of  the  com- 
plaint, and  admitted,  that  the  plaintiff  is 
the  owner  of  "the  west  half  of  the  east  half 
of  block  11  In  Amity,  according  to  the  plat 
thereof  oa  file  in  the  county  clerk's  office  in 
Yamhill  county."  In  clause  3  It  la  allied 
in  substance,  and  denied,  that  for  more  than 
50  years  a  public  road  has  existed  through 
the  dty  of  Amity,  passing  between  blocks  4 
and  11  of  the  original  town  of  Amity,  as 
shown  upon  the  recorded  map  thereof,  ^ud 
that  this  portion  of  the  county  road  within 
the  city  limits  "is  sometimes,  for  conveni- 
ence, termed  Nursery  street."  The  county 
road  running  north  and  south  throu^  Ami- 
ty Is  sometimes  known  as  Trade  street,  ''but 
miming  east  from  Trade  street  Ifi  common- 
ly known  as  Nursery  street  within  the  limits 
of  said  corporation;  that  the  property  of 
this  irialntiff  forms  the  north  line  of  said 
county  road  known  within  the  limits  of 
said  mnnidpallty  as  Nursery  street;  and 
that  which  la  thus  known  as  Nursery  street 
is  In  fact  the  county  road,  which  Is  now  and 
has  been  for  more  than  SO  years  used  as  a 
sole  commnnicatloD  between  points  in  and 
about  Amity,"  etc.  As  to  paragraph  4  of 
the  «Hnplalnt,  the  defendant  "admits  that 
the  property  of  the  plaintiff  forms  the  north 
line  and  abuts  upon  Nursery  street  In  the 
dty  of  Amity,  Yamhill  coun^.  Or.,"  bat  de- 
nies each  and  every  other  allegation.  In 
paragraph  6  it  is  alleged : 

"l%8t  said  county  road  within  said  true  dty 
limits  known  at  Nursen  street  is  subject  to  the 
control  of  the  state  of  Oregon  and  under  the 
jurisdiction  of  the  county  court  of  the  state  of 
Or^n  in  and  for  Yamhill  county;  tiiat  said 
defendant  has  attempted  to  exercise  jurisdic- 
tion over  said  road  known  as  Nursery  street, 
and  particularly  that  portion  thereof  fronting 
along  the  property  of  this  plaintiff." 

Tta  defendant  admits  that  It  "has  exer- 
cised Jurisdiction  orer  said  Nursery  street," 
and  vedflcally  denies  all  other  allegations 
of  paragraph  (L  Paragraphs  7,  8^  9,  10,  and 
11  Bet  out  the  alleged  proceedings  of  the  dty 
of  Amity  by  wUdi  it  undertook  to  straight- 
en the  boundary  line  of  Nursery  street  and 
create  a  llm  np(m  plaintiff's  pnq)erty  for 
her  pro  rata  dure  of  the  expense,  all  of 
wblcb  is  substantially  admitted  by  the  de- 
fendant In  paragrai^  12  it  Is  alleged : 

"That  neither  the  state  of  Oregon  nor  the 
county  of  Yamhill  by  le^  or  other  means  has 
turned  the  control  or  ceded  the  control  or  juris- 
diction of  said  county  road,  or  any  portion  there- 
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of,  to  the  said  city  of  Amity,  and  tbat  said  mn- 
nleipalitj  bad  no  richt  to  improve  the  same  (be- 
ing said  portion  known  also  aa  Nnrsery  street) 
or  diange  or  assess  any  costs  against  Uie  adja- 
cent property  or  otherwise,"  etc,  and  that  "said 
municipality  had  no  jurisdiction  or  control 
thereof."  ' 

The  defendant  spedflcall;  denies  tbe  al- 
legatifMQs  of  paragraph  12. 

As  a  further  aod  separate  answer,  tbe  de- 
fendant dty  alleges  its  incorporation,  and 
says  that  tbe  plaintiff  "ought  not  to  be  ad- 
mitted to  plead  her  said  complaint,  or  allege 
or  say  that  tbe  said  Nursery  street  describ- 
ed la  her  complaint  is  not  a  street  of  the 
city  of  Amity"  by  reason  of  the  fact  that  on 
the  7th  day  of  February,  1859,  J.  B.  Wal- 
ling et  ux.,  through  whom  plaintiff  deraigns 
title,  filed  and  recorded  a  plat  of  the  dty  of 
Amity  and  designated  one  of  the  streets 
thereon  as  Nnrsery  street,  and  that  plain- 
tiff, with  others,  acquired  her  title  with  ref- 
erence to  said  plat,  and  in  December,  1897, 
Joined  in  the  execution  of  a  deed  to  lot  4  In 
block  4  as  the  same  appears  upon  said  plat, 
and  aa  a  further  and  separate  answer  pleads 
ttie  proceedings  of  the  dty  conndl  aufborlz- 
ing  such  improvements  and  the  creation  of 
such  alleged  lien. 

To  the  further  and  separate  answers  of 
the  defendant,  plaintiff  filed  a  lepiy,  in 
which  she  mode  spedflc  denial  of  the  mat- 
ters therein  alleged. 

After  the  testimony  was  taken,  the  trial 
court  mskie  findings  of  fact  and  coDCluslons 
of  law  and  rendered  a  decree  In  favor  of  tbe 
plaintiff  to  tbe  effect  that  the  proceedings  ot 
tbe  dty  were  null  and  void,  and  that  Its  of- 
ficers and  agents  should  be  enjoined  from 
entering  or  enfordng  any  lien  for  the  Im- 
provements and  that  such  alleged  lien  was 
null  and  void,  and  for  the  coats  of  the  suit, 
from  which  decree  tbe  defendant  appeals, 
assigning  numerous  errors,  among  which  it 
is  claimed  that  "the  court  erred  in  finding 
that  Nursery  street  in  the  dty  of  Amity 
was  a  county  road  running  throngh  the  dty 
of  Amity";  that  "said  court  erred  In  find- 
ing that  the  said  Nnrsery  street  was  sub- 
ject to  the  control  of  the  state  of  Oregon 
and  under  the  jurisdiction  of  the  county 
court  of  the  state  of  Oregon  in  TamblU 
county^;  that  *^ld  court  erred  in  finding 
that  the  dty  of  Amity  bad  no  jurisdiction 
over  Nursery  street" ;  that  "said  court  erred 
In  finding  that  no  l^al  dedication  was  ever 
made  of  aald  Nursoy  street" ;  and  that  in 
general  the  court  erred  In  deddlng  that  the 
dty  did  not  have  Jurisdiction  of  the  sub- 
ject-matter, that  the  proceedings  were  void, 
and  that  the  plaintiff  was  entitled  to  any  re- 
lief. 

W.  T.  Vinton,  of  McMinnviUe  (Virgil  H. 
Hassey,  of  Oomellns,  and  McCain  &  Vinton, 
of  Mi^nnvllle,  on  the  brief),  for  appellant. 

Frank  8.  Qrant;  of  Portland,  for  reepond- 
eoc 


JOHNS.  J.  (after  statins  th«  facta  as 

above).  [1]  Tbe  defendant  having  denied 
such  allegations,  the  burdra  of  vToot  Is  u> 
on  the  pUUntifl  to  establish  by  the  evidence 
that  there  was  a  pnUlc  road  or  highway 
running  throt^th  the  defoidant  dty  between 
blodEB  4  and  XI  on  the  north  and  S  and  10 
on  the  sontb,  as  shown  upon  the  recorded 
map  or  plat  of  the  town ;  that  nbat  portion 
thereof  which  is  within  the  dty  limits  is 
known  m  termed  aa  Nursery  street ;  that  the 
property  of  phihitlff  fbnns  the  north  line 
of  said  county  road  known  within  the  limits 
of  such  munidpallty  as  Nursery  street ;  and 
that  which  is  there  known  aa  Nursery  street 
Is  in  Ikct  the  comity  road,  whidi  Is  now  and 
has  been  fOr  more  than  50  years  used  aa  a 
county  road." 

Thomas  B.  Jackson,  a  witness  for  the 
plaintiff,  testified  that  he  had  Uved  in  Amity 
from  1851  to  1870,  and  that  he  was  familiar 
with  the  county  roads  In  and  around  Amity : 

"Q.  Now,  Mr.  Jackson,  you  know  where  the 
public  square  is  in  Amity?  A.  Well,  I  canH 
say  that  I  do.  We  didn't  recognize  any  public 
square  there  when  I  lived  there. 

"Q.  Do  yoB  know  where  the  Walling  Tavern 
used  to  be?  A.  I  do.  yea. 

"Q.  Now,  the  thoroughfare  rtinniog  between 
where  the  scfaoolhouse  and  the  old  meetinfihouse 
used  to  be  and  the  Walling  Tavern,  what  was 
tlmt?  A.  That  was  the  road  from  Amity  to 
Matheoy'a  Ferry,  that  is  the  one  running  east 
and  west,  running  between  the  schoolhonse  and 
the  Walling  Tavern.  Th6  Walling  Tavern  prop- 
erty was  on  tbe  north  ride  of  the  road,  and  the 
church  and  scfaoolhouse  were  ott  the  south  ride 
of  the  road.  - 

"Q.  Is  the  road  that  you  were  over  this  morn- 
ing identical  or  similar  to  the  road  you  traveled 
in  1851  to  1859?  A.  I  regard  it  as  identically 
the  same  road." 

Kioebe  Burch  testified  for  the  plaintiff 
that  she  lives  in  Amity  and  la  82  years  old : 

"Q.  Do  you  know— can  you  say  whether  or  not 
the  road  or  passageway  running  between  the 
Bchoolhouse  and  where  the  old  tavern  used  to  be 
—you  know  that  road  leading  to  Mathcny's 
Ferry?  A.  Yes. 

"Q.  How  long  has  that  been  traveled,  to  your 
recoIIecti(Hi?  A.  It  has  been  traveled  all  my 
life  you  might  say,  ever  rince  I  have  been  tiiere. 

"Q.  Was  it  known  as  the  county  road?  A. 
Yea,  sir. 

"Q.  Now,  did  this  road  go  through  what  he 
laid  out  as  the  town  of  Amity?  Did  the  road 
run  through  it?  Was  the  land  he  platted  on 
both  sides  of  tills  road,  or  was  ItT  A.  Tas." 

Three  different  Plats  were  Introduced  lu 
evidence,  the  first  of  which  purports  to  be 
**a  plat  of  the  town  of  Amity  In  Yamhill 
county,  Oregon  territory,  filed  of  record  Feb- 
ruary 7,  1H59,"  consisting  of  fourteen  blocks, 
of  four  lots  each,  without  the  names  or 
widths  of  any  streets  or  any  Information  as 
to  where  the  ground  Is  located.  The  second 
was  filed  for  record  September  1,  1890,  and 
apparentiy  embraces  the  same  and  adjoining 
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lands,  deslgnateB  the  streets  thereoa,  and  lo- 
cates Nursery  street  as  rtiimiDg  east  and 
west  and  lying  between  blocks  4  and  11  on 
the  uortb  and  blocks  S  and  10  on  the  south 
of  the  original  plat ;  but  It  does  not  appear 
from  the  map  that  any  of  said  lands  are  tied 
to  a  gOTemmeot  comer,  or  that  their  exact 
location  is  described  b;  any  specific  survey. 
The  third  was  filed  May  11. 1899,  and  for  the 
first  time  the  lots  and  blocks  are  tied  to  a 
government  comer  and  defined  by  an  actual 
survey;  but  there  la  nothing  on  either  of 
said  i^ts  which  ahow%  or  would  tend  to 
show,  where  the  achoolhonse,  the  chnrcb  or 
old  meetlnghoiise.  or  the  Walling  Tavern 
were  ever  located.  No  reference  Is  made  to 
any  one  of  them  on  ^tber  of  the  plats,  and 
there  Is  no  testimony  in  the  record  as  to 
where  dther  of  them  was  located. 

[t]  TMb  court  cannot  go  outside  of  the 
record,  and  while  the  witnesses  and  the  liti- 
gants may  know  where  the  Mhoolhouae,  the 
ctaurdi  or  tM  meetiivhoni^  or  Qie  Walling 
Tavern  were  situated  in  the  town  of  Amity 
00  years  ago,  the  court  cannot  take  Judldal 
knowledee  of  tbOr  former  existence  or  re- 
qtectlTe  locatimu^  and.  In  the  absenoe  of 
testimony,  would  not  have  any  Judicial 
knowledge  of  where  athee  at  tliem.  was 
over  located. 

[S]  Aflsaming,  wtthont  deciding,  that  there 
Was  an  old  county  road  somewhere  within 
the  corporate  limits  of  the  defendant  dty, 
without  proof  of  such  landmarks  ttwre  Is 
no  evidence  <«  the  part  of  the  idaintltt  as  to 
where  the  road  was  actually  located  or  as 
to  whether  it  would  cover  or  Indude  the 
same  or  any  portion  of  the  land  known  and 
described  as  Nursery  street 

While  It  is  true  there  Is  some  testimony 
on  the  part  of  the  defendant  tending  to  show 
the  existence  of  an  old  counQr  load  some- 
where wltliin  the  corporate  limits  of  Uie 
town,  yet  Its  exact  location  Is  a  matter  of 
conjecture  and  speculation,  upon  wbldi  a 
court  conld  not  render  a  decree. 

The  decree  Is  reversed,  nelQier  p^fty  to 
recover  costs  in  tither  court 

McBRIDS,  C.  J.,  and  BEAN  and  BEN- 
NETT, JJ.,  concur. 


(92  Or.  161) 

TOKAY  HBIOHTS  DEVELOPMENT  CO.  T. 
HULL  et  ox. 

(Snprune  Court  of  Oregm.    April  29,  1919.) 

1.  MoBToaoia  «s978— Sale  or  l4i.irn— Rip- 
BKmNTATions— Means  or  EnowuDoi. 
Where  defendants,  before  making  a  contract 
for  land,  bad  received  and  relied  upon  favorable 
■tatementa  of  their  friend,  this  amounted  to 
making  an  independent  investigation,  and  where 


BEPORTEB  0>r. 

the  means  of  knowledge  were  at  band  for  de- 
fendants* inspection  during  a  period  of  three 
years  between  the  original  contract  and  the  new 
contract  embodying  tbe  note  and  mortgage 
Bought  to  be  foreclosed,  defendants  are  not  en- 
titled to  relief  on  the  ground  of  fraudulent  rep- 
resentations. 

2.  Appeax.  and  Bbbok  4ss>1011(1)— Review— 
FiNDiNOB  or  TUAL  GoDiT  —  Gorrc]:.usivK- 

KB88. 

Findings  of  tbe  trial  Judge  upon  tbe  defense 
of  fraudulent  miirepresentationB  of  tbe  quality 
and  charaeter  of  lands  sold,  based  on  evidence 
of  witnesses  who  testified  before  the  judge,  re- 
sulting in  a  substantial  conflict  with  respect  to 
material  Issues,  must  be  given  great  weight 
particuiariy  where  the  Judge  visited  and  Inspect 
ed  the  premises. 

Department  1. 

Appeal  tnm  Circuit  Court  Joaeidiine  Coun- 
ty; B*raDk  M.  Calkins,  Judge. 

Suit  by  the  Tokay  Heights  Development 
Company,  against  Daniel  Hull  and  wife,  to 
foreclose  a  mortgage.  Decree  for  plaintiff; 
and  defendants  appeal.  Decree  affirmed. 

See,  also,  107  Pac.  677. 

Tbe  plalntur  InsUtuted  this  suit  to  fore- 
doee  a  mortgage  given  to  it  by  the  defend- 
ants upon  certain  subdivisions  of  a  prasftxtj 
laid  out  the  plaintiff  adjoining  Grants 
Pass  In  JoseiAIne  county.  The  giving  of  the 
note  and  mortgage  in  queatlott  Is  practically 
admitted,  but  the  defendants  contend,  in  eub- 
stanoe,  that  on  account  of  certain  frandolait 
rapreeoitatlons  thay  allege  were  made  Che 
plalntifl,  which  are  more  fully  hereinaftw  nt 
forth,  those  Instruments  are  void,  and  noth- 
ing la  due  upon  fhem.  Hie  essence  of  tbe 
defense  Is  that  the  defendants  were  residing 
in  Kansas  City,  Mo.,  In  October,  1911,  and  con- 
tracted with  the  plaintiff,  wbidi  had  a  local 
office  there,  to  boy  certain  lots  In  the  tract 
mentioned,  now  subject  to  the  mortgage  In 
question;  that  afterwards  they  agreed  to 
buy  other  lots,  and  still  later  took  deeds  for 
the  property,  and  gave  to  the  plaintiff  two 
notes  and  mortgages,  one  set  of  them  being 
that  Id  suit.  Tbey  charge  that  the  only  ob- 
ject they  had  in  acquiring  any  of  the  pron- 
ises  was  to  use  them  for  the  purpose  of  grow- 
ing commercially  certain  varieties  of  pears, 
whi(±  were  then  planted  on  the  land,  and 
about  an  acre  of  grapes,  then  also  planted. 
It  is  admitted  by  tbe  defendant  Hull  la  his 
testimony  that  the  lots  he  contracted  for  in 
October,  1911,  were  not  set  to  trees  at  that 
time,  but  were  afterwards  planted  to  differ- 
ent varieties  of  bis  own  choosing.  They  say: 

"That  in  order  to  snccessfnlly  grow  said  varie- 
ties fruit  it  was  necessary,  and  the  defend- 
ants believed  it  to  be  necessary,  that  the  soil 
upon  which  said  fruit  was  to  be  grown  should 
be  exceedingly  fertUe  and  rich  and  of  great 
depth,  and  suitable  for  the  growing  of  the  buita 
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of  0»  TarieticB  named,  aU  of  whidi  faeti  weze 
at  all  the  timea  herein  mentioned  well  known  to 
tbe  pJaintUt." 

FlEirQiw  aTennents  of  ftaud  amwarlnc  In 
the  ananrer  are  here  set  down: 

"That  in  order  to  indace  the  defendants  to 
pnrebase  aaid  premiaea  tiie  plaintiff  then  and 
thm.  on  and  prior  to  October  SI,  1911»  fabdr 
and  frandalentlr  repreaented  to  the  defendant! 
that  all  of  aaid  premises  wer«  of  the  diaracter 
of  land  above  described,  and  had  been,  under  the 
advice  of  those  posaesaing  scientific  knowledge 
upon  said  subject,  planted  to  said  varieties  of 
fmit.  And  as  a  part  of  said  transaction  and 
with  said  fraudulent  Intent  and  purpose  the 
plaintiff  folsely  repreaented  to  the  defendants 
that  that  portitm  of  said  premiaea  known  aa 
Taller  lands  was  a  black  loam,  and  that  portion 
of  said  lands  which  was  sloping  was  a  red  shot 
soil,  and  that  all  of  aaid  lands  were  of  great 
depth  and  inexhaustible  fertility,  and  were  espe- 
cially adapted  to  the  growing  of  said  tmits. 
That  each  and  all  of  said  representations  so 
made  for  said  parpose  were  f^lae,  fraudulent, 
and  untrue,  in  this:  That  not  more  than  4  acres 
of  aaid  landa  known  aa  valley  land^  out  of  20 
acres  thereof,  were  bla<^  loam,  and  none  of 
the  said  slopiaf  lands  woe  what  is  known  as 
red  afaot  soU ;  nor  were  any  of  said  lands  of 
great  depth  or  great  fertility;  nor  w«re  any  of 
tiie  same  of  sufficient  depth  or  fertility  for  the 
proper  growing  of  said  varietieB  of  fruit— all  of 
which  (acts  were  at  all  the  times  herein  mention- 
ed well  known  to  the  plaintiff. 

*?rhat  at  said  time  and  as  a  part  of  said  trans- 
action and  for  the  purpose  of  indadng  the  said 
defeodaats  to  parcbaae  said  premises,  the  plain- 
tiff  falsely  and  fraudulently  represented  to  the 
defendants  that  the  said  purdiase  price  of  said 
premises,  reapectiTely.  was  much  lower  than  the 
real  valne  said  premises,  and  that  if  the 
defendants  purchased  the  same,  they  would, 
within  three  years  after  such  purchase,  make  a 
profit  upon  said  transaction  of  300  per  cent., 
all  of  which  representations  were  not  only  false 
and  untrue,  but  were  known  to  the  plaintiff  at 
the  time  they  were  made  to  be  false,  fraaduloit, 
and  oDtnie,  in  this:  That  tlie  purchase  price  of 
■aid  premiaea,  reqpectlvelr,  was  greatly  in  ez- 
«esa  of  the  true  vi^ue  thereof;  that  said  prem- 
ises were  not  adapted  to  the  growing  of  the 
varieties  of  fruits  to  which  the  same  were  plant- 
ed, and  for  which  they  were  purchased,  and  said 
premises  could  not  be  operated  at  any  profit, 
or  other  than  at  a  loss— aU  of  which  facts  were, 
at  all  the  times  herein  mentioned,  known  to  the 
plaintiff.  That  aa  a  part  of  aaid  transaction 
and  in  order  to  induce  said  def«idantB  to  pur- 
diase  said  premises  the  plaintiff  falaely  and 
fraadnkntly  represented  to  the  defendants  that 
if  they  would  purchase  said  premises  at  said 
pricea  aaid  investment  would  increase  in  value 
within  three  years  to  the  amount  of  300  per 
cent,  without  the  expenditure  of  any  additional 
money  or  the  making  of  any  additional  improve- 
ments  thereon,  wbldi  statement  was  false,  fraud- 
ulent, and  untrue,  and  was  known  by  the  plain- 
tiff  at  the  time  the  same  was  made  to  be  false, 
fraudulent,  and  untrue" 

Aa  their  inindpal  grievance  they  charge, 
in  substance,  that  the  soil  on  all  the  premises 


is  shallow,  tliat  a  considerable  portion  of  it 
is  underlaid  witb  solid  bednx^  oovered  with 
a  soil  ranging  In  depth  from  2  to  10  inches, 
while  other  portions  are  aaid  to  be  composed 
of  har^>an,  Impervious  to  water,  and  covered 
with  a  soil  ranging  from  12  to  18  inches  In 
depth.  They  say  that  in  order  to  plant  the 
premises  to  orchard  the  plaintiff  found  It 
necessary  to  use  powder  for  the  purpose  of 
blasting  holes  In  which  to  plant  the  trees, 
which  facts  were  not  known  to  the  defend- 
ants nntil  the  summer  of  1916.  They  claim 
not  to  have  discovered  the  falsity  of  the  al- 
leged r^resentatlons  until  the  summer  of 
1916,  when  they  tendered  a  deed,  reconvey- 
ing  the  property  to  the  plaintiff,  and  de- 
manded the  return  of  the  money  they  had 
paid  and  the  value  of  certain  lands  in  Kan- 
sas City  which  they  had  conveyed  In  part 
payment  of  the  purchase  price  of  the  lands 
in  controversy. 

The  charges  of  fraudnlent  represratatlon 
are  denied  by  the  reply.  That  pleading  ad- 
mits the  use  of  the  powder  for  the  purpose  of 
blasting  boles  In  part  of  the  land,  but  says 
that  fact  was  known  to  the  defendants  In  the 
fall  of  1911.  This  knowledge  is  established 
by  unchallenged  written  testimony. 

The  circuit  court  heard  the  case ;  the  trial 
Judge  made  two  personal  examinations  of  the 
premises;  and  after  full  hearing  made  a  de- 
cree dmying  r^ef  to  the  defendants  and 
foredosinK  the  mortgage  sobstantially  aa 
pnjeA  tor  In  the  complaint,  ^e  defOid- 
ants  appealed.  As  ttie  defendant  Daniel  Hull 
appears  to  be  the  BcHe  actor  on  Iwbalf  of  hlm- 
sdf  and  wlfe^  the  opinion,  for  conTailence  of 
designation,  will  be  written  as  if  he  were  the 
only  defendant. 

A.  E..  Reames,  et  Medford  (Blanchard  & 
Blanchard.  of  Grants  Pass,  on  the  brlefi),  for 

appellants. 

H.  D.  Norton,  of  Qrants  Pass  (O.  B.  Blan- 
chard, of  Grants  Pass,  on  the  brief),  for  re- 
spondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  We  note  at  the  outset  that  the  first 
CMitract  for  the  purchase  ot  the  property 
was  made  October  31.  1911.  The  mortgage 
which  the  plaintiff  would  foreclose  In  this 
suit  was  dated  April  1, 1915.  The  testimony 
shows  that  the  defendant  was  oigaged  in 
teaching  In  Kansas  City,  and  owned  and  re- 
sided upon  a  5-acre  tract  thwe^  whidi  was 
mainly  covered  witb  orchard  which  he  per- 
sonally Bupeitntoided.  He  had  read  consid- 
erably on  the  BUt^ect  oC  bc^  and  ordiards, 
all  of  which  left  him  no  tyro  as  a  horticul- 
turist He  had  a  friend  named  Hart  who 
trarded  eztenslTely  In  the  Northwest,  UkA- 
ing  for  ondiard  lands,  and  examined  Tarknu 
parcels  of  realty  mi^osed  to  be  adapted  for 
horticulture,  and  p^rsoiaUy  inspected  the 
property  of  the  platntUE  which  It  had  laid  ont 
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to  Bdl  tot  orchard  bwcts.  He  gave  It  tbor* 
01:^  Ind^fotdoit  Inrestlgatlon,  and,  return- 
iag  to  Kansas  Gi^,  Infbrmed  Hull  Qiat  It 
was  the  best  prc^ositioii  be  had  seen  In  all 
bla  joamey.  The  plaintiff  had  a  branch  of- 
fice in  that  cit7,  so  Hull  secured  from  it  a 
printed  circular,  describing  the  whole  proper- 
ty of  the  plaintiff.  Hie  statements  in  that 
document  cover  everything  which  the  defend- 
ants  rely  upon  as  fraudulent  After  a  glow- 
ing description  of  the  Rogue  Blver  Valley 
and  the  statement  that  "Tokay  Heights." 
comprising  160  acres,  adjoins  th^  city  limits 
of  Grants  Pass  and  lies  on  a  gradual  south- 
westerly slope,  It  makes  the  following  state- 
ment: 

"Our  valley  laod  Is  a  Macb  loam  of  great 
depth  and  inexhaustible  fertility.  The  sloping 
ground  is  of  the  rich,  red  shot  variety  so  desira- 
ble for  certain  fruits  sach  as  Bartlett  and 
D'Anjou  pears,  Tokay  grapes,  peaches,  dierries, 
English  walnuts,  etc.,  but  wbile  the  different 
soils  are  each  particularly  adapted  to  certain 
culture^  any  acre  on  our  tract  will  prodnce 
almost  any  Tflrie^  of  fruit  or  vegetable.  On 
the  advice  of  several  expert  borticolturiets  we 
have  decided  that  for  commercial  purposes  we 
shall  plant  Bartlett  and  D'Anjoa  pears  and 
Tokay  grapes,  and  around  each  building  site, 
for  family  use,  an  assorted  variety  of  cherries, 
peaches,  apples,  eta  However,  we  shall  be 
pleased  to  plant  whatever  varieties  of  trees  the 
individaal  cnstomer  may  select  on  tracts  not 
already  aet  out  at  time  of  parchase." 

Other  statements  here  follow: 

'TTe  offer  yoo  acres  adjoining  the  city  limits 
for  less  than  yon  can  bay  other  acres  several 
miles  from  town.  Yon  have  two  sure  sources 
for  enormous  profit:  As  your  orchard  grows  it 
becomes  valaable;  as  the  dty  grows  Tokay 
Heights  will  become  the  choicest  residence  dis- 
trict. If  you  boy  a  tract  and  forget  you  have  it, 
it  should  make  you  300  per  cent,  in  three  years. 
If  yon  live  on  Tokay  Heights  you  have  the  doa- 
ble advantage  of  dty  and  country,  a  self-sup- 
porting home  with  magnificent  surroundings." 

After  making  the  contract  in  Kansas  City 
in  October,  1911,  the  defendant  came  to  Ore- 
gon unannounced,  and  going  to  Grants  Pass 
went  upon  the  premises  and  gave  them  per- 
sonal examination.  He  was  so  well  pleased 
with  the  prospect  that  he  vrrote  many  letters 
to  his  friends  in  Missouri,  urging  them  to 
purchase  property  in  the  same  tract  He  also 
contracted  for  additional  acreage  there.  Still 
later  he  secured  a  position  In  the  public 
schools  of  Grants  Pass,  within  three-fourths 
of  a  mile  of  the  property,  and  bad  every  op- 
portunity to  examine  the  premises.  In  fiict, 
he  afterwards  took  up  bla  resld^ce  upon  tbe 
pr<v>ert7,  and  took  active  part  in  the  care 
and  management  of  tbe  growing  orchard. 
For  Instance,  under  date  of  July  8,  1912,  la 
writing  to  the  Kansas  City  agent  of  tbe  plain- 
tiff. HnU  aays: 


"Toksy  Helots  Is  fiir  tbe  hast  young  mdisrd 
I  have  aeoi.  Tin  trees  show  much  greater 
growth  than  I  thought  possible  in  one  year. 
Tonr  brother  has  a  gang  of  men  and  teams 
working  among  the  trees  every  day,  some  culti- 
vating, others  pruning  and  spraying,  so  that  the 
condition  of  the  trees  is  fine.  Among  the  trees 
potatoes,  cabbage,  melons,  and  beans  are  grow- 
ing, and  abaw  the  rich,  fertile  nature  of  the 
BoiL  Mr.  Burke,  the  count'y  fmit  inspector, 
told  me  this  Tokay  Heights  orchard  i>  the  best 
for  its  age  in  the  county,  and  I  have  seen  none 
better.  I  found  the  best  chen?,  peach,  and 
grape  ranches  on  the  hill  -slopes.  Right  adjacent 
to  Tokay  Heights  on  the  north  is  a  three  year 
old  Tokay  grape  vineyard,  and  each  vine  will 
average  10  or  12  great  bundles.  At]  the  north 
end  of  Tokay  He^hts  above  the  ditdi  is  rich, 
strong  fruit  land,  as  well  as  sigbtly  borne  sitrs. ' 
One  great  advantage  of  hUUde  orchards  is  ini- ' 
munity  from  spring  frosts.  They  never  have  to 
'smadge,'  as  on  the  river  bottom  land.  Aa  yon 
know,  I  have  boUi  hill  and  liottom  lands,  and  I 
am  mighty  well  pleased  with  the  selection  we 
have  made,  in  fact  no  mistake  can  be  made  in 
selecting  from  tbe  Tokay  Heists  wdiards  witb- 
Mit  aseing  theoL" 

The  letter  proceeds  In  similar  optimistic 
strain,  bat  Is  too  lat^  for  full  rdiearsal. 
With  full  <Vportnnlt7  for  tborou^  examina- 
tion of  tbe  premises,  and  after  all  tbe  In- 
si>ectlcai  he  cbose  to  make^  without  any  hin- 
drance or  concealment  on  the  part  of  the 
plaintiff,  tbe  defendant  continued  In  Ms  ex- 
pressions of  approval  of  the  property  through 
a  long  series  of  letters  appearing  In  evidence. 

At  tbe  trial  substantially  the  entire  ^ort 
of  the  defendant  was  to  show  that  tbe  great- 
er part  of  the  tracts  were  underlaid  with 
hardpan,  and  that  bedrock  came  very  close  to 
the  surface  In  many  places.  Some  experi- 
enced orcfaardists  were  called  from  Jackson 
county  to  examine  the  lands  and  gave  it  as 
their  opinion  that  they  were  not  suitable  for 
commercial  orchards.  A  larger  number  of 
other  orchardiuts.  some  of  them  from  Jack- 
son county  and  others  from  the  immediate 
neighborhood,  gave  it  as  their  opinion  that 
the  lands  were  suitable  for  a  commercial 
orchard,  and  some  of  them  praised  them  as 
the  best  lands  for  the  purpose  in  tbe  Rogue 
River  Valley. 

The  land,  as  Hull  stated,  is  composed  part- 
ly of  what  may  be  termed  bottom  land  and 
partly  of  side  hill  land.  The  testimony 
shows,  without  dispute,  that  In  planting  trees 
on  tbe  upper  tracts  powder  was  used  In  the 
bottom  of  the  holes  dug  for  planting  so  as  to 
loosen  up  the  nnderlylng  strata.  This  fact 
was  communicated  to  Hull  in  the  fall  of  1911, 
and  some  witnesses  declsre  it  to  he  good  prac- 
tice in  planting  any  orchard.  The  defend- 
ants contoid  that  tbe  bedrock  in  places  orops 
out,  and  at  others  is  but  a  few  indies  bdow 
tbe  surface  on  tbe  side  bill  part  of  tbe  prem< 
ises.  Tbe  contention  on  tbe  part  of  the 
plaintiff,  is  that,  while  it ,  ia  true  there  are 
aome  outcropplngs  of  bedrock,  esiieclally  in 
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flie  TfAd.  Tet  U  wu  a  condition  readily  ob- 
•errable  nnHer  tlie  most  casoal  lnq>ectloiL 
As  to  the  hatdpan,  Qte  witnesses  differ  not 
only  as  to  tbe  fifict  of  there  bdng  any  hard- 
pan,  bnt  also  as  to  t2»  effect  It  has,  eqwdal- 
ly  in  the  present  instance. 

TbB  testimony  for  the  defendants  comes 
largely  tmn  witnesses  who  dug  Into  the 
gronnd  at  rarions  depths  from  12  to  80  inch- 
es add  came  to  a  layOT  et  hard  ground  which 
they  denominated  "hardpan.**  The  witnesses 
for  tlie  plalnUff  described  Oils  stratum  as 
penetrable  by  roots  and  moisture.  One  of 
them  testified  to  bavlnK  dug  further  In  one 
of  the  test  holes  sunk  by  the  deitendants'  wit- 
nesses, and  says  be  had  no  difficulty  In  re- 
moving the  so-called  '^ardpan"  by  aid  of  a 
shovel.  Others  testify  tbat  they  found  roots 
growing  in  that  layer,  that  It  was  about  8 
or  10  Inches  in  tblckness,  and  that  under  It 
was  good,  rich'  soil.  Tbe  testimony  shows 
that  originally  the  gronnd  was  covered  with 
a  rich  growth  of  trees  and  underbrush,  which 
the  plaintiff  claims  demonstrates  that  it  was 
suitable  for  tree  growth.  It  also  produced 
testimony  to  the  effect  that  its  officers  con- 
sulted with  experienced  orcbardlsts  respect- 
ing the  avallaMlity  of  the  site  fbr  horticul- 
tural purposes,  and  that  It  was  under  such 
expert  advice  that  the  tract  was  laid  out  and 
exploited  as  good  orchard  ground.  The  testi- 
mony also  shows  that  thirfty  orchards  are 
growing  on  similar  land  adjacent  to  the  prem- 
ises. It  is  to  be  noted,  in  passing,  that  no 
fraud  Is  charged  as  Immediately  affecting  the 
execution  of  tbe  mortgage  in  suit,  but  that 
the  deceit  charged  is  founded  solely  upon  the 
repreeentatious  of  the  printed  circular,  to 
which  alludon  has  already  been  made,  which 
the  defendants  claim  directly  Induced  them 
to  enter  Into  the  original  contract  for  the 
purchase.  It  is  proper  also  to  r«nember  that 
an  interval  of  three  years  and  three  months 
elapsed  between  the  making  of  the  contract 
and  the  taking  of  the  conveyance  and  giving 
the  return  mortgage. 

After  giving  evidence  of  the  unfitness  of 
the  ground  for  orchard  purposes  much  testi- 
mony was  put  in  by  the  defendants  to  the  ef- 
fect that  many  of  the  trees  were  either  dead 
or  dying  of  what  is  called  "sour  sap."  The 
witnesses  on  both  sides  are  unanimous  In 
saying  that  this  condition  Is  not  peculiar  to 
any  class  of  land  in  Southern  Oregon.  It  Is 
no  respecter  of  premises,  but  appears  alike 
on  shallow  and  deep  soils.  Some  of  the  wit- 
nesses for  the  defendants  endeavored  to 
account  for  if  by  defective  drainage.  We 
think  tbe  preponderance  of  testimony  Is  to 
tbe  effect  that  it  may  be  ascribed  to  climatic 
conditions  It  seems  that  when  a  sudden  flow 
of  sap  is  stimulated  In  a  young  tree,  either 
by  warm  rains,  after  it  has  Iain  dormant 
throui^  a  summer's  drouth,  or  by  warm 
weather  In  late  winter  or  ear^  vrlng,  a  sac- 


ceedlng  spell  of  cold  weather  causes  the  sap 
to  fermmt  and  sour,  with  the  result  that  the 
new  shoots  perish,  Hie  root  system  is  not 
necessarily  disturbed  at  first,  and  the  tree 
may  be  saved  In  many  Instances  by  thorough- 
ly cutting  out  the  affected  portions  and  al- 
lowing the  root  systan  to  send  up  nourish- 
ment for  the  remainder  and  tOr  such  new 
growth  as  may  appear.  Of  course  orchards, 
especially  in  the  earlier  stages,  are  affected 
by  cultivation,  the  lack  of  which  will  d^re- 
ciate  the  plant  There  Is  testimony  to  the 
effect  that  Hull's  cultivation  of  his  orchard 
was  neglected,  and  the  photographs  In  evi- 
dence show  orchards  on  adjoining  lands 
which  are  growing  well,  while  the  orchard  of 
the  defendants  shows  lack  of  care.  It  is 
stated  in  the  report  of  the  testimony  also  that 
tbe  growing  of  potatoes  In  part  of  the  or- 
chard attracted  gophers,  which  remained  to 
feast  on  tbe  tender  roots' of  the  trees,  with 
fatal  results  to  many  trees,  without  fault  of 
the  plaintiff. 

Without  going  into  detail,  a  perusal  of  the 
correspondence  of  the  defendant  Hull,  whi<^ 
Is  In  the  evidence,  shows  that  be  started  Into 
the  enterprise  with  roseate  hopes;  that  he 
had  ample  opportunity  to  inspect  the  prem- 
ises ;  that  he  did  examine  them,  and  wrote  in 
glowing  terms  of  their  excellence,  and  it  was 
not  until  after  the  suit  was  commenced  that 
he  began  to  sink  test  boles,  and  claims  to 
bave  discovered  the  hardpan  and  bedrock. 
His  letters  indicate  that  as  time  passed  bis 
visions  grew  less  brilliant.  He  complains  of 
long,  diy  summers,  of  lack  of  rain,  and  other 
drawbacka  prevoitlng  success,  but  does  not 
Intimate  any  hint  of  fraud  until  after  the 
foreclosure  suit  was  instituted. 

The  principal  case  dted  by  the  d^endants 
Is  that  of  Vanaerbllt  t.  Bishop  (O.  O)  188 
Fed.  971,  in  which  Judge  Wolverton  had  be- 
fore him  a  case  where  tbe  defendant  in  a 
snlt  for  strict  foreclosure  of  a  contract  to 
purchase  an  orchard  in  Hood  lUver  county* 
set  up  by  way  of  cross-bill  misrepresentation 
and  fraud  on  tbe  part  of  the  plaintiff  and  his 
agent,  the  essence  of  which  is  that  in  re- 
sponse to  a  direct  question  about  whether  or 
not  there  was  hardpan  in  the  soil  the  plain- 
tiff directly  and  specifically  stated  there  was 
none,  vhen  tbe  fact  was  otherwise.  The 
case  is  different  In  Its  details  from  the  one 
before  no,  bnt  we  here  repeat  some  principles 
of  law  announced  in  the  cases  quoted  by  the 
learned  Judge  In  his  decision: 

"The  misrepresentation  which  will  vitiate  a 
contract  of  sale,  and  prevent  a  court  of  equity 
from  aiding  its  enforcement,  must  not  only  re- 
late to  a  material  matter  constituting  an  induce- 
ment to  the  contract,-  bnt  It  must  relate  to  a 
matter  respecting  which  the  complaining  party 
did  not  possess  at  hand  the  means  of  knowledge; 
and  it  most  be  a  misreprenentatkai  upon  which 
he  relied,  and  whldi  he  was  actually  misled 
to  his  injury.  *  •  *  Whore  the  means  of 
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knowledge  are  at  band  and  eqnallT  av^aUs  to 
botb  partiflBt  and  the  subject  of  purchase  ia 
alike  open  to  their  inspection,  if  the  purchaser 
does  not  avail  himself  of  these  means  and  oppor- 
tunities, he  vill  not  be  heard  to  say  that  he  has 
been  deceived  by  the  vendor's  misrepresentations. 
*  *  *  And  the  same  rule  obtains  when  the 
complaining  party  does  not  rely  upon  the  mis- 
r^resentationa,  but  seeks  from  otiier  quarters 
means  of  verification  of  the  statementa  made, 
and  acta  upon  the  information  thus  obtained." 
Slaugbter's  Adm'r  t.  Gerson.  IS  Wall.  8T9-38», 
20  L.  Ed.  627. 

"If  it  appears  that  be  (tiie  pnrdiaser)  has  re* 
sorted  to  the  proper  means  of  verification,  so  as 
to  show  that  he  In  -fact  relied  np<»i  his  own  in- 
quiries, or  if  the  means  of  investigation  and  veri- 
fication were  at  hand,  and  bis  attention  drawn 
to  them,  relief  will  be  denied"— aa  used  by  Mr. 
Justice  Brewer  in  Famaworth  t.  Dnlber,  142 
U.  S.  43,  12  Sup.  GC.  164.  35  L.  Ed.  931,  qnot- 
inc  from  Lodinrton  v.  Renick,  7  W.  Ya.  273. 

Pomeroy's  analysis  of  tbe  subject  Is  also 
Mt  down  by  Judge  Wtdverton  as  follows; 

"(1)  When,  b^ore  entering  into  the  contract 
or  other  transaction,  be  actually  lasorta  to  the 
proper  means  of  ascertaining  the  truth  and 
Terifying  the  statement.  (2)  When,  having  the 
opportunity  of  making  such  examination,  he  is 
charged  with  the  knowledge  which  he  necMsarily 
would  have  obtained  if  he  had  prosecuted  with 
diligence.  (8)  When  tbe  representation  is  con- 
cerning generalities  equally  within  the  knowl- 
edge or  the  means  of  acquirfnc  knowledge  pos- 
sessed by  botb  parties." 

In  all  such  cases  Pomwoy  declares  that 
a  par^  will  not  be  Jnstifled  In  rdylng  np<m 
represoitatlons  made  to  lilm. 

As  stated  by  Mr.  Jnstlce  Ramsey  In  Hc- 
Farland  t.  Carlsbad  Sanatorium.  68  Or. 
SSO,  137  Paa  209.  Ann.  Gas.  1915C,  S6S: 

"In  this  state  tbe  mle  is  settled,  by  a  long 
line  of  decisions,  that  an  action  of  decdt.  based 
on  fraudulent  r^iresentaticms,  cannot  be  main- 
tained, unless  the  representations  were  false,  and 
either  known  by  the  person  making  thrai  to  be 
lalse  or  were  made  by  him  recklessly  as  of  hia 
own  knowledge,  without  knowing  whether  they 
were  true  or  not,  with  the  intent  that  they 
should  be  acted  on  by  tbe  party  seeking  relief, 
and  such  party  believed  them  to  be  true,  and 
acted  upon  tiiem.  and  waa  injured"— citing  many 
Oregon  precedents. 

In  Wlmw  T,  Smltb,  22  Or.  468,  80  Pac. 
416,  it  is  laid  down  as  a  rule  that  a  party 
seeking  rdief  on  the  gronnd  of  fraud  peiv 
petrated  v^oa  him  by  means  of  false  repre- 
sentations mnst  not  only  clearly  prove  tbe 
frand,  but  most  also  show  that  he  rolled 
upon  tbe  fttlse  representations;  and,  al- 
tbouj^  such  false  r^resencatlons  were  made 
as  allied,  yet  if,  having  fnll  means  of 
knowing  the  truth,  he  acted  on  bis  own  judg- 
ment In  the  transaction  from  which  he  seeks 
reUeiV  he  cannot  oomiAaln. 

[1]  In  tbe  present  instance^  before  making 
any  cootract  whatever,  the  defoidants  had 
received  and  rdled  upon  tbe  statemoits  of 


REPORTER  HOr. 

theiT  friend  Hart,  who  gave  fav<»afele  ac- 
counts of  tbe  ooontiy  and  ot  tbe  particular 
tract  nils  amonnts  to  making  independent 
iDveetigatlon.  Not  mly  so,  bnt  in  addltim 
thereto,  before  giving  the  note  and  mortgage 
In  suit,  the  defendant  Hull  vlidted  the  prem- 
ises, and  afterwards  had  tbe  opportunity  of 
actual  occupation  and  cultivation  to  observe 
the  conditions.  At  all  times  be  was  afforded 
every  opportunl^  to  pursue  bis  quest;  and 
no  <d)stacie  was  thrown  in  bis  way  by  the 
plaintiff.  This  feature  distinguishes  the  In- 
stant case  from  those  dted  by  the  defend- 
ants, sudh  as  Attkot  v.  BJerkvlft  77  Or.  897. 
160  Pac.  278,  where  the  sdler  took  acUve 
measures  to  disarm  the  buyer's  sus^don  and 
prevent  bis  lndep«ident  invratlgatlon.  The 
digging  of  test  hides  could  have  beok  ac- 
complished on  Hall's  first  arrival  upon  the 
premises  as  easily  as  after  the  suit  had  been 
commenced.  Tbe  means  of  knowledge  were 
at  hand  for  his  lnq>ectl<m  during  the  wlude 
period  of  three  years  between  the  making 
of  tbe  original  ctmtract  and  the  execution 
of  tlie  new  contrad  onbodled  In  tbe  note 
and  mortgage  In  question. 

It  Is  not  necessary  to  decide  whether  the 
plaintiff  should  plead  laches  as  an  estoppel 
or  not,  Ihe  letters  and  conduct  of  tbe  de- 
fendant Hull  are  at  least  entitled  to  great 
weight  aa  deliberate  admissions  made  against 
his  own  interest  In  brief,  a  careful  perusal 
of  the  testimony  convinces  us  that  tbe  charg- 
es of  fraud  are  not  sustained  by  a  preponder- 
ance of  the  testimony.  Without  dispute.  It 
is  shown  that  the  promoters  of  the  origlnsl 
tract  gave  it  thorough  examination  and  took 
the  advice  of  experts  upon  Its  availability 
for  horticultural  purposes.  They  saw  tho 
ample  growth  ot  original  forest  upon  It ;  In 
clearing  the  same  and  blasting  out  Oie 
stumps  they  discovered  that  tbe  soil  was 
deep,  and  that  the  roots  from  the  native 
trees  went  far  into  the  earth.  Under  all 
these  circumstances,  tbe  plaintiff  was  justi- 
fied in  the  belief  that  tbe  land  was  adapt^le 
for  horticultural  purposes,  eqtedal^  when 
they  saw  flourishing  orchards  on  all  sides 
of  the  proper^.  The  statements  reqiecting 
tbe  fertility  of  the  soil  were  therefore  not 
made  recklessly  or  without  well-grounded  be- 
lief in  thdr  truth.  It  Is  not  shown  that 
the  plaintiff  knew  the  statement  made  in 
support  of  the  ^operty  to  be  false,  and 
clearly  It  was  not  reckless  In  publishing  tbe 
circular  upon  which  alone  the  defendants 
rely  for  proof  of  fraudulmt  statanents. 
Clearly  the  defondants  have  foiled  to  prove 
the  sdentw  or  ite  equivalent  of  reckless 
stateotent  which  la  an  essential  elemoit  of 
actionable  ftand.  A  litigant  snl  juris  must 
take  reasonable  care  of  his  own  concemsL 
Equity  will  not  treat  him  as  a  nnrsUng,  <otb- 
erwlse  there  would  be  no  stability  In  any 
contract 

it}  While  It  Is  not  cmitrolUng  as  a  rale  ot 
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law,  yet  much  force  is  to  be  given  to  the 
principle  laid  down  by  the  United  States 
Circuit  Ctourt  of  AK)eal8  when  the  case  of 
Vanderbilt  v.  Bishop,  snpra,  was  before  that 
court,  the  opinioB  of  which  Is  reported  in 
198  Fed.  420,  117  C.  C.  A.  652,  to  the  eBfect 
that  the  findings  of  a  trial  judge,  based  on 
evidence  of  witnesses  before  him,  resulting 
in  a  substantial  conflict  with  respect  to  ma- 
terial issues,  win  not  be  set  aside  on  appeal. 
In  the  present  Instance  the  trial  Judge  rislt- 
ed  and  Inspected  the  pronlses;  he  had  be- 
tme  hbn  the  witnesses  in  person,  with  but 
few  exceptlcHu,  whore  die  testimony  was 
taken  before  the  r^rter  as  referee;  and 
hence  was  in  a  very  much  better  situation 
than  we  are  rightly  to  decide  the  questions 
here  involved.  A  careful  perusal  of  the 
record  compels  as  to  respect  his  dedslon. 
Accordingly  the  decree  of  the  drcolt  court 
Is  affirmed. 

McBRIDE,  O.  J.,  and  BENSON  and  HAR- 
RIS, JJ..  concnr. 


(9S  Or.  ABO) 

OITT  OF  SiaASroS!  T.  RANDLES  et  sL* 
(Supreme  Court  at  Oregon.  April  22,  lOW.) 

1.  OoiTTBAon  «=»805(l>-OoirnRncnoK  Ooh- 

TmAOT— WaZTKS— AOOEPTAIfOE  OT  WOBK. 

Acceptance  of  work  done  under  a  construc- 
tion ctmttaet  does  not  constitute  a  waiver  of 
latent  defects  of  which  the  owner  was  igno- 
rant at  Ihe  time  or  wUdi  may  appear  there- 
after. 

2.  Mtjkicipai,  Co bpo rations  #=365  —  Iv- 
rmoTKUKIfTS  —  Sewbe  Contbaot— Acoift- 

AMCK  OV  WOBK— WAIVSB  OF  DbFBOTS. 
Where  sewer  contract  expressly  stated  that 
mgineer  or  inspector  was  not  authorized  to  ac- 
cept or  approve  work  not  done  according  to  the 
contract,  and  reserved  to  the  city  alone  the 
power  to  accept  and  approve  work,  city's  ac- 
ceptance and  payment  of  contract  price,  with- 
out knowledge  of  defects  not  dlscoveraUe  by 
an  Mdbiary  Inq^ectlon,  will  not  be  eonstmed 
a  waiver  or  an  ttboppti  to  claim  damages  for 
sndi  defects  upon  discovery  thereof. 

8.  CoHTRAon  ^s»286— BuiLDXNa  Contracts— 

ACCKPTAIfOB  OB  BBnonoH  vt  ABOHmCT. 
A  contract  which  provides  for  woric  of  eon- 
itrnetion  to  be  perfoimed  In  the  best  manner, 
and  the  materials  of  the  best  quality,  subject  to 
acceptance  or  rejection  of  an  architect  or  en- 
gineer, all  to  he  d(me  in  strict  accordance  with 
the  plans  and  specifications,  does  not  make  ac- 
ceptance by  architect  or  engineer  final  and  con- 
clomve,  and  will  not  bind  the  owner  or  relieve 
the  contractor  from  the  agreement  to  perform 
according  to  plans  and  spedficatlous. 


4.  Municipal  Cobporatioits  ^»36S  —  Iif- 

PBOVEKENTS— ACCEPTANOT  OP  WOEK— PBIMA 

Facie  Bvidencb. 
The  acceptance  of  work  by  municipality  is 
oalj  prima  facie  evidence  that  the  work  has 
been  done  in  anbstantial  compliance  with  the 
terms  of  the  contract. 

5.  Pbincipal  and  AoKnr  ^a»159(l>— MucoK- 
DucT  OF  Agent— ViouTiON  or  Ihstbuc- 

TIONS. 

Principal  is  never  charged  with  consequencce 
of  agent's  misconduct  in  ^olating  his  instruc- 
tions except  for  the  protection  of  some  third 
person  who  has  been  misled  by  a  reliance  on  an 
ostensiUe  authority  ot  the  agent. 

6.  Mdnioipal  Cosporations  «es3358(1>— Sew- 
be Contract— AirrHOBiTT  or  iNapBoroB— 
Acceptance  or  Work. 

Where  sewer  contract  expressly  stipolated 
that  inspector  or  engineer  was  without  author- 
ity to  accept  or  reject  the  work  when  not  done 
according  to  the  contract,  contractor  had  no 
right  to  suppose  that  the  dty  engineer  or  in- 
spector was  authorized  to  permit  any  deviation 
from  the  contract. 

7.  MUNIOIPAI.  COBPOEATIOHB  «SS366— SKWBB 

Contract  —  Breach    bt  Oontbaotob— 

Bights  or  Ctrr. 
That  city  did  not  see  fit  to  reconstruct  sew- 
er in  precisely  the  same  manner  and  accord- 
ing to  the  same  plans  and  specifications  under 
provision  in  contract  giving  it  the  right  to  so 
do  upon  contractor's  breach  did  not  affect  the 
right  of  the  city  to  recover  damages  for  breach 
by  contractor, 

8.  MUNICIPAX,  OOBPORATIONB  4=s>347(l>— 

Sbweb  Contract— Pathbnt  bt  Gitt— Bb- 

LEASE  or  SUBETT. 
Payment  by  city  for  work  accepted  by  It  un- 
der sewer  contract,  under  the  honest  belief  that 
work  was  done  in  the  manner  required  by  the 
contract,  did  not  release  the  surety. 

9.  MuNioiPAi.  Corporations  «=»376— Seweb 

CONTRACr—BREACH  BT  CONTRAOTOR— MJEAS- 

DBE  or  Damages. 
On  sewer  contractor's  failure  to  construct 
sewer  according  to  plans  and  specificatitHis,  the 
city's  measure  of  damages  is  reasonable  cost 
and  expense  of  procuring  the  work  and  labor 
to  be  done  and  furnishing  the  necessary  mate- 
rial in  order  to  make  the  sewer  system  conform 
to  the  contract. 

10.  Municipal  Corporations  4s>37&— Seweb 
Contraoi^Bbeach  bt  Contractor— Citt's 
Bight  or  Action. 

On  sewer  contractor's  failure  to  construct 
sewer  system  aco^ding  to  the  contract  plans 
and  specifications,  city  bad  the  riidit  to  prove 
its  damages  without  waiting  toe  tiie  sewer  sys- 
tem to  be  reconstructed. 

11.  Contracts  «=3286— Building  Contracts 
—Approval  bt  Supbbvising  Engineer- 
Collusion. 

An  owner  is  not  bound  as  against  his  con- 
tractor by  the  acts  of  a  supervising  engineer  or 
inspector  in  approving  work  done  by  the  con- 


tVor  ethsr  csms  we  same  toido  and  KET-NUMBEB  la  all  Kcv-Numbtrsd  Dlgssts  and  Indaus 
•Bshsarlng  denied  July  l.  UU. 
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tractor  where  nich  spproval  la  Qie  roolt  of  ei- 
ther bad  faith,  coUnrion,  or  gross  negligence. 

12.  Hnif  ICIPAI.  COBPOBATIONS  «=336&— Seweb 
CoNTEAClV-lNSPECnOW  OF  WOBK— WAIVES, 

That  work  oo  a  sewer  contract  was  per- 
formed in  the  absence  of  citr  engineer  or  in- 
spector in  viotatioa  of  a  contract,  without  ob- 
jectimi  b7  either  Inspector  or  entuiear,  was 
not  a  waiver  by  city  of  defects  in  the  work, 
although  the  engineer  or  inspector  knew  work 
was  being  imperfectly  done,  where  contract 
provided  that  engioMr  and  inspector  should  not 
have  authority  to  accept  or  reject  work  not 
performed  according  to  the  contract. 

13.  Municipal  Cobpobations  i^=>375— Seweb 

CONTBACT— BbEACH    OF    CONTBACT— ACTlO:? 

FOB  Damages— Negligence  of  City  Enqi- 

NEBB  OB  InSPECTOB. 

In  city's  action  against  sewer  contractor  for 
failure  to  construct  sewer  according  to  con- 
tract, where  contractor  denied  that  work  was 
not  constructed  according  to  contract,  the  neg- 
ligence of  city  engineer  or  inspector  in  examin- 
ing and  inspecting  work  was  not  material,  the 
isaue  being  whether  or  not  work  was  done  in 
accordance  with  contract  plana  and  specifica- 
tions. 

14.  MURI'CXFAL    COBPOBATIOira  «=»375— 

Bbeach  of  Sewkb  Coittbact— Acnoit  for 

DaUAGES— BCTBDEn  OF  PBOOV. 

City  suing  sewer  contractor  for  foilure  to 

construct  sewer  according  to  contract  plans  and 
specifications  baa  burden  of  proving  that  con- 
tractor failed  to  perform  the  requirements  of 
contract  specifically  as  mentioncnd  in  the  com- 
plaint 

15;  MnnxciPAL  Corporations  «=»364— Seweb 
Contract— AcTioic  for  Breach— Dbeenses. 
In  city's  action  against  sewer  contractor 
for  failure  to  construct  sewer  according  to  the 
contract,  it  waa  no  defense  that  the  plans  and 
specifications  were  defective,  and  that  sewer, 
if  constructed  in  accordaoee  therewith,  would 
have  been  worthless. 

18.  Municipal  Corforationb  •=a375  —  Ac- 
tion ON  Sewrr  Contbacf— Admissibilitt 

OF  BTIDENOR. 

In  city's  action  against  sewer  contractor 
for  failure  to  construct  sewer  according  to  con- 
tract^ where  contract  eqpreasly  stipulated  that 
city  engineer  bad  no  anthority  to  release  con- 
tractor from  a  necessary  and  important  require- 
ment of  the  contract,  evidence  that  engineer  bad 
instructed  contractor's  foreman  to  deviate  from 
plans  and  apedficatlous  waa  inadmlssibla. 

17.  Pleadxno  ^9246(2)— Avkndubnt  of  Coic- 

PLAINT^AOTION  ON  SXWEB  CONTRACT. 

In  city's  action  against  sewer  contractor 
for  fiillure  to  construct  sewer  according  to  the 
plans  and  specifications,  where  contractor  de- 
nied that  work  bad  not  been  performed  In  ac- 
cordance  therewith,  and  where  contract  plead- 
ed showed  that  dty  engineer  bad  no  authority 
to  release  contractor  from  an  important  require- 
ment of  the  work,  court  properly  refused  con- 
tractor permission  to  amend  answer  so  aa  to 


allege  tiiat  engineer  had  directed  contractor's 
foremsn  to  deviate  from  the  plans  and  spedfica* 

tiona. 

la  EvxDKHCT  «»188,  660  —  Sample  Sewer 

PiPB— BBBUTTAL  or  hiTFERT  BVIDENCE. 

In  city's  action  vainst  sewer  contractor 
for  failure  to  construct  sewer  according  to  spec- 
ifications reQuiring  mortar  to  be  made  of  two 
parts  sand  to  one  part  of  cement,  where  there 
was  expert  evidence  for  contractor  that  such 
mortar  would  disintegrate  Id  a  very  short  time, 
the  sample  sewer  pipe,  laid  six  years  prior  there- 
to with  use  of  same  proportion  of  sand  and  ce- 
ment, was  admissible  to  show  that  mortar  used 
In  the  joints  did  not  disintegrate,  such  evidence 
being  competent  to  rebut  expert  testimiHiy. 

19.  Municipal  Cobpobations  <^3T5  —  Ac- 
tion ON  Seweb  Contbact— Insteuctions. 

In  city's  action  against  sewer  contractor 
for  failure  to  construct  sewer  according  to  plans 
and  specifications,  where  contract  required  con- 
tractor to  make  joints  tight  and  to  fill  every 
part  of  the  joint  with  mortar  where  required, 
or  oakum  where  required,  instruction  that  it 
was  contractor's  duty  to  make  a  "tight  joint" 
in  each  of  the  sewer  joints,  with  cement  mor- 
tar of  the  required  mixture,  was  proper. 

20.  Comtbacts  «=s170(1)  —  Constbdction— 
Pbovince  op  Codbt. 

It  is  the  duty  of  the  court  to  construe  a 
written  contract. 

21.  Evidence  <8b»151(1)  —  AonoN  on  Sewer 
Contract  —  Adicis8ibiutt  of  Evidence 
Intentions  or  Witness. 

In  city's  action  against  sewer  contractor 
for  failure  to  construct  sewer  according  to  con- 
tract, involving  issue  of  whether  city  had  ac- 
cepted the  sewer,  ft  was  proper  for  city  engineer, 
after  having  testified  that  in  accepting  he  relie-l 
upon  contractor's  statement,  to  testify  that  he 
would  not  have  accepted  sewer  If  he  had  known 
the  true  facts. 

In  Bana 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; J.  A.  EaklD,  Judge. 

Action  by  City  -  of  Seaside^  ft  mtmlclpal 
corporation,  against  C.  6.  Handles  and  an- 
other. Judgment  for  the  plaintiff,  and  de- 
fendants appeal.  Afflrmed. 

This  Is  an  action  to  recover  damages  for 
the  failure  of  defendant  Randies  to  construct 
a  sewer  In  the  city  of  Seaside  In  accordance 
with  his  contract  and  the  plans  and  specifi- 
cations. The  defendant  Randies'  snrety, 
the  JEtna  Acddent  &  Inability  Company, 
hereinafter  referred  to  as  surety.  Is  also 
made  a  party  defendant  The  cause  was 
tried  by  the  court  and  a  Jury,  and  a  verdict 
rendered  In  favor  of  plaintiff.  From  a  cmi- 
sequent  judgment  defendants  appeal. 

On  July  7,  1914,  plaintiff  and  defendant 
Bandies  entered  into  a  written  qontract 
whereby  Randies  agreed,  for  certain  unit 
considerations  ther^  expressed,  to  furnish 
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an  materials,  perform  ell  labor,  and  con- 
strnct  for  plaintiff  In  the  city  of  Seaside  a 
sewer  system  which  Included  one  main  sewer 
with  some  250  laterals,  also  Including  several 
manholes,  etc.,  according  to  the  plans  and 
spedflcatlons  which  were  made  a  part  of 
the  contract,  and  which  are  set  out  In  fall 
In  the  complaint.  Those  iwrtlons  of  the 
specifications  which  particularly  bear  upon 
the  Issues  loT<dted  are  as  foUows: 

"2.  Platu.  This  sewer  shall  be  constructed 
in  accordance  with  the  plans  and  specifications 
on  file  in  the  office  of  tia  dtr  andltor  and  po- 
lice judge.  •  •  • 

"S.  In*p9Ciion.  The  contractor  shall  not  be- 
gin work  on  this  sewer  until  he  has  notified 
the  engineer  and  an  inspector  has  been  placed 
in  charge  of  the  work.  It  shall  be  the  duties 
of  the  inspector  to  direct  the  construction  of 
the  work  and  the  manner  of  carrying  on  the 
same;  also  to  inspect  all  oiaterials  used  on 
the  work  and  to  approve  or  reject  the  same. 
No  material  of  any  kind  shall  be  used  on  any 
part  of  tills  work  until  inspected  and  approved 
by  the  engineer  or  inspector,  and  all  rejected 
or  condemned  material  shall  be  removed  from 
the  work  at  once.  Instructions  given  b;  the 
inspector  shall  be  re^>ected  and  executed  by 
the  contractor,  but  no  inspector  shall  have  the 
power  to  waive  the  obligations  of  the  contrac- 
tor to  furnish  good  materials  or  perform  sound 
and  reliable  work  as  herein  specified ;  and  any 
failure  or  omission  of  the  inspector  or  engineer 
to  condemn  any  defective  material  or  work  shall 
not  release  the  contractor  of  the  obligation  to 
at  once  tear  out,  remove,  and  properly  recon- 
struct the  same  at  his  own  cost  at  any  time 
upon  the  discovery  of  the  defect,  and  upon  re- 
ceipt of  the  notice  of  the  engineer  to  do  so.  No 
part  of  this  sewer  shall  be  constructed  in  the 
absence  of  an  inspector,  and  any  work  bo  per- 
formed shall  be  ■  deemed  in  violation  of  these 
specifications,  and  the  engineer  may  order  the 
aame  to  be  removed  by  the  contractor  and  rv- 
couetrueted  at  once.  Upon  the  neglect  or  re- 
fusal of  the  contractor  to  reconstruct  work 
rejected  by  the  engineer  within  24  boors  after 
receipt  of  notice,  the  same  may  be  removed  and 
reconstructed  under  the  direction  of  the  en- 
gineer St  the  expense  of  the  contractor." 

"16.  Loi/inff.  Before  being  laid,  all  pipe  shall 
carefully  be  examined  and  passed  upon  by  the 
inspector.  The  accepted  i^pe,  before  being  low- 
ered into  the  trench,  shall  be  fitted  together, 
matdied,  and  marked  In  the  order  in  which 
they  are  to  be  laid.  The  trench  shall  be  care- 
fully shaped  and  graded  to  the  line  and  grade 
fivcn  by  the  inspector.  Crosscuts  deep  enough 
to  receive  the  bell  of  the  pipe  shall  be  cut  in 
the  bottom  of  the  trench,  so  that  the  pipe  has 
a  solid  beariug  along  its  entire  length ;  before 
being  laid,  the  outside  of  the  spigot  and  the  In- 
side of  the  bell  shall  be  carefully  cleaned.  The 
lower  half  of  the  bdl  of  the  precedliMC  pipe 
ah^  be  filled  with  cement  mortar  before  the 
insertion  of  the  spigot  end ;  the  pipe  idiall  then 
be  pressed  into  place  so  that  the  spigot  end 
will  be  not  more  than  one-quarter  of  an 
faieb  from  the  shoulder  of  the  bell,  care  being 
taken  to  have  the  inside  surfaces  of  the  pipes 
flush  and  even.  The  bell  shall  then  be  filled 
flush  with  the  outdde  all  around,  with  cement 
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mortar,  pressing  It  into  shape  with  the  band, 
carefully  rounding  it  off  at  least  one  Inch  on 
the  body  of  the  entering  pipe.  After  being 
laid,  the  joint  <tf  each  pipe  must  be  carefully 
scraped  smooth  with  a  eircolar  disk  or  swab 
to  remove  any  surplus  cement  After  the 
pipe  has  been  laid  and  cemented,  fine  earth  or 
sand  shall  be  carefully  rammed  nnder  and  half- 
way up  the  iides  of  the  pipe  before  th«  next  Is 
laid. 

"Tlie  cement  mortar  shall  be  composed  nt  one 
part  cement  and  two  parts  sand. 

"The  joints  of  all  sewer  pqw  laid  below  an 
elevation  of  7  feet,  approximately  8,000  lineal 
feet,  shall  be  laid  with  a  gasket  of  oakum  dip* 
ped  in  hot  asphidtum  of  the  proper  consistency. 
The  oakum  gasket  when  thoroughly  compacted 
with  a  caulking  iron  shall  fill  the  bell  to  one- 
hslf  (1^)  its  length,  after  which  the  joint  will 
be  cemented  in  the  usual  manner.   *   •   •  " 

"29.  Termt.  The  contractor  wiU  be  paid 
monthly  a  sum  equal  to  dghty  per  cent,  on  all 
finished  work,  and  each  class  of  work  as  set 
forth  in  these  specifications  shall  be  considered 
separately  and  paid  for ;  the  remaining  twenty 
per  cent  shall  be  paid  upon  the  completion  ot 
the  entire  contract." 

At  the  same  time  and  as  a  part  of  the 
contract  defendant  Bandies,  as  principal, 
and  defendant  .Aitna  AoMaxt  A  liability 
Company,  a  surety  company,  as  surety,  exe- 
cuted a  tKMid  In  the  penal  sum  of  $li2,^, 
guaranteeing  the  full  and  faithful  perform- 
ance of  the  contract,  as  well  as  tbe  payment 
hy  the  contractor  tor  all  material  used  In  tlie 
constrDction  of  Hie  sewer  and  labor  perfbrm- 
ed  thereon.  The  tKmd,  a  copy  of  wfaldi  Is  set 
forth  in  the  complabtt,  contained  all  the 
statutwy  requirements.- 

Upon  the  execntlon  of  the  contract  Ran- 
dies commenced  wort;  on  the  sewer  system, 
and  continued  uroAlng  thereon  unt^  the  22d 
day  of  S^tonber,  1&14,  when  he  reiH«saited 
to  the  plaintiff  that  he  had  fully  cranpleted 
the  same  In  accordance  with  the  contract 
Thereupon  plaintiff,  as  It  allies,  having  no 
knowle^  to  the  contrary,  and  bdlerlng 
that  the  sewer  had  been  properly  compl^«d 
and  the  work  done  in  accordance  wiQi  the 
plans  and  spedflcatlons,  accepted  the  work 
and  paid  Randies  in  full  therefor  the  sum 
of  ¥12,886;  that  defendant  Bandies  failed 
in  sererti  pftrtlcnlars  to  construct  the  sewer 
system  in  accordance  with  the  plans  and 
spedflcatlcns ;  a  part  of  the  allegations  In 
regard  thereto  being  as  fbllows: 

"This  plaintiff  alleges  that  the  said  defend- 
ant Randies  made  the  necessary  excavation  for 
the  trenches  for  the  main  sewers  to  the  proper 
depth,  bat  frandulently,  and  for  the  purpose  of 
cheating,  wron^g,  and  defrauding  this  plafai- 
tiff,  and  for  the  purpose  of  securing  the  p'ay- 
ment  of  the  contract  price  .for  said  worlt  with- 
out performing  the  contract,  witnont  the  knowl- 
edge of  plaintiff,  secretly  and  fraudulently.  Id 
the  laying  of  said  sewer  pipe  alrave  sevra-foot 
elevation  and  also  below  seven-foot  devation, 
both  in  the  main  and  laterals  and  branches, 
neglected  to  and  did  not  fill  the  lower  half  of 


Digitized  by  Google 


322 


180  PACIFIO 


REPOBTBB 


(Or. 


the  bell  of  any  pip«  with  cement  mortar  be- 
fore  or  after  iosertioD  of  the  w^sot  end.  which 
will  be  hereinafter  referred  to,  for  the  sake  of 
brevity,  aa  joints  of  the  pipe,  bat  placed  and 
laid  said  pipes  together,  namely,  the  spifot  end 
into  the  bell  end  without  placing  any  cement  in 
the  lower  portion  thereof,  namely,  the  portion 
thereof  lying  upon  the  bottom  of  the  trench,  not 
exposed  to  view  from  the  top  or  sides  6t  the 
trench,  being  about  one-fourth  of  the  circum- 
ference of  the  pipe,  such  portions  being  left 
wholly  without  any  cement  mortar. 

"This  plaintiff  farther  avers  that  the  said  de- 
fendant Bandies  pnrposelj,  secKtly,  and  fraud- 
ulently, with  the  intent  and  purpose  aforesaid, 
and  without  the  knowledge  of  plaintiff,  in  all 
that  portion  of  the  sewer  pipe,  including  later- 
als, laid  in  trenches  above  the  elevation  of  seven 
feet,  did  not  place  in  the  joints  between  the 
spigot  end  and  the  bell  end  of  the  sewer  pipe 
resting  upon  the  bottom  of  the  trench,  and  not 
exposed  to  view  from  the  top  or  sides  of  the 
trench,  being  about  one-quarter  of  the  circum- 
ference of  each  pipe,  any  cement  mortar,  or 
any  mortar  at  all,  and  in  all  porttona  of  said 
•ewer  pipe  laid  below  the  elevation  of  seven 
feet  did  not  place  in  that  portion  of  the  joints 
or  spigot  end  and  beU  end  tying  at  the  bottom 
of  the  trench,  not  exposed  to  view  from  the 
top  or  sides  of  the  trench,  being  about  one- 
quarter  of  the  circumference,  either  oaknm  or 
cement  mortar,  or  any  filler  at  all,  but  left 
snch  portions  of  such  pipes  in  each  of  said  de- 
vations,  both  above  and  below  semi^oot  eleva- 
tion, throughout  the  entire  pipe  or  sewer  line, 
entirely  open  and  nncloaed,  so  that  water,  gas. 
and  sand  could  pass  freely  from  the  outside  hito 
the  in^de  of  each  joint  of  sewer  pipe  laid,  and 
earth,  water,  and  gas  did  so  pass,  accordingly 
as  hereinafter  mentioned,  all  of  which  was  done 
secretly  and  purposely  by  said  defendant,  for 
the  purpose  of  cheating  and  defrauding  plain- 
tiff and  without  the  knowledge  or  consent  of 
plaintiff. 

"That  in  all  that  portion  of  said  sewer  pipe 
above  an  elevation  of  seven  feet  exposed  to 
view  from  the  top  and  sides  of  the  trench,  be- 
ing about  three-fourths  of  the  circumference  of 
each  joint,  the  defendant  placed  cement  mortar, 
not  cf  tiie  oonsistmcy  of  one  part  of  cement  to 
two  parts  of  sand,  but  a  mortar  consisting  of 
a  very  small  portion  of  cement,  mixed  with 
earth,  debris,  and  a  large  quantity  of  sand, 
and  without  any  consistency,  and  worthless 
for  the  purposes  intended  and  required  by  said 
specifications. 

"That  in  all  that  portion  of  said  sewer  sys- 
tem which  required  trenches  to  be  excavated 
below  an  elevation  of  seven  feet,  which  plain- 
tifl  avers  eonristed  of  over  three  thouaand  lineal 
feet,  all  joint*  of  which,  by  the  terms  of  tiie 
apecifications  and  contract  aforesaid,  were  re- 
quired to  be  laid  and  filled  with  a  gasket  of 
oakum  dipped  in  hot  asphaltum  of  proper 
consistency,  and  thoroughly  compacted  with  a 
caulking  iron,  filling  the  bell  <Hie-half  inch, 
safd  defendant  In  manner  and  form  only  placed 
in  that  portion  only  of  the  joints  exposed  to 
view  from  the  top  and  ildee  «f  the  tiendi,  not 
exceeding  three-fourths  of  tiie  drcumforoiice 
ci  the  pUWt  a  amall  and  insufficient  gasket  of 
oaknm,  not  dipped  in  hot  asphaltum,  and  nut 
compacted  so  aa  to  fill  the  bell  one-half  inch. 


in  fact,  not  to  exceed  one-quarter  of  an  inch, 
and  then  in  such  portion  of  said  joints  placed 
an  alleged  mortar,  but  such  mortar  was  not 
one  part  cement  to  two  parts  sand,  bat  con- 
tained 8  mixture  of  a  very  small  portion  of 
cement  to  a  large  n^tnre  of  eartii  and  sand, 
with  no  consistency  whatever,  and  worthless  for 
any  purpose,  thereby  rendering  said  sewer  en- 
tirely open  on  the  bottom  side,  with  worthless 
mortar  on  the  top  side. 

"This  plaintiff  further  avers  that  no  mortar 
used  or  employed  by  said  defendant  Randies  in 
said  work  was  composed  of  one  part  cement  to 
two  parts  sand,  but  all  mortar  used  and  em- 
ployed in  laying  said  sewer  pipe,  including 
main  sewers  and  laterals,  was  a  worthless  mix- 
ture, composed  of  very  litUe  cement,  mixed 
with  earth,  d4bria,  and  a  large  quantity  of  sand, 
with  no  consistency  or  strength,  and  pervious 
to  water  and  elements,  and  not  of  sufficient 
strength  to  hold  the  pipe  togethw  to  prevent 
the  escape  of  water  or  gas,  and  was  entirely 
worthless  for  any  purpose,  all  of  which  was 
wholly  unknown  to  plaintiff  at  the  time  plain- 
tiff accepted  said  work  and  paid  defendant 
Randies  therefor;  that  at  the  time  plaintiff 
accepted  said  work  it  believed  raid  work  to 
have  been  done  honestly  and  in  accordance  with 
the  terms  of  the  contract 

"This  plaintiff  further  avers  tiiat,  under  the 
terms  of  said  contract,  plans,  and  st^fications, 
plaintiff  was  required  to  excavate  260  trenches, 
leading  from  the  main  sewers  to  the  curb  line, 
for  laterals,  and  was  required  to  lay  sewer 
pipe  therein  accordingly  as  hereinbefore  alleged, 
from  the  main  aewer  to  such  curb  line;  that 
said  defoidant  Randies,  with  the  Intent  and 
for  the  purpose  hereinhefbn  alleged,  bmadn- 
lently  failed  and  n^lected  to  and  did  not  ex- 
cavate the  trench  for  the  Iftterala  from  the  idUa 
•ewer  to  the  curb  line  of  the  streets,  or  lay 
tlw  sewer  pipe  fat  such  trench  from  tlie  maiB 
■ewers  to  the  curb  line.  On  the  contrary,  in 
many  instances,  the  number  being  to  plaintiff 
unknown,  because  of  the  fact  that  the  same 
are  many  feet  below  the  surface  of  the  earth, 
and  would  require  the  excavation  of  all  laterals 
to  ascertain  the  exact  number,  only  dog  moA 
trenches  a  short  distance  from  the  mabi  sewer, 
and  laid  the  pipe  only  a  short  distance  from 
the  main  sewer,  but  falsely  represented  to  plain- 
tiff that  the  trendi  was  excavated  underneath 
the  surface  to  the  curb  line,  and  the  sewer  pipe 
laid  accordingly  as  provided  in  the  contract  to 
such  curb  Une,  which  false  statements  and  rep- 
reeaitati<ni8  plaintiff  believed  and  relied  upon 
and  was  deceived  thereby;  but  alleges,  as  a 
matter  of  fact,  such  trenches  were  not  dog  to 
the  curb  line,  and  the  laterals  not  laid,  the 
exact  number  of  wVkik  and  the  length  of  whidi 
plaintiff  is  unable  to  all^e,  aooordtegly  ■■  liere- 
inbefore  set  forth. 

"Plaintiff  further  avers  that  because  the  de- 
fendant Bandies  failed  and  n^lected  to  com- 
plete the  contract,  and  did  not  lay  the  sewer 
pipe  accordingly  as  provided  in  tiie  contract, 
and  because  of  the  openings  left  in  the  joints, 
and  the  inferior  mortar  used  in  laying  the  pipe, 
and  the  failure  to  employ  the  proper  oakum 
gaskets  as  required,  the  sewen  have  become 
filled  with  sand  and  d^bris^  and  the  £onndati(m 
thereby  destroyed,  and  the  pipes  broken;  that 
the  system  is  worthless,  nai.  that  plainfiff  is 
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damaged  tn  Oie  lom  of  fl2,S85.00,  by  reason 
of  the  wrongfal  and  ^odnlent  acts  of  defend- 
ant Randies,  as  allefed  In  tbe  complaint. 

*'11iat  tbe  sewer  system  in  qaestion  was  laid 
In  fin«  sand,  tbe  territory  covered  by  the  sys- 
tem having  been  many  years  prior  thereto  cov- 
ered by  the  waters  of  the  ocean,  but  became 
filled  at  a  conaiderable  depth  below  the  bot- 
tom of  the  sewer  trench  with  fine  sand,  the 
water  of  the  ocean  having  receded  therefrom." 

Defendant  Handles  filed  a  separate  answer, 
In  which  he  denied  the  breach  of  contract, 
and  denied  the  fraud,  and  set  up  afflrmattve- 
ly  three  separate  defenses:  First,  that  the 
work  of  constructing  the  sewer  was  per- 
formed by  him  under  ttie  direction  and  su- 
perintendence of  the  city  engineer  and  in- 
Qtector  of  the  plaintiff,  and  was  done  in 
their  presence,  and  that  the  same,  and  all 
materials  entering  Into  the  same,  were  ex- 
amined, approved,  and  accepted  at  the  time 
of  doing  the  work  and  the  using  of  the  ma- 
terials, that  the  engineer  and  Inspector  well 
knew  at  all  times  how  the  work  was  being 
done,  and  that  on  September  22,  1914,  plain- 
tiff accepted  the  work  and  paid  for  the  same 
In  taU;  second,  that  the  city  engineer  was 
the  arbiter  agreed  upon  by  tbe  parties  to 
decide  whether  the  work  had  been  done  ac- 
cording to  the  contract,  and  that  he  bad  de- 
cided that  it  was  so  ddne  and  performed; 
and,  third,  that  the  faults  in  the  sewer  re- 
ferred to  in  the  complaint  were  the  results 
of  Improper  and  faulty  plans  and  spedflca- 
tlons,  and  not  the  teult  of  the  manner  In 
which  the  wOTk  was  done. 

The  defendant  surety  also  filed  a  separate 
answer.  In  which  tbe  breach  of  contract  and 
the  fraud  allseed  In  the  complaint  were  de- 
nied, and  tiiree  separate  defenses  were  set 
np,  tbe.  first  and  second  thereof  b^g  the 
same  as  the  first  and  second  separate  de- 
fenses set  out  in  Randletf  answer;  the 
third  separate  d^ense  heAng  that  under  the 
omtract  the  plaintiff  had  agreed  to  Inspect 
ttie  woite  and  determine  for  Itself  as  it  pro- 
gressed whethA  It  was  being  propo-Iy  and 
satisfactorily  performed,  and  that  20  per 
cent,  of  the  contract  price  was  to  be  retain- 
ed by  plaintiff  until  the  eompletioa  of  the 
work;  that  the  surety  had  the  right  to  r^ 
vpon  plaintiff  po'fwnilng  ttie  agreements, 
whldi  were  for  the  benefit  of  tbe  sorety; 
that  on  September  22,  1914,  there  was  in 
plaintUFs  hands,  of  the  contract  price  for 
tbe  work  still  unpaid  to  Randies,  tbe  sum  of 
«634SJt8,  and  that  plaintiff,  without  notice 
to  or  knowledge  or  cmsent  of  the  surety, 
paid  the  sum  to  Randies;  and  that  undw 
tbe  cmtract,  optm  which  Uie  surety  bad  the 
rlg^t  to  r&7,  idaintlff  was  not  anthorised  to 
rely  or  d^xind  upcm  any  statements  made 
to  1^  but  must  ascertain  the  facts  as  to  the 
doing  of  the  work  as  prorlded  in  the  contract 
and  spedfieations;  ttiat,  reason  of  paying 
Bandies  la  full  wlthont  notice  to  or  ooosoit 


of  the  sore^,  surety  ms  ther^  releas- 
ed and  dlsdiarged  of  aU  obllgatl<«i&'  Plain- 
Uff  filed  r^les,  putting  In  Issue  th»  material 
auctions  of  the  separate  defoues  ctrntain- 
ed  In  the  answers. 

Malarkey,  Seabrook  &  Dibble,  of  Portland, 
and  James  L.  Hope,  of  Astoria,  for  appel- 
lants. 

Victor  MlUer,  of  Seaside,  and  O.  a  &  A.  O. 
Fulton  and  Bdw.  0.  Judd.  all  of  Astoria,  for 

respondent  . 

BEAN,  J.  (after  stating  tbe  facts  as 
above).  Defendants  first  contention  is  that 
the  complaint  falls  to  state  facts  suflSdent  to 
constitute  a  cause  ct  actlmi  against  either  of 
the  defendants.  Under  this  divlsloa  of  ar- 
gument, defoidants  also  submit  two  assign- 
maits  of  error:  No.  XLIV.  that  the  court 
erred  In  giving  to  the  jury,  oyer  the  objec- 
tion and  exc^nMlon  of  defendants.  Instruc- 
tion, to  wit: 

"If  yon  find  for  tiie  plaintlfl  In  the  particu- 
lars complained  of,  as  I  bsve  heretofore  in- 
structed you,  tiien  it  will  be  your  duty  to  de- 
termine the  fair  and  reasonable  amount  it  will 
cost  tbe  plaintiff  to  repair  the  sewer  in  the  par- 
ticulars wbereia  defendant  Randies  tailed,  to 
the  end  that  plaintiff  will  have  a  sewer  of  the 
character  contracted  tatt  and  bring  in  your  TW- 
diet  accordingly." 

And  also  asslgnmoit  No.  XLV,  that  the 
court  erred  in  giving  tbe  Instmctlaa  to  the 
effect  that: 

If  you  should  find  that  the  defendant  Randies 
foiled  to  lay  this  sewer  in  tbe  particulars  com- 
plained of,  and  that  the  plaintiff  accepted  the 
same  without  knowledge  of  sncii  (acts,  in  order 
to  determine  the  amount,  if  any,  the  plaintiff 
is  entitled  to  recover  in  this  case,,  you  have  the 
right  to  take  into  consideration  the  cost  to  plain- 
tiff of  the  necessary  excavations  and  work  and 
labor  and  materials  necessary  to  be  employed 
in  making  each  repairs,  as  In  your  judgment, 
from  the  evidence  in  this  ease,  shall  be  reQulr- 
ed  in  order  to  make  tbe  sewer  emrrespond  with 
the  contract. 

It  Is  tbe  main  contaaUcm  of  counsel  tOr 
defendants  that  tbe  plaintiff  cannot  recover 
for  tbe  reasons:  First,  under  the  drcnm- 
stances  presoited  bf  the  complaint  the  ae- 
ceptance  of  and  the  payment  for  the  work 
as  completed  in  accordance  with  tbe  con- 
tract precludes  the  recovery  of  damages  for 
patent  defects,  unless  such  acceptance  and 
payment  were  obtained  by  defendants' 
fraud;  second,  the  allegations  of  Qia  com- 
plaint foiled  to  state  any  focta  constituting 
fraud  In  the  procuring  or  inducing  of  the 
acceptance  <tf  paym^  oi  the  work;  fblrd. 
the  eonvlalnt  falls  to  allege  that  the  dty 
removed  the  alleged  defective  work  and 
properly  reconstructed  the  same,  stating  the 
expense  thereof;  foorOi,  that  It  aroears  tm 
the  foce  of  the  complaint  that  the  surety 
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naa  been  released  and  discharged  from  all 

UabllltT. 

[1)  Lt  Is  coDTMilent  first  to  state  the  mle 
of  law  by  wMcb  the  facts  of  the  case  are  to 
be  measured.  An  acceptance  of  work  done 
nnder  a  construction  contract  does  not  con- 
Btttute  a  waiver  of  latent  defects  of  which 
the  owner  was  IgBorant  at  the  time,  or 
which  may  appear  thereafter.  9  C.  J.  p.  798; 
Flbe  T.  Stratton,  174  Ala.  541,  56  South.  929; 
Steltz  T.  Armory  Co.,  15  Idaho,  561,  99  Pac. 
98,  20  L.  R.  A.  (N.  S.)  872;  Monaban  T. 
Fitzgerald.  104  111.  625,  45  N.  E.  1013 ;  Korf 
T.  Lull,  70  111.  420;  Holalag  v.  Morse,  188 
111.  App.  607,  609;  Toronto  Radiator  Mfg. 
Co.  V.  Alexander,  2  Terr.  L.  R.  120;  Eaton 
T.  Gladwell.  108  Mich.  678,  66  N.  W.  598; 
Dutton  V.  MllUon,  114  Ark.  330,  169  S.  W. 
1183;  Utah  Lumber  Go.  t.  James,  25  Utah, 
434,  71  Pac.  98a 

In  order  for  an  acceptance  to  be  a  waiver. 
It  must  be  nnder  such  circumstances  as  to 
show  that  the  party  accepting  knew,  or 
ought  to  have  known,  that  the  contract  was 
not  fully  performed.  6  R.  O.  L.  pw  961,  S 
where  the  rule  Is  stated  thns: 

"Where  work  la  accepted  with  knowledge 
that  it  has  not  beea  dooe  according  to  the  con- 
tract, or  iinder  such  circumatttDCes  that  knowl- 
edge of  its  imperfect  performance  may  be  im- 
puted, the  acceptance  will  generally  be  deemed 
a  waiver  of  tbe  defective  performance.  But  this 
rule  does  not  apply  to  latent  defects.  The  ac- 
ceptance of  work  which  haa  been  defectively 
done,  the  defects  being  unknown  and  not  dis- 
coverable by  Inspection,  does  not  amount  to  a 
waiver  ot  the  imperfect  perComuuice.''  Flan- 
nery  r.  Bohnnayer,  46  Conn.  558,  83  Am.  Rep. 
S6;  Tan  Buskiik  t.  Murden,  22  III.  446,  74  Am. 
Dec  163 ;  Brent  v.  Head,  Westervelt  Sc.  Co..  13S 
Iowa,  146,  116  N.  W.  1106,  16  L.  R.  A.  (N.  S.) 
801 ;  Ladlow  Lumber  Co.  v.  Kuhling,  119  Ky. 
251,  83  S.  W.  634.  115  Am.  St.  Rep.  254,  and 
note;  Thompson  Mfg.  Co.  v.  Gundcrsoa,  106 
Wis.  449.  82  N.  W.  299,  49  B.  A.  869;  laege 
v.  BoHieux,  15  Orat  (Va.)  83, 76  Am.  Dec  189. 

The  evidence  introduced  npon  the  trial 
tended  to  support  the  allegatioa  of  plain- 
tiffs complaint,  and  to  show  that  soon  after 
the  sewer  was  accepted,  and  Randies  had 
received  his  pay  therefor,  the  sand  at  many 
points  caved  In  from  the  top  of  the  excava- 
tion, and  a  large  quantity  of  sand  was  dis- 
covered at  the  outlets;  that  an  island  of 
■and  was  thereby  formed  In  the  Necanlcum 
river,  near  where  the  outlets  were.  This 
would  cause  the  ground  on  top  of  tbe  sewer 
to  cave  In,  and  large  boles  In  several  places 
occurred  In  the  street  where  the  sewer  was 
laid.  In  many  Instances,  where  these  cave- 
Ins  occurred,  the  city  dug  down  to  the  sewer, 
and  discovered  that,  while  there  was  cement 
In  the  Joints  on  the  top  of  the  sewer  pipe, 
there  was  no  cement  on  the  part  underneath 
for  about  one-fourth  tbe  diameter  at  the 
l^pe;  that  the  part  ot  the  pipe  underneath 
was  entirely  open,  and  no  cement  mortar 
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had  ever  been  placed  therdn.  The  main 
sewer  was  laid  along  Seventh  street,  the 
principal  street  in  the  city  of  Seaside. 
These  ciave-lns  became  so  numerous  on  this 
street  that  about  250  yards  of  the  main  sew- 
er was  excavated,  and  it  was  discovered  that 
In  almost  every  Joint  no  cement  mortar  had 
been  placed  on  the  underneath  side  of  the 
bell,  while  <Hi  the  top  for  about  three- 
fourths  of  the  diameter  of  tbe  pipe,  which 
would  be  visible  to  one  standing  on  the  bank 
of  the  trench  at  the  time  the  pipe  was  laid, 
the  cement  mortar  seemed  to  have  been  well 
filled  In,  although  the  mortar  In  practical- 
ly all  instances  was  not  two  parts  sand  to 
one  part  cement,  but  was  filled  with  earth 
and  dirt,  making  the  Joint  practically  worth- 
less. The  sand  was  so  fine  that  It  ran  into 
the  sewer  pipe  and  was  carried  down  Into 
the  Necanlcum  river  and  entlrdy  stopped 
up  the  outlet  of  the  pipe. 

That  there  were  about  3,000  feet  of  the 
main  sewer  laid  below  an  deration  seven 
feet,  which,  according  to  the  contract,  was 
required  to  be  laid  with  a  gasket  (tf  oaknm 
dipped  In  hot  a^haltum  of  the  proper  ccm- 
sl'stencyt  and  the  oaknm  gasket  then  thor- 
oughly compacted  with  a  caulking  iron  to 
fill  the  beU  to  <Hie-half  ot  its  l^igth,  after 
which  the  ^oiatB  should  be  cemented  in  the 
manner  provided  for  io  th^  BpeclQcations. 
As  a  matter  of  tact,  there  was  no  oakum 
gasket  placed  in  any  of  the  sewer  Joints  at 
aU.  The  sewer  pipe  laid  below  the  eleva- 
tion of  seven  feet  was  laid  In  the  same  man- 
ner as  hereinbefore  Indicated,  with  an  in- 
ferior mortar,  and  tbe  part  underneath  left 
entirdy  open ;  that  although  the  contract  re- 
quired all  opoilngs  in  laterals  to  be  closed 
with  vitrified  or  cement  cover,  puttied  in 
with  cement  mortar  on  the  outside  only,  this 
was  not  done;  that  the  openings  in  all  the 
laterals  were  not  closed  at  all,  while  a  part 
of  them  had  shingles  placed  on  top  of  the 
openings,  leaving  space  for  sand  to  go 
through,  whereby  the  sand  filled  the  laterata 
and  tbey  became  useless. 

The  evidence  also  tended  to  show  that 
there  were  a  number  of  instances  where  the 
sewer  pipe  was  laid  in  water.  The  specifi- 
cations required  that,  where  water  la  en- 
countered, it  must  be  drained  away  before 
any  pipe  or  concrete  Is  placed  In  the  trench ; 
that  Randies,  without  regard  to  this  provi- 
sion, laid  the  pipes  and  filled  in  the  cement 
Joints  as  before  indicated,  in  many  instanc- 
es in  running  water;  that  the  result  was 
that  whatever  mortar  was  placed  In  the 
Joints  was  washed  out  The -proof  indicat- 
ed that  Randies  designedly  and  deliberately 
failed  to  perform  bis  contract  In  the  man- 
ner specified,  and  perpetrated  a  fraud  upon 
the  city ;  that  tbe  city  ofllclals  had  no  no- 
tice or  knowledge  of  these  things,  or  the  fftct 
that  the  sewer  was  not  constructed  accord- 
ing to  the  contract  at  the  time  oC  tlie  a#' 
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c^tence;  Qiat  the  o<mtnctop  decdved  Qw 
engiiieeT  In  cba^  and  tbe  invectop;  tliat 
fbe  being  laid  In  a  deep,  narrow  treach, 
tbe  defects  or  fallnrea  to  cement  the  Joints 
of  the  pipe  nndemeatb  could  not  be  dlsoor- 
ered  by  an  ordinary  lnai>ectlon,  and  tbe  de> 
(ects  should  bo  termed  latent ;  that  the  ctty 
sfBdals  believed  that  the  sewer  system  was 
constructed  in  accordance  wltb  the  contract, 
and  did  sot  discover  otberwise  until  atMiut 
tlie  lOtb  day  ot  Jannaiy,  1916.  It  tbereajH 
on  notified  Randies  and  tbe  surety  company 
to  make  tbe  contract  good.  Bandies  came 
sereral  times  and  made  various  excavations 
and  temporary  repairs  to  the  Joints  and 
then  r^sed  to  do  anything  at  all.  The 
surety  company  denied  liability,  and  refused 
to  do  anything  In  r^rd  to  Qie  matter. 

According  to  tbe  contract  and  spedflca- 
tiaas,  neither  the  oigineer  nor  the  tnspecttHr 
was  tbe  final  arbiter  betweoi  the  parties^  It 
being  QKClally  provided  in  specification 
Na  8: 

"No  inspector  shall  have  the  power  to  waive 
the  obligatloa  of  tbe  contractor  to  fomiah  good 
materials  or  perform  BOQnd  and  reliable  work 
as  herein  spedSed ;  aod  any  failare  or  omiasion 
of  the  Ini^ector  or  engineer  to  ocmdemn  any 
defective  material  or  work  shall  not  release  the 
contractor  of  the  obligation  to  at  once  tfar 
out,  remove,  and  properly  reconstruct  the  same 
at  his  own  cost  at  any  time  npm  the  discovery 
of  tbe  defect,  and  apon  receipt  of  the  notice  ot 
tbe  engineer  to  do  so." 

[2]  Tbe  contract  for  the  Improvement  does 
not  authorize  either  tbe  engineer  or  tbe  in- 
^>ector  to  accept  or  approve  tbe  work  when 
not  done  according  to  the  contract  It  Is  ex- 
pressly stipulated  that  tbey  have  no  such 
power.  The  munidpality  alone  reserves  the 
power  to  accept  and  approve  tbe  work. 
Therefore,  the  acceptance  by  the  dty  and  pay- 
omt  of  the  contract  price,  where  tbe  work  is 
not  done  In  accordance  with  the  contract, 
made  wlthont  knowledge  of  the  defects  com- 
plained  of,  audi  defects  not  being  dlKoverable 
by  an  ordinary  InspectiMi,  will  not  be  con- 
atmed  as  a  waiver  or  an  estoppel  to  claim 
damages  for  such  defects  upon  discovery 
thereof.  Bogue  River  Ass'n  v.  Glllen'Ctiam- 
bers  Ca,  85  Or.  113-116,  151  Pac.  728,  165 
Pac.  679,  1183;  United  States  v.  Walsh,  52 
G.  C.  A.  419,  115  Fed.  697;  Ritchie  v.  City 
of  Topeka,  91  Kan.  615,  138  Pac  618 :  Mer- 
cantile Trust  Co.  V.  Hcmsey.  205  U.  8.  298. 
27  SupL  Ct  636,  61  li.  Bd.  811*  10  Ann.  Oas. 
672. 

Tbe  evidence  produced  on  behalf  of  plaln- 
tlfl  tended  to  prove  defendant  Bandies  gull* 
ty  of  the  fraud  alleged  In  the  complaint,  aU 
without  knowledge  of  plalntlll^  and  that  on 
account  of  tbe  fraud  practiced  the  sewer 
vns  worthless;  tiiat  plaintiff  was  thereby 
induced  to  and  did  accent  the  sewer  systrai 
under  belief  that  it  was  completed  ac- 
oordlns  to  tba  terms  ct  the  oontract;  that 


Randies  not  only  represented  that  the  work 
was  completed  according  to  the  plans  and 
spedfleati<ms,  but  after  his  attention  was 
directed  to  tbe  condition  of  the  sewer,  when 
be  exoivated  some  of  the  plp^  all  that  he 
could  on  account  of  the  mud  around  it.  and 
reached  around  under  the  pipe,  be  claimed 
that  "there  waa  no  trouble  with  the  Joints." 

[S}  A  contract  which  provides  tar  work  ot 
eonstructlfm  to  be  performed  in  tbe  best 
manner  and  Out  materials  of  the  best  quali- 
ty, subject  to  acceptance  or  rejectifm  of  an 
architect  or  engineer,  all  to  be  done  in  strict 
accordance  with  the  plans  and  spedflca- 
tlons,  does  not  make  tbe  acceptance  by  Oa 
ardiitect  or  engineer  final  and  cmduidv^ 
and  will  not  bind  the  owner  or  rdleve  the 
amtractor  from  the  agreoment  to  perform 
according  to  plans  and  spedficatiims.  Mer- 
cantile Trust  Co.  V.  Bensey,  supra ;  General 
Flr^nx^ng  Co.  v.  Wallace  ft  S(m,  175  Fed. 
6S0.  90  a  a  A.  204;  Hartnpee  v.  City  of 
Pittsburgh,  97  Pa.  107. 

[4]  ^Tbe  acc^tanoe  by  munldpal  officers  of 
work  done  <m  a  contract  for  a  munldpal  Im- 
provement is  only  prima  fade  evidence  tliat 
the  work  has  been  done  in  substantial  oom- 
pUanoe  with  tbe  terms  ot  the  contract 
Sweeney  v.  Jackscm  Co.,  178  Pac.  365;  6u- 
Ilck  V.  Connely,  42  Ind.  134 ;  Barker  v.  Nich- 
ols, 8  Cola  Apfi.  26,  31  Pac.  1024;  Eorf  v. 
Lull,  supra;  Kllboume,  Jenkins  &  Co.  v.  Jen- 
ning  ft  Co.,  40  Iowa,  473. 

[I,  t]  A  principal  Is  never  charged  with 
the  craiseqnences  of  tbe  misconduct  of  his 
agent  in  violating  his  instructions;  except 
for  the  protection  of  some  third  person  who 
has  been  misled  by  a  reliance  on  an  ostensi- 
ble authority  of  the  ageit.  United  States  v. 
Walsh,  supra.  Randies  liad  no  right  to  sup- 
pose that  the  engineer  for  the  dty  or  the 
inspector  was  authorized  to  permit  any  de- 
viation from  the  contract  The  testimony 
toided  to  indicate  that  the  municipality  did 
not  know  Chat  any  such  deviation  had  taken 
place,  and,  under  tbe  drcumatances  of  this 
case,  such  knowledge  could  not  be  imputed 
to  It  Therefore,  the  acceptance  of  the  work 
and  tbe  making  of  tbe  final  payment  did  not 
prejudice  tbe  right  of  the  municipality  upon 
discovering  the  truth  to  maintain  its  action 
tor  the  breach  of  tbe  contract  as  exonpll- 
fled  by  the  authorities  above  dted. 

[7]  The  contract  provided  that  Randies 
should  furnish  all  the  material.  Implements, 
and  perform  tbe  labor  necessary  to  con- 
struct the  sewer  system  in  contormity  with 
tbe  terms,  conditions,  and  requirements  ot 
tbe  plans  and  spedflcations  ther^or.  The 
bond  obligatory  executed  1^  him  and  the 
surety  company  was  condlttoned  that  be 
diould  "truly  keept  perform,  and  fulfill  all 
and  every  of  the  covenant^  condlttons  Mipn- 
latlons,  and  ureements  in  said  contract 
mentioned  to  be  performed  and  fulfilled." 
The  plans  and  specifications  were  made  a 


Digitized  by  Google 


329 


180  PAOIFIO 


REPORTEB 


(Or. 


put  <tf  Ow  contract  WbDe  prorlrilai  was 
made  Ibat  'TTpon  flie  no^ect  or  refusal  ct 
the  contractor  to  reconstruct  work  rejected 
by  the  engineer  within  24  hours  after  re- 
ceipt of  notice,  the  same  may  be  removed 
and  reconstracted  under  the  direction  of  the 
engineer  at  the  expense  of  the  contractor,** 
thus  giving  the  city  Qie  right  to  so  recon- 
struct the  work,  yet  .lt  was  not  compelled  to 
do  80,  and  the  fact  that  the  mnnlrfpallty 
did  not  see  fit  to  reconstruct  the  sewer  con- 
tracted for  by  Bandies  in  precisely  the  same 
manner  and  according  to  the  same  plans 
ai^  spedflcatlons  would  not  affect  the  xlght 
of  tbs  municipality  to  recover  damages  for 
the  breach  of  the  contract  <hi  Qie  part  of 
Randies.  This  la  plainly  held  In  United 
States  T.  United  States  FtdeUty  ft  O,  €o., 
236  U.  S.  612.  35  Sop.  Gt.  296,  69  Ii.  Ed.  696. 
The  contratfon  made  by  deftedants  that  the 
dty  must  first  reconstmct  the  sewer  sys- 
tem cannot  therefore  be  maftntalned. 

[I]  It  Is  forther  maintained  on  b«hatf  of 
defendant  that  the  surety  was  released.  The 
payment  by  the  dty  for  the  wwk  accQited 
by  it  nnder  an  honest  belief  Oiat  It  was 
done  In  the  manner  required  by  the  contract 
did  not  reflease  the  snrety.  Mayor,  etc.,  d 
City  of  Newark  t.  New  Jersey  Asphalt  Co., 
68  N.  J.  Law,  458,  68  AtL  294-286.  By  the 
express  stlpvlatitms  of  its  bond  Oie  siurety 
company,  under  the  dicomstances  of  this 
case,  is  liable  tor  the  breach  of  the  contract 
by  Randies. 

[I]  The  measure  of  damages  In  Oils  case  la 
the  reasonable  cost  and  expense  of  procur- 
ing the  work  and  labor  to  be  done  and  fur- 
nishing the  necessary  material  in  order  to 
make  the  sewer  system  to  conform  to  the 
provisions  of  the  contract.  3  Sutherland  on 
Damages  (3d  Ed.)  |  699;  Williams  v.  Island 
City  Milling  Co.,  25  Or.  573,  37  Pac  49; 
United  States  v.  Walsh,  supra.  There  was 
DO  error  In  denying  the  motion  for  a  nonsuit 
which  was  interposed  at  the  appropriate 
time  by  counsel  for  defendants. 

[I I]  The  trial  court  Instructed  the  jury  In 
conformity  with  the  law  here  laid  down, 
and  we  And  no  error  in  that  respect  The 
plaintiff  had  the  right  to  prove  such  dam- 
ages without  waiting  for  the  sewer  system 
to  be  reconstructed.  In  United  States  v. 
United  States  Fidelity  ft  O.  Co..  supra,  the 
court  held  that,  where  a  contractor  had 
agreed  with  the  United  States  to  erect  a 
certain  strocture  and  had  failed  to  do  so,  the 
United  States  had  a  canse  of  action  against 
him  immediately  upon  bis  failure  to  finish  the 
work,  and  It  was  not  necessary  for  the  gor- 
emment  to  complete  the  work,  but  it  might 
abandon  it  and  prepare  oitir^  new  plans 
and  spedflcatlons.  Connael  for  defoidants. 
In  conformity  with  their  contentl<m>  request- 
ed  the  court  to  Instruct  tiie  Jury  In  snb* 
stance  that  the  could  not  avoid  knowl- 
edge of  how  the  work  was  dcme  by  proving 


that  Its  agmts  failed  to  perform  tbelr  dvty 
itf  Inapection.  and  that  defendants  were  not 
respondble  for  audi  Inqwcttoo,  and  predi- 
cates error  upon  the  refusal  ot  the  court  to 
so  Instruct  the  Jnry;  the  request  was  prop- 
o-ly  refused.  It  aKiears  that  the  trendi 
tor  the  sewer  pipe  was  not  entirely  excavat- 
ed; about  eight  feet  bdng  excavated  and 
then  two  to  four  feet  tunneled,  so  that  It 
was  practically  Impossible  tor  the  Inspector 
to  see  wbethm  all  c£  the  pipe  Joints  were 
properly  cemented.  He  could  not,  ct  course, 
see  the  nnder  aide  fnmi  the  bank  of  the 
trench,  and  be  trusted  Bandies  to  a  certain 
ntent  Randies  should  not  be  permitted  to 
take  advantage  ot  bis  ovs  wrong  and  say 
that  the  mgineer  and  Inspector  tor  the  dty 
were  negligent  In  permitting  him  to  deceive 
them. 

[11]  An  owner  is  not  bound  as  against  bis 
contractor  by  the  acts  of  a  supervising  eai- 
glneer  or  tospector  In  approving  work  done 
by  the  contractor  where  audi  aK>roval  Is  the 
result  of  elUiO'  bad  faith,  cdlusl<m.  or  gross 
n^cUgence.  Bdd  v.  Alaska  Packing  Co.,  47 
Or.  215.  221,  8S  Pac.  139;  2  C.  J.  p.  834: 
Chandler  v.  Wheder  CToin.  Ch.  App.)  49  S. 
W.  278;  Bogae  Blver  Ass'n  v.  GlUen-Cbam- 
bers  Co..  supra. 

[12]  Gontoitlon  la  made  on  behalf  of  de- 
ftodants  that  under  the  provldons  of  the 
contract: 

"No  part  of  thia  lewer  shall  be  constructed  Id 
the  absence  of  an  Inspector,  and  any  work  so 
performed  shall  be  deemed  in  violation  of  these 
spedficatims,  and  the  engineer  may  order  the 
same  to  be  removed  by  the  MHitractor  and  recon- 
structed at  once." 

That  the  larger  part  of  the  sewer  was  laid 
in  the  absence  of  the  Inspector ;  that  the  In- 
spector and  engineer  had  knowledge  of  this 
fact  Therefore,  It  Is  contended,  that  this 
was  negligence  on  the  part  of  the  plaintUt 
which  released  the  surety.  This  stipulation 
should  be  considered  with  the  other  provi- 
sions of  the  contract  contained  In  spedflca* 
tloD  Na  8,  to  the  effect  that  no  lnspect<v 
shall  have  power  to  waive  the  obligation  of 
the  contractor  to  furnish  good  material  or 
perform  sound  and  reliable  work  as  therein 
spedfled;  that  any  failure  ot  the  Inspector 
or  engineer  to  condemn  any  defective  ma- 
tOTlal  or  work  shall  not  rdease  the  con- 
tractor of  the  obligation  to  properly  recon- 
struct the  same  at  any  time  upon  discovery 
of  the  defect,  and  up<m  notice  to  do  so.  The 
fact  that  work  was  done  In  the  absmce  ot 
the  lnq»ector  or  engineer  which  was  not  In 
accordance  with  the  contract,  although  not 
objected  to  dther  by  the  Inspector  ot 
glneer  at  the  time,  even  If  either  or  boOi 
knew  the  work  was  being  Imperfectly  done 
would  not  be  a  waiver  aa  the  part  of  plain- 
tltt  according  to  the  express  terms  of  the 
contract 

[111  The  plalntur  allecad  that  Bandies 


Digitized  by  Google 


Or.) 


dTT  OF  SEASIDE  T.  HANDLES 


327 


faUed  to  perform  the  work  according  to  the 
tenns  of  the  contract  The  defendants  de- 
nied this  and  pleaded  that : 

"Said  defendant  Randies  performed  said  work 
only  in  the  presence  of,  and  under  the  superin- 
tendeace  and  directions  of,  said  city  «n|ine« 
and  inspector,  and  every  piece  ct  material  and 
every  bit  of  work  famished,  lidd,  and  done  by 
aaid  defendant  in  the  proaecntion  of  said  work 
was  examined,  inspected,  and  approved  by  said 
city  engineer  and  in;Q>ector,  and  said  engineer 
and  inspector  examined  and  inspected  all  pf 
said  work  and  materials  while  said  work  was 
being  done,  and  knew  bow  the  same  was  being 
done  and  tUe  quality  thereof,  and  thv  approv- 
ed and  accepted  the  same." 

And  that  defendant  Randies  performed 
and  completed  said  work  In  conformity  and 
accordance  with  the  said  contract,  plans,  and 
BpedflcatloDS.  The  Issue,  therefore,  was 
squarely  raised  as  to  whether  or  not  the 
work  was  done  In  accordance  with  the  stlp- 
nlatloD  therefor.  We  fall  to  see  that  negll- 
gcuce  on  the  part  of  the  city  engineer  or  In- 
spector could  become  materiaL  The  surety 
company  In  effect  claims  that  by  reason  of 
the  fact  that  Randies  did  not  construct  the 
sewer  in  conformity  with  the  requirements 
of  the  contract,  but  deceived  the  engineer 
and  inq>ector  for  the  city,  and  made  them 
b^eve  that  he  did  properly  construct  the 
system,  and  defrauded  the  dty,  the  surety 
is  released.  Such  claim  is  not  In  accordance 
with  the  spirit  or  letter  of  the  bond. 

[1 4, 1 1]  The  defendants  contend  that  what- 
ever  bad  or  defectlTe  conditions  am>eared  in 
the  sewers  were  the  result  of  defective  plans 
and  q^edflcations  and  not  of  any  faulty  ma- 
terial or  workmanship.  It  was  Incumbent  np- 
OD  the  to  prove  that  Randies  failed  to 
perform  the  requirements  of  the  contract 
apedfically  as  mentioned  in  the  complaint 
It  was  DO  defense  to  this  action  for  Randies 
to  say  that,  had  be  completed  the  sewer  sys- 
tem in  accordance  with  the  terms  of  the  con- 
'  tract,  the  sewer  would  have  been  worthless, 
or  that  the  plan  was  a  bad  plan.  The  only 
Issue  presented  by  the  pleadings  was  wheth- 
er or  not  Randies  did  those  things  that  plain- 
tiff claimed  that  he  did  not  do.  Defendants 
at  the  trial  offered  to  prove  by  the  testimony 
of  expert  witnesses  that  the  condition  of  the 
sewer,  as  testified  to  'by  plainticrs  witnesses, 
was  in  their  opinion  the  result  of  defective 
and  Improper  plans  and  specifications.  The 
trial  court  sustained  an  objection  on  the 
ground  tliat  the  resnlt  was  for  the  Jury  to 
determine.  The  drcnmstances  were  all  de- 
tailed to  the  jury.  Over  the  objection  and 
szo^tioD  of  counsel  for  the  defendants,  the 
conrt  charged  the  Jury  to  the  purport  that 
It  would  not  make  any  difference  whether  the 
plan  adopted  for  this  sewer  was  a  good  plan, 
or  tbat  a  Iwtter  plan  could  have  been  adopt- 
ed; Qmt  tliia  was  no  defense  for  BaDdW 
faUore  to  lay  the  sewer  according  to  the 


contract  and  specifications;  that  the  plain- 
tiff was  entitled  to  have  the  contract  per- 
formed as  agreed  upon.  If  the  contractor 
performed  the  work  In  accordance  with  the 
terms  of  the  contract,  he  Is  entitled  to  pay 
without  regard  to  the  results.  The  court  ex- 
plained to  the  Jury: 

*^at  if  yon  find  from  the  evidence  that  de- 
fendant Bandies  constmcted  said  sewer  in  ac- 
cordance with  the  plans  and  specifications  and 
that,  after  the  sewer  was  so  constructed,  it 
broke  down  and  the  joints  went  to  pieces  or 
were  broken  as  alleged  in  the  complaint,  and 
the  caps  or  stoppers  of  the  Y'a  and  laterals  were 
driven  oat  so  as  to  leave  the  pipes  open,  hat  you 
further  find  tbat  such  breaking  or  opening  of 
the  joints  complained  of  in  the  complaint  were 
on  account  of  the  fanlty,  or  defective,  or  unsuit- 
able character  of  the  plans  and  spedflcations 
themselves,  and  was  not  due  to  the  faulty  m  de- 
fectivB  material  or  work  of  the  said  defendant 
Bandies,  then  defradants  .would  not  be  liar 
ble  for  such  damage  and  yoor  verdict  in  that 
case  would  be  for  the  defendants.  *  •  • " 

Under  the  testimony  In  this  case,  we  think 
the  ruling  was  correct  and  that  the  Instruc- 
tions properly  submitted  the  question  to  ttw 
Jury. 

Error  is  predicated  upon  the  refusal  of  the 
court  to  permit  John  Mataon,  Randies'  fore- 
man, to  testis  that  the  engineer  In  charge  of 
the  work  Instructed  him  to  leave  out  the 
oakum  gaskets  at  the  places  required  by  the 
spedflcations.  The  defendants,  by  their  an- 
swer, expressly  alleged  that  Randies  had 
performed  the  contract  fully  In  accordance 
with  the  terms  and  conditions  thereof.  The 
court  plainly  told  the  jury  that: 

"If  you  find  from  the  evidence  that  defendant 
Randies  laid  £he  pipe  in  accordance  with  the 
contract  and  spedfication  In  the  instances  I 
have  indicated,  then  this  will  end  the  case  and 
your  verdict  must  be  for  the  defendant" 

The  court  further  diarged  that: 

"If  the  plaintiff,  through  its  conndl,  at  the 
time  it  accepted  and  paid  for  the  sewer,  knew 
tbat  Randies  bad  not  performed  his  contract  In 
these  particulars  and  had  not  filled  these  joints 
accordingly  as  provided  by  the  specifications, 
as  I  have  heretofore  snggested,  ud,  with  socb 
knowledge,  approved  and  accepted  the  work, 
then  plaintiff  cannot  recover." 

[1 6, 1 7]  Moreover,  an  examination  of  the 
record  dlsdoalng  the  terms  of  the  contract 
reveals  that  the  engineer  had  no  authority  to 
so  release  Randies  from  a  necessary  and  Im- 
portant requirement  of  his  contract,  and  the 
evidence  offered  was  properly  rejected. 
Therefore,  the  court  rightly  refused  to  al- 
low the  defendants  to  amend  their  answer 
so  as  to  set  up  the  fact  that  the  engineer  had 
directed  the  oakum  gaskets  to  be  left  out; 
the  spedflcations  expressly  provide  Out  the 
engineer  had  no  such  power.  The  anthorl^ 
ties  atrave  dted  sustain  this  holding. 

[II]  During  the  trial  of  the  case,  the  dtf> 
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fendants  offered  evidence  of  experts  in 
gard  to  the  lastlDg  quali^  ct  cemeDt  mortar 
made  of  two  parts  sand  to  one  part  of  ce- 
ment; that  socih  mortar  would  dlslnt^rate 
in  a  very  short  time;  that  It  was  porous; 
that  water  would  percolate  through  the 
pores,  and  sand  would  also  work  Its  way 
through.  In  order  to  rebut  such  testimony, 
the  plaintiff  excavated  two  Joints  of  sewer 
pipe  which  had  been  laid  for  six  years  in 
the  sand,  at  Seaside,  within  six  feet  of  the 
sewer  laid  by  Randies.  The  evidence  tended 
to  show  that  the  mortar  used  In  the  Joints 
of  this  sample  sewer  pipe  was  two  parts 
sand  to  one  part  of  cement;  that  the  pit% 
was  laid  In  the  same  character  of  soil  as  the 
pipe  in  question.  The  cement  Joints  were 
produced,  offered,  and  received  in  evidence. 
Opportunity  was  giv^  defendants  to  exam- 
ine the  place  from  whence  the  sewer  pipe 
came.  The  purpose  of  the  evidence  was  to 
rebut  the  statement  that  the  cement  mortar 
of  a  consistency  of  two  parts  sand  and  one 
part  of  cement  In  sewer  Joints  was  subject 
to  disintegration  In  a  short  time.  We  think 
that  the  testimony  was  competent  in  order 
to  r^ut  the  theory  of  the  experts  to  the  con- 
traxy.  The  sewer  pipes  and  Joints  do  not 
appear  to  have  been  offered  or  received  In 
evidence  as  tending  to  prove  that  the  sewer 
in  question  ought  not  to  have  failed. 

[It,  29]  Error  is  predicated  upon  the  in- 
Btnictlim  of  the  court  to  Uie  effect  that  ac- 
cording to  the  terms  of  the  spedflcations  it 
was  the  dn^  of  the  defoidant  liandles  to 
make  a  "tight  Joint"  In  each  of  the  sewer 
Joints  with  cement  mortar  of  the  required 
mixture,  however  difficult  it  would  be  to  .do 
this,  rnils  description  of  "tight  jtAnts"  was 
plainly  qualified  by  the  instruction  complained 
of.  tliat  defendant  Randies*  contract  was  to 
make  these  JoAnts  tight  and  to  fill  every  pari 
of  the  Joint  with  mortar  where  required,  or 
oakum  where  required,  "as  required  by  the 
q>ecificatlons.'*  TtaeT  ^tedflcatlons  were  be- 
fore the  Jury,  and,  It  being  the  duty  of  the 
coart  to  construe  the  written  contract,  we 
see  no  error  In  so  describing  the  caulking  of 
the  Joints  instead  of  again  specifying  the 
particular  manner  In  which  the  Joints  should 
be  filled,  especially  wbm  the  term  Is  quali- 
fied by  rtferenoe  to  the  requirement  of  the 
QWdficatlons.  A  careful  examlnatldn  of  the 
instructions  of  the  court  glT«i  to  the  Jury, 
taking  them  as  a  whole,  leads  us  to  believe 
that  the  questions  at  issue  were  fairly  snb- 
mitted  to  and  understood  by  that  tribunal. 

Assignment  of  error  Is  predicated  upon  the 
overruling  of  the  objection  of  defendants  to 
the  following  question  propounded  to  Mr. 
Bell,  city  engineer,  to  wit: 

"Q.  Now,  what  are  the  facts  as  to  whether  or 
not  yoa  relied  upon  the  statement  made  to  you 
by  Mr.  Randies  in  your  acceptance  of  this  sew- 
er? A.  I  did." 


[21]  Tbe  testimony  concerning  this  quee- 
tlon  shows  that  Mr.  Bell  stated  what  Bandies 
had  stated  to  him.  It  also  claimed  as  error 
that  it  was  incompetent  for  this  witness  to 
testify  that  he  would  not  have  done  as  he 
did  had  he  known  the  true  facts.  Testimony 
of  the  party  as  to  what  he  believed,  intended, 
and  relied  upon  was  admissible.  Jarrell  v. 
Young,  Smyth,  Field  Co.,  105  Md.  280,  66 
Atl.  60. 

In  Larson  et  al.  v.  Thoma,  143  Iowa,  338, 
345,  121  N.  W.  1069,  1082,  the  court  there 
says: 

"The  witness  was  further  asked*  whether  or 
not  be  would  have  bought  that  farm  if  be  tiad 
not  talked  with  plaintiSEa  about  it  at  all,  and 
an  objection  to  this  question  was  sustained.  We 
think  the  court  might  well  have  allowed 
question  to  be  answered.  *  •  * " 

The  question  became  Important  as  to 
whether  or  not  the  municipality  knew  of  the 
defect,  and  what  it  would  have  done  had  it 
known  of  the  same.  This  evidence  was  ma- 
terial. United  States  v.  Walsh,  supra. 

After  a  careful  perusal  of  the  able  and  ex- 
haustive briefs  and  arguments  of  tlie  respec- 
tive counsel,  and  an  examination  of  the  rec- 
ord, we  find  no  error. 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 

BENNETT,  J.,  took  no  part  In  the  consid- 
eration of  this  ^aaa. 


m  Or.  1») 
HERBRINO  T.  BBOWN,  Atty.  Gen. 

(Supreme  Oonrt  of  Oregon.    April  29,  1019.) 

1.  Statutes  «s>35%— BEraBEKDint— Oonbti- 
TunoMAi.  Pbovision  —  Appucamutt— 
Joint  RssoLimon. 

Neither  House  Joint  Reaolntton  No.  1,  rat- 
ifying proposed  "National  Prohibition  Amend- 
ment," nor  any  other  resolution  of  the  Legia* 
latnre,  is  subject  to  referendum  by  Const,  art. 
4,  H  1>  la ;  such  sections  applying  only  to  pro* 
posed  laws. 

2.  Statutes  «s385H— Ikitxatitb  aud  Bet- 
EBENOUM— "Buj."— "Act"— "JoiMT  Reso- 

tUTIOB." 

To  ascertain  what  Is.  meant  by  the  tens 
"biU"  and  *'aerin  Const  art. 4,  K 1. 1«  (amend- 
ed), as  to  Initiative  and  referendum,  referents 
must  be  made  to  the  sense  in  which  the  words 
were  used  before  such  amendments  were  passed, 
and,  when  reference  is  so  made,  it  is  foutid  that 
the  first  term  means  a  proposed  law  (article  4, 
S  1  [original],  and  sections  18,  19;  article  5, 
S  IS),  while  the  second  means  a  biU  which  has 
been  enacted  by  the  liesislature  into  a  law 
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Owtlde  4,  U  20.  21,  22,  2S);  a  "Joint  naolu- 
tioD**  being  neiUier  a  bin  nor  an  act 

[Bd.  Note.— For  other  defialtioQS,  see  Wordfl 
and  Phrases,  First  and  Second  Series,  Act; 
Bill;   Second  Series,  Joint  Resolution.]  . 

8.  Statxttss  «=>35V6— ImruTiTB  and  Bir- 
BBENDuu  —  CoNsnrunonAi.  Pbovuioh— 
GoNsiBUcnoir. 
Tbe  subject-matter  upon  which  the  powers 
Siven  br  Const  art  4,  H  1,  la*  may  be  ex- 
ercised, namelr,  InitiatiTe  laws,  constitutional 
amendmentB,  and  acts  <rf  the  L^islature  refer- 
red to  the  people,  are  referred  to  eoUeetlTely 
as  "measures"  merely  as  a  matter  ni  conven- 
ience and  not  with  intent  to  indiida  other  and 
different  powers. 

4.  Mandamus  «=»74(1)— MinisnBiAi.  Dotzes. 

Since  Conet  art  4.  8|  1,  la,  do  not  permit 
a  referendum  upon  a  House  Joint  Resolution, 
tbe  Attorney  General  cannot  be  compelled  un- 
der U  O.  U  |  847B,  as  amended  by  Laws  1917, 
p.  230,  to  provide  a  ballot  title  for  petitions 
demanding  a  referendum  of  such  resolution  on 
the  theory  that  ndv  act  la  minlateri^ 

In  Bana 

Original  proceeding  In  mandamiu  by  Karl 
Her1>rlng  against  George  M.  Brown.  Attorney 
Goieral.  Donurrer  nutalned.  and  writ  dla- 
missed. 

Theodore  A.  Bell,  of  San  Frandaco,  Oal., 
and  Dan  J.  Malarkey,  B.  B.  Seabrook,  and 
Halarkey,  Seabrook  &  Dibble,  lOl  of  Port- 
land, for  pedtloner. 

George  M.  Brown,  Atty.  Gen„  In  i»io.  per. 

Bllsha  A.  Baker,  of  Portland,  for  Anti- 
Saloon  League  of  Oregon,  and  Wayne  B. 
Wheeler,  of  Washington,  D.  O.,  for  Anti- 
Saloon  Loigue  of  America,  amicus  cnrte. 

AIcBRIDE,  a  J.  This  is  a  proceeding  In 
mandamus  arising  from  the  following  facts : 
I>uring  the  Thirtieth  LegislatlTe  Assembler 
of  the  state  of  Oregon,  which  adjourned  on 
Pebmary  27,  1919,  there  was  enacted  House 
Joint  Resolntlra  No.  1,  which  Is  a  ratifica- 
tion of  a  proposed  amendment  of  the  Con- 
stitution of  tbe  United  States,  popularly 
known  as  the  "National  Prohibition  Amend- 
ment." 

On  March  18,  1919,  petitioner  filed  with 
the  Secretary  of  State  of  Oregon  a  proiwaed 
form  of  petition  demanding  a  referendum  of 
said  resolution,  which  petition  is  In  form 
and  substance  as  required  by  law. 

On  March  19,  1919,  the  Secretary  of  State 
sent  to  the  Attorney  General  two  copies  of 
said  petition  and  requested  him  to  provide 
a  ballot  title  therefor. 

On  March  25,  1919,  after  considering  the 
matter  In  the  meantime,  the  Attorney  Gen- 
eral refused  to  provide  a  ballot  title  on  the 
ground  that  In  his  opinion  the  measure  was 
one  which  could  not  be  referred  to  the  peo- 


ple tar  two  reasons:  Blrst,  Uiat  a  reference 
ttiereof  to  the  pet^e  would  violate  artide 
6  of  the  federal  Ccmstltutlon,  wherein  that 
artlde  provides  that  the  subject-matter 
thereof  should  be  passed  on  by  tbe  "L^ls- 
lature,"  which,  as  there  used,  Is  synonymous 
with  "Le^latlve  Assembly,"  and  excludes 
the  referendum.  Second,  that  sudi  refer- 
ence to  the  i)eopIe  would  violate  section  1 
of  article  4  of  the  Oregon  Constitution, 
wherein  it  Is  provided  that  the  people  of 
Oregon  "also  reserve  povret  at  their  own 
option  to  approve  or  reject  at  the  polls  any 
act  of  the  Legislative  Assembly,"  because. 
It  is  claimed,  the  resolution,  sought  to  be  re- 
ferred, la  not  an  "act"  within  the  meaning 
of  the  above-quoted  phrase. 

Much  of  the  argument  here  Is  devoted  to 
a  discussion  of  the  constltntlonallty  of  the 
proposed  reference. 

[1]  We  do  not  believe  this  resolution, 
ratifying  the  proposed  constitutional  amend- 
ment, or  any  other  resolution  of  our  Legis- 
lature, was  made  tbe  subject  of  referendum 
by  Bectlons  1  and  la  of  article  4  of  our 
amended  Oonstltntion,  whlA  are  as  follows : 

"Section  1.  Hie  legislative  anthoiity  of  tiie 
state  shall  be  vested  In  a  Legidative  AssmUy. 
consisting  a  Senate  and  House  of  Repre- 
sentatives, but  the  people  reserve  to  themsdves 
power  to  propose  laws  and  amendments  to  the 
Constitution  and  to  enact  or  reject  the  same  at 
the  polls,  independent  of  the  Le«ialative  Assem- 
bly, and  also  reserve  power  at  their  own  option 
to  approve  or  reject  at  the  polls  any  act.  of  the 
legislative  Assembly.  The  first  power  reserved 
by  the  people  is  the  initiative,  and  not  more 
than  eight  per  cent  of  the  l^al  voters  shall  be 
required  to  propose  any  measure  1^  such  petii- 
tion,  and  every  such  petition  shall  include  the 
full  text  of  the  measure  so  proposed.  Initia- 
tive petitions  shall  be  filed  wlUi  the  Secretary 
of  State  not  less  than  four  months  before  the 
election  at  which  they  are  to  be  voted  opon. 
The  second  power  Is  the  referendum,  and  it  may 
be  ordered  (except  as  to  laws  necessary  for  the 
immediate  preservation  of  the  public  peace, 
health,  or  safety),  either  by  the  petition  signed 
by  five  per  cent  of  the  legal  voters,  or  by  the 
Legislative  Assembly,  as  other  bills  are  enacted. 
Referendum  petltiws  shall  be  filed  with  the 
Secretary  of  State  not  more  than  ninety  days 
after  the  fin^  adioomment  of  the  session  of 
the  Legislative  Assembly  which  passed  tiie  bill 
on  which  tbe  referendum  is  demanded.  The  veto 
power  of  the  Governor  shall  not  extend  to  meas- 
ures referred  to  the  people.  All  elections  on 
measures  referred  to  the  people  of  the  state  shall 
be  bad  at  the  biennial  regular  general  elections, 
except  when  the  liCgislative  Assembly  shall  or- 
der a  special  election.  Any  measure  referred 
to  tbe  people  shall  take  effect  and  become  tbe 
law  when  it  Is  approved  by  a  majority  of  the 
votes  cast  thereon,  and  not  otherwise, 
style  of  all  bills  shall  be:  'Be  it  enacted  by  the 
people  of  the  state  of  Oregon.*  This  aeetton 
shall  not  he  ctmstmed  to  deprive  any  membu  of 
the  Legislative  Assembly  of  the  right  to  in- 
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troduce  any  meamre.  nt«  'whole  number  of 
votes  cast. for  jostlee  of  the  Sapreme  Court  at 
the  retular  dection  last  precedioe  tbe  flUug  of 
any  petition  for  the  initiative  or  for  the  refer* 
endum  shall  be  the  basis  on  which  the  num- 
ber of  legal  Toters  necesBary  to  sign  Buch  peti- 
tfoQ  shall  be  counted.  Petitions  and  orders  for 
the  initiative  and  for  the  referendum  shall  be 
aied  with  the  SecreUry  of  State,  and  in  sub- 
mittiug  the  same  to  tbe  people  he,  and  all  other 
officers,  shall  be  guided  by  Ute  general  laws  and 
the  act  submitting  thia  amendment,  until  legis- 
Ution  shall  be  especially  provided  therefor." 

"Sec.  la.  The  referendum  may  be  demanded 
by  the  people  against  one  or  more  items,  aec- 
tlons,  or  parts  of  any  act  of  the  Legislative  As- 
sembly in  the  same  manner  in  which  such  power 
may  be  exercised  against  a  complete  act.  The 
filing  of  a  referendum  petition  against  one  or 
more  items,  sections,  or  parte  of  an  act  shall 
not  delay  the  remainder  of  that  act  from  becom- 
ing operative.  The  inltiatiTe  and  referendum 
powers  reserved  to  the  people  by  this  Constitu- 
tion are  hereby  further  reserved  to  the  legal 
votcta  of  every  mnnici^Uity  and  district,  as  to 
all  local,  special,  and  munidpal  l^islation,  of 
every  character,  in  or  for  their  respective  munic* 
ipalities  and  districts.  The  manner  of  exercis- 
ing said  powers  shall  be  prescribed  by  general 
laws,  except  that  cities  and  towns  may  provide 
for  the  manner  of  exercising  the  initiative  and 
referendum  powers  as  to  their  municipal  legisla- 
doD.  Not  more  than  ten  per  cent,  of  the  legal 
voters  may  be  required  to  order  tbe  referendum 
nor  more  than  fifteen  per  cent,  to  propose  any 
measnre,  by  the  initiative,  in  any  city  or  town." 

It  seems  deer  to  us  that  these  sections 
apply  only  to  proposed  laws,  and  not  to  leg- 
islative resolutions,  memorials,  and  the  like. 
In  the  Initiative  claase  it  la  said : 

"The  people  reserve  to  themselves  power  to 
propose  laws  and  amendments  to  the  Gonstltn- 
tion  and  to  enact  or  reject  tiie  same  at  the 
polls." 

The  reservation  clause  reads: 

"And  also  reserve  power  at  their  own  option 
to  approve  or  reject  at  the  polls  any  act  of  tbe 
Legislative  Assembly." 

In  the  provision  for  referendum  we  find 
a  direction  that — 

"Referendum  petitions  shall  be  filed  with  the 
secretary  of  state  not  more  than  ninety  days 
after  the  final  adjournment  of  the  session  of  the 
Ijegislative  Assembly  which  paescd  tbe  bill  on 
which  the  referendum  was  demanded." 

Id  section  la  we  find  the  provision  that — 

"The  referendum  may  be  demanded  by  tbe 
people  against  one  or  more  items,  sections,  or 
parts  of  any  act  of  the  Legislative  Assembly 
in  the  same  manner  in  which  such  power  may  be 
exercised  against  a  complete  act." 

[2]  To  ascertain  what  Is  meant  by  tbe 
terms  "UU"  and  "act,"  as  used  In  the  amend- 
ments Quoted  above,  we  nrast  refer  to  the 
soise  in  wbidi  titer  were  used  in  the  Oon- 


sUtatlon  before  tbe  Initiative  and  referendum 
amendmeits  were  jftsaeA,  The  word  "bill" 
occors  .In  section  1  of  artlde  4  of  tlw 
original  Constitution,  where  it  is  said,  'Tbe 
style  of  every  bill  shall  be,  'Be  it  enacted  by 
the  Le^latlve  Assembly  of  tba  state  at 
Oregon,'  and  no  law  shall  be  enacted  ex- 
cept by  bill,"  thus  indicating  that  a  "bUl" 
is  a  proposed  law ;  a  document  in  the  form 
of  a  law  presraited  to  the  Legislature  for  en- 
actment 

The  same  word  la  used  In  sections  18  and 
19  of  article  4,  and  section  15  of  article  &. 
and  in  the  same  sense  as  above  indicated. 

We  come  now  to  the  term  "act,"  as  used 
in  the  Constitution.  In  section  20  of  artide 
4  we  And  the  following: 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  tbe  title.  But  if 
any  subject  shall  be  embraced  In  an  act  which 
shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  ai 
shall  not  be  expressed  in  the  title." 

In  section  21,  art  4,  the  (Allowing  oocnis: 

"Bvery  act  and  Joint  resolution  shall  be  plain- 
ly worded,"  etc. 

In  secticm  22  of  Oie  same  article^  It  is  or- 
dained: 

"No  act  shall  ever  be  revised  or  amended  by 

mere  reference  to  its  titie,"  etc. 

And  In  section  28  it  is  prescribed : 

"No  act  shall  take  effect  until  ninety  days 
from  tbe  end  of  the  session,"  etc 

No  one  can  read  these  excerpts  without 
at  once  arriving  at  tbe  condaslon  that,  as  re- 
ferred to  In  the  Constitution,  the  term  "blU" 
imports  a  document  in  the  form  of  a  law, 
presented  to  the  Legislature  for  enactment, 
and  that  the  term  "act,"  as  there  used, 
means  a  bill  which  has  been  enacted  by  the 
Legislature  Into  a  law.  That  the  framers 
of  tbe  Constitution  intended  to  preserve  the 
well-known  distinction  between  "acts"  and 
"joint  resolutions"  Is  Indicated  In  section  21, 
supra,  wherein  It  is  required  that  "acts"  and 
"joint  resolutions"  shall  be  plainly  worded. 

The  initiative  and  referendum  amendments 
were  passed  and  should  be  construed  In  the 
light  of  the  construction  put  upon  the  terma 
"bill"  and  "act"  by  the  Instrument  they 
proposed  to  amend,  and  taking  this  view  It 
must  be  held  that,  as  a  Joint  resolution  is 
neither  a  bill  nor  an  act,  it  is  not  subject 
to  the  referendum. 

[3]  Counsel  for  petitioner  suggest  tbat  the 
term  "measnrea,"  used  In  the  amendment, 
enlarges  the  scope  of  the  pow««  reserve^ 
beyond  the  express  reserraUon;  but  tills  Is 
evidently  not  the  purpose  vith  whicb  that 
term  is  employed.  As  hetote  observed,  there 
are  two  powers  reserved:  (1)  The  power  to 
pn^KMK  laws  and  amendments  to  the  Coih 
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8tltutl(Hi,  and  to  enact  or  reject  tbem  at  the 
polls;  and  &)  the  power  to  enact  or  reject 
at  the  jfoUa  any  act  of  the  Leglslattve  As- 
sembly. The  subject-matter  upon  which 
these  powers  may  be  exercised,  namely,  iu- 
itlatiTe  laws,  constitutional  amendments, 
and  acts  ot  the  Legislature  referred  to  the 
people,  are  thereafter  referred  to  ooUectiTe- 
Ij  as  'measures,"  merely  as  a  matter  of  con- 
raiience  and.  to  avoid  frequent  enumeration 
of  the  powers  reserved,  and  not  with  the  in- 
tent to  include  other  and  different  powers 
within  the  scope  of  the  amendment  Had 
It  been  the  intent  of  the  f  ramers  of  the  ref- 
erendum amendmoit  to  go  b^ond  these  ex- 
press reaerratlons,  it  would  haVe  been  easy 
and  natural  for  tbem  to  have  said  sa 

To  give  Qm  mamdxamt  tike  effect  contend- 
ed for  bj  petitioners,  we  would  bare  to  read 
Into  the  reservation  the  words  "and  resolu- 
ttons,"  making  It  read,  *^e  people  reserve 
to  themselves  power  *  *  *  to  improve 
or  reject  at  the  polls  any  act  (or  joint  reso- 
lution) of  the  Legislative  Assembly,"  and. 
where  the  amendment  requires  that  the  ref- 
erendum petition  shall  be  filed  .within  90 
days  "after  the  final  adjoummoit  of  the 
L^ltelature  whidi  passed  the  bill,"  we  would 
be  required  to  Judicially  ammd  the  section 
BO  as  to  make  it  read,  "wtditn  ninety  days 
Attet  the  final  adjournment  of  the  Legisla- 
ture which  passed  the  bUl  <or  Joint  resolu- 
tion)." 

We  are  not  prepared  to  go  into  the  busi- 
ness of  amending  the  Constitution  to  meet 
supposed  hardships,  and  must  hold  that  the 
referendum  cannot  be  invoked  in  the  pres- 
ent instance. 

Under  an  amendment  to  the  Constitution 
of  California,  In  some  particulars  copied 
from  that  here  discussed,  and  in  all  neces- 
sary particulars  the  same  In  substance,  the 
Supreme  Court  of  that  state  has  held  that 
the  referendum  can  only  be  Invoked  against 
statutes  and  not  against  Joint  resolutions, 
Hopping  T.  Council  of  City  of  Richmond, 
170  Cal.  605.  150  Pac.  977. 

[4]  It  Is  further  urged  that,  even  cOTiced- 
ing  that  the  resolution  Is  not  one  which  our 
amended  Constitution  permits  to  be  placed 
upon  the  ballot,  the  Attorney  General  la  not 
the  person  or  official  who  is  entitled  to 
raise  the  question;  that,  his  duties  being 
purely  ministerial,  he  is  required  to  place  a 
ballot  title  upon  pny  petition  Died  with  the 
Secretary  of  State  and  transmitted  to  him, 
as  required  by  section  3475,  U  O.  I^,  as 
amended  by  chapter  176,  Laws  1917. 

It  may  well  be  contended  that  if  a  mat- 
ter proposed  for  reference  to  the  electorate 
is  within  that  class  of  subjects,  upon  which 
tbe  Constitution  permits  a  referendum,  to 
wit,  acts  passed  by  the  Legislature,  tbe  At- 
torney General  has  no  authority  to  pass  upcm 
tbe  constitntltmality  of  the  procedure.  This 
would  cntainly  be  a  plaoslble  contention  In 


the  case  of  petitions  under  tbe  Inltiatlye  aro- 
visioos  of  the  section  now  being  considered. 
He  probably  could  not  be  heard  to  say,  "The 
law  you  propose  to  initiate  would  be  unctm- 
stitntional  if  passed,  therefore  I  will  not 
give  you  a  ballot  title,"  but  such  a  case  Is 
not  before  us.  We  have  here  presented  a 
case  where  it  Is  proposed  to  put  upon  the 
ballot  for  reference  a  procieedlng  by  the  Leg- 
islature for  wlii(di  the  Constitution  has  made 
no  provisicm,  and  which  does  not  belong  to 
a  class  of  subjects  that  can  be  referred  un- 
der any  drcumstauces.  To  hold  tliat  the 
Attorney  General  must  prepare  a  ballot  title 
under  sndi  circumstances  would  place  him 
at  tbe  bedE  and  call  at  any  restless  person 
who  might  desire  to  refer  any  subject,  top 
the  purpose  of  obtaining  a  straw  rote  upon 
it,  from  B  Joint  memorial  petitioning  C<m- 
gress  to  improve  a  barber  up  to  the  action 
of  the  Peace  Confereaice  upon  the  covenant 
of  the  Let^e  of  Natlona 

The  act,  of  wbldi  tbe  section  referred  to 
Is  a  part,  does  not  contemplate  any  sudi 
contingency,  and  the  opening  paragraph  «f 
the  first  seedou'  Is  Itself  a  legislative  Inter- 
pretatioD  of  the  sct^  ot  tbe  ctmstitutional 
amendment,  and  reads  as  follows: 

"The  following  shall  be  substantially  tbe  form 
of  petition  for  tbe  referendum  to  the  people 
on  any  act  passed  by  the  Legislative  Assembly 
of  the  state  of  Oregon,  or  by  a  dty  counclL" 
Section  3470,  L.  O.  L. 

It  Is  a  petition  to  refer  an  "act"  that  must 
be  filed  with  the  Secretary  of  State,  and  it 
is  to  a  petition  for  an  "act"  that  the  Attor- 
ney General  is  required  to  affix  a  ballot  title. 

The  form  of  petition  given  In  the  section 
last  referred  to  is  even  more  explicit.  The 
descriptive  portion  of  the  form  prescribed 
for  a  petition  to  refer  Is  as  follows: 

"We,  the  undersigned  citizens  and  legal  vot- 
ers of  the  state  of  Oregon  (and  tbe  district  of 

—  — ,  connty  of  ,  or  city  of  ,  as  the 

case  may  be),  respectfully  order  that  the  sen- 
ate (or  hoase)  bill  No.   ,  entitled  (title  of 

act,  and  if  the  petition  is  against  less  than  the 
whole  act  then  set  forth  here  the  part  or  parts 
on  which  the  referendum  is  sought),  passed  by 

the   Legislative  Assembly  of  the  state  of 

Oregon  at  the  regular  (special)  session  of  the 
Legislative  Assembly,  shall  be  referred  to  the 
people  of  the  state,"  etc. 

The  section  of  the  statute  requiring  the 
Attorney  General  to  affix  a  ballot  title  to 
petitions  for  a  referendum  has  reference  to 
petitions  regarding  acts,  that  la,  "laws"  pass- 
ed by  the  legislature;  as  to  these  be  la 
compelled  to  prepare  ballot  titles,  but  there 
Is  no  statute  requiring  him  to  pr^mre  audi 
titles  for  any  other. 

^nda  view  renders  It  unnecessary  to  con- 
sider tbe  other  questions  raised  In  the  argu- 
ment 

^e  demurm  will  be  sustained,  and  tbe 
wilt  dismissed. 
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(Bnpreme  Oonrt  of  CaUfornift.   April  7,  19ia> 

1.  MOBTOAOU  ^»«S»C«>— VAOATION-JUHM- 
DICTXOH  —  DDTOIKHOT  JtJDOMMHT  — PlBAD- 
ZKQ  TO  SUBTAIH. 

That  a  defidencj  Jnd(ment  waa  rendered 
aicainst  defendant  in  a  mortgase  foreclosure  ac- 
tion, thoDgh  complaint  alleg^  no  facts  sbowin; 
a  right  thereto,  did  not  invalidate  the  Judgment 
for  want  of  jurisdiction;  such  defect  not  go- 
ing to  the  jurisdiction  of  a  court 

2.  JuDQicBnT    «»18C2)  — Vauditt— Smm- 

CZERCT  or  GOKPLAIKT. 

Fidlara  of  complaint  to  state  facts  sufficient 
to  constitute  a  eauie  of  action  does  nqt  render 
a  jodgment  void. 

In  Bank. 

Action  by  George  S.  GUIespte  against  Frank 
EL  Fender.  At^Ucatlon  for  writ  of  mper* 
sedees.  Denied. 

Charles  L.  Cbllders,  of  El  Gentro.  for  a{h 
pllcant. 

PEE  CURIAM.  In  view  of  the  facts  staced 
in  the  petition,  the  application  for  a  writ  of 
anpereedeas  must  be  denied. 

[1,  2]  It  la  clear  that  there  is  no  merit  in 
the  appeal  from  the  order  denying  the  mo- 
tion to  vacate  the  Judgment  for  deficiency 
entered  against  the  petitioner  here.  The 
sole  ground  of  the  motion  to  vacate  the  judg- 
ment was  that  the  Judgment  la  void  and  that 
the  same  was  entered  by  the  court  without 
Jurisdiction.  Thla  claim  was  based  entirely 
upon  the  proposition  that  the  complaint  In 
the  action,  one  for  the  foreclosure  of  a  mort- 
gage, bad  not  stated  facts  sufficient  to  show 
any  liability  mi  the  part  of  the  petitioner  for 
any  deficiency  that  might  remain  after  the 
sale  of  the  mortgaged  premises;  in  other 
words,  did  not  state  a  cause  of  action  against 
petitioner  in  respect  to  such  deficiency.  It 
Is  clear  that  this  was  in  fact  the  situation. 
But  this  was  not  a  defect  going  to  the  Juris- 
diction of  the  superior  court,  and  the  Judg- 
ment In  respect  thereto  was  not  void.  The 
complaint  sought  this  very  relief,  and  the 
court  erroneously  concluded  that  the  plalntlCt 
in  that  action  was  entitled  to  this  relief  as 
against  petitiioner.  It  Is  thoroughly  settled 
in  this  state  that  the  failure  ol]  a  complaint 
to  state  facts  sufficient  to  constitute  a  cause 
of  action  does  not  render  a  Judgment  void. 
The  court  had  full  Jurisdiction  of  the  subject- 
matter  of  the  action,  and,  by  reason  of  per- 
sonal service  on  petitioner,  full  Jurisdiction 
of  the  person  of  the  defendant  as  ta  all  the 
matters  tendered  by  the  complaint.  See 
Grouch  T.  Miller,  169  Gal.  341,i  and  cases 
therein  cited.  The  remedy  of  the  i>etItioner, 
who  must  be  held  to  have  been  perfectly  ad- 
vised of  the  claim  of  the  plaintlff  In  that  ac- 


tion, as  statedt  in  his  complaint,  was  to  coa> 
test  that  claim  in  the  trial  court,  or  on  ap- 
peal from  that  Judgment.  Possibly,  also,  be 
might  have  invoked  relief  by  motion  under 
section  473  of  the  Code  of  Civil  Procedure  on 
account  of  excusable  mistake,  n^iect,  or  in- 
advertence on  his  part  No  such  motion,  was 
however,  made.  The  superior  court  waa  not 
at  liberty  to  consider  the  question  o€  the 
sufficiency  of  the  complaint  on  the  motion 
Lhat  waa  in  tect  made. 

The  application  for  a  writ  of  wnifmedaaM 
is  denied. 

ANGELLOm,  a  J.,  and  SHAW.  LAW- 
LOB»  WILBUB.  and  LBNNOM,  JJ«  ooncnr. 
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BAST  RIVERSIDE  WATER  CO.  T.  GAGE 
CANAL,  CO.  et  aL 

(L.  A.  4780.) 

(Supreme  Court  of  California.  April  11,  1919.) 

1.  Watbbs  and  Watbb  Covans  «=»158^(1) 

— <30imA0T— BnOENOI  AS  TO  BlQHT  AC- 
QUIBBn. 

Evidence  held  to  rastain  a  finding  that  a 
contract  granting  rights  to  water  arising  on 
certain  lands  was  not  restricted  to  water  hav- 
ing its  source  on  a  specified  tract  which  had 
□ever  in  fact  fumlabeid  any  water,  eapecialiy 
as  tbe  parties  bad  long  acted  on  a  contrary 
conatruction  of  the  contract. 

2.  Watebs  aiid  Wateb  Coubsbs  «»158H(1) 
— AsBiONunT  OF  Rights— EviDBNCK. 

Evidence  that  defendant  had  been  long  rec- 
ognized as  a  successor  to  all  rights  held  by  a 
water  rlgbts  grantee,  and  that  plaintiff  had  rec- 
ognized such  fact  by  verified  pleadings.  AeU  to 
sufficiently  establish  defendant's  succession  to 
rights  created  by  tbe  grant. 

Department  2. 

Appeal  from  Superior  Court,  Riverside 
County;  Charles  Wdlbom,  Judge. 

Action  by  the  Gage  Canal  Company 
against  the  East  Riverside  Water  Company, 
in  whldi  defendant  filed  a  cross-complaint 
against  the  plaintiff  and  the  Riverside  Trust 
Company,  Limited.  Jodgment  for  defendant; 
and  plaintlff  appeals.  Affirmed. 

Purington  ft  Adair  and'  UcFarland  &  Irr- 
Ing,  all  of  Riverside,  and  Hairy  Goodcell,  of 
San  B«iUTdino,  for  appellant 

William  Collier,  of  Riverside,  for  respond- 
ent. 

MELVIN,  J.  Plaintlff  appeals  from  the 
Judgment,  and  embraced  within  the  appeal 
are  the  points  made  on  a  motion  for  a  new 
trial,  which  was  denied. 
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By  Its  complaint  plaintiff  alleged  Its  own- 
ership of  the  Oage  Canal,  situate  In  part  In 
San  Bernardino  and  partly  in  Overside 
county,  and  Us  right  to  all  of  tbe  waters 
carried  In  said  canal  except  867.78  Indies, 
measnred  nnder  a  foar-inc3t  pressure,  to 
wlilcib  it  admitted  tbat  reqiondait  has  a  prior 
and  perpetual  rlgbt  It  Is  alleged  that  dni^ 
ing  all  the  time  of  plalntlfrs  ownership  de- 
ftodant,  without  rif^t  and  without  plaintiff's 
consent,  has  been  talcing  696.88  indies  of 
water,  or  320.1  in  excess  of  Its  right,  and  that 
It  threatens  to  cotatlnue  sudli  taking  and  to 
continue  to  deprive  plaintiff  ot  such  excess. 
The  prayer  Is  for  an  Injunction  prohibiting 
and  restraining  deftodant  from  taking  out 
of  said  canal  any  water  in  excess  of  867.78 
Inches. 

By  Its  answer  defendant  alleged  that  Qie 
Oage  Canal  Company  was  menlj  an  Instru- 
moitality  and  the  representative  of  the  Biv- 
endde  Trust  Cmnpany,  Xtlmtted.  and  fbe  lat- 
ter corporation  was  made  a  party  to  the  ac- 
tion. This  pleading  also  set  forOi  the  history 
of  tbe  canal,  which  was  bnUt  by  Matthew 
Qnget  and  conveyed  in  1890  to  the  Riverside 
Tnut  Company.  It  was  alleged  ttiat  prior 
to  said  conveyance  the  Sast  Bivmlde  Water 
Company  and  its  water  users  had  obtained 
from  said  Gage  a  title  to  696.88  incbes  of 
water,  which  was  In  perpetuity  and  prior 
and  superior  to  any  rights  of  the  grantor; 
tbat  each  of  tbe  corporations  succeeding 
Oage  had  taken  the  canal  witti  knowledge 
of  said  right;  tbat  for  more  than  20  years 
fbe  designated  amount  of  water  bad  been  de- 
livered to  tbe  water  company  for  distribution 
to  its  water  users;  and  that  said  right  had 
been  Judicially  confirmed  by  certain  ded- 
rions  binding  upon  the  parties  hereto,  in 
which  the  water  company's  obligation  to  pay 
Its  share  of  tbe  expenses  for  the  maintenance 
of  tbe  canal  as  originally  constructed  had 
been  adjudged,  and  in  one  of  which  the  water 
company  had  been  found  not  to  be  liable  for 
the  expense  of  pumping  from  certain  arte- 
sian wells  from  wblcb  a  large  part  of  tbe 
water  supply  flowing  In  tbe  Gage  Canal  was 
and  la  obtained.  The  defendant  also  filed  a 
cross-complaint  to  quiet  Its  title  to  606.88 
inches  of  water. 

The  court  found  that  before  Matthew  Gage 
transferred  his  Interest  to  the  trust  com- 
pany the  water  company  had  the  right  to 
take  about  700  Incbes  of  water;  that  the 
trust  company  took  wltti  knowledge  of  this 
obligation  and  that  It  solemnly  In  writing 
assumed  the  burden;  tbat  by  transfer  of 
rights  tbe  amount  to  which  tbe  water  com- 
pany bad  been  entitled  bad  been  reduced  to 
606.88  Inches;  tbat  the  canal  company  had 
assumed  this  burden;  and  that  the  water 
company  was  entitled  to  have  Its  title  quiet- 
ed to  the  amount  of  water  demanded  by  it 
Judgment  was  entered  accordingly. 

The  principal  controversy  seems  ta  have 


been  with  r^erence  to  the  validity  of  a  cer- 
tain grant  made  many  years  ago  by  the 
predecessor  of  plaintiff  to  the  East  BlverMde 
Land  CcHDpany.  The  predecessor  of  the  wa- 
ter company  here  defendant  is  described 
iQier^  as  the  assignee  of  the  Iowa  Land  it 
Improvonent  Cimipany.  It  was  dated  No- 
vember 10.  1886.  By  it  f<»-  a  named  etor 
sideratlon  of  |ld7,S00  Matthew  Oage  sold, 
granted,  and  conveyed  to  the  Bast  Biv«r- 
tdde  Land  Company: 

"Three  hundred  and  thirty-flve  (830)  Incbes 
of  water  neasured  under  a  four-indb 
together  witli  the  nse  thereof,  ariiilng  and  flowing 
from  the  iprlngs,  water  sources,  water  rights 
and  artesiaD  wells,  bored  or  to  be  bored  on  that 
part  of  the  lands  of  grajit(»-  lying  above  the  flow 
of  the  Gage  Canal  so  called,  and  west  of  the 
west  Une  of  lot  thirteen  In  block  72,  seventy- 
two,  ot  the  ranebo  of  San  Bernardino.'* 

Tbe  contract  also  contains  the  following 
paragraph: 

"It  is  understood  and  agreed  and  said  nnder- 
standing  and  agreement  Is  indicated  by  the  ac- 
ceptance of  this  conveyance,  that  the  said  three 
hundred  and  thirty-five  inches  of  water,  under 
a  four-inch  pressure  have  been  actually  ddiv- 
ered  upon  the  lands  of  the  Bast  Biverside  Land 
Company." 

Dpon  this  contract  and  its  predecessor  tbe 
East  Riverside  Water  Company  bases  its 
claim  to  321.1  Inches  of  water,  which,  ac- 
cording to  the  findings.  Is  now  being  dis- 
tributed, although  originally  that  company 
received  through  gates  and  openings  con- 
structed at  its  expense  tbe  fnll  335  Inches 
of  water.  Tbe  agreement  with  the  Iowa  Land 
Sc  Improvement  Company,  upon  which  tbe 
assigned  claim  of  the  land  company  was 
based,  was  made  in  Angnst,  1885. 

After  setting  forth  said  contract  and  tbe 
conveyance  to  the  Bast  Blvotide  Land  Com- 
pany, the  court  found: 

'That  on  the  trial  of  this  cause  it  was  claim- 
ed both  by  tlie  Riverside  Trust  Company,  Limit- 
ed, and  the  Gage  Canal  Company,  cross-defend- 
ants, that  by  the  terms  of  said  contract  and 
conveyance  the  water  sources  of  said  canal,  for 
the  purposes  of  said  contract  and  conveyance, 
were  and  consisted  of  aboat  SO  acres  of  land, 
being  a  part  of  lot  12  lying  westerly  of  a  small 
portion  of  lot  18  and  north  of  tbe  soatb  bank 
of  the  Santa  Ana  river,  as  shown  upon  a  plat 
offered  In  evidence  by  tiie  eroas-defendants  and 
marked  Exhibit  66.  That  said  lots  as  shown 
by  said  plat  were  a  part  of  block  72  of  the  lots, 
blocks,  and  surveys  laid  down  and  designated 
upon  the  plan  of  tbe  snrveys  of  the  rancho  of 
San  Bernardino,  as  recorded  in  the  office  of  tbe 
county  recorder  of  said  San  Bernardino  coonty. 
Cal.,  and  being  a  part  of  said  Carit  tract  or 
Orange  Grove  homestead. 

"li^t  as  to  said  claim  made  by  the  said  cross- 
defendants  the  court  finds  that  the  same  is  not 
sustained  by  the  evidence,  and  further  finds  that 
no  water  any  kind  baa  ever  been  furnished 
from  said  portion  of  said  Carit  tract  and  water 
sources  for  the  purpose  of  supplying  tbe  Osgt 
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Otnal  w  the  defendant  Eait  BiTerakle  Water 
Company  or  its  predeceison  In  interest  That 
tlie  East  Riverside  Water  Company  is  still  the 
owner  of,  in  control  of,  and  baa  used  continu- 
ously, and  its  predecessors  in  interest  have  nsed 
continuoosl^  nnder  said  contract  made  with  the 
Iowa  E^nd  A  Improvement  Company,  and  at 
the  date  of  the  commencement  of  this  action, 
and  at  the  date  of  the  trial  of  this  cause,  con- 
tinneil  to  use  under  said  contract  and  convey- 
ance 329.1  inches  of  water,  and  that  no  part  of 
the  same  ^ce  the  making  of  said  contract  has 
ever  been  fumislied  from  said  tract  of  land  as 
claimed  by  cross-defendants  to  be  the  ezdastve 
wster  sources  for  the  whole  of  the  335  inches 
provided  in  said  contract,  and  for  the  329.1 
inches  still  owned,  used,  and  distribated  by  the 
East  Riverside  Water  Company  under  said 
contract,  but  that  at  all  times  since  the  makincr 
of  that  contract  and  the  execution  of  ssme,  and 
since  the  year  1883,  the  said  329.1  inches  of 
water  have  been  furnished  from  the  water  aourc- 
es  of  the  said  canal  as  transferred  by  deed  and 
contract  from  the  Riverside  Trust  Company, 
Limited,  to  the  Gage  Canal  Company  nnder 
date  of  March  17,  1910,  and  executed  by  the 
said  Riverside  Trust  Company.  Limited  on  the 
2d  rlay  of  June,  1910,  and  said  contract  as  a 
part  of  said  deed  being  executed  on  the  17th  day 
of  March.  1910." 

[1]  Tbls  finding  Is  folly  snstalned  by  the 
evidence.  For  many  years,  although  there 
was  litigation  between  Mr.  Gage's  successors 
and  the  respondent  herein,  there  was  never 
any  assertion,  antU  shortly  before  the  com- 
inencemrat  of  this  action,  that  the  water  to 
be  suriplled  under  the  contract  and  oonvey- 
nnt-e  from  Gage  was  to  be  limited  to  that 
to  be  obtained  from  t&e  "Carlt  tract"  or 
"Orange  Grove  homestead."  In  Riverside 
HeUrhta  Water  Co.  v.  Rlverdde  Trust  Co., 
LlniltPd  &  East  Rlvwslde  Water  Co.,  148  Cal. 
4Q7.  83  Pac.  1003  (decided  in  January,  1906). 
It  was  found  thtLt  the  amount  ot  water  to 
which  the  company  here  respondnit  was  en- 
tltUnl  was  something  more  than  700  inches. 
One  of  the  matters  there  specifically  settled 
n'as  the  extent  of  the  water  company's  Ilntdl- 
ity  to  the  owner  of  the  canal  for  repairs  to 
the  canal.  In  Riverside  Trust  Co.,  Limited, 
V.  Enst  Riverside  Water  Co.,  178  Fed.  241, 
97  C.  a  A.  407  (de<^ded  in  October.  1909), 
It  appears  that  the  tmst  company  pleaded 
thiM  very  title  of  the  water  company  to  the 
385  lucbM  of  water  and  asked  that  the  said 
East  Riverside  Water  Company  be  compel- 
led, under  the  terms  of  said  contract  and 
grant,  to  pay  Its  proportion  of  tlie  expense 
Dt  putting,  pumping  plants  In  operation  upon 
some  of  the  artesian  wells  which,  at  the 
time  of  the  construction  of  the  canal,  had 
flowed  by  gravity.  The  trial  court  found,  and 
the  Court  of  Appeals  approved  the  finding, 
that  upon  Oage  or  bis  successors  rested  the 
burden  of  producing  the  water,  while  upon 
the  vendees  was  placed  tbe  du^  of  con- 
tributing to  the  expenses  of  maintaining  tbe 
canal  and  its  brancbes.  The  entire  course 
of -conduct  of  tbe  ivoducers  of  the  water  and 


respondent  herein  ftnr  many  years  Indicated 
that  tioth  interpreted  their  respective  duties 
and  obligations  as  to  quantity  and  sources  ot 
water  under  the  "Iowa  Land  Company"  con- 
tract exactly  as  found  by  the  conrt.  Not 
until  January.  1911,  did  tbe  plaintiff  malie 
any  sort  of  claim  that  it  was  not  bound  by 
this  agreement  At  that  time  in  a  letter  to 
respondent  from  the  canal  company,  the 
claim  was  made  that  under  the  deed  from 
Gage  to  the  East  Riverside  Land  Company 
"the  lands  described,"  from  which  alone 
respondent  "Is  entitled  to  derive  335  Inches 
of  water,  have  never  in  fact  produced  that 
water  or  any  part  of  it"  In  this  letter,  how- 
ever, tbe  Gage  Canal  Company  offered  to 
compromise  the  matter  on  the  basis  of  the 
assumption  by  tbe  water  company  of  some 
of  the  expense  of  pnm[4ng  water  from  the 
artesian  wells.  There  was  no  such  adjust- 
ment, and  for  more  than  two  years  until  the 
commencement  ot  this  action  respondent 
continued  to  take  its  full  complement  of 
water  as  represented  by  all  of  its  contracts 
and  grants  Just  as  It  had  t)een  doing  for 
something  more  than  a  quarter  of  a  century. 
These  and  other  circumstances  entirely  Jus- 
tified tbe  court  In  ruling  adversely  to  appel- 
lant's attempted  construction  of  the  con- 
tract. One  of  those  drcumstancea  Is  the  fact 
that  by  the  very  language  of  the  conveyance 
by  Gage  the  335  inches  of  water  were  being 
at  that  time  actually  delivered  to  the  grantee. 
It  would  be  absurd,  therefore,  to  hold  that 
tbe  parties  to  the  contract.  Gage  who  made 
tbe  grant  and  the  grantee  that  paid  many 
thousands  of  dollars  for  tbe  water  right, 
contemplated  production  of  the  water  from 
a  small  tract  from  which  no  dn^  of  water 
ever  had  been  or  could  be  developed  for  nae 
in  the  canal. 

The  Rlverdde  Trust  Company,  Limited, 
and  afterwards  the  plaintiff  took  all  title 
to  the  canal,  subject  to  the  prior  righto  of 
Gage's  grantees.  This  is  evidenced  by  sol- 
emn writings  which  we  need  not  be  at  pains 
to  reproduce  In  tbls  opinion. 

[2]  Appellant  Insists  that  the  record  falls 
to  show  by  competent  evidence  that  the  wa- 
ter company  Is  the  successor  to  tbe  rlgtato 
of  the  East  Riverside  Land  Company.  But 
there  was  ample  proof  that  the  defmdant 
and  cross-complainant  was  recc^ized  at  all 
times  as  the  successor  to  all  rights  hdd  by 
the  East  Riverside  Land  Company,  and  that 
appellant  and  Its  predecrasor  by  verified 
pleadings  declared  a  duty  resting  upon  the 
owner  of  the  canal  to  furnish  water  to  re- 
spondent nnder  the  obligation  of  Gage's  con- 
tract with  the  Iowa  Company  and  his  grant 
to  the  East  Riverside  Land  Company. 

No  other  alleged  errors  require  Analjd» 
or  comment 

The  judgment  Is  afllrmed. 

Z  concur:  LENNON,  J. 
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SHAW,  J.  (concurring).  I  concur  In  the 
Judgmeot  and  in  the  opinion  of  Mr.  Justice 
MELVIN;  bat  I  desire  to  state  some  addi- 
tional reasons  why  In  my  opinion  tbe  judg- 
ment should  be  affirmed. 

There  was  ample  evidence  to  establish  the 
foot  that  the  defendant,  East  Riverside  Wa- 
ter Company,  prior  to  the  year  1900,  owned 
and  enjoyed  the  right  to  receive  through  the 
canal  now  maintained  by  the  Gage  Canal 
Company  a  flow  of  water  amounting  to  696.88 
miners*  Inches,  subject  to  the  burden  of  pay- 
ing its  ratable  share  of  tbe  expenses  of  oper- 
ating and  maintaining  the  canal  from  its 
beginning  at  tbe  water  sources  down  to  sec- 
tion 30  on  the  north  bank  of  the  Arroyo 
Tequesquite.  This  right  was.  derived  from 
grants  made  by  Matthew  Gage,  tbe  original 
owner  of  tbe  water  and  Its  sources.  These 
grants  described  the  water  which  was  the 
subject  of  the  grant  as  a  stated  number  of 
"Inches  of  water  measured  under  a  four 
inch  pressure,  together  with  the  use  thereof, 
arising  and  flowing  from  tbe  springs,  water 
sources,  water  rights  and  artesian  wells 
ttored  or  to  be  bored,"  on  the  parcel  of  land 
described  and  belonging  to  Gage,  or  In  words 
of  like  effect.  The  right  to  367.78  miners' 
inches  of  water  under  these  grants  Is  admit- 
ted. It  is  the  remaining  329.1  miners'  inches 
which  the  plaintiff  seeks  to  enjoin  the  de- 
fradant  from  taking.  The  right  to  receive 
this  329.1  Indies  trom  tb»  capal  so  limg  as 
It  .was  composed  of  .water /'arising  .and  flow- 
Inf  fnxn  tbe  sfnlngs,  water  sonrcea,  water 
rights  and  artesian  w^"-bored  on  ttie  de- 
scribed land,  has  never -been  srafoosly  dls- 
pnted.  Bnt  about  tbe  year  1900,  14  years 
after  the  date  of  Qie  grant,  owing  to  dron^t 
and  to  the  apparent  lowering  of  the  water 
^ane  and  of  tbe  water  prrasnre  In  tibe  vldal- 
of  tbe  w^la,  water  ceased  to  flow  from 
the  artesian  w^s  and  none  bas  since  flowed 
therefrom,  except  such  as  has  been  raised  and 
made  to  flow  by  means  of  pumps  Installed 
in  the  we^ls  and  maintained  and  operated  1^ 
the  Oage  Canal  Company  and  Its  predecessors 
In  Interrat  In  charge  ot  the  canal. 

The  original  grants  of  Gage  contained  no 
agreement  or  covenant  on  his  part  to  keep  up 
the  flow  of  water  In  tl^  canal  by  pnmpiog 
water  Into  it  fnHu  w^s  or  oQier  sonrces,  in 
the  erent  that  the  water  ceased  to  arise  and 
flow  naturally  from  the  wells  Into  the  canal. 
The  plaintiff  herdn,  as  successor  to  Gage,  as 
I  understand  Its  position,  although  It  Is  not 
very  clearly  stated  in  Its  briefs,  claims  that 
the  only  water  whldi  was  the  subject  of  the 
grant  was  water  natarally  arising  and  flow- 
ing from  the  wells,  springs  and  other  sourc- 
es; tliat  there  was  no  grant  of  any  water 
other  than  that  which  came  to  the  surface 
In  this  way ;  that  plaintiff  never  has  been 
and  is  not  now  under  any  obiljgation  to  ob- 
tain water  frpm  tbe  wells  or  elsewhere  by 
means  of  pomps  and  conduct  such  water 


Into  the  canal  to  satisfy  the  grant;  that 
when  the  water  permanently  ceased  to  flow 
from  the  wells  the  right  which  was  the  sub- 
ject of  the  grant  became  extinguished  and 
that  when  plaintiff  obtained  other  water 
by  means  of  pumps  or  otherwise,  either  from 
the  wells  or  elsewhere,  it  did  that  which  it 
was  not  bound  to  do;  that  it  i»  under  no 
obligation  to  con  tin  ue  to  pump- that  water 
and  deliver  it  to  the  water  company,  and, 
consequently,  that  the  water  company  has  no 
right  to  take  from  the  canal  any  part  of 
the  w&ter  flowing  therein  so  obtained  by 
piunps.  The  main  question  thus  presented 
for  decision  Is  whether  or  not,  by  reason  of 
the  language  of  the  grants  or  otherwise,  the 
plaintiff,  as  successor  of  Gage,  Is  bound  to 
maintain  the  supply  of  water  in  the  canal 
necessary  to  fulSlI  the  grants,  ev^  if  it  Is 
obliged  to  resort  to  pumps,  or  to  obtain  tbe 
water  from  some  other  source.  In  order  to 
do  so. 

I  am  unable  to  find  In  the  language  of 
the  grants  anything  which  imposes  this  ob- 
ligation upon  Gage  and  his  successors  in  In- 
terest. Apparently,  the  grant  was  of  water 
natarally  flowing,  and  there  la  nothing  to 
indicate  that  tbe  maintenance  of  the  supply 
by  means  of  pumps  or  other  artlfldal  con- 
structions Was  intended  or  cont^plated  by 
the  parties.  If  there  was  no  other  evldeaoe 
of  the  rlE^t  to  insist  that  the  plaintiffs 
should  produce  tho  water  by  pomps  than 
these  grants,  I  dioald  be  Incltned  to  hoAA 
that  the  jodgment  was  erroneona. 

It  appears,'  however,  that  v^en  the  wat«: 
ceased  to  flow  In  tbe  year  1900,  the  coontry 
had  readied  soch  a  state  of  development 
that  the  oontinaance  of  the  sap^  was  neces- 
sary In  (H^er  to  prerait  disaster.  In  Oils 
oncnrgency  tbe  Blveratde  Ttust  Company,  the 
Immediate  predecessor  of  the  plaintiff,  pro- 
ceeded to  install  pumps  and  maintain  the 
supply  ot  water  In  the  canal  by  pumping  the 
required  amoont  fnmi  the  wells  from  whiA 
the  water  prevloosly  had  flowed  naturally. 
TblB  water  it  delivered,  as  before,  to-  the 
parties  holding  rights  under  the  Gage  grants. 
This  iinmediat^y  gave  rise  to  tbe  question 
whether  the  parties  holding  these  rl^ts 
were  obliged  to  contribute  to  the  additional 
expense  of  obtaining  the  water  caused  by  the 
necessity  of  pumping.  Tbe  water  osers 
claimed  that  tbe  trust  company  was  bound 
to  m^ntaln  the  supply,  while  the  trust  com- 
pany claimed  to  the  contrary  and  presented 
bills  to  the  users,  for  the  due  proportion  of 
each,  of  the  expenses  of  Installing  and  operat- 
ing the  pumps.  The  East  Riverside  Canal 
Company  refused  to  pay  these  bills,  and 
thereupon  the  trust  company  began  an  action 
against  it  In  the  United  States  District  Court 
for  the  Southern  IMstrict  of  California  to 
recover  the  ratable  share  of  sudi  expenses 
which  it  had  charged  to  said  canal  company, 
basing  its  action  upon  tbe  theory  that  it 
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was  under  no  obUgatloa  to  pump  the  water 
KoH  tbBt  all  Qie  parties  Interested  were 
bound,  to  contribute  to  fhe  expense  fbereol 
In  that  actum  the  court  decided  that  fbe  In- 
terrentlon  of  unasnal  dronghta  and  the  ces- 
sation of  the  natural  flow  of  the  water  did 
not  r^ere  the  plaintiff  from  Its  oUlgatlon 
to  supply  the  water  whldi  was  to  be  furnish- 
ed under  Qie  terms  of  13ie  original  grants 
and  that  said  grants  '^port  that  upon  Gage 
rested  the  burden  of  inodudng  tlie  water 
and  causing  the  same  to  flow  upon  Uie  sur- 
Ux»,  thaice  to  be  turned  Into  the  canal  and 
deUyered  continuously  and  permanmtSiy." 
Rlm^de  Tntt  Oo.  t.  East  Rlrerdde  Water 
Ca,  173  Fed.  244.  97  C.  C.  A,  410.  Judg^ 
meat  was  given  accordingly  In  favor  of  the 
defendant  This  Judgment  was  Introduced 
In  erldenoe  to  support  the  claims  of  the 
defendant  In  this  action.  It  was  dear* 
ly  an  adjudication  to  Oie  effect  that  the  trust 
cranpany,  as  successor  to  Oage,  was  obliged 
to  maintain  enous^  water  In  the  canal  to 
satls^'  the  grants,  at  least  If  there  was 
enough  ta  the  land  OHnprUdng  the  source, 
and  that  the  water  company  was  entitled  to 
receive  the  same  without  contributing  any- 
thing to  the  expenses  of  maintaining  and 
operating  the  pnmiM. 

This  adjudication  Is  binding  upon  the  said 
-trust,  company  and  ui>on  its  successors  In 
Interest,  Including  the  plaintiff,  so  far  as  it 
dedded  tbe  true  meaning  and  effect  of  all 
the  grants  under  which  the  defendant  holds 
its  water  rights  in  the  canal.  A  Judgment 
•if  a  court  havlDg  Jurisdiction  of  the  parties 
'operates  as  an  estoppel  to  predude  the  'par- 
des  and  privies  from  contending  to  the  con- 
trary of  that  point  or  matter  of  fact,  which 
having  been  once  distinctly  put  in  Issue  by 
them,  has  been,  on  sudi  Issue  Joined,  solemn- 
ly found  against  them.' "  Koehler  v.  Holt 
Mfg.  Co.,  146  Cal.  337,  80  Pac  74;  Crom- 
well V.  County  of  Sacramento,  94  U.  S.  353, 
24  L.  Ed.  195 ;  Wiese  v.  San  Francisco  Musi- 
cal Soc.,  82  Oal.  645,  23  Pac.  212,  7  L.  R.  A. 
677;  Freeman  v.  Bamum,  131  Cal.  389,  63 
Pac.  691.  82  Am.  St.  Rep.  355.  In  the  case 
between  the  trust  company  and  the  water 
company  In  the  federal  court,  the  point  that 
tbe  canal  company  was  bound  to  supply 
enough  water  .to  satisfy  the  grants,  free 
of  charge  for  pumping  the  same,  was  distinct- 
ly put  In  Issue  and  was  adjydged  In  favor 
of  tbe  water  company.  The  plaintiff  as 
successor  of  the  trust  company  is  therefore 
stopped  from  ever  cont«iding  that  It  is  not 
obliged  by  the  grant  to  continue  to  furnish 
to  the  successors  of  the  original  grantees 
the  water  which  It  has  caused  to  flow  in  the 
canal  by  pumping  tbe  same  to  tbe  surface. 
Tbe  findings  in  tbe  case  state  tbe  ultimate 
fact  that  the  defendant  Is  entitled  to  take 
the  water  In  controversy  from  the  canal  and 
to  have  the  same  produced  at  tbe  surface 


by  whatever  means  nuj  be  adopted  by  die 
person  charged  with  the  duty  of  operating 
the  canal,  free  from  any  charge  for  the  ex- 
penses of  maintaining  or  operating  pumping 
plants  or  other  aiq;>llancee  for  brii^ng  said 
water  to  the  surface  of  the  land  comprising 
said  water  sources.  This  finding  Is  sniHport- 
ed  by  tbe  Judgment  ^ven  In  evtdoice.  and 
tt  la  sufficient  to  sustain  the  Judgment  deny- 
ing the  Injunction. 


(ISO  Cal.  213) 
CAMPBELL  V.  OENSHLEA.    (L.  A.  4741.) 

(Soprema  Coivt  of  California.    March  11, 
1919.) 

1.  New  Tbux.  «a»114— HxAXUfG  bt  Tbxal 
Judos. 

In  view  of  Code  Civ.  Proa  |  660.  a  motion 
for  new  trial  need  not  necessarily  be  considered 
by  Judge  who  tried  the  case. 

2.  Canckixation  or  IirsmuifKNTB  «=>37(])— 
Deeo — Fbaud — Plbadino. 

Id  pleading  cause  of  action  lor  caDcellation 
of  a  deed  becaase  of  menace,  fraad,  and  tbe  like 
exercised  upon  grantor,  tbe  facts  relied  upon 
shoold  be  stated. 

3.  CAKCSLLATIOIT  or  iNSTBDUnTS  «3937(7)— 

QuiBniTO  Trru  ^>34(1)— Deeos— Undub 
iNPLtTxncB— SnmciSRCT  or  Complaint. 
In  action  to  quiet  title  and  cancel  deeds  ex- 
ecuted bj  mother  to  daughter  upon  the  ground 
of  undue  inflnence,  complaint  held,  as  against 
general  demurrer,  to  state  caate  of  action. 

4.  PLBADina  «=»206(5)  —  AxiEQATioR  or  Un- 
DUK  iHrLnBHCB— Obnbbal  Dkuubbxb. 

In  action  to  quiet  title  and  to  cancel  deeds 
on  the  ground  of  midoe  inflnence,  failare  of 
complaint  to  state  all  the  facts  constitntinc 
the  fraud  is  not  reached  by  a  general  demur- 
rer; a  general  demurrer  not  going  to  a  part 
of  a  cause  of  action. 

5.  Deeos  «=>188— Uhdue  Influence— Plead- 
ing. 

AllegatloDB  that  deeds  were  only  made  be- 
cause of  grantee's  midne  influence  held  anlE- 
dent  allegation  that  deeds  were  obtained  sole- 
ly b7  reason  of  grantee's  conduct. 

6.  pLSADino  «=:>205(5)— Fraud— Spegxax.  De- 

U17BBEB8. 

In  action  to  cancel  deed  on  ground  of  undue 
InSuence,  complaint's  lacli  of  dir(>ct  allegations 
of  fraud  must  be  specially  demurred  to. 

7.  Appeal  and  E^bob  «=»231(2>— Waitbb  or 
Objections— PuEADiNO. 

Where  pleadings  alleged  fraud  In  general 
terms  and  tbe  parties  go  to  trial  without  spe- 
cial objection  to  tbe  allegation  of  tbe  facta  Bod 
drcamstances  constituting  tbe  fraud,  socb  in- 
flrniity  of  the  complaint  may  not  be  success- 
fully urged  on  appeal. 
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8.  LnaunoN  of  Aonoirs  «B9l9^)— Acmoir 
TO  Cancel  Dhsds— Uhdde  Ikfujinok. 

Action  to  quiet  title  to  land  and  to  cancel 
deeds  upon  groood  of  undue  influence,  where 
general  relief  asked  for  is  tbat  plaintiff  be  de- 
creed  the  owner  of  all  tbe  property  ioTolved, 
free  of  may  claim,  right,  title,  or  Interest  of 
defendant,  the  period  of  limitations  is  govern- 
ed by  Code  Civ.  Proc.  |  818,  prescribing  five- 
year  period  in  action  for  recovery  of  real  ea- 
tate,  and  not  aectton  888,  mbd.  4,  prescribing 
period  of  Umitationa  In  actions  for  fraod. 

9.  Px£ADnf  o  «=i>236(4)  —  AuENDUENiv-Aim 
Announceuknt  of  Decision. 

In  actfou  to  caned  deeds  upon  ground  of 
undue  Influence,  where  it  was  suggested  during 
the  trial  tbat  the  words  "and  executed"  should 
be  stricken  from  complaint  wbere  used,  In 
▼lew  of  nondelivery  of  deed  and  of  tike  meaning 
of  ''executed"  under  Code  Civ.  Proc  |  1933, 
but  OHoplaint  waa  not  so  amended  at  time, 
court  properir  permitted  complaint  to  be  so 
amended  after  announcing  decision  but  before 
entry  of  Judgment;  tbe  graatlDg  of  such  mo- 
tion being  wltbin  discretion  of  court. 

10.  Appeal  and  Ebbob  «s>2S0~Objbction8 
— Admission  or  TEsnuoKT. 

Alleged  error  in  tbe  admission  of  testimony 
will  not  be  considered  on  appeal,  where  not  ob- 
jected to  In  lower  court  at  the  time  it  was 
offered, 

11.  Appeal  and  Bbbob  «=»242(4)— Kevibw— 
Adhission  or  Txstikont. 

Tbe  admission  of  testimony  will  not  be  re* 
viewed  on  appeal,  wbere  it  does  not  appear 
tbat  lower  court  made  ruling  on  objection 
thereto. 

12.  Afpbai.  and  Sbbob  ^ssWmujSh-ttKnKw^ 
Pbksuhftxohs. 

Where  no  ruling  upon  objection  to  admis* 
uon  of  testimony  is  shown  by  the  record,  it 
will  be  presumed  that  the  objection  waa  with- 
drawn. 

13.  Evidence  «=»818(2)  —  WiTNcasES  ^s»892 
(V— Heabsat  Btxdbng>--I«tbb. 

A  letter  writtoi  to  iiltneaa'  brother  1^  wtt 
neas*  mother  was  inadmlBs&le  upon  croas-ez- 
amination  of  witness,  although  It  contained 
some  alleged  statements  of  witness  at  variance 
with  bis  testimony;  such  evidence  being  hear- 
say, and  it  cot  being  shown  that  witness  was  in 
aay  way  responsible  for  it. 

14.  Triai.  <t=»396(:D  —  FiRDiiroB  —  Sbpabati 
Counts. 

A  judgment  entered  In  a  ease  in  which  more 
than  one  count  has  been  considered  need  have 
but  one  set  of  findings,  even  where  separate 
causes  of  action  having  aome  common  elements 
are  joined. 

15.  Cancbixation  or  InsmnotiraB  •s»60  — 
Ukdxjs  Ihh-ubrcb— FmoxHos. 

In  an  action  to  quiet  tiUe  and  to  cancel 
deeds  from  mother  to  daughter  upon  ground  in 
one  count  of  insanity  and  In  another  count  of 
undue  influence,  fin^ga  held  to  support  Judg- 
ment for  plaintiff. 


887 

16.  Dmw  ^:^ll(^  —  Uhdct  XimuBiiGi  — 

SUFTIOIBKOT  OW  BVIDQfCB- 

Evidence  Md  to  support  finding  that  moth- 
er's deeds  to  daughter  were  proeureii  by  daugh- 
ter's undue  Influence. 

17.  Deeds  «=s206(1)—Dblivebt— Undue  Ih- 
n,usnos— SumcxENCT  or  Bvzdbncb. 

BMdeuce  Add  to  support  finding  that  moth- 
er's deeda  to  daughter  had  never  been  delivered. 

18.  Deeds  ^=»194(S)  —  Deuvebt  —  Pbbbuhf- 

TION. 

Becordation  of  deeda  ralaea  presumption  of 
delivery. 

19.  Qiris  4s>47(8}— Pabeht  and  Ceild— Con- 

vrtANCEB— PBEStWPTION  OF  INTAUDTTT. 
In  a  case  involving  a  purported  gift  inter 
vivos,  based  upon  an  alleged  consideration  of 
love  and  affection,  where  tbe  donee  is  a  daugh- 
ter having  the  control  and  direction  of  tbe  aged 
donor,  a  strong  presumption  of  confidential 
relation  arisea  which  would  place  upon  the  ben- 
eficiary in  the  tranaaction  the  burden  of  ihow> 
ing  faimesa  in  dealing  and  full  underatanding 
on  the  part  (rf  the  person  parting  with  the 
property. 

20.  Deeds  «b»68(3)— Goicfbtehgt  or  Gbak- 

TOB. 

An  aged  woman  wbo  is  sick,  infirm,  suffer- 
ing from  aenile  dementia,  mentally  unsound  and 
incompetmt  to  that  degree  that  ahe  is  easily 
influenced,  intimated  and  coerced  so  that  she 
'  would  do  and  perform  acts  and  transactions 
such  as  she  would  not  have  done  but  for  such 
influence,  intimidation,  and  coercion,  and  who 
is  unable,  unassisted,  to  properly  manage  ber 
property,  is  incompetent  to  make  a  valid  de- 
livery of  a  deed. 

2L  Deeds  *=>71— Validitt— Duaise. 

A  deed  procured  by  duress  wHI  be  cancded. 

22.  Deeds  ^=o64— Vauditt— Nondelivbkt. 

A  recorded,  undelivered  deed  will  be  can- 
celed. 

Department  2. 

Appeal  from  Superior  Court.  Los  Angelee 
Connty;  Grant  Jacfc&on,  Judge. 

Action  by  Bobert  F.  Campbell,  administra- 
tor of  tbe  estato  of  Haggle  Bayner,  deceased, 
against  Obarles  J.  Oenstalea,  administrator 
of  ttie  estate  of  Hden  May  Hubbs  Gensfalea. 
deceased..  From  Judgment  tat  plaintiff,  de- 
fendant appeals.  Affirmed. 

Robt  T.  Llnoey  and  Gordon  L.  Flnley, 
both  of  Los  Angeles,  for  appellant. 

Davis  &  Bush,  of  Los  Angeles,  for  respond- 
ent. 

MELVIN,  J.  Defendant  appeals  from  a 
judgment  quieting  title  to  certain  real  prop* 
erty  Id  Los  Angeles  and  San  Diego  counties, 
and  setting  aside  two  purported  deeds  fnun 
Maggie  Bayner  as  grantor  to  her  daughter 
Helen  May  Hubbs  (afterwards  Helen  May 
Gensfalea). 


CAMPBELL  r.  OENSHI^BA 
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In  ibe  first  connt  of  the  complaint  it  is 
alleged  In  substance  that  on  the  23d  of  Sep- 
tember, 1910,  Maggie  Bayner.  whUe  insane, 
made  a  ^tended  transfer  of  the  propertiea^ 
and  In  the  second  comit  it  Is  averred  that  on 
the  date  abOTe  set  forth  the  two  purported 
transfers  vere  made  by  Maggie  Rayner,  who 
was  thai  old,  sicfc,  Infirm  and  mentally  un- 
sound and  incompetent  to  a  degree,  that  she 
was  easily  Infiuenced  and  that  she  was  hi 
fact  Influenced  unduly,  intimidated,  and  sub- 
jected to  duress  by  her  daughter  who  thus 
obtained  the  execution  of  the  instmmoits. 
Upon  issue  Joined,  the  cause  was  tried;  Mag- 
gie Bayner's  estate  being  substituted  as  a 
party  after  her  death  during  the  triaL  The 
Judgment  was  given  under  the  second  count 
as  the  court  found  against  actual  insanity. 

It  appeared  at  the  trial  that  the  property 
involved  was  deeded  by  Bayard  Bubbs  on 
his  deathbed  to  his  mother,  Mrs.  Maggie  Ray- 
ner. The  daughter  at  that  time  lived  In  an- 
other part  of  the  state,  and  she  and  her 
mother  were  then  not  on  good  terms.  Short- 
ly after  her  son's  death,  Mrs.  Bayner  became 
seriously  ilL  She  sent  for  her  daue^ter  and 
made  deeds  to  her  property  which  were  left 
with  a  depositary  for  delivery  after  her 
deatii.  She  recovered  suflldently  to  lose  fear 
of  speedy  death  and  took  the  deeds  from  the 
person  having  their  custody.  In  February. 
1910.  mother  and  dangAiter  again  quarreled, 
and  the  former  went  back  to  San  Diego  from 
IjOS  Angeles,  where  she  had  been  residing. 
She  lived  with  the  Williams  family  Id  San 
Diego  from  April,  1910,  to  the  latter  part  of 
September  of  that  year.  At  that  time  and 
for  more  than  a  year  theretofore,  as  the 
court  found,  Mrs.  Rayner  had  been  and  she 
continued  to  be  "old,  sick,  infirm,  suffering 
from  senile  dementia,  mentally  unsound,  and 
incompetent  to  that  degree  that  she  was 
easily  influenced,  Intimidated,  and  coerced, 
so  that  she  would  do  and  perform  acts  and 
transactions  such  as  she  would  not  have  done 
but  for  eadh  influ»ice,  intimidation,  and  co- 
ercion, and  that,  though  not  insanei  was  by 
reason  of  such  old  age,  disease,  weakness  of 
mind,  and  physical  and  mental  inflrmitlee, 
unable  unassisted  to  properly  manage  and 
tAke  care  of  herself  ox  her  property,  and  by 
reason  thereof  was  Ukely  to  be  deceived 
and  imposed  upon  1^  artful  and  designing 
persons."  It  was  also  found  that  Helen  May 
Hubhs,  well  knowing  lier  mottier's  condition, 
went  to  San  Diego  shortly  before  September 
£3,  1910,  took  Mrs.  Rayner  to  live  with  her, 
and  "while  the  said  Maggie  Rayner  was  so 
residing  with  her.  she,  the  said  Helen  May 
Hubbs,  imprisoned  and  restrained  ,  said  Mag- 
gie Rayner,  and  denied  her  communication 
\^th  her  friends  and  acquaintances  and 
drugged,  threatened,  abused,  Intimidated^  un- 
duly influenced,  and  coerced  the  said  Maggie 
Rayner  to  such  a  d^ree  that  edie  caused  and 
fixocav^  the  said  Maggie  Bayner  to  sign  die 


purported  4eedB  ot  transfers.**  It  was  fur- 
ther found  that  the  deeds  were  without  oon- 
sidwation  and  were  oilly  signed  by  reasm  of 
the  undue  influence  and  duress  to  which  the 
mother  was  subjected  by  the  daughter.  The 
deeds  were  placed  by  Mrs.  Rayner  In  the 
custody  of  Mr.  Fisbbum  (who  had  been 
custodian  of  the  earlier  writings);  with  In- 
structioiis  to  ke^  them  until  after  the  gran- 
tor's death  and  then  to  deliver  them  to  her 
daughter.  On  the  8d  of  S^tember.  1910, 
however,  she  and  her  daughter  visited  Mr. 
Flshburn,  who,  upon  request,  delivered  the 
deeds  to  Mrs.  Rayner.  It  was  found  that 
Helen  May  Hubbs  oMalned  porae^ion  of  the 
purported  deeds  on  or  about  December  6^ 

1910,  and  thereafter  caused  them  to  be  re- 
corded:. One  in  Los  Angeles,  February  17, 
1911;  the  other  in  San  Diego  on  March  28, 

1911.  The  findings  recited  ttie  further  facts 
that  Helen  May  Hubbs  married  Mr.  Genshlea 
after  the  signing  of  the  purported  deeds: 
that  on  the  12th  of  January,  1913,  she 
died  testate;  and  that  said  Genshlea  was 
claiming  the  property  as  her  administrator. 

[1]  Appellant  complains  that  he  was  de- 
prived of  substantial  rl^ts  because  the  mo- 
tion for  new  trial  was  heard  before  and  de- 
cided by  another  judge  than  the  one  who  had 
presided  at  the  trial  and  signed  the  Judg- 
ment We  know  of  no  statute  or  declsloo 
which  gives  to  a  litigant  the  right  to  have 
his  motion  for  a  new  trial  heard  by  the  judge 
who  tried  the  case.  The  motion  is  beard,  not 
by  the  Judge  merely  as  an  Individual,  but  by 
the  court.    Section  660,  Code  Civ.  Proc. 

[2-i]  Appellant  insists  that  the  graeral 
demurrer  to  the  complaint  should  have  been 
sustained.  Attack  is  made  chiefly  upon  Qie 
allegations  regarding  undue  Influence,  fraud, 
etc.  After  averrhig  the  knowledge  on  the 
part  of  the  daughter  of  her  mother's  Inonnpe- 
tent  condition,  the  second  count  (we  need  not 
omsider  the  first,  as  plaintiff  did  not  i^reraU 
thereundra')  contains  allegations  that  Helen 
May  HuUn  went  to  San  Dl^,  tocAc  Mr& 
Rayner  to  live  wltb.her.  and  while  her  mother 
was  so  residing  Mrs.  Hubbs  "imprlsmed  and 
restrained  plaintiff,  and  doiied  her  communi- 
cation with  her  frleu4s  and  acquaintances, 
and  while  so  restraining  plaintiff  she  drugged, 
threatmed,  abused,  intimidated,  persuaded, 
unduly  Influenced,  and  coerced  plalnUff.  to 
such  a  degree  that  she  caused  and  procured 
plaintiff  to  make  and  execute  the  purported 
deeds  or  transfers."  It  Is  asserted  that  this 
paragraph  of  the  complaint  sets  forth  coo- 
cluslons  merely  instead  of  facts  and  that  it 
Is  insuffldent  because  of  failure  to  allege 
that  the  deeds  were  procured  solely  by  rea- 
son of  the  stated  acts  or  cmiduct  of  Helen 
May  Hubbs,  appellant  dtlng  as  leading  eases 
in  support  of  his  argument  Estate  of  Gha^, 
S7  Cal.  275.  and  Goodwin  v.  Goodwin,  59  CaL 
500.  It  is  true  that  in  setting  forth  a  cause 
of  aoUon  tm  the  cancellation  of  a  deed  be- 
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cause  of  menace,  fraud,  and  tbe  like  exer- 
cised upon  the  grantor,  the  facts  relied  upon 
should  be  stated;  but  as  to  this  point  In  the 
case  at  bar  appellant  depends  npon  his  gen- 
eral demurrer.  The' complaint  does  state  a 
cause  of  action  to  quiet  Utie  and  to  cancel 
certain  deeds.  The  deficiencies  here  assert- 
ed to  exist  were  not  called  to  the  court's  at- 
tention by  the  general  demurrer.  A  gen- 
eral demnrrer  will  not  go  to  a  part  of  a 
cause  of  action  (Jensen  t.  Dorr,  159  Cal.  742, 
116  Pac.  553;  Amestoy  t.  Electric  Rapid 
Transit  Co.,  95  CaL  311.  30  Pac.  600),  and 
the  cause  of  action  was  sufficiently  stated  to 
Justly  the  overruling  of  the  general  demurrer. 
The  allied  fallnre  to  allege  that  the  deeds 
were  obtained  solely  by  reason  of  the  conduct 
of  Helen  May  Hubbs  Is  without  basis,  as  the 
complaint  did  contain  the  averment  that  they 
were  only  made  because  of  her  undue  influ- 
ence, etc.  AU  of  the  objections  to  the  com- 
plaint made  by  appellant  here  and  his  entire 
argument  in  favor  of  reversal  of  the  judg- 
ment because  of  the  court's  refusal  to  sustain 
the  demurrer  are  met  and  answered  by  Tordt 
V.  YordI,  6  Cal.  App.  20-31,  91  Pac.  34a  In 
Collins  V.  O'Laverty,  136  Cal.  81,  at  page  36, 
68  Pac.  327,  at  page  329,  the  court,  answering 
objections  similar  to  those  raised  by  appel- 
lant In  thla  case,  used  the  following  lan- 
guage: 

"There  ia  In  the  complaint  no  direct  allega- 
tion that  the  deed  was  obtained  by  frand  or  un- 
due iofluence;  but  it  is  alleged — in  addition  to 
the  facts  showing  the  coodiUoo  of  the  deceased, 
aitd  the  circumstances  of  the  transaction— that 
the  defendants,  'fraudalently  taking  advantage 
at  the  incapacity,  illness,  and  weaknesa  of 
mind  of  the  said  Julia  Collins,  procored  her  to 
sign  a  pretended  deed,  purporting  to  convey,* 
etc.,  which  is  substantially  an  allegation  of  the 
procurement  of  the  deed  by  undue  influence^ 
and,  in  the  absence  of  Bpecial  objection  by  de- 
murrer, suffidenL" 

See.  also,  Tmbody  t.  Trubody.  137  Cal.  172, 
e9  Pac.  968. 

[6, 71  Appellant's  objections  to  the  com- 
plaint because  of  the  lack  of  direct'  allega- 
tions of  fraud,  etc.,  are  also  untenable.  In 
view  of  the  t&ct  that  no  special  dejnurrer 
was  interposed.  Spreckels  v.  GorrlU.  1S2  Cal. 
383,  387,  92  Pac.  1011.  Where,  as  In  this 
case,  the  pleadings  allege  fraud  in  general 
terms  and  the  parties  go  to  trial  without 
special  objection  to  the  allegation  of  facts 
and  circumstances  constituting  the  fraud, 
such  Infirmity  of  the  complaint  may  not  be 
successfully  n^ed  on  appeal.  Sukeforth  T. 
Lord,  87  Cal.  399-^.  25  Pnc.  497. 

[8]  Nor  was  the  second  count  of  the  com- 
plaint barred  by  sub<li  vision  4  of  section  338, 
Code  of  Civil  Procedure.  Indeed,  in  raising 
the  question  of  the  bar  of  the  statute,  appel- 
lant's counsel  frankly  concede  that  Murphy 
V.  Crowley,  140  Cal.  141,  73  Pac  820,  seems 
to  be  an  authority  against  their  contention; 
but  they  question  the  soundness  of  that  de- 


cldon  and  assert  a  difference  between  that 
case  and  this,  depending  upon  the  fact  that 
In  Murphy  t.  Crowley  plaintiff  prayed  for 
possession,  while  in  the  case  at  bar  the  ad- 
ministrator prays  only  that  the  deeds  "be 
declared  null  and  void,"  etc.  General  relief 
is  asked  in  addition  to  the  prayer  that — 

"E^intiff  be  decreed  to  be  the  owner  of  all 
of  said  property  above  described,  free  of  any 
claim,  right,  tide  or  interest  of  said  adminis' 
trator,  of  the  estate  of  said  Helen  May  Hubbs 
Genablea,  deceased,  or  of  any  one  claiming 
therennder." 

The  Judgment  declared  that  plaintiff  la 
entitled  to  possession  of  the  land.  The 
prayer  in  this  case  Is  very  similar  to  that 
considered  In.  Page  t.  Garver,  146  Cal.  577, 80 
Pac  860,  and  In  that  case  It  was  held  that  the 
role  declared  In  Mnrphy  T.  Crowley,  supra, 
was  applicable  and  that  the  five-year  period 
of  limitation  prescribed  by  section  318,  Code 
of  Civil  Procedure,  was  the  time  within  which 
the  action  might  be  commenced.  See.  alao, 
Scholle  V.  rinneli.  166*  Cal.  546.  137  Pac. 
241;  Cox  T.  Schnerr.  172  Cal.  371.  156  Pac. 
509;  People  v.  Kings  County  Development 
Co.,  171  Pac.  102. 

[9]  The  court  permitted  an  amendment 
some  time  after  announcing  the  derision  but 
before  the  entry  of  Judgment.  This  consisted 
In  striking  out  the  words  "and  executed" 
wherever  they  appeared  in  the  second  connt. 
It  appeara  that  during  the  trial  It  was  sug- 
gested that  the  words  "made  and  executed" 
did  not  merely  refer  to  the  writing  and 
formal  subscription  of  the  deeds  described, 
but  that  the  word  "execution"  Ini  luded  de- 
livery; the  court  and  counsel  calling  atten- 
tion of  respondenffl  counsel  to  the  definition 
as  expressed  by  section  1933,  Code  of  Civil 
Procedure,  and  expounded  in  Williams  v. 
Kldd.  170  Oal.  631.  159  Pnc.  1.  Ann.  Cas. 
19161)^  703.  Nothing  was  done,  however,  at 
that  time  to  change  the  pleading  tn  conform 
to  the  theory  of  plaintiff  that  there  had  been 
no  effective  deliveries  of  the  Instruments. 
After  the  coort  allowed  the  described  amend- 
ment, defiendant  was  formally  hoard  upon  a 
motion  to  Btrtke  out  the  amendment,  and  the 
motion  was  denied.  We  cannot  say  that  the 
court  committed  error  by  thus  allowing  the 
amending  of  the  pleading.  Such  a  course  Is, 
In  Tlew  of  the  wide  discretion  given  to  courts 
In  permitting  amendments  after  decision, 
usually  upheld.  As  was  declared  with  ref- 
ereace  to  amendment  of  pleadings  in  the 
oi^lon  In  Lee  v.  Murphy,  119  Cal.  364,  367, 
SI  Pac.  549,  BOO: 

"I  find  no  limitation  as  to  the  time  before 
judgment  entered  when  the  power  of  the  court 
ceases,  and  even  after  Juilgment  it  may  be  ex- 
ercised for  the  relief  of  o  party  where  the  judg- 
ment resnits  from  mistake,  inadvertence,  sur- 
prise, or  excusable  neglecL" 

Appellant  complains  of  the  delay  of  sev- 
eral months  between  the  decision  and  the 
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signing  of  findings  of  fact  and  conclusions  of 
law,  but  does  not  show  any  injury  caused 
thereby.  The  only  effect  of  this  delay  was 
to  leave  defendant  In  possesion  of  land  to 
which  he  was  not  entitled. 

[IS]  Serious  error  Is  charged  as  committed 
by  the  admission  of  testimony  derogatorr  of 
the  character:  and  conduct  of  Mrs.  Gen- 
shlea.  "Such  testimony,"  say  counsel,  "Is  of 
two  classes:  What  the  witness  heard  Mrs. 
Rayner  say  about  her  daughter  and  what  the 
witness  personally  knew."  In  this  behalf 
they  specify  certain  parts  of  the  testimony 
of  seven  witnesses,  but  as  only  two  objectlona 
were  made  to  offered  testimony  of  this  sort 
We  may  only  consider  the  record  relating  to 
tb^. 

The  first  question  to  which  formal  objec- 
tion was  made  was  as  follows: 

"Did  yoar  auDt  ever  complain  to  yon,  or 
Bpeak  to  you,  of  May's  personal  habits,  as  to 
drinking  or  spending  money,  or  trying  to  get 
her  property,  or  anything  of  the  sort?" 

[11]  The  objection  was  that  the  question 
was  Incompetent,  Irrelevant,  and  immaterial* 
because  the  daughter's  character  and  person- 
al habits  were  not  in  Issue.  There  Is  no  rec- 
ord of  any  ruling  upon  this  question,  but  the 
answer  appears.  It  involves  charges  of  Im- 
morality and  drunkenness  made  by  Mrs.  Ray- 
ner against  her  daughter,  as  well  as  a  state- 
ment that  said  daughter  and  another  had  ad- 
ministered to  her  powders  which  the  mother 
did  not  want  to  take  and  had  forced  her  to 
sign  checks  and  papers.  There  was  no  mo- 
tion to  strike  the  answer  out.  We  may  not 
act  upon  this  alleged  error,  for  the  reaBwi 
that  there  seems  to  have  been  no  ruling  up- 
on the  objection ;  and,  while  the  caption  "de- 
fendant's exception  No.  1"  precedes  the  ques- 
tion as  reiMirted  in  the  transcript,  we  may 
not  presume  that  there  was  any  ruling  made 
after  the  question  was  propounded  and  ob- 
jection was  made.  The  following  language 
of  the  court  In  Smith  v.  Smith,  163  Cal.  630, 
631,  126  Fac.  475,  is  therefore  appropriate  as 
applied  to  the  condition  of  the  record  here: 

"Plaintlff'B  bill  of  exceptions  falla  to  Indicate 
any  ruling  of  the  coart  or  any  exception  regis- 
tered oD  her  behalf.  We  caanot  therefore  pass 
upon  any  alleged  errors  of  law  committed  at 

the  triaL" 

[121  The  other  question  falling  under  the 
objection  of  appellant  was  of  the  same  gen- 
eral nature  as  the  one  just  discussed.  There 
is  no  ruling  shown  by  the  record,  and  for 
the  reasons  above  set  forth  we  must  hold 
that  the  judgment  may  not  be  reversed  be- 
cause the  two  interrogatories  were  propound- 
ed aod  answered.  Where  no  ruling  upon  an 
objection  Is  shown,  the  inference  arises  that 
it  was  withdrawn. 

[1 3]  There  was  no  error  in  refusing  to  ad- 
mit on  the  cross-examination  of  witness 
Robert  Gampb^l,  appearing  for  the  plaintiff; 


a  letter  written  by  his  brother  Bayard  Camp- 
bell to  their  mother,  even  though  the  writing 
may  have  contained  some  alleged  statements 
of  witness  which  were  at  variance  with  his 
testimony.  He  was  not  shown  to  be  respon- 
sible for  the  epistle  in  any  way.  Its  admis- 
sion in  evidence  would  have  been  the  most 
flagrant  hearsay.  We  are  surprised  both  at 
the  offer  of  such  evidence  in  the  lower  court 
and  the  contentloa  here  Oiat  it  was  improp- 
erly excluded. 

[14,  IB]  The  appellant  asserts  that  the 
pleadings  and  findings  do  not  support  the 
conclusions  of  law  or  the  Judgment.  The 
complaint  Is  one  to  quiet  title  and  to  cancel 
deeds.  Its  sufficiency  has  been  previously 
considered  and  declared  In  this  opinion.  All 
of  the  averments  in  the  complaint  were  met 
by  denials  In  the  answer  and  the  Judgment 
gives  the  relief  demanded  by  plaintiff.  We 
are  of  the  opinion  that  the  pleadings  do  sup- 
port the  judgment.  We  are  also  convinced 
that  the  findings  support  the  Judgment  It 
is  true  that  there  was  a  finding  against  the 
Insanity  of  Mrs.  Rayner  as  alleged  In  the 
first  count,  but  that  did  not  necessitate  the 
entry  of  a  formal  Judgment  against  plaintiff 
based  thereon.  A  Judgment  entered  In  a 
case  in  which  more  than  one  count  has  been 
considered  need  hare  bnt  one  set  of  findings. 
This  is  the  rule  even  where  separate  causes 
of  action  having  some  common  elements  are 
Joined.  Anderson  v.  Blean,  19  Cal.  App.  581. 
126  Pac.  859.  The  findings  cover  all  the  Is- 
sues. They  redte  the  Judgment  of  May  9, 
1912,  that  Mrs.  Rayner  was  tncompeteot; 
Mrs.  Hubbs*  appointment  as  her  guardian; 
their  residence  in  Los  Angeles  to  the  date  of 
the  guardian's  death,  January  12,  1913:  Mr& 
Rayner'8  residence  until  her  death  with  de- 
fendant; the  appointment  of  plaintiff  as 
guardian  ad  litem  of  Mrs.  Rayner;  the  lat- 
ter's  death  on  August  17,  1914;  the  subse- 
quent prosecution  of  the  cause  by  the  admin- 
istrator of  her  estate;  the  ownership  by  her 
of  the  property  involved  at  and  for  many 
years  prior  to  Mrs.  Rayner's  death;  the 
signing  and  formal  acknowledgment  of  the 
deeds  on  September  23,  1910;  their  deposit 
with  Mr.  Flsbbum,  and  their  withdrawal 
thereafter  by  her  at  a  time  when  her  daugh- 
ter accompanied  her  to  Mr.  Flsbbum's  place 
of  business.  These  are  followed  by  the  find- 
ings that  for  more  than  one  year  prior  to  the 
signing  of  the  deeds  and  always  thereafter 
Mrs.  Rayner  bad  been  sick,  infirm,  etc.,  as 
set  forth  in  the  finding  quoted  above  in  this 
opinion;  that  Mrs.  Hubbs  had  come  to  Son 
Diego,  knowing  her  mother's  weah  condition, 
and  bad  used  the  coercive  measures  described 
in  a  finding  heretofore  quoted  herein ;  that  the 
deeds  were  "only  signed  because"  of  the  un- 
due Infiuence,  duress,  etc.,  as  previously  set 
forth;  that  they  should  therefore  be  set 
aside;  and  that  Mrs.  Hubbs  obtained  posses- 
sion of  the  deeds  In  December,  1910,  and 
caused  their  recordation.  The  other  findings 
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relate  to  Mrs.  Hubbs'  marriage  to  Mr.  Gen- 
shlea,  aod  otber  formal  matters  not  neces- 
sary to  be  set  forth  here.  That  sach  dndlogs 
BQKtort  the  Judgment  there  can  be  no  doubt 
The  finding  that  Mrs.  Bayner  was  and  her 
estate  Is  the  owner  and  entitled  to  the  posses- 
sion of  the  property  Is  a  finding  of  ultimate 
fact  which  supports  the  judgment  of  owner- 
ship. Estate  of  Hill,  167  Cal.  60.  63.  ISS 
Pac.  690.  The  findings  regarding  the  menace, 
fraud,  etc.,  of  the  daughter  are  also  findings 
of  ultimate  fact,  and  as  we  have  indicated  In 
the  discussion  of  the  pleadings,  soffldent  to 
support  the  Judgment 

Finally,  the  appellant  insists  that  the  vital 
findings  are  not  sustained  by  the  evidence. 
It  would  subserve  no  good  purpose  to  review 
In  detail  the  conflicting  teatimcmy  regarding 
the  competency  or  capacity  of  Mrs.  Bayner. 
Her  pby^clan  described  her  condition  at  the 
time  the  deeds  were  signed  as  feeble,  and  ex- 
pressed the  opinion  that  ther«ifter  she  was 
Incompetent,  and  many  others,  who  had  ample 
oi^rtnnitles  to  know  the  tects.  told  of  the 
aged  woman's  physical  and  mental  feebleness 
and  her  susceptlUUty  to  Infiaence.  She  was 
suffering  from  paralysis  and  senility,  as  one 
of  the  phyEddans  testified.  Such  erldmce 
fully  supported  the  finding  that  she  was  In- 
comiietent  and  easily  Influenced. 

[181  The  finding  of  undue  Influence  is  sup- 
ported by  the  evidence.  It  appears  that 
when  she  was  In  better  mental  condition 
than  that  under  which  she  labored  later.  Mrs. 
Bayner  in  1908  made  deeds  to  the  property 
In  favor  of  her  daughter,  bnt  that  these  were 
not  Intended  for  deliyoy  during  her  life. 
Her  conduct  In  1910  with  reference  to  the 
deeds  here  Involved  would  indicate  a  like 
pnrpose,  and  when  she  took  the  documents 
from  Mr.  I^shbum's  custody  she  did  not  de- 
dare  a  purprae  to  deliver  them,  but  said  she 
wanted  them  because  she  was  going  away. 
After  she  came  under  the  Influence  of  her 
daughter  the  evidence  shows  that  she  turned 
against  friends  and  became  snspldous  of 
them ;  that  she  left  the  climate  of  San  Diego, 
which  she  loved;  that  she  abandoned  cher- 
ished plans  for  visiting,  at  her  daughter's 
suggestion;  and  that  she  was  not  allowed  to 
talk  with  friends  and  relatives  except  in  her 
daughter's  presence.  By  her  daughter  this 
old  woman  was  taken  from  the  friends  she 
cherished,  from  the  property  which  ber  son 
had  given  her,  and  from  the  grave  of  that 
son.  Dying,  the  daughter  left  a  will  by 
which  this  property  was  to  go  to  strangers. 

[17.11]  There  was  evidence  which  tended 
to  support,  and  If  believed  did  support  the 
finding  that  there  was  no  delivery  of  the 
deeds.  True,  the  recordation  raised  a  pre- 
sumption of  delivery,  but  there  was  evidence 
that  long  after  that  time  Mrs.  Bayner  con- 
tinued to  receive  the  rent  from  her  agent  In 
Los  Angeles.  Not  unUl  April,  1011,  did  Mrs. 
Hubbs  demand  that  checks  and  mail  should 
be  sent  to  her.  The  daughter  wrote  and  the 


mother  signed  a  letter  In  October,  1910,  di- 
recting the  agent  to  "send  all  money  you 
collect  to  Mrs.  Bayner  at  this  address."  Id 
the  latter  pari  of  1910.  Mrs.  Hubbs  took  her 
mother  to  the  home  of  Mrs.  Lohse  In  Ala- 
meda. At  first  according  to  the  testimony  of 
Mrs.  Lohse,  Mrs.  Hubbs  said  her  name  was 
Hlgglns.  She  directed  that  no  one  should 
see  the  mother,  and  when  absent  for  a  num- 
ber of  hours  she  kept  the  old  lady  locked 
in  their  apartments.  She  also  told  Mrs. 
Lohse  that  her  mother  was  "not  all  there 
In  the  head."  but  that  she  was  harmless. 
The  date  when  possession  of  the  deeds  was 
obtained  was  found  by  the  court  evidently 
upon  the  testimony  of  this  witness,  who 
said,  among  otber  things,  after  fixing  the  date 
of  a  notary's  call  at  about  December  e,  1910: 

**I  bad  a  emiversatiou  with  Helen  Hubbs  the 
day  after  the  notary  was  there.  She  came 
downstsirs  and  showed  me  some  papers,  which 
■he  took  out  of  her  stockuig  and  said  to  me 
at  the  time,  'Now  I  am  on  velvet  and  I  am  not 
a  bit  afraid.'  *  *  •  She  spoke  to  me  of 
property  that  belonged  to  her  mother  in  Los 
Angeles  and  San  Diego.  Mrs.  Hubbs  had  no 
property  when  she  first  came  but  said  she  was 
expecting  or  waiting  for  some  property.  She 
said  she  was  putting  a  deal  through,  she  didn't 
say  what  deal  it  waa,  and  if  she  could  work 
ft  the  way  she  wanted  to  she  would  be  pretty 
well  to  do.  *  *  *  She  showed  me  the  papers 
and  I  recall  what  some  of  them  were,  I 
couldn't  recall  all  of  them.  One  was  for  a 
deed  of  love  and  affection  (or  Uie  Westlake 
property,  and  the  mention  of  some  property  in 
San  Diego,  I  can't  tell  Just  exactly  what  it  was, 
and  there  waa  some  other  property  that  she 
had  the  deed  to  that  I  casually  look^  over,  but 
I  couldn't  tell  you  what  they  were.  I  happen- 
ed to  recall  that  the  consideration  mentioned 
in  the  deed  of  tbia  property  was  love  and  affec- 
tion because  it  was  typewritten  in  there  as  far 
as  I  can  remember.*' 

Without  furiher  lengthening  the  redtal  of 
testimony.  It  is  enough  to  say  that  the  find- 
ing of  undue  Influence  and  coercion,  as  well 
as  that  of  nondelivery,  are  Justified  and  up- 
held. 

[11-221  It  Is  to  be  remembered  that  In  a 
case  Involving  a  purported  gift  inter  vivos, 
based  upon  an  alleged  consideration  of  love 
and  affection,  where  the  donee  is  a  daughter 
having  tbe.cmtnri  and  direction  of  the  aged 
donor,  a  strong  presumption  of  confidential 
relatlMi  arises  which  would  place  upon  the 
benefidary  In  the  transaction  the  burden  of 
showing  fairness  in  dealing  and  full  under- 
staodtug  on  the  part  of  the  person  parting 
with  the  proper^.  Nobles  v.  Button,  7  Cal. 
App.  14.  93  Pac  288.  In  the  absence  of  such 
showing,  the  conveyance  is  presumed  to  have 
been  obtained  by  undue  Influence  and  to  be 
void.  Plercy  v.  Piercy,  18  Cal.  App.  751,  124 
Pac.  561 ;  Oddl  v.  Moss.,  130  Cal.  352,  62  Pac. 
tS55;  Koss  v.  Conway,  92  Cal.  632,  28  Pac  785. 
Applying  these  presumptions  to  the  facts  of 
this  case,  as  disclosed  by  the  record,  we  must 
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connlude  that  the  finding  of  ondue  Inflnence 
In  the  production  of  the  deeds,  as  well,  aa 
that  of  QondellTeiT,  were  fully  sustained, 
and  in  relation  to  the  latter  finding  It  should 
be  remembered  that  before  Mrs.  Hubbs  ob- 
tained manual  custody  of  the  deeds  (as 
shown  by  the  record)  she  hersdf  had  an- 
.nounced  her  mother's  feeble  mental  condi- 
tion. One  so  afflicted  and  so  situated  as  was 
Mrs.  Bayner  could  not  make  a  valid  delivery 
of  a  deed.  The  Judgment  would,  of  course, 
be  sui^orted  upou'  either  the  finding  of 
duress,  etc,  or  that  of  nwideUvery.  Amer- 
ican National  Bank  v.  Donnellan,  170  Cal.  0, 
16.  148  Pac.  188,  Ann.  Cas.  1917C,  744. 

No  other  asslgomenta  of  error  require 
analysis  .or  discussion. 

The  judgment  Is  affirmed. 

We  concur:   WILBUR,  J.;  I/ENNON,  J. 


9  Cftl.  App.  1<3) 

MERGED  COUNTY  t.  SHAFFER  et  al. 
(Civ.  1006.) 

(District  Court  of  Appeal,  Tbixd  District,  Cal- 
ifornia.  Mardi  4, 1019.) 

1.  Bah.  ^59— Bah.  Bond— DvnMrr-iOBU- 

OATION  OF  SUBETIES  TO  PaT. 

Bail  bond  wherein  the  sureties  bound  them- 
selves that,  if  one  or  both  of  their  principaln 
failed  to  perform  any  of  the  conditions,  such 
principal  or  principals  would  pay  to  the  state 
the  sum  of  $1,000,  defective  as  not  obligat- 
mg  the  sureties  to  pay. 

'\  Baii.  «=»59-"Bond— Obuqatiom— DEracT. 

Bail  bond  given  pursuant  to  order  providing 
that  each  of  the  two  defendants  be  admitted  to 
bail  in  the  sum  of  $500,  but  purporting  to  be  on 
behalf  of  both,  and  providing  that  if  the  condi- 
tions were  not  performed  one  or  both  of  the 
principals  would  pay  to  the  state  the  sum  of 
$1,000,  Aold  defective  and  void  as  obligating  the 
sureties,  if  at  all,  to  pay  the  aum  if  either  or 
both  of  their  principals  failed  to  appear. 

5.  Bail  «s»55— Bohd— Confobmihg  to  Stat- 
ute. 

The  bail  bond  in  a  criminal  proceeding  ia 
purely  statutory,  and  must  conform  to  the  stat- 
ute and  the  order  of  the  court,  not  being  good 
even  as  a  common-taw  obligation  if  it  fails  to 
do  so. 

4.  Baii,  <S=>59  —  Bond  tob  Gbeatbb  Suit 
Than  Ordered— Invaliditt. 
A  bail  bond  in  a  sum  greater  than  the  order 
of  the  court  is  absolutdy  void. 

6.  Bah,  «es>93  — Suit  on  Bond  —  Rbfobha- 
Tion. 

In  view  of  Pen.  Gode^  1 127%  where  a  bail 
bond  is  defective  and  void  in  two  respects,  in 
that  it  does  not  obligate  the  sureties  to  pay 
in  the  event  of  default,  and  in  that  it  la  In  an 

amount  in  excess  of  the  order  of  the  court,  the 


court.  In  suit  on  the  bond  after  forfeiture,  on 
Uie  eounty'a  prayer  tor  reformatimi,  has  no 
authority  to  main  a  new  valid  undertaking  for 
the  sureties  In  accordance  with  the  intention 
they  bad,  but  failed  to  express. 

Appeal  from  Superior  Court,  Uerced  Coun- 
ty ;  Oeorge  E.  Church,  Judge. 

Action  by  the  County  of  Merced  against  H. 
S.  Shaffer  and  J.  J.  Oriffin.  From  Judgment 
for  defendants  on  demurrer  to  the  complalDt. 
plaintiff  appeals.  Affirmed. 

C.  H.  McCray  and  Edward  Bickmore,  both 
of  Merced,  fiar  appellant. 

H.  E.  Landram,  F.  W.  Henderson,  and  C. 
W.  Croop,  all  of  Herced,  for  respondenta 

BURNETT,  J.  In  the  montb  of  Febraary, 
1916,  0.  Dlnelll  and  Prands  Francisco  were 
arrested  upon  a  burglary  charge  in  Merced 
county.  They  were  committed  by  the  Justice 
of  the  peace  to  the  custody  of  the  sheriff  and 
their  bail  fixed  at  $600  each.  After  setting 
out  these  facts,  the  third  amaided  complaint 
alleges  further: 

"Said  H.  S.  Shaffer  and  said  J.  J.  Oriffin  and 
each  of  them  for  the  purpose  of  releasing  the 
said  O.  Dinelli  and  the  said  Francis  Francisco 
from  actual  custody  upon  said  charge,  and  ia 
order  that  said  O.  Dinelli  and  the  said  Francis 
Francisco  might  be  released  therefrom,  entered 
into  and  executed  an  obligation,  bond,  and  un- 
dertaking." Th&t  said  bond  was  presented  to 
the  justice  of  the  peace,  who  accepted  and  filed 
the  same.  "That  a  copy  of  said  obligation, 
l>ond,  and  undertaking  as  the  same  was  writtra 
when  made,  executed,  .and  delivered  to  the  peo- 
ple of  the  state  of  CaUfomia  by  the  said  H.  S. 
Shaffer  and  the  said  J.  J.  Griffin,  as  aforesaid, 
is  hereunto  attached  and  made  a  part  hereof  and 
marked  plaintifTs  Exhibit  A."  "That  after  the 
said  O.  Dinelli  and  said  Francis  Francisco  were 
takoi  into  custody  as  aforesaid,  one  U  J. 
Schino,  an  attorney  of  Merced,  CaL,  was  em- 
ployed by  said  defendants  to  represent  them  in 
the  matter  of  said  charge.  That  said  justice 
of  the  peace  did  inform  said  h.  J.  Schino,  as 
attorney  for  said  O.  Dinelli  and  Francis  Fran- 
cisco, of  the  order  of  admission  of  ibe  said  de- 
fendants to  bail  and  the  amount  thereof,  to  wit, 
the  sum  of  $S0O  for  each  defendant,  and  that 
said  L.  J.  Schino  did  procure  the  execution  of 
said  obligation,  bond,  and  undertaking  of  said 
H.  S.  Shaffer  and  J.  J.  Griffin  and  presented  the 
said  obligation,  bond,  and  undertaking  to  said 
justice  of  the  peace  for  his  approval" 

It  Is  then  alleged  that,  throng  a  mutual 
mistake  of  the  parties  executing,  presenting, 
and  accepting  the  bond,  the  oMtgation  pre- 
sented and  accepted  did  not  express  ttie  tme 
intention  of  the  parties,  and  that  such  Inten- 
tion was  embodied  In  an  tnstrumrat  attach- 
ed to  the  complaint,  marked  "Exhibit  B." 

It  farthOT  appears  that  upon  the  accept- 
ance of  said  undertaking  the  defoidsnts  were 
released,  and  that  thereafter  they  failed  to- 
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appear  for  examination  In  accordance  with 
the  order  of  the  court,  and  thereupon  said  un- 
dertaking was  forfeited.  The  prayer  of  the 
complaint  is  that  the  undertaking  executed 
by  the  defendants  in  this  action  be  reformed, 
and  as  reformed  the  forfeiture  of  the  same 
be  oiforced,  and  the  plaintiff  have  Judgment 
against  defendants  in  the  amount  of  the  un- 
dertakiog. 

The  bond  as  actually  signed,  executed,  de- 
livered, and  accepted  was  In  tlie  ftdlowing 
form: 

Exhibit  A. 

"In  the  Jnstiee'a  Court  of  Number  Two  Town- 
ship, Goonty  of  Merced,  State  of 
Oalifomia. 

••The  People  of  the  State  of  California,  Plaln- 
tStt,  T.  O.  Dinelli  and  Franda  Frandsco. 
Defendants. 

"BaO  Bond. 

"Whereas,  an  order  having  been  made  on  the 
24th  day  of  February,  A.  D.  1916,  by  Frank  H. 
Farrar,  Esq.,  justice  of  the  peace  of  No.  2 
township,  county  of  Merced,  state  of  California, 
ia  the  above-entitled  cause,  and  the  above-named 
defendants,  and  each  of  them,  be  admitted  to 
baQ,  pending  the  hearing  apon  the  charge  here- 
inafter mentioned,  in  the  sum  of  one  thousand 
dollars  (11,000.00),  that  is  to  say.  that  each  of 
said  defendants  be  admitted  to  bail  in  the  sam 
of  five  hundred  dollars  ($500.00)  each,  apon 
a  charge  of  felony,  to  wit,  burglary,  alleged  to 
have  been  committed  In  said  county  and  state. 

"Now,  therefore,  we,  the  nadersigned,  by  oc- 
cupation merchants,  residents  of  the  county  of 
Merced,  state  of  .  California,  do  hereby  nndertake, 
that  the  above-named  defendants,  and  each  of 
them,  shall  and  will  appear  and  answer  the 
charge  above  mentioned  In  whatever  court  it 
may  be  prosecuted,  and  than  at  all  times  hold 
idinaelE  amenable  to  the  mrden  and  process  of 
court,  or  eonrts,  wherein  ssid  charge  ia 
bdng  or  is  to  be  prosecuted,  and  If  e<»ivicted, 
shall  and  will  appear  fw  judgment  and  render 
himself  in  execution  thereof;  or  if  be,  or  they, 
fail  to  perform  any.  of  these  conditions,  that  he, 
or  they,  will  pay  to  the  people  of  the  state  of 
California,  the  sum  of  one  thousand  dollars 
($1,000.00). 

*   tSeal.] 

*^  S.  Shaffer.  [Seal.] 
"J.  J.  Griffin.  [Seat.] 
"Approved  this  26th  day  of  Feb.,  1016. 
"Frank  H.  B^amr,  Justice  of  the  Peace." 

EixhiUt  B  Is  as  follows: 
"BaUBond. 

"In  the  Justice's  Court  of  Numlwr  Two  Town- 
ship, County  of  Merced,  State  of 
California. 

"The  People  of  the  State  of  Galifomia,  Plain- 
tiff, T.  O.  Dinelli  and  Francis  Frandsoo, 

Defendants. 

"Whereas,  an  order  having  been  made  on  the 
24th  day  of  February,  A.  D.  1916,  by  Frank  H. 
Farrar,  Esq.,  justics  of  tlie  peace  of  No.  2 


township,  coun^  of  Merced,  state  of  CaHfomia, 
in  the  above-entitled  cause,  and  the  above-named 
defendants,  and  each  of  them  be  admitted  to 
bail,  pending  the  hearing  of  the  charge  herein- 
after mentioned,  in  the  stun  of  one  thousand 
dollars  ($1,000.00),  that  is  to  say,  that  each  of 
said  defendants  be  admitted  to  l>ail  in  the  sum 
of  five  hundred  dollars  ($S00.00),  eadi,  upon  a 
charge  of  fekny,  to  wit,  bo^lary,  alleged  to 
have  been  committed  In  said  county  and  state. 

"Now  therefore,  we,  the  underrigued,  by  oc- 
cupation attorneys,  residoits  of  the  county  of 
Merced,  state  of  California,  do  hereby  undertake 
that  the  above-named  defendants,  and  each  of 
them,  shall  and  will  appear  and  answer  the 
charge  above  mentioned  in  whatever  court  it 
may  be  prosecuted,  and  shall  at  all  times  hold 
himself  amenable  to  the  orders  and  process  of 
the  court,  or  courts,  wherein  said  chaige  is 
being  or  is  to  be  prosecuted,  and  if  convicted, 
ahall  and  will  appear  for  judgment  and  render 
himself  in  execution  thereof;  or  if  he  or  they 
fail  to  perform  any  of  these  conditions,  that 
we  will  pay  to  the  pet^Ie  of  the  state  of  Cali- 
fornia, the  sum  of  five  hundred  dollars  ($500.00) 
for  each  of  said  defendants  failing  to  perform 
any  of  these  conditioaa. 

"  ,.  [Seal.] 

"H.  S.  Sbaffer.  [Seal.] 
"J.  J.  Griffin.  [Seal.] 
"Approved  this  25th  day  of  Feb.,  1916. 
"Frank  H.  Farrar,  Jostice  of  Oie  Peace." 

[1, 2]  It  is  apparent  that  there  are  two 
vital  defects  In  the  bond  as  executed.  One  of 
these  Is  the  same  as  appeared  in  the  bond  In 
the  case  of  County  of  San  Luis  Obispo  v.  A. 
M.  Byal  et  al.,  ITS  Gal.  84.  165  Pac.  1. 
nierein  it  was  held  that — 

"Tlie  law  requires,  and  the  form  of  bond  on 
appeal  in  a  criminal  case,  set  out  in  the  Code 
provides,  that  the  sureties  shall  bind  tbem- 
selves  in  the  event  of  the  appealing  defendant 
failing  to  do  certain  things  they  will  pay  to  the 
state  of  California  a  spedfied  penal  sum;  and 
sudi  a  bond  is  Insuffident  where  the  sureties 
merely  agree  that  tiidr  principal  upon  default 
in  Its  terms  will  pay  a  specified  sum,  instead  of 
agreeing  themsdves  to  do  so." 

This  is  one  of  the  portions  of  the  bond  that 
plaintiff  seeks  to  have  reformed.  The  other 
defect  Is  equally  objectionable  and  arises 
from  the  fact  that  the  order  of  the  court  pro- 
vided that  the  defendants  be  admitted  to  bail 
In  the  sum  of  $500  each;  whereas,  the  bond, 
as  glv^  purports  to  ^e  on  behalf  of  both  de- 
fendants and  iwoTldes  that  If  the  conditions 
were  not  performed  "that  he  or  they  will  pay 
to  the  people  of  the  state  of  California  the 
sum  of  $1,000/'  Tbey  were  thus  obligated  to 
pay  said  sum  It  elthor  or  both  of  said  d^end- 
ants  failed  to  appear ;  whereas,  the  order  re- 
quired a  puulty  of  only  $500  for  each. 

[S]  It  is  not  disputed  that  the  bond  in  a 
criminal  proceeding  la  pnrdy  statutory  and 
must'conform  to  the  statute  and  Qie  order  of 
Uie  court.  If  it  fails  to  do  so,  it  Is  not  good 
even  as  a  conimoji-law  obllgaticm.  San  Fran- 
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dsco  V.  Hartnett,  1  Cal.  App.  ffit2.  62  Pac. 
1064 ;  Malheur  County  v.  Carter,  52  Or.  616, 
9S  Pac.  489;  Boozer  t.  City  of  Atlanta,  18 
6a.  App.  732,  90  S.  E.  492. 

[4]  Neither  Is  It  disputed  that  a  bond  in  a 
sum  greater  than  the  order  of  the  court  Is  ab- 
solutely voiCu  Boberts  t.  State.  34  Kan.  151, 
8  Pac.  246. 

United  States  t.  Goldstein's  .  Sureties,  1 
Dill.  B.  413.  Fed.  Cas.  No.  16.226.  Is  a  leading 
case  in  which  a  person  was  arraigned  before 
a  United  States  commissioner  upon  two  Sep- 
arate charges.  The  commissioner  ordered 
him  to  bail  In  the  earn  of  f500  on  one  charge 
and  9200  on  the  other.  One  bond  for  |700 
was  taken.  Defendant  failed  to  appear  and 
the  bond  was  forfeited.  The  court  said: 

"Bmds  or  recognizances  of  this  character  are 
binding  only  when  taken  In  pursuance  of  law 
and  the  ordu  of  a  emnpetent  court  or  officer. 
No  order  was  made  autiiorlsing  a  single  bond 
for  $700,  and  the  bond  taken  was  a  substantial 
departure  from  the  bonds  required  by  the  com- 
miflsioner,  and  was  not  therefore  obligatory  on 
the  sureties.  State  t.  Buffam,  2  Frost  ([22] 
N.  H.)  267.   Judgment  aecordtngly." 

In  the  Roberts  Case  the  Snpreme  Court  of 
Kansas  held  that — 

"Where  the  district  court  directs  bail  to  be 
taken  in  the  penalty  of  $1,200,  and  the  sheriff 
requires  and  accepts  from  the  principal  and  his 
■nreties  a  bond  in  the  sum  of  $1,260,  the  bond 
is  utterly  Told,  as  the  sheriff  is  only  author- 
ised to  require  bail  in  sndi  an  amoont  as  Is  di- 
rected by  the  coort'* 

The  bond  executed  by  the  def^dants  here- 
in was  therefore,  not  only  not  binding  upon 
them  because  they  did  not  agree  to  pay  any- 
thing themselves,  but  It  was  absolutely  rold 
because  it  was  in  an  amount  In  excess  of  the 
order  of  the  court 

[S]  Plaintiff,  howeTer,  claims  that  the  court 
has  authority  to  make  a  new  undertaking  for 
the  sureties,  not  in  accordance  with  the  obli- 
gation that  they  actually  signed,  but  in  ac- 
cordance with  the  Intention  which  they  had 
at  the  time  but  failed  to  express.  This  seems 
a  rather  startling  proposition,  but  It  Is  claim- 
ed by  appellant  that  revectaUe  aottaoiity 
exists  for  the  contention. 

We  think,  however,  that  no  authority  can 
be  found  for  the  proposition  that  an  under- 
taking, which  is  Told  upon  its  face,  can  be 
amended  by  changing  flie  erpren  obligation 
of  the  sureties  to  somethii^r  different,  bnt 
what  they  bitended,  and  make  it  binding  np* 
on  them  after  said  purported  ondertafclng 
has  been  declared  forfeited. 

In  84  Cyc.  826,  we  find  the  statement: 

"Where  an  instrument  is  Immoral  In  its  ten- 
dency, or  for  some  fundamental  reason  is  void, 
reformati(m  would  amount  to  the  making  of  a 
new  contract  and  is  therefore  never  granted." 


In  Wallen  v.  State.  18  Tex.  App.  414.  it  was 
htid  that  a  bail  bond  is  strictly  a  statutory 
bond,  and  to  entitie  the  state  to  a  forfeiture 
thereon  the  bond  must  contain  all  the  requi- 
sites prescribed  by  statute.  It  Is  true  that  no 
effort  was  made  therein  to  reform  the  bond, 
but  the  court,  after  quoting  from  Fomeroy 
his  statemoit  of  "all  the  possible  modes  in 
which  the  remedial  Jurisdiction  occasioned 
by  mistake  can  be  exercised,"  declares: 

**Bnt  we  are  deariy  of  the  opinion  that  these 
rules  have  no  ap^catt<ai  to  statatory  bail 
bonds." 

However,  appellant  relies  upon  the  case  of 
Neinlnger  v.  State,  60  Ohio  SL  804,  34  N.  E. 
633.  40  Am.  St  Bep.  674.  for  the  contrary 
doctrine.  Therein  it  was.  Indeed,  stated 
that— 

"A  writtoi  instrument  executed  a  surety, 
which  by  mistake  fails  to  express  the  actual 
agreement  and  intention  of  the  parties,  may  be 
reformed  np<w  parol  proof,  like  other  writteo 
instruments,  and  thm  enforced  against  the 
surety." 

Bnt  it  Is  quite  apparwt  that  the  Neinlnger 
Case  differs  from  this  in  two  Important  par- 
ticulars. In  the  first  place,  it  was  not  a  void 
instrument  but  simply  defective  in  reciting 
the  name  of  the  prosecuting  wltn^s.  In  oth- 
er words,  a  derical  mistake  was  made  that 
did  not  affect  the  obligation  of  the  sureties. 
No  new  contract  was  made  for  them,  but  the 
contract  which  they  actually  executed  was 
more  clearly  id«itifled.  Again,  the  sureties 
in  that  case  entered  into  a  "recognizance," 
that  is,  they  appeared  before  the  justice  of 
the  peace  and  acknowledged  their  obligation 
to  pay  the  state  the  sum  of  $300  In  case  the 
accused  failed  to  appear  at  the  next  term  of 
court  This  recognizance  constituted  thdr 
obligation,  and  the  mistake  was  made  In  en- 
tering it  in  the  docket  of  the  Justice.  If  the 
sureties  herein  had  actually  executed  the 
contract  as  set  out  in  the  Adhibit  B,  but  In 
copying  It  It  was  made  to  aK>ear  as  B^hiblt 
A,  the  mlsteke,  of  course,  could  have  been 
corrected ;  but  plaintiff  Is  trying  to  have  sub- 
stituted tor  the  Instrument  which  was  exe- 
cuted and  \xpoa  which  the  b^endante  were 
released,  an  entirely  different  instrument 
which  never  has  been  executed  and  which 
could  not  be  made  effective  now  because 
there  would  be  no  consideEatlon  to  support  it. 

It  must  be  remembered  that  Uia  statute 
(section  1278  of  the  Pen.  Code)  provides  the 
Corm  of  the  undertaking  and  reanlres  tliat  It 
shall  be  executed  and  acknowledged  by  the 
sureties  and  that  they  must  Justify  before  the 
magistrate.  Thereupon  the  defendant  may 
be  discharged  from  custody.  Admittedly,  no 
eadx  ondertakbig  was  "execated."  in  this 
case.  The  attempt  was  mUrely  atwrtfvc; 
but  because  the  parties  intended  to  comity 
with  the  law,  appellant  dalms  rlrtaally  thst 
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ttie  fntentlM  nhould  take  the  place  of  ttie 
deed.  The  law  requires  a  written  promise, 
and  that  before  the  defendant  is  released, 
not  merely  an  Intention  to  make  a  promise 
which  may  be  made  a  matter  of  record  "aft- 
er"  the  def^dant  has  been  released.  A  care- 
ful consideration  of  the  different  modes  of 
suitable  relief  on  the  ground  of  mistake  as 
recited  by  Pomeroy  can  leave  but  little  doubt 
that  none  of  tbem  applies  to  a  case  like  this. 

We  think  the  court  below  was  entirely 
right  in  snstalalns  the  demurrer  to  the  oom- 
pialnt,  and  the  Judgment  la  therefore  af- 
flrmed. 

We  concur:  HART,  J.;  BUCK*  Presiding 
Judge  pro  tern. 


(40  CaL  App.  170) 
PEARSON  T.  WBEELER.    (Civ.  2618.) 

CDistrict  Court  of  Appeal,  Second  District,  Di- 
▼isiou  1,  OaliComia.   March  4, 18190 

BlOKKBS  «»86(1)— BXOHT  TO  SHABK  Ot  COU- 

HisaioH— SumciEiicT  or  Btxobncs. 
In  an  action  to  recover  a  diare  of  conmiis- 
flion  for  assiatance  rendered  defendant  in  sell- 
ing a  tract  of  land,  evidence  held  insa£Bcient 
to  show  t^at  defendant  reedved  any  conuniMloa 
on  the  sale  as  made. 

Appeal  trcm  Superior  Court,  Los  Anfeles 
County ;  J<^n  H.  York,  Judge. 

Action  by  Calvin  Pearson  against  H.  K. 
Wheeler,  as  administrator  of  the  estate  of  J. 
Kittredge  Wheder,  deceased.  From  Jndg- 
ment  of  nonsuit,  plaintiff  appeals.  Affirmed. 

Randall  &  Bartletl^  of  Loe  Angeles,  for 
appellant 

John  H.  Miller,  of  San  Frandeoc^  for  re- 
spondent. 

CONRGT,  P.  J.   PlaintifF  appeals  from  a 

Judgment  of  nonsuit 

The  plaintiff  alleges  that  he  ratered  Into  an 
oral  contract  with  J.  Kittredge  Wheeler, 
whereby  plaintiff  was  to  render  services  to 
Whe£ler  in  locating  and  examining  land  for 
particular  purposes  spedfled  by  Wheeler; 
that  plaintiff  should  assist  Wheeler  In  selling 
any  land  so  located  and  examined ;  that  out 
of  any  sale  consummated  In  pursuance  of 
said  contract  Wheeler  would  pay,  or  cause 
to  be  paid,  to  the  plaintiff  one-ttilrd  of  any 
commission  received  by  Wheeler  from  the 
sale  of  any  such  lands.  Plaintiff  further 
alleged  that  he  performed  all  serrlcee  which 
by  the  terms  of  said  contract  were  to  be 
performed  by  him;  in  particular  that  fbe 
plaintiff  located  and  examined  a  tract  of 
land  in  Madera  county,  known  as  the  Lau- 
ganour  tract,  and  as^ted  Wheeler  in  selling 
the  same ;  that  out  of  the  sale  of  said  tract 


defendant  received  as  commlsdon  therefor 
the  sum  of  $9,000;  that  plaintiff  became  enti- 
tled to  one-third  of  said  commission,  bni  that 
Wheeler  refused  to  pay,  and  has  not  paid,  to 
plaintiff  the  same,  or  any  part  thereot 

The  answer,  whldi  was  filed  by  Wheeler, 
denied  Qiat  be  entered  into  any  contract 
wlch  the  plaintiff  wherry  the  plaintiff  was 
to  render  services  to  the  defendant  in  locat- 
ing and  examining  land.  As  there  is  no 
evidoice  In  the  record  tending  to  show  that 
the  contract  Included  any  eaxh  purpose  ot 
any  agreement  concerning  the  same,  we  may 
dismiss  that  dement  of  the  case  from  forth^ 
consideration.  The  answer  "admits  that  It 
was  agreed  between  the  said  plaintiff  and 
the  defaidant  that  the  plaintiff  should  hare 
one-third  06)  of  any  oommlsslMi  earned  for 
the  sale  ctf  the  tract  of  land  known  as  Uie 
Phil  Langanonr  tract.  If  ttw  said  plaintiff 
and  said  defioidant  should  be  snccessfnl  in 
selling  said  Und."  The  answ»  admitted  that 
the  plaintiff  did  take  defaidant  to  see  the 
Lauganonr  tract,  and  defokdant  examined 
the  same;  doited  that  the  plaintiff  assisted 
the  defendant  in  selling  said  tract:  denied 
that  ont  of  the  sale  thereof  the  defendant 
recdved  a  commisstm  of  $9,000.  and  denied 
that  tlie  plaintiff  was,  according  to  the  terms 
of  any  ocmtract  between  tbem,  entitled  to 
one-third  of  $9,000;  admitted  that  the  plahi- 
tiff  and  the  defendant  co-operated  in  an  effort 
to  sell  said  tract  of  land,  and  that  If  said 
sale  had  been  made  as  the  result  oC  the  effort 
of  the  plaintiff  and  the  defendant  the  plaintiff 
would  have  been  entitled  to  one-third  of  the 
cmnmladon  whidi  ml^xt  have  been  earned  ; 
denied  ttiat  the  defendant  received  as  a  com- 
mission tor  the  sate  of  said  tract  flie  snm  d 
f9,000  or  any  other  sum,  but  on  ttie  contrary, 
alleged  that  the  defendant  became  the  pur- 
chaser thereof;  admitted  that  there  was  an 
understanding  betwem  the  plalntifl  and  the 
d^oidant  Oiat  if  the  defendant  should 
effect  Qie  sale  ot  any  lands  which  the  plain- 
tiff had  tot  sale  the  commisslim  earned  and 
pahl  should  be  equally  divided ;  alleged  that 
no  sales  were  made  by  the  plaintiff  and  the 
d^ekidant  under  said  nnderstandli^,  and 
tbat  no  services  were  rendered  the  K^sintiff 
to  the  d^endant  except  plaintiff  did  show 
to  tile  detendant  cu-tain  tracts  of  land  whicb 
he  desired  to  sell ;  alleged  that  fbe  plaintiff 
was  paid  a  large  sum  of  mwiey  by  the  agent 
who  held  the  option  and  throu^  whom  the 
defendant  purchased  the  said  Lauganonr 
tract 

The  evidence  produced  by  the  plaintiff  at 
the  trial  of  tills  action  did  not  tend  to  es- 
tablish the  existence  of  any  cmitract  for  the 
division  of  commissiCHis  between  the  plaintiff 
and  Wheelo*  other  thaa  the  terms  ot  agree- 
ment as  admitted  in  the  answw.  Tbwefore 
it  only  remains  necessaiy  to  see  whether  the 
evidence  shows  that  Wbeeler  received  a  com- 
mission  for  the  sale  of  said  land,  and,  if  he 
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did  receive  soeh  commission,  determine 
wbetbet  tba  ^lalntur,  under  the  terms  of  the 
cMitTact  aa  admltced,  became  entitled  to  a 
inrt  Oiereof. 

The  evidence  shows  that  at  the  time  when 
Wbeder  was  negotiating  for  this  land  he  was 
acting  for  or  in  connection  with  one  C.  J. 
Bills;  the  condderation  was  paid  partly  In 
money  and  partly  by  the  execution  of  a  mort- 
gage for  the  remainder  of  the  purchase  price. 
The  money  was  paid  by  BiUa,  but  the  deed 
was  made  to  Wheeler,  and  Wheeler,  togecher 
with  his  wife,  executed  the  mortgage.  Fol- 
lowing that  transaction.  Wheeler  conveyed 
the  property  to  Bills,  subject  to  the  mortgage. 
Wbe^er  and  Bills  ccHiducted  thdr  n^otla- 
titms  with  a  real  estate  partserabip  which 
held  an  option  on  the  prt^rcy.  Gus  W. 
Anderson,  a  member  of  that  firm,  testified 
that  in  figuring  out  the  sale  price  of  the  land 
the  gross  purchase  price  named  was  |196,739 ; 
that  no  commission  was  paid,  but  the  sum  of 
5  per  cent  was  deducted  from  the  purchase 
price  and  counted  as  a  commission ;  that  the 
actual  price  paid  (which  necessarily  would 
Include  the  mortgage)  was  $186,963.  Pre- 
sumaMy,  <xi  account  ot  the  death  of  Mr. 
Wheeler  and  the  consequent  disability  of 
the  plaintlfT  to  testify  ctmcemlug  the  trans- 
actioD,  there  Is  no  evldoice,  eltb^  frcHu 
Wheeler  or  from  the  i^alntifl,  aa  to  whether 
any  commission  was  actually  received  by 
Wheeler.  The  record  Is  equally  wanting  In 
direct  testimony  showing  whether  Wheeler 
made  a  resale  of  the  property  to  Bills,  there- 
by obtaining  some  profit  to  himself,  or  wheth- 
er Bills  was  the  actual  original  purchaser, 
taking  the  prc^rty  in  the  name  of  Wheeler. 
The  latter  inference  Is  more  strongly  Indicated 
by  the  evidence.  Bills  himself,  called  as  a 
witness  by  the  plaintUF,  testified  that  not  a 
cent  of  OHnmisslon  was  paid  on  that  deal, 
and  that  Wheeler  did  not  get  out  of  it  one 
cent  directly  or  Indirectly.  Unusual  as  this 
circumstance  may  se^,  it  stands  absolutely 
tmcontradicted.  The  nonsuit  was  properly 
granted  np<m  the  stated  ground  that  the  evi- 
dence failed  to  prove  that  Wheeler  received 
any  commission  <«  the  sale  as  made. 

The  Judgmmt  Is  affirmed. 

Weconcor:  SHAW,  J.;  JAMIDS.J. 


(49  Gal.  An.  US) 
POWELL  T.  POWELL  et  aL   (GIt.  2nft> 

(District  Court  of  Appeal,  First  District,  IH- 
vision  2,  California.  Feb.  28,  1919.  Re- 
hearing Denied  by  Supreme  Court  April  28, 
1919.) 

1.  Affbal  ard  Ebbob  4»1010(1)— RBvnw— 
QuESTions  or  Fact. 
The  appellate  court  will  not  sabstitnte  its 
own  views  tor  those  U  the  Judge,  unless  there 


was  no  sabstantial  evldenGe  to  sopport  his  And- 
logs. 

2.  Afpbal  and  Ebbob  ^1010(1)— Review 
— QcEsnoirs  or  Faot— IsnEBEnr  Ihfbob* 

ABILIIT  or  TKBIIKORT. 

To  justify  an  appellate  court  in  determiB* 
ing  that  there  was  no  substantial  evidence  be- 
cause of  Inherent  improbability  to  warrant  the 
conclusion  of  the  trial  court,  there  must  exist, 
either  a  physical  Impossibility  of  the  evidence 
being  true,  or  such  a  state  of  facts  so  dearly 
apparent  tiiat  nothins  need  1m  assumed  nor  any 
inferences  drawn  to  convince  Ihe  ordtnary  mind 
of  the  falsity  of  the  story. 

8.  Tbdbts     iB-j11(2)  —  Establish  ME  :?T  — 
CoBpoBAiE  Stock  — ■  EvioBncE  —  Sum- 

CIENCT. 

Evidence  Jtetd  safficient  to  sapport  a  fiodinc 
that  transfer  of  the  stock  was  absolute  and 
that  it  was  not  to  t>e  charged  with  any  trast 

Appeal  from  Superior  Court,  Alameda 
Oonnty ;  W.  U.  Cooleyt  Judge. 

Action  by  lAnia  G.  Pow^  as  adminis- 
tratrix of  the  estato  of  Olia&  O.  Powell,  de- 
ceased, against  J'.  A.  Powell  and  othws. 
Judgment  for  defendants,  and  plalntlir  ap- 
peals. Affirmed. 

See,  also.  176  CaL  676,  170  Pac.  147. 

Howard  Harron  and  Brewton  A.  BajBB, 
both  of  San  Francisco,  for  appellant. 

W.  H.  U  Hynes  and  Walter  J.  Btupeev 
both  tff  Oakland,  for  respondrata. 

BRITTAIN,  J.  Tb»  plalntlfC  appeals  team 
a  Judgment,  the  ^ect  of  wbldi  was  to  deter- 
mine that  249  shares  of  die  cai^tnl  atoek  (tf 
Powell  Brothers  Construction  Company  be- 
longed to  J,  A.  Pow^  and  R.  Y.  Powell,  and 
that  fb»  estate  of  Charles  O.  Pov^  deceas- 
ed, had  no  interest  in  them  as  the  bmefldaiy 
of  any  trust 

Carles  G.  Powell  fttrmed  the  anrpoiatitm 
defendant,  and  3.  A.  Powell  and  R,  T.  Powdl 
owned  equal  interests  in  it  The  other  de- 
fendants held  qualifying  shares  to  enaUe 
them  to  act  as  directors.  CAiarles  O.  Powell 
died  in  1918.  For  ten  years  he  suffered  from 
an  Incurable  ^sease.  He  retired  from  active 
business  Id  1912.  Prior  to  his  retirement  he 
had  done  nothing  for  the  corporation  for 
some  time.  In  November,  1912,  he  trans- 
ferred to  his  brothers  249  shares  of  the  stock, 
and  they  issued  to  him  one  share  to  qualify 
him  aa  a  director  and  to  permit  his  name 
still  to  be  used  as  presldmt  of  the  corpora- 
tion. In  January,  1913,  he  transferred  this 
single  share  to  them  and  resigned  aa  presi- 
dent. The  appellant  claims  the  transfer  of 
the  249  shares  was  without  consideration 
and  upon  a  trust  for  the  benefit  of  Charles 
O.  PowelL  The  lower  court  found  Charles 
G.  Powell  had  sold  248  of  the  249  shares  and 
all  the  credits  he  owned  against  the  corpwa- 
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tlon  for  ^0,000  paid  to  him  by  J.  A.  Powell 
and  R.  V.  Powell,  and  that  he  subsequently 
sold  to  them  the  remaining  share  for  $100. 
The  court  further  found  that  each  of  the 
transfers  was  bona  'flde,  that  neither  was 
upon  any  understanding  that  the  buyers 
should  retransfer,  that  the  transfers  were 
absolute  and  Intended  so  to  be,  and  that  the 
holdings  were  not  charged  with  any  trust. 

As  a  part  of  a  very  loug  finding  condensed 
in  the  statement  Just  made,  the  following 
language  relating  to  thcf,  payment  of  the 
$10,000  was  used: 

"All  the  money  used  for  said  payment  came 
from  the  safe  deposit  box  of  B.  V.  Powell,  who 
had  almost  $1,000  remaining  therein  after  with- 
dnwing  the  said  $10,000  therefrom." 

The  appellant  attacks  this  finding  of  the 
probatlre  fact,  arguing  that  since  the  finding 
of  the  ultimate  fact  of  purchase  depends  on 
the  finding  of  payment  of  $10,000  and  the 
fact  of  payment  depends  on  the  money  coat- 
ing from  the  safe  deposit  box.  If  It  should 
be  dononstrated  there  was  not  $10,000  In  the 
box,  the  entire  structure  must  falL  However 
compelling  this  logic  may  be,  Its  entire  force 
rests  npon  the  demonstration  that  the  money 
was  not  in  the  box. 

On  b^ialf  of  the  appellant,  it  Is  next 
asserted  tliat,  if  the  testimony  of  any  witness 
is  Inherently  improbable,  It  may  be  disregard- 
ed. Subject  to  many  limitations,  tills  doc- 
trine of  inherent  Improbability  Is  established 
by  ample  authority,  and  its  »lstence  has 
many  times  been  recognized  In  this  state. 
The  elaborate  attempt  on  the  part  of  the 
appelant  to  show  that  the  rule  should  be 
applied  In  this  case  falls  far  short  of  the  re- 
quirements of  the  rule  itself.  The  presump- 
ttons  that  erery  witness  speaks  the  truth, 
and  that  the  Judge  of  the  trial  court  faith- 
fully performs  his  duty  In  determiolDg  the 
weight  and  credibility  of  enidoice.  are  not  to 
be  Ignored  because  of  argument  based  on  de- 
ductions drawn  from  inferences  saperlmpoa- 
«d  npoQ  assumptions  nnwarranted  by  any 
fact 

A  single  lllustratloa  snres  to  cthow  the 
tennoos  i^aracter  of  the  deductions  upon 
whldi  reversal  Is  asked  In  this  case.  The  bUl 
of  exceptions  abam  that  in  tiie  accnmula- 
ttons  of  money  In  the  safe  depoitit  box  was 
$600,  that  amount  havliv  been  banded  to  R. 
y.  Powell  by  his  wife  more  than  a  year  prior 
to  the  payment  of  the  $10,000.  Prior  to  tier 
marriage  Mrs.  B.  V.  Pow^l  was  a  nurse, 
and  as  sacb  she  had  rendered  serrlces  to 
Mrs.  Belllna,  a  ^stw  of  Powdl.  There  was 
delay  In  the  payment  for  services,  and  Urs. 
BeUina  and  Mrs.  Powell  finally  agreed  npmi 
the  sum  of  $500. 

On  cross-examination,  Mrs.  Bellina  testified 
that  she  had  deposited  something  over  $3,500 
In  a  savlDgs  bank,  and  paid  therefrom  to 
Mrs.  Pow^  "in  20-doUar  gold  pieces  the  $600 


which  she  gave  her  husband  for  his  safe 
deposit  boi."  Further  zrosa-examlnatlon 
developed  clearly  that  tiie  witness  remem- 
bered giving  $&i»  to  Mrs.  Powell,  but  she 
had  no  recollection  about  going  to  the  bank 
fOT  it  On  redirect  examination  she  testified 
she  was  not  sure  of  the  source  from  whidi 
she  got  the  money,  and  said  she  may  have 
got  it  from  money  she  received  fran  the  sale 
of  her  house. 

The  record  of  withdrawals  fr<Hn  the  bank 
vas  introduced  and  showed  the  particular 
$500  was  not  drawn  from  the  bank.  Mrs. 
Powell  testified  she  rectived  $500  from  Mrs. 
Belllna,  In  6-dolIar  pieces,  10-doIIar  pieces, 
and  20^ollar  pieces,  and  gave  the  money  to 
her  husband,  who  said  he  was  going  to  put  it 
In  his  safe  deposit  box. 

Prom  these  focts  It  Is  first  assumed  that, 
despite  Mrs.  Belllna's  6tatem«it  to  the  con- 
trary, the  $500  could  not  have  come  from 
the  sale  of  the  house.  It  Is  next  inferred 
that,  although  both  Mrs.  B«lllna  and  Mrs. 
Powell  distinctly  ronembered  the  payment  of 
$500  In  gold  coin,  neither  honestly  could 
have  been  mistaken  In  regard  to  the  denom- 
ination of  any  of  the  coin.  Even  though  the 
payment  of  $500  might  actually  have  been 
of  $480  In  20-d«dlar  pieces  and  the  remainder 
In  <Hie  10  and  two  6  dollar  pieces.  If  this 
fact  wwe  not  remembered  by  a  witness  more 
than  a  year  titter  the  payment,  under  the 
theory  advanced  here,  a  positive  statement 
that  $500  was  paid  would  be  unwtHrtby  of 
belief.  It  is  next  deduced  that — 

"These  intestine  conSicts  *  *  *  are  fatal 
to  R.  y.  Powdl's  acquiring  $600  for  the  box 
from  his  sister  tiiron^  his  wife." 

It  Is  finally  argued  that,  since  this  $900 
and  other  snms  upon  similar  Inferences  elim- 
inated did  not  go  into  the  box,  It  Is  mathe- 
matically demonstrated  ttiat  $10,000  were  not 
in  the  box  at  the  time  of  the  purchase. 

Upon  sndi  a  diaphanous  demonstration, 
this  coort  is  asfced  to  applj  the  role  of  in- 
herent Improbability,  not  alone  to  the  evi- 
dence regarding  the  payment  of  $500,  hot  to 
all  the  evidence  of  all  the  deCendiant^  wit- 
nesses. Oonflning  the  reenlt  of  snch  on  appli- 
cation of  the  role  to  the  evidence  regarding 
the  payment  of  $000^  it  would  necessarily 
follow  that  the  three  witnesses  dionld  be 
branded  as  porjiuers.  If  upon  similar  dem- 
(mstrati<ms  the  rule  were  applied,  nnmetoos. 
other  witnesses  would  be  similarly  marked. 

■  [1.2]  It  la  within  the  province  of  the  trial 
conrt  to  detramlne  the  credibill^  of  ^t- 
nesses  befwe  it  and  the  weight  to  be  given 
to  their  evidence.  Bven  thou^  the  appellate 
tribunal  might  have  reached  a  diflermt  caa- 
duslon,  not  having  the  opportunity  to  hear 
and  see  the  witnesses.  It  is  not  permitted  to 
substitute  its  own  views  for  the  conclusions 
of  the  judge  who  presided  at  the  trial.  If 
the  record  In  any  case  shows  there  was  no 
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anlwtftntlal  evidence  to  sopport  the  finding 
of  the  lower  court,  tbe  appellate  court  may, 
and  It  oogbt  to,  set  It  aside.  To  warrant  it 
In  detomlnlng  there  is  no  aubstantlal  evi- 
dence because  of  Inherent  ImprobabUltr, 
there  mnst  exist  dther  a  lAiyslcal  Impossi- 
bility of  the  evidence  b^ng  true,  or  such  a 
state  of  fiicts  so  dea^  apparent  that  noth- 
ing need  be  assumed  nor  any  Inferences 
drawn  to  convince  the  ordinary  mind  at  the 
ftlalty  of  the  story.  The  appellate  court 
wlU  not  Indulge  in  lengthy  and  dubious  com- 
putations, nor  seek  far  tm  a  reaara,  no 
matter  how  ingenious  may  be  the  argument 
by  which  it  Is  urged,  to  determine  that  wit- 
nesses have  committed  perjury.  It  Is  its 
duty,  If  possible  to  barmonlze  apparent  In- 
consistency in  their  statements,  and  to  do 
this  it  will  Indulge  In  every  reasonable  pre- 
sumption of  fact 

[3]  The  entire  record  In  the  present  case 
discloses  ample  evidence  to  support  the  partic- 
ular finding  of  probative  fact,  as  well  as  the 
findings  of  ultimate  facta  made  by  the  Judge 
who  tried  the  case.  The  views  of  this  court 
are  In  accord  with  those  findings. 

The  judgment  is  affirmed. 

We  concur:  IiiLMGDON,  P.  J.;  BAVBN,  J. 


(40  Cal.  App.  108) 

BECKETT  T.  ErrUABT.    (Oiv.  2S01.) 

(District  Court  of  Appeal,  Second  District,  Divl- 
aion  1,  California.  February  27.  1919.  Re- 
hearing Denied  by  Boprone  Court  April  28, 
1919.) 

Appkai,  and  Ebbob  «a»8S7(2)— Blarms  Rb- 

VIEWABLII— RBCOBD. 

Docamentary  evidence  before  tbe  appellate 
court  OQ  SD  appeal  cannot  be  considered  on  a 
tubsequent  appeal,  where  BDch  evidence  is  not 
contained  In  the  record  on  the  ■obsequeat  ap> 
peaL 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  W.  Shenk,  Judge. 

ActKrn  by  Ida  R.  Bedtett  against  Z.  B. 
Stuart  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

See,  also,  35  Cal.  App.  796,  171  Pac  107. 

J.  W.  Hocker,  Boclier  &  Austin,  Slmms 
&  Fulwlder,  and  Stephen  Monteleone,  all 
of  Los  Angeles,  for  appellant. 

Rnt>ert  B.  TurnbuH,  Of  Pasadena,  Joe  Cri- 
der  and  Hugh  Kelley,  both  of  Los  Angeles, 
for  respondent. 

C0NRE3T,  P.  J.  The  defendant  appeals 
from  the  Judgment  entered  herein  on  the  9th 
day  of  February,  1917.  On  aM>eal  from  a  for- 
mer Judgment  in  this  action  tbe  Judgment 


REPORTER  (Cal. 

was  reversed.  28  Cal.  Appi  S73, 18P  Pac.  115. 
After  a  second  trial  of  the  ftctton  Judgment 
has  been  entered  a  second  time  In  favor  of 
the  plaintiff.  Tbe  pleadings  have  not  been 
amended,  and  tbe  Issnea  at  tbe  second  trial 
wwe  tlie  same  as  at  the  first  trial.  In  tbe 
former  dedsku  on  appeal  this  court  said*. 

"In  diis  action  pi«iiit<*  alleged  that  ahe  in- 
trusted to  detfendant  for  the  purpose  of  ooUee- 
tion  a  certain  note  and  mortgage  then  owned  by 
her,  executed  by  one  Juliet  Boms,  upon  wbiefa 
there  was  due  and  payable  the  sum  of  f 1,500; 
that  on  December  30,  1900,  said  Burns  paid  the 
same  to  defendant  who  appropriated  it  to  his 
own  use  and  refused  to  pay  the  same,  or  any 
part  thereof,  to  plaintiff.  These  allegations, 
other  than  the  refusal  to  pay,  are  denied  by  the 
answer,  which  further  alleged  that  In  December, 
1009,  raid  Bums  paid  to  defendant  tbe  ram  of 
f 1,000  for  the  use  of  one  Samighansen,  who  on 
December  22, 1900,  made  and  delivered  to  plain- 
tiff hta  note  therefor,  which  said  mum  was  at 
the  time  a  loan  made  by  plaintiff  to  Samig- 
hansen of  tbe  funds  then  belonging  to  her  in 
tbe  hands  of  said  Bums ;  that  on  July  12,  1910, 
for  a  valuable  consideration,  plaintiff  sold  and- 
transferred  to  defendant  said  note  so  made  to 
her  \u  Samighao8«i.  *  *  *  It  as  alleged  in 
the  answer,  plaintiff,  prior  to  <he  bringing  of  the 
suit  to  wit  on  July  12,  1910.  for  a  valuable 
consideration,  sold  and  delivered  said  promissoiy 
note  to  defendant  Buch  fact  would  constitute  a 
sufficient  defense  to  the  action.  Moreover,  tbe 
affirmative  allegation  of  the  answer  that  on 
July  12, 1910,  plaintiff,  for  a  valuable  considera- 
tion, sold  and  transferred  tbe  note  to  defendant 
which  as  such  constituted  a  defense,  tendered  a 
material  issue,  as  to  wliicfa  defendant  was  en- 
titled to  a  finding  by  the  coait.  For  this  rea- 
son, if  lor  no  other,  tiie  judgment  should  be  re- 
versed; and  it  is  so  ordered." 

The  evidence  received  by  the  court  at  the 
second  trial  is  not  before  us  on  appeal,  the 
appeal  being  upon  the  Judgment  roll  alone. 
The  findings  of  the  conrt  upon  which  the 
present  Judgment  rests  are  fully  resiMUslve 
and  adverse  to  the  affirmative  defense  con- 
tained in  defradant's  answer.  Tbe  facta, 
which  are  fully  set  out  in  the  findings,  show 
that  the  Samlghausai  transaction  was  a 
subterfuge,  under  and  by  means  of  whidi  ap- 
pellant ai^lied  tbe  plaintiff's  money  to  Us 
ovni  use  without  ber  knowledge  or  consmt. 

E^irther,  "the  court  finds  tiiat  It  is  not  true 
that  the  amount  evidenced  by  said  SamiiAans^ 

note  or  any  sum  or  at  all  was  ever  loaned  hy 
the  plaintiff,  Ida  B.  Beckett  to  said  F.  Samig^ 
bausen,  and  the  court  finds  that  tt  is  not  true 
that  on  the  12tb  day  of  July,  191.0,  or  at  any 
time  or  at  all  for  a  valuable  consideration  plain- 
tiff sold,  assigned,  and  delivered  said  promissory 
note  to  the  defendant.  Tlie  court  finds  that 
subsequent  to  the  execution  of  the  Sami^iauMm 
note,  to  witv  the  note  executed  by  said  F.  Sami|p> 
hausen  In  favor  of  Ida  R.  Beckett,  the  said  Ida 
R.  Beckett  indorsed  said  note  to  Z.  B.  Stuart, 
the  defendant  herein,  for  the  purpose  ot  coUeo- 
tion  and  for  such  purpose  only ;  thst  at  no  time 
was  the  said  defendant  Z.  B.  Stuart,  the  owner 
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of  or  entitled  to  the  proceeds  of  aaid  note.  The 
court  Snds  that  at  the  time  of  the  indorsement 
of  said  note  by  the  plaintiff  to  the  defendant 
for  the  parpose  of  collection  the  said  plaintiff 
was  not  apprised  of  the  actual  transaction  by 
which  the  said  F.  Samighausen  had  made,  exe- 
cuted, and  delivered  said  note  fn  favor  of  the 
plaintiff,  and  at  said  time  plaintliE  had  no  knowl- 
edge of  the  real  fi&cts  of  aald  transactloo. 

"Tht  court  finds  that  the  instrament  pnrporb* 
ing  to  be  an  assignment  of  the  Samighausen 
note  in' favor  of  the  defendant,  Z.  B.  Stuart,  and 
'  purported  to  have  been  executed  by  the  plaintiff, 
Ida  R.  Beckett,  which  instrumeDt  Is  marked 
'Defendant's  Exhibit  4,'  was  not  signed  by  Ida 
B.  Bockett,  and  that  the  signature  thereon,  pur- 
porting to  be  that  of  Ida  B.  Beckett,  is  not  her 
Bgnatare." 

Appellant's  assignments  of  error  are:  (1) 
l^iat  the  court  erred  In  renderlns  a  Judgment 
not  supported  by  the  pleadings  and  findings ; 
(2)  that  the  court  erred  in  rendering  judgment 
based  upon  findings  outside  of  the  issues  Join- 
ed by  the  complaint  and  answer ;  (3)  that  the 
court  erred  in  failing  to  apply  the  law  of  the 
case  as  announced  by  the  appellate  court 
on  the  former  appeal.  None  of  these  con- 
tentions can  be  sustained.  The  cause  of 
action  set  forth  In  the  complaint  was  for 
moneys  of  the  plaintiff,  received  by  the  de- 
fendant and  wrongfully  retained  by  him. 
The  facts  alleged  were  established,  and  the 
affirmative  defense  was  refuted.  The  court 
did  not  base  its  Judgment  upon  findings  out- 
side of  the  issues  presented  by  the  pleadings. 
The  decision  rendered  is  not  in  conflict  with 
the  law  of  the  case  as  established  on  the 
former  appeal.  We  do  not  agree  with  the 
claim  of  counsel  for  ai^Uant  that  the  docu- 
mentary evidence  before  the  court  on  the 
former  appeal  (none  of  it  being  In  the  present 
record)  is  before  ns  for  the  purposes  of  this 
appeal.  The  case  on  second  trial,  as  shown 
by  the  findings.  Is  very  materially  different 
In  its  facts  fran  the  case  as  stated  In  the 
former  decision  made  by  this  court 

The  Judgment  ts  afflmed. 

Weconcnr:  8BAW,  J.;  JAMES,  J. 


(40  cjo.  App.  un 

R.  N.  NASON  ft  CO.  v.  KBNNBJDT. 
<Oiv.  2687.) 

CDIatiict  Coart  of  Appeal.  Second  District,  Cali- 
fornia.   March  1,  1910.    Befaearing  Denied 
Supreme  Court  April  28,  1019.) 

X.  GtTAHABTT  «=)38a)  —  CONBTBUCTION— Ul* • 
CXBTAIHTT— CONTIRTJIITO  GCABANTT. 
Where  there  is  uncertainty  as  to  whether  a 
contract  of  guaranty  was  condnuing  or  not,  the 
court  must  resort  to  the  circumstances  under 
which  the  instrument  was  executed. 


2.  BVIDBNOI  ^»401(D  —  PaBOL  ETZDKirai  — 

AMBIGUm  OF  GUASASTT. 

Where  a  guaranty  is  susceptible  either  of 
the  interpretation  that  it  is,  or  that  it  Is  not, 
continuing,  in  determining  intention  of  the  par- 
ties, the  ambiguity  may  be  explained  by  parol 
evidence  of  the  situation  and  surroundings  of 
the  parties,  and  the  guaranty  interpreted  in  the 
light  of  such  drcumstances. 

3.  GUABANTT  «=s38(2)— CONTINUIWO  GHABAC- 
TER. 

Mother'a  guaranty  of  her  son's  account  with 
plaintiff  "up  to  the  sum  of  seven  hundred  fifty 
($750.00)  dollars  for  what  goods  in  your  line  he 
may  purchase  from  you,"  in  view  of  the  circum- 
stances, held  to  cover  oidy  the  son's  initial  order, 
and  not  to  Imto  been  ctrnthmliig  and  to  cover 
future  transactions. 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  Cbarles  Monroe,  Judge. 

Action  by  R.  N.  Nason  &  Co.,  a  corporation, 
against  Maria  J.  Kennedy.  From  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

W.  T.  Craig  and  Bert  P.  Woodard.  both  of 
Los  Angeles,  and  Henry  K  Beatty,  of  San 
Francisco,  for  appelant 

F.  A.  ScepheuBon,  of  IjOb  AngeleB,  for  re* 
spondeoL 

SHAW,  J.  PlaintiCr  appeals  from  a  Judg- 
ment entered  In  favor  of  defendant  in  an  ac- 
tion brought  to  recover  upon  a  written  guar- 
anty ezecitted  by  defendant,  as  follows: 

"July  24,  1914. 
"R.  N.  Nason  &  Co.,  San  Francisco,  Califor- 
nia.—Gentlemen:  I  do  hereby  guarantee  the  ac- 
count of  Ia  C.  Kennedy  up  to  the  sum  of  seven 
hundred  fifty  (9760.00)  dollars,  for  what  goods 
In  your  line  he  SMy  purchase  from  yon,  and  it  is 
underatood  that  if  ha  does  not  pay  his  bills  un- 
der the  terms  of  purchase  that  I  will  pay  them 
or  see  that  they  are  paid. 
"Respectively  Tours, 

Mrs.  Maria  J.  Kramedy.** 

Appellant  contends  that  this  Instrument 
constituted  a  "continuing  guaranty,"  as  de- 
fined by  section  2814,  Civil  Code;  whereas, 
respondent  inslsta  that,  as  found  by  the 
court,  it  should  be  construed  as  a  guaranty 
for  goods  bought  to  the  extent  only  of  $750, 
which  sum  having  been  paid  by  L.  C.  Ken- 
nedy, the  obligation  of  the  guaranty  was  dis- 
charged. 

[1,2]  WhUe  by  thlsi  writing  defendant 
guarantees  the  account  of  L.  C.  Kennedy  aod 
agrees  that  if  he  does  not  pay  his  bills  she 
will  pay  them,  nevertheless  it  Is  silent  as  to 
what  particular  account  or  bill  It  had  refer- 
ence to.  There  Is  nothing  contained  therein 
disclosing  with  certainty  that  the  parties 
Intended  the  guaranty  should  cover  liability 
Incurred  in  successive  transactions  covering 
an  Indefinite  period  of  time.  Hence,  by  rea-r 
son  of  such  uncertainty,  we  must,  In  detet^ 
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mining  the  Intention  of  the  parties  thereto, 
resort  to  tbe  drcnmataneeB  under  whldi  ilie 
instmmeDt  wu  executed.  First  Kational 
Bank  T.  Bowers,  141  Gal.  253,  74  Pac.  856. 
These  drcnmstances,  as  disclosed  by  the  erl- 
dence,  are  as  follows:  In  July,  1914,  de- 
fendant's son,  Ia  a  Kennedy,  Mng  desirous 
of  engaging  in  the  mercantile  business,  placed 
an  Initial  order  for  a  stock  of  goods  with  tbe 
Los  Angeles  agoit  of  plainttff,  whose  prlnd* 
pal  place  of  bu^ess  was  in  San  Francisco. 
Upon  receiving  this  order,  plaintiff  wrote  to 
the  agent  from  whom  It  had  received  the 
same,  stating  In  substance  that  It  could  not 
make  edilpmoit  of  the  goods  unless  paymoit 
thereof  was  guaranteed,  and  inclosed  with  Its 
letter  the  form  ot  guaranty,  with  the  request 
that  the  agmt  get  Kennedy  to  hare  his  moth- 
er  sign  tbe  same^  and  saying: 

"We  anderstand  she  is  responsible  and  thus 
we  would  be  protected  for  this  amonat," 

Plaintiff  further  stated  in  ttie  letter: 

"Mr.  Kennedy  dionld  be  wHUng  to  make  this 
guaranty  iKcause  on  the  terms  you  are  dedrons 
of  mabins  to  bim,  he  should  be  in  a  portion  to 
take  care  of  bis  indebtedness  earily,  but  as  a 
precaution  and  aa  a  safeguard  and  on  accomit 
of  the  conditions  under  which  he  is  going  into 
butdness  and  also  on  account  of  the  presait 
financial  situation,  we  must  Insist  npim  a  guar- 
anty." 

0.  Kennedy,  In  substance^  testified  that 
I^lntlff*B  agent,  Mr.  Hambly,  who  was  in- 
structed to  secure  the  guaranty.  In  requesting 
same  told  him  that  plaintiff  thought  his  order 
too  large  and  had  reduced  It  to  approximate- 
ly $750,  to  the  extent  of  which  value  they 
were  willing  to  ship  the  goods  in  filling  his 
order,  If  payment  thereof  was  guaranteed  by 
his  mother;  that  there  was  no  arrangement 
or  understanding  for  the  purchase  of  other 
goods  from  plaintiff  than  this  Initial  order 
which  the  guaranty  was  intended  to  cover. 
Kennedy  did  from  time  to  time,  while  con- 
ducting his  business,  buy  other  goods  from 
plaintiff,  tbe  total  amount  of  whldi  was 
91^881.02,  upon  which  he  paid  all  but  a  bal- 
ance of  $747.27,  for  which  suit  is  brought 

"Where  a  merchant  sells  goods  to  a  custmnw 
under  a  gnaranty  from  a  third  person  t^t  they 
will  be  paid  for,  and  afterwards  sells  him  other 
goods»  the  first  money  he  rec^ves  from  the  pur- 
diaser  dioold  he  applied  to  the  psyment  of  the 


goods  covered  by  the  guaranty.**  Carson  v. 
Reid,  187  CaL  288,  70  Pac.  80;  Marx  v. 
Scbwartt,  14  Or.  178. 12  Pac.  288. 

The  former  case  Is  also  anthorl^  for  the 
statement,  quoted  from  Melville  v.  Hayden, 
3.  Bam:  A  Aid.  693,  that  'it  ought  to  appear 
unequivocally  that  it  was  the  Intendon  of  the 
defendant  to  guaranty  *  *  *  payment 
for  goods  to  be  furnished  from  time  to  time.** 
and  "that  in  every  doubtful  case  the  presnmp- 
tion  ought  to  be  against  holding  a  guaranty - 
to  be  continuing." 

Looking  solely  and  alone  to  the  guaranty, 
It  cannot  be  said  that  it  expresses  an  Inten- 
tion of  the  parties  that  It  was  to  be  a  guar- 
anty for  a  line  of  credit  to  the  erteat  of  $750 
to  be  extended  by  plaintiff  to  L.  0.  Kennedy 
and  covering  future  transactions.  Its  \a» 
guage  is  equally  susceptible  of  either  inter- 
pretations, viz.,  that  It  is  or  la  not  continuing. 
Hence  an  ambiguity  arises  which  may  be  ex- 
plained by  parol  evidence  of  the  situation  and 
surroundings  of  the  parties  and  the  guaranty 
Interpreted  in  the  light  of  such  circomstances. 
BeU  T.  Bruen,  42  U.  S.  (1  Horf.j  185,  11  U 
Ed.  80. 

[3]  In  Tiew  of  the  fact  that  L.  O.  Kennedy 
was  for  tbe  first  time  applying  to  the  plain- 
tiff for  the  purchase  of  goods,  which  plaintiff 
refused  to  furnish  except  upon  a  gnaranty  of 
payment  therefor,  and  ttiere  being  no  arrange- 
ment for  a  line  of  credit  and  no  understand- 
ing that  other  purchases  were  to  be  made  or 
contemplated,  ta.kea  in  connection  with  the 
statements  made  by  plaintiff's  agent,  it  maj 
fairly  be  said  that  the  parties  imderstood 
and  intended  the  guaranty  to  cover  such  ini- 
tial order  only.  Had  It  been  intended  to 
cover  future  transactions,  It  should  have  been 
so  worded  as  to  include  the  same;  but,  as 
stated,  it  is  silent  as  to  the  time,  accounts,  or 
bills  which  it  was  to  cover. 

The  evidence  supports  the  finding  of  the 
trial  court  that  It  was  intended  to  cover 
the  initial  order  of  goods  only,  without  which 
plaintiff  was  unwilling  to  furnish  the  same. 
The  foregoing  view  renders  it  unnecessary 
to  consider  whether  or  not  the  evidence  sup- 
ported tbe  finding  of  the  court  that  there  was 
no  consideration  for  the  guaranty. 

The  Judgment  is  affirmed. 

We  concur:  CONBUT,  P.  X;  JAMBS,  J. 
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(40  Cal.  App.  68) 
PAItKEB  T.  SWETT  et  aL    (CIt.  2617.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1.  California.  Feb.  26,  1919.  Re- 
hearing Denied  March  28,  1919;  Denied  by 
Supreme  Coort  April  28,  1819.) 

1.  EABEMElfTfl    «E»42  —  PABTITZOH  DXEDB  — 

GoNSisucTKHf— Land  Svbjsot. 
Where  plain tift  and  defendant  acquired  land 
through  parties  who  had  divided  it,  easements 
in  favor  of  one  reserved  in  the  partition  deed 
cannot  be  held  as  against  a  parcel  of  land  ad- 
joining that  divided  which  was  acquired  b;  the 
servient  owner  after  the  partition  deeds  were 
made;  Civ.  Code,  8  1106,  relating  to  subse- 
quently acquired  title,  passing  by  operation  of 
iaw,  being  without  application  thereto, 

2.  QuiETiKa  Trruc  ^=^2  —  Eabeuhis  — 
Pipe  Link  Kioht  of  Wat. 

The  right  to  an  easement  or  a  right  of  way 
for  a  p^)e'  line  is  one  to  which  the  title  may 
be  quieted,  althooflt  the  line  has  not  been  von- 
stmcted. 

3.  QuxETiNa  Title  «s>10(2)  —  Pifb  Liitb 
Right  of  Wat— Titix— Bodndabxbs  Not 
Descbibed. 

Although  a  right  Of  way  for  a  pipe  line 
does  not  definitely  describe  the  route  of  the 
line,  it  must  be  held  that  a  reasonable  route 
was  intended  and  title  may  be  quieted  to  sucdi 
route,  and  it  Is  customary  for  the  court  to  des- 
ignate for  the  parties  what  would  be  a  reasou- 
ble  roate  under  the  circumstances  in  evidence^ 

4.  DiBUfiSAi.  AUD  Nonsuit  «=>68(4)  — 
Gbounds— Insdfucienct  of  Cohflaint.. 

Where  an  objection  to  the  form  of  the  ac- 
tion would  go  to  the  question  of  the  sufficiency 
of  the  complaint  as  stating  a  cause  of  actim, 
which  had  been  decided  by  the  trial  court  in 
overruling  a  demorrer,  the  question  was  not 
a  proper  one  for  consideration  upon  a  motion 
for  nonsuit 

6.  QuiETiNO    TiTLx     «=>46— Nonsuit— Di8- 

Where  the  court  granted  a  nonsuit  in  favor 
of  all  defendants,  and  one  defendant  had  ex- 
press disclaimed  any  interest  in  the  rights 
amceming  title  sought  to  be  quieted,  mmaolt  am 
to  him  was  error. 

6.  QUIETINO  TlTLK    «S37(4)  —  jDOOHXnT  OF 

Nonsuit  as  to  Baseuerts— Cloud  on  Ti- 
tle. 

Where  tlie  answer  of  a  defendant  denied 
that  plaintiff  la  the  owner  of  all  or  any  of  the 
five  eaaementa  allegied,  which  became  a  matter 
in  iasue,  a  judgment  of  nonsuit  against  the 
plaintiff  in  Ids  suit  to  q^t  his  title  to  these 
rlghUi  is  a  cloud  upon  his  title,  and  the  fact 
tiiat  he  may  be  using  them  at  the  present  mo- 
ment without  objecdon  from  the  defendants 
does  not  remedy  the  injnstice. 

7.  BaSHDURB  «S936CB)  —  PBKSOBmiON  — 
ADTEBSB  CLAHC  OB  HoLDXNO— EVIDlNOK. 

In  order  tot  the  statute  of  limitations  to 
run  against  the  right  of  the  holder  of  an  ease- 
ment, there  must  be  definite  and  positive  evi- 


dence (tf  an  adv«M  dalm  and  an  adverse  hold- 
ing. 

8.  Easeuents  ^=>8(2,  S)— Advkbse  Posses- 

BION— EIVIDENCE— ExPBESB  RECOGNITION. 
Express  recognition  of  the  rights  of  plain- 
tiff as  die  owner  of  the  dmoinant  estate  in 
deeds  to  the  servient  estate  containing  reserve- 
tions  there(^  Is  contrary  to  any  daim  of  ad- 
verse possession  to  sudi  easements. 

9.  Easeuents  <&=>30(2)  —  Right  of  Wat  bt 
Grant— Nonuseb->Abandonuent. 

Although  plaindff  and  his  predecessors  have 
n^lected  for  28  years  to  exercise  their  right 
to  lay  a  pipe  line  uptm  a  right  of  way,  they . 
have  not  lost  snch  right,  for  an  easement  found- 
ed upon  a  grant  cannot  be  lost  by  mere  non- 
user,  no  matter  how  long  that  nonuser  may  con- 
tinue, and  it  may  be  lost  by  abandonment  only 
when  the  intention  to  abandon  (dearly  appears. 

Appeal  from  Superior  Court.  Napa  Coun- 
ty; Henry  C.  Gesford.  Judge. 

Actiim  by  Homer  a  Paitrar  asainst  B.  G. 
Swett  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Order  a^eal- 
ed  from  reversed,  with  Instmctloiis. 

Samuel  O.  Wlel  and  Wm.  B.  Colby,  both 
of  San  Francisco,  and  Percy  S.  King  and 
Clarence  N.  Ri^lns,  Iwth  of  Napa,  for  ap- 
pellant. 

B.  P.  Henshall  and  Luther  Eildns,  both 
of  San  Frandao^  for  raqrandenta. 

KERRIGAN.  J.  This  Is  an  appeal  from  a 
Judgment  for  defendants  following  an  order 
of  nonsuit  The  action  was  to  quiet  title  la 
the  plaintiff  to  certain  easements  upon  the 
lands  of  defendants  alleged  to  be  appurte- 
nant to  the  land  of  plaintiff.  A{>pellant  con- 
tends that  the  nonsuit  was  improperly 
granted. 

The  facts  ot  the  case  are,  briefly,  these: 
In  1890,  W.  W.  Thommon  and  Horace  B. 
Chase  were  the  owners  in  common  of  cer- 
tain lands  in  Napa  county.  On  May  7th  of 
that  year,  this  land  was  partlti<med  be- 
tween them.  Thompson  received  by  the  par- 
tition deed  the  southern  half  of  the  original 
tract*  and  Chase  lec^ved  the  northern  halt 
By  mesne  conveyancoi  the  soathem  half 
became  the  property  of  the  present  plalntifr 
and  the  northern  half  became  the  property 
<tf  die  defendant  Swett  By  the  pardtimi 
deed,  above  referred  to»  Thompsm,  the  pred-' 
ecessor  in  dUe  of  plaintiff,  reserved  to  him- 
self five  servitudes  or  easements  over  and 
upini  the  northern  half  of  the  land,  whidi 
land  Is  at  diis  time  die  propert7  of  die  de* 
fendant  Swett  ^ese  easements  are  ex- 
pressed as  follows  in  the  partidw  deed: 

"And  the  said  party  of  the  first  part  her^y 
excepts  and  reserves  from  the  operation  of  this 
cMiveyance  unto  himself  his  heirs  and  asdgns 
forever,  and  as  appurtenant  to  the  tract  of  land 
adjoining  the  above  described  premises  on  the 
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south,  whidi  has  ttiis  day  been  rrented  by  the  | 
party  of  the  Becond  part  to  the  party  of  the  first 
part,  and  to  which  conveyance  or  (rant  refer- 
ence Is  hereby  had  and  made  for  a  description 
of  the  lands  so  adjoining  on  the  south,  the  fol- 
lowing riebta,  privileges  and  easements,  to  wit: 
"First  A  riglit  of  way  over,  in,  along  and 
through  all  roads  upon  the  above  deHcrit>ed 
premises. 

"Second.  A  right  of  way  over,  in,  along  and 
through  all  avenues  in  the  vineiyard  upm  said 
lands  so  long  as  said  avmaea  shall  continue  to 

exist  either  in  vineyard  or  orchard. 

"Third.  A  right  to  take,  use,  appropriate,  di- 
vert, lead  and  carry  away,  in  pipes  or  otherwise, 
one-half  of  the  waters  flowing  or  that  may  flow, 
in  the  stream  on  said  premises,  to  be  taken  at 
or  near  the  point  where  the  waters  of  said 
stream  are  now  partially  diverted  in  pipes  lead- 
ing to  the  dwelling  on  said  premisea 

''Fourth.  The  right  of  way  for  a  line  of  pipe 
for  water  from  the  point  where  said  water*  may 
be  diverted  over,  across,  in  and  through  said 
premises  to  the  said  adjoining  tract  on  the 
south,  such  pipe  to  be  laid  so  as  not  to  intei^ 
fere  with  the  proper  cultivation  of  said  prem- 
ises, and  alBo,  the  right  at  all  times  to  enter  in 
and  upon  said  premises  for  the  purpose  of  view- 
ing, (hanging,  repairing  or  reserving  said  pipe 
that  may  be  so  laid,  and  making  and  maintain- 
ing a  proper  division  <A  such  water. 

"Fifth.  Hie  right  to  enter  in  and  upon  said 
premises  and  mine  and  quarry  from  the  rock 
quarry  on  said  premises,  such  rock  as  he  may 
.  see  fit,  with  the  right  to  remove  the  same." 

Hie  defendant  Garlston  answered,  claim- 
ing an  interest  in  the  northern  half  as  a 
mortgagee  only— and  bis  rights,  of  course, 
would  be  determined  by  those  of  the  defend- 
ant Swett.  his  mortgag6r.  The  defendant 
Clarence  Grange  disclaimed  all  Interest  in 
the  land. 

[1]  At  the  outset  we  will  consider  the 
right  of  plalntifr  to  charge  these  easements 
and  servitudes  so  reserved  against  the  north- 
ern half  of  the  original  tract,  against  an  ad- 
^Ining  parcel  of  land  also  described  in  the 
complaint,  which  was  acquired  by  Chase 
some  time  after  the  partition  deeds  were 
made,  and  which  passed  with  the  other  land 
to  the  defendant  SwetL  We  think  this  can- 
not be  done-  The  partition  deeds,  in  terms, 
referred  only  to  the  land  originally  held  In 
the  one  tract  This  was  all  the  land  that 
was  In  contemplation  of  either  i>arty.  Ap- 
pellant states  that  the  third  tract,  after- 
ward acquired  by  Chase,  contained  some  at 
the  headwaters  of  the  stream  of  water 
which  flows  upon  the  land  partitioned,  and 
argues  that  a  half  interest  in  the  entire 
stream  was  granted  by  the  partition  deed, 
and  therefore,  the  predecessor  of  the  defend- 
ant:' having  later  acquired  title  to  a  portion 
of  the  thing  which  he  had  previously  grant- 
ed to  Thompson,  that  later  acquired  title 
would  redound  to  the  beneflt  of  his  grantee 
Thompson  and  his  successors  In  Interest  un- 
der the  provisions  of  section  1106,  Civil 
Code.  We  think  this  section  does  not  apply 


to  the  present  case.  It  Is  very  clear  tnm 
tbB  entire  instnnnent,  and  from  Qie  situa- 
tion of  the  partlea  Oiemselves,  that  there 
was  no  intention  to  convey  anything  but  a 
right  to  the  use  of  the  water  which  was  up* 
on  the  northern  half  of  the  original  tract  of 
land.  Indeed,  the  deed  itself,  after  describ- 
ing the  piemlaes  constituting  the  northern 
half  of  the  original  tract,  grants  the  "right 
to  take,  use,  appropriate,  divert,  lead  and 
carry  away,  in  pipes  or  otherwise,  one-half 
of  the  waters  flowing  or  that  may  flow  In 
the  stream  on  said  premises,  to  be  taken,** 
etc. 

Therefore,  aa  to  the  portion  of  the  land 
owned  by  Uie  defendant  Swett  which  was 
acquired  by  her  predecessor  in  Interest  after 
the  partition  of  the  original  tract  between 
Thompson  and  Chase,  we  think  the  ncHuuit 
was  properly  granted. 

[2]  As  to  the  portion  of  the  land  .owned  by 
defendant  Swett,  which  was  acquired  by  her 
throagh  mesne  conveyances  from  Chase 
which  originally  was  a  part  of  the  tract 
partitioned  between  Thompson  and  Chase, 
we  are  of  a  different  opinion.  The  point  Is 
raised  In  the  statement  of  the  trial  court  in 
granting  the  nonsuit,  and  In  the  arguments 
of  counsel,  that  an  action  to  quiet  title  Is 
not  the  proper  form  of  action  for  the  plain- 
tiff to  pursue;  particular  stress  being  laid 
npon  the  argument  that  title  cannot  be  quiet- 
ed to  a  pipe  line  not  in  existence.  The 
easement  in  regard  to  a  pipe  line  was  of  a 
"right  of  way  for  a  idpe  line."  It  has  been 
repeatedly  bdd  that  the  ri^t  to  an  ease- 
ment of  Uiis  kind  may  be  quieted.  Stone  t. 
Imperial  Ca,  173  Cal.  38,  1S9  Pac.  IQi ;  Ai^ 
royo,  etc.,  Co.  t.  Dorman,  137  Cal.  611,  612, 
70  Pac.  737 ;  Los  Angeles  r.  Lob  Angeles  Co., 
1S2  Cal.  647,  93  Pac.  869^  U3S;  Verdugo  t. 
Verdugo  152  Cal.  655.  03  Pac.  1021 ;  Los  An- 
geles T.  Hunter,  150  CaL  001,  lOS  Pac.  755; 
Watson  T.  Lawson,  106  CaL  236,  135  Pac. 
061;  Bylogton  t.  Sacramento^  170  CaL  132, 
148  Pac:  TOL 

[I]  It  Is  true  that  the  route  of  the  pl|ie 
line  is  not  definitely  described  in  the  deed, 
but  It  has  been  held  that  In  such  a  case  a 
reasonable  route  is  bitended,  and  title  may 
be  quieted  to  such  reasonable  route.  Bal- 
lard T.  Titus,  157  CaL  683,  110  Pac.  118; 
ClT.  Code,  I  1418;  Snlloway  t.  SaUoway,  100 
CaL  513, 117  Pac.  622;  Stone  t.  Imperial  Co., 
173  Cal.  89,  109  Pac:  164;  Bylngton  Sae- 
ramento  Ca,  170  CaL  132, 148  Pac.  78L 

It  l8  proper  and  customary  under  sndi 
(drcumstances,  in  view  tif  the  general  eqni- 
Uble  ]ttriadictl<»  to  do  fuU  and  complete 
Justice  in  one  action,  for  the  oourt  to  dedg- 
nate  for  the  parties  Just  what  would  be  a 
reasonable  route  under  all  the  dreumataoo* 
es  in  evidence.  Ballard  r.  Titus,  157  CaL 
683,  110  Pac.  118;  Davidson  t.  Ellis,  9  CaL 
App.  145,  98  Paa  254;  Gazos,  etc.,  Ca  t. 
Cobum.  8  CaL  App.  158.  86  Pac.  8S9l 
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[4]  HoweTW,  tlie  objection  of  respondent 
as  to  the  form  of  tbe  action  wonM  go  to  the 
qnesdoD  of  whether  or  not  the  coibplalnt 
stated  a  cause  of  action,  and  this  Qnestlcm 
had  been  decided  by  the  trial  court  la  over- 
mling  defendant's  demurrer  to  the  com- 
plaint It  was  not  a  proper  consideration 
upon  the  motion  for  nonsuit.  Keefe  t. 
Eeefe,  19  CaL  App.  315,  125  Pac.  029.  Bnt 
the  question  has  been  raised  and  argued  by 
both  counsel,  and  It  Is  stated  by  the  trial 
court  as  a  reason  for  granting  tbe  n<msult. 
It  will  probably  become  material  at  tbje  next 
trial  of  the  action,  and  we  have  therefore 
discussed  U  here. 

[f]  The  court  granted  tbe  nonsuit  In  favor 
of  all  the  defendants.  Defendant  Orange 
had  expressly  disclaimed  any  Interest  in 
the  rights  sought  to  be  quieted.  Clearly  as 
to  this  defendant,  tbe  nonsuit  was  error. 

[1]  Again,  the  trial  coart  granted  a  non- 
suit as  to  all  the  easements  sought  to  be 
quieted.  It  la  admitted  In  the  brief  of  re- 
spondent, and  upon  the  hearing  In  this 
conrt,  that  at  the  trial  the  right  of  the 
plaintiff  to  three  of  tbe  easements  was  ex- 
pressly conceded  by  the  defendants.  In  re- 
spondent's brief  we  have  tiie  following  state- 
ment : 

record  below  on  the  motion  for  a  non- 
suit shows  that  counsel  (or  the  defendant  ex- 
pressly stated:  The  roadways,  which  by  the 
way,  your  honor,  are  not  In  dispute  between 
us,  as  to  the  roads,  there  Is  no  doubt  as  to  the 
right  of  Parker  to  these  roads.'  And  appel- 
lant's counsel  will  probably  concede  that  these 
roads  are  being  used  by  plalntll  to  this  day. 
And  not  alone  was  this  concesdon  made  at 
the  trial,  but  the  roads  and  avenues  referred  to 
are  In  use  by  the  plaintiff  up  to  this  very  mo- 
ment. He  is  not  therefore  In  any  wis*  ag- 
grieved in  respect  of  tiiem. 

"Nor  is  the  right  of  the  phdntiff  to  enter 
upon  the  premises  and  mine  end  quarry  rock, 
under  the  fifth  easement,  in  dlspate.  The  rec- 
ord shows  that  counsel  for  the  defendant  said: 
'One  of  Ihem  was  the  right  to  go  in  on  the  prem- 
ises and  quarry  rock,  which  is  not  in  dilute 
to  this  day  and  wbldi  has  beat  exercised  by  Mr. 
Parker  and  his  predecessorB.' ** 

However,  the  answer  of  defendant  Swett 
denied  that  tbe  plaintlCC  Is  the  owner  of  all 
or  any  of  the  five  easements,  and  this  be- 
came a  matter  in  Issue.  The  Judgment  of 
nonsuit  against  the  plaintiff  in  bis  suit  to 
quiet  his  title  to  these  rights  is  a  cloud  upon 
bis  title — and  the  fact  that  he  may  be  using 
tbem  at  the  present  moment  without  objec- 
tion from  the  defendants  does  not  remedy 
tlie  Injustice.  We  fall  to  comprehend  the 
logic  of  the  respondent's  position  In  assert- 
ing that  the  plaintiff  Is  entitled  to  these 
rights  and  yet  seeking  to  uphold  a  Judg- 
ment which  dented  them  to  him.  Ai  to 
tliese  three  easements,  unquestionably,  the 
Judgment  of  nonsuit  should  be  reversed.  . 

[7]  Tbe  respondent  argues,  in  aapport  of, 
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Oie  Judgment  regardii^  tbe  easement  for  a 
ri^t  of  way  for  a  pipe  line,  first,  that  the 
statute  of  limitations  has  run  against  plaln- 
tlfTs  right.  It  has  been  repeatedly  held 
that,  in  order  for  the  statute  to  run  in  a 
case  like  this,  there  must  be  definite  and 
positive  evidence  of  an  adverse  claim  and 
an  adverse  holding.  Half  Moon  Bay  Co.  v. 
Cowell,  173  Cal.  543,  160  Pac.  676;  Barlow  v. 
FrUik,  171  Cal.  170,  152  Pac.  290. 

[t,  I]  There  is  distinctly  no  evidence  In  the 
record  of  any  denial  of  plaintiff's  right  un- 
til the  time  when  the  present  defendant  ac-  - 
quired  the  land,  which  was  in  August,  1913 
— less  than  three  years  before  tbe  com- 
mencement of  this  action.  On  the  con- 
trary, tbe  deeds  in  evidence  by  which  the 
successive  grantees  in  the  chain  of  defend- 
ant Swetfs  title  acquired  the  land,  and  the 
deed  to  defendant  Swett  herself  made  in 
1913,  show  in  each  case  an  express  recog- 
nition of  tbe  right  of  plaintiff,  for  each  deed 
ccmtalns  the  reservations  in  favor  of  the 
southern  portion  of  tbe  original  tract,  in  the 
identical  language  of  the  first  deed  to  Chase. 
This  express  recognition  of  plaintiff's  rights 
as  the  owner  of  the  dominant  estate,  by 
each  snccessiTe  owner  of  the  servient  estate, 
is  contrary  to  any  claim  of  adverse  posses- 
sion. It  is  true  that  the  plaintiff  and  his 
predecessors  have  neglected  for  29  years  to 
exerdse  thdLr  r^t  to  lay  a  pipe  line,  bnt 
an  easement  founded  upon  a  grant  cannot  tie 
lost  tqr  mere  nonuser,  no  matter  how  long, 
that  nonuser  may  continue.  Currier  v.  Howes, 
103  Cal.  487,  87  Pac.  521 ;  Walker  t.  UUlng- 
ston,  137  Cal.  401,  70  Pac.  282.  And  such  an 
easement  may  only  be  lost  by  abandonment 
vrhm  the  intention  to  abandon  clearly  ap- 
pears. Moore  v.  Sherman,  52  Mont.  542,  159 
Pac.  967.  In  this  case  there  was  no  intention 
to  abandon,  and  no  evidence  appears  that 
would  Indicate  such  an  intention.  On  the 
contrary,  the  evidence  of  the  plaintiff  is  de- 
cidedly to  the  effect  that  he  never  Intended  te 
abandon  the  right.  The  evidence  of  plaintiff's 
predecessor  In  interest  is  to  the  effect  that  he 
never  exercised  his  right  to  lay  the  pipe  for 
the  reason  that  he  did  not  require  the  water 
during  ills  ownerstiip  of  the  ranch  and  tbe  in- 
stallation of  a  pipe  line  was  quite  expeudve 

"Bfere  &flur«  to  take  and  use  the  water  for 
which  he  has,  at  the  time,  no  need,  will  not 
forfdt  the  right  to  the  vendor,  in  such  a  case." 
Copeland  v.  Fairview  Luid,  etc:,  Co..  16S  CaL 
166,  181  Pac;  119. 

From  our  conclusions;  It  appears  that  the 
nonsuit  should  not  have  been  granted  except 
as  to  that  portion  of  the  land  owned  by  the 
defendant  Swett  wtildi  was  not  Included  In 
the  original  partltlcm  betweoi  Tbmnpson  and 
Chase. 

The  order  appealed  from  is  therefore  re- 
veraed*  with  inatructiona  to  the  trial  court 
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to  proceed  In  accordance  with  th«  riews 
herein  expressed. 

We  concur:  WA8m  P<  J*:  AIGH- 
ABDS.  J. 


(40  Cal.  App.  U} 

SOOTH  T,  SAN  BENITO  OOUNTT  et  al. 

(Civ.  2706.) 

(District  Court  of  Appeal,  First  District,  Divi- 
skm  %  Galifomia.   Feb.  19.  1919.) 

1.  Venub  ^^41  — Changi  of  — Tbial  iw 
CouKTT  or  Detendant's  Residence. 

Hie  joinder  as  party  defendant  of  one 
against  whom  no  cause  of  action  is  stated  does 
not  deprive  the  other  difendants  (tf  the  right 
to  have  the  actira  tried  in  the  count?  of  their 
residence. 

2.  ConimES  «s>142— Bbidges  — Faxlubb  to 

CONffFRDCT— BSBDI.Tina  ACOIDBHTS  —  LU' 
BHilTT. 

A  coontT,  ezerdsiDg  power  for  porposes  m- 
•ential  to  the  pabUt^  sadi  as  the  oonstmctioD 
of  bridge^  is  deoned  an  agency  of  the  state,  and 
is  not  subject  to  liability  for  any  act  or  omis- 
sion ot  Urn  oOcen  in  the  exerdse  of  such  power, 
nnless  an  action  is  given  by  statute. 

3.  BUDQBB  ^9S9(4)-<:onil1T  BOABD  OF  SU- 
FEBViaOBft— LXABZLTTT  FOB  FAII.UBK  TO  COW- 
ffTBUCT  BbIDOW*— DdTT. 

Tb»  supervisors  of  a  county,  who  have  not 
agreed  wttli  Uie  supervisors  ot  adjolninir  county 
■tot  the  reconstruction  of  a  bridge  on  the  county 
line,  parsuant  to  the  legislative  discretion  con- 
ferred on  them  by  Pol.  Oode,  i  2713,  are  not 
liable  for  a  traveler's  iojuries  due  to  failure  to 
reidace  the  bridge. 

4.  YEnint  «=»41  — Chanob  of— Conbidbba- 
TiON  OF  Monow— Fictitious  Defehdaivt. 

A  defendant,  who  is  fictitious  in  fact  as  well 
as  in  name,  and  is  not  brought  into  court,  can- 
not be  r^arded  in  the  consideration  of  a  motion 
by  other  defendants  for  diange  of  venue. 

9.  BbUGBS  ^=»46(S)  —  PEBSMf  AL  IHTOBIBS  — 
OOMPLAIHT^UETICIEIIOT. 

A  complaint  in  an  action  for  personal  in- 
juries received  by  plaintiff  when  defendant's 
automobile,  in  which  be  was  riding,  plunged 
over  an  embankment  where  a  bridge  had  been 
removed,  not  alleging  negligence,  or  facts  from 
wliicb  oegligoice  of  the  defendant  owner  and 
driver  can  be  inferred,  does  not  state  a  cause  of 
action  against  sudi  defendant 

6k  Nbouobnob  «E9l06Ci>--Coim.AiHT— Suf- 
nciBNOT  —  SPBomoAnoN  or  Nboxjoent 

Act. 

In  action  for  personal  Injuries,  It  is  not 
necessary  that  the  term  "negligoice"  be  used  in 
pleading,  but  it  most  appear  by  direct  averment 
that  the  acts  causing  tiie  injury  were  done  neg- 
Ugendy,  wiiere  the  stated  facts  do  not  consti* 
tDte  a  cause  ot  action  unless  done  negligently, 
except  where  the  facts  necessarily  ezdude  hy- 
potheses other  than  that  of  netiigence,  and,  al- 
though it  may  be  sufBdent  to  allege  negligence 
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in  general  terms,  the  partleidar  act  BccAigviflr 

dtme  must  be  specified. 

Appeal  from  Superior  Court,  Santa  Clara 
Cdunty;  P.  F.  Goabey,  Judgfc 

Action  hgr  WllUam  Soath  sgalnst  the  Conn- 
ty  of  San  Benito  and  othen.  From  an  or- 
der of  the  superior  court,  refusing  to  ctaange 
the  county  of  trial,  certain  defendants  ap- 
peal Order  reveroed,  with  dlrectlom  to 
allow  motion  tor  change  of  venue. 

Qeo.  W.  Jean,  of  Holllster,  Wyckoff  &  Gard- 
ner, of  WatsoDvlUe,  Snook  ft  Church,  of  Oak- 
land, and  A.  D.  Shaw,  of  HoUister,  for  a^- 

pellants. 

D.  M.  Burnett  and  James  P.  Sex,  both  of 
San  Jose,  for  reepondrait. 

LANODON,  P.  J.  nds  Is  an  appeal  tnm 
the  superior  court  of  the  county  of  Santa 
Clara  refusing  to  change  the  place  of  trial 
of  this  action  to  San  Bralto  county.  Tb» 
action  Is  one  to  recover  damages  tor  perHoal 
Injuries  sustained  by  ttie  plaintifl  in  an  acd* 
dent  lo  whldi  an  automotrile  in  which  he  waa 
riding  plunged  ovw  a  predplce  Into  the  bed 
of  San  Felipe  credc  It  Is  allied  ttiat  the 
center  line  of  San  Felipe  creek  la  the  bound* 
ary  line  between  the  connties  of  San  B^to 
and  Santa  Clara;  that  a  county  road  and 
public  highway  led  from  Holllster,  In  San 
Benito  county,  to  Gllroy,  in  Santa  Clara 
county,  and  that  for  many  years  prior  to 
January  1,  1914,  there  had  been  a  bridge 
across  San  Felipe  creek  at  the  point  where 
satd  creek  was  crossed  by  said  road,  which 
bridge  was  maintained  by  the  two  coantlea 
jointly  as  a  part  of  said  road;  that  after 
January  1.  1914,  no  bridge  was  maintained 
at  said  point  and  no  means  were  provided 
for  crossing  the  cre^,  but  that  at  the  point 
where  the  bridge  had  formerly  been  there 
existed  on  eadi  side  of  the  creek,  from  Jan- 
nary  1, 1914,  to  June  29, 1914,  a  sheer  drop  ot 
abont  25  feet  from  the  surface  of  the  road- 
way to  the  bed  of  the  creek,  a  omditlon  dan- 
gerous to  persons  traveling  over  the  road; 
that  immediately  before  reaching  the  de- 
clivity on  the  San  Benito  side  there  was  a. 
small  and  narrow  board  or  scantling  placed 
across  the  road,  but  no  other  barriers  and 
no  lights;  that  on  the  night  of  June  29, 
1914,  plaintiff,  riding  la  an  automobile  as 
the  guest  of  the  defendant  J.  A.  Phlppen, 
who  was  driving  from  Holllster  toward  QU- 
roy,  was  precipitated  over  the  dedlvlty  on 
the  San  Benito  side,  whereby  he  received 
the  Injuries  complained  of.  It  is  also  alleged 
that  It  was  the  duty  of  the  defendant  coon- 
ties  and  the  defendant  supervisors  of  both 
counties  to  replace  said  bridge  and  repair 
said  highway  and  make  the  same  passable, 
but  l>ecau8e  of  th^r  negllgeoce,  car^essness, 
and  wrongful  failure  to  replace  said  bridge 
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and  r^;»alr  said  blflSiwaT  and  mate  thB  same 
passable,  fdalntiff  sustained  tbe  Injuries  of 
whlt^h  be  C(Hnidaliis. 

It  appears  that  tbe  i^ipdlantB  are  tiie 
Ave  monbers  of  the  board  of  supervisors  of 
San  Bodto  coimty  and  tbat  they  are  all  res- 
idents of  San  Benito  county.  -  Hie  otiier  de- 
fendants ip  the  action  were  County  of  San 
Benito.  County  of  Santa  Clata,  H.  S.  Hers- 
man,  A.  L.  Hnt^ard.  H.  M.  Ayer,  John  Roll, 
and  R.  B.  Mltdiell,  personally  and  as  inem- 
bws  of  and  cmstitutlng  tbe  board  of  super- 
visors of  tbe  county  of  Santa  Clara,  and  J. 
A.  Pbippen  and  John  Doe.  Appellants  nrge 
tliat  tbdr  motion  In  the  court  below  -should 
bare  been  granted,  for  tbe  reason  that  there 
la  no  cause  of  action  stated  against  the  de- 
fendants other  than  themselves,  and  that 
Budi  other  defendants  are  therefore  improp- 
erly Joined. 

[1]  It  Is  settled  that  the  Joinder  as  party 
def^idant  of  one  against  whom  no  cause  of 
action  is  stated  does  not  deprive  the  other 
defradants  of  the  right  to  have  the  action 
tried  in  tbe  county  of  their  residence.  Don- 
ohoe  V.  Wooster  et'al.,  163  Cal.  114, 124  Paa 
730;  Bartley  et  al.  v.  Fraser  et  aL,  16  Cal. 
App.  660,  117  Pac.  683. 

[2]  It  seems  clear,  under  the  decisions,  that 
no  cause  of  action  exists  against  tbe  county 
of  Santa  Clara  or  against  the  supervisors 
of  said  county,  either  individually  or  by 
▼Irtue  of  their  office.  On  tbe  question  of  the 
ISabUlly  of  the  county,  we  have  the  follow- 
Ins  language  in  Bmnson  v.  01^  of  Santa 
Monica.  27  CaL  App.  89,  148  Paa  850. 

"In  the  absence  of  a  atatatory  provision  de- 
daring  otherwise,  a  manlcipal  corporati<Hi  in 
Oalifornia  is  not  liable  in  damages  for  the  neg- 
lect of  Its  officers  or  agents  in  the  maintenance 
or  care  of  streets  ot  bridges  (Winbis^w  v.  City 
of  Los  Angeles,  45  CaL  8^ ;  nor  for  sodi  n^- 
ligence  committed  whUe  engaged  in  repairing  a 
sewer  {Chope  v.  City  of  Eureka,  78  CaL  588, 
21  Pac.  364,  4  L.  K.  A.  826,  12  Am.  St.  Kep. 
X13).  The  case  at  bar  comes  within  the  doc- 
trine of  these  cases  of  nonliabllit;.  The  com- 
plaint does  not  definitely  state  for  what  pur- 
X>oee  the  so-called  'damp'  was  being  maintained ; 
but  it  is  stated  that  the  dump  was  a  public  work 
of  tiia  dty  and  that  the  plain  tiff  was  compelled, 
aut  wdl  as  permitted,  to  use  it.  Thia  implies 
tJie  uss  of  a  power  of  compulsion  for  some  public 
reasca,  sach  as  the  exercise  of  the  pc^ice  power 
tcT  protection  of  the  public  health.  Tbe  deei- 
Bions  in  other  states,  to  which  we  are  referred 
In  the  brief  of  appellant,  show  that  there  Is  a 
conflict  of  decision  on  the  question  here  present- 
ed ;  but  it  is  equally  clear  tlmt  the  rule  In  this 
state  is  as  above  stated. 

**Au  attempt  has  been  made  to  modify  by  stat- 
utory provisons  tiie  rale  of  law  above  stated. 
An  act  approved  April  26,  1911  (Stats.  1911, 
p.  1115),  is  entitled:  'An  act  relating  to  the 
Uability  of  public  officers  for  damages  reanltiog 
from  defects  and  dangers  in  streets,  bighwafs, 
public  buildings,  public  works  or  property.' 

*    *  * 

"Here  we  have  an  »et  which  in  Its  title  par-  j 


ports  to  deal  with  tiie  Ual^ty  of  public  o&cot 
for  damages  resulting  from  certain  spedfled 
causes.  This  cannot  by  any  process  of  reason- 
ing be  made  to  include  the  subject  of  liability 
of  the  public  corporationa  in  whoee  service  such 
officers  may  be.  Tbe  act  is  void  as  to  any  pur- 
ported legislation  therein  contained  attempting 
to  create  a  new  rule  of  liability  as  against  such 
corporations.'* 

The  entire  matter  Is  carefully  considered  In 
tbe  case  of  Chafor  v.  City  of  Long  Beach, 
174  CaL  478,  163  Pac.  670,  L.  B.  A.  1917E, 
685,  Ann.  Cas.  1918D,  106,  and  It  Is  stated 
that;  In  so  far  as  municipal  corporations 
exercise  powers  conferred  on  them  for  pur- 
poses essentially  public,  they  should  be  deem- 
ed agencies  of  the  state,  and  not  subject  to 
be  sued  tor  any  act  or  Mnlssion  occurring 
while  in  the  exercise  of  such  power,  unless 
by  statute  tbe  action  Is  glvoi.  To  the  same 
effect  is  the  case  of  Coffey  v.  City  of  Berke- 
ley. 170  CaL  258,  149  Pat  569. 

(3]  We  next  come  to  consider  the  liability 
of  the  supervisors  of  Santa  Clara  county. 
The  accident  occurred  in  San  Benito  conn^, 
and  the  «nbankment  over  whlcb  the  automo- 
bile was  predi^tated  was  on  the  road  in  San 
Benito  county.  There'  Is  no  dispute  about 
these  facts.  Tbe  theory  upon  whidi  the  su- 
pervisors of  Santa  Clara  county  were  sought 
to  be  held  is  that  tiiere  was  a  Joint  duty 
imposed  by  law  upon  tbe  boards  of  supervis- 
ors of  these  two  counties  to  congtrud:  the 
bridge,  and  that  tbdr  llaUUty  arises  from 
tbetr  failure  to  do  so  before  the  accident  oc- 
curred. 

It  has  been  held  in  this  state  tbat  before  a  . 
public  official  becomes  liable  for  a  breach  of 
duty,  the  duty  must  be  plain  and  mandatory, 
the  means  and  ability  to  perform  it  must  ex- 
ist, and  It  must  be  such  as  not  to  Invcdve  the 
exercise  of  any  diacreti(Hi  on  bis  part,  elthn 
as  to  Its  performance  or  nonperformance  or 
as  to  tbe  manner  of  Its  performance.  Does 
V.  Cotik,  126  Cal.  218.  68  Pac  707.  77  Am.  St 
Rep.  171;  Taylor  t.  Manson,  9  OaL  App. 
382,  90  Pac.  41(L  In  Taylor  t.  Manson,  snpra, 
the  court  said: 

"As  title  members  of  the  board  are  public  offl- 
oers,  with  their  datles  prescribed  by  law,  and 
as  the  other  defendants  are  sureties  on  tbeir 
offidal  bonds,  they  can  imly  be  held  for  mat- 
feasance  as  to  some  act  or  duty  reqalred  of  the 
board  by  reason  of  thdr  office,  or  for  the  neg- 
ligent performance  of  some  act  or  duty  where 
the  act  or  duty  is  plain.  It  is  only  where  the 
duty  is  plain  and  certain,  and  such  duty  is  neg- 
ligently performed  or  not  performed  at  all,  that 
the  officer  is  held  liable  to  a  private  individuaL 
If  the  act  is  a  matter  of  diseretlim.  or  the  offi- 
cer has  not  die  means  or  ability  to  perform  it, 
he  is  not  liable  nor  are-his  sureties  on  his  offi- 
cial bond.  Doeg  v.  Cook,  126  CaL  213,  77  Am. 
St.  Bep.  171,  58  Pac.  707;  Shearman  &  Red- 
field  on  Negligence,  S  340,  and  cases  cited; 
Robinson  v.  Chamberlain,  34  N.  T.  389,  00  Am. 
Dec.  713;  Elliott  on  Roads  and  Streets,  606. 
The  reason  tor  the  rule  is  gitda.  An  officer  is 
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ft  pnblie  seirant.  Hb  remoneration  is  often 
amalL  Hit  tmidied  agreement  is  to  faithfully 
pecfom  die  dnti«  reqalnd  <ii  him  by  law." 

The  ODlj  atatate  In  force  imposing  any 
dntles  on  boards  of  anperrlsors  In  reference 
to  the  constniction  or  maintenance  of  connty 
boundary  line  bridges  la  found  in  section 
2713,  Political  Code,  and  U  as  foUowa: 

"  •  •  •  Bridges  crossing  the  line  between 
counties  must  be  constructed  by  the  counties 
into  which  such  bridges  reach,  and  each  of  the 
counties  Into  which  any  sudi  bridge  reaches 
shall  pay  such  portion  of  the  cost  of  such 
bridge  as  sball  have  been  previonalr  agreed  upon 
by  the  boards  of  supervisfws  of  said  ooundas. 

•    «    *  H 

Tbere  Is  no  allegation  In  Ute  ocnnplaint  that 
the  two  boards  had  come  to  an  agreement  as 
to  the  prcqwrtlon  of  the  cost  to  be  bome  by 
eadi  county,  or  that  time  was  any  fnnd 
aTallable  for  the  constmctlon  of  tlie  bridge 
by  the  two  boards,  or  at  alL  It  does  not  ap> 
pear  then  that  the  constracti<ni  of  this 
bridge  was  the  plain,  certain,  and  ministe- 
rial duty  of  tlie  auperrisors  of  Santa  Clara 
connty.  Until  an  agreement  baa  been  reach- 
ed by  the  two  boards,  it  would  seem  that  nei- 
ther board  has  the  power  to  expend  the  coun- 
ty moneys  for  snch  work,  and  in  reaching  the 
agreement,  provided  for  by  the  Political 
Code,  dearly  the  boards  would  be  exercising 
a  legislative  discretion. 

Other  than  the  power  given  by  the  above- 
qnoted  section  to  agree  with  the  supervisors 
of  San  Benito  county  upon  the  division  of 
the  cost  of  a  bridge  crossing  the  connty  line, 
the  supervisors  of  Santa  Clara  county  clearly 
had  no  authority  to  repair  the  road  in  San 
Benito  county,  where  the  accident  occurred, 
or  to  place  warning  signals  thereon,  and  they 
therefore  cannot  be  charged  with  UaUIity 
under  the  provldons  of  section  1  of  the  act 
of  April  26, 1911  (Stats.  1911.  pb  1115),  berein- 
l>efore  referred  to. 

However,  while  It  was  oont^ided  in  the 
briefs  that  the  counties  and  the  supervisors 
were  liable,  it  was  admitted  by  counsel  for 
respondent  upon  the  oral  argument  of  this 
case  that  there  was  no  cause  of  action 
against  either  the  counties  or  the  supervisors 
of  Santa  Clara  county,  and  so  it  Is  unneces- 
sary for  us  to  discuss  these  questions  further. 

[4]  A  fictitious  defendant,  John  Doe,  was 
named,  and  It  was  alleged  that  he  was  the 
roadmaster  for  the  defendant  French  In  the 
supervisorial  district  in  San  Benito  county. 
Apart  from  the  fact  In  this  case  that  the 
uncontradicted  affidavit  of  Mr.  French  ap- 
pears in  the  record  to  the  effect  that  there 
was  no  roadmaster  In  his  district  at  any  of 
the  times  mentioned  In  the  complaint,  and  it 
would  seem,  therefore,  that  this  defendant 
Is  fictitious  In  fact  as  well  as  In  name,  it  has 
been  held  that  fictitious  defendants  who  have 
not  been  brought  Into  court  are  not  to  be 
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retarded  in  the  conslderatton  of  the  motion 
for  chaQge  of  venue.  Tuba  Co.  t.  North 
American,  etCn  Co.,  12  CaL  Apfi.  228, 107  Paa 
139. 

[B]  The  one  remaining  question  in  the  case, 
and  the  one  that  is  decisive  of  this  appeal. 
Is  whether  or  not  a  cause  of  action  Is  stated 
against  the  remaining  defendant,  J.  A.  Phip- 
pen,  and  to  that  question  we  shall  direct 
oar  attention.  Tb»  gll^tlons  of  the  com- ' 
plaint  with  reference  to  defendant  Pbiiv>en 
are  as  follows: 

"That  on  the  night  of  June  2&th,  1914.  at  the 
hour  of  about  11:56  fi'dock,  this  i^aintiff  was 
the  gu^  ot  and  riding  witii  said  J.  A.  Phippea. 
who  was  then  and  there  driving  bis  automobile 
along  said  highway  in  said  San  Benito  county, 
in  the  direction  of  Gilroy;  that  said  I^ppen 
was  so  driving  said  automoBfle  at  a  prudent  rate 
of  speed ;  that  this  plaintiff  was  unacquainted 
with  the  conditioa  of  said  road  and  the  danger 
incident  to  travehng  thereon,  and  to  the  absence 
ot  said  bridge  and  the  existeno*  of  said  dc<9 
or  dedlvity  from  said  roadway  to  the  bed  ^ 
said  creek. 

"Ttiat  as  the  said  automobile  approached  said 
point  where  said  bridge  had  formerly  been,  bnd 
where  said  road  formerly  crossed  said  creek,  no 
lights  oc  other  barriers  were  displayed  or  shown 
to  warn  the  travaling  public  of  the  danger  there 
present 

"That  immediatdy  before  resdthig  saU  de- 
clivity or  drop  there  was  placed  across  said  road 
a  small  and  narrow  board  or  scantling,  but  th« 
same  bore  no  lights  or  other  signals,  and  the 
same  was  not  visible  to  this  plaintiff  ontll  said 
automobile  had  et^ded  therewith,  although  the 
lights  of  said  automobile  were  burning  brightly* 
and  although  the  plaintiff  was  oonatantly  on  the 
alert  for  iKWsible  danger. 

"That  the  said  defendant  J.  A.  Phtppen,  while 
so  operating  said  antomobOe  and  while  i^h 
preaching  said  p<^t,  did  fall  to  observe  said 
scantling  or  board,  and  did  so  operate  his  said 
automobile  as  to  come  in  collision  with  said 
board,  or  scantling,  so  set  across  said  road,  and 
that,  as  soon  as  said  Phippen  so  came  in  colli- 
■ion  with  said  scantling,  he,  the  said  Phippen. 
attempted  to  stop  said  antomotHle,  bat  failod 
to  do  so,  before  the  same  reached  said  drop  or 
dedlvity ;  and  that,  when  the  automoUle  readi- 
ed said  drop  or  said  dedlvity,  it  was  predpitat- 
ed  over  said  bank,"  etc. 

Plaintiff  th«i  states  the  nature  of  his  In- 
juries and  damage,  and  oontinnes  in  his 
complaint,  as  follows: 

"That  at  all  times  herdn  mentioned  it  was 
the  duty  of  the  defendant  coaotie«v  and  the 
duty  of  all  of  the  other  defendants,  except  ihm 
defendantt  John  Doe  fnd  J.  A.  Phippen,  as 
supervisors,  to  replace  said  bridge  and  repair 
said  Idghway  and  make  the  same  passable^**  et& 

We  fall  to  find  In  the  above  either  an  alle- 
gation of  negligence  or  any  allegations  ot 
fact  from  which  negligence  can  be  Inferred. 
On  the  contrary,  the  complaint  alleges  that 
the  said  Phippen  was  driving  his  automobile 
"at  a  prudent  rate  of  speeA";  that  "tbere 
were  no  lights  or  other  barriers  displayed  to 
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warn  the  traveling  paUle  of  the  danger  there 
present";  that  the  narrow  board  or  scant- 
ling waa  placed  across  the  road  and  bore  do 
lights  or  other  stgnals,  and  the  same  was  not 
visible  to  the  plaintiff  until  the  antomoblle 
had  collided  therewith,  although  the  plaintiff 
was  constantly  on  the  alert  for  possible  dan- 
ger. These  allegations  would  seem  to  nega- 
tfve  rather  than  to  assert  negligence  on  the 
part  of  the  defaidant  Pblppen. 

[6]  Although  It  is  not  necessary  for  the 
term  *^egllgeoce"  to  be  used  in  pleading.  It 
Is  necessary  for  It  to  appear  by  direct  aver- 
ment that  the  acts  causing  the  injury  were 
done  negligently,  where  the  (acts  stated  do 
not  constitute  a  cause  of  action  unless  done 
negligently,  unless  the  facts  themselves 
necessarily  exclude  any  hypothesis  other 
than  that  of  negligence.  SUvelra  v.  Iverson, 
126  Cal.  266,  57  Pac.  996.  It  should  aj^ear 
In  what  respects  the  defendant  was  negli- 
gent, and  that  snch  negligence  had  a  causal 
connection  with  plaintiff's  injury.  Lang  v. 
Ulley  &  Thurston  Co.,  20  Cal.  App.  264,  128* 
Pac.  1(^1.  While  It  Is  sufficient  to  allege 
negligence  In  general  terms,  the  particular 
act  alleged  to  have  been  negligently  done 
must  be  ^>eclfled.  Stephenson  v.  Southern 
Pacific  Co.,  102  CaL  147.  S4  Pac  618,  36  Pac. 
407. 

We  think  Oils  pleading  does  not  meet  the 
sateral  ml^  or  the  rule  laid  down  In  this 
state.  A  demvrrer  to  the  eomptatnt  oa  the 
part  of  defendant  Phippm  would  have  to  be 

sustained.  A  cause  of  action  not  being  stated 
against  Phlppen,  there  remain  no  other  de- 
foidants,  except  those  who  are  nonresidents 
of  the  county  In  which  the  action  was 
brought;  this  being  true,  the  motion  for  a 
change  of  venue  should  have  been  granted. 

The  order  appealed  from  is  reversed,  with 
directioBs  to  the  oonrt  below  to  grant  ap- 
pellants' said  motion. 

We  concur:  BBITIAIN.  J.;  HAVBN,  J. 


(«  Cal.  App.  SS) 

SOUTH  T.  FRENCH  et  aL    (Civ.  270T.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  Galitomia.   Ffeb.  19,  1019.) 

1.  Vewde  <|=>41~-Chanoe  or  Vbnue— Eesi- 

DENCB      OF      DBSXKDANTS   —  DbFENDANT 

AoAiirsT  Whoh  No  Cavbk  or  AcmoN  is 
Stated. 

The  joinder  as  party  defendant  of  ime 
•gainst  wbom  no  cause  of  action  is  stated  docs 
Sot  deprive  other  defendants  residing  In  an- 
other county  of  the  right  to  have  the  action 
tried  in  the  county  of  their  residmce. 


2.  Nequoerck  «=3o108C9— Cohflazrt— Sur- 

nCIBNCT— Act  NEGL10Bim.T  Donb— Otheb 

ALLEOATxons  SHownto  ABssnoB  or  Ncfl- 

LIOBNOE. 

Tbe  allegation  that  an  automobile  driver 
"negligently"  (ailed  to  observe  that  the  road 
terminated  In  a  declivity  is  sot  suffici«it,  in 
tbe  face  of  other  allegatioQB  showing  that  be 
was  without  knowledge  of  such  condition,  and 
that  no  lights  were  difqplayed  or  warnings  given, 
thus  showhig  an  absenoa  of  negUgenoe  npon  Ua 
part. 

Appeal  from  Superior  Court,  Santa  Qara 
Goooty ;  P.  F.  Goebey,  Judga 

Action  by  WUllam  South  against  T.-  B. 
French  and  others.  From  an  wder  dmying 
the  named  def^danf  s  motion  for  a  diange 
of  venue  to  another  cotinty,  he  appeala  Or- 
der reversed,  with  directions  to  grant  mo- 
tion. 

Geo.  W.  Jean,  of  HoUlster,  Wyckoff  & 
Gardner,  of  Watsonville,  Snook  &  Ohnrdi,  of 
Oakland,  and  A.  D.  Shaw,  of  HoIUster,  for 
appellant. 

D.  M.  Burnett  and  James  P.  Sex,  both  of  . 

San  Jose,  for  respondent 

LANGDON.  P.  J.  TblB  is  an  appeal  from 
an  order  of  the  superior  court  of  the  county 
of  Santa  Clara,  denying  appellant's  motion 
to  change  the  place  of  trial  of  this  action 
to  San  Benito  county.  The  actim  Is  one  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  plalntlft  in  an  accident  In 
which  an  automobile  in  which  he  was  riding 
plunged  over  a  precipice  into  the  bed  of  San 
Felipe  creek. 

[1]  Tbe  defendant  French,  who  is  tbe  ajh 
pellant  here,  Is  the  supervisor  of  district  Na 
1  of  tbe  county  of  San  Benito,  and  it  ap- 
pears without  contradiction  that  be  is  a  resi- 
dent of  San  Benito  county.  The  defradant 
John  Doe,  sued  by  a  fictltioua  name,  is  al- 
leged to  be  tbe  roadmaster  of  Uie  same  dis- 
trict in  San  Bmito  county,,  and  it  also  ap- 
pears that  he  is  a  resident  of  San  Benito 
county.  The  only  question  preeoited  upon 
this  appeal,  then,  ia  whether  or  not  a  cause 
of  action  has  been  stated  against  the  re- 
maining defendant,  J.  A.  Phippen,  Cor  the 
Joinder  as  party  defendant  of  one  against 
whom  no  cause  of  action  is  stated  does  not 
deprive  the  other  defendants  of  the  right  to 
have  the  action  tried  in  the  county  of  their 
residence.  Donohoe  v.  Wooster  et  aL,  163 
Cal.  114,  124  Paa  730;  Bartley  et  aL  v. 
Fraser  et  al.,  16  Cal.  App.  660,  U7  Pac.  683. 

[2]  In  the  case  of  South  v.  County  of  San 
Benito  «t  al.  (No.  2706)  180  Pac;  354,  which 
arose  out  of  the  same  accident,  this  court 
has  decided,  in  an  opinion  filed  this  day, 
that  a  pleading  containing  substantially  the 
same  allegations  as  the  complaint  In  the 
present  case  does  not  state  a  cause  of  actlm 
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against  PUppen.  The  difference  In  the  al- 
l^tlons  In  the  two  cases  Is  not  sniBcient 
to  warrant  a  different  condnslon  In  this 
case.  In  tbe  present  case,  tbe  plaintiff  al- 
leges that  he  was  riding  la  the  automobile 
of  defendant  J.  A.  Fblppen  as  his  guest; 
that  said  Phlppen  was  driving  at  a  prudent 
rate  of  speed;  that  tbe  plaintiff  was  unac- 
quainted with  the  condition  of  the  road  and 
tbe  danger  incident  to  traveling  thereon,  and 
was  unacqnalnted  with  the  presence  of  the 
sheer  drop  or  perpendicular  declivity  of 
about  20  feet  from  tbe  surface  of  the  road- 
bed to  the  bed  of  said  creek ;  that,  as  tbe 
automobile  approached  tbe  point  where  said 
roadway  left  said  creek  and  terminated  in 
sucb  perpendicular  drop  or  declivity,  no 
UjrMf  were  displayed  or  other  warning  giv- 
en of  the  danger  there  preaent,  and  no  warn- 
ing lights  were  displayed  or  warning  of  any 
kind  given  of  the  fact  that  said  road  was 
not  safe  to  travel  on,  or  that  said  road  ap- 
proached said  bank  of  said  oreek  and  termi- 
nated in  such  drop  or  declivity;  that  as  tbe 
said  J.  A,  Phlppen  was  so  driving  and  op- 
erating bis  said  automobile,  and  approaching 
said  point,  be  negligently  failed  to  observe 
tbe  f&ct  that  said  road  terminated  at  said 
creek  In  such  drop  or  declivity,  and  so  drove 
his  automobile  as  to  cause  the  same  to  ap- 
proach so  dose  to  said  drop  or  declivity  aa 
to  make  it  ImpoaslUe  to  atop  the  same  be- 
fore the  same  wait  over  said  drop  or  dediv- 
ity  and  was  predpltated  to  the  bottom  ot 
said  creek ;  that  the  plaintiff,  using  ordinary 
care  and  being  constantly  on  the  alert  for 
possible  danger,  could  not,  while  seated  In 
the  rear  seat  of  said  automobile,  see  the 
condition  of  said  road,  or  ascertain  the  Cact 
that  the  same  terminated  at  said  cre^. 

The  only  allegation  of  negligence  made 
against  the  defoidant  Phlppm  Is  that  he 
*^egligently  failed  to  observe  the  fbct  that 
said  load  terminated  at  said  creek  in  snch 
dr<^  or  decUvlty."  The  mere  statement  that 
he  did  this  negligently  is  not  suffldoit,  In 
the  face  of  other  auctions,  which  dearly 
show  an  absence  of  n^llgence  on  his  part. 
Since  it  Is  alleged  that  no  ll^ts  were  dis- 
played, nor  any  warnings  of  any  kind  given 
of  the  fact  that  tbe  declivity  existedt  or  that 
Oie  road  was  unsafe,  or  that  the  said  road 
approached  the  bank  of  said  creek — and  It 
Is  not  alleged  that  the  defendant  Phlppen 
had  Independent  knowledge  of  these  facts — 
It  Is  apparent  that  Fhlppoi  could  not;  be 
negligent  In  failing  to  observe  something 
which  it  was  impossible  for  bim  to  observe. 

While  some  cases  have  held  that  it  Is  a 
sufficient  auction  of  negllgrace  to  stato 
that  the  act  complained  of  was  done  n^ll- 
gently  by  the  defendant,  spedfylng,  bow- 
ever,  tbe  particular  act  alleged  to  have  been 
negligently  done  (Fisher  v.  Western  Fuse  & 
Kzploalves  Co.,  12  OaL  App.  739,  747,  108 


BIBPOKTIBB  (CaL 

Pac.  669),  it  seems  diat  tids  Is  tme  only 

where  such  allegation  Is  not  contradicted  by 
other  allegations  of  the  complaint  Where 
it  appears  from  other  spedflc  facts  alleged 
that  tbe  act  alleged  to  have  been  done  negli- 
gently was  not  done  negligently,  the  com- 
plaint Is  Insuffident  to  charge  negllgoice. 
Citizens'  Co.  v.  Abrlght,  14  Ind.  App.  433,  42 
N.  E.  239,  1028 ;  LoQisvUle  Co.  v.  Bates,  140 
Ind.  564,  45  N.  B.  109.  This  rule.  Indeed, 
would  seem  to  be  tbe  only  natural  and  logical 
ona  A  pleader  should  not  be  allowed  to 
negative  his  own  averments  and  yet  ask 
that  they  be  considered  suffldoit 

As  plaintiff  has  not  stated  a  cause  of  ac- 
tion against  defendant  Phippoi,  and  as  tbe 
other  defendants  are  residents  of  San  B^ito 
county,  the  motion  to  change  tbe  place  of 
trial  to  San  Bodto  county  shoold  have  beeaa 
granted. 

The  order  appealed  from  Is  reversed,  with 
directions  to  the  coort  below  to  grant  said 
motion. 

W«  ooncor:   BBITTAIN,  3,;  HATBN,  J. 


(«  Oal.  App.  m) 
NILBON  «t  aL  ▼.  WAHLSTBOU  et  vx. 
(av.  2842.) 

(District  Coart  of  Appeal,  First  District.  DItI> 
sion  1,  California.   Bfareh  11.  1919.) 

1.  Easeuents  «=»3(2)— Resbkvatxoit  of  Eass- 

HENT  APFUBTENANT. 
Deed  to  plaintiffs,  reserving  to  grantor,  as 
an  easement  In  favor  of  the  tract  owned  by 
bim,  perpetual  right  of  way  over  and  across 
strip  of  land  conveyed,  constitating  northerly 
30  feet  across  width  of  his  tract,  constitDted 
and  reserved  only  easement  appurtenant  to 
tract  of  which  strip  was  the  nortberiy  pordon, 
and  not  an  easement  in  gross. 

2.  Easxicbrts  ^»24  —  Easbuxht  Appubib- 

NANT— EaSBICXNT  IN  GEOSS. 
An  easement  appurtenant  to  a  particolar 
tract  of  land  was  not  like  an  easement  in  groaa, 
which  the  owner  could  have  conveyed  awar 
apart  from  tbe  land. 

3.  Appeal  and  Ebboe  ^>173(2)  —  Raisinq 

QtTESTION  FOB  FiBST  TiMK— DEDICATION  OF 

Land  in  Sirrr. 
In  anit  to  qoiet  title,  wherein  issue  of  dedi- 
cation to  pabUc  use  of  atrip  of  land  In  suit 
was  not  presented  by  defendants'  pleadings  or 
embraced  in  findings  or  in  fact  raised  on  rec- 
ord, question  cannot  be  urged  on  i^peal  for 
first  time. 

^peal  from  Superior  Coor^  Sonoma  Ooun- 
ty;  Thomas  a  Denny,  Jadge. 

Action  by  Anna  B.  Nllson  and  otbera 
against  Walfrid  Wablstrom  and  Maria  Wahl- 
strom,  his  wife.  From  a  Jndgmoit  for  i>lailk- 
tiffs,  defendants  appeal  Affirmed. 
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6.  P.  Ball,  Of  Petalnma  ^  J.  Dole,  of  Feta- 
Inma,  of  omiuel),  for  appeUann. 

R.  14.  Tlumipaon,  of  Santa  Boea,  asd  B. 
U.  Barr^  of  Oxnard,  for  respondents. 

RICHARDS.  J.  This  Is  an  apfieal  from  a 
Jndgment  In  the  plalntiffa*  Ulyot  in  an  action 
to  quiet  their  title  as  against  the  defendants 
to  a  strip  of  land  30  feet  wide  mnning  across 
^at  Is  known  as  the  Marshall  rancb.  in  the 
county  of  Sonoma,  and  contabilng  JSi  acres 
of  land. 

The  fact^  out  of  which  the  respective 
cli0ms  of  the  parties  herdin  arise  to  Interests 
In  this  strip  of  land  are  these:  The  ranch 
was  a  goodly  number  of  years  ago  snbdlvided. 
In  the  year  1907  one  Qeo.  P.  McNear  was  the 
owner  of  a  tract  within  the  boundaries  of 
said  ranch  containing  nrarly  17  acres,  In- 
dudtog  Oils  strip,  whidi  constltuced  fba 
northerly  30  feet  across  the  width  thereof. 
The  idainUffs  Nelson  and  Abraham  were  the 
owners  of  two  other  tracts  In  said  ranch  to 
the  westward  of  the  IfeNear  tract.  On  June 
8,  1907,  HcCTear  cmiTeyed  to  Anna  B.  NUaon 
and  Albertine  Abrataamaon  said  30-foot  wide 
strip  of  land  extending  frmn  the  county  road 
to  th^  prcqiertles,  and  In  said  conveyance  he 
Inserted  the  following  reservation: 

"Reserring,  however,  unto  the  said  part?  of 
the  first  part  and  the  l&30-acre  tract  herein- 
after described  as  an  easement  in  favor  of  said 
tract  of  16it0  acres  forever,  and  in  favor  of 
every  piece  and  parcel  thereof  and  in  favor  of 
the  said  party  of  the  first  part,  his  grantees, 
beirs  or  aaaisnB,  and  all  peraoos  who  may  pnr- 
chase  any  portion  of  aaid  18.S0-acre  tract,  the 
perpetual  right  of  way  over  and  acroas  said 
■trip  hereinb^re  described,  containing  JSS 
acres." 

On  February  24, 1017,  said  iScSesa  under- 
took to  c<Hivey  to  the  defendants  herein,  who 
own  tracts  of  land  on  the  norOierly  side  of 
mid  strip,  rights  of  way  over  and  across  the 
musn.  When  these  defendants  undertook  to 
«zerclae  the  rights-  purported  to  have  thus 
Vwen  granted  them  by  McNear,  the  [dalntiffs 
Imm^t  this  actl<m  to  qniet  th^  title  to  the 
atrip.  The  defeodants  appeared  and  an- 
swered denying  the  plaintiffs'  exclusive  right 
to  said  strip,  and  setting  up  afflrmativcSy  by 
twtb  IheUr  answev  and  by  a  eross-complaint 
the  afor^entloned  source  and  extent  of  their 
asserted  rights  In  and  to  the  use  of  the  same. 
Upon  the  trial,  the  court  found  In  the  plaln- 
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tuts'  favor  and  rendered  its  judgment  ac* 
cordingly,  qi^eting  their  title  to  the  strip. 
Upcm  this  appeal  the  first,  and  in  foct  the 
only  available  question,  is  that  of  the  con- 
struction to  be  given  to  the  reservation  in 
the  deed  from  McNear  to  the  plaintiffs  above 
set  forth.  The  respondents  contend  that  it 
constitutes  and  reserves  only  an  easement 
appurtenant  to  the  lands  of  which  It  was  the 
northerly  portion  retained  by  McNear,  and  no 
other  or  farther  easement  or  Interest  In 
McNear.  The  appellants  contend  that  the 
said  reservatioD  Is  also  to  be  construed  as 
reserving  an  easement  In  gross  in  McNear 
apart  from  his  ownership  of  his  said  adjoin- 
ing land,  which  said  easement  In  gross  was 
transferable  and  transferred  to  the  appel- 
lants. 

[1 ,  2]  We  are  entirely  satisfied  that  the  con- 
tendon  of  the  respondents  which  was  upheld 
by  the  trial  court  must  be  sustained  upon  this 
appeal  upon  the  authority  of  the  following 
cases:  Hopper  r.  Barnes,  113  C^I.  638,  46 
Paa  874;  Wagner  v.  Hanna.  38  Cal.  Ill, 
90  Am.  Dec.  354;  Gardner  v.  San  Gabriel 
Valley  Bank,  7  Gal.  App.  106.  93  Pac.  900; 
Jones  V.  Deardorff.  4  Cal.  App.  18,  87  Pac.  213. 
The  reservation  In  McNear  thus  construed 
as  embracing  only  an  easement  appurtoiant 
to  the  lands  then  owned  by  him  and  bounded 
on  tiie  north  by  this  strip,  tt  follows  that  he 
had  nothing  In  the  way  of  an  easement  in 
gross  whldi  he  could  have  later  conv^ed  to 
the  defendants  and  arodlants  herein,  and 
hence  that  as  to  them  and  their  asserted 
rights  of  way  over  said  str^  derived  ftom 
McNear  the  plaintiffs  were  entitled  to  have 
th^r  title  quieted. 

The  appellanto  undertake  to  fnrOier 
n^  uptm  this  anieal  that  tlie  eridmce  In  the 
case  showed  that  the  said  strip  of  land  bad 
been  dedicated  to  tlie  public  use,  and  that  as 
a  portion  of  tlie  general  public  they  were 
entitled  to  a  right  of  way  over  it  for  ingress 
to  and  egress  from  their  premises.  In  respect 
to  this  contention  tt  is  only  necessary  to  say 
that  no  sucfa  issue  was  presaited  by  tbm 
pleadings  or  embraced  In  the  findings  of  the 
court,  or  in  fact  raised  upon  the  record  be> 
fore  us.  The  question  cannot,  therefore^  tor 
the  first  time  be  urged  upon  this  appeal. 

Judgment  affirmed. 

We  ccHicnr:  WASTB^  P.  J.;  KBBRI- 
OAN.  J. 
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(«  Cal.  App.  173) 

OFF  T.  CRUMP.   (CSv.  2878.) 

(District  Court  of  Appeal,  Second  District,  IM- 
visioD  2,  California.    March  4,  1919.) 

1.  Appeal  and  Ebbob  «=»422  —  Aubiquoits 
Notice  of  Appeal  —  Considebinq  Appeal 
AB  Pbopeblt  Noticed. 

Notice  of  appeal,  reciting  tluit  the  appeal  is 
taken  "from  an  <Hrder  and  jndgnwnt  entered 
herein  •  •  •  denying  the  motton  for  •  new 
trial  and  entering  judgment  againat  defendant," 
is  nncertain  and  ambiguous;  bat,  since  it  la 
open  to  a  construction  covering  judgment  as 
well  as  order  denying  new  trial,  which  is  not 
an  appealable  order  under  Code  Civ.  Proc;  | 
963,  the  appeal  will  be  considered  as  properly 
noticed ;  respondent  not  appearing  to  have  been 
misled  or  prejudiced. 

2.  MlTMCIPAL  CoBPOumnB  «=»706(6)— COL- 
LISION^NbGLIOENCB — CONTHIBUTOBT  NEQ- 

UQENCE— Evidence. 
In  action  for  injuries  sustained  by  plaintiff 
pedestrian  crossing  a  street,  caused  by  being 
run  into  by  defendant's  automobile,  evidence 
held  to  support  court's  finding  as  to  defendant's 
negligence  and  as  to  plaiBtiiTs  freedom  from 
contributory  negligence. 

3.  Appeal  and  Ebbob  «s»84S(^— FucDinos 
ov  Coubi^Review. 

Question  of  contributory  negligence  of  plain- 
tiff injured  by  being  run  into  by  defendant's 
Automobile  while  crossing  a  street  being  a  mat- 
ter on  wbidi  under  the  evidence  reasonable 
minds  ml^t  differ  tha  findings  of  trial  coort 
will  not  be  disturbed. 

4.  Municipal  Coepobations  ^705(10)— In- 
jubt  to  Pkdestbiam  —  Cqntbibutobt  Neg- 
ligence. 

Plaintiff  pedestrian,  in  determining  what 
course  to  pursue  when  one  of  two  automobiles 
going  in  opposite  directions  close  to  him  sound- 
ed horn,  had  the  right  to  assume  that  defend- 
ant approacblt^  street  crossing  would  drive  In 
a  reasonable  manner  and  not  close  to  each  oth- 
er; State  Motor  Vehicle  Law,  {  20b,  requiring 
that  vetiicles  proceeding  in  opposite  directions 
shall  in  passing  give  as  nearly  as  possible  one- 
half  of  road. 

Ai^ieal  from  Superior  Court,  Los  Angeles 
County ;  John  L.  Hadner,  Judge. 

Actlo^  by  E.  T.  Ott  against  B.  S.  Crnmp. 
Judgment  for  plaintiff,  and  defoidant  ap- 
peals. Affirmed. 

Duke  Stone,  of  Los  Angeles,  for  appellant. 
Overton,  Lyman  it  Plamb,  oi  Los  Angeles, 

for  respondent 

SLOANE,  J.  The  plaintiff  recovered  Judg- 
ment  In  this  case  in  the  sum  of  $800  for  In- 
juries caused  from  being  run  Into  by  defend- 
ant's automobile.  The  judgment  was  entered 
December  10,  1915.  There  was  a  motion  for 
a  new  trial,  which  was  denied,  under  an  or- 
der of  court  dated  January  3,  1916.  The  no- 


tice of  appeal  redtes  that  fiie  anKal  la  taken 
"from  an  order  and  Jodemoit  entered  herdn 
<m  January  6, 1916,  In  faTor  of  tdalntlff  and 
against  this  defendant,  denying  the  motion 
for  a  new  trial  and  entering  judgment 
against  defendant" 

[1]  The  uncertainty  and  ambigolty  of  this 
notice  is  obrions.  Respondent  urges  that  it 
is  notice  (mly  of  an  appeal  from  the  order 
denying  a  new  trial.  At  the  date  of  this  or- 
der and  notice  an  ordw  doiylng  a  new  trial 
had  ceased  to  be  an  appealable  order,  under 
amendment  of  section  963,  Code  of  Civil  Pro- 
cedure. Unless  the  appeal  was  also  taken 
from  the  Judgment,  appellant  has  no  standing 
in  this  court  It  seems  entirely  probably  that 
the  purp(Me  of  the  notice  was  an  appeal  from 
the  order  denying  a  new  trial  alone ;  but,  as 
it  Is  open  to  a  construction  covering  the  judg- 
ment as  well,  and  as  respondent  does  not 
appear  to  have  been  misled  or  prejudiced,  we 
will  consider  ibe  appeal  as  pn^rly  noticed. 

The  record  comes  here  on  a  bill  of  exc^ 
tlons,  and  the  only  real  contention  between 
the  parties  seems  to  be  on  the  question  of 
contributory  negligence.  Respondent  objects 
to  any  consideration  of  the  evluence  applica- 
ble to  Hiat  point  on  the  ground  that  contribu- 
tory Diligence  was  not  pleaded  as  a  defense. 
The  only  matter  in  the  answer  suggesting  a 
defense  of  contributory  negligence  Is  that,  aft- 
er controverting  the  allegations  of  the  com- 
plaint charging  negligence  of  defendant  in 
driring  bis  automobile,  it  is  denied  "that  the 
plaintiff  was  struck  by  said  automobile  from 
any  cause  other  than  his  own  negligence,"  and 
It  is  alleged  that,  "on  the  contrary,  the  collu- 
sion with  the  plaintiff,  aod  any  injuries  which 
the  plaintiff  may  have  received  therefrora, 
were  wholly  and  solely  due  to  the  Diligence 
of  the  plaintiff."  Similar  allegations  of  negli- 
gence as  against  a  plaintiff  have  been  held 
InsufllcleDt  to  raise  an  issue  of  contributory 
negligence  In  Crabbe  v.  Mammoth  Qiannel 
G.  M.  Co.,  168  Cal.  500,  143  Pac.  714,  and 
Hughes  T.  Warman  Steel  Casting  Co.,  174 
Cal.  558,  163  Pac.  885.  It  Is  contended,  how- 
ever, by  appellant  that  the  case  was  tried, 
and  evidence  Introduced,  on  the  theory  that 
contributory  negligence  had  been  made  an 
issue.  The  findings  seem,  at  any  rate,  to 
have  been  framed  on  this  theory,  as  the  court 
finds: 

"That  at  the  time  plaintiff  was  struck  by  said 
automobile  he  was  using  reasonable  and  ordi- 
nary care,  and  was  not  negligent  That  no  neg- 
ligence (d  the  plaintifE  contributed  to  ta  was  the 
proximate  cause  of  ^e  accident" 

[2, 1]  ABSumlng.  for  the  purposes  of  this 
case,  that  the  Issue  was  properly  before  the 
court,  we  are  of  the  <^inion  that  the  findings 
of  the  court  both  as  to  the  negUgexice  of  the 
defendant  and  as  to  freedom  from  contribu- 
tory n^ligence  on  the  part  of  plaintifl,  are 
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sapported  by  the  erldraice.  ^at  the  evidence 
was  suffldent  to  JastUy  a  flndlog  of  n^U- 
gence  against  the  defendant  does  not  seem  to 
be  seriously  disputed.  There  Is  more  room 
for  disagreement  as  to  whether  plaintiff  diow- 
cd  a  want  of  ordinary  care  contributing  prox- 
imately to  the  injuries  complained  of ;  but  it 
Is  a  matter  on  which,  under  the  evidence, 
reasonable  minds  might  differ,  and  therefore 
the  finding  of  the  court  cannot  be  disturbed. 

[4]  There  is  very  little  conflict  in  the  testl- 
iDmy.  The  plaintiff  started  to  cross  a  street, 
appar^tly  In  the  business  district  of  Pasade- 
na. He  was  aware  that  two  automobiles 
were  ai^roachlng  from  different  directions; 
he  seems  to  have  kept  an  eye  altematdy 
first  on  one  and  then  on  the  other,  as  he  pro-, 
greased  across  the  street.  When  near  the 
center  of  the  street,  the  car  approaching  from 
the  south,  being  In  close  proximity  to  the 
plaintiff,  sounded  Its  horn.  He  looked  to- 
ward It.  at  the  same  time  taking  a  quick  step 
or  two  forward  to  clear  Its  track.  He  then 
turned  his  face  toward  the  defendant's  ma- 
chine, coming  from  the  north,  and  which  was 
at  some  distance  from  him  when  be  had  look- 
ed that  way  just  before  the  horn  of  the  other 
machine  sounded,  and  was  at  that  instant, 
without  warning,  run  into  by  defendant's 
machine.  The  defendant  admits  that  he  did 
not  see  plaintiff  at  any  time  before  running 
him  down.  There  Is  evidence  that  his  atten- 
tion was  distracted  from  htii  driving  by  a  iog 
which  he  and  his  wife  bad  in  the  machlna 
The  vay  Act  that  be  did  not  see  plalntlfl.  in 
broad  daylU^t.  crouiiig  the  street,  which 
was  not  ccmgested  with  traffic,  fa  erldenee  In 
Itself  that  be  was  not  paying  attenttm  to  his 
driving.  It  Is  said  that  no  signlflcance  Is  to 
be  attached  ta  Uie  fact  that  def«idant  did  not 
aonnd  bis  horn,  as  plaintiff  already  knew  he 
was  approaching ;  yet  a  timely  warning  f  r<Hn 
that  source  would  have  notlfled  plaintiff 
how  close  be  was.  Plaintiff  conid  not  look 
both  ways  at  race,  bat  be  could  have  beard 
from  both  dlrectlcAUL  All  these  drcnmstanc- 
es  of  defendant's  n^Ugmce  have  this  bearing 
on  the  question  of  plaintiff's  omtrtbatory 
n^llgence:  He  bad  a  right,  In  determining 
what  was  the  prudent  course  fbr  him  to  take, 
to  asstune  that  deftedant  would  drive  in  a 
reasonable  and  cautions  manner.  Medlln  v. 
Spazler,  23  Cal.  App.  242,  137  Pac.  107S. 

To  som  the  wb(4e  matter  up.  If  plaintiff 
was  negllgttit  It  was  In  attempting  to  cross 
the  street  at  alt  when  two  automobiles  were 
approaching  ttnm  cqHiosite  directions,  and 
likely  to  pass  eatib  other  about  where  be  was 
attempting  to  cnm  If  this  Is  n^llgence, 
tbea  foot  passragers  will  have  to  keep  off  the 
crossings  of  our  business  streets.  Hut  cross- 
ing a  street  la  often  dangerous  there  Is  no 
doubt ;  but  It  does  not  follow  that  It  is  negli- 
gence. On  the  busy  streets  of  our  cities  every 
time  a  man  attempts  to  cros^  In  the  conges- 


tion of  teams  and  automobiles,  he  takes  his 
life  in  his  bands ;  but  It  Is  one  of  the  dan- 
gers Incident  to  the  strenuous  life  of  the  dty. 
Where  this  accident  occurred,  there  does  not 
seem  to  have  been  a  great  amount  of  traffic. 
The  two  cars  In  question,  according  to  plain- 
tiff's testimony,  were  about  equidistant  from 
him,  and  from  700  to  800  feet  apart  Plain- 
tiff, for  all  that  appears,  might  have  had  to 
wait  a  long  time  to  find  the  street  entirely 
free  from  danger.  Having  attempted  to 
cross,  as  we  think  he  was  probably  justified 
in  dcring,  he  seems  to  have  looked  about  him 
with  a  considerable  d^ree  of  dlligoice,  and 
probably  was  n^otlatlng  his  passage  with  as 
much  skill  as  would  the  average  man.  There 
senns  to  have  been  Uie  whole  width  of  the 
street  for  these  automobiles  to  pass  each  oth- 
er, and  the  plaintiff  had  no  reason  to  suppose 
that  they  would  attempt  to  pass  so  close  to- 
gether that  he  could  not  avoid  one  without 
getting  Into  the  path  of  the  other.  The  State 
Motor  Vehicle  Law,  |  20b  (St.  1917,  p;  401), 
requires  that  vehides  proceeding  In  opposite 
directions  shall  pass  eadi  other  to  the  right, 
giving  as  nearly  as  possible  cme-balf  the  road 
to  each. 

We  cannot  say  that  the  evidmce  was  tn- 
snffldent  to  support  the  flndlnga. 
Judgment  Is  affirmed. 

We  coDcur:  FINLATSON,  P.  3,;  THOM- 
AS, J. 


(40  Oftl.  App.  lift) 
IRWIN  T.  StLTA  et  al.    (Olr.  1881.) 

(District  Court  of  Appeal,  Hiird  DIatrict.  Cal- 
ifornia.   Feb.  27,  1919.    Rehearing  Denied 
by  Supreme  Court  April  28,  1019.) 

1.  BCicHANioa'  Liens  «ss>132(i)  —  Tm  or 

FlLINO  Lnn  CLAIIC— WOBK  Oa  BfATEBUU 

FuBHisHED  Nor  Undbb  CoNTa&OT. 
Under  the  Medhanles'  lien  Law  (Code  OIv. 
Pioc.  I  1187),  whfle  fbr  work  done  under  con- 
tract between  the  owner  and  contractor  me- 
cbauict  or  materialmen  can,  at  their  election, 
file  a  claim  eltber  within  30  days  after  ceas- 
ing of  labor  or  of  furnishing  materifd.  or  with- 
in 30  days  after  the  completion  of  the  original 
contract  between  owner  and  contractor,  yet, 
where  tiie  work  is  not  done  under  a  contract, 
liens  must  be  filed  within  30  days  after  ceasin; 
of  labor  or  furnishing  materials. 

2.  Mechanics'  Luns  4»132<4)— Statutes— 
CoNSTBTTcnon  —  "CoNTBAOr"— "Oeioinal 
Contract.  ** 

The  word  "contract,"  as  used  ht  Code  Civ. 
Proc.  S  1187,  providing  that  "every  original 
contractor,  claiming  the  benefit  of  this  chaptor 
within  60  days  after  the  completion  of  bis  con- 
tract," shall  file  hia  lien,  was  intended  to  be 
used  and  understood  in  the  sense  employed  by 
the  term  "original  contract  in  sectlut  1188, 


CsBFtor  otlwr  easM  m»  hum  tople  and  KBT-HUHBBtR  In  all  Ker-NumlMred  Dlsetta  and  Indme 


Digitized  by  Google 


362 


180  PACIFIC  BBPOBTBB 


and  refers  onljr  to  woA  done  upon  mch  a  con- 
tract between  owner  and  contractor. 

[Ed.  Note.— For  other  definitions,  see  Wordii 
and  Phraaei,  I^rat  and  Second  Series,  Contract ; 
Second  Series,  Contract  to  Answer  tor  Default 
of  Another.] 

3.  MscHAnics*  I/ixNs  «=9ll8,  132(4)— Tub  of 
Filing  Cuim— Estoppel  op  Lahdlobd. 
The  provisions  of  Code  Civ.  Proc  |  1187, 
as  to  filing  notice  of  completion  of  contract^ 
does  not  apply  where  die  work  was  done  or  ma- 
terial furnished  without  a  contract,  and  the 
owner  is  not  estopped  by  snch  section,  in  pro- 
.ceedings  for  foreclosure  of  the  mechanics'  or 
materialman's  lien,  from  maintaining  a  defense 
on  the  ground  that  the  Um  was  not  filed  within 
time. 

Appeal  from  Superior  Court;  San  Joaquin 
Coanty;  M.  D.  Young,  Judge. 

Action  by  S.  J.  Irwin,  dolug  business  un- 
der the  firm  name  and  style  of  the  Irwin 
Lumber  Company,  against  Johu  Silva  as 
.tenant,  and  Jolin  Emrlck  as  owner  of  prem- 
ises, to  foreclose  a  medianlc's  Iten.  Judg- 
ment In  favor  of  plaintiff  as  against  the  ten- 
ai^  and  In  favor  of  the  defendant  owner, 
and  idalntiff  appeals.   Judgment  affirmed. 

Gordan  A.  Stewart,  of  Stodcton,  tor  ap- 
pellant 

Webster,  Webster  ft  Blewett,  of  Stodcton, 
tor  respondent 

HART,  J.  The  action  was  brought  to  fore- 
close a  mechanic's  lien  on  certain  pr<^rty 
belonging  to  the  defendant,  John  Emrlck. 
The  land  was  under  lease  to  defendant  John 
Sllva,  who  obtained  from  plaintiff  lumber 
and  material  which  be  used  in  constructing 
certain  buildings  for  his  own  use.  Defendant 
SilTa  defaulted,  judgment  was  In  favor  of 
defendant  Bmri(A,  and  the  appeal  la  by 
plaintiff,  on  the  iudgment  roll»  from  said 
judgment 

U  was  found  by  the  court: 

That  between  the  BUi  d^  of  June,  1916,  and 
the  16th  day  of  November,  191S,  plaintiff  sold 

and  delivered  to  defendant  Silva  lamber  and 
materials  which  were  used  by  him  in  the  erec- 
tion of  certain  buildings ;  that  said  buildings 
were  constructed  by  defendant  Silva  with  the 
knowledge  of  the  defendant  Emrick;  that  dur- 
ing the  course  of  construction  of  said  buildings, 
and  before  they  were  completed,  portions  of 
them  were  occupied  by  defendant  Silva.  "That 
the  defendant  John  Silva  continued  to  work 
intermittently  in  and  about  said  building  and 
improvements  up  to  the  4tii  day  of  December, 
1910^  dt  wbidi  time  said  buildings  were  com- 
pleted. That  said  buildings  were  constructed  by 
said  John  Silva  in  person  and  not  by  a  eon- 
tractor.  That  on  the  8th  day  of  February,  1916, 
and  within  90  days  after  the  last  delivery  of 
said  lumber  and  building  material  and  the  com- 
pletion of  said  buildings,"  plaintiff  filed  a  claim 


of  lien.  *^at  no  notice  was  ever  filed  by  tlw 
defendants,  or  dther  of  them,  *  *  *  setting 
forth  the  date  when  said  buildings  were  com- 
pleted, or  any  of  the  facts  required  to  be  aet 
forth  in  section  1187  of  the  Code  of  Civil  Pro- 
cedure. *  *  «  That  the  defendant  John  Em- 
rick knew  at  all  times  that  said  buildings  were 
in  the  course  of  construction,  and  he  at  do  time 
gave  notice  that  he  would  not  be  responsible 
for  any  blUs  incurred  in  the  delivery  cf  said 
lumber." 

As  conclusion  of  law  the  court  declared: 

That  $540.46  was  due  plaintiff  from  defend- 
ant Silva,  but  "that  the  plaintiff  is  not  enti- 
tled to  a  decree  against  the  defendant  John 
Emrick  establiehing  a  lien  up<m  the  lands  and 
premises  of  the  said  Joha  Emrick  in  satisfae- 
tion  of  the  judgment  of  the  plaintiff  against  tbe 
defendant  John  Silva,  *  *  *  by  reasra  that 
said  claim  of  lien  is  null  and  void  and  of  no 
force  and  effect  not  having  been  filed  within 
the  time  required  by  law." 

The  only  question  presented  for  onr  de- 
cision Is:  What  time  has  a  materialman  In 
which  to  file  a  claim  of  Hen  for  materials 
furnished  and  used  In  the  construction  of  a 
building  where  It  is  not  constructed  under 
contract? 

Section  1187  of  the  Code  of  CMl  Proce- 
dure provides: 

"Every  original  contractor,  claiming  the  ben- 
efit of  this  chapter,  within  aixty  days  after 
the  completion  oE  his  contract,  and  every  per- 
son save  the  original  contractor  claiming  the 
b«[iefit  of  this  chapter,  within  thirty  daya  after 
he  has  ceased  to  labor  or  has  ceased  to  fnr- 
nisb  materials,  or  both ;  or  at  his  option,  with- 
in thirty  days  after  the  c<HDpletion  of  the  orig- 
inal contract  K  any,'  under  which  he  was  em- 
ployed, must  file  for  record  *  *  *  a  claim  <^ 
lien.  •  •  •  Any  trivial  imperfection  in  the 
said  work,  or  in  the  completion  of  any  contract 
by  any  lien  claimant  or  in  tbe  construction  of 
any  building,  •  •  •  ghall  not  be  deemed 
such  a  lack  of  completion  as  to  prevent  the  fil- 
ing of  any  lien;  and,  in  all  cases,  any  of  the 
following  shall  be  deemed  eiinivalent  to  a  com- 
pletion for  all  the  purposes  of  this  chapter: 
The  occupation  or  use  of  a  building  •  *  • 
by.  the  owner,  or  his  representative;  or  the  ac- 
ceptance by  said  owner  *  *  *  (tf  said  build- 
ing, *  *  *  or  cessation  from  labor  for  thir- 
ty days  i^on  any  contract  or  upon  any  building, 
*  *  •  or  the  alteration,  addition  to,  or  repair 
thereof;  the  filing  of  the  notice  hereinafter 
provided  for.  Tlie  owner  may  within  ten  days 
after  completion  of  any  contract  or  within  for- 
ty days  after  cessation  from  labor  thereon,  file 
for  record  *  *  *  a  notice  setting  forth  the 
date  when  the  same  was  comi^eted,  or  on  wUcb 
cessatioii  from  labor  occurred.  *  *  *  In  case 
snch  notice  be- not  so  filed  then  tbe  said  owners 
and  all  'persons  deraigning  title  from  or  claim- 
ing any  interest  through  him  shall  be  estopiied 
in  any  proceedings  for  the  foreclosure  of  any 
licQ  provided  for  in  this  chapter  from  main- 
taining any  defense  therein  based  on  the  ground 
that  said  lien  was  not  filed  within  tbe  time  prt>> 
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Tided  In  this  cliapter ;  proTlded,  that  aU  claims 
of  lien  moat  be  filed  within  ninety  daya  after  the 
completion  of  any  building,  *  *  *  or  tiie  al- 
teratlMi,  addition  or  repair  thereto.** 

It  .wiU  be  obserred  that  the  lien  was  filed 
after  60  but  within  00  days  after  the  time 
at  which  the  court  finds  that  the  buildings 
were  completed.  But  the  plaintiff  relies  uj^- 
on  and  invokes  the  estoppel  created  by  the 
latter  part  of  section  1167.  wbere  there  Is 
deCanlt  oa  the  part  of  the  owner  of  land  ui>- 
on  which  a  building  has  been  erected  to  file 
for  record  within  the  time  prescribed  by  the 
section  a  notice  setting  forth  the  date  when 
the  same  was  completed,  or  on  which  cessa- 
tion of  labor  occurred.  On  the  other  hand, 
the  respondent  contends,  and  upon  that  the- 
ory the  court  below  decided  the  case,  that 
the  estoppel  raised  by  said  section  has  no 
applicatl(Hi  to  a  case  where,  as  Is  the  claim 
here,  the  building  Is  not  constructed  or  the 
Improvement  made  under  a  contract.  In 
other  words,  it  Is  contended  that  the  estop- 
pel referred  to  Is  not  avaltable  to  the  claim- 
ant where  the  building  la  constructed  or 
the  ImproTement  Is  made  by  the  owner  of 
the  land  himself,  either  actually  or  c<»- 
structively. 

The  position  of  counsel  for  the  respond- 
ent, as  above  stated,  follows  from  their  con- 
struction of  the  following  portion  of  said 
section,  or  from  the  signification  they  as- 
cribe to  the  word  "contract"  as  employed 
therein,  "The  owner  may  within  ten  days 
after  completion  of  any  contract,"  etc.,  Im- 
plying, as  is  the  theory,  that  the  estoiipel 
which  follows  from  the  failure  of  the  owner 
to  file  the  notice  prescribed  has  relation  to 
a  contract,  and  that,  unless  therefore  the 
work  Is  done  under  a  contract,  the  estoppel 
cannot  be  made  available  as  against  the  de- 
fense by  the  owner  that  the  lien  has  not  been 
filed  within  the  time  fixed  by  said  section. 

No  case  has  been  cited,  and,  aftw  some 
Independent  research,  we  have  found  none, 
In  which  the  precise  question  presented  here 
has  ever  been  considered  and  decided  by 
any  of  the  appellate  courts  of  this  state. 
We  are  therefore  driven  to  a  determination 
of  the  problem  submitted  entirely  by  what 
we  consld»'  to  be  a  reasmable  construction 
of  the  language  ot  section  1187  of  ttie  Oode 
of  Civil  Procedure. 

Counsel  for  the  appellant,  as  In  support 
of  bis  contention  ss  to  the  meaning  and  scope 
of  that  portion  of  said  section  which  relates 
to  the  est(H>pel,  lays  particular  stress  upon 
the  pnvositlon  that  It  Is  thereby  provided 
that  the  estoppti  shall  apply  to  "any  pro- 
ceedings for  ttie  foreclosure  of  any  lien  pro- 
vided for  in  this  diapter."  It  Is  argued  that 
this  language  clearly  implies  that  the  estop- 
pel is  applicable  in  any  proceedings  for  the 
foreclosure  of  any  lien  authorized  by  any 
section  or  provision  embraced  within  the 


<^pter  of  the  Oode  relating  to  the  liens  of 
mechanics,  laborers,  materialmen,  etc.,  and 
therefore  may  be  Invoked  as  well  In  a  ca^ 
where  the  work  has  not  been  done  under  a 
contract  as  In  a  case  where  the  work  has 
been  done  under  a  contract.  But  whether 
this  argument  be  sound  or  not  must  be  de- 
termined from  an  ascertainment  of  the 
meaning  of  the  preceding  language  of  the 
section.  The  language  "shall  be  estopped 
In  any  proceedings  for  the  foreclosure  of  any 
lien  provided  for  In  this  chapter"  obviously 
means,  not  necessarily  all  liens  "provided 
for  In  this  chapter,"  but  any  lien  "provided 
for  In  this  chapter"  as  to  which  It  was  the 
legislative  Intent  that  the  estoppel  might  be 
invoked;  so,  after  all,  we  are,  as  stated,  re- 
quired to  turn  to  the  language  itself  provid- 
ing for  the  estoppel  to  asi^rtain  In  what 
cases  the  «toppel  may  be  relied  upon  by 
a  Uen-clalmant.  And  in  getting  at  the  true 
meaning  of  the  provision  as  to  the  estoppel 
— that  is,  to  ascertain  in  what  cases  the 
Legislature  Intended  that  the  estoppel  may 
be  invoked — we  will  be  greatly  assisted  by 
an  examination  of  the  preceding  parts  of 
said  section  and  other  provisions  of  the  Hen 
law. 

[1]  It  is  important  to  note  the  initial  lan- 
guage of  section  1187,  viz. ; 

"E>yery  original  extractor,  claiming  the  bene- 
fit of  this  chapter,  within  sixty  days  after  the 

completion  of  his  contract,  and  every  person 
save  the  original  costractor  claiming  the  benefit 
of  this  chapter,  within  thirty  days  after  he  has 
ceased  to  labor  or  has  ceased  to  furnish  mate- 
rials, or  both;  or  at  his  option,  within  thirty 
daya  after  the  completion  of  the  original  con- 
tract, if  any,  under  which  he  was  employed, 
mast  file  for  record,"  his  lien,  etc 

It  seems  to  ns  to  be  perfectly  idaln  that 
that  language  was  Intended  to  mean  that, 
in  the  case  of  any  work  behig  done  under  a 
contract  between  the  owner  of  the  property 
iQKm  which  the  Improvement  Is  to  be  made 
and  a  contractor,  the  persons  furnishing 
either  labor  or  materials  In  such  case  may, 
at  their  election,  select  one  of  two  alterna- 
tives as  to  the  time  of  filing  their  liens  for 
the  same,  to  wit,  either  .within  30  days  after 
they  have  ceased  to  labor  or  to  furnish  ma- 
terials or  within  30  days  after  the  comple- 
tion of  the  orl^nal  contract  between  the 
owner  and  the  contractor,  but  that  where 
the  work  is  not  done  by  or  under  such  a 
contract — as  for  Instance,  where  the  work 
is  done  by  the  owner  of  the  property  him- 
self, either  actnally  or  presumptively,  la- 
borers and  materialmen  must  file  their  liens 
within  30  days  after  they  have  ceased  to 
labor  or  ceased  to  furnish  materials.  That 
the  second  alternative  or  option  was  not 
Intended  to  apply  to  the  latter  class  Is,  It 
seems  to  us,  Indubitably  shown  by  the  use 
of  the  words,  "it  any,"  immediately  pre- 
ceding the  words,  "original  contract"  The 
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phrase,  *if  any,"  as  so  employed,  was  cer- 
tainly intended  to  and  does  operate  as  a 
limitation  upon  the  second  option — that  Is, 
the  option  to  file  the  Hen  within  30  days 
after  the  completion  of  the  original  contract, 
if  there  be  any  such  contract  If  there  be 
no  contract,  then  the  lien  claimants  famish- 
ing labor  or  materials  are  afforded  full  op- 
[tortuiilty  to  preserve  their  remedy  by  lien 
by  filing  the  same  wltljin  30  days  after  tbey 
have  ceased  to  labor  or  to  furnish  ma- 
terials. 

The  theory  upon  which  those  bestowing 
labor  upon  or  furnishing  materials  to  be  used 
In  the  construction  of  a  building,  where  the 
work  is  done  or  to  be  done  by  contract  l>e- 
tween  the  owner  and  a  contractor,  are  af- 
forded by  the  statute  two  different  occasions 
upon  which  tbey,  at  their  option,  may  file 
their  Hens  may  thus  be  explained:  In  the 
case  of  work  done  by  or  under  contract,  the 
'  omtractor  himself  employs  the  labor  and 
orders  the  materials  essential  to  the  com- 
pletion of  his  contract,  and,  it  may  be  added, 
is  primarily  liable  for  the  labor  bestowed 
upon  and  the  materials  furnished  for  the 
construction  or  repair  of  the  building  or 
other  structure.  It  is  safe  to  say  that  In 
such  a  case  the  omtractor  Is  required,  In 
many  instances,  to  rely  uptm  the  money  he 
is  to  receive  as  the  contract  price,  with 
which  to  pay  for  the  labor  and  materials 
employed  by  him  in  the  execution  of  the  con- 
tract, and  It  follows  that.  In  such  circum- 
stances, he  must  obtain  credit  to  enable  him 
to  carry  out  the  terms  of  his  contract.  The 
contract  may  provide  for  the  payment  of  the 
contract  price  in  installments,  of  which  It 
may  be  agreed  that  some  shall  not  be  paid 
nntU  the  contract  has  been  fully  completed, 
or  substantially  so.  The  Legislature,  having 
this  situation  in  Tlew,  Tery  properly  and 
wisely,  tba^ore,  took  the  pains  to  provide 
for  such  a  contingency  by  giving  to  laborers 
•nd  materialmen,  in  the  case  of  work  done  by 
contract,  the  option  of  filing  their  liens  with- 
in the  time  specified  as  wdl  after  the  com- 
pletlim  of  the  contract  as  after  the  cessation 
of  labor  or  ot  the  fnmiahing  of  materials, 
ttmB  aoMiog  them  to  extend  the  credit  to 
the  contractor,  If  they  wish  to  do  so,  and  at 
the  same  time  ambling  the  contractor  to  go 
on  with  the  completion  of  his  contract  with- 
out that  embarrassment  or  handicap  which 
might  ft^low  as  against  him  from  the  filing 
of  Hens  before  the  completion  of  the  work. 
In  8U<A  case,  the  laborers  and  materialmen 
would  not  be  required  to  exercise  constant 
watdifnlness  to  ascertain  precisely  when  the 
time  for  filing  their  Hens  would  begin  to  run. 
for  then  they  .would  know  from  the  contract 
Itself,  which  should  be  on  file  in  the  county 
recorder's  office,  about  when  It  would  be 
completed,  or  may  rely  for  knowledge  of  that 
fact  npon  the  notice  of  completion  which  the 


'  owner  Is  required  to  fil^  in  the  case  of  a 
'  statutory  as  well  as  In  that  of  an  actual 
completion  (Boscus  T.  Wsldmann,  81  CaL 
App.  245,  254,  265,  160  Pac.  180),  to  preserve 
In  himself  the  right  to  object  If  the  lien  is 
not  filed  within  the  statutory  time. 

The  ^tuatlon  Is  entirely  different  where 
the  work  is  not  done  by  contract.  The  owner 
in  such  case  is  primarily  responsible  for  th^ 
claims  of  laborers  and  materialmen  furnish- 
ing the  labor  and  the  materials  to  carry  on 
the  work.   Then  In  that  case  there  ^ay  be 
no  definite  plans  or  definite  time  fixed  for 
the  completion  of  the  work,  with  the  result 
that  the  work  may  be  extended  over  a  long 
j  period  of  time  to  comport  with  the  conveni- 
ence of  the  owner.    The  work  may  be.  In 
!  point  of  magnitude,  of  little  consequence,  and 
'.  material  for  its  purpose  may  be  ordered  and 
!  delivered  but  not  put  Into  the  building  or 
I  structure  for  months  after  its  delivery,  and 
I  thus  claimants  in  such  a  case,  if  they  were 
I  required  to  wait  until  the  filing  of  a  notice 
of  completion  by  the  owner,  would  have  to 
■  wait  an  indefinite  time  befwe  they  could  file 
,  their  Hens,  without  prematurely  doing  so. 
i  Such  Hen  claimants  can,  themselrea,  it  Is  nl>> 
;  Tions,  always  know,  independently  and  with- 
out the  aid  of  extrinsic  erldmce  or  notice 
,  when  they  have  ceased  to  labor  or  to  furnish 
I  materials,  and  thus  more  than  other  persons 
are  In  a  position  to  know  the  date  from 
which  the  time  within  which  they  must  file 
their  liens,  If  they  would  enjoy  the  benefit 
of  such  protection,  begins  to  run.   Tbey  are 
not  required  to  be  Incessantly  on  the  alert 
and  BO  watch  the  progress  of  the  work  for 
the  purpose  of  ascertaining  when  it  ia  com- 
I  pleted. 

[Z]  But  it  is  hardly  necessary  to  proceed 
further  In  the  discovery  of  reasons  which 
JustlQr  the  conclusion  that  in  but  one  contin- 
gency are  the  laborers  and  materialmen  at 
liberty,  under  the  statute,  to  file  their  Uena 
after  the  completion  of  the  work.  It  may  be 
added,  bowerer,  that  the  initial  langnage 
of  secUon  1187  clearly  and  unquesUonably 
provides  for  two  different  conrses  which  the 
owner  of  land  is  at  liberty  to  adopt  for  the 
erection  or  improrement  of  structures  there- 
on, to  wit :  (1>  Where  the  work  of  constmc- 
timi  or  repair  Is  d<Hie  under  a  contract  be* 
I  tween  the  owner  of  the  land  upon  which 
the  Improvement  is  to  be  made  and  a  con- 
tractor, in  which  case  eltlier  the  original  or 
'  snboontraetor  employs  the  labor  and  orders 
the  materials.  <2)  Where  tlie  owner,  either 
by  himself  directly  or  by  agent,  presumptive- 
I  ly  or  constructively,  does  the  work  and  em- 
'  ploys  the  labor  and  orders  the  materials; 

and  that  from  this  proposition  it  becomes 
I  the  more  clearly  apparent  that  wherever  the 
;  term  "contract"  is  employed  in  the  statute 
I  It  was  intended  to  be  so  used  and  to  be  un- 
I  derstood  in  the  sense  in  which  It  Is  employed 
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In  aectton  1188,  tUe  Initial  section  of  tbe 
chapter  lumn  tbe  sabject  o£  llena.  And  fliat 
tbe  soue  In  .which  that  word  or  the  phraae, 
**orl8lnal  ocmtract,"  Is  used  In  the  latter 
section,  is  that  of  work  to  be  dcme  by  <a 
under  a  contract  between  the  owner  and  a 
contractor  is  plainly  evidenced  by  Uie  prorl- 
Bl<Hi  contained  in  aaU  aectltm  1188  to  tlie  eC- 
feet  that  the  liens  "in  this  chapter  prorld- 
ed"  shall  not  In  the  case  ct  any  claimants, 
other  than  tbe  coDtracb>r,  be  limited,  as  to 
any  amonot,  by  any  "contract  price  agreed 
upon  between  the  ctmtractor  and  the  owner, 
except,"  etc.,  the  prOTlalon  as  to  the  effect 
of  the  filing  of  "snch  original  contract"  be- 
fore tbe  commencem^t  oi  the  work  upon  the 
rights  of  those  performing  labor  thereon  or 
furnishing  materials  thereunder,  tbe  pro- 
Ttelon  for  the  filing  of  a  bond  with  "such 
contract"  In  the  office  of  the  cotmty  recorder, 
tbe  effect  of  which  Is,  in  addition  to  securing 
-  to  Hen  claimants,  other  than  the  contractor, 
tbe  payment  of  thdr  Hens,  to  restrict  the 
right  of  recovery  as  against  the  owner  to 
the  "contract"  price,  and  the  provision  that 
any  change,  alteration,  or  modification"  "of 
any  such  contract  between  the  owner  and 
his  contractor"  shall  not  have  the  effect  of 
rdeaslng  or  exonerating  any  snrety  or  sure- 
ties upon  9ny  bond  given  under  this  section. 
All  these  provisions,  we  say,  unquestionably, 
refer  and  apply  to  cases  where  the  work  Is 
done,  not  by  the  owner  himself,  ^ther  actual- 
ly or  constructively,  but  by  or  und^r  con- 
tract between  the  owner'  and  a  contractor, 
and  from  this,  as  before  declared,  the  prop- 
osltlon  seems  to  be  clearly  dedndble— In- 
deed, so  mndi  so  as  to  transfer  it  far  b^nd 
the  realm  of  doubt— that  wherever  the  word 
"contract"  or  the  phrase  "original  contract" 
Is  thereafter  used  In  tbe  law  It  must  have 
been  so  employed  In  the  sense  In  which  sec- 
tion 1183  uses  It,  unless  there  is  discernible 
from  the  statute  Itself  some  overruling  rea- 
son for-  applying  the  term  or  the  phrase  In 
a  different  sense.    No  just  reason  has  been 
shown  and,  after  a  painstaking  consideration 
of  the  lien  law  in  Its  entirety,  none  has  oc- 
curred to  us,  supporting  the  contention  of 
the  appellant  with  respect  to  the  sense  in 
which  the  L^slature  Intended  the  word 
"contract"  as  used  in  that  part  of  section 
1187  relating  to  the  filing  of  notice  by  the 
owner  of  the  completion  of  the  work  was  to 
be  understood  and  applied.   Indeed,  tbe  con- 
atructlon  above  given  septlon  1183  and  the 
initial  language  of  section  11S7,  about  the 
correctness  of  which  constmctlon  It  seems 
to  UB  there  can  be  no  doubt,  is  Itself  suflJ- 
dent  to  negative  the  contention  that  the 
word  "contract"  as  used  in  the  provision  re- 
lating to  the  filing  of  notice  of  completloQ 
by  the  owner  Is  to  be  Interpreted  to  mean 
Oie  "building"  or  the  "strtictnre'*  or  the 
'%ork,**  whatever  may  be  Its  character,  to  ' 


be  d<te&  Aa  pelted  out;  tbeze  Is  avpuoit 
no  good  or  any  reason  why  tbat  word  idumld 
be  given  mcb.  a  meaning.  To  require  the 
owner,  In  casea  where  be  has  hlmgelf,  either 
actually  or  by  iHresumpflon,  done  the  work, 
to  file  a  notice  of  completion  would  add 
nothing  to  flie  rights  of  liok  dalmants  In 
such  cases,  It  would  benefit  than  In  no  way, 
It  would  afford  them  no  better  or  greater 
or  more  advantageous  opportunity  to  pre- 
serve tfadr  right  to  liens  than  1^  tb»  provl- 
8l<m  that  they  may  file  their  liens  within 
thirty  days  after  they  have  ceased  to  labor 
or  to  furnish  materials.  Besides,  as  already 
shown,  the  exercise  of  the  second  option 
provided  for  In  a  case  where  the  work  is 
done  by  contract  could  not  affect  the  owner 
where  be  does  the  work  himself  as  It  does  a 
contractor  In  the  former  case,  for  while 
the  provision  may,  as  shown,  help  tbe  con- 
tractor In  certain  Indicated  circumstances, 
and  at  the  same  time  afford  ample  protection 
to  claimants,  yet  where  the  work  Is  done  by 
the  owner  himself  it  can  be  of  no  just  benefit 
to  him,  since  he  must  himself  pay  for  the  la- 
bor and  materials  employed  In  the  work,  and 
may  proceed  with  tbe  work  according  to  his 
own  wish  and  convenfence.  He  may,  as  be- 
fore stated,  extend  the  work  of  construction 
over  a  long  period  of  tlme-r-ln  fact,  indefi- 
nitely—or do  It  by  piecemeal,  If  he  Is  with- 
out the  means  to  press  it  on  to  completion 
as  early  or  soon  as  ordinarily  he  might,  and 
yet  In  such  case  he  cannot  suffer  by  reason 
thereof  as  could  a  contractor,  who  is,  ordi- 
narily, bound  to  complete  his  contract  within 
a  specified  or  reasonable  time. 

But  there  Is  another  and,  we  think,  a 
well-nlgh  conclusive  reply  to  the  contentltm 
that  tbe  provision  for  tbe  filing  by  the  owner 
of  a  notice  of  tbe  completion  of  the  contract 
applies  to  the  case  where  the  work  Is -not 
done  under  contract,  and  It  Is  this :  The  pro- 
vision with  respect  to  the  filing  of  a  notlc^ 
of  completion  as  It  read  prior  to  the  revision 
of  the  Hen  law  by  the  L^Icdature  of  1011 
(St.  1911,  p.  ISIS)  was  In  the . following -lan^ 
guage: 

"Tbe  owner  of  any  property  on  which  labor 
bai  been  performed,  or  for  wUeh  materials  have 
been  fDmlshed  to  be  used  In  the  constmctlon, 
alteration,  addition  to,  or  repair,  either  In  whole 
or  io  part,  of  any  work  mentioned  in  section 
1183  of  thia  Code,  must,  within  ten  days  after 
the  completion  thereof,  or  wltbln  forty  days 
after  tbe  cessation , from  labor  upon  any  unfin- 
ished  contract,  or  upon  any  unfinished  building, 
improvement,  or  stractnre,  or  the  alteration,  ad- 
dition to,  or  the  repair  thereof,  file  for  record 
*  *  *  a  notice  setting  forth,"  etc. 

See  Stats.  1897,  p.  202. 
We  have  seen  no  cases  whidi  have  con- 
strued the  section  as  it  fbm  read  prior  tq 
1911,  but  undoubtedly  the  language  quoted 
could  reasonably  have  been  so  construed  as 
to  havs  made  it  andlcable  to  cases  where  ttie 
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work  was  not  done  by  contract  a>  well  as 
those  cases  where  the  work  was  done  by 
ooDtractf  and  It  Is  most  probably  true  tliat, 
when  80  applying  It,  It  was  found  to  be  so 
unnecessary — so  impotent  In  the  achievemeut 
of  any  useful  purpose — that  the  Le^lature 
of  1911,  having  so  viewed  it,  ex  industria, 
changed  it  so  as  that  it  would  read  as  it 
Qow  exists.  At  any  rate,  we  can  conceive  of 
□0  stronger  i*eaiM>n  calling  for  the  amendment 
than  that  of  avcdding  the  absurdity  of  re- 
quiring the  owner,  .where  he  has  himself 
done  the  work,  to  file  a  notice  of  completion 
whoi  at  the  same  time  there  exists  a  pro- 
vision which  affords  the  laborer  and  mnte- 
rialman  in  such  a  case  the  right  of  flllng 
their  liens  within  30  days  after  they  have 
ceased  to  labor  or  to  furnish  materials,  an 
weat  produced  by  their  own  acts  or  conduct 
and  which,  therefore,  they  of  necessity  have 
actual  knowledge  of. 

tl]  It  followB,  of  course,  from  the  view  of 
section  1187  above  given,  that  only  those 
whose  rii^ts  would  be  affected  1^  the  filtaig 
of  the  notice  of  cc»npletion  may  invoke  the 
estc^pel  provided  for  In  said  section  wha 
no  such  notice  Is  flled.  If,  In  other  words, 
the  prorlsimi  as  to  th6  notice  of  completion 
Wplies  only  when  there  is  a  contract,  thra, 
obviously,  the  est(^^l  is  applicable  anid  may 
be  invoked  only  .when  there  is  a  contract. 
There  being  no  contract  in  this  case — thot 
is,  the  buildings  for  which  the  plaintiif  fur- 
nished materials  not  having  been  constructed 
by  or  under,  ccmtract  between  the  owner 
and  a  contractor  but  constructively  by  the 
owner  himself — the  provision  of  section  1187 
as  to  the  flUng  of  notice  of  completion  does 
not,  as  to  the  appellant,  apply,  and  as  an 
essential  corollary  of  that  proposition  the 
estoppel  provided  for  in  said  section  does 
not  apply,  and  therefore  cannot  be  invoked 
in  this  case.  In  a  word,  the  plalntKT,  by 
reason  of  the  circumstances  of  this  case, 
comes  within  that  class  of  lien  claimants 
who  have  available  to  them  under  the  statute 
but  a  single  coarse  to  pursue  to  preserve 
their  remedy  by  lien,  vis. :  to  file  their  liens 
.wltldn  80  days  after  they  have  ceased  to 
labor  nptm  or  furnish  material  for  the  work 
to  be  done. 

The  effect  of  the  amstractlm  her^n  of 
the  statute,  as  amended  In  1911,  is  obvious- 
ly not  to  impair  in  any  way  the  ri^ts  of 
any  claimants,  but,  on  the  contrary,  it  seems 
to  us,  is  to  make  it  fair  anid  just  to  all  lien 
claimants,  And  no  discrimination  can  re- 
sult from  the  9tatnte  as  it  la  so  construed. 
The  statute  deals  wiUi  two  general  classes 
of  cases,  and  as  we  construe  it  those  of  each 
dass  are  treated  alike.  The  contingency 
upon  the  happening  of  which  each  class 
must  act  to  preserve  his  rights  is  plainly 
pointed  out  and  alTords  to  every  claimant' 


full  opportunity  for  protecting  his  jig^ts 
under  the  statute.  If  our  construction  of 
section  1187  would  lead  to  any  other  result, 
we  would,  of  course,  be  compelled  to  hold, 
in  the  face  of  plain,  ordinarily  understand- 
able words  and  language,  that  the  L^lala- 
ture  did  not  intend  to  say  what  the  face  of 
the  language  of  the  statute  clearly  and 
naturally  implies  and  signifies.  But,  as  we 
have  shown,  to  give  to  all  claimants  th^r 
constitutional  right  to  ll^ia,  and  at  the  same 
time  give  to  owners  Just  protectim,  there  is 
no  necessity  for  each  a  construction  of  the 
law  established  for  the  enforcement  of  liens 
as  It  exists  at  the  present  time.  As  declared, 
the  law,  as  we  here  construe  It,  In  no  way 
curtails  or  qualifies  or  impairs  tiie  rights  of 
any  of  the  claimants  Of  either  fdass,  bat 
leaves  all  with  equal  rights,  according  to 
the  several  contingencies"  upon  which  th^ 
may  preserve  their  right  of  Uen.  and  af- 
fords them  as  well  as  the  owners  of  pnq^ 
erty  ample  protection. 

Accwdingly,  ,we  condude  that  the  dedsloa 
below  is  correct,  and  the  judgment  la  there- 
tote  affirmed. 

We  concur:  B0RNETT,  J.;  BUCK,  Pre- 
sidlng  Judge  pro  tem. 


(72  Okl.  ajT) 

DAT  et  aL  V.  KEEK^HI  OIL  ft  OAS  CO.  et  aL 

(No.  9554.) 

(Supreme  Court  of  Oklahoma.  Match  18,  1919. 
Behearing  Denied  April  29,  1910.) 

{Syllabus  iy  the  Court.) 

1.  APPEAI,    AND    EbBOB    <S= 1009(4) —REVIEW 

OF  Evidence— Equity  Pboceedinq. 
In  an  equity  proceeding,  tbe  Supreme  Court 
will  wei^  the  evidence,  but  tbe  jndgmmt  of 
tbe  trial  court  will  not  be  set  aside,  where  it  is 
not  clearly  against  the  weight  of  the  evidence. 

2.  SnmciENCT  or  Evidence. 

Record  examined,  and  held,  judgment  of  the 
trial  court  is  sufiiciently  8upp<»?ted  by  the  evi- 
dence. 

Error  from  District  Court,  Caddo  Connty ; 
Will  Linn,  Judge. 

AetiOTi  by  Mary  Ellen  Day  and  another 
against  the  Keechl  Oil  &  Gas  Company  and 
others.  Judgment  for  defendants,  motion 
for  new  trial  denied,  and  plaintiffs  bring  er- 
TOt.  Affirmed. 

Riddle  ft  Hammerly,  of  Chickasba,  tor 
plaintiffs  in  error. 

Bond,  Melton  ft  Mdton,  of  Chickasha,  for 
defendants  in  error. 

PITCHFORD,  J.  On  the  16th  day  of 
December,  1016,  plaintiffs  In  emo',  or  E»lala- 
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ttfffl  below,  commenced  this  action  in  the 
district  court  of  Oaddo  county  against  de- 
fradants  in  error,  defendants  below,  seek- 
ing tbe  cancellation  of  a  certain  oil  and  gas 
lease.  The  parties  will  be  designated  as  they 
appeared  below.  On  tbe  29th  day  of  De- 
cember. 1915,  plaintiffs  jointly  executed  the 
lease  In  Question  to  one  I.  M.  Dnncan,  who 
thereafter  transferred  the  same  to  the  de- 
fendant Keechi  Oil  &  Gas  Coitapany.  It  Is 
alleged  that  after  the  execution  and  delivery 
of  the  lease,  certain  material  alterations 
were  made  therein  by  attempting  to  strike 
out  and  erase  therefrom  the  provision  that 
tbe  lessee  upon  tbe  payment  of  $1  had  the 
privilege  of  surrendering  and  canceling  the 
lease  and  all  agreements  and  covenants 
therein  contained;  that  the  attempted  al- 
teration was  made  without  tbe  consent  or 
knowledge  of  the  plaintiffs;  and,  further, 
that  one  of  the  express  conditions  of  the 
lease  was  that  tbe  lessee  should  begin  ac- 
tual drilling  of  a  well  within  90  days  with- 
in tbe  vicinity  of  Cement,  Okl.,  and  con- 
tinue to  a  depth  of  3000  feet  and  to  drill 
with  due  diligence  until  such  well  ^ould  be 
complet&d,  unless  oil  or  gas  was  found  in 
paying  quantities  at  a  less  depth.  Plain- 
tiffs contend  that  the  contract  was  breached 
In  that  the  defendants  failed  to  drill  a  well 
to  a  depth  of  3,000  feet,  and  failed  to  And 
oil  and  gas  In  paying  quantities  at  a  less 
depth.  Defendants  deny  the  allegations  of 
the  petition,  and  aver  complete  performance 
of  all  the  terms  of  the  lease. 

The  case  was  tried  before  the  court  upon 
the  pleadings  and  tbe  evidence  Introduced  by 
the  {datntUlb  and  the  defaidants.  Aft»  the 
tri&l,  plalntlffiB  filed  a  written  request  for 
separate  findings  of  fact  and  declarations 
of  law.  Tbereupon  the-  trial  conit  made 
and  entered  the  following  findings: 

"First  The  court  finds  that  the  plaiotiffB, 
Mary  Ellen  Day  and  W.  S.  Day,  are  the  own- 
ers of  the  legal  and  equitable  title  to  the  Bouth- 
east  quarter  and  the  southwest  quarter  of  the 
northeast  quarter,  and  the  south  half  of  the 
northwest  quarter,  and  the  northwest  quarter 
of  the  northwest  quarter  of  section  thirty-two 
(32),  township  six  (6)  north,  range'  nine  (9) 
■west,  in  Caddo  county,  Okl.,  being  320  acres 
of  laud,  and  were  the  owners  of  such  land  on 
the  29th  day  of  December,  1915,  and  at  which 
time  they  acknowledged,  executed,  and  deliv- 
ered to  I.  M.  Duncan  an  oil  and  gas  lease  on 
said  lands,  which  said  oil  and  gas  tease  was 
duly  recorded  in  tbe  office  of  the  county  clerk  of 
Goddo  cooB^,  <H1>,  on  tlie  28d  day  of  Fein 
nutry.  1916^  and  recorded  in  Book  9,  ptve  317, 
the  MiscdlaneouB  Records  of  said  county ; 
that  subsequent  to  tbe  execution,  acknowledg- 
ment, and  delivery  of  such  oil  and  gas  lease  by 
the  plaintiffs,  the  lessee  therein,  I.  &I.  Duncan, 
assigned  the  same  and  all  rights  thereunder  to 
one  O.  W.  Goolsbee,  and  that  subsequent  there- 
to the  said  O.  W.  Goolsbee  asngaed  idl  his  right, 
title,  and  interest  in  and  to  said  oil  and  gaa 
lease  to  the  defendants  tiie  Keechi  Oil  &  Oas 
Owpany  and  the  Oklahoma  Star  Oil  Company, 


end  that  such  corporations  are  n6w  Hha  own^ 
ers  and  holders  of  such  oil  and  gas  lease  by  rea- 
son of  such  assignments. 

"Second.  The  eomrt  finds  that  prior  to  the 
execntton,  aeknowledgmait,  and  deliva?  of 
such  oil  and  gas  lease  to  iiie  lessee  therran,  I. 
M.  Duncan,  a  portion  of  sudi  oil  and  lease, 
being  a  printed  provision  therein  authorinng  ^ 
snrrender  of  such  lease  under  certain  conditions, 
was  stricken  out  of  such  printed  lease  by  era- 
sure lines  placed  throu^  such  providmis  with 
ink. 

"^ndrd.  The  court  finds  that  sadi  proriaon 
of  said  lease  was  strli^en  from  tiie  printed 
form  thereof  with  the  knowledge  and  consent 
of  the  plaintiffs. 

"Fourth.  As  to  whether  or  not  tbe  evidence 
shows  any  acts  of  the  plaintiffs  constituting  an 
estoppel,  or  whether  or  not  there  was  any  mo- 
tive on  the  part  of  the  plaintiffs  to  eliminate 
the  portion  of  the  lease  stricken  out,  is  imma- 
terial, because  ot  tha  twegoing  findings  of  the 
court. 

"Fifth.  The  court  finds  that  the  erasure  of 
such  provision  from  the  printed  form  of  sucdi 
lease,  being  mai^e  before  the  execution  and  de- 
livery of  such  lease,  was  for  the  advantage  of 
both  the  lessors  and  the  lessee  in  such  lease. 

"Sixth.  The  court  finds  that  the  defendants 
the  Keechi  Oil  &  Gas  Company  and  tiie  (Ala- 
boma  Star  Oil  Company  are  tlM  assignees  fit  L 
M.  Dnncan,  the  original  lessee  in  sndi  lease  of 
the  plaintiffs,  and  that  the  said  assignees  have 
complied  with  all  tbe  terms  and  conditions  of 
such  lease  by  paying  the  renewal  money  provid- 
ed for  therein,  and  by  ttomplying  wlUi  aU  of 
the  terms  and  conditions  thereof. 

"The  court  therefore  CMicludeB,  as  a  matter 
of  law,  that  the  phdntifCB  are  not  entitled  to 
reoorar  in  this  action*  and  litat  the  defendants 
the  Keedii  Oil  &  Gas  Company  and  tbe  Okla<- 
homa  Star  Oil  Company  are  the  ownen  of  sudi 
oil  and  gas  lease,  and  that  such  defendants,  as 
the  assigaees  of  the  original  lessee,  I.  M.  Dun- 
can, are  entitled  to  all  the  rights  thereunder, 
and  that  the  defendants  A.  D.  Lloyd,  the  Didac 
Oil  &  Gas  Company,  and  the  B.  A  R.  Oil  ft 
Gas  Company  have  no  right,  title,  or  interest 
in  and  to  the  said  trfl  and  gas  np<m  the  said 
lands  hereinabove  described."  ■ 

Thereafter  and  In  time  provided  by  law, 
plaintiffs  filed  motion  for  new  trial,  wfal^ 
was  overruled,  and  plaintiffs  appeaL  Plain- 
tiffs present  and  discuss  numerous  assign- 
ments of  error  onder  three  general  proposi- 
tions, to  wit: 

"(1)  The  oil  and  gas  lease  on  its  face  showing 
that  it  had  been  changed  and  altered,  the  court 
erred  in  concluding  as  a  matter  of  law  that  the 
burden  of  proof  was  on  the  plaintiffs  to  show  by 
clear  and  convincing  evidence  that  the  same 
had  been  changed  and  altered. 

"(a)  That  when  plaintiffs  showed  at  the  time 
(tf  the  execution  and  delivery  <^  the  oil  and 
gas  lease  the  provisicm  known  as  the  'surrender 
clause'  was  intact,  they  had  then  made  a  prima 
facie  case,  and  were  entitled  to  a  judgment,  un- 
less the  defendants  showed  by  clear  and  con- 
vincing evidence  that  such  erasure  or  marking 
out  was  done  after  the  execution  and  delivery 
of  the  lease. 

"(b)  The  plaintiffii*  and  the  defendant  Dun- 
can's testimony  to  the  eftct  that  the  provisloii 
cuamonly  called  the  'surrender  clause*  was  in> 
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tact  when  tiie  <A  ud  gu  lease  vu  ezeentedt 
beins  nneontndieted,  t£ey  were  eDtiUed  to  a 
judgment. 

"(2)  It  la  dearlr  ahpwn  by  the  weight  of  the 
teatimooy  that  defendsots  failed  to  drill 
said  well  with  due  diligeoce  until  oil  or  gas  was 
found  iB  paying  quantitiea,  and  the  finding  of 
the  court  upon  this  proposition  is  not  sus- 
tained by  the  testimony. 

"(a)  7he  defendants,  having  failed  to  driU 
said  well  with  doe  dUigene^  as  provided  for  by 
the  ctmtract,  forfeited  thdr  rights  within  and 
ttf  said  oil  and  gas  lease, 

"0>)  Said  defendants  having  breached  said 
agreement  in  the  manner  above  set  out  judg- 
ment should  have  gone  for  them  on  this  ground. 

"(3)  Prejudicial  error  of  the  court  in  failing 
to  make  separate  findings  of  law  and  of  fact, 
as  requested." 

The  oontatioii  of  idalntlffs  that  fiie  trial 
court  committed  error  In  concluding  as  a 
matter  of  law  tbat  tbe  burdoi  of  proof  wad 
on  the  plaintlflb  to  show  by  clear  and  coa- 
Tlndng  evidence  tliat  tbe  lease  bad  been 
changed  and  altered  is  not  tenable. 

[1,  2]  We  hare  carefully  examined  the 
finding  made  by  the  court,  and  &il  to  see 
wherein  the  trial  court  ^ced  that  burden 
upon  tbe  plaintiffs.  We  are  further  unable 
to  appreciate  this  contention  for  the  reason 
that  the  actlm  was  In  tbe  nature  of  an  equi- 
table proceeding,  triable  to  the  court  with- 
out the  interrentlMi  of  a  Jury.  The  judge 
had  all  the  evidence  before  htm.  and  the 
presumption  la  that  he  bad  sufficiently  In- 
structed himself  to  enable  him  to  weigto»  dls- 
crlmhiate,  and  declare  what  to  his  ndnd  bad 
been  established  by  the  evidence. 

We  have  examined  tbe  record  and  bold 
that  tbe  evldeoce  fully  sustains  the  findings 
of  tbe  trial  onirt  In  Limerick  v.  Jeffer- 
son Idfe  Insurance  Co.,  169  Pa&  1080,  the 
court  said: 

"Where  fraud  is  relied  upon  as  a  hasis  for 
equitable  relief,  and.  the  trial  court,  after  bear- 
ing tbe  evidence,  finds  that  fraud  has  not  been 
established,"  Hie  Supreme  Court  "will  not  dis- 
turb such  finding,  unless  it  is  dearly  against 
the  weight  of  the  evidence." 

To  the  same  effect  was  Crump  v.  Lanham, 
168  Pac.  43,  and  Brockman  v.  Rees,  178  Pae. 
625. 

The  judgment  of  the  trial  court  is  affirmed. 
All  tbe  Justices  concur. 


(72  Okl.  »7) 

TURNBAUGH  v.  HTJSSEUTON.  (No.  8402.) 
(Supreme  Court  of  Oklahoma.   April  15,  1910.) 

(Byllabiu  hv  the  Court.) 

1.  Landlord  and  Tenant  «8=»288  —  Uklaw- 
wm.  Detainkb— IsBTras— PoasEsraoN. 
In  an  unlawful  detainer  action,  tbe  qnesdtm 
at  issue,  regardless  of  tbe  actual  condition  of 


Uw  tide  to  the  property,  Is  whether  Oe  deteid- 
ant  unlawfully  withholds  possession  from  Oa 
plaintue. 

2.  LANOLOBD  and  TEIfANT  ^291(10)  —  Vn- 

uwruir  DnAiNBB— BviDBNcs— AiniiasiBZL- 

ITT. 

Tbe  defendant  In  an  unlawful  detainer  ac- 
tion under  a  general  denial  is  entitled  to  Intro* 
duce  any  evidence  which  controverts  any  fact 
the  idaintiff  is  bound  to  prove  in  orda  to  re> 
cover.  , 

3.  Landlobd  Ann  Tenant  <s>291(12)  —  XJts- 

UWEUI,  DBTAINEB— EVIDENOB— ADHiaSXBU^ 

ixT. 

Where  a  defendant  in  an  unlawful  detainer 
action  defends  on  the  ground  that  he  is  the 
agent  for  a  corporatiou  and  that  said  corpora- 
tion is  lawfully  in  poBsessiMi  of  the  premises 
under  a  contract  with  the  plaintifF,  and  that  he 
Is  merely  holding  the  posscssim  as  agent  for 
said  c(»-poration,  it  is  prejudicial  error  for  the 
court  to  exclude  evidence  which,  if  true,  proves 
such  defense. 

4.  IiAHDLOBD  AND  TENANT  «»290(3)  — UM- 

LAwrux,  Dbtainb»7-Bvideno»— ADKisnsn.- 

ITT. 

Where  a  tenant  lawfully  goes  into  posses- 
sion of  premises  under  a  cwtract  with  the 
plaintiff  be  may  ahow  that  he  has  continued  in 
poBsessiim  after  the  exiriration  of  his  lease  sn- 
der  a  new  agreement  with  bis  landlord. 

Error  from  County  Court,  Woodward  Coun- 
ty ;  Clyde  H.  Wyand,  Judge. 

Action  by  Edward  C.  Husselton  against 
Alex  Turnbaugh  for  unlawful  detainer. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Beversed  and  remanded,  with  direc- 
tions. 

W.  H.  Springfield,  of  Woodward,  for  plain- 
tiff in  error. 

Swindall  &  Wybrant,  mt  Woodward*  for  de- 
fendant In  txrm. 

BAIMET.  J.  This  Is  an  unlawful  detainer 
action  commoioed  under  tbe  provlslona  of 
chapter  61,  art  12,  Bev.  Laws  of  Oklahoma 
1010.  by  Edward  C.  Husselton  against  Alex 
Tombangh,  ftn:  the  possesslim  of  lot  2,  block 
48,  in  the  original  town  site  of  Woodward) 
Okl.  Tbe  case  was  originally  filed  in  a  Justice 
of  the  peace  court  where  tbe  Merdiants'  Prod- 
uce Company,  a  corporatiim.  of  Woodward, 
Okl.,  filed  its  motion  to  intervene,  wtaer^ 
It  alleged  tbat  It  was  in  the  lawful  possession 
of  said  property  under  a  contract  with  the 
plaintiff.  Tbe  petltl<m  to  Intervrae  was  dis- 
allowed and  tbe  cause  tried,  resulting  to  a 
Judgment  for  tbe  idaintiff.  Tbe  case  was 
thereupon  appealed  to  the  county  court, 
where  a  trial  de  novo  was  bad,  likewise  re- 
sulting in  a  judgment  for  the  plaintiff,  from 
which  Judgment  the  def«idant  has  appealed 
to  this  court 

The  record  shovra  that  the  defendant,  Turn- 
baugh, went  into  possession  of  tbe  premises 
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under  a  written  lease  with  the  plaintiff ;  tliat 
tlie  learc  bad  expired  scTeral  montbs  prior  to 
the  Institution  of  this  action;  and  that 
Tumbaugh  was  still  in  possession.  Tnrn- 
baugh  offered  to  prove  that  the  Merchants' 
Produce  Oompany  was  a  corporatloD  organis- 
ed under  the  laws  of  this  state,  was  at  all 
times  in  possession  of  the  premises,  and  that 
be  was  holding  possession  for  said  company ; 
that,  although  the  lease  was  originally  made 
in  bis  name,  the  plaintiff  understood  that  the 
property  was  rented  to  the  Meri^nts"  Prod- 
uce Oompany;  and  that  defendant  took  the 
lease  and  was  occupying  ttie  premises  for 
said  company.  Defendant  also  offered  to 
prove  that,  after  the  expiration  of  the  lease, 
the  Merchants'  Produce  Company  made  a  new 
contract  with  the  plaintiff,  whereby  it  was 
rightfully  occupying  said  premises,  that  it 
had  paid  the  rent  therefor,  that  his  occupan- 
cy of  said  premises  was  mer^y  as  the  agent 
for  said  company,  and  that  as  such  he  was 
rightfully  In  possession  thereof.  This  evi- 
dence was  excluded  by  ihe  trial  court  There- 
fore the  question  presented  Is:  Was  the 
eyidmce  erroneous^  excluded,  and,  if  so, 
was  it  prejudicial  to  the  defendant? 

[1 , 2]  In  an  unlawful  detainer  action,  the 
question  at  Issue,  regardless  of  the  actual 
condition  of  the  title  to  the  property,  Is 
whether  defendant  unlawfully  withholds  pos- 
session from  the  plaintiff.  The  fOalntiff  in 
this  case  admits  that  detendaoc  obtained 
peaceable  and  lawful  possession  of  tbe  prop- 
erty, but  datms  thati  possession  Is  bdng  un- 
lawfully withheld  from  him  by  tbe  defendant, 
Turnbangh,  who  claims  that  be  is  lawfully  In 
posses^oD  as  agent  of  tbe  MoixtoDts'  Prod- 
uce Company.  Undor  tbe  general  denial 
filed  by  tbe  d^endant,  he  Is  oitltled  tO/intro- 
diice  any  evldoice  tbat  controverts  any  fact 
whl<^  the  idalntlff  la  bound  to  prove  in  order 
to  recover.  Ttstunnlngo  Electric  light  & 
Power  Co.  r.  Gullett.  62  OfcL  180,  Pac. 

City  of  Oklahoma  Oty  P.  X  HUt  et 
aU  4  OfeL  621,  46  Pac  S6S;  M<Selvey  v. 
Choctaw  Cotton  Oil  Co.,  02  Okl.  81,  162  Pac. 
414.  But  plaintiff  oontends  that  It  is  not  a 
legal  defMse  that  one  Is  holding  property 
as  tbe  agent  of  another,  and  cites  in  support 
thereof  Lollng  v.  Shepherd,  112  Ala.  688,  21 
South.  S62.  In  Oiat  case  the  Stqtreme  Coorc 
of  Alabama  said: 

"Tbe  question  which  seems  to  have  been  a 
material  point  in  the  case  on  the  trial  was 
\rh<>ther  one  person  can  sncceesf ully  defend .  a 
forcible  entry  and  unlawfol  detainer  or  peace- 
able entry  and  unlawful  detainer  of  land  when 
■ne<l,  upon  the  groand  that  his  entry  and  de- 
tention is  in  the  capacity  of  agent,  and  not  in 
hih  own  right.  One  guilty  of  a -forcible  entry 
or  unlawful  detainer  is  guilty  of  a  tort.  No 
principle  of  law  Is  more  general  and  better  set- 
tled than  that  one  guilty  of  a  tort  cannot  jus- 
tify on  the  ground  that  he  was  acting  In  the 
capacity  of  an  agent,  and  not  on  his  persMifil 
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responsibility.  It  is  .often  a  question  as  to 
whether  the  principal  is  liable  for  the  tortious 
act  of  an  agent,  but  it  has  never  been  questitm- 
ed  that^the  agent  was  personal^  liable  for  bis 
actual  tort" 

[3, 4]  This  case,  when  closely  analyzed.  Is 
not  in  point  True  it  is  that  an  agent  is  per- 
sonally res[>0Dslble  for  his  own  torts  and 
cannot  escape  liability  on  the  ground  that  he 
was  acting  for  some  one  else.  We  deduce  from 
the  opinion  just  cited  that,  in  a  former  forc- 
ible entry  and  unlawful  detainer  salt  by  the 
plaintiff  against  the  wife  of  the  defendant, 
sbe  had  defended  on  the  ground  that  she  was 
acting  for  her  husband,  and  in  a  subsequent 
case— the  one  dted  and  relied  on  by  plaintiff 
here — the  husband  endeavored  to  escape  lia- 
bility for  the  tortious  act  of  his  wife  on  the 
ground  that  he  was  detaining  tbe  land  as  her 
agent.  In  other  words,  it  seems  to  have  been 
admitted  In  that  case  that  possession  was 
forcibly  obtained  and  was  being  unlawfully 
kept;  but  the  contention  was  made  that 
notwithstanding  this,  there  was  no  liability 
because  tbe  husband.  In  detaining  the  prop- 
erty, was  acting  as  the  agent  for  his  wife. 
Clearly,  this  was  not  a  good  defense,  but  the 
situation  presented  in  the  case  before  us  is 
entirely  different.  Defendant  Tumbaugh  did 
not  forcibly  obtain  possession,  and.  If  the 
excluded  testimony  offered  by  him  Is  true, 
he  was  not  unlawfully  retaining  possession, 
and  therefore  was  not  guilty  of  a  tort  On 
the  contrary,  his  contention  is  that  be  not 
only  lawfully  obtained  possession,  which  is 
conceded,  but  that  he  was  rightfully  retain- 
ing possession  as  ag^t  for  his  principal. 
Merchants'  Produce  Company.  Coriwratloos 
can  only  act  through  their  agents,  and  the 
possession  of  the  agent  in  this  case,  If  the 
excluded  testimony  is  true,  was  tbe  posses- 
sion of  the  corporation,  and,  if  the  corpora- 
tion was  rightfully  In  possession  as  it  claimed 
under  tbe  agreement  with  the  plaintiff,  Tum- 
baugh was  rightfully  in  possession  as  its 
agent  The  evidence  tending  to  prove  this 
state  of  facts  should  have  been  admitted,  and 
the  question  of  fact  submitted  to  the  Jury. 
The  mere  fact  that  tbe  original  lease  had 
expired  did  not  preclude  this  defense,  for  (he 
tenant  after  the  expiration  of  his  lease,  may 
show  that  he  is  detaining  the  premises  under 
a  new  agreement  with  his  landlord.  24  Cyc. 
1421 ;  Jose  G.  Uridlas  v.  John  O.  Morrell,  25 
Cal.  31 ;  John  Kelly  v.  John  Loehr,  1  Brewst 
(Pa.)  303. 

Since  the  defense  offered,  if  true,  would 
have  defeated  plalntUt's  action,  tbe  exclusion 
of  the  evidence  was  clearly  prejudicial  to  the 
rights  of  the  defendant  This  cause  is  there- 
fore reversed  and  remanded,  with  directtons 
to  grant  a  new  trlaL 

HARDY,  C.  J.,  and  HARBISON.  VVTCfO- 
rOBD,  and  JOHNSON,  JJ.,  concur. 
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(72  OkL  97) 

ALBERTT  t.  ALBBHTT.   (No.  9187.) 

(Snpnine  Court  of  Oklahoma.  April  15,  1919.) 

(StUabiu  by  the  Court.) 

1.  Descent    and    Distbibutioit  — 

BlOHTS  OF  PABEinS— EiraCT  OF  DiTOBOl 
AND  SBFABATIOH. 

llDder  aubdivisioD  3,  |  8418,  Bev.  Laws 
1910,  where  a  minor  dies  leaving  estate  and  no 
isBoe  and  botti  parents  survive  liim,  but  are  not 
liriDg  together  at  the  time  of  his  death,  and  it 
appears  that  during  their  period  of  divorcement 
and  separation  each  parent  has  contributed 
about  the  same  toward  the  support  of  the  minor, 
and  each  has  borne  about  the  same  burden  in 
caring  for  him,  his  estate  in  each  case  will  de- 
scend to  the  parents  in  equal  shares. 

2.  Appeal  and  Ebbob  ^=91012(1)— Descent 
and  disteibutios  «=>71(7)  —  rights  of 
Pabents — Questions  op  Pact— Review — 
Sufficiency  of  Evidence. 

Where  a  minor  dies,  leaving  estate  and  no  Is- 
sue, and  both  parents  survive  him,  bat  are  not 
living  together,  it  is  a  question  of  fact  to  be  de- 
termined from  the  evidence  as  to  which  parent 
has  bad  the  care  of  sacb  min<v  during  their  eeii- 
aratipn;  and.  where  the  testimony  is  conflicting, 
the  finding  of  fact  by  the  trial  court  will  not  be 
distarbed  by  this  court,  unleea  it  ie  clearly 
against  the  weight  of  the  evidence. 

Error  from  District  Court,  Nowata  Oonn- 

ty ;  W.  J.  Campbell,  Judge. 

Action  between  Lizzie  Alberty  and  Andrew 
Alberty  for  the  allotment-  of  a  deceased  mi- 
nor child.  A  decree  was  rendered,  giving  each 
of  the  parties  a  one-half  undivided  interest, 
and  Lizzie  Alberty  brings  error.  Affirmed. 

EldoD  'B.  Sams,  of  Nowata,  and  Qeo.  A. 
Henshaw  and  A.  Carey  Hough,  both  of  Okla- 
homa City,  for  plaintlCC  in  error. 

Wm.  S.  Hamilton  and  John  P.  Pendleton, 
both  of  Nowata,  for  defendant  in  error. 

HARRISON.  J.  This  was  an  action  be- 
tween tlie  parents  of  a  deceased  minor  child, 
the  father  claiming  a  one-half  interest  in  the 
allotment  of  th^  minor  child,  and  the  mother 
claiming  all  of  said  allotment 

[1]  In  theory  the  controversy  Involved  the 
constractlon  and  application  of  the  third 
subdivision  of  section  8418,  Rev.  Laws  1910, 
hut  in  reality  it  involved  merely  a  question 
of  fact  as  to  who  had  cored  fof  and  support- 
ed the  minor  child.  The  provision  of  stat- 
ute In  question  reads  as  follows: 

"If  there  be  no  issue,  nor  husband  nor  wife, 
nor  father,  nor  mother,  then  in  equal  shares  to 
the  brothers  and  sisters  of  the  decedent,  and  to 
the  children  of  any  deceased  brother  or  slater, 
by  right  of  representation;  if  the  deceased,  be- 
ing a  minor,  leave  no  issue,  the  estate  must  go 
to  the  parents  equally,  if  living  together ;  if  not 


living  together,  to  the  parent  having  had  the 
care     said  deceased  mfiur." 

AJ^er  hearing  the  testimony,  the  court  de- 
creed that  eadi  parmt  ahoold  hare  a  one- 
half  undivided  interest  In  the  allotment  tA 
the  deceased  minor  dild. 

The  mother  appeals  from  audi  decree  to 
this  court,  claiming  that  some  9  months  and 
21  da^ni  before  the  death  of  their  son  a  de- 
cree txt  divorce  had  been  granted  to  her,  glv- 
iQg  her  the  custody  of  the  minor  diildra, 
and  conteiids  beia  that  by  vtrtoe  of  such  de- 
cree giving  ho:  the  custody  of  die  minor 
<AlIdrai,  she  was  entitled,  to  the  entire  aUot- 
mmt  nndtf  Oie  last  clause  of  the  above  stat- 
ute, whldi  provides : 

"If  not  living  together,  to  the  parent  ha^iq; 
had  the  care  of  said  deceased  minor." 

But  It  appears  fnmi  the  record  that  the  de- 
ceased son  was  18  years  of  age  at  the  time 
of  his  death,  that  the  parents  had  lived  to- 
getiier  as  man  and  wife,  Jointly  aaKK>rting 
and  caring  for  their  diildren  up  to  about  21 
months  btfore  the  son's  death,  at  whidi  time 
they  separated  and  lived  aput  about  a  year 
before  the  decree  of  divorce  wais  granted. 
Durliv  this  year  the  son  lived  vrith  his  fa- 
ther; the  mother  lived  away  from  home;  the 
father  stayed  at  home  and  kept  all  the  diU- 
dr^  After  the  decree  of  divorce  Uie  moQier 
came  back  home,  and  the  father  1^  and  the 
deceased  son  lived  with  his  mothu'  until  his 
death,  which  ^as  a  Uttle  over  0  months  after 
she  came  hack  hom& 

[2]  Aftcar  hearing  all  the  testimony,  the 
court  divided  the  property  equally  b^^een 
the  parents.  Evidently  this  decree  was  bas- 
ed on  the  conduslon  that  the  parraits,  living 
togethw  as  man  and  wife  until  the  boy  was 
16  years  of  age,  had  Jointly  snppwted  and 
cared  for  him,  and  that  after  the  s^mration 
they  had  each  contributed  about  equally  to 
bis  support  and  care,  and  we  are  not  inclined 
to  question  the  correctness  vt  the  oonrt*«  con- 
clusion In  this  regard 

It  will  be  observed  that  tinder  die  provi- 
sion of  the  above  statute  the  property  of  the 
deceased  minor  descoids  **to  tiie  parent  hav- 
ing had  the  care  of  said  deceased  minor." 
The  court  evidently  oon<diided  that  both  par- 
ents had  had  the  care  of  the  minor  since 
they  had  ceased  to  live  together,  and  that 
therefore  each  was  entitled  to  an  equal  share 
in  the  estate  under  the  provision  of  the  sec- 
ond subdivision  of  section  8418.  Bev.  Laws 
1910,  which  provides: 

"If  the  decedent  leave  no  issue,  the  estate  goes 
one-half  to  the  surviving  husband  or  wife,  and 
the  remaining  one-half  to  the  decedent's  father 
or  mother,  or,  if  he  left  both  father  and  mother, 
to  them  in  equal  shares." 

In  Bruce  v.  Mcintosh  et  al.,  159  Pac.  261, 
the  above  provision  of  the  statute  was  before 
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Oils  court  In  arolylng  said  provision  the 
court  said : 

**W«  think  the  word  'care,'  aa  oaed  in  this 
aectioQ  of  thft  itatute,  regaires  that  the  parent 
in  whose  behalf  its  discrimuiator;  and  ezclaaiTe 
benefit  ia  asserted  mast  be  shown  to  hare  borne 
practically  the  entire  burden  oC  paiental  dnty 
towards  the  minor,  including  maintenance  and 
such  other  expenses  as  such  duty  reQuires,  at  the 
time  of  the  minor's  death  and  daring  sobstan- 
tially  the  full  period  of  such  separation  of  par- 
ents, to  be  entitled  to  such  ezclosive  inheritance. 
Kelly  T.  Jefferis,  3  Pennewill  [Del.]  280,  60  AtL 
215;  Christy  t.  Pulliam,  17  UL  S9/' 

Whether  the  above  dedsiim  was  brought 
to  the  attention  of  the  trial  court  or  not,  It 
is  evident  that  the  trial  court  placed  the  same 
construction  upon  the  statute  and  made  the 
same  application  of  such  statute  that  this 
court  made  In  the  Bnce  Case,  and  tEiat  con- 
struction and  application  was  correct. 

It  Is  further  contended  by  appelant  that 
the  decree  of  divorce  in  decreeing  the  care 
and  custody  of  the  minor  chUdr«i  to  the 
mother  carried  with  it  the  title  to  all  the 
children's  estate.  In  the  event  they  should 
die,  without  Issue,  while  yet  minors,  but  this 
<-ontentloD,  In  view  of  the  record,  Is  without 
merit.  The  decree  of  divorce  appears  In  the 
record,  and  makes  no  provision  as  to  the  de- 
scent of  the  minors'  property  In  case  any  of 
such  minors  should  die  Intestate  and  wlth- 
ont  Issue  before  attaining  majority. 

Tbe  Judgment  is  affirmed. 


(12  Okl.  2K) 

KANSAS  OTTY,  BI.  &  O.  RT.  GO.  r.  ROE. 
(No.  8906.) 

(Supreme  Oourt  of  Oklahoma.  AprjU  IS,  1919.) 

(Svllabut  by  the  Court.} 

1,  Masteb  anu  Sebvant  «=»112(1)— Injueiks 
TO  Sebvant — Sate  Place  to  Wobk. 

It  is  the  dnty  of  a  railway  company  to  make 
and  keep  its  roadbed  and  tracks  in  a  reasouably 
safe  condition,  and  if  it  permits  same  to  become 
and  remain  out  of  repair,  and  as  a  result  there- 
of an  acddent  is  caused,  resulting  In  injury  to 
an  employ^,  the  company  will  be  liable. 

2.  Masteb  and  Sebvant  «=>204{1)— Injubies 
TO  Sebvant— AssuMPTicffl  of  Risk— Stat- 
utes. 

Under  the  federal  Employers*  Liability  Act 
(Gomp.  Stat,  of  C.  S.  8S  bU57-£605),  the  ktw  of 
assumption  of  risk  is  that  of  tbe  common  law 
aa  It  existed  prior  to  the  passage  of  said  act, 
except  where  the  common  carrier  has  violated 
some  statute  enacted  for  the  safety  of  employes. 

8.  Masteb  and  Sebvant  ©=>2StJ(l;— Assump- 
tion OF  RlSK~QUESTIOH  OF  FACT  AND  LiAW. 

On  the  issue  of  assumption  of  risk  by  a 
•ervant  who  baa  sustained  injuries,  where  the 
-   evidence  ia  harmonious  and  consistent,  and  the 


circumstances  are  such  that  all  reasonable  men 
most  reach  the  same  conclusion,  the  question 
whether  the  plaintiff  assumed  tbe  risk  is  one  of 
law  for  the  determination  of  the  Iwurt;  but 
where  Uie  facts  are  controverted,  or  are  sudi 
that  different  Inferences  may  be  drawn  there- 
from,  tbe  question  ^  to  tiie  assumption  of  the 
risk  should  be  submitted  to  the  Jury  under  prop- 
er instructions  from  the  court. 

4.  Hastu  and  Sebvant  ^205a)>  217(1)— 
INJUBT  TO  Sebtaht— AasuicrnoN  or  Risk. 

Under  the  federal  Employers*  Liability  Act 
(Aet  of  April  22, 1908.  c  149, 85  Stat.  65  [U.  S. 
Comp.  Stat.  8657-8686]),  tbe  servant  assumes 
all  the  ordinary  riska  of  his  employment  which 
are  known  to  him,  or  which  could  have  been 
known  by  the  exercise  of  ordinary  care  to  a 
person  of  reasonable  prudence  and  diligence  in 
tike  circumstances.  Risks  not  naturally  incident 
to  the  occupation,  but  wbidt  arise  from  tbe  neg- 
ligence of  the  master,  are  not  assumed  by  the 
servant  until  he  becomes  aware  of  such  negU* 
genoe,  and  of  the  risks  arising  there&om,  unless 
the  n^ligence  and  risk  are  so  apparent  and 
obvious  that  an  ordinary  and  careful  person 
would  observe  the  one  and  appreciate  the  oOur. 

5.  Masteb  and  Servant  «s3288(9— Asamcp-  • 
TioN  or  Rise— EtviDENOB— SinrrioxENCT. 

Evidence  examined,  and  held,  that  under  die 
Facts  of  this  case  tbe  question  of  assumption  of 

risk  was  properly  submitted  to  the  jury. 

6.  Evidence  ^=>582(4)—Aduissibii.itt— Dep- 
ositions —  Necessttt  or  Exiling  op  Steno- 
obaphio  Notes. 

Where  not  otherwise  objectionable,  testimony 
of  witnesses  adduced  at  a  former  trial  between 
tihe  same  parties,  involving  the  same  subject- 
matter,  which  has  been  transcribed  by  the  court 
reporter  from  his  stenographic  notes  and  cer- 
tified to  by  him,  incorporated  in  the  case-made, 
tbe  case-made  signed  and  eettled  by  the  trial 
judge,  and  the  same  filed  with  the  clerk  of  the 
district  court,  is  admissible  in  evidence  as  the 
deposition  of  said  witnesses,  although  the  re- 
porter's notes  were  not  filed  in  the  district  court, 
as  provided  by  section  1792,  Rev.  Laws  of  1910. 

Error  from  District  Goturt,  Major  County ; 
J.  C.  Robberts,  Judge. 

Action  by  A.  A.  Roe,  as  administrator  of  O. 
W.  Rue,  deceased,  against  the  Kansas  City, 
Mexico  &  Orient  Railway  Company.  Judg- 
ment for  plalntlEr,  and  defendant  brings  er- 
ror. Afllnned. 

D.  W.  Eaton,  of  Wichita,  Kan.,  H.  J.  Ba- 
ton, of  Kansas  City,  Mo.,  and  Burford,  Rob- 
ertson, Hoffman  ft  Burford,  of  Oklahoma 
City,  for  plaintiff  In  error. 

B.  C.  Wilcox,  of  Anthony,  Kan.,  and  Har- 
ry Randall,  of  Fairvlew,  OkL,  for  defendant 
in  error. 

RAINEY,  J.  This  action  was  Instituted  In 
tbe  district  court  of  Major  county,  Okl.,  by 
A.  A.  Roe,  as  administrator  of  the  estate  of 
O.  W.  Bue,  deceased,  against  the  defendant, 
Kansas  City,  Mexico  ft  Orient  Railway  Com- 
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pan7,  for  damages  for  tta  deaOi  of  O.  W. 
Bue,  which  was  caused  by  one  of  defendaot 
company's  .switch  engiaes,  on  which  the  de- 
ceased was  riding,  turning  over  and  so  se- 
verely scalding  the  said  G.  W.  £ue  that  be 
died  shortly  thereafter.  * 

The  cause  was  tried  to  A  jury,  resulting  to 
a  verdict  for  the  plaintiff  In  the  sum  of  $15,- 
300.  Necessary  steps  were  taken  by  the  de- 
fendant company  to  perfect  the  appeal,  and 
the  case  is  now  here  for  review.  For  con- 
venience the  parties  will  be  designated  plain- 
tiff and  defendant,  according  to  th^  reai>ec- 
ttve  titles  tu  the  trial  court 

The  deceased,  C.  W.  Rue,  was  ttie  foreman 
of  a  switching  crew  in  the  yards  of  the  de- 
fendant comimny  at  Altus,  Okl. ;  said  crew 
consisting  of  himself,  J.  A.  Trumbo,  J.  W. 
Barker,  and  Mlchall  B.  Phelao,  who  were 
foreman,  engineer,  fireman,  and.  switchman, 
respectively.  This  crew  had  been  using  a 
new  switch  engine.  No.  20,  for  atH>ut  three 
weeks,  which,  prior  to  the  17th  day  of  De- 
ceml)er,  1909,  had  been  used  exclusively  in 
the  yards  at  Altus,  with  the  exception  of  one 
trip  to  Chilllcothe,  Tex.,  where  it  had  been 
used  by  the  same  crew  to  haul  a  train;  the 
number  of  cars  and  tonnage  hauled  on  said 
trip  not  appearing  in  the  record.  On  said 
date  this  crew,  under  the  directions  of  the 
railway  company,  took  the  engine  to  Clinton, 
OkL,  for  the  purpose  of  having  it  washed  and 
cleaned  out  The  track  from  Altus  to  Clin- 
ton, as  will  hereinafter  more  fully  appear, 
was  In  bad  condition,  and  before  starting  on 
the  run  the  crew  was  given  both  a  running 
order  and  a  slow  order;  the  latter  being  as 
follows: 

"Very  bad  place  for  one  mile  east  fmn  yard 
limit  t>oard  Altus  and  between  Altus  and  Blair 
look  out  for  wat«  crane  at  bridge  135  about 
six  and  half  mites  east  of  Altua  from  mile  board 
west  of  Lone  Wolf  to  first  bridge  west  and  one- 
half  mile  west  of  Lone  Wolf  west  end  house 
track  Bwitcli  Lone  Wolf  spiked  acct  taking  rail 
oat  of  side  track  reduce  speed  to  six  miles  per 
hour  from  bridge  119  one  and  quarter  miles 
west  of  Cambridge  to  bridge  117  two  and  half 
miles  east  of  Cambridge  in  cut  one  and  half 
miles  west  of  Sentinel  at  first  bridge  east  of 
Sentinel  on  west  and  curve  2  and  tliree  quarter 
mile  east  of  Sentinel  very  rough  places  between 
bridge  104  and  Braitfawaite  reduce  speed  to  (our 
miles  per  hour  from  bridge  101  to  bridge  103 
west  of  Clinton  run  slow  and  carefully  at  de- 
railment at  bridge  102  west  of  Clinton  reduce 
speed  to  six  miles  per  hour  six  telegraph  poles 
west  of  west  yard  limit  board  Clinton." 

The  trip  to  Clinton  was  made  without  mis- 
hap, and,  when  the  crew  was  ready  to  return 
to  Altus  on  the  afternoon  of  the  following 
day,  they  received  a  running  order  from  the 
superintendent  of  the  road,  but  did  not  re- 
ceive a  slow  order.  They  were  also  directed 
to  take  a  car  of  water  and  nine  cars  of  coal 
back  to  Altus  with  this  engine.  On  this  re- 
turn trli^  at  a  point  between  Bridge  104  and 


Braithwaite,  tha«  was  a  derailment  causing 
the  engine  to  turn  over  and  resulting  in  the 
Injuries  and  death  aforesaid  of  the  deceased. 
Barker  and  Trumbo  were  also  Injured.  At 
the  point  of  derailment  there  was  a  grade 
around  a  curve  and  the  train  was  going  down 
the  grade  at  the  rate  of  from  8  to  10  miles 
per  hour.  The  engine  weighed  about  140,- 
000  pounds  and  had  a  capacity  for  hauling 
about  600  tons.  It  did  not  have  any  pilot  or 
pony  trudis,  as  It  was  designed  for  switching 
purposes.  According  to  the  witnesses,  the  ad- 
vantage of  a  pilot  on  an  engine  la  that  when 
It  strikes  rod£,  dirt,  or  any  other  substance,  It 
throws  it  to  one  side  and  prevwts  It  from 
going  under  the  engine  and  being  run  over, 
and  pony  trucks  on  an  «iglne  are  provided 
for  the  purpose  of  guiding  and  helping  to 
carry  the  wei^t,  and  thus  keeping  it  on  the 
track.  Where  the  derailment  occurred,  the 
track  was  not  ballasted,  was  very  roagh  and 
uneven,  the  ties  resting  on  the  ground,  which 
was  a  red  gumbo  dirt  The  fill  was  narrow, 
bein^  Just  a  little  wider  than  the  ties;  the 
weather  was  quite  cold;  the  ground  was  wet, 
and  there  was  about  an  indi  of  snow  on  it 
Some  of  the  ties  were  rotten,  and  some  br»- 
ken.  The  track  was  not  <Hil7  bad  here,  but 
was  bad  for  quite  a  distance,  as  appears  from 
tbe  testimony  and  is  Indicated  by  the  slow 
order.  The  roadbed  was  surfaced  with  sndi 
dirt  as  existed  In  the  locality  where  tbe  track 
was  constructed,  and  was  not  ballasted  any- 
where on  thia  division. 

Tbe  negligence  <3iarged  was  tbat  the  en- 
gine was  not  designed  for  banling  trains  over 
tbe  road,  and  was  an  Improper  engine  for 
such  purposes  on  acconnt  of  being  too  light 
and  not  being  properly  equii^ted  for  hauling 
a  train;  that  tbe  roadbed  between  said  sta- 
tions of  Clinton  and  Altus  was  In  most  places 
out  of  repair,  had  broken  and  rott^  ties, 
and  was  hot  propeMy  ballasted,  In  that  there 
was  no  stone  and  gravel  or  other  heavy  sub- 
stance placed  between  said  ties;  that  the 
earth  was  wafdied  away  from  the  ties  and 
from  tbe  ends  and  sides  thereof,  so  that  said 
ties,  by  the  weight  of  the  engine,  would  slip 
around  on  tbe  nmdbed;  that  said  roadbed 
was  too  narrow  and  not  filled  in  with  tbe 
class  or  kind  of  dirt  or  substance  tbat  would 
hold  the  ties,  and  the  rains  and  weather  had 
worn  the  roadbed  away  and  made  large  ra- 
vines In  it;  and  tbat  said  roadbed  had  re- 
mained in  such  condition  for  a  long  time. 

There  are  only  two  propositions  of  law  ar- 
gued In  defendant's  brief.  Tbe  first  is  that 
the  deceased.  Rue,  assumed  the  risk  of  being 
Injured  on  the  occasion  of  the  accident  &nd 
therefore  plaintiff  could  not  recover.  The 
second  relates  to  the  admission  of  evldmcev 
and  will  hereinafter  be  considered. 

It  Is  claimed  by  plaintiff,  and  Is  conceded 
by  defendant  that  Texas  was  the  ultimate 
destination  of  the  cars  being  hauled  by  tbe 
switch  engine  on  the  return  trip  from  Clln- 
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ton  to  Altos ;  that  both  the  deceased  and  the 
defendant  railway  company  were  engaged  In 
interstate  cwnmerce;  and-  tliat  the  case  is 
controlled  by  tbe  federal  EmployerB'  Liability 
Act  (Act  April  22,  1908.  c.  149,  35  Stat  65 
[U.  S.  Cooip.  St  1%  8607-8666]).  Therefore, 
it  is  agreed  by  counsel  that  tbe  provisions 
of  section  6.  art  23,  (350)  of  Williams'  An- 
notated Oonstltution,  making  the  defense  of 
assumption  of  risk  In  all  cases  whatsoever  a 
question  of  fact  for  th^  Jury,  are  not  applica- 
ble to  this  case.  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Jackson,  160  Pac  730;  St  Louis  &  S.  F. 
Ry.  Oo.  r.  Snowden.  48  OkL  IIS,  149  P&c. 
1063. 

LiJ  Ihv  law  applicable  to  the  defense  of 
assumption  of  risk,  under  the  federal  Em- 
ployers' Liability  Act,  Is  that  of  the  common 
law  as  it  existed  prior  to  the  passage  of  said 
act,  except  where  the  commou  carrier  has 
violated  s(Hne  section  of  the  statute  enacted 
for  the  safety  of  employes.  Since  plaintiff 
does  not  contend  that  the  evidence  In  this 
case  shows  there  has  been  any  violation  of 
any  such  statute,  the  defease  of  assamp- 
tlon  of  risk,  as  It  existed  at  common  law,  Is 
open  to  tbe  defendant 

[3]  On  the  Issue  of  assumption  of  risk  by 
a  servant  who  has  siustalned  Injuries  where 
the  evidence  Is  harmonious  and  consistent 
and  the  circumstances  are  such  that  all  rea- 
sonable men  must  reach  tbe  same  conclusion, 
the  question  whether  the  plaintiff  assumed 
the  risk  is  one  of  law  for  Oie  determination 
of  the  court;  bnt  where  the  facts  are 
controverted  or  are  such  that  different  In- 
ferences may  be  drawn  therefr(»n,  tbe  ques- 
tion as  to  the  assumption  of  the  riA  should 
be  submitted  to  the  Jnry  under  proper  tn- 
stractifflis  from  the  court 

Ooansd  for  the  defendant  ctHnpany,  In 
th^  brief.  Bay  that  the  charge  of  the  court 
Is  admirable  and  they  have  no  criticism  of 
it.  bat  insist  ^t  bad  the  court  applied  its 
diarge  to  Qie  fiicta,  as  shown  by  the  evidence, 
that  defoidanfs  demurrer  to  the  plaintiff's 
evidence  would  have  been  sustained.  1%18 
hig^  praise  of  tbe  court's  bistnictions  Is  well 
merited,  and  the  question  of  assumption  of 
risk  was  properly  submitted  to  tbe  Jury,  nn- 
less  we  can  say,  after  an  enmlnatitm  ot  all 
the  plaintiff's  evidence,  that  tbe  facts  are 
undisputed  and  consistent  and  present  a  idt- 
uation  so  plain  that  reasonable  men  would 
■not  draw  different  conelnalCHM  therefrom. 
26  Gyc  1479;  18  Ruling  Case  Law,  |  166,  p. 
076  (cases  are  dted  in  footnotes  to  the  texts). 

[4]  The  rule  in  the  United  States  courts 
Is  that  a  servant  assumes  all  the  ordinary 
rlalcs  of  bis  employment  which  are  known  to 
hlra.  or  which  coatd  have  been  known  with 
the  exercise  of  ordinary  care  by  a  person  of 
reasonable  prudence  and  diligence  nnder  like 
drcumstances,  and  that  risks  which  are  not 
naturally  Incident  to  tbe  servant's  occupation, 
but  whicb  arise  from  the  negUgoice  of  the 


master,  are  not  assumed  by  the  servant  until 
he  becomes  aware  of  such  negligence  and 
of  the  danger  arising  therefrom,  unless  the 
negllgmce  and  risks  are  so  apparent  and 
obvious  that  an  ordinarily  prudeut  person 
would,  under  tbe  drcumstancee,  observe  the 
one  and  appreciate  the  other.  Chicago,  Rock 
Island  &  Pac  Ry.  Oo.  v.  Ward,  173  Pac.  212 ; 
Oiicago,  B.  I.  &  P.  Ry.  Co.  v.  Hughes,  166 
Pac.  411 ;  Dickinson,  Re<?r,  v.  Granbery, 
Adm'r,  174  Pac.  776;  Gila  Valley,  G.  &  N.  Ry. 
Co.  V.  Hall,  232  U.  S.  94,  34  Sup.  Ct  231,  58 
L.  Ed.  521 ;  Seaboard  A.  L.  Ry.  Co.  v.  Horton, 
233  U.  S.  492,  34  Sup.  Ct  635,  68  Ll  Efl.  1062, 
L.  R.  A.  19150.  1,  Ann.  Cas.  1916B,  475; 
Missouri,  O.  &  6.  By.  Ca  v.  Overmyre,  160 
Pac.  933. 

The  undisputed  evidence  in  this  case  is 
that  the  defendant  company's  roadbed  was 
in  a  bad  state  of  repair,  which  created  an 
extraordinary  risk  attributable  to  the  negli- 
gence of  the  company.  The  derailment  was 
caused  by  hauling  a  train  with  a  switch  en- 
gine without  pony  trucks  and  a  pilot  on  a 
rough,  uneven,  and  insecure  track.  This  is 
not  only  not  disputed  by  the  defendant  com- 
pany, but  Is  relied  upon  by  it  to  support  its 
contention  that  this  ctmdltlon  was  so  well 
known  as  to  be  a  matter  of  common  knowl- 
edge; that  It  was  known  to  tbe  deceased,  or 
was  so  apparent  that  he  was  cSutrgeable  with 
knowledge  of  It;  and  that  be.  In  carrying  on 
the  company's  budness,  rode  up<m  Its  en- 
gine to  Clinton  and  the  return  trip  to  Altus 
without  obJecti<m ;  that  tha  slow  order  here- 
t<^ore  set  out,  a  coapj  of  which  he  and  the 
engineer.  Trumlm,  received-  before  startb^ 
upon  the  trip,  called  his  attrition  to  a  great 
many  unsafe  places  upon  tbe  line  be  was  com- 
pelled to  go  over  to  Clinton;  and  that  his  at- 
tention was  partlculariy  called  by  said  order 
to  the  rough  placra  between  Bridge  104  and 
Bralthwaite.  It  Is  further  contended  ihat 
tbe  deceased.  Rue,  Engineer  Tmmbo,  and  tbe 
othw  members  of  the  switching  crew,  knew 
the  condltlcm  of  the  trade,  and  that  they  are 
diarged  with  knowledge  that  it  was  impos- 
dble  for  the  railway  company  to  have  repair- 
ed all  tbe  unsafe  places  between  the  time 
the  deceased  passed  over  the  track  to  Clin- 
ton and  the  time  of  the  derailment  on  the 
return  trip.  Defendant  also  says  that  Rue 
did  not  have  a  right  to  assume  that  the  track 
had  been  repaired,  for  the  reason  that  the 
surface  of  the  snow  had  not  been  disturbed, 
which  would  have  been  the  case  If  repairs 
had  been  made  between  the  time  he  went 
over  and  the  return  trip;  that  the  deceased 
knew,  as  shown  by  the  evidence,  the  number 
of  m&a  employed  by  the  defendant  company 
to  keep  up  tbe  track;  and  that  It  was  Im- 
possible for  all  the  dangerous  ctHidltlons  men- 
tioned by  the  slow  order  to  have  been  repair- 
ed in  the  Intervening  time.  Counsel  then 
draw  the  ccncluslon  that  a  derailment  might 
have  been  expected  with  the  kind  of  oiglne 
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be  was  on,  and  diat  the  deceased  and  every 
one  else  knows  that  when  an  engine  Is  de- 
railed that  It  Is  apt  to  result  In  great  injuries 
to  the  persons  riding  thereon.  They  say: 

"That  Rud,  as  a  railroad  man,  could  bare  had 
any  idea  that  the  engine  coald  have  been  de- 
raUed  with  safety  to  himself  is  too  preposterous 
for  credence.  Tliat  he  knew  that  the  derailment 
of  the  engine  was  liable  to  cause  him  an  injury 
is  only  ascribing  to  him  the  wit  and  intelligence 
of  the  variest  tyro,  and  makes  it  unnecessary  to 
consider  his  long  railroad  experience,  which  can 
bave  had  no  other  effect  than  to  bring  home  to 
him  a  full  realization  and  appredation  of  the 
danger. 

"Can  it  be  said  that  any  reasonable  mind 
might  dissent  from  the  assertion  that  a  person 
of  ordinary  and  reasonable  intelligence  did  real- 
ize and  appreciate  danger  from,  the  derailment 
of  a  railway  locomotive  upon  which  be  was  rid- 
ing? We  think  not,  and  we  assert  that  here 
again  is  no  opportunity  for  reasonable  minds 
to  differ.  The  inevitable  conclurion  is  that  Rue 
realized  and  appreciated  the  danger  of  the  con- 
ditions which  had  been  brought  to  his  notice 
and  were  within  hia  knowledge." 

The  argument  is  not  sound.  Of  course, 
the  deceased  Was  charged  with  knowledge 
of  the  kind  of  engine  on  which  be  was  work- 
ing, and  that  a  derailment  of  it  wonid  prob- 
ably result  in  some  injuries  to  him,  and  the- 
evidence  discloses,  as  above  stated,  beyond 
controversy,  that  the  roadbed  was  so  rough 
and  uneven  as  to  make  it  prudent  to  proceed 
thereon  slowly  and  with  caution;  but  it  can- 
not be  said  that,  merely  because  the  deceas- 
ed and  the  engineer  on  the  switch  engine 
had  a  slow  order  on  the  trip  to  Clinton,  this 
fact  Impnted  to  the  deceased  knowledge  that 
there  were  rotten  and  broken  ties  and  other 
defective  conditions  under  the  snow.  True 
it  is  that  he  was  an  experienced  railroad 
man  and  some  time  previous  was  on  a  run 
between  Fairvlew  and  Altus,  which  included 
that  part  of  the  road  where  the  aoHdent  oc- 
curred. The  evidence,  however,  does  not 
disdose  how  often  nor  bow  long  previous  to 
the  day  before  the  aoddent  It  had  been  since 
Rue  bad  been  over  the  road,  or  what  con- 
dition it  was  in  at  the  time  be  made  such 
trips  over  it,  how  many  trips  he  had  made, 
and  what  bis  opportunittes  were  for  observ- 
ing the  ctmdltlon  of  the  roadbed ;  bat  It  does 
show  that  he  bad  been  working  continuous- 
ly In  tbe  yards  at  Altus  for  at  least  three 
weeks  prior  to  the  time  be  was  directed  to 
take  tbe  ^glue  to  Clinton  on  December  17th, 
It  seems  to  us  that,  when  the  train  crew 
was  directed  to  take  the  ec^ne  to  Clinton 
and  ven  given  a  slow  order  by  tbelr  su- 
periors, Rue  and  tbe  other  members  of  the 
crew  bad  the  right  to  assume  that,  although 
tbe  ttack  was  In  bad  condition  In  the  places 
Indicated  by  the  order,  by  complying  with 
tbe  order  tb^  could  make  the  trip  with  safe- 
ty and  without  any  more  hazard  than  is  or- 
dlnarlly  Incident  to  making  a  trip  over  a 


good  roadbed  at  tbe  customary  rate .  of 
speed.  We  think  reasonable  men  would  be 
of  this  opinion;  at  least,  the  jury  had  the 
right  to  so  infer  from  the  evidence.  Certain- 
ly the  officials  of  the  railway  company  did 
not  believe  that  a  derailment  was  to  be  ex- 
pected or  they  would  not  have  directed  the 
crew  to  make  the  trip  with  the  swlt(±  en- 
gine, even  with  the  slow  order.  That  part 
of  the  slow  order  that  applied  Co  tbe  stretch 
of  the  track  where  the  accident  occurred 
reads,  "Very  rough  places  between  Bridge 
104  and  Braithwaite,"  and,  according  to  the 
witnesses,  the  order  did  not  designate  the 
rate  of  speed  which  should  not  be  exceeded 
between  these  points. 

[1]  There  is  also  evidence  In  the  record 
from  experienced  railroad  men  that,  when 
an  order  is  given  on  one  trip.  It  spends  Its 
force  when  the  trip  is  completed,  and,  If 
they  are  directed  to  return  over  the  same 
route  without  the  order  being  renewed  or  an- 
other order  given,  they  bave  a  right  to  as- 
sume that  the  bad  places  have  been  .repair- 
ed; but  notwithstanding  the  fact  that  tSiey 
did  not  have  a  slow  order,  the  engine^', 
Trumbo,  testified  that  he  was  proceeding 
slowly  over  tbe  place  of  the  accident,  and. 
^s  he  tbougbt  with  perfect  safety.  It  is 
well  settled  that  a  railway  company  Is  li- 
able to  ani  employe  for  an  Injury  to  satd  em- 
ploye proximately  resulting  from  the  negli- 
gence of  tbe  railway  company  In  permitting 
its  tracks  to  get  out  of  repair  and  to  remain 
in  an  unsafe  condition.  Ferris  et  aL  v. 
Shandy,  174  Pac.  1060;  K.  C,  Ft.  Scott  & 
Gulf  Ry.  Co.  V.  Kler,  41  Kan.  661,  671,  2i 
Pac.  770,  13  Am.  St  Rep.  3U ;  Krogg  v.  At- 
lanta &  West  Point  Ry.  Co.,  77  Ga.  202.  4 
Am.  St.  Rep.  79 ;  Taylor,  Bastrop  &  Houston 
Ry.  Co.  V.  Taylor,  79  Tex.  104,  14  S.  W.  918^ 
23  Am.  St.  Rep.  316;  SwaUIey  v.  Mo.  Pac  Ry. 
Co.,  118  Mo.  268,  24  S.  W.  140,  40  Am.  St. 
Rep.  366 ;  Fuller  v.  Tremont  Lumber  Co.,  114 
La.  266,  38  South.  164,  103  Am.  St.  Rep. 
348 ;  Meloy  v.  O.  &  M.  W.  Ry.  Ca,  77  Iowa. 
743,  42  N.  W.  663,  4  Lb  B.  A.  287,  14  Am.  St. 
Rep.  325. 

It  was  not  claimed  that  It  was  the  duty 
of  the  deceased  to  repair  the  track  or  as- 
slst  therein,  and  there  Is  not  any  evidence 
that  be  had,  nether  Is  there  any  evidence  In 
tbe  record  tbat  he  lud  ever  been  over  the 
road  with  a  ewitch  engine  used  to  baul  a 
train,  as  it  was  on  this  occaalon,  prrior  to 
this  trip,  and,  as  there  was  no  Caboose  on 
the  train,  be  was  riding  in  the  oib  of  the 
engine,  as  was  pn^r  and  cnstCHiiary  under 
such  circamstance&  The  Jury  may  well  have- 
concluded  that  he  did  not  appreciate  the 
danger  of  using  tbe  switch  m^ne  to  haul  a 
train  on  the  rough  and  uneven  track  aa  U 
was  being  used  at  the  time  of  the  accidoit. 
Moreover,  under  the  law,  the  defects  of  the 
tra<^  due  to  tbe  defMdant^s  negligence 
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must  not  only  have  been  known  to  the  de* 
ceased,  or  to  have  been  so  obrlons  that  he 
Is  presumed  to  have  had  knowledge  of  them, 
but  also  that  he  appreciated  the  danger  and 
coiLSdously  assumed  it  Gila  Valley,  G.  & 
N.  By.  Co.  V.  Hall,  sapra ;  Cincinnati,  N.  O. 
ft  T.  P.  Ry.  Co.  v.  Hall,  248  Fed.  78,  155  0. 
C.  A.  006 ;  Seaboard  A.  L.  Ry.  Co.  t.  Horton, 
supra;  Chesapeake  &  O.  Ry.  Co.  r.  De  At- 
ley,  241  U.  S.  310,  36  8up.  Ct  664,  60  L.  Ed. 
1016;  O.  St  N.  W.  Ry.  Oo.  r.  WUUam  Bower, 
241  U.  S.  470,  36  Sup.  Gt  624,  60  L.  Ed.  1107. 

In  the  case  of  Chesapeake  &  O.  By.  Oo.  v. 
De  Atley,  supra,  the  Supreme  Court  of  the 
Cnlted  States,  In  an  c^itaiiim  Mr.  Justice 
Pitn^.  Bald: 

"According  to  our  decisions,  the  settled  rule 
is,  not  that  it  is  the  duty  of  an  employ^  to  exer- 
cise care  to  discover  extraordiniiry  dangers  that 
may  arise  from  the  negligence  of  flie  employer 
or  of  those  tor  whose  conduct  ihe  employe  is 
responsible,  but  that  the  employd  may  asoume 
that  the  employer  or  his  agents  hare  exercised 
proper  care  with  respect  to  his  safety  until  noti- 
fied to  the  contrary,  unless  the  want  of  care  and 
the  danger  arising  from  it  are  so  obvious  that 
an  ordinarily  careful  person,  under  the  drcum- 
suncea,  would  criMerre  and  appredate  them." 

In  the  case  Just  referred  to,  the  Injured 
party  was  a  brakemau,  who  had  been  sent 
ahead  by  the  engineer  of  the  train  to  a  tow- 
er to  ascertain  the  whereabouts  of  another 
train,  and  who  went  to  the  place  designated, 
and  there  learned  that  his  train  bad  time  to 
reach  MaysTllle,  Ky.,  about  one  mile  distant 
In  descending  to  the  platform  In  front  of  the 
tower,  he  saw  his  train  coming,  and,  al- 
though he  was  unable  to  accurately  Judge  its 
speed,  It  appeared  to  him  to  be  goring  slowly 
enough  for  him  to  Iward  it.  In  attempting 
to  get  on,  on  account  of  the  speed  of  the 
train  and  his  own  weight,  he  was  thrown 
between  the  engine  and  the.  tender  and  Us 
arm  was  serered.  Be  had  been  bi  the  «npIoy 
ct  the  company  about  six  weeks,  bad  made 
two  trips  orer  the  road  and  liad  become  fa- 
.miliar  with  his  duties,  and  had  frequently 
been  called  upon  by  the  engineer  to  go  for- 
ward to  the  signal  towers  for  Information 
and  to  monnt  the  train  as  it  came  b7>  The 
train  was  running  about  12  miles  per  hour 
on  the  occadon  of  tta  aoddoit  With  refbr* 
ence  to  the  assumption  of  the  risk,  the  court 
said: 

"It  is  argued  that,  so  far  as  the  question  of 
assumed  risks  is  concerned,  it  makes  no  differ- 
ence, in  the  case  of  a  brakeman  about  to  board 
a  moving  train,  whether  it  is  operated  at  a  low 
or  at  a  high  rate  of  speed;  that  if  the  train  is 
moving  slowly  the  risk  is  an  ordinary  one  In- 
cident to  the  business  of  railroading;  while  if  it 
is  moving  rapidly  the  risk  is  open,  obvious,  and 
apparent.  Were  we  to  consider  only  extreme 
cases,  such  as  were  instanced  in  argument  the 
ptrint  might  be  conceded ;  that  is,  that  mounting 
a  train  operated  at  1  mile  per  hour  is  an  ta^ 


nary  risk,  while  mounting  a  train  operated  at 
60  miles  per  hour  presents  a  risk  which,  al- 
thoo^  extraordinary,  is  open,  obvious  and  ap- 
parent Bat  these  extrenMS  do  not  present  an 
apt  iUustrfttion.  A  speed  very  mndi  below  BO 
miles  would  endanger  the  brakeman's  safety,  at 
the  same  time  being  much  less  apparent  If 
those  operating  the  train  In  question  knew  that 
plaintiff  intended  to  board  it  at  that  point— and 
the  verdict  is  to  that  effect— the  jury  was  war- 
ranted in  finding  that  plaintiff  had  a  right  to 
exi>ect  that  the  train  would  be  moving  at  a 
moderate  rate  of  speed  such  as  would  enable  an 
ordinarily  careful  brakeman  to  get  on  with 
reasonable  safety;  and  this  upon  the  ground 
that  as  head  brakeman  plahitlff  had  the  right— 
indeed,  that  It  was  his  duty— to  get  upon  the  en- 
gine, since  otherwise  the  train  would  be  left 
without  a  head  brakeman  and  the  engineer  with- 
out the  information  required  for  the  safe  opera- 
tion of  the  train;  and  that  plaintiff  bad  no 
notice  nor  any  opportunity  to  determine  with 
reasonable  certainty  what  the  speed  of  the  train 
was,  or  that  it  was  too  great  for  his  safety,  un- 
til the  engine  had  practically  readied  him.  It 
cannot  be  said,  as  matter  of  law,  that  a  speed 
of  12  miles  per  hour  would  neoessarily  be  ob- 
vious to  him  as  a  dangerous  speed,  before  Im 
made  the  attempt  to  board  the  train." 

While  the  facts  are  entlrdy  different 
from  those  in  the  Instant  case,  we  think  the 
principle  applicable  is  analogous,  and  the 
case  under  consideration  is  muc^  stronger 
than  the  one  alluded  to.  The  argument 
made  In  the  instant  case  is  also  similar; 
that  is,  that,  a  switch  engine  being  more  li- 
able to  turn  over  than  a  road  engine,  the  de- 
railment was  one  of  the  ordinary  risks  as- 
sumed by  the  deceased,  and,  on  the  other 
hand,  the  fact  that  the  track  was  rough,  un- 
even, and  In  need  of  r^alr,  made  the  risk 
extrahazardous,  but  It  .was  so  opeai,  obvious, 
and  apparent  that  tlie  deceased  must  be  held, 
as  a  matter  of  law,  to  have  .awradated  the 
danger. 

-  [i]  ITor  the  reasons  stated,  we  conclude 
that  the  trial  court  could  neither  say  from 
the  evMoiCe,  as  a  matto;  of  law,  that  the  de- 
ceased knew  the  extoit  of  the  company's 
negligoice  and  the  resulting  unusually  dan- 
gerous conditions  of  the  place  where  he  mis 
required  to  wwfc,  or  that  such  dangerous 
condltlwis  were  so  obvious  that  he  was 
charged  with  sn^  kwxwledge;  nor  If  it  be 
assumed,  for  the  purposes  of  this  case^  that 
the  deceased  did  know  the  extent  ot  the 
company's  negl^mce,  ooidd  the  court  say, 
as  a  matter  of  law,  that  he  fully  appred- 
ated  the  danger  to  htm  growing  out  of  such 
negligence,  and  It  is  therefore  clear  that 
there  was  no  error  In  overruling  defendant's 
demurrer  to  plaintiffs  evidence  and  In  re- 
fusing to  direct  a  verdict  for  the  defendant 
company. 

[6]  The  reraalnliig  assignment  of -error  is 

as  follows : 

"The  district  court  erred  in  admitting,  over 
die  objection  of  the  defuidant  the  testimony  of 
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witscMM  upon  the  fwmar  trial  d  tidi  caas; 
nme  bcdnc  read  from  case^ad&'* 

Tbe  particular  testimoiiy  referred  to  la 
that  of  wltneeaea  Barker  and  HnfEman,  who 
testified  <ni  tbe  former  trial  of  this  case  la 
tbe  district  court  The  defoidant  bases  Its 
objection  to  this  testimony  aolely  on  the 
ground  that  It  was  a  condition  precedoit  to 
the  introduction  of  such  erldoice  that  It  first 
be  abown  that  the  shorthand  report^s 
notes  had  beoi  filed  with  the  derk  of  the 
court  In  which  tbe  cause  was  tried,  as  pro* 
Tided  by  sec^on  1702,  Rer.  Lawa  of  1910, 
which  reads  as  fofllows: 

"The  shorthand  reporter  in  any  court  of  record 
shall  file  bis  notes  taken  in  any  case  with  the 
clerk  of  the  coort  In  which  the  cause  was  tried. 
Any  transcript  of  notes  so  filed,  duly  certified  by 
the  reporter  of  tbe  court  who  took  the  evidence 
as  correct,  shall  be  admissible  as  eridence  in  all 
cases,  of  like  force  and  effect  as  testimony  taken 
in  the  caose  by  deposition,  and  subject  to  the 
same  objection ; '  a  transcript  of  said  notes  may 
be  incorporated  into  any  bill  .of  exceptions  or 
caae-made.  On  appeal  it  shaU  be  the  doty  of 
the  reporter  to  fumiah  sndi  transcript  when 
demanded,  as  required  by  law.  If  any  reporter 
ceases  to  be  the  offidal  nportet  of  the  court,  and 
thereafter  makes  a  transorlpt  <tf  Uie  notes  taken 
by  him  while  acting  as  official  reporter,  he  shall 
swear  to  the  transcript  as  true  and  correct,  and 
when  BO  Torified  the  transcript  shall  have  the 
snme  force  and  effect  as  if  certified  while  he  was 
official  reporter." 

In  Atchison,  T.  &  S.  F.  Ry.  Co.  t.  Baker, 
37  Okl.  48,  ISO  Pac.  577.  L.  R.  A.  1916A, 
1186,  Ann.  Cas.  1915B,  714  It  was  held  by 
this  court.  In  an  opinion  by  Coinmlssioner 
Brewer,  that  the  teetlmony  of  witnesses  ad- 
duced at  the  former  trial  between  the  same 
parties  InvoMng  the  same  subject-matter, 
which  bad  been  taken  down  and  transcrib- 
ed by  tbe  official  reporter  and  preserved  by 
Mil  of  exception  on  appeal,  was  admissible. 
If  otherwise  unobjectionable,  In  the  seoxid 
trial  of  the  same  cause,  where  the  witnesses 
resided  in  another  state  and  were  not  pres^ 
ent  at  tbe  second  triaL  Although  we  con- 
sider this  case  sufficient  authority  for  tbe 
Introduction  of  the  testimony  In  the  Instant 
case.  If  we  assume,  without  deciding,  that 
a  shorthand  reporter's  transcript  of  his  notes 
is  not  entitled  to  admission  In  evidence 
by  virtue  of  tbe  provisions  of  section  1792, 
supra,  unless  the  reporter's  notes  have  first 
been  filed  with  tbe  clerk  of  the  court  In 
which  tbe  cause  was  tried,  we  are  of  tbe 
opinion  that  the  testimony  was  competent 
under  other  provisions  of  the  Code.  Sec- 
tion S242.  Rev.  Laws  of  1910,  provides.  In 
efFect,  that  after  the  case-made  shall  have 
been  settled  by  the  trial  Judge  It  shall  be 
attested  by  the  clerk  of  the  court,  and  the 
seal  of  the  court  shall  be  attached  thereto, 
and  that  It  shall  th^  be  filed  with  the  pa- 


pers In  Oie  case.  It  Oius  becomes  a  part  of 
tbe  record  In  the  case,  and  section  5116,  Bev. 
Iaws  of  1910,  provides  that-—         .  - 

"The  books  and  records  required  by  law  to  be 
kept  by  any  county  judge,  county  clerk,  county 
treasorer,  register  of  deeds,  clerk  of  the  district 
court.  Justice  of  the  peace,  police  judge  or  other 
jHiblic  officen,  may  be  received  in  evidence  in 
any  conrt  •  • 

The  preliminary  proof  to  tbe  Introduction 
of  tbe  testimony  of  these  witnesses  shows 
that  the  court  reporter  bad  transcribed  bis 
shorthand  notes,  had  certified  to  tbe  same, 
and  that  said  transcript  of  the  testimony 
was  Incorporated  in  tbe  case-made,  which 
was  settled  by  the  trial  Judge  and  filed  in 
the  district  court,  and  no  question  being 
raised  as  to  tbe  necessary  facts  having  been 
shown  to  make  the  testimony  competent  as 
the  depositions  of  tbe  witnesses,  and  no  ob- 
jection other  than  tbe  one  above  stated  hav- 
ing been  made  thereto,  tbe  court  did  not  err 
in  overruling  the  objection  made  to  Its  in- 
troduction. 

Finding  no  xeversti)le  error  In  the  record* 
Ow  judgment  Is  afilrmed. 

HARDY,  G.  J.,  and  HARRISON,  PITCH- 
FORD,  and  JOHNSON,  JJ.,  amcnr. 


(72  Okl.  2M) 

GUARANTT  STATD  BANK  OF  OKHtTL- 
OEB  T.  PRATT  et  aL   (Na  8167.) 

(Supxeme  Coort  oi  Oklahoma.  April  IS,  1919.) 

(Byllahvt  hy  the  Court.} 

1.  JuoGUNT  ^s>780^)— Lun— Legai:,  Titu 
— TiifFOUBT  Ssisin  AS  Tbubteb. 

The  Ken  of  a  judgment  does  not  attach  to 
the  mere  legal  title  to  land  standing  in  the  name 
of  tiie  judgment  debtor,  when  the  equitable 
estate  Is  In  another,  and  a  trandtory  seirin  of 
lands  by  the  judgment  debtor,  in  trust  for  sn- 
othor,  will  not  subject  them  to  the  lien  of  a 
JndgnMiit, 

2.  JuDomnr  «a»780{l)— Likr  Pbopbbtt  Cov- 

EBEn. 

The  Judgment  lim  contemplated  by  section 
6148,  Rev.  Laws  OkL  1910,  la  a  lien  only  on  die 
actual  faitereat  of  the  judgment  debtor,  whatever 
that  may  !>& 

8.  Lib  PEifnBifs  <g=3l,  24(1),  26(1)— Title  or 
PxNDBiTTE  Lite  Pubchaskb. 
The  theory  of  lis  pendens  is  to  keep  the  sub- 
ject-matter of  controversy  within  the  power  of 
the  court  until  tbe  final  judgment  la  rendered 
so  Oat  the  Judgment,  whoi  rendered,  may  be 
effective.  A  party  to  Uie  litigation  cannot  tran^ 
fer  the  property  In  issue  so  as  to  prejodfoe  th9 
rights  of  the  plaintiff  therein.  The  title  of  a 
pendente  lite  purchaser  is  not  neceemrily  void. 
As  between  the  parties  to  the  transfer,  tbe  title 
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is  valid,  but.  as  to  the  pendeoto  Ute  ptiTchaHr, 
its  TOlidity  depend!  entirely  on  the  resolt  or 
ontcome  cf  the  pending  Utigatioi.  While  the 
purchaser  nmat  take  notice  of  the  facts  con- 
tained in  the  record,  he  is  only  affected  to  the 
extent  to  which  the  Judgment  in  the  suit  goes. 

4.  Appeax  and  Ebbob  «=3ll70(l>— Review- 
Habicless  Ebbob. 
A  case  will  not  be  rerersed  on  account  of 
any  error  in  any  matter  of  pleading  or  proce- 
dure,  unless  It  appears  from  an  examination  of 
the  entire  record  that  such  error  has  resulted  in 
a  mtBcairiage  of  justice,  or  constitutes  a  sub- 
stantial violation  of  a  constitntioiial  or  atatu- 
tory  right. 

Error  from  District  Gonrt.  OkmnlKee 
County;  Chas.  G.  Watts,  Judge. 

Salt  by  the  Guaranty  State  Bank  of  Ok- 
mnlgee  against  R.  M.  Pratt  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.  Afllnned. 

Merwine  ft  Newbonse,  of  Okmulgee,  for 
plaintiff  In  error. 

6.  E.  Casslty,  of  Okmulgee,  for  defend- 
ants In  error. 

RAINEY,  J.  Prevlons  to  tbe  transactions 
hereinafter  set  forth  one  B.  M.  Pratt  was  In- 
debted to  the  Guaranty  State  Bank  of  Ok- 
mulgee, Okl.,  in  tbe  sum  of  91,187.50,  and 
was  also  Indebted  to  tbe  Bank  of  Commerce, 
of  Okmulgee,  Okl.,  In  the  sum  of  about  iSOO. 
The  Guaranty  State  Bank  had  instituted  an 
action  against  the  said  R.  H.  Pratt,  and  bad 
recorered  a  Judgment  against  Mm  on  Oc- 
tober 16,  191S,  for  the  sum  due  It,  and  on 
November  17th  thereafter  execution  was  is- 
sued on  said  Judgment,  which  was  returned 
unsatisfied.  On  December  24,  1915,  said 
bank  filed  Its  petition  In  the  district  court 
of  Okmulgee  county,  wherein  It  all^^  that 
It  tiad  a  lien  on  a  certain  qieclflc  tract  ct 
real  estate  (describing  it)  belonging  to  B. 
U.  Pratt  by  virtue  of  Its  said  judgm^t; 
that  Wright  Thomborgh,  B.  M.  Pratt.  Belle 
Uangan,  and  the  BaidE  of  Commerce  of  Ok- 
nalgee,  Okl.,  were  eadi  dalmlng  some  Inter- 
est in  said  real  estate,  but  that  if  they  liad 
any  Interest  therein  the  same  was  Inferior 
to  plaintiff's  lien;  that  In  order  to  have 
said  real  estate  sold  to  the  best  advantage 
to  all  the  parties  Interested  therein  said 
defendants  be  required  to  plead  In  said  ac- 
tion, setting  ont  the  Interest  claimed  by 
them ;  that  the  various  Ileus  dalmed  by  the 
said  defendants  be  marshaled  and  their  pri- 
ority established;  that  the  plaintiff's  Hen  be 
dedared  a  superior  lien  to  all  oQier  liens; 
and  that  the  land  be  sold  and  the  proceeds 
distributed  according  to  the  Interests  of.  the 
respective  parties.  A.  D.  Kennedy  was  not 
made  a  party  to  tiie  sull^  but  upon  his 
pllcation  was  given  leave  to  file  an  answer, 
and  was  made  party  defendant 


The  evidence  adduced  upon  the  trial  rea- 
sonably tends  to  prove  that  the  land  on 
which  tbe  plaintiff  asserted  a  lien  was  the 
allotment  of  one  Ada  Famswortb,  who  con- 
veyed the  same  to  A.  D.  Kennedy,  subject  to 
a  mortgage  of  $200  In  favor  of  Wright 
Thombni^h;  that  Kennedy  afterwards  sold 
the  land  to  Belle  Mangan;  and  that  by  an 
agreement  between  the  parties  the  title  was 
transferred  by  Kennedy  executing  a  quit- 
claim deed  to  R.  M.  Pratt,  and  Pratt  giving 
a  warranty  deed  to  Belle  Mangan,  she  ex- 
ecuting her  notes  for  $1,290  to  Pratt,  who 
■Immediately  assigned  them  to  Uie  Bank  of 
Commerce;  that  tbe  defendant  Kennedy  and 
his  brother  owned  practically  all  the  stock 
In  the  Bank  of  Commerce ;  that  Pratt  never 
paid  anything  for  said  land,  never  had  any 
Interest  therein,  except  that  It  was  agreed 
by  and  between  Pratt  and  the  defendant 
Kennedy,  acting  for  himself  and  tbe  Bank 
of  Commerce,  that  Pratt  was  to  have  one- 
half  of  the  proceeds  of  the  sale  of  said  land 
over  fl,000.  After  the  institution  of  said 
suit  Thombnrgh  transferred  and  assigned 
tbe  note  and  mortgage  on  nld  land,  secure 
Ing  the  same  to  Kennedy,  and  Belle  Mang- 
an, after  process  was  served  on  her,  recon- 
veyed  the  land  to  the  defendant  Kennedy. 
She  had  never  paid  anything  on  the  pur- 
chase price  thereof,  and  her  notes  were  re- 
turned to  her.  After  hearing  the  evidence 
the  court  held  that  A.  ID.  Kennedy,  by  vir- 
tue of  the  note  and  mortgage  assigned  to 
him  by  Tbomburgh,  had  a  first  Hen  on  the 
real  estate  in  the  sum  of  $200,  with  Interest ; 
that  the  Bank  of  Commerce  had  a  second 
lien  on  said  real  estate  In  the  sum  of  $800, 
with  Interest;  that  the- said  R.  M.  Pratt  had 
an  equitable  interest  In  an  undivided  one- 
half  of  said  real  estate  over  and  above  $1,- 
000,  the  amoubt  of  the  first  and  second  ilens, 
and  that  tiie  Bank  of  Commerce  was  the 
owner  of  the  other  undivided  one-half  In- 
terest in  said  real  estate  over  and  above  the 
first  and  second  liens,  and  that  the  plain- 
tiff, Guaranty  State  Bank  of  Okmulgee, 
virtue  of  its  judgmait,  had  a  ttdrd  lien  on 
the  interest  of  Pratt  in  said  land  for  the 
amount  of  Its  Judgm^t  The  court  thereupon 
rendered  Judgment  accordingly,  ordered  the 
land  sold  to  satisfy  said  lima,  and  the  pro- 
ceeds applied,  after  the  payment  of  all  costs, 
etc.,  In  the  order  of  the  priority  of  said 
liens.  The  Guaranty  State  Bank  of  Ok- 
mulgee has  aniealed  from  said  Judgmmt  to 
this  court,  assigning  nomeroos  errors,  which 
may  be  summarised  as  follows : 

First  Tliat  the  evidence  In  the  case  dis- 
closes that  the  plaintlfl  had  a  first  lien  on 
the  real  estate  involved  in  the  controversy. 

Second.  That  said  judgment  violates  the 
Us  pendens  statute. 

Third.  That  the  Judgment  was  without 
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the  Issues,  and  not  authorised  by  the  plead- 
ings In  the  case. 

(1,2]  Plaintiff's  Jndgment  was  procured 
long  prior  to  the  time  the  Qultdalm  deed 
was  made  by  Kennedy  to  Pratt,  but  counsel 
omtend  wtaoi  the  title  rested  In  Pratt  that 
Its  judgment  lien  Immediately  attached 
thereta  If  the  lien  of  a  judgment  attadted 
to  the  mere  legal  title  to  the  land  In  the 
name  of  the  ju^roent  dd>tor,  counsel's  po- 
sltltm  would  be  correct,  but  it  Is  -well  set- 
tled In  this  jurisdlctiw  that  the  judgment 
lien  created  by  section  S148,  Ber.  Laws  1910, 
Is  a  11m  only  on  the  actual  intereet  of  the 
judgmmt  debtor,  whatever  that  happens  to 
be,  and  does  not  attach  to  the  mere  naked 
legal  title  when  the  equitable  estate  is  in 
anoOier.  J.  I.  Case  Thresh.  Mach.  Co.  t. 
Walton  Trust  Co.,  30  Okl.  748,  136  Pac  769; 
Lunn  T.  KelUson  et  al..  153  Pa&  1136;  Okl. 
State  Bank  of  Wapanucka  r.  Burnett  et  al., 
162  Pac.  1124 ;  Farmers*  State  Bank  of  Ada 
V.  Keen  et  al.,  167  Pac.  207. 

The  evidence  Id  the  case  amply  supports 
the  findings  of  the  trial  court  that  the  Mily 
Interest  that  B.  Bf.  Pratt  ever  bad  In  the 
land  in  controvert  was  an  undivided  one- 
half  Interest  in  whatever  sum  the  land  sold 
for  over  and  above  $1,000.  It  further  ap- 
pears that  B.  M.  Pratt  merely  held  the  legal 
title  for  the  benefit  of  A.  T>.  Kennedy  and 
the  Bank  of  Commerce,  and  that  In  convey- 
ing to  Belle  Mangan  he  acted  as  the  agent 
of  the  said  Kennedy  and  the  Bank  of  Com- 
merce, the  bank  having  advanced  the  pur- 
chase price  of  said  land  when  It  was  origi- 
nally pordiased  from  the  allottee;  that  at 
all  of  said  times  Thombnrgh  had  a  first  Um 
by  virtue  of  his  mortgage  thereon;  that 
when  the  land  was  conveyed  to  Belle  Mang- 
an Kennedy  had  a  vendor's  lien  for  the  bal- 
ance of  the  purchase  price,  which  was  supe- 
rior to  the  U&i  of  the  .plaintiff ;  that  upon  in- 
stitution of  this  suit  the  sale  from  Kennedy- 
and  the  Bank  to  Belle  Haogan,  through 
Pratt,  was  rescinded  by  mutual  agreement 
of  the  parties^  and  the  legal  title  reinvested 
in  Keimedy  fa  the  benefit  of  himself,  the 
Bank  of  Commerce,  and  Pratt,  and  that  tbej 
were  Interested  In  said  land,  as  found  by  the 
trial  court. 

As  was  said  by  Uils  court  In  the  case  of 
J.  L  Case  Tbreehltag  Hach.  Go.  t.  Walton 
Trust  Ca,  supra,  a  judgment  creditor  Is  In  a 
vary  different  position  from  me  who  has 
bought  and  paid,  or  who  has  loaned  money 
on  the  £ace  of  the  recorded  title,  and  he  Is 
not  a  bona  flde  purchaser,  for  the  reason 
that  he  has  parted  wIOi  nothing  to  acquire 
bis  lien,  and  whfflk  Qie  real  title  prevails 
over  the  apparent  title  he  is  In  no  worse 
position  than  he  was  before  he  acquired  his 
lleut  and  tor  that  reason  equity  does  not  re- 
gard the  judgment  creditor,  but  asdsts  those 
who  have  Invested  In,  and  therefore,  have  a 
substantial  Interest  in.  the  real  estate.  This 


principle  Is  clearly  applicable  to  this  caa^ 
and  on  the  facts  the  court  was  right  In 
awarding  the  plaintiff  a  lien  only  on  Pratfs 
Interest  In  the  land. 

It  is  objected,  however,  Oiat  since  Kenne- 
dy acquired  title  to  the  Thombnrgh  note 
and  mortgage  and  to  the  land  during  the 
pendency  of  the  suit  the  judgment  Is  In  vio- 
lation of  our  lis  pendens  statute,  which  pro- 
rides  that  when  the  petition  la  filed  the  ac- 
tion la  pending  so  as  to  charge  third  persons 
with  notice  of  Its  pendency,  and  while  pend- 
ing no  intereet  can  be  acquired  by  third  i>er- 
sons  In  the  subject-matter  thereof,  as  agiUnst 
the  plaintiff's  title.  Section  4732,  Rev.  Laws 
1010. 

[S]  It  seems  to  be  plaintiff's  riew  Oiat  un- 
der our  lis  pendens  statute  any  transfer  of 
any  Interest  In  real  estate,  the  subject-nut- 
ter of  the  action,  that  is  made  during  the 
pendency  of  such  action  la  volA.  This,  or 
similar  statutes,  have  never  been  so  con- 
strued. The  correct  rule  Is  that  where  the 
title  to  real  property  Is  Involved  In  an  action 
the  purchaser  pendente  lite  of  said  property 
from  a  party  to.  the  acticm  acquires  no  great- 
er rights  in  said  property  than  his  grantor 
had,  and  is  bound  by  the  jndgment  rendmd 
against  his  grantor.  Baker  t.  Leavett  et  aL» 
64  OkL  70,  163  Pac  1090,  and  cases  tboe 
cited.  St  John  v.  Strauss  et  aL,  60  Kan. 
136,  66  Pac  846.  See,  also,  cases  in  note  to 
Great  et  aL  v.  Blck,  2  L.  K.  A.  48. 

In  the  case  of  St  John  t.  Strauss  et  aL. 
supra,  the  Supreme  Court  of  Kansas  de- 
fines the  rule  of  lis  pendens  as  follows : 

"The  theory  of  lis  pendens  is  to  keep  the  sub- 
ject-matter of  controversy  within  the  power  of 
the  court  until  the  final  judgment  is  rendered, 
BO  that  the  judgment,  when  rendered,  may  be 
effective.  A  party  to  the  litigation  cannot 
transfer  the  property  in  issue  so  as  to  prejudice 
the  ri^ts  of  the  plaintilt  therein.  The  titie 
of  a  pendente  Ute  purchaser  is  not  necessarily 
void.  As  between  the  parties  to  the  transfW 
the  title  Is  valid,  but  as  to  the  pendente  lite  pur- 
chaser its  validity  depends  entirely  on  the  re* 
ault  or  outcome  of  the  pending  litigation.  While 
the  purchaser  muat  take  notice  of  tLe  facts  coo- 
tained  in  the  record,  be  is  only  affected  to  the 
extent  to  which  the  judgment  hi  the  suit  goes.** 

Section  4006,  Ber.  Lam  1910,  clearly  con- 
templates  that  the  subject-matter  of  an  ac- 
tion may  be  transferred  or  assigned  daring 
tbe  pendency  of  the  acdon,  for  It  la  prorld- 
ed  therein  that  tbe  action  shall  not  abate  on 
account  of  ttie  death  or  other  disability  of 
the  inrty  therein,  or  by  the  transfer  of  any 
interest  therein,  during  its  i>endency.  If  tbe 
cause  action  survive  or  continue,  aiid  that 
In  case  of  the  transfer  of  any  Interest,  tbe 
action  may  be  continued  In  tbe  name  of  the 
original  party,  or  the  court  may  allow  Uie 
person  to  whom  the  transfer  Is  made  to  be 
substltated  In  Oie  action.  It  tMowa  ttiat 
Thombnrgh  had  a  right  to  transfer  his  note 
and  mortgage  to  Kennedy,  and  that  B^le 
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Hangan  alao  bad  a  right  tp  reconrey  the 
land  to  him,  but  that  Kennedy  was  not  en- 
titled to  any  greater  rights  than  bis  trans- 
feror and  graotor,  and  Is  bound,  ho  far  as 
the  plaintiff  Is  coacemed,  by  the  Judgment 
in  tbe  action.  The  Judgment  In  the  Instant 
action  preserved  to  the  plaintiff  all  its  rights, 
and  accorded  to  It  all  It  was  entitled  to  un- 
der tbe  law,  and  we  are  nnatde  to  see  bow  it 
has  been  prejudiced  in  any  way  tbe  trans- 
fer and  assignment  of  the  note  and  mortgage 
and  tbe  reconveyance  of  the  land  from 
Belle  Mangan  to  the  defendant  Kennedy. 

Tbe  remaining  objection  to  tbe  Judgment  is 
that  it  was  without  the  issues  and  unau- 
thorized by  the  pleadings  in  the  case,  and 
attention  Is  called  to  the  fact  that  tbe  de- 
fendants Belle  Hangan,  Bank  of  Commerce, 
and  R.  M.  Pratt  filed  disclaimers,  and  that 
Kennedy  did  not  file  any  pleadings  setting 
np  the  transfer  and  assignment  of  the 
Thornburgb  note  and  mortgage  to  blm,  al- 
though he  did  file  a  supplemental  answer-  al- 
luring the  reconveyance  of  tbe  land  to  blm 
from  Belle  Hangan.  Tbomburgb  pleaded 
his  lien,  but  SQbsequently  and  before  tbe 
trial  assigned  his  note  and  mortgage  to  Ken- 
nedy. Counsel  for  tbe  defendants  frankly 
say  that  tbey  overlooked  filing  amended 
pleadings,  bat  Insist  that  under  the  authori- 
ties in  this  Jurisdictltm  the  pleadings  will  be 
treated  as  amended  to  conform  to  tbe  proof. 
We  tbtnk  this  is  a  case  to  wMcb  tbe  rule 
should  be  applied,  in  view  of  the  fact  that 
tbe  plaintiff  bank,  whl(^  Instituted  tbe  ac- 
tion. In  its  petition  asserted  that  the  de- 
fendants, except  tbe  defendant  Kennedy, 
who  was  subsequently  permitted  to  file  an 
answer,  all  claimed  an  Intereat  In  the  sub- 
ject-matter of  the  action,  and  asked  that  the 
priority  of  the  alleged  Hens  of  the  respective 
parties  be  established,  and  the  land  sold  and 
the  proceeds  divided  accordingly.  Dolezal  v. 
Bostick,  41  OkL  743,  139  Pac.  964. 

Horeover,  most  of  tbe  evidence  on  these 
Issues  was  Introduced  without  objection. 
The  Judgment  was  not  without  the  Issues 
since  tbe  very  Issue  presented  by  the  plain- 
tiff's pleadings  was  tbe  priority  of  the  re- 
spective liens,  and  this  issue,  as  we  have 
berelnbefore  stated,  was  correctly  determin- 
ed by  tbe  trial  court. 

(4]  By  tbe  express  provialima  of  section 
4006)  Bev.  Laws  1910,  this  court  la  predud- 
«d  from  reversing  any  Jndgm«it  on  account 
of  any  error  in  any  matter  of  pleading  or 
procedure,  unless  In  tbe  opinicn  of  the  court 
to  wblcb  application  Is  made,  after  an  exam- 
Ination  of  tbe  entire  record,  it  appears  that 
tbe  error  complained  of  has  probably  result- 
ed In  a  miscarriage  of  Justice^  or  constitutes 
a  aabstantlal  Tiolatttm  of  a  consUtational 
or  atatutoiy  right.  Applying  this  role,  we 
not  only  cannot  say  that  It  appears  that  ttie 
error  complained  of  has  probably  resulted  in 


a  miscarriage  of  Justice,  but,  on  tbe  other 
band,  from  an  examination  of  the  entire  rec- 
ord, we  are  of  tbe  opinion  that  substantial 
Justice  has  been  done. 

Tbe  Judgment  of  tbe  trial  court  la  there- 
fore affirmed. 

HARDT,  O.  J.,  and  HARRISON,  PITOH- 
FORD,  and  JOHNSON,  JJ.,  concur. 


(7S  Okl.  236) 

TULSA  BOILER  &  MFG.  GO.  SHAFFER 
et  aL   (No.  9031.) 

(Sapmne  Gout  <tf  Oklahoma.  April  10^  1919.) 
(SvlUbut  hff  Ike  Court.) 

HUNICIPAI.  GOBFOBATIONS  4»170  —  PCBUO 

GonTBAOTS— NsoKsarrr  of  Bond— Lubujtt 

OF  Officiaia 
One  who  sells  material  to  a  put^  omtractor 
is  dharged  wltit  knowledge  of  the  statutory  duty 
of  the  oontractor  to  give  a  bond  o  required  by 
section  3881.  Rev.  Laws  1910,  and  to  have  the 
same  filed  with  the  derk  of  the  district  court, 
as  required  bj  secttoa  3882  of  said  laws,  and 
when  Bach  contractor  gives  a  bond  that  is  nei- 
ther conditioned  as  required  by  said  section  3881, 
supra,  nor  filed  with  the  clerk  of  tbe  district 
court,  as  required  by  section  3882,  supra,  a  ma- 
terialman who  mUm  sudi  contractor  material, 
which  goes  into  the  construction  of  tlw  public 
improvement  oontracted  for,  Is  not  entitled  to 
recover  damages  &om  the  individual  officers  who 
failed  to  secure  and  have  filed  the  bond  as  pro- 
vided by  tbe  provMons  of  said  sections. 

Error  from  District  Court,  Pontotoc  Conn- 
ty;  J.  W.  Bolen,  Judge. 

Action  by  tbe  Tulsa  BoUer  &  Uannfactnr- 
ing  Company  against  W,  L.  Shaffer  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.  Affirmed. 

Blake  &  Sneed.  of  Tulsa,  for  plaintiff  in 
error. 

Bobt  Wlmblsh  and  W.  G.  Duncan,  both  of 
Ada,  tor  defendants  In  error. 

BAINEY,  J.  In  August;  IKLO,  one  0,  A. 
Reeee  entered  Into  a  written  contract  with 
tbe  incorporated  town  of  Franda,  OkL,  which 
was  tfecnted  by  tbe  preiddent  at  the  board 
of  truBtees  and  Ibe  town  derk  of  said  town, 
whereby  the  said  O.  A.  Reese  was  to  con- 
struct a  waterworks  ajstem  for  said  town, 
and  to  fnmlA  tbe  material  and  labor  there- 
for, and  at  the  same  time  executed  a  b<»id  to 
said  town  with  tbe  Sonthem  Surety  Com- 
pany as  aure^,  ctmdltloned  that  Uie  nid  G. 
A.  Reese  would  indemnify  and  save  harmless 
tbe  town  of  Frauds  from  any  pecuniary  loss 
trom  the  breadi  of  any  of  tlie  terms,  cove- 
nants, and  omdltlons  required  by  said  cm- 
tract  to  be  performed  by  the  said  C.  A.  Reese 
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as  prlndiml.  Tbm  irere  otiMr  condttkms  m 
tbe  bcHid  for  Uie  benefit  of  tlie  sare^  not  ma- 
tolal  to  a  dedOoa  of  tliis  case. 

A^r  13w  execatlon  of  tbe  contract  and 
tbe  giving  of  tbe  bond  aforemenQoned.  Beese 
purchased  from  the  Tulsa  Boiler  &  Manufac- 
turing Company  certain  supplies  whldi  be 
nsed  In  tbe  constntction  and  ereetLoa  of  tbe 
waterworks  S7Stem»  for  wbldi  be  failed  and 
refused  to  pay.  Thereafter  said  Tnlsa  Boil- 
er &  Manufacturing  Company  recovered 
Judgment  against  blm  In  tbe  district  court  ^ 
Tulsa  county  In  tbe  sum  of  92,^.02,  Inclnd- 
lug  Interest  and  costs.  Sabseqnoitly  the 
said  Tulsa  Boiler  &  MaUufacturli^  Compa* 
ny,  as  plaintiff,  filed  Its  petition  In  tbe  dis- 
trict court  of  Pontotoc  county  against  W.  U 
Shaffer,  T.  E.  HUler.  W.  P.  Chlsom,  J.  C. 
Bosblng,  S.  W.  Rodger^  H.  B.  Hocbstrosser, 
O.  D.  Wrlgbt,  and  J.  H.  Nwman,  as  man* 
bera  of  tbe  bmrd  of  tmstees  of  tbe  lncorp<H 
rated  town  of  Francis,  Okl.,  wberdn,  after 
setting  fortb  the  foregoing  matters,  it  was 
alleged  that  the  said  C.  A.  Beese  was  Insol- 
'  voit,  and  that  he  bad  no  property  out  of 
wblcb  the  judgment  could  be  satisfied;  that 
under  tbe  jwotIsImis  of  sections  6194  and 
6165,  Corap.  Laws  of  Oklahoma  1900,  die  de* 
fendants  owed  the  plaintiff  the  duty  to  take 
a  b<md  from  tbe  said  Ol  A.  Beese,  conditioned 
as  prescribed  by  section  6164  of  said  laws, 
and  to  require  tbat  sutib  bond  be  filed  la  the 
office  of  tbe  district  clerk  of  Pontotoc  oountyt 
Okl.,  as  required  by  section  616S  of  said 
laws;  that,  altbou^  the;  defendants  took  a 
tmnd.  they  negligently  failed  to  lake  a  bond 
cimdltioned  as  prescribed  by  law  and  to 
have  any  bond  filed  as  required  section 
61^  supra,  all  to  the  damage  of  tbe  plaintiff 
In  the  amount  aforesaid.  Tbe  trial  court 
sustained  tbe  defendants'  demurrer  to  plain- 
tiff's petition,  which  alleged  in  substance  tbe 
foregoing  facts,  and  dismissed  the  action,  to 
reverse  which  Judgment  tbe  cause  has  be&i 
brought  to  this  court. 

Sections  6164  and  6165,  Comp.  Laws  Okla- 
homa 1909,  are  substantially  the  same  as  sec- 
tions 3881  and  3882,  Rev.  Laws  Oklahoma 
1910,  which  read  as  follows: 

"3881.  Whenever  any  pnbllc  officer  shall,  un- 
der the  laws  of  the  state,  enter  into  contract  in 
any  sum  exceeding  one  hundred  dollars,  with 
any  person  or  persons,  for  purpose  of  making 
any  public  improvements,  or  constructing  any 
public  buildings  or  making  repairs  on  tbe  same, 
such  officer  shall  take  from  the  party  contracted 
with  a  bond  with  good  and  sufficient  sureties  to 
the  state  of  Oklahoma,  In  a  sum  not  less  than 
the  sum  total  in  tbe  contract,  conditioned  that 
such  contractor  or  contractors  shall  pay  all 
indebtedness  incurred  for  labor  or  material  for- 
niahed  in  tbe  construction  of  said  public  build- 
ing or  in  making  said  public  improvements. 

"3882.  Such  bond  shall  be  filed  in  tbe  office 
of  the  clerk  of  tbe  difitrict  court  of  the  county  in 
which  such  public  improvement  ia  to  be  made 
or  such  public  building  is  to  be  erected;  and 
any  peraon  to  whom  there  is  due  any  sum  for 


labor  m  matwfal  fDmlshed,  as  stated  In  the 

preceding  section,  or  his  assigns,  may  bring  an 
action  on  said  bond  for  the  recovery  of  said  In- 
debtedness: Provided,  that  no  action  shall  be 
brought  on  said  bond  after  six  months  from  the 
completion  of  said  public  improvements  or  pub- 
Uc  baUdings." 

From  flie  foreg<^ng  It  appears  tbat  plain- 
tiff brou^t  Its  actl<u  oa  the  theory  tbat  tbe 
defendants  are  penMmally  liable  to  It  on  ac- 
count of  their  negligoice  in  failing  to  secure 
a  bond  fr«n  tbe  aald  0.  A.  Beee^  condition- 
ed as  required  by  section  8881,  supra,  and 
to  have  audi  bond  filed  in  the  office  of  the 
clerk  of  the  district  court  of  Pontotoc  county 
as  required  by  section  3882,  supra.  Tbat- 
tb^  are  not  liable  la  already  settled  by  de- 
cisions of  this  court 

BuBbn^  T.  Baynee  et  aL,  S6  OkL  002, 156 
Pac  843,  was  an  action  wherein  one  Bush- 
nell  sued  tbe  defendant  Haynes  and  others, 
as  membns  of  tbe  board  of  coont^  commls- 
aloners  of  l^s  county,  OkL,  for  cardeas* 
ly  and  negligently  failing  to  require  one 
Bradford,  to  whom  had  been  1^  a  contract 
for  the  OTectlon  and  constmctltHi  of  a  bridge. 
In  said  county,  to  enter  Into  a  btmd  to  the 
state  of  OkE^homa,  as  required  by  section 
3881«  supra,  and  that  by  reasim  of  such  faU- 
ure  plalntifl  had  suffered  damage,  in  tbat 
Bradford  had  become  insolvest  and  had  fall- 
ed  to  pay  tbe  plaintiff  for  material  sold  by 
blm  to  said  contractor.  In  tbat  case  a  de- 
murrw  was  filed  to  plaintiff's  petlUon,  and 
on  appeal  this  court,  with  reference  to  said 
statute  said: 

"The  giving  ot  such  a  bond  as  is  required  by 
the  above-quoted  statute  Is  a  eondltlMi  precedent 
to  tbe  obligation  of  every  contract  let  by  a 
public  officer  for  tbe  oosstruction  of  a  pvUie 
improvement  to  coat  more  than  f  100,  and  wheth- 
er or  not  such  a  condition  Is  written  in  the  con- 
tract as  one  of  its  express  terms,  the  law  im- 
plies as  one  of  the  terms  of  such  a  contract  a 
condition  that  all  the  other  t^Ugations  of  the 
contract  shall  be  held  in  abeyance,  and  not  be 
binding  upon  either  party  until  such  a  bond  as 
the  state  requires  has  been  given  in  a  sum  not 
less  than  tbe  'sum  total*  provided  by  the  con- 
'  tract  Until  such  a  bond  has  been  given  no 
duty  rests  upon  the  contractor  to  proceed  with 
the  execution  of  his  part  of  the  contract,  snd  if 
he  does  proceed  under  the  contrsct  without  hav- 
ing given  the  bond,  bis  claim  for  his  services 
sboald  not  b«  allowed  by  tbe  auditing  officer. 
No  other  interpretation  of  tbe  statute  under  con- 
sideration will  give  full  cSect  to  ita  purpose, 
which  ia  to  as  fully  Indemnify  against  loss 
those  who  deal  with  public  improvement  con- 
tractors 08  those  who  deal  with  other  contrac- 
tors with  private  persons  are  indemnified  by  the 
provisions  of  the  mechanic's  and  materialmen's 
lien  laws. 

"All  men  are  charged  with  knowledge  of  tha 
law,  and  men  who  sell  material  to  public  im- 
provement contractors  are  charged  with  knowl- 
edge of  that  condition  which  the  law  implies 
as  being  a  part  of  the  contract  of  every  such 
contractor;  and.  If  th^  adl  material  to  such 
omtractoza  before  their  ooatracta  have  beoi 
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made  effective  by  the  filing  of  the  bond  which 
the  law  requires,  they  do  so  at  their  own  peril, 
and  if  the;  Bustain  losses  thereby,  the  proximate 
cause  thereof  is  thdr  own  negligence,  and  not 
that  of  the  contracting  officers,  because,  if  the 
contracting  officers  have  neglected  to  write  Into 
the  contract  in  express  terms  that  which  the 
hw  says  shall  be  there,  fhe  law,  by  its  own 
operation,  pats  it  there  bj  impllcatton. 

"In  Uie  instant  caae  the  all^tion  of  plahk- 
tiff*B  petition  that  defendants  failed  and  peglect- 
ed  to  require  the  contractor,  Bradford,  to  give 
the  statutory  bond  did  not  charge  actionable 
negligence,  because,  even  though  they  may  hare 
neglected  to  make  such  a  requirement  by  the 
specific  terms  of  the  contract,  the  law  stepped 
in  and  made  that  requirement  for  them,  and  the 
law  charged  the  plaintiff  with  knowledge  of  that 
fact  Pending  the  givtog  of  mA  a  bond  as  was 
required  by  tiie  atatate,  all  the  obligations  of 
Bradford's  contract,  other  than  the  implied  one 
to  give  the  bond,  were  suspended  and  inopera- 
tive, and  be  was  without  authority  to  proceed 
further  under  the  contract.  The  plaintiff  being 
charged  with  notice  that  the  law  required  the 
giving  of  the  bond,  he  sboald  have  investigated 
for  himself  and  ascertained  whether  such  a  bond 
had  been  given,  and  if  he  dealt  with  Bradford 
without  the  required  bond  having  been  given,  he 
did  80  at  hia  peril,  and  must  bear  the  burden  of 
his  loss." 

The  above  case  la  cited  with  approval  in 
Relnhart  &  Donovan  Co.  v.  Board  of  Coun- 
ty Commissioners  of  Choctaw  County,  Okl., 
John  Huskey,  J.  W.  Bryan,  J.  H.  Wright, 
Floyd  Caylor,  A.  J.  Wrli^it,  Wra.  H.  Dancer, 
J.  E.  McCleary,  D.  L.  Burnis,  R.  F.  Self,  J. 
L. 'Gardner,  W.  S.  McKlnney,  W.  N.  Greene. 
W.  W.  WUsMi,  and  T.  B.  Hopson,  173  Pac. 
848,  wherein  a  eAmilar  question  was  before 
this  court.  In  the  last-named  case  the  plain- 
tiff had  furnished  certain  material  to  Dono 
than  &  Moore,  who  erected  the  courthouse 
for  Choctaw  county  under  a  contract  with 
the  board  of  county  commissioners  of  said 
county,  and  the  material  so  furnished  was 
used  in  the  construction  of  said  courthouse. 
It  was  held  that  a  failure  on  the  part  of  the 
said  commissioners  to  comply  with  the  pro- 
visions of  section  1621,  Ber.  Laws  Oklahoma 
1910,  which  provided  that  the  county  com- 
missioners should  retain  20  per  cent  of  the 
contract  price  of  the  courthouse  until  10 
days  after  filing  an  acceptance  of  the  same 
by  said  commissioners,  did  not  render  them 
liable  upon  their  official  bonds  for  damages 
suffered  by  the  materialmen  by  reason  of  its 
Inability  to  collect  for  the  material  so  fur- 
nished the  contractors.  It  was  further  held 
that  materialmen  who  fumlsb  material  to 
contractors  erecting  a  county  courthouse  are 
charged  with  knowledge  of  the  statutory 
duty  of  the  contractors  to  give  the  bond  re- 
quired by  law,  that  in  fumlahing  such  ma- 
terial before  such  bond  is  given  they  do-  so  at 
their  own  peril,  and  that  the  members  of  the 
board  of  county  commissioners  are  neither 
liable  upcxi  their  official  bonds  nor  individu- 


ally finr  aar  Ion  lustalned  1^  mdi  matwlal- 
meiL 

On  the  authority  ot  the  above  eases  ttie 
Judgment  of  the  district  court  must  be  af- 
firmed. 

HARDT,  a  and  HARRISON^  PTTCH- 
roBD,  and  JOHNSON,  JJ^  eoncor. 


(72  Okl.  24») 

OOLBHAN  T.  DAVIS.   (No.  9464.) 
(Supreme  Oourt  of  Oklahoma.  April'l!^  1019.) 

(ByUdbvt  It  the  OourtJ 

1.  iNDuns  «=>15(1)  —  Land  ALLoniEinv  — 

Statutes— Bepeai- 

Act  Cong.  May  27,  1908,  c.  199,  35  Stat 
312,  entitled  "An  act  for  the  removal  of  restric- 
tions from  part  of  the  lands  of  allottees  of  the 
Five  Civilized  Tribes,  and  for  other  purposes," 
is  a  revising  act,  and  was  intended  as  a  sub- 
stitute for  all  former  acts  relating  to  the  sub- 
ject of  such  restrictuins,  and  operated  to  re- 
peal the  provisions  ot  Act  Ooiw.  April  28, 1906. 
c.  1876»  84  Stat  137,  and  previous  congressional 
enactnuenta  in  conflict  therewitli  im  the  same 
subject 

2.  IirozANa  4s»16(2)  — LuiND  ALLonann  — 

STATtms—APFUOABIUTT. 

SMtion  2,  Act  Oong.  May  27.  1908,  c.  199, 
35  Stat  812,  regulating  the  leasing  of  allotted 
lands  of  members  of  the  Five  Civilized  iS-ibes 
from  which  restrictions  have  not  been  removed, 
has  no  application  to  the  leasing  of  allotted 
lands  of  an  enrolled  minor  member  of  the  Chick- 
asaw Tribe  of  Indians  of  less  than  <Kie-haIf  In- 
dian blood  from  which  the  restrictions  have  been 
removed  by  section  1  of  Said  act 

8.  Indians  «=3lS(l)  —  Land  Aixotmints  — 

StATDTES— CONBTBCCTItH?. 
The  phrase  "restricted  lands  of  living  mi- 
nora," as  used  in  the  proviso  to  section  6,  Act 
Cong.  May  27,  1908,  c.  199,  36  Stat.  312,  has 
reference  to  the  allotted  lands  of  such  minors 
that  are  restricted  by  section  1  of  said  act. 

4.  Indians  €=^28— Jurisdiction  of  Pbobatb 
Courts— Statdws—Appucabiutt. 
By  the  provisions  of  section  6,  Act  CTong, 
May  27,  1908,  c.  199,  35  Stat.  312,  the  per- 
sons and  property  of  minor  allottees  of  the 
Five  CivHiaed  Tribes,  except  as  otherwise  spe- 
cifically provided  by  law,  is  made  subject  to 
the  jurisdiction  of  the  probate  courts  of  the 
state  of  Oklahonuu 

B.  Indians  ^=al6{5)— Authobitt  op  Guard- 
ian—Lease or  Minor  Allottee's  Lands. 
Under  section  6669,  Rev.  Iaws  of  Oklahoma 
1910,  the  legally  qoaUfied  and  acting  guardian 
of  a  minor  allottee  of  the  Ohi^asaw  Tribe  of 
Indians  oi  less  than  one-half  Indian  blood  is  au- 
thorized, under  the  directi(m  and  with  the  iu>- 
proval  of  the  county  court  having  jurlsdictitm 
ot  said  minor's  estate,  to  give,  an  agricultural 
lease  on  the  allotted  lands  of  said  minor  for  a 
fixed  term  during  the  minority  of  said  minor. 


^»For  etlisr  easM  see  ume  topis  ud  KBT-  HUHBER  in  all  Ker-Numbered  DlawU  and  Indexes 
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altbongli  said  lease  doea  not  expire  until  more 
than  five  years  from  the  date  tbereoC 

Error  from  District  Court,  Jefferson  Coun- 
ty ;  Cham  Jones,  Judge. 

Action  b7  W.  D.  Davis  against  Dick  Cole- 
man to  recover  land.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Gny  Grea,  of  Wanrlka,  for  plaintiff  In  er- 
ror. 

Bridges  &  Votrees,  «f  Wanrika,  for  de- 
fendant in  error. 

RAINET,  1.  This  action  was  broaght  by 
W.  D.  Davis  against  Dick  Ooleman  to  recov- 
er tbe  iNHsessliMi  of  a  tract  bf  land  In  Jeffer- 
son county,  OkL  The  plaintiff  based  bis  rlgbt 
to  lecdver  upon  an  agilcaltaral  lease  execut- 
ed by  Chas.  B.  Burch,  as  guardian  of  Mat- 
tie  Tamsey  Bnrch,  a  minor  allottee  of  the 
Oilckasaw  Nation,  Itavlng  a  one  Uilrty-sec- 
ond  degree  of  Indian  Mood,  according  to  the 
amvoval  rolls  of  the  Choctaw  and  Ghi<^- 
•aw  Nations.  Tbe  lease  was  executed  on  the 
20th  day  of  July.  1916^  and  by  its  terms  was 
to  zim  for  a  period  of  five  years.  commenc> 
Ing  JanuaiT  1,  ^6.  The  Judgment  was  for 
plaintiff,  from  wbltb  the  defendant  has  ap- 
pealed to  this  court, 

[1-4]  It  Is  first  suggested  ttiat,  since  the  al- 
lottee Is  an  Indian  by  blood,  a  lease  of  said 
allottee's  land  for  agricultural  purposes  for 
a  term  that  expires  more  than  five  years 
from  the  date  of  the  lease  is  void  under  the 
acts  of  Congress  applicable  to  the  leasing  of 
lands  of  members  of  the  Five  OlviUzed 
Tribes.  Act  Gong.  May  27.  1808.  c  109,  35 
8Ut  812,  entitted  "An  act  for  the  removal 
of  restrictions  frcon  part  of  the  ladda  of  al- 
lottees of  tbe  Five  Civilised  Tribes,  and  for 
other  purposes,"  is  tbe  governing  statute. 
Chupco  V.  Chapman,  170  Pac  259;  Lewis  v. 
Allen.  42  OkL  684,  142  Pac.  884 ;  Henley  v. 
Davis  et  aL,  166  Pac  837 ;  McKeever  v.  Gar- 
ter et  aL,  63  OkL  800. 167  Pac  66;  Welch  t. 
Ellis,  163  Pac  821.  Section  2  of  said  act  pro- 
vides: 

"Hut  all  lands  other  than  homesteads  al- 
lotted to  members  of  the  E^ve  Civilized  Tribes 
from  whicb  reatiictions  have  not  been  removed 
may  be  leased  by  the  allottee  If  an  adult,  or  by 
guardian  or  curator  under  order  of  the  proper 
inrobate  court  if  a  minor  or  incomiratent,  for  a 
period  not  to  exceed  five  years,  without  the 
privilege  of  renewal;  Provided,  that  leases  of 
restricted  lands  for  oil,  gas  or  other  mining  pnr^ 
poses,  leases  of  restricted  homesteads  for  more 
than  one  year,  and  leases  of  restricted  lands 
for  periods  of  more  than  five  years,  may  be 
made,  with  the  approval  of  the  Secretary  of 
the  Interior,  under  rules  and  regulatimis  pro- 
vided by  the  Secretary  of  the  Interior,  and  not 
otherwise." 

Section  1  of  this  act  removed  the  restric- 
tions against  alienation  or  Incumbrances 
from  all  lands,  including  homesteads,  of  all 
aUottees  of  the  Five  Civilized  Tribes  enroll- 
ed as  intermarried  citizens,  as  freedmeo,  and 


as  mixed-blood  Indiana  having  less  than  one- 
half  Indian  blood.  Including  minors.  The 
act.  ther^re^  removed  the  restrictions  from 
the  Plotted  ^ds  of  Mattie  Tamsey  Burch. 
since  she  was  an  Indian  of  less  than  one-half 
Indian  blood,  and  the  leadng  of  her  lands 
is  not  controlled  by  section  2,  supra. 

Section  6  of  tlie  same  act  contaios  ttie  fol- 
lowing {ffovislon: 

"TtUit  the  persons  and  property  of  minor  al< 
lottees  of  the  Five  Civilized  Tribes  shall,  except 
as  otherwise  spedfically  ^!«rided  by  law.  be 
subject  to  die  Jurisdiction  ot  tbe  probiate  courts 
of  the  sUte  of  Oklahoma." 

And  it  also  contains  a  proviso: 

"Titat  no  restricted  lands  of  living  minors 
shall  be  sold  or  encumbered,  except  by  leases 
authorized  by  law,  by  order  ot  tbe  courts  or  otlL* 
erwise." 

We  held  In  Chnpco  v.  Chapman,  supra,  that 
the  words  "restricted  lands  of  living  minors," 
as  used  In  said  proviso,  referred  to  allotted 
lands  of  taich  living  minors  that  were  re- 
stricted by  sectiMi  1  of  said  act.  There  being 
no  federal  restriction  other  than  minority 
against  selling  or  leasing  the  lands  In  con- 
troversy, and.  Inasmuch  as  said  lands  are  ex- 
pressly made  subject  to  the  jurisdiction  of 
the  probate  courts  of  tbe  state  of  Oklahoma 
by  section  6,  supra,  the  authority  of  the 
guardian  to  make  an  agricultural  lease  la 
controlled  by  the  probate  laws  of  this  ^te. 

[I]  Sectlcm  6660.  Bev.  Laws  ot  Oklahoma 
1010,  provides: 

"Tbe  county  court,  on  the  application  of  a 
guardian  or  any  person  interested  in  the  estate 
of  any  ward,  after  sudi  notice  to  persons  in- 
terested therein  ai  the  judge  shall  direct,  may 
authorize  and  require  the  guardian  to  invest  the 
IHToceeds  of  sales,  and  any  other  of  hla  ward's 
money  in  his  hand^  In  real  estate^  or  in  any 
other  manner  most  to  the  Interest  all  concern- 
ed therein;  and  tlw  county  court  may  make 
such  other  Mders  and  give  suck  directions  as 
are  needful  for  the  management,  investment  and 
dispontion  of  the  estate  and  effects^  as  dmuB- 
Btances  require." 

In  Cabin  TaUey  Mining  Oo.  Hall.  S3  Okl. 
700,  166  Pac.  670,  L.  R.  A.  lOlOF,  493.  this 
court  hdd  that  said  section  otmf  erred  author- 
ity upon  a  giurdian  to  lease  his  ward's  land 
under  tlie  direction  of  the  county  court,  and. 
with  referoice  to  the  time  such  a  lease  might 
run,  said: 

"l^ere  la  no  limit  in  this  aeetion  as  to  the 
terms  ot  the  lease.  n<w  any  limitation  as  ta 
the  time  for  whidi  same  may  run ;  it  being  1^ 
to  the  judgment  txt  the  cour^  In  the-  exerciae 
of  a  sound  discretion,  to  determine  what  is 
best  for  the  interest  of  the  minor  undw  tbe 
circumstances." 

The  lease  under  amslderation  in  that  case 
was  an  oil  and  gas  lease,  but  tbe  case  Is  In 
point  In  prlndi^e.  as  the  language  construed 
is  generally  api^cabls  to  an  agricultural 
lease. 
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The  question  of  tbe  leasing  of  a  minor's 
land  for  agricultural  purposes  b^ond  the  mi- 
nority of  the  ward  is  not  In  this  case,  and 
on  the  authority  of  Cabin  Valley  Mining  Co. 
V.  Hall,  supra,  and  the  ai^llcable  authorities 
therein  cited,  we  hold  that  a  guardian  may 
lease  his  ward's  land  for  agricultural  pur- 
poses, and  that  there  Is  not  any  limitation  in 
the  probate  laws  of  this  state  as  to  the  time 
for  which  such  a  lease  may  run  during  tbe 
minority  of  said  ward,  provided  said  lease  Is 
made  under  the  directions  and  with  the  ap- 
proTal  of  tbe  county  court  having  jurisdic- 
tion of  the  estate  of  said  minor. 

It  Is  also  contended  that  the  court  erred 
in  admitting  In  evidence,  over  the  objection 
of  the  defendant,  a  purported  certified  copy 
of  the  letters  of  guardianship  showing  the 
appointment  of  a  guardian  for  Mattle  Tam- 
aey  Burch  by  tbe  county  court  of  Stephens 
county.  This  objection  is  wholly  without  mw- 
it.  The  certified  copy  of  the  letters  of 
guardianship  introduced  In  evidence  is  in  reg- 
ular form,  and  attached  thereto  is  the  cer- 
tificate of  Frank  Frensley,  court  clerk  of  said 
county,  by  B.  H.  Smith,  deputy  clerk,  certify- 
ing the  same  "to  be  a  full,  true,  and  com- 
plete copy  of  the  original  letters  of  guardian- 
ship as  fully  as  the  same,  remain  on  file  and 
of  record  in  my  office."  The  seal  of  the  court 
was  attached  to  this  certificate  In  addition 
to  this  tbe  judge  of  the  court  had  written  his 
approval  on  the  lease,  and  tbe  recitals  in  the 
lease  and  in  tbe  order  of  approval  were  at 
least  prima  fade  evidence  that  the  lessor 
was  the  duly  appointed  and  acting  guardian. 
Walker  et  aL  t.  McEemle,  44  OkL  468,  145 
Pac.359.  - 

lastly,  the  defendant  says  that  tbe  court 
erred  in  not  holding  that  the  lease  oflF^^  in 
evidence  by  blm  was  valid.  It  does  not  ap- 
pear that  said  lease  was  made  by  the  l^al 
guardian  of  said  minor,  and,  even  if  It  were, 
the  defendant  was  not  entitled  to  hold  pos- 
session under  It,  for  tbe  reason  that  at  the 
time  of  Its  execution  platntUTs  i^or,  vaHd. 
and  subsisting  lease  covering  the  same  land 
was  already  on  record. 

miere  being  no  reversible  error  In  tills  rec- 
ord, the  Judgmoit  la  affinned. 

HABDT.  G.  X,  and  HABRXSON,  PITGH- 
FOBD,  and  JOEINSON.  33^  ooQCur. 

(U  Okl.  Cr.  16) 

PITT  T.  BTATB.    (No.  Ar^OL) 

(Orimioal  Court  of  Appeals  of  Oklahoma. 
AprU  2S,  1919.) 

fB^Uahmt  hv  lha  OovrL) 
1,  Obampektt  akd  Uaxiitinanck  <  i»9  Re- 

BKSICIED  IHDIAK  LANDS— PBOSHJUTIOir. 

Secti<Hi  iQ60^  Bevlsed  Laws  ct  Oklahoma 
1010,  defining  the  crime  of  "champerty,"  does 


not  ipplf  to  restricted  Indian  lands.  Whue  a 
I>erson  is  in  possession  of  lands  which  formed 
a  part  of  the  allotment  of  a  member  of  the 
Choctaw  Tribe  of  Indians,  it  Is  necesaary  for 
tbe  state  to  prove  in  a  champerty  prosecution 
that  sudi  person  is  la  possesaion  of  said  lands 
under  a  valid  conveyance,  made  in  compliance 
with  tbe  acts  of  Congress  and  the  rules  and 
regulations  of  the  Department  of  the  'Interior 
affecting  conveyances  by  the  members  of  said 
tribe  of  Indians. 

2.  Chaupebtt  and  Haiittenance  ^>10  — 

PBOSECUTION— DlBKCTED  VBEDICT, 

Where  there  is  an  entire  absence  of  'evi- 
dence to  Bhow  whether  the  party  in  possession 
of  such  lands  claims  titie  under  a  void  or  a 
valid  deed  to  the  same,  the  prosecution  must  faU* 
for  Uu±  of  necessary  evidence  to  sustain  the 
same,  and  a  motion  by  the  deCmdant  to  direct  a 
verdict  In  his  favm  should  have  been  sustained. 

3.  Chaupebtt  aitd  MAZNTEnAifos  4s>10  — 

SumOIENOT  OP  INFOBUATION. 
Information  examined,  and  held  sufficient  to 
charge  an  i^eose  within  the-  meaning  of  section 
2260,  Bevlsed  Laws  of  Oklahoma  19ia 

Appeal  from  County  Court,  Plthdniig  Coun- 
ty;  S.  F.  Brown,  Judge. 

F.  B.  Pitt  was  convicted  of  the  crime  of 
dtuunperty,  and  sentenced  to  serve  a  term  of 
six  months  in  the  county  jail  and  to  pay  a 
fine  of  $S00,  and  be  appeals.  Beveraed  and 
remanded. 

Carl  Monk;  and  WUkliis(Hi  &  Scott,  all  of 
McAlester,  tar  plaintiff  in  error. 

S.  P.  Freellns,  Atty.  Gen.,  B.  U<aailaB, 
Asst  Att7.  Oen.,  and  Axnote  &  Anderson,  ut 
HcAlester,  for  tbe  State 

HATSON,  J.  This  Is  an  appeal  from  ttio 
county  court  of  PltbArarg  county,  wherein 
the  defoidant,  F.  E.  Pitt,  was  convicted  ot 
diamiter^  and  sentenced  to  save  a  term 
of  six  months'  imprlsonmoit  In  the  county 
jail  and  to  pay  a  fine  of  |Q00.  Tbe  prosecu- 
tion is  based  on  section  SSOd,  Bevlsed  Iawi 
1910,  which  provides: 

**Any  person  who  buys  or  sells,  or  in  any  man-' 
ner  procures^  or  makes  or  takes  any  promise  or 
covenant  to  convey  any  pretended  right  or  titie 
to  any  lands  or  tenemoits,  nnleae  tbe  grantw 
thereof,  or  the  person  making  sndli  i^omise  or 
covenant  has  been  in  posseadtm,  or  he  and 
those  by  whom  he  didms  have  been  in  posses- 
ri(Hi  of  the  same,  or  of  the  reversion  and  re- 
mainder thereof,  or  have  taken  the  rents  and 
prints  thereof  for  the  space  of  one  year  before 
such  grant,  conveyance^  sale,  promise  or  oove> 
naat  mads^  la  goiltr  «^  a  misdemeanor.'* 

The  Information  Is  as  follows: 

*•  *  *  •  That  F.  B.  Pitt  did,  in  Pittabun 
county,  and  In  the  state  of  Oklahoma,  on  or 
about  the  lOth  day  of  Mandi  in  the  year  ot  oar 
Lewd  one  thousand  nine  hundred  and  foarteen 
and  antcoiw  to  t2ie  presentmoit  hereof,  commit 
the  offense  of  misdemeanor  by  knowingly,  will- 
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fuUr  aod  wrongfully  and  tmlawfally  proenring 
Annie  Fnlsom  to  sell  and  coanf  to  Rodney  Pitt 
for  a  valnable  consideration  a  pretended  right 
and  title  to  the  following  described  lands  and 
tenements  in  Pittsburg  county,  Okl.,  to  wit,  the 
southeast  quarter  of  section  thirteen  (18),  town- 
ship six  (6)  north,  range  thirteen  (13)  east;  and 
the  said  Annie  Fulsom  bad  not  been  in  posses- 
sion of  said  lands  snd  tenanents  or  of  the  re- 
version and  remainder  thereof  In  person  or  un- 
der those  by  whom  she  daimed  the  same,  and 
those  under  whom  she  claimed  hare  not  been 
in  possession  of  said  lands  and  tenements  or  of 
the  reversion  and  remainder  thereof,  and  that 
the  said  Annie  Fulsom  and  those  under  whom 
ahe  claimed  had  not  taken  the  rents  and  profits 
,of  said  lands  and  tenements  or  of  the  reversion 
and  remainder  thereof  for  the  space  of  ooe 
year  before  said  sale  and  conveyance,  contrary 
to  the  form  of  the  statutes  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity 
of  the  state." 

Numerous  questions  are  Involved  for  deci- 
sion in  tbls  appeaL  Counsel  for  the  defend- 
ant, among  other  assignments  of  error,  con- 
tend that  the  trial  court  erred  In  not  direct- 
ing a  verdict  for  the  defendant  at  tlie  conclu- 
sion of  the  state's  testimony. 

[1,2]  It  Is  contended  that  Annie  Fulsom, 
whom  the  defendant  is  alleged  to  have  pro- 
cured to  make  a  cbampertous  deed  to  one 
Rodney  Pitt,  was  an  intermarried  citizen  of 
the  Choctaw  Nation  (a  fact  not  dlqnited  by 
the  state).  It  is  also  admitted  that,  before 
the  removal  of  restrictions  as  to  the  aliena- 
tion of  ber  allotment  as  a  member  of  the 
Choctaw  Tribe  of  Indians,  she  made  a  con- 
veyance of  that  portion  of  her  allotment  In- 
volved in  this  prosecution  to  one  Berry  Self, 
and  that  subsequent  thereto  the  said  Berry 
Self  conveyed  these  lands  to  one  J.  C.  Coe, 
who  was  in  possession  of  the  same,  and  bad 
been  in  such  possession  openly  adverse  to 
said  Annie  Fulsom  for  the  period  of  over 
four  years  prior  to  the  making  of  the  allef^ 
cbampertous  conveyance  by  the  said  Annie 
Fnlsom  to  Rodney  Pitt  It  Is  intimated  that, 
after  the  removal  of  her  restrictions  the  said 
Annie  Fulsom  made  another  conveyance  of 
these  pardciilar  lands  to  Berry  Self,  prior  to 
the  time  that  the  said  land  was  conveyed  by 
her  to  Rodney  Pitt ;  hut.  If  any  such  second 
conveyance  was  made,  the  state  did  not  show 
the  execution  of  any  sndi  deed  to  Berry  Self, 
neither  does  the  record  show  whether  Berry 
Self  conveyed  these  lands  to  J.  <X  Coe  by 
warranty  or  quitclaim  deed. 

This  case  was  prosecuted  by  the  represent- 
atives of  the  estate  upon  the  theory  that  it 
was  Immaterial  whether  the  said  J.  O.  Coe 
was  In  adverse  possession  of  said  land  under 
a  void  or  a  valid  deed  from  Annie  Fulsom, 
and,  in  snm>ort  of  the  contention  of  counsel, 
the  decisions  of  the  Supreme  Court  In  the 
following  cases  are  dted:  Huston  t.  Scott, 
20  Okl.  142.  94  Pac.  612,  85  L.  R  A.  (N.  S.) 
721;  Miller  v.  Fryer,  35  OkL  145,  128  Pac. 
713 ;  and  others  to  like  effect  In  the  case  of 
Miller  T.  Fryer,  the  Supreme  Court  held: 


"By  reason  of  section  2215,  Gomp.  Laws  -1909, 
a  deed  eonve^ng  teal  estate,  execated  by  a 
grantor  at  a  time  when  he  was  not  in  posses- 
sion of  the  conveyed  premises,  is  vdd  as  be- 
tween the  grantee  and  a  person  who  was  at 
the  time  of  the  conveyance  in  adverse  possession 
of  the  conveyed  premises ;  and  this  rule  ap- 
plies where  the  grantor  is  an  allottee  of  the 
Chi(±asaw  and  Choctaw  Tribes  of  Indians  upon 
whose  power  to  alienate  his  allotment  the  re> 
strictkms  have  been  removed  prior  to  the  time 
of  the  exeeation  of  the  deed,  and  where  the 
person  in  possesion  originally  ol>tained  posses* 
sion  and  claims  title  to  the  conveyed  premises 
by  virtue  of  a  void  deed  executed  by  the  allottee 
before  the  removal  of  restrictions  aptm  his  pow- 
er to  alienate  his  allotted  lands." 

At  the  time  of  the  trial  of  tbls  case,  the 
foregoing  authorities  constituted  the  prevafl- 
Ing  opinicm  of  the  Supreme  Court  of  tbls  state 
concerning  tbe  an)llcatt<»i  of  section  2200, 
supra,  to  deeds  made  by  Indian  allottees 
prior  to  the  r«DOTal  of  restrictions,  and 
JnstlQed  the  bolding  of  the  trial  court  In  this 
case  that  it  was  immatertal  whetlwr  the  said 
Coe  was  In  possesslmi  of  tills  land  under  a 
void  or  valid  deed  exeeuted  by  the  said 
Annie  Fulsom  so  long  as  the  said  Annie  Ful- 
son!  bad  not  been  In  possession  of  said  prem- 
ises or  bad  not  taken  the  roits  and  pro&ts 
of  said  land  tor  the  space  of  one  year  before 
the  execution  of  tbe  deed  to  Rodney  Pitt,  and 
that  Uie  said  F.  B.  Pitt  with  knowledge  of 
these  facts  im>cnted  ber  to  «tecute  sudi  deed 
to  Rodney  Pitt 

However,  the  doctrine  established  by  the 
Snpreme  Court  In  tbe  foregoing  easea  nnd  re- 
lied uptm  by  the  state  in  this  trial  has  been 
expressly  renounced  by  that  court,  and  the 
cases  sustaining  tbe  same  overraled  In  tbe 
case  of  Murrow  Indian  Orphans'  Home  t. 
McClendon  (Sap.)  166  Pac  UOl,  in  wbicb  It  la 
held: 

"Our  statute  on  champerty  does  not  apply  to 
restricted  Indian  lands.  Congress  has  reserved 
the  exclusive  right  to  control  the  sales,  and  pre- 
scribe tbe  conditions  under  which  title  to  tbese 
lands  may  pass.  And  a  conveyance  such 
lands,  made  in  complianoe  with  tbe  acts  of  Con- 
gress and  the  rules  and  regulations  of  tbe  De- 
partment of  the  Interiw,  carries  title  to  such 
lands,  as  against  the  world." 

The  doctrine  established  In  tbe  Murrow 
Orphans'  Home  case  was  reafSrmed  In  tbe 
case  of  Miller  et  aL  v.  Qrayson  et  aU  (Sup.» 
166  Pac.  1077.  So  that  It  Is  appar«it  that 
whatever  may  have  been  believed  to  be  tbe 
application  of  section  2260.  supra,  to  restrict- 
ed Indian  lands  at  tbe  time  this  case  was 
tried.  It  is  well  settled  at  this  time  that  said 
section  h&B  no  application  to  deeds  made  by 
restricted  Indians,  and  tbat,  tbls  being  a 
conveyance  by  Annie  Fulsom,  a  member  of 
tbe  Choctaw  Tribe  of  Indians,  and  the  said 
Coe  being  In  possesion  of  said  lands  by 
virtue  of  a  conveyance  by  tbe  said  Annlu 
Fulsom,  It  was  necessary  for  tbe  state  to 
show  that  said  Coe  was  In  poesession  under 
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a  valid  conveyance  L  &  cue  made  by  Annie 
FolBom  when  under  no  legal  restrictions  by 
federal  law  to  make  the  same ;  otherwise, 
section  2260,'  under  tbe  prevailing  opinions  of 
the  Supreme  Court,  woUld  have  no  applica- 
tion, and  the  prosecution  must  fall. 

The  question  of  whether  the  said  Coe  was 
In  possession  of  said  lands  under  a  valid  con- 
veyance by  the  said  Annie  Fulsom  to  Berry 
Self  was  a  questloD  of  law  for  the  determina- 
tion of  the  trial  court,  and,  before  this  pros- 
ecution would  lie  In  said  court  under  section 
said  fact  had  to  be  established,  and  the 
failure  of  tbe  state  to  Introduce  any  evidence 
to  show  that  the  said  Coe  was  in  possession 
under  valid  conveyances  rendered  tbe  evi- 
dence wholly  insufflcieut.  and  the  demurrer 
to  the  evidence  by  the  defendant  or  motion  to 
direct  a  verdict  in  his  favor  at  tbe  conclusion 
of  the  state's  case  abonld  bave  Xmat  sustained 
by  the  trial  court. 

[3]  As  it  is  not  apparent  whether  tbe  state 
In  anotber  trial  will  be  able  to  establish 
whether  the  deed  under  which  J.  C.  Coe 
claimed  title  to  said  lands  was  made  after 
the  removal  of  restrictions  upon  alienation, 
and  at  a  time  when  there  was  no  legislation 
by  Congress  in  force  prohibiting  the  execu- 
tion of  the  same  by  the  said  Annie  FuIs<Kn, 
the  question  of  the  sufficiency  of  tbe  informa- 
tion to  charge  an  offense  Is  also  referred  to; 
and,  without  entering  into  any  lengthy  dis- 
cussion of  this  question,  the  conclusion  la 
reached  that  the  allegations  of  the  Informa- 
tion are  sofflcient  and  do  allege  an  offense 
within  the  meaning  of  section  2280,  ^vlsed 
Laws  1910,  supra. ' 

For  ttie  reasons  stated,  the  judgment  of  tbe 
trial  court  Is  reversed,  and  tbe  cause  re- 
manded for  further  proeeedSngB  In  accordance 
with  this  opinion. 

.  DOTLB,  P.        and  ABHSTRONG, 
concur. 


(U  ou.  9r.  m 

MARTINDALB    v.  STATB.    (No.  A-2726.) 

(Criminal  Oomt  of  Appeals  of  Oklahoma.-  Apifl 

26,  1919.) 

(Syttahus  bv  Court.} 

1.  Injunction  «=3l32,  229— Tempobabt  In- 
junction— Grant— Violation  and  Punish- 
ment. 

8e<Aion  13,  chapter  70.  Session  Laws  1811, 
eonstnicd,  and  Md  to  authorlH  a  trial  court  at 
the  ccanmenccment  of  the  action  to  issue  a  tem< 
porary  order  of  injunction.  Where  the  trial 
court  has  jurisdiction  of  tbe  original  subject- 
matter  and  obtains  jnrisdiction  of  tbe  parties  to 
the  injunction  proceedings,  and  iasnee  sucb  tem* 
porary  order  of  injoactioD,  it  baa  jurisdiction 
to  psniab  by  contempt  proceedings  those  parties 
guilty  of  a  willful  disobedience  of  the  order  of 
tajonctifm* 


2.  Contempt  «s>66Cr)— Review- Bouho  oh 
Challenqeo  Jubob— Assioruent  or  Bbboe. 

An  assignment  of  error  based  upon  tb% 
court's  action  In  overmling  a  challenge  for  cause 
to  an  lodividnal  juror  will  be  of  no  STail  on 
appeal  unless  there  is  an  afflrmatirfl  showing 
that  the  challenge  for  caose  was  well  founded, 
and  that  the  defendant  was  compelled  to  accept 
such  disqualiSed  juror  by  reason  of  having 
theretofore  exhausted  all  of  bis  perunptory  chal- 
lenges. Also  tiie  acceptance  of  such  juror  by 
waiving  a  peremptory  diallenge  as  to  him  wiU 
render  such  an  asal^ment  of,  error  unavailing. 

3.  CBDanAz.  Law  «=930i(17)— Judicial  No- 
tice—Personnel  or  OvncXBS  or  Coubt  or 
Bboobd. 

A  court  of  record  takea  judicial  notice  of  the 

personnel  of  Its  officers. 

4.  Contempt  «=>61(6)  — Punishment— Yeb- 
DicT— Amen  dment. 

In  a  proceeding  foe  a  contempt  of  court,  the 
punishment  Is  left  by  the  Legislature  to  be  in- 
flicted by  the  trial  judge,  l^e  words  "unable 
to  agree  on  penalty,"  appearing  in  the  verdict 
of  the  jury  finding  the  defendant  guilty  of  con- 
tempt, did  not  constitute  a  prerequisite  to  a 
valid  verdict.  Tbe  action  of  the  trial  court  in 
amending  said  verdict  by  placing  bu<4i  words 
above  the  names  of  the  jurors  who  signed  sucb 
verdict  by  and  with  tbe  consent  of  such  jurors 
before  the  verdict  was  received  and  filed  with 
the  clerk,  instead  of  leaving  such  words  bdov 
the  names  dgned  to  the  verdict,  did  not  con- 
stitute error. 

5.  Contempt  4=»66(8)-oAppxal  and  Ebbo^- 
MoDinoATioN  or  Judgment— Statute. 

Under  the  provisions  of  s^tion  6003,  B«- 
vlsed  Laws  IdlO.  this  court  has  [rawer  to  modify 
a  judgment  appealed  temn  by  reducing  the  pun- 
ishment to  conform  to  the  statutory  provisions 
and  to  best  subserve  the  ends  of  justice.  XV>r 
reasons  stated  in  body  of  opinion,  the  judgment 
is  modified,  and,  as  modified.  Is  affirmed. 

Appeal  from  District  Gonrt,  Tidsa  Ooon- 
tji  Oonu  Linn,  Judge. 

D.  M.  Ifarttndale  was  convicted '  of  .the 
crime  of  Indirect  contempt  of  court,  and  bis 
punishment  assessed  at  a  fine  of  $1,000  and 
Imprisonment  In  tbe  county  jail  for  a  period 
of  months,  and  be  appeals.  Modified  and 
affirmed. 

Plaintiff  in  error,  D.  M.  Martlndale,  a  prac- 
ticing attorney  at  law  oi  tbe  bar  of  Tulsa 
county,  Okl.,  was  found  guilty  in  the  dis- 
trict court  of  Tulsa  county  of  tbe  crime  of 
Indirect  contempt,  and  sentenced  to  pay  a 
fine  of  $1,000  and  to  serve  six  months  In  the 
county  jalL 

The  said  court,  on  the  application  of  the 
county  attorney  of  said  county  asldng  a 
temporary  injunction  against  E.  E.  Chartler 
and  Walter  fiUtler,  and  against  a  certain 
buUdlng  located  In  tbe  dty  of  Tulsa,  kuown 
as  tbe  Joplln  Drug  Store.  Issued  at  the  com- 
m^cement  of  tbe  action  said  temporary  in- 
Junctiop  oa  the  allegations  of  a  verified  petl- 
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ttiHB  tbflt  nld  Chartier  and  Miller  were  op- 
erating a  llauor  joint  and  gambling  boose 
on  said  premises,  and  asking,  In  connectlcHi 
wiUi  tbe  granting  of  said  tuuporaiy  Injunc- 
tion against  tbe  operation  ot  such  unlawful 
enterprises,  that  said  premises  be  placed  In 
the  possession  of  the  sheriff  of  said  county, 
and  securely  padlocked  to  prevent  the  use 
of  said  premises  for  tbe  purpose  ot  unlawful 
traffic  In  intoxicating  liquor  and  to  prevent 
gambling  therdn. 

At  the  time  of  the  issuance  of  said  tem- 
porary injunction,  sununonsea  were  also  is- 
sued and  served  on  the  defendants  Chartter 
and  Miller  to  a|ipear  within  the  time  pre- 
scribed by  law  to  answor  said  petition,  which 
said  summonses  were  sored  upon  the  de- 
fendants, together  with  a  copy  of  the  tem- 
porary writ  of  Injunction  upon  the  day  that 
said  action  was  commenced,  to  wit,  the  22d 
of  January.  1918,  and  a  rule  Issued  against 
said  defendants  to  show  cause,  if  any,  why 
upon  final  hearing,  said  injunction,  should 
not  be  made  permanent 

On  the  16tb  day  of  February,  1910,  the 
defendants  Chartier  ^nd  Miller,  through 
tb^T  attorney,  Lutber  James,  Ebq.,  filed  a 
motion  to  modify  tbe  order  of  injunction 
theretofore  Issued  by  setting  aside  so  macfa 
thereof  as  directed  tbe  sheriff  to  take  charge 
of  the  property  and  lock  the  door  of  the 
bouse,  because  said  injunction  was  Issued  di- 
recting tbe  sheriff  to  take  charge  of  said 
property  and  lock  tbe  door  without  a  bear- 
ing and  upon  an  ex  parte  application,  and 
tbe  court  bad  no  Jurisdiction  or  antborlty  to 
enter  said  order  until  a  bearing  was  bad  and 
determination  made  that  a  put^c  nuisance 
existed,  tbe  order  to  that  extent  being  alli- 
ed to  be  void.  On  tbe  23d  day  of  February, 
1916,  tbe  said  defendants  Chartier  and  MU- 
ler  appeared  and  filed  a  demurrer  to  tbe  pe- 
tition for  tbe  writ  of  inJnnctlfHi,  alleging 
that  said  petition  did  not  state  facts  suffl- 
doit  to  constitute  an  action  In  favor  of  tbe 
plaintiff  and  against  the  defendants. 

Thereafter,  on  tbe  31st  day  of  Mar<A,  1816, 
the  county  attorney  (without  any  action  hav- 
ing been  taken  upon  tbe  defendants'  motion 
to  modify  or  upon  the  demurrer  to  th?  peti- 
tion) filed  in  said  case  an  application  and 
showing  asking  that  the  defendants  Char- 
tier, Bflller.  and  John  Doe,  whose  real  name 
was  unknown  to  the  informant,  be  dted  to 
show  cause.  If  any,  why  they  should  not  be 
held  in  contempt  of  court  for  violating  said 
temporary  Injunction  by  removing  tbe  locks 
and  notices  from  said  premises  and  taking 
charge  thereof,  and  operating  same  In  viola- 
tion of  the  temporary  order  of  Injunction.  In 
pursuance  to  said  application,  an  attachment 
was  Issued,  directed  to  tbe  sheriff  of  Tulsa 
county,  to  attach  tbe  bodies  of  B.  B.  Char- 
tier, Walter  Miller,  and  J.  W.  Appleman,  and 
bring  them  Inatanter  before  the  judge  of  the 
district  court,  wblcb  attachment  was  served 
dn  the  Slst  day  of  March,  1916,  by  arresting 


the  said  Chartier,  Miller,  and  AiHpleman,  and 
bringing  them  before  the  court. 

On  the  7th  day  of  April,  1916.  the  said  de- 
fendants Chartier,  MlUer,  and  Appleman, 
through  their  attorney,  Lutber  James,  Esq., 
filed  a  demurrer  to  the  showing  and  com- 
plaint to  show  cause  why  they  should  not  be 
held  In  contempt  of  cour^  which  demurrer 
was  based: 

(1)  "That  the  court  wu  without  jurisdiction 
to  make  that  part  of  tbe  order  of  injunction 
which  required  tbe  sheriff  of  Tulsa  oounly  to 
loA  up  the  Joplin  Drug  Store  before  there  was 
a  judgment  entered  In  said  cause;"  09  "that 
■aid  order  of  in  junction  upon  wbtdi  theee  pro- 
ceedings are  predicated  is  void,  and  especially 
that  part  of  it  which  required  said  sberiff  to 
lock  said  building;"  (3)  "because  there  is  not 
sufficient  coroplaiDt  filed  herein  to  put  defend- 
ants on  trial  (or  contempt;"  (4)  "that  tbe  al- 
legations made  in  the  complaint  and  proceedings 
filed  herein  do  not  contain  facta  which  constiCnte 
ttie  offense  of  contempt." 

And  tliweafter,  on  the  20th  day  of  April, 
1916.  the  defendants  Chartier,  MlUer,  and 
Appleman  filed  an  answer  to  the  citation  for 
contempt  in  two  paragrajdis:  (1)  A  general 
denial  of  guilt  ot  any  of  the  acts  diarged  tn 
tbe  citation;  and  (2>  an  answer  In  the  f<d- 
lowing  language: 

"They  further  allege  that  tbcj  did  not  violate 
said  injunction,  wbidi  was  .in  force  against  the 
room  at  No.  2  North  Main  street  known  as  tiie 
Joplin  Drug  Store,  and  that  tliey  did  not  remove 
the  lock  from  the  door  of  tbe  aame;  that  tbe 
defendant  W.  R.  Miller  employed  D.  M.  Martin- 
dale,  an  attorney  of  this  bar,  to  look  aft»  the 
matter  of  liaving  tbe  -said  injunctton  modified 
BO  as  to  permit  the  owners  of  the  store  to  enter 
the  same;  that  tbe  said  W.  B.  Miller  was  in- 
formed by  the  said  D.  M.  Msrrtndsle  that  be 
would  secure  a  modtftcaticm  of  said  injandion 
BO  as  to  enable  the  ssid  Miller  to  mter  said 
atore,  and  that  the  said  D.  M.  Martindale  in- 
formed the  said  defendant  Miller  that  bis  fee 
for  doing  the  same  was  f  160^  175  of  which  he 
demanded  at  once,  and  f  7S  to  be  paid  as  soon 
as  said  injunction  was  modified,  l^e  said  de- 
fendant W.  R.  Miller  states  that  be  paid  tbe 
■aid  D.  M.  Martindale  |76  in  cash,  and  there- 
upon be  believed  in  good  faith  that  tbe  said  D. 
M.  Martindale  filed  pn^w  proceedings  in  court 
to  hsve  said  order  modified  so  as  to  enable  him 
to  legally  open  said  store;  that  shortly  there- 
after the  lock  was  r^oved  from  the  said  door 
by  the  said  D.  M.  Martindale,  this  defendant  has 
since  been  informed,  but  this  defendant  was  un- 
aware of  the  manner  in  which  said  lock  was 
removed  at  t^e  time  he  entered  the  said  store; 
that  be  in  good  faith  believed  that  the  said  D. 
M.  Martindale  had  secured  an  wder  of  this 
court,  modil^ng  said  Injunction  so  as  to  snalile 
him  and  others  to  oiter  said  store;  that  upon 
this  belief,  he  paid  the  said  D.  M.  Martindale 
the  other  $7S  wbldi  he  promised  him  as  his  fee 
for  the  said  services,  and  files  herewith  as  a 
part  hereof  the  receipts  and  diecks  showing  said 
payments;  that  neither  of  these  defendants  en- 
tered said  store  in  willful  disobedience  of  said 
injunction,  but  they  did  so  in  good  faith,  believ- 
ing that  the  said  injunction  had  been  modified 
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b7  an  order  of  this  court,  so  u  to  enable  them 
to  lecally  enter  said  room,  and  had  the;  not 
received  the  assurance  from  the  said  D.  M.  Mar- 
tindale  that  the  said  lock  had  been  removed  from 
the  said  door,  and  that  the  same  was  duly  and 
legally  opened,  this  defendant  vould  not  have 
entered  said  store ;  that  he  did  this  upon  the 
assurance  of  bis  said  counsel,  D.  M.  Martindale, 
that  everything  was  all  rt^t,  and  that  the  court 
had  acted  In  the  premisei^  and  that  Hie  sheriff 
had  removed  the  locik  from  the  door,  and  in 
good  faith  paid  said  attorney's  fee  to  said  D. 
M.  Martindale  for  said  services;  that  these  de- 
fendants have  at  all  times  bad  regard  for  the 
mandates  of  this  court,  and  have  at  no  time 
wished  to  violate  the  letter  or  spirit  of  any  in- 
j\inction  iaaued  by  this  court,  and  have  at  no 
time  willfully  done  so. 

"Wherefore  said  defendants  adc  that  aaid  dta- 
tlon  be  quashed,  and  tbey  go  hence  without  day. 
"Luther  James,  Attorney  for  Defeodants." 

On  the  20th  day  of  April,  1916,  the  county 
attorney  of  Tulsa  county  01ed  a  reply  to  said 
d^tikdaots*  answer,  denying  each  and  every 
allegation  thereof,  and  on  the  same  day  also 
filed  an  Information  and  complaint,  charging 
aaiA  D.  If.  Martindale  with  indirect  con- 
tempt of  court,  the  substance  of  the  allega- 
tions of  said  information  being  as  follows: 

After  setting  oat  in  sutwtance  the  matters 
of  Induconent  leading  up  to  the  filing  of  the 
information,  such  as  the  complaint  against 
Cbartier  ai^  Miller,  the  issuance  of  the  tem- 
pwary  order  of  Injunction,  the  r^m  made 
to  the  same  by  said  Chartler  and  Miller,  In- 
clnding  the  answer  to  said  t«nporary  writ  of 
Injunction,  in  whicih  defmdants  denied  any 
intratiim  to  Tiqlate  said  injunction,  and 
Uamlng  said  D.'  -M.  Martindale  as  taereto- 
fore  set  out ;  also  alleging  that  the  tempo- 
rary (»der  of  injunction  fiad  not  at  that 
time  been  elQier  modified.  Tacated,  or  set 
aside,  and  that  the  said  Martindale  knew 
that  said  injonctioa  had  not  been  modified 
or  set  aside,  and  for  said  reasons  the  coun- 
ty attorney  bdleved  that  the  said  Martin- 
dale wrongfully,  unlawfully,  and  in  cont^npt 
of  court  did  ronove  and  procure  to  be  re- 
moved the  padlocks  and  notices  on  said 
building,  and  did  wnmgfully  and  unlawfully 
In  contempt  of  court  opoi  up  said  building 
while  the  same  was  nnder  the  order  of  court 
by  reason  of  said  temporary  Injunction,  and. 
for  the  reason  that  the  parties  were  placed 
back  in  possession  of  said  pronlses  1^  said 
Ifortlndale  informing  them  that  the  trai- 
porary  injunction  had  been  lifted  therefrom, 
asked  a  dtatlcni  to  issue  against  said  D.  M. 
Martindale  to  show  cause,  S  any.  why  he 
should  not  be  held  for  contempt  of  court 

On  said  20th  day  of  April,  1S16,  Bn  at- 
tadunent  was  issued  to  the  sheriff  to  bring 
the  said  D.  M.  Ifortlndale  before  the  court 
to  answer  for  contempt,  and  such  attachment 
was  executed  on  the  2l8t  day  of  April,  1910, 
biy  bringing  said  D.  M.  Martindale  before 
said  court 

On  the  22d  day  of  April,  1916>  the  defend- 


ant Martindale  filed  bis  demurrer  to  Qw 
said  Information  for  the  following  reasons: 

"First  I^t  the  same  was  issued  by  tb* 
court  without  proper  and  l^al  showing  and 
upon  an  ex  parte  showing  under  petition  verified 
by  the  county  attorney  of  Tulsa  county,  accord- 
ing to  beli^,  aaid  petition  not  being  supported 
by  the  affidavit  of  any  person  who  pretended  or 
knew  any  of  the  material  facts  alleged  in  said 
petition,  without  which  said  order  should  not 
have  been  granted  by  the  court 

"Second.  That  aaid  order  of  injnnction  was 
rendered  and  granted  by  the  court  without  a 
judgment  having  first  been  rendered  that  the 
premises  conducted  by  the  defendants  as  allied 
in  said  petition  was  a  nnisance  and  was  being 
conducted  in  violation  of  law,  as  by  law  required 
In  such  case  made  and  provided. 

'^ird.  That  said  order  of  injunction  was 
granted  In  violation  <^  the  Oonstitution  of  the 
United  States,  of  the  ConMltntion  of  the  state 
of  Oklahoma,  and  the  express  provUon  of  tiie 
statutes  of  the  state  of  Oklahoma  unAtr  wUdl 
these  proceedings  were  instituted. 

"Fourth.  That  said  order  of  Injunction  as 
granted  was  an  unlawful  Invasion  of  the  con- 
stitutional pn^ertr  rigftta  of  the  defendants  in 
said  action,  and  the  same  did  not  constitute  tiie 
due  process  of  law  required  before  said  order 
could  issue. 

"Fifth.  That  said  order  bdng  void  ab  tnitl<^ 
this  respondent  conld  not  be  in  contempt  for  a 
violation  thereof. 

"Sixth.  That  said  information  against  this  re- 
spondent fails  to  state  a  cause  of  action." 

After  the  overruling  of  the  foregoing  de- 
murrer, the  defendant  filed  a  verified  answw 
as  follows: 

"Now  comas  D.  M.  Martindale,  respondent 
In  the  above  and  foregoing  cause,  and,  for  his 
answer  to  the  information  charging  him  with  a 
violation  of  the  order  of  injunction  heretofore 
entered  herein  and  praying  th&t  be  be  punished 
as  for  a  contempt  of  this  honorable  court,  states 
that  be  spcdfically  denies  each  and  every  ma- 
terial allegation  in  said  information  contained, 
and  requires  ot  the  plaintiff  strict  proof  there* 
of.  That  upon  a  hearing  hereof  the  respondoit 
may  be  discharged  and  go  hwce  without  day." 

A  Jury  trial  was  afforded  defendant,  which 
resulted  In  a  plurality  verdict  of  guilty,  sign- 
ed by  nine  members  of  the  Jury.  The  evi- 
dence upon  the  trial  showed  that  the  defend- 
ant had  been  paid  a  fee  of  975  la  advance 
to  appear  in  court  and  procure  the  dissolu- 
tion of  the  t»nporary  injunction  against  said 
premises;  that  after  said  preliminary  fee 
bad  been  paid  falm  defendant  proceeded  to 
said  premises  and  undertook  to  dissolve  the 
injunctlm  by  tordbly  removing  the  padlodc 
and  tearing  off  the  notices  of  said  injunc- 
tion theretofore  posted  on  said  building  by 
the  acting  aherift.  After  having  done  this, 
tbB  defendant  notified  Chartler  and  Miller 
that  the  injunction  against  said  building 
"had  been  lifted,"  and  that  tbey  were  at  11b- 
&^  to  occnpy  same  and  proceed  with  theiT 
business,  which  they  accordingly  did,  and 
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wblch  action  on  their  part  resulted  In  this 
contempt  proceeding. 

The  defense  interposed  Is  not  that  the  de- 
fendant did  not  tear  down  the  notices  posted 
upon  said  building  In  pursuance  to  tbd 
court's  temporary  injunction,  or  that  he  did 
not  remove  or  procure  the  removal  of  the 
padlock  upon  the  door  of  said  premises,  or 
that  he  did  not  advise  Miller  and  Chartier  to 
again  take  possession  ol  said  premises,  all 
Id  violation  of  said  court's  order,  but  it  is 
contended  that  the  proceedings  upon  which 
said  temporary  injunction  was  issued  were 
void  ab  Initio,  and  therefore  It  was  no  con- 
tempt on  the  part  of  this  defendant  to  pro- 
ceed to  said  premises,  take  a  sledge  hammer, 
or  use  whatever  force  was  necessary  to  re- 
move the  padlock  from  the  door  and  the  no- 
tices from  the  building,  and  place  said  for- 
mer occupants  back  therein,  without  api^y- 
Ing  to  the  court  for  a  dissolution  of  said  in- 
junction. 

James  H.  Sykes;  B.  Q.  WUaon,  and  D.  M. 
Martlndale,.aU  of  Tulsa,  for  pT^int^ff  in  er> 
ror, 

S.  P.  Freellng,  Atty.  Oen.,  and  W.  O.  Hall, 
Asst  Atty.  Oeo^  for  the  State. 

UATSON,  J.  (after  stating  the  facta  aa 
above).  The  legal  pn^odUona  raised  by  this 
appeal  will  be  considered  in  Uie  <vder  pre- 
soited  In  the  brief  of  oonnsel  for  pfnlnt^*  in 
error. 

[1]  The  flrst  assignment  ct  error  attach 
the  suffidencT  of  the  informatloa  npon  which 
defendant  was  tried,  and  goes  to  the  Tery 
foundation  of  the  contempt  proceeding,  in 
that  it  is  claimed  by  the  defendant  that  the 
court  la  without  authority  to  cite  or  punish 
a  person  for  contempt  In  Ttolatlng  a  tempo- 
rary order  of  Injunction  Issued  under  section 
18,  chapter  70,  Session  Laws  19U,  In  that 
tb/en  mnat  lure  been  a  judgment  finding  the 
place  to  be  a  hulsance,  in  that  it  was  a 
place  where  persoM  congregated  and  resorted 
for  the  purpose  of  drinking  tntoxtcatlDg  liq- 
uors, etc.,  preliminary  to  the  Issuance  of  the 
temporary  injunction,  and  that  the  Informa- 
tion. feUlng  to  allege  that  such  a  judgment 
had  been  rendered  upon  notice  to  the  parties 
affected,  was  insnfflcient  to  charge  the  crime 
under  the  provlsliHis  of  said  section  13  afore- 
said. That  portion  of  said  section  13.  supra, 
applicable  to  the  questions  involved  In  this 
case,  reads  as  follows: 

"All  places  wbere  any  spirituous,  vinous,  fer^ 
mented  or  malt  liquors,  or  any  imitation  there- 
of, or  substitute  therefor;  or  any  malt  liquors 
or  c(»npoands  of  any  kind  or  description  what- 
soever, whether  medicated  or  not,  which  contain 
as  much  as  one-half  of  one  per  ceotum  of  alco- 
hol, measured  by  volume^  and  which  is  capable 
of  belne  used  as  a  beverage,  except  preparations 
compounded  by  any  licensed  pharmacist,  the  sale 
of  which  would  not  subject  him  to  the  payment 
of  the  special  tax  required  by  the  laws  of  the 
United  States;  is  manufactured,  sold,  bartered. 


given  away  or  otherwise  furnished  in  violatioB 
of  any  provtstiMi  of  this  act;  and  all  places 
wbere  sncb  llqnor  is  kept  or  possessed  by  any 
person  In  violation  of  any  provision  of  this  act; 
and  an  places  wbere  persons  congregate  or  resort 
for  the  purpose  of  drinking  any  such  liqaor,  are 
bereby  declared  to  be  public  nuisances,  and  upon 
I  the  judgment  of  any  court  of  record  fiuding 
such  place  to  be  a  nuisance  under  this  section, 
the  sheriff,  bis  deputy,  or  undersheriff,  or  any 
constable  of  the  proper  county,  or  marshal  or 
police  of  any  dty  where  the  same  is  located, 
shsU  be  directed  to  dint  np  and  abate  audi  place 
by  taUng  possesdon  tiieteof.  *  *  •  The  At- 
torney General,  county  attorney,  or  any  officer 
charged  with  the  enforcement  of  any  of  the  pro- 
visions of  this  act,  of  the  county  where  snch 
nuisance  exists,  or  is  kept,  or  is  maintained,  may 
maintain  an  action  in  the  name  of  the  state  to 
abate  and  perpetually  enjoin  the  same.  The 
injunction  shall  be  granted  at  the  commeoc^nent 
of  the  action,  and  no  bond  shall  be  reqoired." 

The  order  of  Injunction  whldt  12ie  defend- 
ant was  charged  with  violating  was  a  tempo- 
rary injunction  issued  at  fbe  commencement 
of  the  action,  and  Issued  pending  an  action 
tat  a  permanent  Injunction  on  the  grounds 
that  the  codeC»dantB,  Chartier  and  Miller, 
were  maintaining  a  pablic  nnlsance  tm  said 
prenises  In  operating  a  whisky  jctot  theretm 
in  violation  of  law. 

In  ttie  <vinlon  ot  thla  court,  the  informa- 
tion states  fects  soffidait  to  constltnto 
grounds  for  contonpt  of  court  against  this 
defendant  Matters  of  indaconent  leading 
np  to  the  issuance  of  the  ordw  ot  temporaiy 
Injunction  are  Clearly  and  distinctly  stated 
in  the  Infonnation,  as  well  aa  aeto  relied  np- 
oa  as  betaig  in  Tlolation  of  said  order  of 
injunction  and  contemptuous  to  the  court 

It  Is  provided  by  section  13,  chapter  'tO, 
Session  Laws  1911,  among  other  things, 
**The  injunction  Shall  be  Issued  at  the  com- 
moicement  of  the  action,*'  and  without  bond, 
either  on  relation  of  the  connty  attorney  or 
Attorney  General.  In  Smltti  et  al.  v.  State 
ex  rel.  QaUagher,  Coimty  Attorney,  12  OfcL 
Gr.  513,  169  Pac.  041,  this  court  held  In  effect 
that— 

A  temporary  injunction  "embodies  a  restraint 
which  continues,  unless  modified  by  tiie  court, 
until  the  hearing  of  the  cause,  and  thai  it  Is 
either  made  permanent  or  discharged  alto- 
gether." 

■Section  10,  artide  7,  of  the  Oonstitnttai 
gives  the  district  court  authorl^  to  issue 
writs  of  Injunction.  Section  48tZ.  Revised 
Laws  1010,  provides  as  follows: 

"Where  the  injunction  Is  allowed  daring  the 
litigation,  and  without  notice  of  the  application 
tb«refor,  the  order  of  Injunction  shall  be  Issited 
and  the  sheriff  shall  forthwith  serve  the  same 
upon  eadt  party  enjoined.  In  the  manner  pre* 
serilMd  for  servhig  a  summona,  and  make  ratom 
thereof  without  dday." 

Section  4881.  Id.,  In  part  provides  as  fol- 
lows: 
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*****  An  injnnetloii  may  be  granted  In  [ 
the  name  of  the  stifCe  to  eDj<^n  and  euppreas  | 
tiie  keeping  and  maintaining  of  a  common  nai- 
sance.  The  petition  therefor  shall  he  verified 
by  the  cotinty  attorney  of  the  proper  county,  or 
by  the  Attorney  General,  upon  information  and 
belief,  and  no  bond .  ahall  be  reauired,  bnt  the 
county  shall,  in  all  other  respecti,  be  UaUe  as 
other  plaintlih.** 

The  foreg(dnK  sectlcms  being  applicable  to 
the  precedare  generally  for  obtaining  a  tem- 
porary order  of  Injnncticni  are  applicable  In 
this  proceeding.  !nie  record  abom  that  the 
order  of  InJunctloD  wai  served  upon  each 
party  enjoined  In  the  proper  manner  and  re- 
turn thereof  mad^  aa  provided  In  section 
4S72,  sapra.  The  trial  court  having  ttuthor* 
Ity  to  Issoe  a  temporary  order  of  Injunction 
"at  the  commencement  of  the  action  and 
wlthoat  bond."  In  a  suit  oa  t^e  relation  of 
the  county  attorney,  and  having  obtained 
Jurisdiction  ot  the  persons  of  the  defendants 
en3<^ed  In  said  action  service  of  aald  or- 
der of  Injunction  on  them  as  required  In  sec- 
tion 4872,  supra,  obtained  Jurisdiction  both 
of  the  partlea  to  the  action  and  the  subject- 
matter  thereof,  and,  subsequCTt  to  such  Juris- 
diction having  been  obtained,  the  court  had 
the  Inherent  power  to  try  and  punish  eontem- 
nors  for  violation  of  auch  order.  Farmers' 
State  Bank  <a  Texhoma  v.  State,  IS  OKI.  Or. 
283,  164  Pac.  132,  L.  R.  A.  19im  661. 

The  questions,  therefore,  of  the  suffldency 
ta  the  Information  and  of  the  laA  of  Juris- 
dicttcm  of  the  court  to  punish  defendant  for 
contempt  of  sndi  order  are  dedded  adverse- 
ly to  the  ccmtentlons  tst  counsel  tat  defoid- 
ant 

[2]  It  la  next  contended  that  the  court 
erred  In  excnsing  the  Juror  H.  E.  Eame  for 
cause  at  the  Instance  of  the  county  attorney. 
The  court  excused  this  Juror  after  he  had 
stated  that  he  had  at  one  time  employed  de- 
fendant Martlndale  as  an  attorney,  but  that 
8u<di  matter  would  not  affect  his  verdict 
The  Juror  was  excused  over  the  objection 
and  exceptlfm  of  the  defendant  We  think 
the  matter  of  sensing  this  Juror  was  within 
the  discr^on  of  the  trial  Judge.  Beatty  v. 
State,  5  Okl.  Gr.  105,  113  Pac.  237;  €olllns 
V.  State.  15  OkL.Cr.  — ,  175  Pac  124.  We 
see  no  abuse  of  discretion  In  this  instance, 
and  the  action  of  the  court  in  exercising  bis 
discretion  by  excusing  such  Juror  is  not 
such  prejudicial  error  as  would  Justify  a  re- 
Tersal  of  this  conrictlon. 

It  Is  next  contended  that  the  court  erred  In 
overmling  a  challenge  for  cause  made  by  the 
defendant  against  the  Juror  Miller.  It  is 
contended  In  this  connection  that  the  Juror 
MlUer  stated  on  his  voir  dire  examination 
that  he  did  not  believe  the  court  could  make 
a  void  order,  and  that  one  Is  bound  to  carry 
ont  every  order  of  the  conrt  as  long  as  the 
same  stands  unraveised.  The  questions  pro- 
pounded to  the  Juxor  on  bla  yaix  dire  ezamt- 


[nation  preaeifted  tar  Qie  Juzor'B  consider- 
I  atlon  a  legal  test  aa  to  his  knowledge  of  the 
distinction  between  orders  of  a  court  whicih 
are  void  and  diose  which  are  voidable  only, 
and  the  qnestltnis  were  to  a  large  extent  In- 
vcdved,  and  were  not  questtons  that  pertained 
to  any  of  the  statutory  grounds  for  ttie  dlih 
qualification  of  a  petit  Juror.  In  view  of  the 
fact  that  diere  Is  no  showing  that  Oie  do- 
fendant  exhausted  all  his  peremptory  dial- 
lenges  to  the  trial  Jurors  and  was  compelled 
for  that  reason  to  accept  the  Juror  Miller, 
we  see  no  merit  In  this  assignment  of  error. 

An  asslgmnent  of  error  based  upon  On 
court's  action  in  overruling  a  challenge  for 
cause  to  an  Individual  Juror  will  be  of  no 
arail  unless  there  la  an  afflnnatlve  showing 
that  the  challenge  for  cause  was  well  found- 
ed, and  that  the  defendant  was  compelled  to 
accept  such  disqualified  Juror  by  reason  of 
having  theretofore  exhausted  all  of  his  pa- 
emptory  challoiges.  Tudor  v.  State,  14  OkL 
Cr.  er.  167  Pac.  841. 

If]  It  is  next  contended  that  the  court 
erred  bi  refusing  to  permit  the  defendant  to 
prove  that  James  Wooley  vras  the  duly  quali- 
fied and  acting  sheriff  of  Tulsa  oonntiy  at  the 
time  of  the  service  of  flie  tonporary  injunc- 
tion, and  that  the  deputy  executing  the  writ 
was  wiOiout  anUunlty  because  not  appoint- 
ed or  acting  under  said  Wotd^. 

■The  record  shows  that  the  summonses  and 
the  temporary  writ  of  Injunction  were  each 
directed  to  James  Patton,  acting  sheriff  of 
Tulsa  county,  and  returns  on  said  summwses 
and  writ  show  service  on  the  defendants  by 
James  Patton,  sheriff,  by  Walter  Overby, 
deputy.  It  Is  not  necessary  to  enter  Into  a 
lengthy  discussion  of  the  merits  of  this  as- 
signment It  is  sufficient  to  say  that  this 
was  not  a  proceeding  to  try  the  title  to  the 
office  of  ^ertff'  of  Tolsa  county.  It  will  be 
presumed  In  this  case  that  the  trial  court 
knew,  at  the  time  of  the  Issuance  of  the 
summonses  and  temporary  writ  of  Injunction, 
who  was  exerdlslng  the  functions  of  the  office 
of  sheriff  of  that  county,  an  officer  of  the 
court  diarged  spedfically  with  serving  its 
writs  and  twocesses.  15  R.  O.  U  1106,  {  87. 

[41  It  is  next  contraded  that  the  court 
erred  In  amwding  the  verdict  of  the  Jory 
after  It  was  retomed  Into  opw  court,  and 
the  verdict  as  amended  was  never  signed  by 
the  Jury.  The  record  relative  to  this  assign- 
ment of  error  shows  that  the  Jury  retomed  a 
verdict  In  the  £<Alowlng  form: 

"We  the  Jury,  drawn,  impaneled  and  sworn 
in  the  above-entitled  cause  do  on  our  oaths  find 
the  defendant  D.  M.  Martindale  guilty  aa  dborg- 
ed  in  the  information  herein. 

"H.  B.  Hamilton.  W.  K.  Shepatd. 

"E.  B.  Olddings.  S.  P.  McBlmey. 

"Cbttries  E.  Graham.      B.  Ubrig. 
"Frank  Sowers.  B.  E.  Horrlgan. 

"J.  B.  Miller. 
"UnaUe  to  agree  on  ptnalty." 
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The  aUeged  InformalltT  In  tbe  foregoing 
terdlct  goes  simply  to  the  podtlon  In  whldti 
the  words  "unable  to  agree  on  the  penalty" 
appeared  In  said  verdict  Such  statement  In 
Che  verdict  did  not  constitute  a  prerequisite 
to  a  valid  verdict  In  a  contempt  case,  be- 
cause the  jury  had  nothing  to  do  but  deter- 
mine the  question  of  the  guilt  or  Innocence  of 
the  defendant  The  ptmtshment  In  such  cas- 
es Is  left  by  the  Legislature  to  be  Inflicted  by 
the  trial  court  Farmers'  State  Bank  of 
Texhoma  t.  State,  18  Okl.  Cr.  288,  164  Fac. 
132. 

It  Is  contended  that  the  court  erred  In  giv- 
ing Instruction  No.  2,  wherein  the  Jury  were 
told  that  in  the  event  of  finding  the  defend- 
ant guilty,  they  might  flx  his  punishment 
et&  Any  error  in  the  giving  of  this  instruc- 
tion he<ame  harmless,  because  the  punish- 
ment was  not  fixed  In  the  Jury's  verdict 

It  Is  also  contended  that  the  conrt  erred  in 
refasti^  to  give  the  following  requested  In- 
stmcttont  which  action  was  acepted  to  at 
the  tbne  by  the  defendant,  to  wit: 

'Tha  juzy  are  Inatructod  aa  a  matter  of  law 
that  the  Older  of  injunction  heretofore  entered 
in  this  cause,  beloK  granted  by  the  court  without 
the  necessary  Judgment  of  tbe  court  provided 
hf  the  statute,  is  a  void  order,  and  the  respond- 
ent herein  cannot  b«  in  contempt  of  sncb  order." 

The  argument  advanced  la  that  Qie  court 
had  no  Jurisdiction  to  Issue  at  the  commence- 
ment of  the  action  an  order  of  Injunction, 
and  at  the  same  time  take  possession  of  tbe 
property;  that  before  such  action  could  be 
taken  there  must  have  been  a  Judgment  of  a 
court  of  record  finding  such  place  to  be  a 
public  nuisance  in  that  It  wae  a  whisky  Joint 

vnien  section  13,  c.  70,  Session  Laws  1911, 
is  construed  in  Its  entirety,  there  can  be  no 
doubt  In  the  opinion  of  this  court  a*  hereto- 
fore indicated  in  this  opinion,  that  said  sec- 
tion authorizes  the  trial  court  at  the  com- 
mencement of  the  action  to  issue  a  tempo- 
rary order  of  injunction.  Perhaps  the  ac- 
tion of  the  conrt  In  padlocking  the  building 
and  placing  same  in  the  hands  of  the  sheriff 
before  any  Judgment  declaring  such  place  to 
be  a  public  nuisance  had  been  rendered  waa 
improvidently  granted  and  Irregularly  ob- 
tained, but  the  order  of  injunction  was  not 
void  for  that  reason,  and  therefore  the  cases 
dted  by  counsel  for  tbe  defendant  are  not 
aiH;>llcable  to  this  case;  but  the  trial  court, 
having  jurisdiction  of  the  original  subject- 
matter,  and  having  obtained  by  the  issuance 
and  service  of  summons  Jurisdiction  of  the 
parties  to  the  injunction  proceeding,  and 
having  a  right  under  the  statute  to  lasne  a 
temporary  Injunction  at  tbe  commencement 
of  the  action  without  notice  and  without 
bond,  both  against  the  parties  and  the  prem- 
ises, its  action  in  padlocking  the  premises 
and  putting  same  in  the  hands  of  the  sheriff 
before  Judgment  did  not  have  the  effect  of  de- 
priving the  court  of  Its  Jurisdiction  thereto- 


fore obtained  to  Issue  the  temporary  order  of 
Injunction. 

The  role  apidlcaUe  In  this  case  Is  stated 
In  Ruling  Case  law.  rtA.  6,  p.  605^  i  17,  as 
follows:  ' 

"While  courts  oiay  oifbree  observance  of  thdr 
orders  and  injunctions  generally,  by  recourse  to 
contempt  proceedings  where  these  are  violated, 
it  is  a  general  rule  ttiat  no  court  can  punish  as 
for  a  contempt  the  disobedience  of  an  order 
made  without  Jurisdiction.  Ttx6  respondent  may 
question  the  order  which  he  is  charged  with  re- 
fuaing  to  obey,  only  in  so  far  as  be  can  show  It 
to  b«  abscdntdy  v(4d;  he  cannot  1m  heard  to 
say  tliat  it  is  merely  emmeons,  however  flagrant 
it  may  appear  to  be,  since  Judgments  of  eonits 
cannot  be  attained  collaterally  f»  mere  Irr^o- 
laritles.  Hence  the  mere  fact  that  an  injune- 
tixm  was  not  justlBed  by  the  facts  of  the  particu- 
lar case  or  was  erroneous  or  improvidoit  in  any 
way  is  no  defense,  as  tbe  party  has  his  remedy 
by  appeal,  and  until  vacated  it  Unds  him:  and 
it  Is  enoagh  that  the  case  belongs  to  a  particular 
class  of  cases  to  which  jurisdiction  attadies." 

We  And  no  errw,  UieTefore^  In  refusing  to 
give  the  requested  instruction  heretofore  set 
out,  and  likewise  the  allied  error  in  giving 
instmctlon  Mo.  4,  Involying  the  Jurisdiction 
of  the  trial  court  to  issue  the  temporary 
order  of  injunction,  Is  not  meritorious. 

[1]  In  assessing  the  punishment,  the  trial 
judge  sentenced  defendant  to  pay  a  line  of 
$1,000  and  to  serve  six  moBths  in  Che  county 
Jail.  The  punishment  for  this  <^ense  Is  pro- 
vided by  section  18,  chapter  70,  Session  Iaws 
1911,  as  follows: 

"Any  person  violating  tbe  terms  of  any  In- 
junction granted  in  sadi  proceeding,  shall  Iw 
punished,  as  (or  contempt,  by  a  fine  of  not  less 
than  one  hundred  dtrflars  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  leas  than  tfairty  days  nor  more 
than  six  moatlis,  or  by  Iwth  such  fine  and  im- 
prisonment" 

Tbe  punishment  assessed,  therefore,  by  the 
trial  Judge  was  excesrtve  In  that  the  maxi- 
mum fine  which  may  be  imposed  is  not  more 
than  ^iOO,  and  the  court  imposed  a  line  of 
$1,000.  That  portion  of  the  sentence  pro- 
viding for  confinement  In  the  conoty  jail  for 
a  period  of  alx  months,  however,  Is  the  max- 
imum of  imprisonment  fixed  by  said  statute. 

Under  the  provisions  of  section  6003,  Re- 
vised Laws  1910,  this  court  has  power  to 
modify  the  Jodgmoit  aiK)ealed  from.  A  care- 
ful examlnatlfm  of  all  the  facts  and  circum- 
stances surrounding  this  contempt  and  the 
punishment  Imposed  therefor  by  the  trial 
judge,  convinces  this  court  that  the  ends  of 
justice  would  be  best  subserved  by  modify- 
ing the  judgment  to  provide  a  fine  of  $500 
and  imprisonment  In  the  county  Jail  for  a 
[>eriod  of  30  days. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  of  Tulsa  connty  finding  the 
defendant  D.  Bf.  Martlndale  guilty  of  in- 
direct ocutanpt  of  said  court  Is  modlfled  by 
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proTlding  a  flue  of  |G00  and  imprlaonment  in 
the  county  Jail  for  a  period  of  80  days,  and. 
as  thus  modified,  the  Judgment  la  affirmed. 

Z>OTLBl,  P.  and  ARMSTBONG,  oon- 
ctir. 


(IS  Okl,  Cr.  47) 

HARDING  T.  STATE.   (No.  A-8009.) 

(Griminal  Oirart  of  Appeals  of  Oklahonuu 
Aprn  26,  m».) 

(ByltahuM  hy  the  Court.) 

1.  JiTBT  ^3720,6)  —  Additional  Jubobs 
— SuintONs. 

It  is  not  prejudicial  error,  when  it  is  neces- 
sary to  secure  additional  Jurors  for  the  trial  of 
causes  which  is  on  call,  for  the  court  to  ordfer 
such  additional  jnrors  as  he  thinks  proper  to 
be  drawn  by  tiie  derk  and  dieriff  from  tiie  r^n- 
lar  Jory  box  of  the  county,  and  the  Jnrors  so 
drawn  to  be  nmmoned  by  the  aherifl. 

2.  GBnaHAL  Li.w  ^»829(1)  —  RxQUKsno 
Iireisuonom— GiTKH  IifsiBUcnoH*. 

Where  the  Instmctions  as  a  whole  correctly 
state  tiie  law  of  a  case,  it  la  not  prejudicial  er- 
ror to  refuse  requested  instructions  which  are 
covered  by  the  general  instructions  given. 

8.  WiTKKBSEB  ^277(2),  330(1)— Cboss-Exau- 
znATioN—DiBCBKoinifa  Statshemt  ok  Di- 
BEcnoN— MonvK. 
Groas^zamination  of  defendant  which  tends 
to  discredit  bis  statements  on  direct  examina- 
tion, and  whidt  tenda  also  to  derelop  a  motive 
on  bia  part  for  the  Ulll^  with  wbidi  be  is 
charged.  Is  proper. 

4.  BxcoBD— Ebbok. 

The  entire  record  in  this  case  fuHy  con- 
sidered, and  found  free  from  error. 

AxQteal  tram  Snperhw  Court,  PottawatMule 
County;  Leander  Q.  Pitman,  Judge. 

W.  It.  Harding  was  convfeted  of  the  of- 
fense of  murder,  and  be  appeals.  Affirmed. 

Momaa  Pralett,  of  Oklahoma  Olty,  and  W. 
N.  Maboi  and  Park  Wyatt,  both  of  Shawnee 
for  plaintiff  In  error. 

8.  P.  Freeling,  Atty.  Gen.,  and  R.  IfcUUlan, 
Aast.  Atty.  Gen.,  for  the  StatOw 


ARM  STR(KVO,  J.  The  plalntlfl  In  oror, 
W.  L.  Harding  herelnaftOT  called  defendant 
was  Informed  against  for  the  murder  of  Slont 
Ballard,  convicted,  and  sentenced  to  Imprlson- 
ment  In  the  penitentiary  at  HcAlester.  In  the 
state  of  (Mtlahoma,  for  the  tenn  of  his  nat- 
ural Ufa.  To  reverse  the  Judgment  rttidered 
he  prosecates  this  appeaL 

The  material  evidence  In  this  case  Is: 


Tliat  on  Saturday  evening  of  the  24th  day 
of  June,  1916,  there  was  a  faker  v^dlng 
his  wares  in  the  town  of  Maud,  In  Pottawat- 
omie county,  with  the  asnal  crowd  of  on- 
lookers around  him;  that  the  deceased  was 
seen  running  "tolerably  peart"  about  ten  feet 
In  advance  of  the  defendant  Into  the  crowd, 
the  defendant  pursuing  him  "at  a  pretty  fast 
gait"  wim  a  six-shooter  In  his  hand ;  that  the 
only  thing  said  by  the  defendant  was  Just 
before  the  defendant  shot  the  deceased,  whicb 
was  "Look  out  I"  and  the  only  thing  said  1^ 
the  deceased  was  "Oh!"  as  he  fell  shot  to 
death  by  the  defendant,  "he  has  killed  me;" 
that  the  deceased  was  in  his  shirt  sleeves 
with  his  shirt  buttoned  up,  and  that  no  weap- 
on was  found  upon  his  person  or  about  where 
he  fell;  that,  as  soon  aa  the  shooting  was 
over,  some  one  in  the  crowd  made  an  In- 
quiry as  to  who  did  the  shooting,  and  the 
defendant  said,  "I  am  the  man  that  done  It 
that  some  one  of  the  crowd  asked  who  the 
man  was  that  was  shot,  and  that  the  defend- 
ant said,  "That  Is  the  man  I  was  after;" 
that  when  running  frwn  the  d^endant  the 
deceased  had  nothing  in  his  hands;  that  the 
deceased  was  shot  in  the  back,  and  expired 
instantly. 

There  was  evidence  that  the  deceased  and 
the  defendant  lived  near  each  other;  that 
the  defendant  was  a  widower;  that  up  to  a 
short  time  before  the  deceased  was  killed 
the  deceased  and  defendant  had  been 
friends;  and  that  th^  had  fallm  out,  and 
had  some  difficulties,  which  mutual  friends 
had  tried  to  adjust,  but  failed. 

The  evidence  was  in  conflict  as  to  what 
occurred  when  the  deceased  and  the  defend- 
ant met  in  the  town  of  Maud  Just  before  the 
fatal  dlfl3culty,  the  evidence  on  the  part  of 
the  state  showing  that  the  defendant  with  a 
pistol  in  his  hand  asked  the  deceased  what 
In  the  hell  he  was  doing  ther^  to  which  tlie 
deceased  did  not  reply ;  while  aa  the  ^art  of 
dtfoidant  thwe  was  evidence  that  the  de- 
ceased an>roached  the  defendant  and  asked 
what  In  the  bell  he  was  doing  there,  and  the 
defendant  aidted  him,  "Are  yon  going  to  do 
what  you  said  you  would  do?"  and  that  ttie 
deceased  revUed,  "Yon  damn  son  of  a  bltdi, 
I  am  going  to  kill  yon,"  and  started  off  aide- 
ways  with  his  hand  on  his  pocket  Then 
was  also  evidence  0iat  the  general  reputation 
of  the  deceased  was  that  he  was  an  o^r- 
bearlng  man  of  violent  tempw,  and  that  Oio 
g^ieral  rotation  of  defendant  was  that  he 
was  a  law-abiding  citizen. 

The  defendant  tesUfled  that  on  the  14th 
day  of  June  preceding  the  killlDg  the  deceas- 
ed shot  at  him  In  the  road,  and  told  him, 
"Yon  God  damn  bchi  of  a  bltdi  I  am  going  to 
kill  you;"  that  the  defmdant  endearwed, 
wllSiont  saccess,  to  iUR>ease  him,  and  that  the 
deceased  tried  to  cot±  bis  pistol,  and  ooold 
not,  and  that  he  said,  "I  can't  kill  you  now; 


^»Por  Mur  Mm  sm  naw        sad  KST-NUUBBR  m  all  Kar-NumlMr^d  IMsMti  and  liid«zw 
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but,  you  damn  son  of  a  bltCh,  I  will  to-morrow, 
or  the  first  time  I  see  yoa,"  and  rode  off ;  tbat 
be  (defendant)  bad  known  deceased  eight 
years,  and  knew  of  his  Tarious  acts  of  vio- 
lence OD  others;  tbat  defendant  believed,  from 
what  he  knew  of  deceased's  character,  tt«nt 
he  would  carry  ont  any  threats  he  would 
make ;  that  the  deceased  went  In  the  direction 
of  the  crowd  with  his  hand  tn  his  bosom ; 
tbat  defendant  thought  deceased  was  going  in- 
to the  crowd  for  protection  to  get  a  chance  to 
kUl  him ;  and  that  he  then  shot  the  deceased 
Id  the  honest  belief  that  it  was  necessary  to 
do  so  in  his  own  defense. 

On  the  cross-eiaminatlon  of  the  defendant 
he  was  asked  If  the  deceased  did  not  accuse 
bim  of  having  improper  relations  with  Mrs. 
Ballard  at  the  time  deceased  shot  at  him, 
down  in  the  road,  and  If  he  had  not  been 
down  Uiere  with  Mrs.  Ballard  In  the  pasture 
oat -towards  the  deceased's  home,  and  If  he 
did  not  overtake  Mrs.  Ballard  there  at  night 
In  company  with  8.  D.  White,  and  say  to 
White,  **  'Get  to  hell  mmj  from  here ;  you  see 
that  road  tb^  yoa  hit  it;*  and  yoa  then 
yonraelf  took  Mrs.  Ballard  on  throatfi  the 
woods  ?^  To  each  of  said  qaestlons  the  coart 
sustained  an  objectlrai. 

In  the  petition  in  error  27  errors  are  as- 
signed, but  in  the  brief  of  defendant  it  Is  said: 

"Of  the  many  aislgnmentv  of  wror  set  forth 
in  the  petition  In  error  filed  in  this  court  on 
bebair  of  ttie  appellant,  we  deaire  to  urge  in 
this  brief  only  about  aU." 

But  In  his  brief  he  only  urges  the  4  fol- 
lowing assignments  of  error: 

(1)  "That  the  court  erred  la  suminoaing  and 
Impaneling  a  spedal  venire  by  ordering  and  di- 
recting  the  court  clerk  and  the  sheriff  to  draw 
from  tfae  box  a  list  of  jurors  to  be  known  as 
a  special  venire  to  complete  the  regular  panel 
which  bad  been  exhaoated,  over  the  protest  and 
objections  of  the  defendant,  and  after  the  de- 
iendant  by  his  counsel  in  open  court  had  re- 
quested the  court  to  issue  an  open  venire  from 
the  county,  which  request  was  denied  and  refus- 
ed hy  the  court,  and  to  which  action  of  the  court 
in  all  nutters  was  duly  excepted  to  by  the  de- 
fendant at  the  time;  tbat  the  court  erred  In 
overruling  plaintiff  in  error's  motion  to  quash 
the  special  panel  ordered  and  drawn  by  the 
court  from  the  jury  box  after  the  commence- 
ment of  the  trial  for  the  purpose  of  finishing  the 
.panel  of  jurors  to  try  said  cause,  to  which  ac- 
tion of  the  court  the  plaintiff  in  error  duly 
excepted  at  the  time.** 

(2)  "For  misconduct  on  the  part  of  the  coun- 
ty attorney  and  his  assistant  and  spedal  coun- 
sel Id  interrogating  witnesses  on  incompetent, 
irrelevant,  and  immaterial  matters  which  were 
Idghly  prejudicial  to  the  rights  of  the  defend- 
ant, and  which  did  prejudice  the  defendant  in 
the  minds  and  estimation  of  the  Jury,  and  which 
influeaced  the  Jury  in  tbdr  ultimate  deteimtna- 
tion  of  this  cause,  and  particularly  any  ques- 


tions and  interrogations  with  reference  to  any 

pretended  relationship  between  the  plaintiff  is 
error  end  the  wife  of  the  deceased." 

(3)  "Refusing  to  ^ve  requested  instructions  It 

2,  and  3." 

(4)  "The  court  erred  in  overruling  the 
fendant's  motion  for  a  new  trial." 

[1  ]  It  is  Insisted  by  the  defendant  that  the 
only  legal  way  to  .  obtain  additional  Jurors 
required  for  the  trial  of  this  cause  was  by 
an  open  venire,  and  that  the  court  committed 
prejudicial  error  in  ordering  such  additional 
Jurors  to  be  drawn  from  the  Jury  box  by  the 
clerk  and  sheriff,  and  to  be  summoned  by  the 
Bherittf  and  with  this  insistence  we  cannot 
agree. 

Section  3692,  Bevised  lAwa,  in  part  pro- 
Tides: 

"  *  *  •  Additional  and  other  drawing  of  as 
many  names  as  the  court  may  order  may  be  bad 
at  any  sndi  time  as  the  court  or  Judge  may  or- 
der for  the  completion  of  a  grand  or  petit  jury 
panel,  or  for  the  impaneling  of  a  new  grand  or 
petit  jury,  during  any  term  of  oourt.  if,  in  the 
judgment  of  tfae  court,  the  same  Bhall-  be  neces- 
sary, or,  if,  for  any  cause,  the  court,  in  its  dis- 
cretlm,  de«n  other  Jurors  necessarr.  The 
court  may  excuse  or  dlscharse  any  person 
drawn  and  summraed  as  a  grand  or  petit  Juror, 
vhesever,  in  its  diseretiMi,  such  action  sh^ 
be  deemed  expcdlenL  •  •  •  ** 


The  court  did  not  commit  prejudicial  enw 
in  the  order  made  to  secure  the  additional 
jurors  required. 

We  concede  ^at  It  would  have  been  legal 
for  the  court  to  have  ordered  the  additional 
Jurors  required  secured  by  an  (q>en  venire, 
as  requested  by  the  defendant,  as  an  "open 
venire"  Is  only  another  legfll  way  of  secnring 
additional  Jarora  to  tliat  provided  hj  section 
3682,  supra. 

It  Is  also  contwded  hf  the  defioidant  that 
the  only  vray  JaK«s  can  be  legally  snmmoned 
is  as  provided  by  diaptor  73,  Session  Laws 
1913,  p.  113,  wliich  provides  for  service  by  reg- 
istered mail,  and  we  are  of  the  opinion  that 
such  contention  should  not  be  sustained,  for 
the  reasra  that  said  seasioD  law  does  not  re- 
peal the  law  authorizing  the  snmmoniag  of  Ju- 
rors by  leG^l  personal  service.  To  hold  to  the 
contrary  would  in  rfEect  destroy  the  practical 
operation  of  securing  additional  Jurors  by 
open  venire,  and  thns  would  delay  trial  and 
nnreasDnabtj  and  unnecessarily  impede  tbe 
trial  courts.  We  are  of  the  opinion  that  the 
mode  of  summoning  Jurors  provided  by  said 
season  law  applies  befcH«  a  court  coDvenes; 
and  not  when  the  court  is  in  sesadion  and  en- 
gaged in  the  trial  of  causes. 

We  are  unable  to  see  that  the  d^endanfs 
motion  to  gnash  the  special  panel  of  Jnnnrs  in 
the  case  was  founded  "on  a  material  de- 
parture from  the  forms  prescribed  by  law.  In 
respect  to  the  drawing  and  the  return  ot 
the  Jury,  or  on  the  intentional  omls^n  of  tbe 
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sheriff  to  summon  tme  or  more  of  the  jurors 
drawn,  from  which  the  defendant  has  suffer- 
ed material  i^ejudlce,"  and  therefore  the 
court  did  not  err  In  orermUng  said  motion. 
Section  6842,  Rev.  Laws.  "When  an  objection 
t«  the  panel  Is  purely  technical  and  does  not 
affect  the  substantial  rights  of  the  defend- 
ant, such  challaige  should  be  overruled." 
Ifallgnon  r.  Territory.  8  Okl.  439,  58  Pac  505. 

The  defendant  complains  of  all^M  im- 
proper conduct  on  the  part  of  the  county  at- 
torn^ in  the  cross-examination  of '  the  de- 
fendant's witness  JTIuaher,  but,  as  no  objec- 
tion was  made  or  exception  saved  in  regard  to 
said  croBft-ezaminatlon  of  said  witness,  we 
will  not  review  the  same. 

[3]  The  defendant  also  complains  of  fur- 
ther alleged  Improper  conduct  of  the  county 
att<mieiy  in  the  croeo  euEaminatlon  of  the 
defoadant  asking  the  defaidant  questions 
alleged  not  to  be  germane  to  his  direct  ex- 
amination, and  because  said  queetions  tended 
to  show  a  motive  for  the  coramlsston  of  the 
crime  charged,  which  had  not  been  shown  by 
the  evidence  for  the  state—illidt  rations 
of  the  wife  of  the  deceased  and  the  defendant 
—^d  to  thus  wrmgtuUy  prejudice  the  jury 
against  the  defendant,  notwithstanding  the 
court  sustained  objections  to  said  crosft^x- 
amlnation  complained  ct. 

We  think  that  said  cross-examination  was 
proper,  aa  the  answers  thereto  might  have 
tended  to  prove  a  motive  for  the  crim^  and 
also  to  discredit  the  defendant,  and  the  court 
would  not  have  erred  had  he  overraled  the 
objections  to  said  questions  and  to  have  re- 
quired the  same  to  be  ansvmed. 

The  d^endant  In  swpMt  of  his  contention 
of  said  alleged  Improper  conduct  on  the  part 
ct  the  coonty  attorney  cites  and  rdies  upon 
Hager  v.  State,  10  Okl.  O.  9,  183  Pac.  263, 
and  Watson  t.  State,  7  Okt  Or.  B90.  m  Pac 
1101.  which  said  cases,  und»  the  evidence 
In  this  case,  are  not  in  point  The  county  at- 
torney was  not  guilty  of  improper  conduct  In 
his  said  cross-examination  of  the  defendant 

[2, 4]  We  have  carefully  examined  the  re- 
quested instructions  which  were  refused  by 
the  court,  but  modified  and  given,  and  think 
that  the  Instructions  given,  including  the 
modified  requested  Instructions,  fairly  state 
the  law  of  the  case,  and  If  we  eliminate  the 
requested  Instructions  as  modified  and  given, 
the  general  Instmctloas  of  the  court  practi- 
cally cover  the  instructions  requested,  and 
that  therefore  the  court  did  not  eir  In  re- 
fusing to  give  said  requested  instructions. 

We  are  of  the  opinion  that  the  motion  in 
arrest  of  Judgment  and  the  motion  for  new 
trial  were  each  without  merit  and  properly 
overruled. 

The  Judgment  of  Qie  trial  court  Is  therefore 
afllrmed. 

DOthB,  P.      and  MATSON,  X,  concor. 


05  OlcL  Cr.  6M) 
ADBXANDBB  r.  STATE.    (No.  A-8212,) 

(Orindnal  Court  of  Appeals  of  Oklahoma. 
April  80,  1919.) 

(Syttahu*  &v  tk«  Oomrt.) 

1.  GnuaiVAL  Law  ^slOTO^-ApPBAL—AsAn^ 

laiTT  BT  OKATH. 

In  a  criminal  aetioD,  the  purpose  ttf  the 
proceeding  being  to  puqish  the  defendant  in 
person,  the  action  must  neeiwaifly  abate  i^wn 
his  death. 

2.  Fines  «=>1T%  —  Apful  —  Abatzuht 
BT  Death— Pine. 

Where  the  defendant  after  having  been 
convicted,  appeals  from  the  jadgment  imposing 
a  fine  and  imprisonment  and  dies  pending  his 
api>eal  from  the  judgment  -  the  proceeding 
abates,  and  the  fine  cannot  be  enforced  aj^inst 
Us  estate. 

Appeal  from  County  Court,  Ottawa  Coon- 
ty; N.  C  Barry,  Judge. 

Wide  Alexander  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law,  and  he  ap- 
peals.  Ordered  that  proceeding  abate. 

Towne^  Swarts  &  Towne^  of  Miami,  for 
plaintiff  in  error. 

The  Attorney  General  and  W.  a  Hall, 
Asst  Atty.  Gen.,  for  the  Stata 

DOTLB,  J.  P.  Plaintiff  in  error  was  cbn- 
Tlcted  in  the  county  court  of  Ottawa  county 
of  a  Tlolatlm  of  the  prohlbitoiT  liquor  law, 
and  his  punishment  fixed  at  a  fine  of  fCOO 
and  conflnemott  for  90  days  In  the  county 
jail.  To  reverse  the  Judgment  he  appealed, 
by  filing  in  this  court  <m  Novonbtt  80,  1917. 
a  petition  In  error  with  case-made. 

[1, 1)  His  counsel  of  record  suggest  the 
death  of  the  plaintiff  in  error  and  have  filed 
a  motion  to  abate  the  proceeding.  In  the 
case  of  Boyd  v.  State,  3  OkL  Cr.  684,  108 
Pac.  481.  It  la  said: 

"In  .  a  criminal  action  the  sole  purpose  of  the 
proceeding  is  to  enforce  the  criminal  law  and 
punish  the  person  found  guilty  of  a  violation - 
thereof.  The  personal  representative  of  the 
deceased  Is  not  reaponrible  for  the  alleged  viola- 
tion of  tiie  law  by  tlie  defendant  during  bis  life- 
time,  and  esnnot  be  required  to  Mtisfy  the 
judgment  rwdered  against  him.  It  Is  only  the 
person  adjudged  guilty  who  can  be  punished, 
and  a  judgment  cannot  be  enforced  when  tiie 
only  subject-matter  upon  which  It  can  operate 
has  ceased  to  exist" 

And  see  United  States  v.  I>unne,  173  Fed. 
254,  97  C.  0.  A.  420,  19  Ann.  Cas.  1145. 

In  a  criminal  action,  the  purpose  of  the 
proceeding  being  to  punish  the  defendant  in 
person,  the  action  must  necessarily  abate 
upon  bis  death.  It  is  therefore  considered, 
ordered,  and  adjudged  that  the  proceeding 
In  the  above-entitled  cause,  and  especially 
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under  Uie  jadsmrat  tiiereln  rendered,  baa 
abated,  and  tbat  Uie  county  conrt  of  Ottawa 
coun^  enter  its  appropriate  order  to  that 
effect 

ABMSlStONO  and  UATBON,  JJ^  concur. 


(US  WMb.  tSti 

STATE  T  ASTIN.   (No.  14866.) 

(Supreme  Court  of  Washington.  April  3,  1919.) 

AD17I.TBBT  «=»4  —  PBOfiECUTION  BT  InJUBED 

Spouse— Dismissal  bt  E>BOSBcuTiNa  Wit- 
ness. 

Under  Laws  1917,  p.  341,  providing  that  no 
prosecution  for  adultery  shall  be  commenced 
except  on  complaint  of  the  injured  husband  or 
wife,  8  prosecution  thus  begun  cannot  be  dis- 
continued or  terminated  upon  motion  of  the  in- 
Jared  spouse  as  pnwecuting  witness. 

Chadwick,  C.  and  Tolman,  J,,  dissenting. 
Department  1. 

Appeal  from  Su[>erlor  Court,  Kins  Coun- 
ty ;  John  S.  Jurey,  Judge. 

An  Informatlim  filed  against  Joe  H.  Astin, 
diarging  adultery,  was  dismissed,  and  the 
State  appeals.  Judgment  dlamlaring  infor- 
mation reversed. 

Alfred  H.  Landln  and  Lane  Summers,  both 
of  Seattle,  for  the  State, 
tfred  C.  Brown,  of  Seattle,  for  respondent 

MACKINTOSH,  J.  Chapter  98,  p.  Ml, 
Laws  1917,  provides  that  no  prosecution  for 
adultery  shall  be  commenced  except  on  com- 
plaint of  the  husband  or  wife  Injured.  Such 
a  complaint  having  been  Oled  and  the  prose- 
cution thus  b^un,  can  the  husband  or  wife 
discontinue  and  terminate  that  prosecution 
by  morlng  to  have  it  dismissed,  or  In  any 
way  Interfere  In  the  conduct  of  the  case  by 
the  prosecuting  attorney?  The  purpose  of 
the  act  is,  as  stated  In  the  case  of  State  t. 
La  Bounty.  64  Wash.  415,  116  Pac.  1073,  to 
IHit  the  commencement  of  the  prosecution  In 
the  exclusive  control  of  the  injured  spouse, 
in  order  that  reconciliation  might  take  place 
tree  from  publicity  and  notoriety;  but  this 
reason  no  longer  exists  when  the  publicity 
and  notoriety  have  occurred  by  the  Bling  of 
the  complaint  or  information,  which  is  neces- 
sarily of  record.  The  state  of  Iowa  has  a 
statute  substantially  tbe  same  as  ours,  and 
this  question  has  been  passed  upon  in  that 
jurisdiction.  In  State  v.  Baldy,  17  Iowa,  39, 
tbe  court  beld : 

*Ttda  statute  does  not  require  tbat  tbe  hus- 
band or  wife  shall  continue  to  prosecute  to 
conviction,  but  it  is  auffident  if  the  prosecution 
is  commenced  on  their  complaint    After  it  is 

thus  commenced,  it  may  be  continued  without 
further  co-operation  on  their  part    As  it  ap- 


pears tiiat  this  prosecution  was  commenced  on 
the  complaint  of  the  wife,  it  was  not  error  to 
coBtinne  the  pro^^tton  to  final  determinatlOT, 
evHt  without  her  presence  or  consent" 

In  the  case  of  State  t.  Leek.  162  Iowa,  12, 
180  N.  W.  10^  the  same  court  said: 

"The  fact  tbat  she  sobseqoently  relented  and 
desired  that  defendant  should  not  l>e  convicted 
would  not  require  Uie  dismissal  of  the  case  as 
to  defendant,  if  it  Iiad  beoi  properly  instituted 

on  her  complaint" 

Tbe  case,  after  the  complaint  Is  filed.  Is 
no  longer  a  matter  of  private  concern,  but 
has  partaken  of  all  the  attributes  of  a  public 
offense,  and  the  Injured  spouse  should  have 
no  more  right  to  control  the  further  disiNud- 
tion  of  the  case  than  should  the  complaining 
witness  in  any  ottier  criminal  action.  To 
hold  otherwise  would  be  to  open  the  door 
of  a  treasure  room  for  a  horde  of  blackmail- 
ers. A  tender  solicitude  for  persons  whose 
misfortunes  have  already  been  exposed  to 
public  view  by  the  filing  of  criminal  charges 
certainly  should  not  lead  to  the  result  that 
extortionists  are  to  be  equipped  with  a  new 
set  of  weapons.  In  no  other  class  of  litiga- 
tion Is  the  opportunity  for  blackmail  already 
so  great,  and  to  Increase  it  by  putting  Into 
the  power  of  the  complaining  witness,  not 
only  the  institution,  but  tbe  entire  destiny, 
of  the  prosecution.  Is  to  close  our  eyes  to 
a  grievous  situation  and  add  to  its  Immense 
possibilities  for  the  evilly  'disposed.  If  the 
complaining  witness  can  dismiss  the  action 
at  his  pleasure,  he  may  eijoy  that  right  un- 
tU  final  judgment;  before,  during,  or  aft^ 
trial  at  his  whim  the  defendant  may  be 
dlsdiarged.  What  becmnes,  then,  of  the  ar> 
gument  that  tbe  ri^t  to  control  the  action 
rests  with  the  complaining  witness  for  tbe 
purpose  of  protecting  innocent  perscms  from 
the  publicity  attached  to  such  actions?  To 
allow  such  a  result,  especially  in  a  class  ot 
crime  where  the  making  of  complaint  Is  so 
subject  to  abuse,  is  abhorrent  to  the  funda- 
meotal  principles  of  law  and  morals.  The 
only  authority  holdUig  to  the  contrary  of  tha 
views  here  expressed  Is  a  three-line  oplnlw 
by  Chief  Judge  Cooley  in  People  v.  Dal- 
rymple,  65  Mich.  619.  22  N.  W.  20,  where 
that  distinguished  judge  decided  tbat  the 
dismissal  at  the  request  of  a  complain  log 
witness,  though  against  the  letter, -was  not 
against  the  spirit  of  a  statute  similar  to 
ours — a  decision  not  conststoit  with  rules  of 
statutory  construction  which  have  never  re- 
oeived  twtter  expression  than  that  given  by 
the  same  authority.  The  deci^on  can  only 
be  explained  by  recalling  tbat  evoi  great 
Homer  is  reputed  to  liave  sometimes  nodded. 

The  lower  court  was  In  error  In  dismissing 
the  information  in  this  case,  and  its  action 
la  so  doing  Is  reversed. 

MITCHELL  and  MAIN,  33.,  concur. 


4S9Por  other  eases  ses  same  toplo  and  KEY-NUMBER  In  sU  Ksr-Nnmlwnd  Digests  and  Indezas 

Digitized  by  Google 


Wartl.)  STATE 

OHADWIOK,  a  J.  (dlssratlns).  The  pro- 
vision of  onr  law  upon  whlcK  the  trial  Judge 
bued  Ms  mllng  Is  chapter  98,  p.  841.  Laws 
of  1917.  TvMcb  Is  as  follows: 

"Provided:  That  no  prosecution  for  violation 
of  the  provisions  of  this  section  shall  be  com- 
menced except  on  complaint  of  the  husband  or 
wife  made  before  a  committing  magistrate,  or 
b;  filing  an  affidavit  with  the  prosecuting  attor- 
ney, nor  aftor  one  year  ttma  the  conuniasion  of 
the  offense." 

Adultery  is  not  a  crinift  agfdnst  the  state. 
It  la  an  offense  against  the  mu^oidlng 
Vpoose,  and  It  is  wls^  provided,  as  was 
cmislstent  with  the  andent  law,  that  no 
grand  Jury  can  Indict,  no  person  can  make 
diarge,  and  no  pro8ecutln«  attorn^  can  pre- 
■eoit  by  Information,  a  defendant  npmi  a 
charge  of  adultery  unless  such  prosecution 
Is  commenced  ttpon  the  cmnplalnt  of  the 
hnsband  or  wlf^  and  th«i  only  npon  com- 
Idalnt  before  a  committing  magistrate,  or 
by  the  filing  of  an  affidavit  with  the  prose- 
cntU«  attorney  within  a  time  limited  to  one 
year.  The  reason  for  this  exertion  to  the 
general  theory  pertaining  In  all  criminal 
statutes  Is '  nowhere  better  stated  than  by 
Ohl^  Judge  Dunbar  in  State  t.  La  Bounty, 
64  Wash.  415.  116  Paa  1073.  It  wIU  be 
obsezred  that  the  court  said  In  that  case 
that  it  was  "the  evident  intention  of  the 
Legislature  which  Incorporated  the  proviso 
in  tiw  law"  to  regard  adultery  "as  a  crime 
against  the  husband  or  wife  personally  rath- 
er than  as  a  crime  against  soeie^,  leaving 
the  husband  or  wife  *  *  *  to  condone  the 
<tfrense  if  he  or  she  desired  to  do  so,  unem- 
barrassed  by  the  publicity  inddott  to  a  pros- 
ecution instituted  by  the  <^BceTs  of  the 
state."  The  court  used  the  word  iwosecutlon 
advisedly.  It  used  It  in  the  sense  of  a  trial, 
rather  than  in  the  sense  of  filing  a  complaint 
with  a  magistrate  or  an  affidavit  with  a 
prosecuting  attorney. 

The  comidaining  witness  filed  an  affidavit 
In  which  he  says: 

"That  the  said  Laura  B.  WUcox  Is  the  wife 
of  affiant  That  he  was  persuaded  to  file  the 
said  charge  against  the  said  parties  at  a  time 
when  he  was  worried  over  his  domestic  troubles 
and  not  in  a  normal  condition,  and  was  over- 
persuaded  to  make  said  charge  against  his  own 
feelings  and  wishes,  and  that,  if  he  had  had  an 
opportunity  to  think  the  matter  over  without 
the  influence  of  third  parties,  he  would  not  have 
preferred  said  charge. 

"That  since  said  time  •  ♦  •  affiant  •  •  • 
has  condoned  tiie  offense  of  his  said  wife  and 
Joe  H.  Astin,  and  a  reconciliation  with  his  said 
wife,  Laura  B.  Wilcox,  has  been  effected  by 
affiant.  Tbat  the  said  Laura  B.  Wilcox  and 
affiant  are  the  parents  of  one  child  of  the  age 
of  six  years.  That,  in  order  to  eEFect  a  complete 
harmony  between  said  Laura  B.  Wilcox  and 
affiant,  affiant  desires  tbat  the  above-entitled  ac- 
tion as  to  Joe  H.  Astin  be  dismissed  and  no' fur- 
ther prosecution  be  had  in  tlie  atwve  cause. 
That  Laura  B.  Wllcox'a  parents  are  living,  and 
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in  ignorance  of  the  pending  soiL  ^at  she 
and  affiant  have  a  number  of  relatives  and  a 
great  number  of  frlaids  that  will  obtain  knowl- 
edge of  said  salt  if  it  is  brought  to  trial,  and  will 
cause  them  considerable  notoriety  and  painful 
publicity,  and  will  destroy  the  domestic  happi- 
ness of  affiant  and  bring  disgrace  and  ridicule 
upon  them  and  upon  their  minor  child,  if  said 
cause  is  further  prosecuted,  and  affiant  believes 
that  his  future  domestic  happiness  and  the  wel* 
fare  of  their  child  depends  upon  the  discontinu- 
ance of  mid  action." 

It  is  said  that  Uiere  is  a  division  of  au- 
thority upon  the  question  at  bar.  That  di- 
vision. It  any  there  be,  is  limited  to  the  two 
states  of  Iowa  and  Michigan.  2  O.  J.  18; 
1  Stan.  Encyd.  Proc.  898. 

Eftate  V.  Baldy,  17  Iowa,  39,  is  seized  upon 
as  the  ultima  ratio  of  the  biw.  yet  there  Is 
not  one  case  to  be  found  in  the  r^rts  of 
other  states  that  follows  it  And  as  I  shall 
presCTtly  show,  If  tiie  case  holds  what  the 
■majority  says  It  holds,  it  has  never  been 
followed  in  the  state  of  Iowa.  The  court 
misconceived  the  purpose  of  the  statute,  and 
perhaps  unconsdously  de^rted  from  tiie 
reason  and  the  i^lrlt  of  the  law,  and.  In 
seeming  anxiety  to  fitid  a  beaten  path, 
switched  the  case  upon  the  main  track  of 
the  criminal  law.  To  say  that  a  law  de- 
signed for  the  protection  of  the  home  may 
be  nuUifled  by  resort  to  the  rules  of  crim- 
inal procedure  is  to  stand  upon  the  letter 
of  the  statute — the  word  "commence"  alone 
— when  of  aU  laws  that  are  In  the  books 
this  law,  being  grounded  in  a  public  paUcy, 
should  have  the  sanction  of  its  spixlt  ratliar 
than  be  shackled  by  Its  letter. 

If  an  action  cannot  be  "commenced"  with- 
out the  complaint  of  the  Injured  spouse,  why, 
in  reason,  shonld  it  be  continued  for  trial. 
It  being  a  crime  against  tiie  spouse  personal- 
ly rather  than  a  crime  against  society,  if 
that  qxttise  is  willing  to  fongtve  and  save 
the  notoriety  and  diame  that  must  come  to 
the  wife  and  possibly  to  his  chlldrcai  by  draff- 
glng  a  purely  personal  offense  tiirough  the 
courts? 

The  prosecuting  attorney  cites  a  niunbfllr 
of  Iowa  cases.  The  only  subsequent  ref^ 
«ice  to  State  v.  Baldy  Is  found  In  State  v. 
Briggs.  68  Iowa.  416.  27  N.  W.  35&  The 
questiffli  in  that  case  was  whether  it  waib 
necessary  to  aver  in  the  lndletm«it,  or  show 
by  an  indorsement  thereon,  that  it  was  found 
at  the  Instance  of  the  Injured  spouse.  The 
court  held  that  It  was  not  so  necessary,  and 
in  the  later  case  of  State  v.  Ledford,  177 
Iowa.  628,  159  N.  W.  187,  the  court  held, 
upon  the  authority  of  the  Brl^r^  Case  and 
others,  that,  although  the  foct  that  ttie  case 
had  been  brought  upon  the  complaint  of  the 
injured  spouse  was  not  an  essential  dement 
of  the  charge  to  be  proved  beyond  a  rea- 
sonable doubt,  but  was  nevotheless  an  es- 
sential evidentiary  fact  to  be  proved  by  a 
preponderance  of  the  testimony.  These  ca^ 
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SB  oppose  the  rule  laid  down  In  the  Ia 
Bounty  Case.  So  that  It  may  be  said  that 
open  the  point  at  Issue  the  case  of  State  v. 
Baldy  stands  alone. 

I  have  thus  far  given  that  case  the  credit 
which  counsel  and  the  writer  of  the  majority 
opinion  give  It  But  that  case  does  not 
hold  what  the  quotation  makes  It  seem  to 
hold.  The  question  before  the  court  was, 
not  whether  a  charge  of  adultery  could  be 
dismissed  at  the  request  of  the  injured 
spouse,  but  whether  a  case  could  proceed 
where  the  Injured  wife  was  not  examined 
and  did  not  appear  as  a  witness  at  the 
triaL  The  wife  had  Instituted  th&  proceed- 
ing; she  was  not  In  court  asking  that  it  be 
dismissed  or  discontinued.  So  far  as  the 
record  goes,  she  was  willing  for  It  to  pro- 
ceed to  the  end.  What  the  ruling  of  the 
court  may  have  been  If  the  wife  bad  ap- 
peared  and  requested  that  the  case  be  dis- 
continued, there  is  nothing  in  the  case  to 
advise  us,  so  that  It  may  be  truthfully  said 
that  the  only  authority  In  the  books  lH 
point  upon  this  case  is  tiie  case  of  People  v. 
Dnlrymple,  and  it  should  be  followed,  for 
its  reasoning  Is  unassailable  and  Its  spirit 
is  pure. 

In  State  v.  Leek,  152  Iowa,  12,  130  N.  W. 
1062,  the  court  uses  the  language  that  Is 
used  in  the  majority  opinion;  but  It  does 
not  appear  that  any  motion  had  been  made 
for  a  dismissal  of  the  action,  or  that  the 
court  would  have  held  It  to  have  been  an 
abuse  of  discretion  on  the  part  of  the  trial 
Judge  If  be  had  dismissed  the  case  If  a 
motion  to  discontinue  had  been  made. 

Id  Michigan  the  statute  provided  that  a 
prosecution  for  adultery  can  only  be  "insti- 
tuted" on  the  complaint  of  the  Injured 
wonse.  In  passing  upon  the  same  question 
the  court  said: 

Notwithstanding  abe  filed  a  paper  saying  that 
"for  the  sake  of  her  cfafldren  and  bw  own  peace 
and  happiness  die  most  respectfully  asked  that 
Madison  Dalrymple  may  be  diacbaiged,  and  that 
said  case  may  be  disoontinued,  *  *  *  the 
prosecDting  attonutj  i»esnd  the  case  to  con- 
Tlction." 

Tlie  learned  Chief  Justice  of  the  court 
passed  the  case  in  less  fban  three  lines: 

"Perhaps  the  letter  of  the  statute  was  not  dis- 
regarded' in  this  action,  but  its  spirit  was.  The 
conviction  must  be  set  aside  and  the  respondent 
discharged."  People  v.  Dalrymple,  65  Mich. 
619,  22  N.  W.  20. 

The  Dalrymple  Case  was  followed  In  Hos- 
ford  V.  Gratiot,  Clr.  Judge,  129  Mich.  302, 
88  N.  W.  627. 

My  criticism  of  State  v.  Baldy,  17  Iowa, 
89,  and  the  cases  following  it.  Is  not  met 
In  any  way;  and  the  decision  of  Judge 
Cooley,  being  the  only  case  In  point  In  ail 
the  books.  Is  brushed  aside  with  a  witticism 
of  the  Homeric  era.  This,  if  it  be  logic,  Is 


most  faulty  and  ephemeraL  Homer  may 
have  nodded  betimes,  but  he  was  not  asleep 
when  his  genius  flashed  and  he  gave  bia 
Odyssey  to  the  world.  Judge  Cooley  no 
doubt  took  his  rest,  bnt  the  spirit  was  not 
asleep  when  he  Imposed  the  true  Intent  and 
meaning  upon  a  statute  which,  if  not  so 
construed,  can  serve  no  real  purpose  and 
may  as  well  never  have  been  writtoL  But 
these  considerations  do  not  arise  to  the  dig* 
nlty  of  argument  on  either  side. 

The  other  reason  given  for  rejecting  Judge 
Cooley's  opinion  la  that  It  Is  "not  consistent 
with  rules  of  statutory  construction  wfaidi 
have  never  received  better  expression  than 
that  given  by  the  same  authority."  It  Is 
true  that  the  g^lus  of  Judge  Cooley  Is  a 
shining  light  In  the  field  of  statutory  con- 
struction, and  years  will  pass  b^ore  his 
great  work  will  cease  to  be  the  resort  of 
groping  intellects.  It  would  seem  that  with 
his  experience  and  great  learning  he  would 
Instinctively  grasp  the  right  rule  whether 
sleeping  or  waking,  but  the  real  fault  of  the 
majority  lies  in  the  fact  that  they  have 
found  resort  in  the  rule  that  statutes  in 
den^tlon  of  the  common  law  are  to  be 
construed  strictly.  It  has  failed  to  apive- 
ciate  the  undeniable  truth  that  adultery  was 
not  a  crime  at  common  law. 

To  show  that  the  prosecuting  attorney  has 
failed  utterly  to  appreciate  the  nature  ot  a 
case  of  this  Bnd  and  the  spirit  which  sus- 
tains the  statute,  it  Is  only  necessary  to 
quote  from  Ills  brief  wber^  he  says: 

''Boiled  down,  the  one  affidavit  painted  a  weak 

husband's  change  of  heart,  and  the  other  sketch- 
ed a  settled  purposs  with  poblie  policy  for  a 
background.  Neither  contained  any  statement 
of  the  proof  or  disproof  of  the  crime  alleged  in 
the  information;  neither  drew  even  an  outline 
of  the  merits  of  Uie  case;" 

I  cannot  follow  the  prosecuting  attorney. 
The  tact  that  a  husband,  for  the  sake  of  his 
child  and  to  save  bis  wife's  parents  a  knowl- 
edge of  her  shame,  asks  that  a  charge  of 
adultery  be  dismissed,  may  be  the  part  of 
weakness;  but  It  seems  to  me  that  a  man 
who  Is  willing  to  take  his  burden  and  carry 
It  alone,  without  the  aid  of  criminal  pros- 
ecutors or  the  Idly  curious  public.  Is  pos- 
sessed of  a  courage  that  few  m&a  know. 
The  law  does  not  require  that  he  disprove 
the  crime  by  affidavit.  It  Is  enough  If  It 
appear  by  affidavit  or  otherwise  that  he 
would  save  the  embarrassment  incident  to  a 
prosecution.    State  v.  La  Bounty,  supra. 

In  any  event,  it  should  be  held  that  the 
dismissal  of  a  charge  of  adultery  on  the  re- 
quest of  an  Injured  spouse  is  a  matter  with- 
in the  discretion  of  the  trial  court. 

The  writer  of  the  majority  opinion  falls 
into  most  grievous  error  when  he  says: 

"The  case,  after  the  complaint  is  filed.  Is  do 
longer  a.  matter  of  private  concern,  hot  has 
partaken  of  all  the  attributes  of  a  public  of- 
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fense,  and  the  Injured  spouse  Bbould  bare  no 
more  right  to  control  the  fatare  dSBpoaition  of 
the  case  than  should  the  complaining  witness  In 
toy  other  erimlDal  proceeding." 

The  premise  is  wrong  In  that  It  gives  to 
adultery  the  status  of  a  crime  at  common 
law.  It  Is  made  so  only  by  statute,  and  a 
proaecutloD  Is  pat  In  the  keying  ot  the  In- 
jured spouse.  A  charge  of  adultery  never 
ceases  to  be  a  matter  of  private  concem. 
It  is  60  far  removed  from  the  ordinary  crime 
that  no  cases  hold  that  the  information  must 
charge  that  the  act  was  ^ther  unlawful,  will- 
ful, or  felonious.  The  statute  does  not  make 
the  exception  that  the  majority  makes,  nor 
does  It  put  a  limitation  upon  the  rtght  of 
the  injured  spouse  to  save  to  himself  or  her- 
self the  embarrassment  Inddeot  to  a  pros- 
ecuttoD,  whtdi  is  the  purpose  of  the  law;  at 
any  stage  of  the  case.  The  law  does  not 
say  that  we  may  depart  from  the  spirit  of 
the  law,  and  hold  a  forgiving  spouse  to  a 
proaecntloD  that  most,  from  the  very  fact 
of  the  publishhig  of  the  details  of  the  crime 
in  open  court,  tend  most  strongly  to  a  final 
disruption  of  the  home.;  and  most  certainly 
to  the  shame  of  Innocent  children,  If  there 
be  any  children.  If  the  law  does  not  say 
that  a  case  must  be  conttnued,  why  should 
we?  And  to  what  end  must  It  proceed- 
that  a  prosecutor  may  dangle  a  scalp  at  his 
belt;  that  the  public  may  feed  upon  the 
blood  that  flows  from  broken  hearts;  that 
an  offense  that  Is  personal  (State  v.  La 
Bounty,  supra)  may,  by  a  killing  of  the 
spirit  of  the  law,  become  a  wr4ttat  monu- 
ment to  blacon  those  errors  that  come  of 
the  frailties  and  weaknesses  that  our  Mother 
Nature  has  burdened  her  children  with? 

If  the  Injured  one  is  willing  to  forgive 
and  forget,  the  law — there  being  no  public 
lnt(»«st  Id  the  crime  charged — idiould  not  be 
less  merdfuL  A  charge  may  be  forgotten, 
but  the  hurts  and  wounds  that  follow  a 
public  trial  are  rarely  healed. 

TOX4HAN,  J.,  cononn. 


(106  WaiOL  SM) 

BRUCKBE  V.  DB  HART.   (No.  15208.) 

(Suprone  Court  of  .Washington.  April  4, 1919.) 

1.  TKuma  «39»'ra— BBSuumro  Tmm. 

If  a  trust  existed  in  property  conveyed  by 
deceased  to  defendant  by  reason  of  defendant's 
furnishing  purchase  price,  it  was  a  resultiag 
trust. 

2.  Tbubqs  «sa86,  89(S)— Bwuumra  Tbust— 
Pboof. 

To  establish  a  residing  trust,  tiie  btuden 
is  upon  the  Mie  who  asserts  it,  and  the  evi- 
dence must  be  dear,  cogent;  and  ocHivinclng. 


8.  TXUSTS  ^89(5}— BXaVLTING  Tbdst— De- 
OBEX  or  paoor— Bulb— Afpucabzlitt. 
In  suit  by  administratrix  to  set  aside  deed 
ot  deceased  conveying  properties  to  defmdan^ 
the  rale  that  a  reaulting  trust  must  be  estab> 
Ushed  by  dear,  cogent,  and  oonvincing  evidence, 
applied;  defendant  ba^g  the  burden  of  over- 
coming the  presumptioo  that  the  property  was 
oommunity  property  as  alleged  by  plain tift 
which  burden  defendant  could  overcome  only  by 
establishing  the  affirmative  plea  that  deceased 
hdd  the  property  In  trust  for  him. 

4.  HUSBAKI)  AHD  WiFl  «»262(1>— OOHUUin* 
TT  PBOPKBTX— PaXSUUPTION. 

Property  acquired  by  hnsbaud  and  wife  dur' 
ing  coverture  presumed  to  be  couununity 
property. 

5.  WlTNISSKB  «S»1S6(^— TaANSAOnONS  WITH 

Dhsabbd. 

In  snit  by  administratrix  to  set  aside  deed 
of  deceased  conveying  properties  to  defendant, 
defendant,  who  pleaded  a^ffirmatively  that  de- 
ceased prior  to  conveyance  to  bim  hdd  the  prop- 
erties in  trust  for  him,  was  not  a  competent 
witness  in  bis  own  behalf  to  prove  any  fact 
tending  to  establish  a  r^ulting  trust,  in  view 
of  Rem.  Code  1915,  |  1211 ;  such  evidence  In- 
volving a  tranaactlm  had  by  him  willi  deceased. 

6.  Witnesses  •sslTl— Tbansactxonb  with 

Dbcbassd. 

In  suit  by  administratrix  to  set  aside  deed 
of  deceased  conveyiDg  properties  to  defendant, 
deceased's  hueband  and  daughters  were  compe- 
tent to  testify  that  consideration  for  properties 
covered  by  dead  was  BOt  famished  by  defendant 
as  he  daimed,  R«n.  Code  1915,  f  1211,  as  to 
transactions  with  deceased,  not  diaqoalifying 
witness  whose  testimony  is  not  adveras  to  that 
of  deceased. 

Department  1. 

Appeal  from  Superior  Court,  Thurston 
County;  John  M.  Wilson,  Judge. 

Actlim  by  Catherine  (X  Brucker,  as  ad- 
ministratrix of  the  estate  of  Margaret  Far- 
rell,  deceased,  against  Leo  De  Hart  Judg- 
moit  for  plaintiff,  and  defoidant  asq^eals. 
Affirmed. 

T.  H.  Vance  end  Geo.  H.  Fnnk,  both  of 
Olympia,  for  appellant. 

Troy  &  Stnrderant  and  Geo.  F.  TantlSi 
all  of  Olympia,  for  reapondsnt 

MAIN,  J.  The  ^intur,  as  admlnlatratrtx 
of  the  estate  of  Margaret  Farrdl,  deceased, 
brought  this  action  for  the  purpose  of  hav- 
ing a  deed  whldi  the  deceased,  during  her 
lifetime,  executed  and  delivered  to  the  de- 
fmdant,  set  aside,  and  for  recovery  of  pos- 
session (tf  'ieal  estate  covered  by  tiie  deed. 
The  basis  of  tlie  complaint  is  that  the  prop- 
erty covered  by  the  deed  was  commnidty 
property,  and  that  when  the  deed  was  exe- 
cuted and  delivered  Mai^ret  B'arrdl  waa 
mentally  Incompetent  and  was  subject  to 
undue  influence.  The  defendant  answered 


4s>For  other  euea  see  bum  topic' and  KBY-HUHBBR  In  «U  Kv-Numbared  Dlcesti  and  IndezM 
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the  complaint  denying  each  of  the  throe 
charges  stated  therein,  and  pleaded  affirm- 
atively that  Margaret  rarrell  liad  held  the 
title  to  the  property,  prior  to  the  time  of 
the  conveyance,  in  trust  for  him.  The  af- 
QrmatlTe  plea  In  the  answer  was  denied  by 
reply.  Upon  the  issues  thus  framed,  the 
cause  came  on  for  trial  before  the  court 
without  a  jury  and  resulted  In  a  judgment 
as  prayed  for  In  the  complaint  From  this 
Judgment  the  defendant  appeals. 

The  property  in  controversy  consists  of 
two  farms  or  ranches  near  South  Bay  In 
Thurston  county.  One  is  referred  to  as  the 
"old  plac^"  and  ttie  other  as  the  "new 
place." 

Margaret  Farrell  and  Charles  Farrell 
were  married  in  1876.  In  1881  they  acquir- 
ed the  property  referred  to  as  the  "old 
place,"  and  title  was  taken  In  the  name  of 
Mrs.  Farrell.  Subsequently,  this  property 
was  mortgaged,  and  the  title  passed  from 
the  Farrells  by  foreclosure  In  1900  and-  was 
acquired  by  one  H.  Waldo  Foster.  On  April 
30,  1901,  Mrs.  Inez  Wllley  purchased  the 
property  from  Mr.  Foster  for  the  purpose  of 
enabling  the  Farrells  to  redeem  or  repur- 
chase the  same.  Carrying  out  this  Intention, 
Mrs.  WItley,  on  August  5th,  entered  Into  a 
contract  by  which  she  agreed  to  sell  the  land 
to  Katie  C.  Farrell  (now  Mrs.  Bnicker)  one 
of  the  daughters  of  Mr.  and  Mis.  Farrell. 
8y  this  agreement  the  Farrells  were  placed 
in  possession  of  the  property.  On  Decem- 
ber 12,  1903,  this  contract  was  assigned  by 
Mrs.  Brucber  to  Mrs.  Farrell.  On  May  5, 
1006,  Mrs.  WUIey  conveyed  the  property  to 
Mrs.  Farrell  by  a  deed  fur  a  consideration 
of  $2,200. 

The  title  to  that  part  of  the  property  re- 
ferred to  as  the  "new  place"  was  acquired 
during  the  year  1900,  and  title  thereto  was 
taken  In  the  name  of  Agnes  E.  Farrell,  one 
of  the  two  daughters  of  Mr.  and  Mrs.  Far- 
rell. On  December  19,  190S,  Agnes  E. 
Farrell  deeded  the  property  to  MarRaret  Far- 
rell, her  mother.  There  was  also  a  deed 
from  Daniel  S.  Lilly  to  Margaret  Farrell 
dated  April  28,  1904,  for  a  consideration  of 
$400  conveying  property  which  was  also  In- 
cluded in  the  new  place. 

On  November  26,  1917,  Margaret  Farrell 
conveyed  all  the  land  included  In  the  "old 
place"  and  in  the  "new  place" .  which  then 
stood  in  her  name  to  Leo  De  Hart,  the  ap- 
pellant, for  a  named  consideration  of  $1. 
At  this  time  Mrs.  Farrell  was  suffering  from 
the  fatal  disease  from  which,  on  December 
30th  following,  she  died.  After  ber  death, 
Catherine  C.  Bnicker  was  appointed  admin- 
istratrix of  her  estate. 

The  appellant  claims  that  he  furnished  the 
purchase  price  for  both  the  old  place  and 
the  new  place  when  they  were  respectively 
acquired,  and  that  Mrs.  Furrell  held  the 
title  In  trust  tor  him.  The  appellant  bad 


made  his  home  with  the  Farrells  for  many 
years,  having  first  come  there  when  a  young 
man.  Mudi  of  the  time  he  engaged  in  log- 
ging operations  on  his  own  account  In  the 
vicinity. 

[1,  2]  The  principal  question  to  be  deter- 
mined Is  whether  the  title  to  the  property, 
including  both  the  old  place  and  the  new 
place,  which  were  covered  by  the  deed  from 
Mrs.  Farrell  ,  to  the  appellant,  was  held  by 
her  In  trust  for  him.  The  trust,  If  one 
existed,  was  a  resulting  trust.  WlietJier 
there  was  such  a  trust  depends  upon  wheth- 
er the  appellant  purchased  the  property  and 
paid  the  consideration  therefor  from  his  own 
funds.  To  establish  a  trust  of  this  charac- 
ter, the  burden  Is  upon  the  one  who  asserts 
the  trust,  and  the  evidence  must  be  clear, 
cogent,  and  convincing.  Herriford  T.  Herri- 
ford,  78  Wash.  429,  139  Pac.  212. 

[3]  The  appellant  recognizes  this  rule  as 
a  general  proposition,  but  claims  that  it 
should  not  he  applied  In  this  case  because 
here  the  action  was  not  Instituted  by  him 
to  establish  a  trust,  but  was  Instituted  by 
the  administratrix  for  the  purpose  of  cancel- 
ing and  setting  aBlde  the  deed  by  which  the 
property  had  been  conveyed  to  tilm. 

'[4]  The  property,  at  the  time  of  the  con- 
veyance, was  presumed  to  be  community 
prope^.  The  burd^  was  on  the  appellant 
to  overcome  this  presumption,  and  this  could 
only  be  hccomplished  by  estabilshlng  the 
trust.  The  rule  as  to  the  character  ot  evi- 
dence necessary  to  establish  a  resulting  trust 
applies  with  the  same  force  here  as  thou^ 
the  action  had  been  first  Instituted  by  one 
asserting  the  trust 

The  trial  court  filed  In  the  cause  a  care- 
fully prepared  opinion  In  which  there  is  a 
comprehensive  and  painstaking  review  of  the 
evidence.  The  view  Is  there  expressed  that 
the  evidence  failed  to  establish  the  trust. 
With  this  view,  after  a  careful  consIderatl<wj 
of  all  the  evidence  as  It  appears  In  the  rec- 
ord, we  are  In  entire  accord.  It  would  serve 
no  useful  purpose  here  to  review  the  evidence 
In  detail.  In  our  opinion  there  Is  a  fail- 
ure, not  only  to  establish  the  trust,  by  evi- 
dence which  Is  clear,  cogent,  and  convtndng, 
but  the  weight  of  the  evidence  sustains  the 
position  that  the  property  In  controversy 
was  not  acquired  by  funds  of  the  appellant, 
supplied  from  his  own  resources. 

[6]  Tlie  appellant  makes  a  point  of  the  fact 
that  he  was  not  permitted  to  testify  to  facts 
which  showed,  or  tended  to  show,  that  the 
consideration  for-  the  purchase  of  the  two 
properties  was  made  by  him  from  his  own 
resources;  but  there  was  no  error  In  this 
regard.  The  statute  (Rem.  Code  1915,  ( 
1211)  provides  that,  where  an  administrator 
or  administratrix  sues  as  such,  then  a  party 
in  interest  or  to  the  record  shall  not  be 
permitted  to  tmtify  in  bis  own  ^half  as  to 
any  transaction  had  by  talm  with  the  de- 
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ceased  person^  whose  estate  'Is  InTtdved  In 
the  jvoceeding.  In  Spencer  T..TerreI,  17 
Wadi.  514,  00  Pa&  4^  hi  oonstrntns  this 
ttatnte^  It  was  held  that  a  party  tai  Inters 
est  or  to  the  record  was  not  a  competeDt 
witness  hi  Us  own  behalf,  to  prove  any  tect 
tmding  to  establish  a  resnlting  trust,  be- 
cause such  erldence  would  Involve  transac- 
tions with  a  deceased  person.  The  rule  of 
that  case  Is  controUing  herew  The  evidence 
offered  and  refused  was  for  the  purpose  of 
proving  facts  which  would  sujKwrt  a  result- 
ing trust.  Id  other  words,  that  Mrs.  Farrell 
held  the  title  to  the  property  In  trust  for 
the  appellant,  and  not  in  her  own  right  for 
the  ben^t  of  the  cnnmnnity  composed  of 
herself  and  husband. 

[I]  It  Is  also  suggested  by  the  appellant 
that  the  trial  court  erred  In  permlttlDg  Mr. 
Farrell  and  the  two  danghters  to  testify  to 
facts  whldi  showed,  or  tended  to  show,  that 
tb.e  consideration  for  the  two  properties  was 
not  furnished  by  the  appellant,  because,  tt 
la  claimed,  they  were  parties  In  Interest. 
This  contention,  however,  overlooks  the  fact 
that  the  testimony  ot  these  witnesses  was 
In  support  of  tiie  action  brought  by  the  ad< 
mlnlstratrlz  and  was  not  adverse  to  the 
estate.  In  Be  Cnnnlngham  Estate,  94  Wash. 
191,  m  Pac.  1193,  It  was  held  that  the 
statute  above  referred  to  did  not  disqualify 
an  interested  witness  from  testifying  on  the 
[wrt  of  the  estate  but  ezduded  only  those 
witnesses  whose  testhnony  is  advwse  to  the 
estate  of  a  deceased  person. 

The  other  objections  were  to  the  admission 
or  refusal  of  testimony  and  are  of  minor 
Importance.  It  may  be  said  that  we  find  no 
error  In  that  r^rd. 

It  Is  unnecessary  here  to  determine  wheth- 
er the  evidence  sustains  the  charge  of  men- 
tal Incompetency  and  undue  Influence,  be- 
cause. If  Mrs.  Farrell  did  not  hold  the  prop- 
erty in  trust,  as  we  have  found,  she  could 
not  convey  it  to  the  appellant 

The  Judgment  will  be  affirmed. 

CHADWICK,  C.  J.,  and  MACKINTOSH, 
TOLMAN,  and  UITCHEIA  JJ-  concur. 


(106  Woah.  Hf) 

QBEENB  .T.  ATWOOD.    (No.  10016.) 

(Supreme  Cionrt  of  Wasbingtoa.  April  8, 1919.) 

1.  Afpxaz.  ANn  Ebbob  «=alO^(2)— Habulkss 
Ebbob— Sthisiho  OtTT  Pabaobaph  of  An- 

BWEB. 

In  action  on  note,  striking  paragrapb  of 
second  affirmative  defense  of  amended  answer 
AeM  not  reversible  error,  as  having  prejudiced 
defcDd&Dts*  ri^ht  to.  plead  payment;  another 
paragraph  of  the  answer  having  made  such  plea 
and  having  been  re^rded  as  so  doing. 


2.  Intozioateno  Liquobs  «=s>327(1)— Inteb- 
wi  or  WnousALB  Dulsb  in  Saloov 
BuBEiTEBa— Dramranoif. 

Desidte  statute  probibltliv  Interest  of  whole- 
sale liquor  dealw  in  a  saloon  business,  such  a 
dealer  or  brewer  may  be  concerned  with  a  sa- 
loon businesa  In  a  Intimate  financial  transac- 
tion by  way  of  loan,  mortgage,  and  lease ;  there 
being  no  direct  or  Indirect  payment  of  the  li- 
cense fee  of  the  retail  laloon  busisess. 

3.  iNToxiOATtNa  Liquobs  «=>327(1)  —  Loam 

BT  WHOUESAU  DBAIXB  TO  SaU>0N  BUSX- 
NESS— DlVISIBUJTT. 

Where  part  of  money  loaned  by  wbtdesale 
liquor  dealer  or  brewer  to  a  saloon  business 
is  illegally  applied  in  paymoit  ot  a  retail  Uquor 
license,  the  courts  will  recognize  the  dividbil- 
ity  of  the  loan  into  its  le|»l  and  illei^  parts. 

Departmoit  2. 

Appeal  from  Superior  Oourt,  King  Ckninty ; 
Calvhi  9.  Hall,  Judge. 

Action  by  William  A.  Greene  against  Julius 
ZIpse  and  others.  From  a  Judgment  for 
plaintiff,  defendant  Frank  Atwood  appeals. 
Affirmed. . 

Byon  ft  Desmimd,  of  Seattle  for  appellant. 
G.  L.  Henry,  of  Seattle,  and  B.  B.  Hem- 
rich,  tm  Teepondent  ' 

HOLCOMB.  J.  The  appellant,  Atwood, 
Joined  with  Messrs.  Zlpse,  Bauman,  Fuhr^ 
twr^  and  Schaab  In  executing  a  promissory 
note  in  the  sum  of  $6,000  in  favor  of  the 
Olaussen  Brewing  Association.  The  evi- 
dence is  disputed  as  to  the  exact  reason  for 
the  joining  of  Atwood  and  the  four  others 
above  named  on  the  note ;  it  is  agreed,  how- 
ever, that  Atwood  was  the  manager  of,  or 
Interested  In,  a  building  In  whidi  his  four 
associates  on  the  note  In  question  conducted 
a  grill  and  saloon,  and  It  is  also  undisputed 
that  the  money  loaned  was  for  the  purpose 
of  maintaining  the  rental  credit  of  the  grill 
and  saloon.  But  the  principal  question  pre- 
sented here  is,  as  both  sides  conceded,  one 
of  pleading,  and  we  shall  examine  the  rec- 
ord from  that  viewpoint 

[1]  The  trial  of  the  case  was  upon  the 
third  amended  answer  of  the  appellant,  At- 
wood. Previously  the  pleadings  had  been 
settled  by  the  superior  court  eliminating 
various  defenses  and  modifying  others,  until 
the  third  amended  answer  was  finally  reach- 
ed. Paragraph  II  of  the  appellant's  second 
affirmative  defense  read  as  follows: 

"That  the  defendants  Zipae,  Bauman,  Fuhr- 
berg,  and  ScbaSb  carried  on  their  said  line  of 
bosiness  as  the  German-Amerjcan  Hotel  Com- 
pany, a  corporation,  and  all  of  ita  net  earnings 
were  placed  under  the  control  of  said  Claussen 
Brewhig  Association,  with  the  understanding 
and  agreement  that  the  same  should  be  implied 
toward  the  payment  of  the  note  set  forth  in 
platntifTa  complaint,  and  from  such  proceeds 
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tbfi  Mid  note  wu  (nO  J  paid,  and  the  said  Clant- 
aen  Bmring  Assodation  fraudulently  failed, 
neglected,  and  refused  to  cancel  the  same,  for 
tbt  purpose  of  attempting  to  bold  thia  defend- 
ant, Frank  Atwood,  thereon,  end  applying  the 
money  so  received  on  other  indebtedness  of  said 
defendants  Zipse,  Bauman,  Fuhrberg,  and 
Schaab,  and  of  the  German-American  Hotel 
Company,  to  the  said  Claussen  Brewinf  Absd> 
elation." 

TTpOD  reBpondeDl^s  motloii  tbia  afflnnatlTe 
^ense  was  atritften.  It  was  vigorously  ar- 
gu^  at  tbe  hearing  In  this  conrt  by  coun- 
sel for  the  appelant  that  ttie  lower  court 
erred  In  striking  this  afflrmatlTe  defense, 
that  It  was,  in  tact,  a  plea  cX  payment,  and 
entlQed  to  go  to  the  Jnry  as  snch,  and  timt 
ttie  appellant  had  been  seriously  prejudiced 
by  its  elimination.  The  answer  to  this  con- 
trition is  conduBiTe  from  tiut  record  Itstit 
Paragraph  IT  of  appellant's  tiilrd  amended 
answer  reads  as  follows: 

"This  defendant,  answering  paragraph  IV  of 
said  complaint,  admits  that  he  has  not  paid  to 
the  plaintiff  the  sum  of  $5,000,  bat  alleges  that 
said  note  has  been  fully  paid  by  the  mortgagors 
named  in  the  mwtgage  which  said  note  was 
given  to  secuxe.** 

That  this  was  regarded  by  tbe  trial  court 
upon  the  trial  and  by  counsel  for  all  parties 
hereto  as  a  plea  of  paymoit  Is  evidenced  by 
the  following  cQnoqny/tatoi  from  tbe  state- 
ment of  facts: 

"(After  objection:)  Tbe  Court:  There  Is  a 
plea  of  payment  her^  I  think,  is  there  not) 

"Mr.  Ryan  (counsel  fOr  appellant) :  Yes. 

''Mr.  Henry  (counsel  for  respondent) :  I  have 
no  objection  to  tbeir  proving  any  payment. 

"Tbe  Court:  Tes ;  anything  that  would  go  to 
prove  the  payment.** 

It  is  therefore  clearly  apparent  that  the 
striking  of  paragraph  II  of  the  second  af- 
flrmatWe  defense  was  not  in  any  way  preju- 
dicial to  the  right  of  appellant  to  plead  pay- 
ment, and  we  are  constrained  to  hold  that 
no  reversible  error  was  committed  In  that 
respect. 

[2,  3]  It  is  suggested  in  the  consideration 
that  the  note  is  void  for  illegality  of  con- 
sideration, because  the  Brewing  Association 
was  Interested  in  the  saloon  and  grill,  with- 
in the  meaning  of  the  statute  prohibiting 
snch  financial  activities  on  the  part  of  whole- 
sale liquor  dealers.  Both  the  cases  of  our 
own  and  other  jurisdictions  are  agreed  that 
a  valid  distinction  exists  between  paying  the 
license  fee  directly  or  Indirectly  of  a  ratall 
liquor  dealer,  as  forbidden  by  law,  and  a 
legitimate  financial  transaction  In  regard  to 
mortgages  and  leases.  The  license  had  al- 
ready Issued,  and  this  transaction  was  for 
money  loaned  to  be  used  generally  In  tbe 
business;  and  even  where  a  part  of  the 
money  so  loaned  is  illegally  applied  in  pay- 


ment of  a  llqaor  license  tbe  oonrts  win 
recognise  Che  diviidbiUty  of  ttie  loftn  Into 
its  legal  and  Illegal  parts.  In  re  JtdmsoB 
(D.  a)  224  Fed.  180;  Minnesota  Sandstone 
Co.  T.  dark,  86  Wash.  466.  T7  Pac.  803; 
Borland  t.  Prindle  et  al.  (C.  C)  144  Fed. 
713,  15  Am.  &  Eng.  Ency.  (2d  EdO  P-  9&U 
note  D !  27  Gyc.  pw  1130G. 

The  judgmoit  of  tbe  trial  court  will  be 
affirmed. 

CHADWIGK,  a  J.,  and  PARKER,  FUL- 
LERTON,  and  MOUNTS.  JJ.,  concnr. 


(lOS  Waah.  Kt) 

STATE  ez  reL  HOME  TELEPHONE  ft  TEL- 
EGRAPH CO.  V.  HURN,  Judge  of  Su- 
perior Court.   (No.  16061.) 

(Supreme  Court  of  Washington.  April  3, 1919.) 

1.  CousTB  «=3207  (5)— PaocMDiHO  Wrmotrr 
JoBTBDiCTioM— Amount  Involved.  _ 

The  Supreme  Court  will  not  Issue  a  writ  of 
probibitloa  to  the  superior  court,  on  ground 
that  it  is  proceeding  without  jurisdiction,  where 
tbe  amoant  in  controveray  does  not  exceed 
$200 ;  the  smperlor  courts  amdusicn  as  to  bis 
own  jurisdietien  in  sndi  esse*  being  fin^  in 
view  id  Const  art  4,  |  4.  fiztaig  VpeDate  ju- 
risdiction. 

2.  Convrs  ^»00(8)— CoNsriDcnoit  or  Goir^ 

■TITUTIOR— ScmjcD  COHSrrSUOTIOH. 
A  settled  cmiBtniction  of  a  conatitutlooal 
provirion  relating  to  appeals  to  the  Supraoe 
Court  which  has  long,  prevailed,  should  not  be 
disturbed. 

8.  CouHTs  ^»207((9  -*  OaioiifAL  JnaisDio- 
TiON  —  PfiOHiBinon  —  "State  Officeb"  — 

JUDOB  or  SUPEBIOB  COUBT. 

In  an  application  for  prtAibition  to  the 
superior  court  ft  judge  thereof  is  not  a  state 
officer,  under  Const  srt  4,  {  4,  relating  to  orig- 
inal jurisdiction  of  Supreme  Court  to  issue 
writs  of  prohibition;  his  jurisdiction  not  ex- 
tending to  all  parts  of  the  state,  and  his  right 
to  try  cases  in  counties  other  than  that  In  which 
he  is  elected  being  dependent  upon  a  reqoeat 
from  another  judge  or  the  Gtovenior. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sute 
Officer.] 

4.  Courts  ^=j207(5)  —  Obigimal  Jubisoic- 
Tios  —  AuoDNT  Involved  —  Sevxxal  Ac- 
tions. 

Where  a  plaintiff  has  brought  four  separate 
actions  against  the  same  defendant,  in  deter- 
mining the  amount  involved  upon  the  question 
of  jurisdiction  to  issue  a  writ  of  prohibition  to 
prevent  trial  of  the  four  actions,  the  jurisdie- 
tlonal  amount  Is  determined  by  that  in  each  se- 
tion,  and  not  the  anregate  amount  sought  is 
the  four  actiras. 

En  Banc 

Original  proceeding  by  tbe  State,  on  the 
relation  of  the  Home  Telephone  &  Tdegraph 
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Company,  for  writ  of  proldUtlon  ^Inst  D. 
W.  Htirn.  aa  Judge  of  the  Superior  Coart  In 
and  for  tbe  County  of  SpcAane,  to  prevent 
the  trial  of  certain  actions  peii41ns.  Writ 
denied. 

Post,  Rnasell  ft  Hlgglna,  of  ^ofcu^  for 
petitioner. 

Tnnmr,  Nanm  ft  Nimiin,  of  Spokane^  for 
raqiondent 

ULUN,  J.  1%I8  la  an  original  application 
for  a  writ  of  prohibition,  and  Is  based  upon 
the  following  facts  as  stated  In  the  amended 
petition.  The  Home  Tel^one  &  Tel^apb 
Company,  a  corporatl<m,  Is  «igaged  In  tbe 
business  of  coadnctlng  a  telepbone  system 
In  the  city  of  Spokane.  In  May,  1918,  one 
A.  E.  Powell,  as  plaintiff,  commenced  two- 
actions  against  the  telephone  company  in 
the  superior  court  of  Spokane  county;  one 
being  numbered  06732,  and  the  other  nnm^ 
bered  56835.  In  the  first-named  case  there 
Is  alleged  one  cause  of  action  In  the  com- 
plaint, and  the  prayer  Is  for  the  sum  of  $33 
and  costs.  In  the  second  cause  there  are  six 
causes  of  action  alleged,  and  the  prayer  la 
for  $180  and  costs.  On  June  8,  1918,  Powell 
commenced  two  other  actions  Id  the  same 
court;  one  being  numbered  06883,  and  tbe 
other  numbered  06884.  In  tbe  first  of  these 
last  two  cases,  there  are  set  out  In  the  com- 
plaint 11  causes  of  action,  end  the  prayer  Is 
for  $182.50  and  costs;  and  In  the  second 
cause  there  are  set  out  9  causes  of  action, 
and  the  prayer  Is  for  $180  and  co^ts.  The 
suit  first  mentioned,  or  that  for  $33,  was 
brought  by  Powell  In  his  Indlridnal  capacity. 
In  the  other  actions  he  sues  as  assignee  <it 
various  Indlrldnals;  each  cause  of  action 
alle^ng  a  different  assignor. 

The  purpose  of  the  various  causes  of  action 
is  to  recover  from  the  defendant  for  an  over- 
charge for  telephone  services  rendered  to  the 
rarious  individuals  whose  causes  of  action 
are  stated.  All  of  these  causes  of  action 
are  now  pending  in  the  superior  court  of 
Spokane  county  before  fion.  D.  W.  Hum,  one 
of  the  judges  of  that  court,  or  in  due  time 
win  be  ass^ed  to  the  department  of  the 
court  over  whlcli  he  preddes.  The  petitioner 
claims  that  the  court  has  no  Jurisdiction  to 
bear  and  detnmine  the  causes  until  the 
inattw  of  tbe  overcharge  has  been  filed  with 
and  presented  to  Public  Serrioe  Om^ 
missloai. 

[1]  The  actions  mentioned  are  separate  and 
Individual  actions  brought  by  the  same  plain- 
tiff, but  have  not  been  consolidated  as  one 
action.  At  tbe  thresbold  of  flie  case  we  are 
met  with  a  question  of  Jurisdiction.  From 
the  statement  made  it  appears  that  in  no  one 
of  the  actions  does  the  amount  ot  recovery 
exceed  the  sum  of  $200.  All  the  actions  are 
dvU  in  their  nature  and  brought  at  law  for 
tiie  recovery  of  mon^.    The  Question  In- 
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volved  Is  whether  this  court  has  original 

Jurisdiction  to  Issue  a  writ  of  prohibition 
whoi  the  amount  Involved  Is  less  than  $200. 
For  tbe  purpose  of  this  question,  It  will  be 
assumed,  but  not  decided,  that  the  superior 
court  Is  proceeding  without  jurisdiction. 

Article  4,  I  4,  of  the  Constitution  of  this 
state,  reads  as  follows: 

'Vurudtolton.— The  Supreme  Court  Bhall  have 
original  jurisdictioa  In  habeas  corpus  and  quo 
warranto  and  mandamua  as  to  all  state  of- 
ficers, and  appellate  jurisdiction  in  all  actions 
and  proceedings,  exceptins  that  its  appellate 
jurisdiction  shall  not  extend  to  civil  actions  at 
law  for  the  recovery  of  money  or  persona]  prop- 
er^ when  tbe  original  amount  in  controversy 
or  the  valoe  of  the  property  does  not  exceed 
the  sum  of  two  hundred  dollars,  unless  the  ac- 
tion involveB  tbe  legality  of  a  tax,  impoet,  as- 
sessment, toll,  municipal  fine,  or  the  validity 
of  a  statute.  Tlie  supreme  court  shall  also 
have  power  to  Issue  writs  of  mandamus,  review, 
prohibition,  habeas  corpus,  certiorari,  and  all 
otiier  writs  necessary  and  proper  to  the  CDm- 
plete  exerdse  ot  its  appeDate'  and  revisory  ju- 
risdiction. •  *  *•» 

By  this  section  of  the  Constitution  this 
court  has,  first,  original  Jurisdiction  In  ha- 
beas corpus  and  quo  warranto  and  "man- 
damus as  to  all  state  officers" ;  second, 
appellate  jurisdiction  In  all  actions  excepting 
that  the  appelate  jurisdiction  shall  not  ex- 
teod  (a)  to  dvll  actions  at  law  tor  the  re- 
covery of  money  or  personal  property  when 
the  original  amount  In  controversy  does  not 
exceed  the  sum  of  $200,  and  (b)  unless  the 
action  Involves  the  legality  of  a  tax.  Impost, 
assessment,  toll,  municipal  fine  or  the  validity 
of  a  statute;  and,  third,  this  court  has  power 
to  Issue  writs  of  mandamus,  review,  pn>- 
hlbltion,  habeas  corpus,  certiorari  and  alt 
other  writs  necessary  and  proper  to  the  com- 
plete exercise  of  its  appellate  and  revisory 
jurisdiction. 

Owing  to  the  large  number  of  decisions 
covering  various  phases  of  when  a  writ  of 
mandamus  or  prohibition  will  be  Issued  by 
this  court  and  when  it  will  not.  it  Is  im- 
possible here  to  review  them  in  detail.  There 
are  three  Masses  of  cases  which  will  be  re- 
ferred to,  the  last  of  whlcih  will  Involve  the 
predse  question  here  for  determination.  O&t 
class  is  when  an  application  Is  made  for  a 
writ  ot  prohibition  and  the  superior  court 
is  proceeding  without  Jurisdiction  and  there 
is  no  mention  of  the  amount  In  controversy- 
Aa  a  type  of  this  class  the  case  of  State 
ex  rel.  Martin  v.  Superior  Court,  97  Wash. 
358.  166  Pac.  630,  L.  R.  A.  1917E1,  905,  may 
be  dted.  There  the  superior  court  was  pro- 
ceeding without  Jurisdiction  and  there  is  no 
mention  In- the  opinion  as  to  the  amount  in 
controvMsy.  The  record,  however,  shows 
that  the  amount  was  very  much  in  excess  of 
^00.  In  that  case  the  writ  was  directed  to 
issue. 

Another  class  of  cases  is  where  the  si^ 
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peiior  conrt  bad  JarlsdictloD,  but  the  amount 
in  cootroTers7  was  less  tban  |a0O.  In  tbls 
class  It  has  been  repeatedly  held  that,  under 
the  constitutional  provision  above  quoted, 
this  court  has  no  power  to  Issue  a  writ  of 
prohibition  or  other  writ  whfdi  woald  ac- 
complish the  review  of  the  judgment  of  the 
superior  court  by  this  court.  The  recent 
case  of  State  ex  reL  Swan  v.  Superior  Court, 
177  Pac.  079,  is  the  last  of  the  cases  so 
holding. 

The  third  class  of  cases,  and  the  one  to 
which  the  present  case  belongs.  Is  where  the 
superior  court  Is  proceeding  without  Juris- 
diction and  the  amount  Involved  does  not 
exceed  the  sum  of  $200.  Upon  this  question, 
in  State  ex  rel.  AUadio  t.  Superior  Court, 
17  Wash.  54,  48  Pac.  733,  it  was  held  that 
a  writ  of  prohibition  would  issue  where  the 
superior  court  was  proceeding  in  an  action 
without  ]nris<Uction  and  the  amount  InvolT- 
ed'was  less  than  9200.  Detailed  references 
will  not  be  made  to  the  earlier  dedstoos  not 
dted,  but  referred  to  in  that  case,  because 
if  tiiat  case  Is  now  the  law  llie  cases  upon 
wbleh  it  Is  based  are  likewise  the  law,  and. 
convmely,  if  it  has  been  overruled,  and  not 
revlTed,  Uie  earlier  cases  tdiare  the  same  fiite. 

Id  State  ex.  reL  Hclntyra  v.  Superior 
Court.  21  Wash.  106,  67  Pac.  302.  it  was 
held  that  writ  of  nuindamus  would  not  issue 
to  compel  the  superior  court  to  take  juris- 
diction of  a  cause  where  the  amount  in  con- 
troversy did  not  exceed  the  sum  of  $200. 
This  case  does  not  mention  the  Alladio  Case, 
but  the  rules  stated  in  the  two  cases  are  In 
direct  conflict.  In  State  ex  rel.  Gillette  r. 
Superior  Court,  22  Wash.  4901,  91  Pac.  158, 
It  was  held  that  a  writ  of  review  would  not 
Issue  to  review  a  Judgment  of  the  superior 
court  dismissing  an  appeal  firom  the  justice 
of  the  peace  court  of  that  county,  for  want  of 
jurisdiction. 

In  State  ex  rel.  Fuller  t.  Superior  Court, 
31  Wash.  96,  71  Pac.  722,  It  was  held  that 
a  writ  of  prohibition  would  not  issue  to 
restrain  a  judge  of  the  superior  court  from 
proceeding  with  a  cause  without  jurisdiction 
where  the  amount  did  not  exceed  the  sum  of 
$200.  In  the  opinion  In  that  case  the 
Alladio  Case,  supra,  Is  referred  to  and  In 
effect  overruled.  With  the  decision  there 
rendered  the  rule  became  settled  that  a  writ 
of  prohlbltlcm  would  not  Issue,  where  the 
superior  court  was  proceeding  without  juris- 
diction and  the  amount  Involved  would  not 
exceed  $200.  That  Is  still  the  law  upon  the 
question,  unless  the  rule  of  the  Alladio  Case, 
and  the  earlier  cases  which  it  referred  to,  is 
revived  by  subsequent  decisions. 

In  State  ex  rel.  Wood  v.  Superior  Court, 
76  Wash.  27,  135  Pac.  494,  the  Alladio  Case, 
together  with  other  decisions,  was  dted  in 
support  of  the  general  proposition  that, 
where  the  superior  court  is  proceeding  with  a 


case  without  first  having  acquired  Jurlsdle- 
tioD,  a  proper  case  Is  presented  for  the  issu- 
ance of  a  writ  of  prohibition.  In  that  case 
the  question  of  the  amount  In  controversy  is 
not  considered  as  an  element  in  the  case. 
While  the .  c^inlmi  may  not  so  state,  the 
amount  there  involved  was  In  excess  of  ^300. 

In  State  ex  reL  Prentice  v.  Superior  Oonrt, 
86  Wash.  00,  149  Pac.  321,  the  AUadio  Case 
Is  again  referred  to.  In  that  case  the  ques- 
tion was  whether  the  writ  would  Issue  when 
the  court  had  jurlsdicti(Xi,  but  the  amount 
Involved  was  less  than  $200;  It  was  held 
that  It  would  not.  In  the  opinion,  answering 
a  request  of  counsel,  apparently,  as  to  what 
was  the  distinction  between  the  Alladio  Case 
and  tbe  case  thai  before  the  court.  It  was 
said,  as  to  the  Alladio  Case,  that  the  conrt 
was  there  proceeding  without  havlAg  ac- 
quired Jurisdiction. 

It  Is  altogether  probaUe  that,  in  writing 
the  opluloua  In  both  the  Wood  and  the 
Prentice  Oases,  Just  referred  to,  the  court 
oveilooked  the  fact  that  tbe  Alladio  Case 
bad  been  previously  overruled.  It  was  ob- 
viously, however,  not  the  intention  Of  tlie 
conrt  in  either  those  cases  to  revive  the 
role  of  that  cas^  becanee  the  exact  question 
was  not  bdng  presented  or  cm^dered.  It 
cannot  be  said  in  reason  that  the  reference 
In  theae  two  opinions  to  the  Alladio  Oue 
Is  sufficient  to  jnsttfy  the  conclusion  that  it 
was  the  intention  of  the  conrt  to  revive 
the  rale  of  that  case  and  thus  lH«athe  life 
into  a  role  whldi.  had  long  since  ceased  to 
exist 

It  is  now  Uie  settled  doctrine  of  this  court 
that  the  writ  will  not  issue  where  tbe  so* 
perior  court  Is  proceeding  without  jurla- 
diction  and  the  amount  in  controversy  does 
not  exceed  $200.  In  such  a  case  the  judg- 
ment of  the  superior  court  upon  the  question 
of  its  Jurisdiction  is  final  and  conclusive. 
In  Leites  v.  Peterson,  68  Wash.  474.  123  Pac 
773,  it  was  said: 

"So  that,  before  appellants  could  be  granted 
any  relief  in  this  action,  it  must  be  determined 
that,  in  an  action  unquestionably  falling  with- 
in the  constitutioDal  limitation,  the  court  be- 
low acted  erroneoudy.  That  cannot  be  in- 
quired into  by  this  court,  irrespective  {if  the 
manner  in  which  the  question  is  presented, 
whether  by  direct  appeal,  or  indirectly  by  writs 
of  review,  mandamas.  or  prohibition.  This 
has  been  determined  so  frequently  that  it  must 
be  regarded  as  established.  Under  our  Consti- 
tutioD,  the  superior  court  is  made  the  sole  judge 
of  its  own  jurisdiction  in  all  cases  involviDg 
less  tban  $200,  and  Its  judgment  in  asserting 
or  refusing  jurisdiction  in  all  audi  cases  ii 
final.  If  it  commit  error,  there  is  no  remedy. 
Finality  must  rest  somewhere,  whatever  be  the 
character  of  the  Judgment,  and  in  matters  in- 
volving lese  than  $200  that  finality  la  in  the 
court  below." 

It  is  said,  however,  that  tbls  court,  la 
State  ex  reL  Arthur  t.  Superior  Court,  68 
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Wash.  87,  107  Paa  876,  caused  the  writ  of 
pndilbltlon  to  lasne  wtaoi  the  sapertor  court 
was  proceeding- without  JurlsdlctloD  knd  Uie 
amount  loTolved  was  less  than  $200.  With 
tUs  interpretation  of  the  case  we  cannot 
agree.  A  careful  reading  of  the  opinion  will 
show  that  the  real  'amonnt  In  controversy 
there  was  at  least  doable  ?200. 

The  case  of  State  ex  rel.  Davis-Smith  v. 
Clausen,  65  Wash.  156,  117  Pac.  1101, 
37  I*  R.  A.  (S.  S.)  466,  Is  easily  distinguish- 
ed. There  the  amount  in  controversy  was 
less  than  $200,  but  the  application  was  for  a 
writ  of  mandamus  directed  to  a  state  officer. 
That  case  falls  squarely  within  that  provl- 
sloQ  of  the  Constitution  which  authorizes  a 
writ  of  mandamus  as  to  all  state  oflSeers. 
The  $200  limitation  snbeequently  appearing 
in  the  same  section  does  not  apply,  where 
the  application  is  for  a  writ  of  mandamus 
to  a  state  officer. 

[Z]  We  are  Invited  to  consider  again  the 
meaning  of  the  constitutional  language  above 
quoted  as  an  original  question,  and  hold 
Uiat  thereunder  a  writ  of  prohibition  may  be 
issued  by  this  court,  when  the  trial  court  is 
proceeding  without  Jurisdiction  and  the 
amount  In  nmtroversy  is  less  than  $200.  The 
question  has  been  repeatedly  considered  by 
this  court,  and  the  view  taken  as  above  In- 
seated.  We  think  that  the  settled  con- 
struction which  has  so  long  prevailed  should 
not  be  disturbed.  Were  the  questim  an 
apea  one,  we  would  not  be  disposed  to  take 
a  view  different  from  that  whicli  has  be«i 
Tdterated  in  the  prerioos  holdings  of  this 
court. 

13]  This  brings  us  to  the  second  question 
In  this  case,  and  one 'which  we  deem  of 
minor  Importance.  This  question  Is  whether 
a  Judge  of  the  superior  court,  In  an  appli- 
cation of  this  character,  Is  to  be  considered 
a  state  officer.  This  question  must  l>e  an- 
swered in  \he  negative.  The  application  is 
for  a  writ  of  prohibition  directed  to  Hon. 
D.  W.  Hurn,  as  Judge  of  the  superior  court 
of  Spokane  county.  The  Jurisdiction  of  such 
a  court  does  not  extend  to  all  parts  of  the 
state,  while  the  process  thereof  does.  It  Is 
true  that  a  Judge  of  the  superior  court  may 
exercise  Jurisdiction  in  a  county  other  than 
that  for  which  be  is. elected,  yet  he  can  do 
so  only  at  the  request  of  the  regularly  elect- 
ed Judge  thereof,  or  at  the  request  of  the 
Governor.  In  re  Salary  of  Superior  Court 
Judges,  82  Wash.  623,  144  Pac.  029. 

[4]  It  is  also  suggested  that,  since  the 
four  actions  are  by  the  same  plaintiff  and 
against  the  same  defendant,  in  determining 
the  amount  involved  the  aggregate  of  all  the 
actions  may  be  taken  into  consideration.  As 
above  stated,  in  no  one  of  the  actions  does 
the  amount  of  recovery  amount  to  $200. 
The  actions  are  separate  and  independent. 


The  Jurisdiction  as  to  the  particular  case 
must  be  determined  by  the  amount  sought 
to  be  recovered  in  that  action. 

A  recovery  in  one  action  does  not  neceft' 
sarily  involve  a  recovery  in  another,  and  In 
each,  action  recovery  cannot  be  had  unless 
the  plaintiff  therein  shows  that  be  Is  entitled 
thereto.  Gameau  v.  Port  Blakely  Mill  Co., 
20  Wash.  97,  54  Pac.  771;  NaUonal  Surety 
Go.  v.  Bratnober  Lumber  Co.,  67  Wash. 
601,  122  Pac.  337. 

The  writ  will  not  be  Issued. 

MACKINTOSH,  FIULLERTON,  MOUNT, 
MITOHm^L.  TOLAfAN,  PABKSB.  and  HOL- 
COMB,  JJ^  concur. 


(loe  WMh.  US) 

BLEIWEISS  et  uz.  t.'McOUBDT  et 
(No.  Ifi026.) 

(Suprona  Court  of  Wsshlngton.  8, 10l9.) 

1.  Bbokebs  ^»S6(1}t-Couiussion— Bight  or 
Rbcovut. 

Where,  after  plaintiff  bed  failed  to  make  a 
deal  with  a  person  and  had  ceased  all  efforts, 
other  brokers,  to  whom  defendants  had  furnish- 
ed the  same  list  of  property  for  snle  as  that 
furnished  plaintiff,  consummated  deal  with  the 
same  person  for  different  pn^erty,  held  plaintiff 
coald  not  recover. 

2.  Bbokkbs  «»54— l^rADinEss  and  Willinq- 
NEBS  or  Paktt  Pbocubbd. 

Plaintiff  broker  was  not  entitled  to  com- 
pensation unless  he  found  a  person  able  and 
willing  to  purchase  upon  the  terms  which  he 
was  authorized  to  sell. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Action  by  S.  S.  Blelwelsa  and  wife 
against  "L.  L.  M cCurdy  and  others,  Sdiuyler 
Arnold  interval^.  Judgmoot  for  defendants, 
and  plalntlfls  and  Intervener  appeal.  Af- 
firmed. 

Samuel  R.  Stem,  of  Spokane,  for  appellant 

Bleiwelss. 

Oscar  Cain,  of  Spokane,  and  M.  O.  Pickett, 
of  Waitsburg,  for  intervener. 

Walter  White  and  Cannon  As  Ferris,  all  of 
Spokane,  for  respondents. 

MACKINTOSH,  J.  [1]  The  parties  to  this 
action  entered  Into  the  following  contract : 

"Spokane,  Washington,  April  20th,  1916. 
"This  agreement  entered  into  between  the 
Coleman  Realty  Company,  and  S.  S.  Bleiwelss: 
It  Is  agreed  that  the  said  Gelemau  Realty  Coop- 
pany  will  furnish  the  necessary  expenses  and 
such  assistance  to  the  said  S.  S.  Blciweiss  who 
is  to  act  as  their  agent;  on  completion  fit  any 
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tract  of  land  or  any  other  traosactloD  tliat  the 
■aid  S.  S.  Bleiweisa  la  interested.  The  ex- 
pensea  are  to  be  deducted  from  gtom  amount 
recelred  from  said  tranaaction  and  balance  of 
proat  to  be  divided  eqaaUr  between  the  said 
Coleman  Bealty  Go.  and  S.  S.  Blelweiss.  . 

'*This  contract  to  extend  for  the  period  of  one 
rear.  [Signed]  Coleman  Realty  Ga,  Per  L.  L. 
McCurdr.   8.  S.  Blelwelaa" 

— the  Coleman  Bealty  Company  being  com- 
posed ot  the  re^ndents  Col^an  and  Me- 
Curdy.  The  appellant  Is  seeking  to  recover 
what  he  claims  Is  his  sbaxe  of  the  profits  re- 
sulting from  the  transfer  of  certain  parcels 
of  land  which  he  claims  to  have  been  Instru- 
mental in  negotiating.  When  the  contract 
was  entered  into  the  respondents  furnished 
the  appellant  with  a  listing  of  Montana 
property,  which  was  owned  by  them,  or 
which  was  In  their  hands  for  the  purpose  of 
exchange  or  trade.  -  The  same  listing  was 
furnished  to  other  agents  who  were  then  em- 
ployed similarly  as  was  the  appellant;  the 
terms  and  conditions  of  their  employment 
being  the  same  as  ttiat  of  appelant  These 
listings  contained  prices  upon  each  piece  of 
property,  and  included  the  lands  the  subject 
of  this  suit  among  a  great  many  other  par- 
cels. A  corporation  whose  place  of  business 
was  at  Walla  Walla,  through  its  agent  Hail, 
was  at  the  time  looking  for  the  exchange  of 
proputy  which  it  owned  in  this  state  for 
Montana  property.  Included  to  the  listing 
was  certain  property  which  was  owned  by 
the  respondent  McCurdy  indlTldually,  and 
also  included  land  which  the  respondents 
had  reason  to  believe  could  be  bought  reason- 
ably and  then  used  by  them  in  th^r  ex- 
diange  business.  The  appellant  came  in  con- 
tact with  Hall,  and  made  an  effort  to  Inter- 
est him  in  the  exchange  of  the  pr<^rty  of 
his  corporation  for  Montana  lands.  Numer- 
ous negotiations  were  had  back  and  forth, 
which  resulted  in  the  appellant  offering  Mon- 
tana lands  known  as  the  Hirschberger  lands, 
consisting  of  3,S00  acres,  and  the  Qulgley 
lands,  consisting  of  1,679  acres.  These  deals 
were  not  consummated  for  the  reason  that 
the  Hirschberger  lands  were  retorted  to 
have  been  sold,  and  Hall  refused  to  investi- 
gate the  Qulgley  lands  or  to  seriously  con- 
sider them.  The  appellant  then  ceased  his 
effort  to  close  the  trade  with  Bail  for  these 
two  pieces  of  property. 

Among  the  other  agents  of  the  respondents 
were  Lloyd  &  Sherman,  who  had  listings 
from  the  respondent  prior  to  the  appellant's 
employment,  and  who  had,  also  prior  to  the 
appellant's  employment,  known  that  Hail 
was  in  the  market  for  a  trade,  and  bad  been 
attempting  to  interest  him  in  an  exchange 
for  the  Montana  lands.  In  September,  1916, 
they  worked  up  a  trade  which  involved  the 
property  known  as  the  Healey  lands,  consist- 
ing of  1,915  acres,  which  the  respondent  Mc- 
Curdy ^ad  to  buy  in  order  to  consummate 
the  trade  as  it  was  finally  made.  In  addition 


to  the  Healey  lands  there  were  Involved  the 
1,670  acres  known  as  the  Qulgley  lands. 
Lloyd  ft  Sherman,  some  time  after  tbe  ap- 
pellant had  ceased  his  n^otlations  with 
Hail,  made  a  trip  to  Montana  with  HaD  for 
the  purpose  of  investigating  the  property,  and 
through  the  efforts  of  Lloyd  &  Sherman  a 
trade  was  arranged  with  the  Babcock  Com- 
pany, through  Hall,  whereby  the  Babcodc 
Company  took  the  Healey  lands  and  the 
Qulgley  lands  In  exchange  for  property  In 
Washington;  the  terms  of  tbe  trade  and  some 
of  the  property  on  both  sides  of  the  trade  be- 
ing entirely  different  from  that  about  which 
the  appellant  and  Hail  were  negotiating. 

[2]  In  order  for  the  appellant  to  be  entitled 
to  compensation  or  an  accounting,  he  must 
have  found  a  person  able  and  willing  to  pur- 
chase the  property  uiwn  the  terms  which  he 
was  authorized  to  s^l  at,  and  wlilcli  terms 
must  have  been  satisfactory  to  his  principal, 
and  It  Is  not  suffldent  that  the  appellant 
should  have  introduced  a  person  who  subse- 
quently completed  negotiations  for  other 
property  of  the  principal  through  another 
agent  who  had  a  similar  listing  to  that  in 
tbe  hands  of  the  atq;>ellant.  As  was  said  In 
Frlnk  Gilbert,  63  Wash.  892,  101  Pac. 
1088: 

"Where  several  brokers  have  the  same  prop- 
erty listed  for  Bale,  although  each  has  contrib- 
uted to  the  result,  the  one  whose  effort  was  tbe 
efficient  cause  of  the  sale  is  entitled  to  recover 
the  commission.  *  *  *  In  the  absence  of  all 
coUuaion  on  the  pert  of  tbe  vendor,  tbe  agent, 
through  whose  instrumentality  tbe  sale  is  car- 
ried to  completion,  is  entitled  to  the  conunts- 
aion." 

But  In  this  case  the  appellant's  right  of 
recovery  Is  not  as  strong  as  In  a  case  similar 
to  the  one  Just  quoted  from,  where  two 
agents  have  presented  the  same  piece  of 
property  to  a  prospective  purdiaser  and  the 
sale  is  finally  consummated  through  one  of 
them,  although  the  other  may  have  been  the 
one  who  originally  interested  the  purchaser, 
for  here,  Hail  did  not  first  become  interested 
in  doing  business  with  the  respondent 
through  the  instrumentality  of  the  appellant, 
and  the  deal,  as  finally  made,  did  not  Involve 
the  same  property  tb&t  the  appellant  had 
presented  to  Hall,  nor  was  It  made  In  ex- 
change for  tbe  same  property  which  Hall  was 
offering  to  the  api>ellant  in  exchange,  nor 
were  the  terms  of  the  exchange  the  same  as 
those  being  considered  by  the  appellant  and 
HaU.  This  case,  although  the  record  and 
briefs  are  voluminous,  presents  but  a  qnes- 
tion  of  fact,  and  that  question  must  be  re- 
solved against  tbe  appellant,  for  tbe  reason 
that  he  was  not  instrumnital  in  consummat- 
ing the  exchange  whldi  took  place;  It  was 
negotiated  by  other  agents  after  he  had  at- 
tempted and  failed  to  make  an  entirely  dif- 
ferent deal  with  the  same  parties,  and  bad, 
as  we  are  satisfied  from  the  erldenc&  aban- 
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doaed  all  hope  of  effecting  an  exchange,  and 
had  ceased  all  effort  In  that  regard.  The 
Judgment  of  the  lower  court  was  correct  In 
denying  him  recovery. 
Judgment  affirmed. 

CHADWICK,  C.  J.,  and  MAIN,  TOLMAN, 
and  MITCREiji,  JJ^  ctmcur. 


OOB  WMh.  488) 

<SAHPNEYS  et  ux.  t.  IBWIN  at  n. 
(Mo.  15148.) 

(Supreme  Court  of  WaiUngbm.  April  &  1A19.) 

1.  FbAUD    «E92a  —  PUBOHAOEB  —  MXAHS  OT 

Knowixdoe. 
Even  though  a  purchaser  of  real  estate  in- 
spected the  property,  he  would  not  be  charged 
with  knowledge  of  facts  which  were  peculiarly 
within  the  knowledge  of  the  vendor,  and  which 
could  not  be  easily  ascertained  by  an  investiga- 
tion. 

2.  Fkaud  «=9lS— Matuulitt  of  MisivU' 

SENTATION. 
To  deceive  a  purdiaser  of  real  estate  rela- 
tive to  the  earoingB  of  the  property  is  to  de- 
ceive concerning  a  material  matter,  and  when 
each  misrepresentations  are  proven,  they  entitle 
the  purchaser  to  relief. 

8.  Fbaud  «B»22(l>—MxBBBPnnurTAnon— No- 
tice. 

Although  a  porcfaaser  of  a  building  contain- 
ing IS  apartments  Inspected  the  building,  he  had 
a  right  to  rely  upon  a  statement  of  the  vendor 
as  to  the  income  from  the  bailding,  not  being 
required  to  visit  each  of  the  18  apartments  and 
inquire  of  tbe  tenants  therein  lie  amount  of 
rent  being  exacted. 

i.  PbAUD    4=920  — HiSBEFBESBHTATIOn —IH- 
COllE. 

Where  a  vendor  of  a  building  containing  18 
apartments  furnished  a  written  statement  of 
the  revenue,  showing  in  the  statement  18  apart- 
ments, the  fact  that  two  of  sudi  apartments 
were  vacant  when  tbe  purchaser  inspected  the 
building  did  not  charge  him  with  knowledge  that 
.such  apartments  when  rented  had  at  no  tlm« 
produced  the  amount  qiecifled  in  the  statemoit. 

5.  Appbai,  and  Ekro«  •esslOOlCl)  — Matters 
OP  Fact— Stjfficiemct  op  Evidence. 

The  court  on  appeal  is  not  permitted  to 
weigh  the  testimony,  but  only  to  determine 
whether  tbere  was  such  substantial  evidence,  if 
believed  by  the  jury,  as  would  sustain  the  vei^ 
diet. 

6.  PBACTD   €=964(1)  —  MlBBEPBEBBNTATION  — 
QTTESTION  fob  JtTBT. 

In  action  by  purchaser  of  building  for  dam- 
ages for  fraud,  whether  a  statement  as  to  rev- 
enue of  building  was  given  purporting  to  con- 
tain fscts,  or  whether  it  was  intended  as  a 
mere  expression  of  an  opinion  as  to  possible 
fiiture  Income,  Md  for  jury. 


T.  Fbaitd  ^s>60,  58(1)— Proop. 

Fraud  is  never  presumed,  and  must  be  es- 
tablished by  evidence  which  is  dear  and  con- 
vincing. 

8.  Fbaud  «=>54— Evidbitce— Uatekialitt. 

In  an  action  by  a  purchaser  of  a  building 
for  damages  for  misrepresentation  as  to  the 
income  from  the  building,  evidence  thst  defend- 
ant prior  to  sale  had  desired  to  lease  the  prop- 
erty to  the  witness  for  a  certain  amount  and 
allow  him  a  rebate  at  tbe  end  of  eadi  month 
dwuld  hava  been  admitted  aa  taodlng  to  prove 
whether  defendant  had  a  preeoneeired  iBteutifm 
to  defraud  and  aa  (Karing  upon  whether  a  state- 
ment as  to  revenue  was  made  as  a  matter  of 
oittnitm  or  aa  a  statement  of  fact. 

9.  Fbatjd  «=»52— Evidence— ADiaasiBiUTT. 

Where  fraud  Is  charged,  tbe  strict  rules  of 
evidence  sre  relaxed  in  order  that  every  material 
circumstance,  though  remote,  may  be  shown. 

10.  Appeal  and  Ebbor  «s»1056<1)  —  Haeh- 
less  Error— Exclusion  op  Evidence. 

In  an  action  by  a  purchaser  of  an  apart- 
ment building  for  damages  for  misrepresenta- 
tion as  to  income,  while  evidence  that  defend- 
ant prior  to  sale  had  desired  to  lease  property 
to  witness  for  a  certain  amount  and  allow  a 
rebate  at  the  end  of  each  month  ahonld  have 
been  admitted,  refusal  of  court  to  recdve  msh 
evidence  waa  not  sufficient  of  itsdf  to  justify  a 
reversaL 

Department  I. 

Appeal  from  Superior  Court,  King  Ooan- 
ty;  MUchell  GHlUam,  Judge. 

Action  by  W.  v.  Champneys  and  wife 
against  T.  I<.  Irwin  and  wife  From  Judg- 
ment for  defendants,  plalntlffa  aptwaL  Re- 
versed and  remanded. 

Trefethui  &  Flndl^  and  Cole  &  VcXbj, 
all  of  Seattle,  for  appellants. 

Preston,  Thorgrlmson  &  Turner,  of  Seat- 
tle, for  respondentSL 

MAIN,  J.  The  plaintUts  brought  this  ac- 
tion for  the  purpose  of  recovering  damages 
for  fraud  alleged  to  have  been  practiced  on 
them  in  the  exchange  of  real  estate.  After 
the  issues  were  framed  the  cause  came  on  for 
trial  before  tbe  court  and  a  Jury.  At  the 
conclusion  of  tbe  plaintiffs'  ertdoice.  the  de- 
fendants challenged  the  1^1  sufficiency 
thereof,  and  moved  the  court  to  withdraw 
the  case  from  the  Jury  and  enter  a  Judgment 
of  dismissal.  This  motion  was  sustained, 
and  a  judgment  accordingly  entered.  The 
plaintiffs  appeal. 

The  facts  may  be  summarized  as  follows : 
For  many  years  prior  to  1916  the  appellants 
had  been  the  owners  of  a  ranch  in  Okano- 
gan county,  consisting  of  approximately  660 
acres,  all  of  which  was  In  a  good  state  of 
cultlvatitm  except  about  80  acres.  The  re- 
fiftondents  were  the  owners  of  an  apartment 
house  In  Seattle,  known  as  the  Carlysle 
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Apartments.  The  appelUmtB  had  listed  their 
landi  for  sale  with  <me  J.  E.  Oletner,  a  real 
estate  agent  located  In  Seattle.  Durii^  the 
earl7  sprins  of  the  year  1916  Glebner  and 
the  respondent  T.  L.  Irwin  began  negotla- 
tlons  looking  to  the  exchange  ot  the  apart- 
moit  house  for  the  ranch.  In  the  course  of 
fliese  negotiations  Irwin  delivered  to  Gleh- 
ner  a  statement  which  purported  to  be  a  de- 
scription of  the  apartment  house,  Its  loca- 
tion, the  amount  of  reraine,  and  the  expens- 
es. Under  the  head  ot  reraiue  was  the  Art- 
lowing  redtal: 

<  six-room  ApartDwati  at  |tt   |M> 

U  fimr-room  apartnwati  at  |30  MO 

«600 
12  monthj 

97.200  IMF  yr. 

The  expenses  as  itemized  totaled  $1394. 
The  statement  further  recited : 

"Net  Income,  |B,806  annually,  nils  Is  8  per 
ct  on  S76,00a" 

After  receiving  this  statement,  Glebner 
sent  It  by  letter  to  the  appellant  W.  Y. 
Champneys.  A  f^  days  later  the  appel- 
lants came  to  Seattle  for  the  purpose  of 
looklDg  over  the  apartment  house.  Tbey, 
with  Glebner,  met  Irwin  at  the  bouse,  and 
spent  about  an  hour  and  a  half  In  looldiw  it 
over.  Subsequoitly,  and  on  the  same  day 
or  the  day  following,  a  pn^Kuttlon  was 
made  by  the  appellants  to  Irwin  for  an  ex- 
change. After  this  proposition  was  made, 
the  appellants  returned  to  the  rantUx  in 
Okanogan  county,  and  Irwin  accompanied 
them  for  the  purpose  of  locAli^  over  the 
same.  The  result  was  that  a  contract  of 
exfdunge  was  entered  Into^  and  thereafter 
deeds  were  exchanged.  After  making  the  ex- 
change, Irwin  took  a  lease  oa  the  apartment 
bouse  for  one  year,  but  a  few  months  later 
this  was  canceled,  and  the  appellants  went 
Into  possession.  Irwin  took  possession  of 
the  randi,  and  a  few  mwths  l&ter  sold  It  to 
a  third  person. 

[1]  The  appellants  bring  the  action,  claim- 
ing that  a  fraud  was  practiced  on  them  In 
a  number  of  respects.  \Vlthoat  reviewing 
the  vartoos  items  of  frand  charged,  it  may 
be  said  we  are  in  accord  tWlth  fbe  views 
expressed  by  the  trial  court  In  dismissing 
the  action  except  for  one  particular.  The 
statement  above  mentioned,  which  la  refer- 
red to  in  the  evidence  as  the  ydlow  slip,  did 
not  correctly  show  the  Income  of  the  prop* 
erty.  Therein  the  Income  was  grossly  over- 
stated. The  question  ther^re  Is  whettier 
the  appellants,  as  a  matter  of  law,  are  to  be 
diar^  with  knowledge  ot  the  falsity  of  the 
statement.  Even  though  th^  Inspected  the 
property,  tbey  would  not  be  charged  with 
toiowledge  of  facts  which  were  peculiarly 
within  the  knowledge  of  the  other  party, 
and  which  could  not  be  easily  ascertained  by 
an  investigation.    Johnson   v.   Byan,  62 


Wash.  60^  112  Pac.  1114;  Blum  t.  Smltb,  66 
Wash.  192,  119  Fac  183;  Smith  v.  Fletcher, 
173  Pac.  m 

In  the  case  last  dted  It  was  said: 

"But  this  court,  in  a  line  of  cases  extending 
trom  -its  eartkst  history  down  to  the  recent 
case  ot  Eyers  v.  Barbank  Co.,  97  Wash.  230, 
166  Fac  666.  has  adhered  to  the  rule  that, 
where  facta  are  peculiarly  within  the  knowledge 
of  the  vendor  and  difficult  of  ascertainment  by 
the  vendee,  the  vendee,  who  relies  on  the  ven- 
dor's word,  is  entitled  to  rescind  for  misrepre- 
sentation as  to  material  facts,  altboagh  he  may 
have  in^tected  the  land  and  made  some  Investi- 
gation of  the  BUhJsct^natter  of  tlte  represeuta- 
tions^" 

[2]  To  deceive  relative  to  the  earnings  of 
a  property  Is  to  deceive  concerning  a  materi- 
al matta*,  and,  when  such  misrepresenta- 
tions are  proven,  oiUtied  the  injured  to  re- 
lief. The  statement  of  net  Income,  when 
made,  must  be  true.  Tacoma  v.  Tacoma 
Light  &  Water  Co.,  17  Wash.  458,  50  Pac 
55;  Hayes  &  Porter  v.  Wood,  86  Wash.  254. 
150  Pac  1. 

[S]  The  appellants  had  a  tlgbt  to  rely  up- 
on this  statement,  and  it  cannot  be  said  as 
a  matter  of  law  that  tiie  folslty  thereof 
coald  have  been  ascertained  by  reasonable 
Investigation.  Wbat  the  Income  of  the  prop- 
erty was.  was  a  matter  peculiarly  within  the 
knowledge  of  the  owner  ot  the  apartment 
house.  There  Is  no  rule  of  law  which  re- 
quired the  appellants  to  act  on  the  assump- 
tion that  the  statement  as  to  the  matter  of 
IncfHue  was  fitlse.  To  determine  whether  the 
statement  made  as  to  the  income  was  cor- 
rect or  Incorrect,  the  aK>ellanta  were  not  re- 
quired  to  visit  ea(±  of  the  eighteen  apart- 
ments and  Inquire  ot  the  tenants  therein  the 
amount  of  rent  b^g  exacted.  In  order  to 
determine  whether  they  were  b^ng  decdved. 

[4]  It  is  said  that  appellante  knew  that 
two  or  three  of  the  apartments  were  not 
rented  at  the  time  thc^  looted  at  the  proper- 
ty, and  that  therefore  they  were  charged 
with  knowledge  that  the  statement  of  income 
was  Incorrect  Whether  tbey  knew  at  that 
time  that  any  of  die  apartments  were  not  oc- 
cupied may,  under  the  evidence,  be  doubtful, 
but  assuming  that  tbey  did,  this  would  only 
charge  them  with  knowledge  that  the  state- 
ment was  incorrect  In  so  far  as  It  indicated 
a  revenue  from  the  apartments  whlcb  were 
then  not  occupied.  It  did  not  charge  them 
with  knowledge  that  those  apartments,  wh^ 
rented,  had  at  no  time  produced  the  amoant 
specl0ed  in  the  statement 

The  statemoit  was  a  gross  exaggeration 
of  the  facta  as  to  the  Income  of  the  proper- 
ty, which  fiicto  were  peculiarly  within  the 
Icnowtedge  of  the  owner,  and  the  falsity 
thereof  could  not  readily  have  been  ascer- 
tained by  a  reasonable  investlgatlou.  Ir- 
win, however,  claims  that  the  statonent  was 
not  given  for  the  purpose  of  showing  pim- 
ent  ve  past  Income,  but  for  the  purpose  ot 
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diowlng  what  Qie  apartments  could  be  made 
to  bring  in  and  tlie  percentage  Uiat  would 
be  earned  at  anch  prices.  He  was  called  as 
a  witness  for  the  plaintiff,  and  testified  tliat 
the  statement  was  not  given  as  showing  a 
present  fact  as  to  the  Income,  but  the  pos- 
sible Income  that  the  property  could  be  made 
to  produce.  Glebner  teaUfled  that  the  state- 
ment from  Irwin  was  given  to  him  as  an  up- 
to-date  statement,  and  that  Irwin  said  at 
the  time,  "I  will  give  yon  a  statem^t  of  the 
Carlysle  Aiartmenta."  Champneya  testtfled. 
"I  relied  on  Mr.  Irwin's  scrap  of  paper," 
and  that  Irwin  had  told  him  tiiat  every 
word  stated  was  true.  It  Is  argned  that 
nnder  this  evidence  the  court  was  warrant- 
ed In  withdrawing  the  case  tnm  the  Jnry 
because  there  was  a  failure  to  show  that  the 
statement  had  beai  given  purporting  to  be 
a  statement  of  facts,  and  not  an  (^Inlcn  as 
to  the  future  possible  Income. 

There  is  farther  testimony  that  Irwin  had 
stated  to  a  number  of  penKHU,  subsequent  to 
the  transaction,  that  he  did  not  want  Ouunp- 
n^s  to  come  Into  poas«nlon  of  the  apart- 
ment house  until  after  he  bad  had  the  op- 
portunity to  dispose  o<  the  farm  because  he 
bad  made  from  925,000  to  ^30,000  on  the 
tramaction,  and  he  was  afraid  that  when 
the  Champneys  knew  the  exact  facts  an  ac- 
tion would  be  brought  to  rescind  the  8al& 

[i,  I]  There  being  a  challenge  to  the  8u^ 
flidency  of  the  evidence  at  the  float  of  plain- 
tUTs*  case,  the  court  Is  not  permitted  to 
wdgh  the  testimony^  but  tmly  detennlne 
whether  there  is  sach  substantial  evidence  If 
bdieved  1^  the  Jury,  as  would  sustain  a 
verdict  The  jury  would  have  had  the  right 
to  disbelieve  the  testimony  of  Irwin,  or  of 
other  witnesses.  Whether  the  statement  was 
given  purporting  to  contain  facts,  or  whether 
It  was  intended  as  a  mere  expression  of  an 
opinion  as  to  the  possible  future  income^  was 
a  Jury  question. 

17]  We  have  not  overlooked  the  general 
rale  that  fraud  is  never  presumed,  and  mast 
be  established  by  evidence  which  is  clear 
and  convincing.  The  evidence  here  is  such 
that  the  Jnry  had  a  right  to  conclude  that  it 
met  the  requirements  of  this  rule.  We  think 
the  trial  court  erred  In  withdrawing  the 
case  from  the  Jury. 

[I]  Since  the  case  must  be  retried,  there 
Is  another  question  of  minor  importance 
which  should  be  considered.  Upon  the  trial 
a  witness,  Geo.  F.  Gates,  a  former  lessee  of 
the  apartment  house,  testified  that  Irwin, 
after  he  had  acquired  Gates*  Interest  In  the 
unexpired  term  of  the  lease,  -desired  to  re- 
lease the  property  to  him  for  $360  i>er 
month  and  rebate  at  the  end  of  each  month 
$75  of  the  rent;  this  for  the  purpose  ot 
making  a  fdiowlng  as  a  basis  of  Income  up- 
on which  to  sell  the  property,  as  $275  pet 
month  did  not  show  a  sofficlent  income  as  a 


basis  for  sudi  a  sale  as  he  (Irwin)  would 
want  to  make.  After  ttiis  evidence  was  re* 
celved,  upon  motion  it  was  stridden.  WUle 
this  was  not  a  transaction  with  the  pr^smt 
parties^  it  seems  to  us  that^  nnder  the  par^ 
ticular  fiicts  €t  this  case,  the  evidence 
should  have  been  admitted  as  toidlng  to 
show  whether  Irwin,  at  the  time  he  deliver^ 
ed  the  ytSUnr  slip,  bad  a  preconc^ved  In- 
tention to  defraud,  and  as  bearing  upon 
whether  the  statement  was  made  as  a  ma^ 
ter  of  opiultm  or  as  a  statement  of  the  facts. 

[I]  Where  fraud  is  charged,  consistent  with 
the  established  rules  of  law  In  such  cases, 
the  strict  rules  of  evidence  are  relaxed  In  or- 
der that  every  material  idrcumstance,  ttiougb 
remote,  may  be  shown.  American  S.  B.  &  T. 
Ca.  V.  Bremerton  Gas  Co..  90  Wash.  18, 
168  Pac;  776. 

[II]  While  the  failure  to  receive  this  evi- 
dence would  not  be  sufficient  of  Itself  to  jus- 
tify a  revarsnnent  of  the  Judgment,  since 
there  Is  to  be  a  new  trial.  It  seems  best  to 
suggest  what  we  believe  to  be  the  better  rul- 
ing. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

OHADWIGK,  G.  3^  and  MAGKINTOSH 
and  MITGHELL,  JJ.,  concur. 


OM  WMh.  8M) 

BUCHANAN  v.  SCHUBAGH  et  sL 
(No.  1&140.) 

(Supreme  Gourt  of  WasUngton.  April  7, 1919.) 

1.  MOBTGAOU  ^»319(3)  —  RXUASB  —  Evi- 

naif  at. 

lo  actloD  by  bolder  of  note  and  mortgage 
against  mortgagor  who  bad  conveyed  property, 
evidence  held  not  to  show  that  earlier  holder  of 
mortgage  had  released  mortgagor  and  lubstitat- 
ed  the  grantee  sasamfaig  the  mortgage. 

2.  PainciFAx.  AHD  Aoinx  «=»132(1)— Exraif- 

8I0H  or  MOSIOAGB  —  BETJASX  OF  MOST- 
GAOOB. 

As  between  mortgagor  and  a  bolder  of  a 
morteage  and  note,  mortgt^or  was  bound  by  an 
extension  of  the  mortgage,  and  was  not  releas- 
ed from  liability,  where  an  agent  employed  by 
him  to  sell  the  property  and  obtain  a  release 
from  liability  on  the  mortgage  was  cognizant 
of  the  fact  that  the  papers  as  drawn  up  effected 
an  extension;  It  being  immaterial  that  the 
agent  thou^t  he  bad  procured  a  discharge. 

E>^rtmaat2. 

Appeal  from  Superior  Court,  "Slag  County; 
J.  T.  Bonald,  Judge. 

Action  by  James  H.  Buchanan,  as  execu- 
tor, etc.,  against  Max  Schabach  and  others. 
Prom  Judgment  for  plalntlCf,  defendants  ap- 
peal. Affirmed. 
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O.  O.  Felkner.  of  BUensbiirg,  and  Walter 
S.  Fulton,  of  Seattle,  for  appellants. 
W.  A.  Keen^  of  Seattle,  for  respondent. 

HOIiOOMB,  J.  Max  Sdinlncb  and  wife 
and  Oapt  J.  S.  Bolloi^  and  wife,  the  appel- 
lants, were  the  Joint  owners  of  certain 
Improved  real  estate  In  tbe  city  of  Seattle, 
of  the  Talne  of  abont  9S,000.  On  December 
10, 1909,  tbese  parties  executed  and  ddirered 
to  one  Ooldle  Ol  Shlnn  their  note  fbr  94.000, 
payable  ttiree  years  after  date,  securing  tbe 
same  1^  a  mortgage  vpon  the  real  estate 
above  mentioned.  Thereafter  respcmdent's 
testator  purchased  the  mortgage  from  tbe 
First  Mortgage  ft  Savings'  Bank,  the  instm- 
moit  iMlng  assigned  by  Shlnn  to  Oamldge, 
ttie  respondent's  testator^  the  asdgnment 
being  duly  entered  of  record  In  the  office  of 
the  auditor  of  King  county.  It  appears  from 
the  record  that,  about  a  year  after  the  matu- 
rity of  the  note  and  mortgage,  the  appellants, 
through  one  De  i*ritz,  a  realty  agent,  sought 
to  make  a  sale  or  trade  of  the  property  as 
they  were  unable  to  satisfy  the  mortgage,  and 
desired  to  make  some  arrangement  whereby 
they  could  be  most  advantageously  released 
from  liability  thereunder.  This  much  is  con- 
ceded; it  Is  In  connection  with  the  acts  of  De 
Britz  thereafter,  as  agent  for  the  app^- 
lanta,  that  the  evidence  becomes  contradic- 
tory. In  the  first  place,  we  have  little  doubt 
that  De  Brltz  and  the  appellants  clearly  un- 
derstood tliat  the  prime  object  of  De  Britz's 
agency  was  to  secure  the  release  of  the  ai>- 
pellants  txom  their  liability  under  tlie  note 
and  mortgage  by  securing  a  imrchaaer  irtio 
would  assume  racb  lialdllty,  Dor  tuve  we  any 
doubt  of  the'  good  fhith  of  De  Brits  hlms^ 
in  attempting  to  satls&ctorily  folOll  tbe 
terms  of  his  employmoit 

pe  Britz  fliemfter  succeeded  In  secur- 
ing a  purduser  of  ttte  property,  one  Miss 
Gorman,  the  arrangement  b^g  a  trade  to- 
gether with  a  certain  amount  of  cash,  ac- 
cording  to  the  appellants,  "with"  the  as- 
sumption of  the  note  and  mortgage,  accord- 
ing to  reqKmdent,  "without"  The  deed 
from  appellants  to  Miss  Corman  came 
through  one  Miss  Aaskheim,  who  has  no 
other  interest  In  tbe  matter  than  that  of 
having  lent  tbe  use  of  her  name  to  the  trans- 
ferring deed  for  the  purpose  of  facilitating 
the  transfer.  Tbe  deed  under  which  Miss 
Corman  holds.  It  may  be  said,  contains  no 
explicit  assumption  of  the  note  and  mortgage; 
the  words  "subject  to  the  mortgage"  t>elng 
the  only  reference  thereto. 

It  seems  that  the  Corman-De  Brltz  nego- 
tiations were  carried  on,  to  some  extent  at 
least,  In  the  presence  of  the  late  William  P. 
Harper,  of  the  mortgage  company,  holding 
the  note  and  mortgage.  What  was  said  and 
done  by  these  three,  germane  to  the  deal.  Is 
in  ccmfllct;  the  appellants  claiming  tliat  Har 


per  orally  specifically  released  tixeux  and 
substituted  Miss  Corman.  There  is  one  con- 
ceded fact  subject  to  wliatever  explanation 
it  may  be,  which  Is  that  Miss  Corman,  about 
ttiat  thne,  paid  Harper  $500  upon  the  prin- 
cipal of  the  note,  thereby  reducing  It  to 
$3,S00,  and  that  the  note  as  it  then  stood 
for  $3,900  was  extended  by  Harper  for  two 
years,  or  untU  December,  1015. 

Although  denied,  we  will  concede  appel- 
lants' contention  that  Miss  Corman  under- 
stood that  the  object  of  the  transaction  was 
to  rdease  the  appellants,  either  by  assuming 
the  existing  mortgage,  or  by  making  a  new 
note  and*  mortgage.  Certain  testimony,  al- 
thoosli  in  part  contradicted,  as  to  funds  due 
the  aroellants  from  the  city  as  a  condemna- 
tion award  for  a  portion  of  the  property  In 
controversy,  and  the  transfer  of  which  to 
Miss  Oorman  she  admits,  was  a  factor  in 
determining  her  conduct;  the  funds  to  be 
used  to  liquidate  the  assumed  mortgage  It 
is  claimed,  wou\A  seon  to  indicate  a  general 
understanding  between  all  parties  as  to  ap- 
pellants' object 

Unless  we  can  construe  the  paypient  of 
the  9600  by  Miss  Corman  to  Harper,  at  the 
time  of  her  purdiaae  of  Qw  property,  as 
evidence  ot  an  Intoit  to  assume  tlie  mort- 
gage, we  liaTe  no  testimony,  othor  tlian  oral, 
indicative  of  the  rtieasa  ct  tba  a^idlanta. 
As  we  liave  sedn.  tbe  deed  tram  Ulss  Ask- 
iuAm  to  Mte  Gorman  contains  no  ezpUt^t 
assumption,  nor  an  assumption  which  could 
legally  be  Implied  from  die  words  "subject 
to  flie  mortgage^;  nor  was  a  new  note  and 
morligage  executed  by  Hiss  Corman.  Tbe 
proctf  surrounding  tbe  payment  of  tbe  9C00 
Is  not  eoedusive  other  torpottteeee  than 
Miss  Oorman's  assomptlon  of  tbe  mortgage. 
It  Is  capable  of  ssraral  omflictlng  ezplana* 
tlons;  in  fact,  such  explanation  la  positively 
denied  by  tbe  witness  Paul  Harper,  an  officer 
of  the  mortgage  company.  Of  course,  it 
wHI  not  be  suggested  that  the  Toen  fact 
that  Mlas  Gorman  knew  of  a]x>AUanf  a  ob- 
ject neoeasarily  ImpUes  her  acquiescence 
therewith. 

[1, 2]  ^nie  propoBltI<m  may  he  stated  thnt): 
Conceding  as  in  the  main  true  the  factual 
contentions  of  the  app^ants.  Including  tiie 
fact  of  the  9600  payment  with  the  qualifica- 
tions thereof  above  noted.  Is  an  adequate 
showing  of  release  made  for  appellants? 

Elementary  principles  require  that  this 
question  t>e  answered  in  the  negative.  What- 
ever may  have  been  the  Intent  of  the  par- 
ties, the  case  presents  plainly,  not  a  release 
of  original  and  a  substitution  of  other  obli- 
gors, but  simply  the  extension  of  an  obliga- 
tion. When  Miss  Corman  paid  the  9500  npo» 
the  principal  sum  of  the  mortgage  and  tbe 
mortgage  was  thereupon  extended  for  two 
years,  De  BrltE  being  cognizant  of  the  fact, 
he  must,  as  agent  of  the  appellants,  be  held 
to  have  bound  ttiem  to  the  extensl<m.  Whit- 
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bam  T.  HUtOD,  T8  Wash.  446,  139  Pac.  209, 
/nn.  Cas.  191GB,  260;  LindemaD  Lamber  Oo. 
V.  RemoUte  Paint  Co.,  90  Wash.  26,  155  Pac. 
409;  CorkreU  t.  Poe.  100  Waah.  625,  171 
Pac  522.  He  set  ont  to  get  a  diacharge;  he 
thought  when  the  transactloii  was  flaally 
closed,  no  doubt,  that  be  bad  secured  a  dis- 
charge; he  had,  however,  only  secured  an 
extension  of  two  years  for  his  principals 
upon  their  note  and  mortgage.  Whether  this 
was  within  the  scope  of  his  authority  Is 
immaterial.  There  was  no  other  meeting  of 
tlie  minds  of  the  n^otiators  shown,  and. 
without  satisfactory  proof  of  the  release  of 
bla  principals  by  the  assumption  of  their 
obligation,  It  cannot  be  granted.  Without 
discussing  the  Telatire  rights  between  Miss 
Corman  and  the  appellants,  we  must  say.  as 
between  the  appellants  and  the  owner  of.  the 
note  and  mortgage,  the  theory  of  extension 
which  Is  supported  by  the  preponderating 
evidence  excludes  the  theory  of  release.  In- 
ferential fn»n  oral  testimony  alone. 

The  Judgment  of  the  lower  court  will  be 
affirmed. 

.  CHADwioK,  C.  J.,  and  PABKBB,  rUL- 
.ISTON,  and  MOUNT.  JJ.,  ooncnr. 


.  (lOS  Wuh.  MS) 

GOLDSTEIN  et  al  y.  NATIONAL  PIRB 
INS.  CO.  OF  HARTFORD,  CONN. 
(No.  14960.) 

,  (Soprene  Goart  of  WasUnftoo.    Aprfl  8, 

1918.) 

1.  IMSDRANOB    ®=>612(3)  —  FiBB  —  ABBITRA.- 
Tion  AOBEBHBHT— NONCOMFUANCE—BaS  TO 

;  Bkcovebt. 

Insured,  who  refused  to  submit  question  ot 
amount  of  loss  to  arbitratora  under  provision 
of  the  policy  providing  that  upon  such  refusal, 
in  erent  disagreement,  no  acticm  ooold  be 
maintained  on  p<dicy,  and  who  claimed  total 
Ion  onder  Rem.  Code  1915,  1  6009-105%, 
ssaking  total  destmction  of  property  conclusive 
presumptioD  that  amount  of  policy  was  true 
value  of  property,  was  barred  from  recovering 
on  policy  where  loss  in  fact  was  only  partial. 

2.  Insubance  <S=>567  —  Fiee  Pouct  —  Ap- 
pbaiseubnt. 

Provisions  of  6re  policy  calling  for  ap- 
praisement of  property  parHally  destroyed,  and 
the  denial  of  a  ri^t  to  maintain. an  action  un- 
less tliey  are  complied  with  are  upheld  upon 
groonda  of  sound  pubUe  policy,  since  they  tend 
to  fair  dealing  and  the  prevention  of  litigation. 

insubancb  ^3576(1)  —  fibx  irsdrakok 
.  — Apfbaisai^  Waiver. 

Insurer  did  not  waive  appraisal  provision 
-«(  p<rficy  by  procuring  services  of  a  builder  to 
estimate  loss  and  by  advising  insured  to  secure 
atanilar  estimate,  the  men  so  employed  not  being 


appraisers,  since  no  occasIoD  arose  (or  an  mfi- 
praisenwnt  until  Uie  parties  had  disagreed. 

4.  iNStiRAiros     ^9076(1)  —  Afpeazbaz,  — 
WAivn. 

Preliminary  negotiations  looking  to  ah 
amicable  settlement  of  a  loss  are  not  waiver 
of  policy  provision  requiring  appraisal  of  loss, 
unless  assured  was  misled  to  his  injury.  In 
whidi  event  a  waiver  will  be  implied. 

6.  IlfSUBANCE  9=»612(1)— AonoiT  OH  PoucT 
— COKPUAWCE  with  CoNTBAOr. 
A  recovery  upon  an  insarance  policy  is 
based  on  tbe  contract,  and  performance  on  part 
of  the  one  complaining  is  essentisl  to  his  cause 
of  aetioB. 

En  Banc. 

AppeaX  from  Superior  Court,  Walla  Waila 
Gount7;  Edward  a  HiUs.  Judge. 

Action  by  Rosa  U.  Goldstelii  and  anotha 
against  tbe  National  Fire  Insurance  Ccnnpa* 
ny  of  Hartford,  Conn.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Affirmed. 

J.  W.  Brooks  and  John  C.  HnrBpool,  both 
of  Walla  Walla,  for  appetlontB. 

E.  Eugene  Davis,  &t  Spokane,  and  T.  A. 
Panl.  of  Walla  Walla*  for  respondent. 

CHADWIOK,  C.  J.  Appellants  brought 
this  action  to  recover  upon  a  Ore  Insurance 
policy  issued  by  the  respondent  company. 
The  policy  is  In  form  what  la  called  the  "New 
York  Standard  Form"  in  our  Insurance  code. 
It  contained  the  usual  covenants,  stipulations, 
and  conditions,  among  others  that  the  Insur- 
ed would  In  case  of  Are  give  Immediate  no- 
tice of  any  loss,  followed  by  the  usual  stip- 
ulations with  reference  to  time,  inventories, 
and  care  of  the  property  poidlxig  a  settle- 
ment, and: 

line  90.  'In  tbe  event  of  disagreement  as  ta 
the  amount  of  loss  the  same  diall,  as  above  pro- 
vided, be  ascertained  by  two  competent  and  ^s- 
interested  appraisers,  the  insured  and  this  com- 
pany each  selecting  one,  and  tbe  two  so  chosen 
shall  first  select  a  competent  and  disinterested 
umpire:  the  appraisers  togeUier  shall  then 
eethnate  and  appraise  the  loss,  stating  separate- 
ly sound  value  and  damage,  and  failing  to  agree, 
diall  submit  their  differences  to  the  umpire; 
and  the  award  In  writing  of  any  two  shaU  de- 
termine the  amount  of  such  loss;  the  parties 
diereto  shall  pay  the -appraiser  respectively  ae- 
le<^ed  by  Uiem  and  shall  bear  equally  the  ex- 
pmses  -of  the  appraisal  and  umpire." 

Une  96.  "l%ia  company  diall  not  be  held  to 
have  waived  any  provision  or  condition  of 
this  policy  or  any  forfeiture  thereof  by  any 
requirement,  act  or  proceeding  on  its  part  re- 
lating to  the  appraisal  or  to  any  examination 
herein  provided  for;  and  the  loss  shall  not 
become  payable  until  sixty  days  after  the  noti«». 
ascertainment,  estimate  and  satisfactory  proctf 
of  tbe  loss  herein  required  have  been  received 


^B9F0r  <rtb«r  eaaw  ■••  wmra*  topte  sod  KBT-HDMBBB  la  all  Ktf-NvmlMred  Otgerts  and  IndssM 
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this  company,  IndadlDg  an  award  hj  the  ap- 
praisers when  appraisal  has  been  reguired." 

line  110.  "No  suit  or  action  on  this  poUcj 
for  the  recovery  of  any  claim  ahall  be  sus- 
tainable in  any  coart  of  law  or  equity  ontil 
after  fnU  compliance  by  the  insured  with  all  the 
foregoinf  requirements,  nor  unlesa  commenced 
within  twelve  montha  next  after  the  fire.^ 

We  shall  not  discuss  the  giving  6f  notice, 
being  satisfied  that  the  Judgment  of  the  court 
most  be  affirmed  on  other  grounds. 

Within  a  day  or  two  after  the  flr^  Henry 
Hall,  an  independent  adjuster,  but  repre- 
senting the  resiKHident  In  this  affair,  went  to 
Walla  Walla  to  adjust  Uie  loss.  Tbe  court 
found : 

That  the  adjuster  "tntenriewed  plaintiffs  Rosa 
Bf.  Goldstein  and  M.  Goldstein,  her  husband, 
end  at  said  time  advised  said  plaintiffs  that  he 
would  procure  a  competent  architect  and  oon- 
tractor  residing  in  Walla  Walla,  to  estimate  the 
amount  of  loss  and  damage  to  Mid  building  and 
asoertalu  tbe  necessary  cost  <tf  repairs  thereto 
and  at  said  time  requested  ssld  plaintiffs  to 
also  procure  some  competent  architect  and 
builder  to  do  the  same  on  their  behalf. 

"That  plaintiffs  immediately  thereupon  pro- 
cored  one  Nick  Wierck,  contractor  and  builder 
of  Walla  Walla,  Waalu,  as  contractor  to  figure 
said  damage  on  their  behalf  and  said  Henry 
Hall  procured  one  Charles  Lambert  to  do  so 
on  his  behalf. 

"That  said  COiarles  tAmbert  tiieresffcn  cstl- 
oiatad  die  amount  of  loss  and  die  reasonable 
cost  la  repslrs  to  ssld  building  to  be  $1,714.68, 
snd  furnished  to  said  Henry  Hall  a  detailed 
statement  thereof,  whidt  said  Henry  Hall  ex- 
hibited to  plaintiffs. 

"Hat  said  Nick  Wierck,  at  or  about  the  same 
time,  furnished  to  plaintiffs,  who  exhibited  and 
presented  to  tbe  said  Henry  Hall,  a  statement 
in  words  and  figures  as  follows,  to  wit: 

"'Letterhead. 

**  'Mr.  ft  Mrs.  Goldstein: 

"  'At  your  request  I  have  examined  your  house 
at  125  Bast  Chestnut  St  which  suffered  a  fire 
loss  and  in  figuring  out  damage  find  that  I  could 
build  an  entirely  new  house  as  dieap  as  to 
repair  the  damage  so  tliat  I  eonsldtt  it  a  total 
loss. 

"'Very  truly  yours,  Nick  Wiercfc. 

"  'Plaintiff'  Exhibit  L* 

"Thtt  upon  being  presnitsd  nith  said  state- 
ment by  plslntiffs,  said  Henry  Hall  advised  said 
jdaintilBi  that  he  could  not  utilize  the  same,  but 
required  a  statement  in  more  detail  ind  one  set- 
ting out  the  figures  upon  which  said  state- 
ment  was  based,  and  returned  said  statement  to 
plain  titih. 

"That  plaintifE*  refused  to  furnish  any  further 
statement,  and  the  said  Henry  Hall  thereupcm 
demanded  of  plalntUts  an  appraisal  of  the  loss 
or  damage  to  said  property,  as  provided  for  In 
the  said  insuranoa  cmitrsct  and  whom  the  te- 
vective  parties  would  dedgnate  aa  thdr  re- 
spectlTe  appraisers,  prepared  a  writing  embody- 
ing tiie  agreement  of  plaintilb  and  defendant  to 
submit  the  questim  it  the  amount  of  loss  and 


damage  to  ssld  bnDding  and  the  designation  at 
the  appraisers  for  said  purpose  and  presented 
said  writing  to  plaintiff,  Rosa  Goldstein,  tar 
her  signature.  That  plaintiffs  thereupon  advis- 
ed said  Henry  Hall  that  before  signing  said 
writing 'they  would  consult  their  attorney,  to 
whi<^  nid  Hour  Hall  acquiesced.  PlaintUEs 
thereafter  returned  to  said  Henry  HaU  and  ad- 
vised him  that  th^  attorney.  J.  W.  Brooks, 
had  advised  them  not  to  sign  said  agreement 
and  to  enter  into  no  further  negotiations  with 
the  said  Henry  HaU  regarding  adjustment  of 
their  loes,  and  that  said  attorney  had  advised 
them  that  they  need  do  nothing  further  than 
collect  the  face  of  said  policy,  and  that  plain- 
tiffs thereupon  refused  to  have  with  said  Heniy 
Hall  any  further  negotiations  in  regard  to  the 
adjustment  of  said  loss  and  refused  to  submit 
to  en  appraisal  thereof,  as  deouuided  by  sud 
Henry  HslL 

"Hut  said  Henry  HaU  tbereupm  advised 
plaintiffs  that  they  would  be  required  to  comply 
with  all  the  conditions  of  their  policy  and  read 
to  plaintiffs  certain  portions  thereof,  and  ad- 
vised plain tifb  that  he  would,  upon  returning 
to  Spokane,  write  to  tiiem  adviring  them  of  die 
polky  cMidltfons  with  which  they  were  o^eeted 
to  comply. 

"That  thereafter  and  on  the  13th  day  of  Jan- 
uary, 1&17,  tbe  said  Henry  HaU  addressed  and 
sent  to  Mrs.  Rosa  Goldstein  at  WaUa  Walla, 
Wash.,  a  communication  In  words  and  figures 
as  foUows: 

"'Spokane,  Wash.,  January  13,  1917. 

"'Mrs.  Rosa  Goldstein,  226  West  Main  St.. 
Walla  Walla,  WashingbKi— Dear  Madam:  As 
we  were  nnable  to  agree  on  the  adjustment 
of  your  claim  under  National  Fire  Insurance 
Company  of  Hartford,  Conn.,  ptrflcy  No.  48006^ 
I  beg  to  call  your  attentttm  to  the  terms  snd 
conditions  of  the  policy  contract,  with  whi<^ 
we  expect  you  to  comply,  spedal  reference  im 
made  to  line  of  the  policy  conditions  No.  71  to 
81  indurive,  and  No.  90  to  99  inclusive.  Any 
eooununlcatlon  relative  to  this  loss  may  be  ad- 
dressed to  the  undersigned  at  fil4'  Ifohawk 
BuUdlng,  Spokane,  Waahlngton. 
"•Tours  very  truly, 

"'National  Fire  Insurance  Company, 
"'By  Henry  HaU,  Adjuster.* 

"And  In  reply  thereto  received  fron  J.  W. 
Brooks,  attorney  for  said  Mrs.  Rosa  Goldstdbi. 
a  communication  In  words  and  figures  as  ftA-  , 
lom: 

•"Walla  Walla.  Wash.,  January  15,  1917. 

"  'Henry  Hall,  Adjuster.  S14  Mobawk  Build- 
ing, Spokane,  Wash.— Dear  Sir:  In  re  Insn^ 
ance,  Rosa  Goldstein,  you  are  respectfully  refer- 
red to  section  6069  No.  105%  volume  three 
Remington  and  Bellinger's  Code.  Yours  truly. 
"  'JBr  MK.  J.  W.  Brooka.' 

"And  to  whldi  the  said  Henry  HaU  replied 
as  foUows: 

"  'Spokane,  Wash.,  January  16,  1917. 

"  'Mr.  J.  W.  Brooks,  Attorney  at  Law,  Walla 
WaUa,  Washingt<»i— Dear  Sir:  I  beg  to  ac- 
knowledge recript  iA  your  favor  of  the  15th  inat. 
calUng  my  attention  in  the  insunuice  <rf  Bms 
Goldstein  to  section  6059  No.  105%  volume 
three  Remington's  and  Bellinger's  Code. 

"  1  have  writtn  the  aasured  calUng  her  at- 
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tmtiDn  to  the  tenoa  and  conditi<«8  of  the  poli- 
cy, which  we  expect  the  aasared  to  comply  with. 
**Touri  Tery  truly, 

'"National  Fire  Insurance  Co., 
"  "By  Henry  Hall,  Adjnater.' 
**l%ftt'  no  further  eommonieaticoia  or  nefotia* 
dona  passed  between  the  parties  hereto  tmtfl 
the  commencement      the  loeaent  action. 

**^niat  the  faUnre  d  the  partiea  to  agree  upon 
the  amount  of  the  loas,  or  to  ascertain  the 
amount  of  the  loss  according  to  the  terms  of  the 
pdicy,  was  not  duo  to  any  fault  or  mialeading 
on  the  part  of  the  defendant  or  the  adjoateft 
Henry  HalL" 

The  conrt  had  theretofore  found  that  the 
building  was  not  a  total  loes,  that  it  was 
damaged  to  an  amount  not  exceeding  $1,714.- 
69,  which  amount  would  pay  the  damages 
and  replace  the  bntlding  so  as  to  bring  it  to 
the  same  condition  as  it  was  before  the  fire, 
and  that  a  reasonably  prudent  owner  would, 
in  rebuilding,  utilize  the  portion  of  the  build- 
ing wlii<^  was  left  standing;  that  is,  "the 
outside  walls,  porches,  front  roof,  the  great- 
er portion' of  the  back  roof,  partitions,  ceil- 
ings and  floors." 

Aiv^lants  present  two  questions :  (1)  Was 
there  a  total  loss?  C2)  Did  defendant  waive 
an  appraisement  of  the  loss,  if  one  was  re- 
<ialred? 

Appellants  plant  th^  case  sqnar^  upon 
the  insistence  that  the  property  was  totally 
destroyed,  and,  being  so  destroyed,  they  are 
eafltled  to  recover  the  amount  named  in  the 
poUqy  undw  the  valued  policy  law  (Bem. 
Code.  I  flOSO— 106%),  wUch  is  as  fCtltowa: 

"Whenever  any  policy  of  insnranee  shall  be 
hereafter  written  or  renewed  insuring  real  prop- 
erty or  any  building  or  structure  erected  there* 
on  or  connected  therewith,  and  the  property  in- 
sured  shall  be  wholly  deatrqyed,  without  crimi- 
nal fault  on  the  part  of  the  insured,  or  his  as- 
signs, the  amount  of  insurance  written  in  sudi 
policy  shall  be  taken  conclusiTely  to  be  the  trae 
value  of  the  property  when  Insured,  and  the 
tme  amount  of  the  loss  and  measure  of  dam- 
ages when  destroyed.  In  case  tiiere  is  a  ihu> 
tial  destruction  of  die  property  Insnred,  no 
greater  amount  shaH  be  collected  than  the  in- 
Jury  sustained:  Provided,  that  the  inaurer  shall 
have  tlie  option  to  repair,  rebuild  or  replace  the 
property  lost  or  damaged  with  other  of  like 
kind  and  quality  if  he  gives  notice  of  his  in- 
tention so  to  do  within  twenty  days  after  the 
receipt  of  notice  of  lose:  Provided,  such  In- 
surer shall,  within  thirty  days  from  the  receipt 
of  notice  above,  commence  such  rebuilding  or 
replacing  and  shall  diligently  prosecute  the 
same  to  completion^  and  shall  pay  to  the  Insnred 
tiM  reastmable  rental  ralne  of  tba  premlsea  with 
the  bnil^hniB  thereon  from  tlie  dato  of  loss  to 
the  date  of  sudi  completion." 

(1]  We  have  reviewed  the  testimony,  and 
we  are  satisfied  that  the  property  was  not 
wholly  destroyed;  while  the  loss  was  sub- 
stantial, it  was  only  partial.  The  finding  of 
the  court  la  abundantly  sustained  by  the  tes- 
timony.  It  was  sftpdlants'  prtvll^  to  com* 
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ply  with  the  conditions  of  their  policy,  or  to 
stake  their  all  upon  a  question  of  fact.  They 
played  and  lost  upon  the  Issue  tendered,  and, 
having  lofl^  the  statute  bears  them  no  com- 
fort 

But  appellants  contend  that  the  question 
whether  the  building  was  a  total  loss  is  one 
for  Judicial  determination,  and  that  the  in- 
sured cannot  be  compelled  to  submit  his  right 
of  recompense  to  the  whims  of  a  board  of  ap- 
praisers; that  the  Insurance  company  has  its 
protection  in  Its  reserved  right  to  rebuild, 
and.  Instead  of  paying  the  face  of  the  policy, 
may  put  up  a  building  to  replace  the  one  de- 
stroyed, or  repair  the  building  to  its  original 
condition;  and  that,  In  any  event,  tbey  are 
entitled  to  recover  under  the  statute  for  the 
partial  loss. 

Appellants'  argument  falls  in  this:  That, 
if  the  issue  of  total  loss  be  tendered,  the 
company  Is  not  bound  to  build  or  repair. 
The  law  puts  no  duty  over  and  above  its  con- 
tract upoii  it;  it  has  an  t^tion  which  it  may 
or  may  not  exercise.  If  the  assured  stands 
upon  the  statute  and  claims  the  amount  of 
the  policy  without  diminution,  and  the  com- 
pany prevails  in  its  proofs,  and  the  court  or 
Jury  finds  that  the  loss  was  not  total,  it  is 
entitled  to  go  hence  without  meeting  a  par- 
tial loss  unless  the  assured  has  acted  upon 
and  complied  with  the  conditions  of  the  poll- 
er. It  may  be  sufficient  to  say  that  no  par- 
tial loss  was  pleaded  by  appellants;  but  the 
same  questions  occurred  in  Oppenheim  v. 
Fireman's  Ftmd  Ins.  Co.,  110  Minn.  417,  138 
N.  W.  777,  where  a  partial  loss  was  pleaded. 

The  text  sustains  the  syllabus: 

**If  the  actual  loes  Is  proved  to  be  greater  tiian 
the  amount  of  the  insurance,  a  reference  to  ar- 
bitrators is  not  a  condition  precedent  to  re- 
covery ;  but,  if  the  actual  loss  is  less  than  the 
amount  of  the  Insurance,  such  reference  Is  a 
condition  precedent  to  Recovery." 

The  provisions  of  a  fire  insurance  policy 
requiring  an  appraisal  are  universally  held 
to  be  valid  and  ^forceable,  and,  if  the  assur- 
ed refuses  to  comply  with  a  demand  for  ap- 
praisal, such  refusal  may  be  pleaded  In  bar 
of  a  recovory.  Davis  t.  Atlas  Assurance  Ga, 
16  Wash.  232,  47  Pac.  436,  885. 

[2]  Provisions  calling  for  appraisement  of 
property  partially  destroyed  by  fire  and  the 
denial  of  a  right  to  maintain  an  action,  un- 
less they  are  compiled  with,  are  upheld  upon 
the  grounds  of  sound  public  policy.  They 
tend  to  fair  dealing  and  to  the  prevoition  of 
litigation.  In  this  case  there  was  no  ap- 
praisement, and  appdiants  cannot  tecov&e 
unless,  as  they  now  ccmtend.  an  appraisement 
was  waived. 

[3]  We  agree  with  the  trial  court  that 
there  was  no  waiver.  For  convralence  the 
adjuster  procured  the  services  of  a  builder, 
who  made  an  esttmato  of  the  loss.  At  his 
su^estlon  appellants  sought  advice  from  a 
similar  souroe.  The  men  employed  were  not 
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apprateera  in  any  sense.  Tbej  were  not  ap- 
pointed for  that  porpoae.  Tbey  were  agmta 
acUnff  In  an  advisory  capacity  to  their  prin- 
cipals, and  no  occadoo  arose  for  an  ap- 
praisement nntn  the  parties,  albeit  they  were 
acting  under  the  advice  of  their  agents,  had 
disagreed.  At  this  point  reqwndent  dnnand- 
ed  an  appraisement  and  prepared  a  writing 
embodying  the  terms  of  an  appraisemoit  as 
outlined  in  the  p<dlcy,  which  it  submitted  to 
appellants  for  th^  signatures.  Appellants 
refused  to  sign  the  contract  under  advice  of 
counsd  who  relied  uptm  bis  belief  that  he 
could  show  a  total  loss  and  so  recover  under 
the  valued  policy  dause. 

That  preliminary  negotiations  looking  to 
an  amicable  settlement  of  a  loss  is  not  a 
waiver  of  the  terms  of  a  policy,  and  that  an 
action  cannot  be  maintained  without  strict 
compliance  unless  It  appears  that  the  assur- 
ed was  misled  to  his  injury,  in  which  event 
a  waiver  will  be  implied,  has  been  frequently 
held  by  this  court  Davis  v.  Pioneer  Mutual 
Ina.  Ass'n,  44  Wash.  BS2,  87  Pac.  829;  Elhart 
V.  Paclflc  Mutual  Life  Ins.  Co.,  47  Wash.  659. 
92  Pac.  419;  Davis  v.  Northwestern  Mutual 
Fire  Ass^.  48  Wash.  60.  92  Pac.  881, 15  Ann. 
Caa.  333;  Seattle  Merchants  Ass*n  v.  Germa- 
nla  Fire  Ins.  Co.,  64  Wash.  115, 116  Pac.  58S; 
Kucfc  V.  Citizens'  Insurance  Co.,  90  Wash. 
35,  165  Pac.  406. 

[4]  While  these  cases  generally  wait  to  the 
question  whethra  proof  cHt  loss  had  been 
made  in  the  manner  and  within  the  time 
stipulated  In  the  contract,  the  provisions  cov- 
ering an  apiwalsal  ot  the  loss  are  governed 
by  the  same  prtndples. 

[I]  The  Judgmoit  of  the  court  below,  now 
aflSrmed  by  us,  works  to  a  denial  of  that 
whldi  appellants  ml^t  have  bad;  but  the 
fault  la  neither  in  the  contract  nor  In  the 
law,  but  in  the  mlsjodgment  of  the  parties 
themselves.  A  recovery  upon  an  Insurance 
policy  is  based  on  the  contract,  and  perform- 
ance <m  ttie  part  of  the  <Hie  oonqilaining  Is 
essential  to  his  cause  of  action.  The  loss 
was  not  total.'  An  appraisement  was  not 
waived  by  respondent. 

The  judgment  la  affirmed. 

PARKER.  MAIN.  FULLCRTON,  MACK- 
INTOSH, TOI/MAN,  HOLCOMB,  MOUNT, 
and  MITCHBIJ«,  -J J.,  concur. 


(106  Wash.  8T3) 

McAU^ISTER  et  al.  v.  WM.  P.  HARPER  ft 
SONetaL  (No.  15120.) 

(Supreme  Court  of  Washington.  April  4, 1910.) 

1.  Acnoir  «S950(3)— JoiNDKB   or  Causis— 
Pabtdbs  akd  Interests  Irvolvbo. 
Rem.  Code  1915,  |  296,  providinir  that  causes 
of  action  united  must  affect  all  the  parties,  does 


(Wash. 

not  audwriw  jdnder  of  causes  of  action  hy  two 
or  more  parties  having  separata  grievaaeai 
against  the  same  par^. 

2.  Costs '«s991—8cPABAXs  Costs  to  Defkhd- 
ANTB  Joined  xh  Okb  Aotioa— UisjoufDEa. 
Where  the  interests  of  defendants'  in  an 
action  wherein  plaintifEs  had  erroneously  joined 
several  eaoses  <nf  action  were  not  ideotjcal,  and 
thoj  made  Borate  appearances,  separate  costs 
may  be  allowed  to  them,  in  view'of  Bens.  Code 
1816,  I  48a 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; A.  W.  Fratar,  Judge.  - 

Action  by  W.  C  McAllister  and  ottacxs 
against  Wnk  P.  Bariwr  &  Son,  a  corpora- 
Uon,  and  others.  From  a  judgmoot  of  dis- 
missal on  demurrer  to  an  amended  com- 
plaint, plaintUEa  appeaL  Affirmed. 

h.  H.  Wheeler,  of  Seattle,  for  appellants. 
Wright,  Eelleber  A  Allen  and  Howard  W. 
Sanders,  all  of  Seattle,  for  respondenta. 

MITCHELL,  J.  This  Is  an  appeal  from  a 
judgment  of  dismissal  upon  sustaining  de- 
murrers to  an  amended  complaint.  The 
amended  complaint  was  demurred  to  upon 
the  gronod  that  several  causes  of  action  were ' 
improperly  united.  Appellants'  causes  of  ac- 
tion were  also  separately  demurred  to  upon 
the  ground  that  either  did  not  state  facts 
snOdeot  to  eonstltnte  a  cause  of  action. 

The  complaint  purports  to  contain  two 
causes  of  action,  the  second  of  which  is 
merely  a  repetition  of  the  flrat.  with  the 
addition  of  a  claim  for  damages.  Appel-' 
lants'  argument  Is  based  upon  the  miscon- 
ception that  the  case  involves  a  mlajolnder 
between  th^r  so-called  first  and  second  caus- 
es of  acticMi,  while,  as  a  matter  of  fact,  the  ■ 
trouble  is  that  the  amended  complaint  shows 
a  misjoinder  of  several  causes  of  action.  It 
any.  belonging  to  dUferent  parties.  One 
state  of  facts  relates  to  appellants  McAllis- 
ter and  wife;  the  other,  a  wholly  difFer^t 
state  of  facts,  to  appellant  Vanasse  Land 
Company.  Incorporated.  There  are  five  lots 
involved  in  the  case,  the  ownership  of  two 
of  which  is  in  the  McAllisters,  while  the 
other  three  are  owned  by  the  Vanasse  Land 
Ompany,  Incorporated.  As  to  the  McAl- 
listers, it  appears  that  certain  of  the  re- 
spoDdents  claim  a  first  mortgage  on  thdr 
lots,  and  that  respoadents  held  a  seomd 
mortgage  on  all  five  of  the  lots ;  that  certain 
respondents  procured  respondent  Kuhlmann 
to  foreclose  the  second  mortgage,  obtaining 
a  sheriffs  certificate  of  sale,  and"  that,  with- 
out notice  or  levy,  personal  property  of  the 
McAllisters  was  taken  with  the  realty;  that 
respondents  threatened  to  dispossess  the  Mc- 
Allisters ;  that  the  second  mortgage  indebt- 
edness should  be  equitably  divided  between 
the  properties  held  in  different  ownership; 
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ttuLt  the  respondents  agreed  to  enter  Into  a 
contract  for  the  segregation  of  the  Indebted- 
ness, and  th»i  refused  to  do  so.  except  upon 
the  payment  of  an  amount  In  excess  of  that 
which  ought  equitably  to  be  diarged  against 
the  McAllisters*  property. 

As  to  appellant  Yanasse  Xisnd  Company, 
Incorporated,  It  is  alleged  that  It  Is  the  own- 
er of  three  of  the  Ave  lots ;  that  certain  of 
the  respondents  claim  a  first  mortgage  on 
said  lots;  and  also  claim  a  second  mortgage 
on  all. Are  lots;  that  said  respondents  pro- 
cored  Enhlmann  to  fOredose  the  second 
mortgage;  that  pending  eucb  foreclosure  re- 
spond^ta,  by  Kuhlmann,  instituted  tax  fore> 
closure  proceedings  against  the  three  lots 
belonging  to  said  Tanasse  Land  Company, 
Incorporated  (but  not  ag^nst  the  two  lots 
of  the  HcAIUsters) ;  that  respondents  ob- 
tained a  tax  deed  to  said  three  lots,  and 
that  sndi  tax  foreclosure  was  void;  and 
that  respondents  are  threatening  to  dispos- 
sess the  Vanasse  Land  Company,  Incorporat- 
ed, of  its  pn^erty. 

It  appears  rather  clearly  from  reading 
the  amended  etunplalnt  that  the  cause  of  ac- 
tion, if  any,  which  the  McAllisters  bare,  is 
different  from  that,  if  any,  which  the  OUier 
appellant,  the  Vanasse  Land  Company,  In- 
corporated, has,  and  that,  In  fac^  several 
causes  of  action,  in  favor  ot  different  per- 
sons, have  been  Improperly  united.  Each  of 
the  appellants  has  his  own  grievance,  and 
neither  Is  Interested  In  tiiat  of  the  oOier. 
The  Vanasse  Land  Company,  Incorporated, 
is  in  no  way  interested  In  the  subject-matter 
relating  to  tlie  two  lots  which  it  had  sold  to 
the  McAllisters.  It  wonld  not  be  benefited 
by  the  courts  allowing  the  McAlllstws  to 
redeem  for  less  than  the  foil  amount  ot  the 
mortgage  foreclosure  Judgement.  On  tSu  oth- 
er hand,  the  McAllisters  are  in  no  way  in- 
terested In  the  three  lots  which  the  Vanasse 
Land  Company,  Incorporated,  still  claims  to 
own,  nor  are  they  concerned  In  any  way  as 
to  .whether  the  tax  deed,  which  does  not  af- 
fect fbeir  lots,  is  canceled.  The  McAllisters 
cbdm  the  right  to  a  s^rate  redonptlon  of 
their  two  lots  from  the  mortgage  foreclo- 
sure; the  Vanasse  Land  Company,  Incorpo- 
rated, seeks  no  snch  lellet  The  testtmony  to 
obtain  the  cancellattCHi  of  the  tax  deed  is  Im- 
material to  the  McAllisters,  while  the  tes- 
timony necessary  to  dbtatn  the  rtitef  sought 
by  the  McAllisters  Is  different  frtnu,  and  un- 
important to^  the  Vanasse  lAnd  Company, 
Incorporated. 

[1]  Section  296  of  Rem.  Code  sets  forth 
what  causA  of  action  may  be  Joined  In  one 
complaint,  and  adds : 

'3Dt  the  causes  of  acdon  so  united  must 
affect  bH  the  parties  to  the  action.  •  •  •  " 

By  this  rule  it  Is  plain  that  two  or  more 
parties  having  separate  grievances  against 


the  same  party  cannot  Join  in  one  cause  of 
complaint,  for  it  is'  necessary  that  the  causes 
of  action  must  affect  all  the  parties  to  the 
action.  This  case  falls  within  the  rule  an- 
nounced in  the  cas^  of  Utterback  v.  Meeker, 
16  Wash.  185,  47  Pac  428,  wherein  it  was 
said: 

"Briefly  stated,  what  is  attempted  here  is  to 
noite  Id  one  acdon  several  distinct  and  sepa- 
rate causes  of  action  existing  in  favor  of  dis- 
tinct parties,  whose  interests  are  several,  and 
nether  of  whom  has  any  interest  in  the  cause 
of  the  others.'* 

The  complaint  was  held  demurrable.  See 
Brown  v.  State,  46  Wash.  390,  90  Pac.  266. 

The  opinion  we  thus  reach  upon  this 
branch  of  the  case  makes  It  unnecessary  to 
consider  another  question  presented  by  re- 
spondents, to  the  effect  that  the  amended 
complaint  does  not  state  a  cause  of  action, 
because  It  appears  upon  the  face  thereof  tiiat 
the  matters  involved  are  res  adjudlcata. 

[2]  Appellants  likewise  complain  of  the  al- 
lowance of  costs  permitted  in  the  lower 
court;  bat  an  examination  of  the  complaint 
shows  that  the  interests  of  the  respondmts 
were  not  Identical.  They  made  separate  ap- 
pearances, and  hence  separate  costs  are  al- 
lowable. Rem.  Code,  {  480;  Eoyukuk  Min- 
ing Co.  v.  Van  De  Vanter,  30  Wash.  385,  70 
Pac.  066;  Wlttler-Oorbiu  Machinery  Co.  v. 
Martin,  47  Wash.  123,  81  Pac  620. 

Other  minor  assignments  of  error  become 
unimportant,  because  of  the  disposition  made 
ot  the  case  upon  the  principal  point  In  the 
controversy,  to  the  effect  that  tiiere  has 
been  a  misjoinder  of  causes  of  action. 

Judgment  affirmed. 

CHADWICK,  C.  J.,  and  MAOKUTTOSH, 
MAIN,  and  TOLMAN.  JJ..  concur. 


a06  Wash.  4&5> 

ROWD  V.  JOSEVIG-l^ENNBCOTT  COPPER 
CO.    (No.  16138.) 

(Snpraae  Court  of  We^bingtm.   April  14. 

1919.) 

1.  DiHMISBXL  AKO  NonsTTTr    ^B>72  —  NON- 

joiHDBB  or  Pi-AiNTirF8— Motion  to  Dib- 

HJSS  —  ASSIOmiEKTB  FBOH    PABTIG»  NoT 

JoinxD. 

In  an  action  against  a  corporation  for  serv- 
ices rendered  in  acquiring  the  defendant's  min- 
ing properties  and  in  selling  Its  treasury  stock, 
where  it  appeared  during  the  trial  that  two 
persons  other  than  plaintiff  might  have  some 
interest  with  him  in  selling  snch  stock,  defend- 
ant's motion  to  dismiss  for  lack  of  necessary 
parties  plaintiffs  was  properly  denied,  where 
plaintiff  presented  an  assignment  of  rights  and 
interests  of  such  other  parties. 
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2.  Tbul  «»388(2)— Fobuax.  PraoXHOS  xnd 

ConOLUBIONS— DiBCRETION  Of  TBXAL  COUBT 

— AcnoK  IH  AccounTHTO. 
Where  an  actaon  for  services  perfonned  In 
acquiring  defendant  company's  mining  prop- 
erties and  in  selling  its  treaBury  capital  stock 
was  b7  consent  of  coansel  for  both  parties  tried 
u  one  in  equity  for  an  aoconnting,  and  the 
isanea  wen  i^ainly  auch  aa  to  call  for  trial  on 
that  theory,  it  waa  widiin  diacretiai  of  court 
whether  or  not  fiudinga  of  fact  be  made. 

Department  2. 

Appeal  tram  Superior  Court,  King  Coun- 
ty ;  King  Dykonan,  Judge, 

Acti<Hi  by  George  Francis  Bowe  against 
the  JoseTlg-Kennecott  Copper  Company. 
Judgment  for  plaiotifF,  and  defendant  ap- 
peals, and  plaintiff  also  appeals,  claiming  he 
was  entitled  to  a  larger  recovery.  Afllrmed. 

Merrltt,  Lantry  A  Merrltt,  of  Spokane, 
and  Bobots,  Wilson  *  Sked,  of  Seattle,  for 
appellant. 

Walter  B.  Alloi  and  Bobert  T.  Hodgc^  both 
ni  Seattle,  for  respondent 

PABKEB,  J.  This  acti<ni  was  originally 
cmnmenced  In  the  superior  court  for  King 
county  as  an  action  at  law,  in  which  the 
plaintiff,  Bowe,  sought  recovery  of  compensa- 
tion for  services  rendered  by  himself  to  the 
defendant  copper  company,  In  acquiring  its 
mining  properties,  and  in  the  sale  in  the 
market  of  a  large  amount  of  Its  treasury 
capital  stock.  Because  of  the  affirmative  al- 
l^ations  of  the  defendant's  answer,  and  its 
demand  for  an  accounting  from  the  plaintiff 
for  moneys  of  the  defendant  alleged  to  have 
been  received  by  tiim,  the  action  waa  by  con- 
sent of  counsel  for  both  parties  tried  by  the 
court  without  a  Jury  as  an  action  in  equity 
for  an  accounting.  At  the  conclusion  of  the 
trial,  the  court  rendered  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  for 
the  sum  of  $5,000,  from  wtiidi  defendant  ap- 
pealed. Thereafter  the  plaintiff  also  appeal- 
ed from  tliat  Judgment,  claiming  that  he  was 
entitled  to  a  larger  recovery.  The  trial  court 
made  do  flndlngs  of  fact  or  oonclUBlons  of 
law. 

[1]  It  is  first  contended  In  bdialf  of  the 
company  that  there  was  a  defect  ot  parties 
plaintiff,  in  that  ail  persons  interested  In  the 
claims  sued  upon  were  not  Joined  as  par- 
ties plaintiff;  It  appeared  during  the  trial 
that  two  persons  other  tlian  Bowe  might 
have  some  Interest  with  him  In  selling  the 
company's  treasury  stock.  A  motion  was 
then  made  by  counsel  for  the  company  to  dis- 
miss the  action  because  such  persons  were 
not  named  as  parties.    Before  the  motion 


was  ruled  upon  by  Uie  court,  connsd  for 
Bowe  produced  a  written  assignment  from 
these  two  persons,  assigning  all  of  their  in- 
terest In  the  claims  of  Bowe  to  him.  There- 
upon the  trial  court  denied  the  motion  to 
dismiss.  The  contention  that  the  court  er- 
red in  denying  the  motion  is  rested  upon  the 
theory  that  the  assignment  waa  not  in  fact 
executed  and  delivered.  This  contention  pre- 
sents only  a  question  of  fact.  The  signa- 
tures to  the  assignment  are  admitted  to  be 
genuine,  and  It  Is  in  other  respects  regular 
upon  Its  face.  We  are  quite  convinced,  as 
the  trial  court  evidently  was.  that  the  evi- 
dence shows  that  the  assignment  was  in 
fact  executed  and  delivered  to  Bowe  for  the 
purpose  of  removing  all  question  as  to  the 
two  persons  having  any  interest  In  Bowe's 
claims  against  the  company.  We  conclude 
that  the  court  did  not  err  in  refusing  to  dis- 
miss the  case  in  compliance  with  this  mo- 
Uon. 

[2]  It  Is  next  contended  in  behalf  of  the 
company  that  the  trial  court  should  have 
made  formal  flndlngs  of  fact  and  conclusions 
of  law.  as  requested  by  counsel  for  the  com- 
pany. Since  the  action  was  by  consent  of 
counsel  for  both  parties  tried  as  one  in  eq- 
uity for  an  accounting,  and  the  issues  were 
plainly  such  as  to  call  for  trial  upon  that 
theory,  it  was  wholly  within  the  discretion  of 
the  trial  court  whether  or  not  flndlngs  of 
fact  should  be  made.  Smith  v.  Dement  Bros. 
Co.,  100  Wash.  139,  170  Pac.  555;  Wlshkah 
Boom  Go.  T.  Greenwood  Timber  Ca,  100 
Wash.  472,  171  Pac.  284. 

Upon  the  merits  both  parties  are  here  era- 
tending  for  a  more  favotable  Judgment  than 
was  rendered  by  the  trial  court.  We  have 
read  all  of  the  evidence  prodoced  upon  the 
trial  as  found  in  the  abstract  thereof,  and 
have  carefully  Inspected  all  of  the  numerous 
exhibits,  l^ere  Is  no  dlscus^n  of  any 
qoestkm  of  law,  or  citation  of  any  legal  au- 
thority touching  the  merits  of  the  case,  to 
be  found  In  the  briefs  of  oouns^  for  ^ther 
party.  A  review  of  the'  erldenee  here  would 
be  but  to  notice  and  anal^  a  large  number 
of  involved  Acts,  the  result  of  whl<^  would 
not  toid  to  the  elucidation  of  any  l«^al  prln- 
dple  or  the  application  thereof.  Touching 
this  main  branch  of  the  case,  we  do  not 
fed  called  upon  to  say  more  than  that  we 
are  of  the  opinion  that  the  trial  court  was 
fully  warranted  in  arriving  at  the  condo- 
slon  it  did. 

The  Judipnent  Is  affirmed.  Neithor  party 
shall  recover  costs  In  this  court 

CHADWICE.  a  J.,  and  FULLEBTON, 
HOLCOHB,  and  MOUNT,  JJ.,  conenr. 
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Mcpherson  t.  JARVIS  et  oi,   (No.  14882.) 

(Supreme  Oonrt  of  Waihington.   April  16» 
1919.) 

L  Heohahics*  ham  «s»118— Nond  to 

OWNEB— MATKHAUL 
Where  contractor  purchased  material  upon 
his  own  credit  and  in  his  own  name,  and  used 
material  in  repairing  building  under  owner's 
contract  to  pay  him  cost  of  repairs,  notice  to 
owner  from  materialmen  from  whom  contractor 
had  purchaaed  the  material  was  not  necessary 
under  Hem.  Code  1916,  i  1133,  to  entitle  con- 
tractor to  lien  for  the  materiala  used  la  maldng 
the  repain, 

2.  Mkoharics'  LnifS  «=»281(1)  —  Fobbolo- 
suBXi— SumciKncT  or  Evidence. 
In  action  to  foredose  mechanic's  lien  tor 
balance  due  idaintiff  (or  work  performed  and 
material  famish^  in  repairing  building  nnder 
cmtract  with  defntdant  owner,  eridenee  hM 
to  justify  Judgment  for  plaintiff. 

Department  2. 

Ai>peal  from  Superior  Court,  Stereiu  Coun- 
ty ;  David  W.  Hnm.  Jtidge. 

Action  by  J.  W.  McPberson  against  F. 
U.  J  arris  and  wife.  Judgment  for  plaintKT, 
and  defendants  appeaL  Affirmed. 

Peacock  &  Lndden,  of  Spokane  and  Al- 
bert Knlzer,  of  Chewelab,  fOr  aroeUants. 

W.  Lf8t  3<aaaitm,  of  CoItUI^  for  reapond- 
ent 

MOUNT,  3.  TUa  action  was  brought  to 
forecloaeamedianlc*8llen  for  ^82.80  against 
a  bnlldliUE  owned  by  tbe  defendants.  Upon 
issues  Joined  the  case  was  tried  to  the  court 
without  a  Jury  and  resulted  In  a  Judgment 
in  favor  of  the  plalntiif  for  ^82,  with  Inter- 
est from  the  Ttb  day  of  October,  1916,  for 
900  attom^'s  fee,  and  for  costs.  Tbe  defend- 
ants have  appealed. 

The  appellants  argue  that  the  Judgment 
must  be  reversed  unless  tbe  following  facts 
are  established  by  the  evidence,  namely: 

"First  That  at  the  request  of  defendants,  re- 
spondent commenced  to  furnish  labor  and  ma- 
terial on  tbe  30tb  day  of  Blay,  1916. 

"Second.  That  respondent  ceased  to  furnish 
labMT  and  material  on  the  6Ui  day*  lA  August, 
1916k  and  that  reqMmdent  famished  the  ma- 
terial for  which  judgment  la  given,  and  is  enti- 
tled to  a  lien  therefor. 

"Third.  That  said  labor  performed  and  ma- 
terials so  furnished  by  eaid  respondent  were  of 
the  reasonable  or  agreed  value  of  $650.06,  of 
which  sum  the  sum  of  $307.26  has  been  paid, 
leaving  a  balance  due  and  unpaid  of  |S^.80. 

"Fourth.  That  the  lien  daimed  by  raspondoit, 
Exhibit  A,  to  his  complaint  was  filed  within 
the  90  days  ^Uowed  bj  lav  after  the  actual  cea- 
satimi  of  woik  for  these  dtfendants." 

It  Is  at  once  apparent  that  these  are  all 
ouestlons  of  fact.  Upon  tt»  trial  of  the  case 


only  two  witnesses  were  examined,  respond- 
ent himself  and  one  other  witness  tat  his  be- 
half, Tbe  appellants  offered  no  eridenee. 
The  testimony  of  the  respondent  Is  to  tbe 
effect  tiiat  be  had  a  contract  with  the  appel- 
lant Jarvls  by  which  the  apptiOant  agreed  to 
pay  him  fS  a  day  for  his  labor;  and  also 
the  aK>ellant  was  to  pay  respondent  tbe  cost 
of  all  ottier  labor  which  It  was  necessary  to 
employ,  and  also  the  purdiase  price  of  all 
material  used  in  the  work.  He  stated.  In 
substance: 

That  the  appellant  F.  M.  Jarvls  owned  a 
building  In  ihe  town  of  Cbewelab  which  had 
been  partially  destroyed  by  flre.  That  Mr. 
Jarvls  requested  tbe  respondoit  *to  repair 
the  building.  That  they  figured  upon  the  cost 
of  it,  and  respondent  stated  that  he  tboo^t 
the  building  could  be  repaired  for  about  fSOO. 
That  thereupon  aivellant  said  to  htm: 

"I  want  yon  to  uke  that  buildfaig  and  do  it 
Just  like  yon  was  doing  it  for  yonrsdf.  I  want 
it  find  op  as  you  would  fix  it  jSnr  yourself,  but 
make  it  cost  me  as  little  as  you  can.  If  there 
la  snnething  about  It  at  any  time  you  don't 
know  what  to  do,  yon  can  see  me  about  it." 

That  with  this  understanding  respondent 
went  to  work  upon  the  building,  ordered  ma- 
terials, employed  belp,  and  completed  tbe 
bulldtng  at  a  cost  of  $650.06,  of  which  sum 
tbe  appellant  bad  paid  $367:26,  leaving  a 
balance  of  $282.80.  It  appears  frtmi  the 
evidence  that  all  the  materials  vhldi  were 
purchased  by  the  respondent  were  either  paid 
for  by  the  respondent  or  charged  to  bis  ac> 
count  by  dealers  who  furnished  tbe  mate- 
rials to  him  personally.  It  Is  ai^arent, 
therefore,  that  tbe  respondent  furnished  the 
labor  and  material  as  claimed.  The  appel- 
lants rely  upon  certain  excerpts  from  the 
testimony  of  tbe  respondent  He  testified  as 
follows: 

**I  employed  the  men  that  work.  Their  ac- 
count was  with  me.  I  em^oyed  the  draymen, 
nieir  account  was  with  me,  whidi  Is  the  usual 
custom  I  have  always  ohswved  in  my  work. 
When  I  went  to  tiuwe  material  people  to  buy 
the  material.  I  went  there  because  Mr.  Jarvls 
sent  me  there.  I  told  them  what  it  was  for. 
I  didn't  know  it  was  charged  to  me  until  I 
went  to  get  the  bills  for  settlement  and  I  found 
it  was  diarged  to  me.  I  didn't  raiae  any  objec-  . 
tion  at  that  time  because  I  didn't  think  there 
would  be  any  contention  out  of  it.  *  *  * 

"Q.  Were  you  to  pay  for  any  the  material 
that  was  used  in  any  manner  whatever  in  tbe 
repairing  of  thia  bnOding?  A.  I  did  not  undei^ 
stand  that  I  waa.  •  •  •  No." 

[1,  Z]  It  is  aiH>arent  from  all  tbe  testimony 
in  tbe  record  that  tbe  respondent  here  meant 
to  say  that  be  was  not  to  pay  for  the  mate- 
rial with  tbe  money  which  he  was  to  receive 
tor  his  time.  It  Is  equally  plain  upon  tbe 
facts  that  tbe  material  and  labor  furnished 
by  tbe  respondent  ceased  on  the  6tb  day  of 
August,  1916.    He  so  testified.    It  la  true 
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there  was  some  extra  work  done  after  tbe 
principal  work  had  been  completed,  bat  this 
work  was  done  at  the  instance  of  Mr.  Jarvis 
soon  after  the  original  work  was  completed. 
The  lien  notice  was  filed  within  90  days  after 
that  date.  We  are  satisfied  that  the  facts 
necessary  to  be  established  follow  from  the 
undisputed  evidence  in  the  case.  It  appears 
that  two  of  the  larger  bills  for  material, 
namely,  tbe  Yeomans  bill  for  tamber  and  a 
bill  of  McCrea  &  Davies  for  hardware,  were 
unpaid,  and  that  no  notice  that  this  mate- 
rial had  been  furnished  had  been .  given  by 
these  persons  to  the  appellants.  Both 
these  bills  were  contracted  by  the  respond- 
ent. They  were  charged  to  the  respondent 
The  respondent  testified  that  this  material 
was  purchased  upon  his  personal  credit;  that 
the  bills  were  his ;  and  that  he  was  bound  to 
pay  them.  These  materialmen  are  not  seek- 
ing to  hold  the  appellants  in  this  case  for  the 
amount  of  these  bills.  It  was  therefore,  un- 
der the  statute,  section*  1133,  Bern!  Code, 
not  necessary  that  notice  should  have  been 
given  by  McCrea  &  Davies  or  Mr.  Yeomans  to 
the  appellants.  The  whole  evidence  in  the 
case  clearly  justified  the  lower  court  In  its 
findings  and  judgment  in  favor  of  tbe  re- 
spondent. In  fact,  no  other  judgment  upon 
the  evidence  In  the  case  coald  taave  been 
Justly  rendered. 
Affirmed. 

HOLCOMB,  MAIN,  FUIiLERTON,  and 
PARKER,  JJ.,  concur. 


(54  Utah,  171) 

MAOKY  T.  BINGHAM  NEW  HAVEN  COP- 
PER &  GOLD  MINING  CO. 
(No.  3306.) 

(Supreme  Court  of  TTtab.   March  26,  1919.) 

1.  Nkqligerce  4t=>119(7)— Pleadiwo. 

In  an  action  for  negligence,  plaintiff  can 
only  recover  on  the  acts  or  causes  of  negligence 
alleged  in  the  complaint 

2.  Mabteb  ano  Sbbvant  «ss»159(1)— MAsnea's 
DuTT  TO  Sebtant— WAsnziro  or  Suvaht— 
Latent  DKracT. 

It  is  the  master's  duty  to  warn  experienced 
servant  of  a  latent  or  concealed  danger  or  de* 
feet,  or  of  conditions  suddenly  changed  so  as  to 
endanger  servant's  safety,  where  master  knows 
or  should  have  bnowi^  of  .  such  dangeroas  condi- 
tion, and  servant  has  no  knowledge  tbereot 

3.  Mabteb  aito  Seavant  «=>152  —  Master's 
Dntr  TO  iWabn  ErpEBisNOED  Servant, 

Mine  operator  is  not  required  to  warn  ex- 
perienced miner  and  timberman,  of  the  location 
of  chutes,  such  chutes  not  constituting  latent 
defects,  and  tbe  miner,  being  required  to  go  to 
different  parts  of  the  mine  in  the  performance 
of  his  work,  having  opportunity  to  observe  loca- 
tion and  condition  of  chutes. 


4.  Pl^EAOmo  4=»236(9— AHXNDlfXNTS  — OlS- 
CRETIOK. 

Where  action  for  Injuries  was  brought  three 
years,  and  was  trii-d  four  years,  after  the  ao 
ddent,  and  defendant  had  difficulty  in  locating 
his  witnesses,  the  allowance  of  amendment  tt> 
complaint  so  as  to  charge  negligence  not  pleaded 
in  original  complaint  was  in  the  court's  discre- 
tioot  which  was  aot  abnaad  hj  denial  leaver 

Appeal  from  District  Court,  Salt  Lake 
County;  Wm.  H.  Bramel,  Judg& 

Action  by  Mike  Macky  against  tbe  Bing- 
ham New  Haven  Copper  &  Gold  Mining  Com- 
pany. Judgment  of  dismissal,  and  plaintiff 
appeals.  Afflimed. 

WlUard  Hanson  and  B.  L.  Ubennau,  botli 
of  Salt  Lake  City,  for  appellant 

King,  Straup,  mbley  A  Leatherwood,  of 
Salt  Lake  City,  for  respondent. 

FEICK,  J.  The  plaintiff  brought  this 
action  to  recover  damages  for  personal  in- 
juries which  he  alleged  he  suffered  througli 
the  negligence  of  the  defendant  The  plain* 
tiff,  at  the  time  of  the  accident  was  em- 
ployed by  the  defendant  in  its  mine  In  Salt 
Lake  county.  He  was  an  experienced  and 
competent  miner  and  timlwrman,  and  was 
employed  as  such  by  the  defendant  The 
acts  of  negligence  alleged  in  the  complaint 
are  that  the  defendant  maintained  a  cer- 
tain stope  on  what  is  designated  the  third 
level  in  its  mine,  known  as  stope  74;  that 
the  defendant  had  constructed  and  was 
maintaining  a  certain  "ore  chute"  near  the 
center  of  said  stope,  which  chute  extended 
downward  50  or  60  feet  to  other  workings  In 
said  mine;  that  said  ore  chute  was  so  situated 
in  said  stope  that  in  passing  to  the  face  there- 
of it  was  necessary  to  pass  across  said  chute; 
tliat  plaintiff  did  not  know  of  tbe  existence 
of  said  chute,  wbUe  defendant  did;  that  it 
was  dangerous  for  persons  to  pass  to  and 
from  the  face  of  said  stope  or  in  passing  to 
different  parts  therein  tor  the  reason  that 
In  doing  80  they  might  step  or  fall  Into  said 
chute;  that  the  plaintiff  was  directed  to  do 
timbering  In  the  face  of  said  stope,  and  "in 
order  for  him  to  reach  the  place  where  he 
was  directed  to  go  U  was  necessary  for  him 
to  -go  over  and  across  said  chute;  that  de- 
fendant carelessly  and  negligently  failed  and 
omitted  to  warn  plaintiff  vt  tbe  posltlmi  of 
sold  cbnte  and  of  the  danger  of  going  Into 
said  stope,  and  then  and  there  directed  plain- 
tiff to  perform  work  and  labor  In  said  stope 
as  aforesaid,  thai  and  tbwe  welt  lEnowing 
that  be  would  bave  to  pass  orer  and  across 
said  dinte  in  order  to  readi  Ua  said  place  of 
work;  and  plaintiff  alleges  tb^  wUle  be 
was  going  to  said  place  *  *  *  by  reason 
of  the  carelessness  and  negligence  of  the  de- 
fendant aforesaid  he  stepped  into  said  chntek 
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and  then  and  there  fell  to  the  bottom  there- 
of, a  distance  of  between  SO  and  60  feet" 
Plaintiff  then  describes  bU  Injnriea  and 
prays  Judgmeiit  for  damages. 

The  eridraice,  bo  far  as  material  on  this 
apt>eal.  Is  brief.  The  plaintiff  produced  evi- 
dence tending  to  show  that  on  the  nl^t  of 
tbe  alleged  accident  be  wmt  to  work  at  mid- 
night; that  he  was  then  employed  by  the  de- 
fendant as  an  expetienced  miner  and  tlm- 
berman;  that  on  the  night  In  question  he  was 
directed  to  go  to  stope  74  to  see  whether  any 
timbering  was  required,  but  that  It  was  his 
dDty  to  go  to  any  part  of  the  mine  where 
timbering  might  be  necessary;  that  on  the 
night  in  question  a  miner  and  a  mutter  were 
working  In  the  face  of  Btope  74,  and  he  and 
his  helper  were  on  their  way  tt»  the  face  of 
stope  74,  to  ascertain  whether  any  timber- 
ing was  necessary  there;  that  stope  74  was 
timbered  with  square  sets  which  were  about 
6%  or  7  feet  in  height  and  about  S  feet 
square;  that  the  square  sets  extended  10  or 
12  sets  from  side  to  side  of  the  stope  near 
the  face  thereof,  and  also  exended  25  or  SO 
sets  to  the  rear  and  were  3  sets  high;  that 
the  defendant  maintained  an  ore  chute  In 
one  of  tlie  sets  of  timbers  aforesaid,  and 
near  tbe  face  Of  said  stope,  throogh  which 
the  mu<dE  and  ore  that  were  beSjtg  brak«i 
down  in  tbe  (ace  of  tbe  stope  were  being 
passed  downward  to  another  part  of  aidd 
mine;  that  in  imsslng  to  the  face  of  said 
Htdpe  for  the  purpose  aforesaid  it  was  neces- 
^^ary  for  plaintiff  and  bis  heli>er  to  pass  up- 
wards through  one  of  said  square  sets  by 
means  of  a  ladder,  and  after  passing  up- 
wards on  said  ladder  to  reach  the  face  of 
said  stope  the  plaintiff,  on  reaching  the 
top  of  the  second  square  set,  step[>ed  trojfi 
said  ladder  on  some  planks  or  lagging  which 
were  placed  on  the  top  timbers  of  said  square 
set,  and  In  att^pting  to  pass  over  said 
lagging  to  tbe  face  of  said  etope  where 
said  miner  and  mudcer  were  at  work  the 
plaintiff  stepped  Into  said  ore  chute  and 
fdl  to  tbe  bottom  thereof,  a  distance  of  40 
m  more  feet;  that  tbe  <v^Dg  d  said  chute 
was  by  4  feet,r  and  there  were  a  large 
number  of  ore  dintes  in  different  parts  of  de- 
f^danlfs  mine  which  were  maintained  by 
the  defmdant  for  the  reason  that  in  etop- 
ias  the  ores  in  said  mine  the  ores  from  the 
different  etopea  were  thrown  Into  the  dilutes 
and  passed  tbroui^  to  lower  lerels  in  said 
mine;  that  plaintiff  had  been  working  in 
■aid  mine  from  February  until  the  11th  day 
of  June,  1^4,  on  which  date  tbe  aoddent 
occurred,  and  knew  that  there  were  a 
large  number  <hC  ore  chutes  maintained  in 
said  mine  for  the  purpose  afcureeald.  Plain- 
tiff, howerar,  also  testified  that  tbe  ore 
dmtee  he  knew  abont  were  not  kept  op^  to 
the  extatt  the  one  he  feU  into  was,  but 
nmally  were  k^t  oj^eu  only  to  the  extent  of 
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6  or  8  Inches  to  admit  the  ore  to  be  passed 
down  through  the  chute.  He  also  said  that 
he  was  not  aware  of  tbe  ore  chute  Into  whlt^ 
he  fell,  althou^  the  evidence  discloses  that 
his  hdper,  who  was  with  him,  but  who  fol- 
lowed him  up  the  ladder,  knew  of  the  Chute 
and  had  passed  over  It  frequently.  It  was 
also  shown  that  tbe  diute  In  question  was 
kept  opm  for  the  purpose  of  permitting  those 
who  worked  at  the  face  of  stope  74  to  take 
the  ore  and  muck  with  wheelbarrows  to  the 
chute  and  to  dump  it  therein.  Flaintifl  was 
also  permitted  to  testify,  over  defendant's 
objections,  that  no  protection  or  guard  of 
any  kind  was  maintained  at  or  around  tile 
ore  chute  in  question.  That  evidence,  it 
seems,  was,  however,  admitted  as  bearing 
only  upon  plaintiff's  contributory  n^II- 
gence,  and  not  for  tbe  purpose  of  proving 
that  the  defendant  waa  negllgmt  in  that 
respect. 

After  plaintiff  had  proved  the  nature  and 
extent  of  his  Injuries,  etc.,  he  rested. 

Upon  substantially  the  foregoing  evidence 
respecting  the  alle^  negligence  of  the  de- 
fendant its  counsel. moved  for  a  nonsuit  upon 
the  grounds:  (1)  That  the  plaintiff  had  fail- 
ed to  prove  actionable  negllg«ice  on  the 
part  of  the  defendant;  (2)  that  the  undis- 
puted evidence  disdosed  that  plaintiff  was 
guilty  of  contributory  negligence  which  was 
the  proximate  cause  of  the  injury  com- 
plained of;  and  <S)  that  he  had  assumed  the 
risk  of  Injury.  The  district  court  granted 
the  motion  and  entered  judgment  dismissing 
the  action. 

During  the  progress  of  the  trial  counsel 
asked  leave  to  amend  the  complaint  in  the 
particulars  berdnafter  stated,  to  which 
defendant's  counsel  objected,  and  tbe  court 
reused  leave  to  amend. 

The  only  errors  assigned  are:  (1)  That  tbe 
court  erred  In  denying  ptaintlff  leare  to 
amend  bis  ccnnplalnt;  and  (2)  In  granting  the 
motion  for  nonsuit.  It  la  more  convenient 
fOr  us  to  consider  tbe  second  assignment  first 

[13  Counsel  for  defendant  insist  that  the 
motion  for  a  nonsuit  was  properly  granted 
for  tbe  reastm.  If  no  oOker,  that  plaintiff  liad 
failed  to  establish  n^ligenoe  upon  the  part 
of  the  d^endant  It  will  be  obsored  that 
tbe  only  n^llgence  alleged  In  tbe  eomplalnt 
Is  that  the  defendant  liad  failed  to  warn  or 
apprise  the  idalntiff  of  the  existence  of  the 
ore  chute  Into  whltdk  he  .fell.  It  is  elemen- 
tary that  Uie  complaining  par^  can  recover 
cmly  upon  the  acts  or  causes  of  n^llgence 
alleged  In  his  cony>laint  On  behalf  of  the 
plaintiff  It  is,  however.  Insisted  that  under 
the  circumstances  disclosed  by  the  evid^ce 
it  was  the  duty  of  the  defendant  to  warn 
or  notl^  the  plaintiff  of  the  existence  and 
condlti<m  of  tbe  ore  chute  In  question,  and  its 
failure  In  that  regard  constituted  u^lgoice^ 
Od  behalf  of  the  defendant  It  is  earnestly 
contended  that  In  view  that  tbe  plaintiff 
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mu  an  experienced  miner  and  tbnberman, 
and  vaa  emplojred  as  aodi,  and  tiiat  at  the 
time  of  tlie'lnjury  he  was  In  tibe  perfcmnance 
of  the  dntles  imposed  on  him*  namely,  that 
of  passing  throagb  the  mine  for  the  purpose 
of  ascertaining  where  timbering  might  be 
reqaired,  and  that  he  was  cc^nizant  of  the- 
method  by  which  defoidant  carried  on  Its 
mining  operations  and  In  maintaining  a 
large  number  of  ore  chutes  in  the  stopee  of 
its  mine  for  the  purpose  of  dlq>oslng  of  the 
ores  and  waste  material  that  the  law  did 
not  Impose  upon  It  the  duty  to  warn  or  noti- 
tj  the  plaintiff  respecting  the  existence  of 
the  chute  in  question,  or  any  other  chute 
maintained  in  the  mine,  unless  defendant 
knew  that  plalutltf  did  not  know  or  did  not 
have  the  means  of  knowing  that  the  ore 
chute  was  being  maintained  in  the  condi< 
tlon  it  was.  In  support  of  thdr  conten- 
tion counsel  dte  the  following  cases:  Crown 
Cotton  MUIs  V.  McNally,  123  Ga.  3S,  61  S.  E. 
13;  Merlde  t.  Plaster  Co.,  1S5  Iowa,  092. 
136  N.  W.  916;  Peterson  v.  New  Pittsburg 
Goal  A  Coke  Co..  149  Ind.  260,  49  N.  Ei 
8,  63  Am.  Rep.  289;  Central  of  Georgia  Ry. 
Co.  T.  Price,  121  Ga.  '651,  49  S.  B.  683; 
King  T.  Morgan.  109  Fed.  449,  48  C.  0.  A. 
607;  Atlas  Engine  Works  t.  Randall.  100 
Ind.  293,  60  Am.  Rep.  798;  HaskeU  v.  I*  H. 
Kurtz  Co.,  181  Iowa,  30,  162  N.  W.  600,  I* 
R.  A.  lfll7F.  881;  Olsen  v.  Triangle  M.  Co^ 
167  Pac.  813.  The  rule  contended  for  by 
counsel  Is  perhaps  as  well  stated  In  King 
T.  Morgan,  snpraf  as  anywhere,  and  h«ice 
we  append  the  following  excerpt  from  the 
<^dnion  In  that  case,  namely: 

"Tbo  duty  of  cautioning  a  servant  rests  upon 
the  master  only  In  case  he  is  Informed  or  has 
reason  to  believe  that  the  servant  Is  Inexperi- 
enced  and  ignorant  of  the  probable  dangwa  h« 
is  about  to  encounter.  The  master,  in  the  ab- 
sence of  such  informatioD,  may  assume  that  an 
applicant  who  Is  apparently  mature  and  intelli- 
gent is  qualified  for  the  particular  work  applied 
for  by  him.  It  is  only  where  anch  facts  are 
brought  to  his  notice  of  the  disqualification  of 
the  servant  to  safely  encounter  dangers  known 
to  Um,  and  imaumptively  Unknown  to  the  serv- 
ant, that  the  du^  of  cantioniiv  and  instructing 
the  servant  arises." 

The  other  cases  dted  support  the  foregoing 
text,  and  henoe  It  is  not  necceiafy  to  refer  to 
those  further. 

Connael  for  aK>aIlant  conoete  the  law  to  be 
aa  laid  down  In  the  ftn^^dng  cases,  but  they 
insist  that  the  rule  there  stated  la  not  con- 
trolling; indeed,  th^  asaert  that  It  la  not 
arolicable  here.  In  aopport  of  Uidr  oonten- 
tloo  connad  cite  the  following  cases:  Iro- 
qools  Furnace  Oo.  t.  McOrea,  191  lU.  841, 
SI  N.  BL  79;  Powers  t.  GalcasleQ  Sugar  Co., 
48  La.  Ann.  483,  19  Soatb.  46S;  Ronndy  v. 
United  Box,  B<«rd  ft  Pap^  Go.,  103  Me.  83, 
68  AtL  636;  Hogarth  v.  Pocasset  Mfg.  Co., 
167  Mass.  225,  46  N.  B.  629;  Bradbum  t. 


Wabash  By.  Co.,  184  MldL  675.  96  M.  W. 
929;  Kansas  C.  Ft  S.  ft  G.  Ry.  Oo.  t.  EioTp 
41  Kan.  661,  671,  21  Pac  770. 13  An.  St  Itep. 
3U;  Unden  v.  Andior  M.  Co.,  20  Utah.  134. 
58  Pac.  886;  Bailey,  Personal  Injuries  (2d 
Ed.)  I  800.  In  view  that  the  rule  contend- 
ed tor  by  counsel,  and  as  laid  down  In  the 
cases  dted  by  them,  Is  well  reflected  by 
Bailey  In  the  section  referred  to.  we  append 
his  statement  of  the  rule  as  follows: 

"It  is  sometimes  stated  that,  If  a  servant  Is 
experienced,  no  duty  exists  to  warn  him.  This 
statement,  bowever,  is  subject  to  certain  qualifi- 
cations, inasmuch  aa  in  certain  cireomstaBces 
it  may  be  necessary  to  warn  evMt  a  mature  and 
experienced  servant^  as,  for  Instance^  wbere  the 
danger  or  defect  is  latent  and  known  to  the 
master  but  not  known  to  the  servant  or  iriiere 
the  danger  arises  from  a  change  in  apidlances 
or  methods  of  work. 

"The  true  role  Is  that  when  there  are  specia] 
rislcs  that  are  not  obvious  or  patent  and  of 
whidi  the  servant  is  not  cognisant  it  is  the  duty 
of  the  master  to  notify  him  of  such  risks,  and 
this  applies  to  e^^erimoed  as  weU  as  inexperl- 
enced  servants. 

"Tbo  duty  to  instruct  and  warn  an  experi- 
enced semnt  exists  only  aa  to  latent  and  extra- 
ordinary risks  and  dangers  which  are  known  or 
ought  to  have  been  known  by  the  master,  and 
which  were  not  known  or  on^t  to  have  been 
known  by  the  servant** 

[2.  t]  Counsel  for  plaintlif  In  their  rQ>ly 
brief  atten^tt  to  distinguish  the  cases  cited 
by  defendant's  counsel  from  the  case  at 
bar.  They  also  rely  on  the  case  (dted  from 
Utah.  Waiving,  however,  the  fact  that  in 
the  cases  dted  by  plaintiff,  and  to  whldi  we 
have  referred,  the  tsanea  and  the  questions 
presented  for  decision  were  much  broader 
than  In  the  case  at  bar,  and  basing  our 
oondualon  npon  the  proiwdtlon  outlined  in 
the  excerpt  quoted  from  Mr.  Bailey,  we 
nevertheless  are  of  the  opinion  that  Hie  nile 
stated  by  Mr.  Bailey  does  not  app]y  here, 
while  the  rule  quoted  tam  tbe  case  dted 
by  connsd  fbr  defendant  does  andy.  Trw, 
where  there  la  a  latent  or  conoealed  danger 
or  dtfWt.  oe  wbere  conditions  have  snddody 
changed  without  the  knowledge  of  and  so  as 
to  endanger  the  safety  of  the  servant  the 
role  stated  by  Mr.  Bailey  does  apply.  That 
however.  Is  not  this  case..  The  drate  la 
question  did  not  constttnta  a  latest  defect 
nor  was  It  a  omcealed  danger  In  tb»  aoue 
that  those  terms  are  used  In  the  decisions, 
nor  was  the  condition  of  the  Ante  snddoily 
dianged  so  aa  to  endanger  the  safety  <jt  tbe 
plaintiff.  Ore  dintes,  as  we  have  seen,  were 
quite  common  in  defendant's  min&  Indeed, 
they  constttttted  a  part  of  the  method  by 
whidk  the  defendant  conducted  Ua  mining 
operations.  Moreover,  eo  far  as  the  evidence 
ediowsk  there  was  not  a  stope  In  the  mine  at 
or  near  which  there  was  not  (me  or  more 
ore  chutes  maintained.  Traet  plaintiff  says 
they  were  not  k^  nnoovered  to  tbe  ezteait 
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tbat  ttie  6De  In  Question' was.  That,  how- 
ever. Is  not  a  controlllDg  factor  In  this  case; 
Plalntlfr  was  not  raying  upon  tbat  fact,  and 
in  so  relying  was  deceived.  Besides,  he  was 
an  experienced  miner  and  tlmberman.  lliat 
was  his  occupation  as  defendant's  servant 
It  was  his  dnty  to  pass  to  the  different  parts 
of  the  mine  to  do  timbering  when  aucb  was 
required.  He  had  at  least  as  good  an  oppor- 
tunity to  learn  the  location  and  condition  of 
the  ore  chntes  as  any  one,  and  his  knowl- 
edge in  that  r^rd  was  equal  to  the  defend- 
ant'a,  and  hence,  under  the  circumstances 
disclosed  by  the  evidence,  the  law  did  not 
Impose  a  duty  upon  the  defendant  to  s[>e- 
daUy  warn  or  notl^  him  concerning  the 
maintenance  of  the  ore  chutes  nor  of  the  one 
In  question. 

ri]  It  Is,  however,  also  insisted  that  the 
district  court  erred  In  denying  platntlCF's 
application  to  amend  his  complaint  during 
the  trial.  After  the  Jury  was  Impaneled,  and 
befwe  lomseedlng  to  otter  his  evidence,  his 
counsel  said:  "I  may  want  to  make  a  little 
amaidment  in  my  complaint  I  dMi't  ttainlc 
then  will  be  any  ot^lectlon  to  It,  simply 
allegliv  that  ttam  was  no  in<otectton  put 
around  this  chute.**  Oouzuel  for  defendant 
said:  "Well.  I  tOiaU  object  to  that,  of  course. 
Ton  mean  to  predicate  negllg«ice  upon  It" 
Plaintiff's  counsd  answered  "yea."  Defend- 
ant's counsel  then  said:  I  shall  ob- 
ject to  that"  PlalntUTs  counsel  drc^ped 
tbe  matter  at  that  point  without  further 
comment  No  ruling  was  made  or  attempted 
to  be  by  the  court  During  tbe  trial,  how- 
ever, plaintiff's  counsel  attempted  to  show 
by  bis  witness  that  the  cbute  was  left  un- 
protected and  unguarded.  Defendant's  coun- 
sel, iiowever,  consistently  and  persistently 
objected  to  sQl  sndk  evidence  except  It  was 
limited  for  the  purpose  of  explaining  plflln- 
tUCs  acts  and  conduct  respecting  the  defense 
ot  contributory  negllgencb  It  seems  the 
coait  admitted  it  for  that  limited  purpose 
and  for  no  other.  When  plaintiff  was  testi- 
fying, however,  his  counsel  again  offered  to 
amend  the  complaint  so  as  to  charge  the  de- 
fendant with  nei^U^ce  in  tbat  it  bad  "felled 
and  omitted  to  place  l^ging  or  other  timbers 
around  sold  chut^"  and  that  It  "carelessly 
and  negligently  failed  and  omitted  to  warn 
tbe  plaintiff  ot  tbe  position  of  said  chute  and 
of  tbe  danger  of  going  into  said  stope."  De- 
fendant's counad  objected  to  Uie  amradment 
and  stated  that,  If  It  were  allowed  they  were 
not  prepared  to  proceed  with  the  case.  The 
court  ruled  that  the  amendment  would  be 
allowed  upon  c<mdltlon  Oiat  plalntUTa  coun- 
■el  acceded  to  a  omitlnnance  of  tbe  cas& 
Counsel  declined  to  do  that  and  proceeded 
with  the  case.  The  accident  occurred  In 
June,  1914.  and  the  action  waa  commenced  In 
April,  1917,  and  tried  In  Hay.  19ia  Defend- 


ant's counsd  stated  In  the  court  btiow  that 
in  view  of  the  time  that  had  elapsed  since 
the  accident  some  of  Its  witnesses  had  de- 
parted from  tbe  state  to  parts  unknown,  and 
It  anticipated  some  dUUculty  In  locating 
some  of  them.  In  our  Judgment  the  case  Is 
clearly  one  where  the  trial  court  was  author- 
ised to  exercise  a  sound  discretion  in  allow- 
ing or  disallowing  the  proposed  amendment 
We  can  discover  no  reason  for  holding  that 
tbe  court  abused  its  discretion  and  counsel 
have  not  pointed  out  any  good  reason.  ^n>ls 
assignment  therefore  must  also  fell. 

For  the  reasons  stated  the  Judgment  should 
be,  and  It  accordingly  la,  affirmed,  at  ap- 
pdlant's  costs. 

CORFMAN,  O.  J.,  and  WDBBB,  OIDB- 
ON.  and  THUBBCAN.  JJ.,  concur.  • 


9*  Utah,  m 

BTTHEL  T.  SOLOMON  et  al   (No.  8204.) 

(Supreme  Oourt  of  Utah.    Nov.  14.  1918. 
On  Application  for  Rehearing,  ^rll 

22,  1919.) 

1.  Wills  «=»439—CoRSTBUonoif— Intent. 

In  constming  a  will,  IntSBtlon  of  testator 
will  be  given  effect! 

2.  Wills  ^>4S7  —  Ooi*nBnonoir— MKAnina 

or  WOBDB. 

Where  it  oondnslvely  appears  frtun  the  will 
that  the  words  "devise"  and  "be(ineath"  ace  used 
interchangeably,  they  will  not  be  ^vea  th^ 
usual  tecbJiical  construction. 

8.  Wills  <so821(1)— OoHmiuuiioBr— Spkmaii 
Dbvibe. 

Where  testator  made  a  Qtedal  devise  of  spe- 
cifically  mendoned  real  estate,  and  there  is 
nothing  in  will  which  expressly  or  by  Implica- 
tion onerates  the  real  estate  so  devised  with 
the  burden  of  paying  general  legacies  given  by 
subsequent  paragraph,  sncb  real  estate  passed 
free  from  any  daim  of  the  benefidarlea  mention- 
ed in  snch  subsequent  paragra^. 

4.  Wills  «=3821(1)  —  OoiraTBuonoii— Dcvisb 
— Ghasoes. 

The  expression  of  one  limitation  upon  the 
gift  in  .the  paragraph  oontalniog  such  gift  by 
necessary  implication  and  constmctlon  excludes 
or  negatives  the  intent  of  the  givw  to  burden  or 
attach  to  such  gift  any  other  or  addititnial  lim- 
itations or  burdma. 

5.  Wiixs  ^821(1)— OomrsnoTioir—SFEcxAt. 
Dbvisb— Chabok. 

Where  a  special  devise  of  specifically  men- 
tioned real  estate  was  made  subject  to  rights  of 
testator's  son  and  daui^ter  to  occupy  It  during 
life  of  daughter  and  during  aon's  care  ot  tea* 
Utor's  estate,  legacies  |$ven  in  subsequent  par- 
agraphs will  not  be  oonatrued  a  charge  upon 
such  land. 


*In  r*  Cunpbell't  Evtate,  27  ntab,  866,  71  Fse. 
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$*  VTTUM  •s>821(l>-COIf8TBUCTION— SpIOXF- 

10  DiVISB— Ghabob— Pbisumftion. 
Wlien  th«re  is  a  more  seneral  chuye  of 
lesftdea  on  testator'B  ml  eotste  after  a  apecific 
devbe,  the  diarge  la  to  be  constmed,  in  the 
absence  of  anythinc  to  show  a  contrary  Intent, 
aa  applying  only  to  real  estate  not  specifically 
devised,  although  capable  of  being  construed 
as  applying  also  to  the  real  estate  specifically 
devised;  the  presnmption  in  anch  caae  being 
that  the  testator  intended  deviaea  to  han  the 
real  estate  as  given. 

Appeal  from  District  Court,  Salt  Lafee 
Oounty;  Oeo.  F.  Qoodwin.  Judge. 

Action  by  Oraim  P.  Bnmel,  administrator, 
against  Alfred  Solomon  and  Josepb  F.  Smltb. 
tmstefc  Defendant  Joseph  F.  Smltb,  trustee, 
filed  special  and  general  dwurm,  and  upon 
plalntifTa  refusal  to  plead  further  after 
court  bad  sustained  gweral  demurrer,  court 
dismissed  action  as  to  such  defoidant,  and 
from  the  Judgment  plaintiff  appeals.  Af- 
firmed. 

N.  V.  Jones,  of  Salt  LaJte  City,  for  ap- 
pellant 

King,  Straup,  Nlbley  &  Leatherwood.  of 
Salt  Lake  Giis^  for  reqiondent 

OIDBON,  J.  Plaintiff  as  administrator 
with  the  win  annexed  of  the  estate  of  Al- 
onzo  H.  Raleigh,  deceased^  by  this  action 
asfcs  the  Judgment  of  the  court  that  the  de- 
fendant Smith  accepted  the  real  estate  de- 
scribed In  the  complaint  as  trustee  for  the 
Charch  of  Jesus  Christ  of  Latter-Day  Saints 
hardened  with  the  trust  provided  in  the  will 
of  the  deceased  for  the  payment  of  certain 
legacies ;  that  such  defendant  holds  the 
value  of  said  real  estate  In  trust  for  certain 
beneficiaries;  tliat  the'  value  of  the  real 
estate  at  the  time  of  the  alleged  distribution 
be  ascertained ;  and  that  each  of  the  defend- 
ants be  held  liable  to  the  plaintiff  for  such 
value. 

Defendant  Alfred  Solomon  is  one  of  the 
original  executors  of  the  will,  and,  as  such 
executor,  it  is  alleged,  was  a  party  to  the 
distribution  of  the  real  estate  to  his  code- 
f^dant 

From  the  amended  complaint  it  appears 
that  the  deceased  died  testate  in  Salt  Lake 
City  on  the  13th  day  of  May,  1901,  and  that 
thereafter,  In  January,  1902,  his  will  was  ad- 
mitted to  probate,  and  the  executors  therein 
named,  William  Asper  and  the  defendant 
Alfred  Solomon,  qualified  as  such,  and  con- 
tinned  in  that  capacity  until  the  death  of 
Asper,  whidi  occurred  on  the  13th  day  of 
June,  1910;  that  thweafter,  on  the  24th  day 
(tf  January,  1914,  tiie  letters  testamentary 
issued  to  Solom(Hi  were  revoked  by  the  dis- 
trict court ;  that  on  a  later  date  the  plain- 
tiff was  named  by  said  court  as  administra- 
tor of  the  estate  with  the  will  annexed.  It 


farther  ara>ears  that  In  Uarch,  1902,  lot  1 
in  block  114.  plat  A,  of  Salt  Lake  City  siir- 
vey  being  part  ot  the  premises  of  the  estate 
of  the  deceased,  was,  by  .what  is  termed  a 
"iMrtial  distribution,''  turtied  over  to  the 
defendant  Smith  as  trustee,  and  thereafter, 
in  June  of  that  year,  upon  a  report  made  to 
the  district  court,  said  distribution  was  con- 
firmed  by  order  of  that  court.  A  ccfpy  of 
the  will  is  attached  to  the  complaint  and 
made  a  part  of  the  same.  Its  provisions,  so 
far  aa  material  here,  are  as  follows : 

"2iid.  I  direct  that  my  ezeentors  hereinafter 
named,  aa  soon  as  they  have  sufficient  funds  in 
their  hands,  to  pay  my  fnneral  expenses  and 
debts,  and  the  usaal  monthly  allowance  to  my 
family,  in  accordance  with  my  costom  of  late 
years,  which  may  afterwards  be  increased  or 
diminisbed  as  nay  seem  meet  to  my  said  execn- 
tors. 

"8rd.  I  direct  for  the  above  named  purposes 
aa  well  as  for  the  full  settlement  of  my  estate, 
I  aatborize  and  onpower  my  acting  execntors, 
the  survivor  or  survivors  of  tiiem  to  sell  at 
private  or  pnblie  sale  my  real  estate  or  so  much 
of  it  as  may  be  necessary  and  to  convey  in  fee 
simple  vritlioat  liatnlity  on  tfadr  part;  to  see 
to  the  application  of  the  purchase  money  aa 
hereinafter  directed. 

"4th.  All  my  estate,  real  and  personal,  what- 
soever or  whomsoever,  after  paying  all  my  debta 
I  give  and  devise  to  my  executors  wIm  shall 
act  nnder  this  will,  and  to  the  sorvivtm  w 
survivor  of  them  with  tlis  power  of  sale  afore- 
said, upon  the  trust  followtng:  In  trust,  to 
take  and  hold  the  aame  and  to  pay  over  tlie  net 
income  thereof  to  and  for  the  uses  and  benefits 
of  the  persons  hereinafter  named,  and  to  make 
distribution  of  the  principal  and  proceeds  <rf 
sale  thereof  as  hereinafter  directed,  exclodiog 
any  child  or  children  for  bad  conduct. 

*'lst.  Lot  <1)  one  in  Uock  (U4)  one  hundred 
and  fourteen  plat  A,  Salt  Lake  City  survey  to- 
gether with  all  the  appurtenances  thereunto  be- 
longing or  in  any  vrise  appertaining  I  bequeath 
and  direct  that  it  be  given  to  the  Ghnrch  of 
Jesus  Christ  of  Latter-Day  Saints  forever, 
the  rents  issues  and  profits  thereof  be  applied 
in  building  and  maintaining  of  temples  but  I 
also  (Urect  that  my  son  Jacob  T.  Raleigh  and 
my  daughter  Caroline  C.  Raleigh  Wells  occupy 
and  tiave  Joint  possession  and  the  use  and  bcn- 
eflt  of  the  above  deacribed  property  witiiout 
impeachment  or  waste,  she  during  her  natural 
lifp  and  he  during  his  attention  to  my  family 
affairs  as  compensation  and  no  other,  unless 
the  said  dinrch  shall  elect  to  give  him  a  site 
on  whidi  to  build  and  inherit  and  if  the  said 
son  does  not  accept  sacb  trust  or  do  the  duties 
thereof  to  the  satisfaction  of  my  said  executors. 
I  direct  and  empower  them  to  appoint  some 
other  one  of  my  sons  who  shall  perform  the  dn- 
ties  and  inherit  the  blessing." 


The  second  and  third  snbdlvlslcms  <A 
pan^raph  4  of  the  will  give  certain  real 
property  described  to  different  members  of 
deceased's  fiimliy,  and  In  sndi  sabdivltiuis 

the  w(M-d  "bequeathed"  Is  used. 
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Ttte  fonrtfa  sobcUrlslon  of  paragrai^  4  Is 
as  follows: 

"4th.  I  direct  my  executors  to  set  apart,  !□- 
rest  and  keep  at  interest  a  Bum  the  annnal  in- 
terest on  which  shall  equal  the  sum  of  fire 
hundred  and  Beventy-aix  dollars,  to  be  expended 
for  the  aapp<»t  of  my  dau^ters  GaroUoe  C. 
Raleifli  Wells,  and  Maria  E.  Bal^h  Wood, 
when  otherwise  unprovided  for,  and  my  son 
Dsvid  P.  Baleigh  such  accruioc  interest  to  be 
paid  equally  to  each  of  them  or  for  their  sup- 
port, Bixteen  dollars  monthly  by  my  execu- 
tors as  it  accrues,  or  as  they  aererally  need  it 
during  their  otherwise  unprovided  for  condition 
reepectively  during  their  lives,  and  at  the  death 
of  any  one  of  them,  his  or  her  interest  may  be 
disbursed  as  it  accrues  to  any  indigent  one 
or  more  of  my  children,  or  used  for  repairs  up- 
on any  property  In  this  win  beqtieatbed,  as  to 
my  executors  may  seem  best," 

SubdlvMon  6  not  material  hen. 

**6tb.  All  the  rest  residue  and  remainder  of 
my  property  bequeathed  to  my  Oeeators,  after 
satiriyins  isi  tiie  tbregoing  provisions,  I  direct 
shall  be  kept  at  nsnry  snd  only  so  much  of  the 
interest  on  principal  expended  as  may  b«  nec- 
essary for  the  support  and  educatioo  of  my 
minor  children  during  their  minority  respective- 
ly, and  the  support  of  my  said  wives,  for  taxes 
end  Insurance,  repairs  and  improvements  on 
propo-ty  hereinafter  named,  also  reserving  a 
reasonable  snni  tor  compensation  as  executors 
of  this  win. 

■^tb.  When  aU  my  children  shall  have  at- 
tained thdr  majority,  and  upon  the  death  of 
my  said  wives  I  direct  my  executors  to  make  a 
full  and  final  distribution  of  all  property  of  my 
estate  remaining  then  in  their  haoda,  or  under 
their  control  after  paying  all  debts  and  other- 
wise complying  with  the  directiima  hereinbefore 
contained.  •  •  • " 

There  are  other  allegations  in  the  com- 
plaint charging  the  defendant  with  knowl- 
edge of  the  provisions  of  the  will  at  the  time 
of  the  so-called  partial  distribution;  that 
the  value  of  the  real  estate  bo  dlstribnted 
was  $20,000;  that  no  part  of  tlie  funds  of 
the  estate  was  ever  Invested  by  the  executors 
as  directed  In  the  fourth  subdivision  of  para- 
graph 4  for  the  beneSt  of  the  beneficiaries 
named  th^eln,  or  for  any  other  purixxie; 
that  the  plaintiff,  as  administrator,  has  no 
funds  In  bis  possession,  received  no  funds  or 
other  property  from  his  predecessor,  exec- 
utor of  tbe  will,  and  that  there  are  now  no 
funds  or  other  property  belonging  to  tbe 
estate  from  which  to  pay  such  legacies,  and 
that  none  of  tbe  beneficiaries  mentioned 
therein  have  received  any  assistance  of  any 
nature  from  the  estate  for  dght  years  prior 
to  the  filing  of  the  complaint  There  are 
other  allegations  In  the  complaint  which  are 
sufficient  to  entitle  plaintiff  to  relief  if  It 
shall  be  determined  .from  the  will  tbat  tbe 
legacies  provided  tta  In  the  fourth  subdivi- 
sion of  paragraph  4  constitute  a  Men  or  bur- 
den upon  ttM  real  estate  In  question  lo  tMir 
actfam. 
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To  this  amended  complaint  defendant 
Smith  filed  a  .special  and  general  demurrer. 
The  court  sustained  the  general  demurrer, 
and,  plalntitr  refusing  to  amend,  further 
Judgment  .was  entered,  dismissing  tbe  action 
as  to  tbat  defendant  From  tbat  Judgment 
plalntiec  appeals  to  this  court,  and  assigns 
as  error  the  heading  of  the  court  In  sustain- 
ing the  general  demurrer. 

The  right  of  the  plaintiff  to  recover  de- 
pends upon  the  determination  of  the  question 
whether  tbe  legacies  provided  for  in  tbe  will 
are  a  charge  upon  the  land  bequeathed  to 
the  Church  of  Jesus  Christ  of  Latter-Day 
Saints  In  tbe  first  subdivision  <rf  iwragraph 
4  of  the  will,  being  the  land  in  controversy 
In  this  action.  If  this  contention  Is  held  ad- 
versely to  the  plaintiff,  the  other  questions 
presented  become  Immaterial. 
.  [1]  The  will  Is  inartificially  drawn,  and 
some  of  its  provisions  apparently  are  Incon- 
slsterit  However,  as  was  mid  by  this  court 
In  Re  Oampbell's  Estate,  27  Utah,  366,  76 
Pac.  861,  the  Intent  of  tbe  testator  Is  the 
polar  star  wlilch  should  guide  the  court  In 
Its  dedsloo.  It  seems  to  ns  tbat  It  la  evident 
from  a  reading  of  the  entire  provisions  of 
the  will  that  tbe  tesUtor  at  the  time  of  mak- 
ing the  will  felt  sure  that  he  had  sufllclent 
property  to  carry  out  all  of  Its  provisions 
and  to  [H*OTlde  for  the  payment  of  tbe  1^- 
ctes  mentioned  In  said  fourth  snbdlvisltm 
without  In  any  way  making  the  same  a 
chaise  npon  the  real  estate  mentioned  in  Qie 
will  preceding  that  subparagraph.  That  Is 
further  evidenced  from  the  sixth  subdivision 
following,  wherein  the  testator  proTldes  that 
all  the  remainder  of  bis  property  bequeathed 
to  his  executors  after  satlst^g  all  of  the 
foregoing  provisions  should  be  k^  at  inter- 
est or  usury  and  the  Interest  only  used  for 
the  purposes  mentioned. 

It  is  true  that  by  the  third  paragraph  of 
the  win  full  power  Is  given  to  the  executors, 
or  the  survivors  of  them,  to  sell  the  real 
estate  belonging  to  the  estate  at  public  or 
private  sale  and  to  see  to  tbe  application  of 
the  piircbase  money  as  therein  directed.  It 
Is  also  true  tbat  by  the  fourth  paragraph 
tbe  title  to  tbe  real  estate  as  .well  as  the  per* 
sonal  property  was  vested  in  tbe  executors, 
In  trust,  however,  for  the  purposes  mentioned 
In  the  subsequent  parts  of  tbe  will.  The  fact 
of  giving  or  devising  tbe  legal  title  to  the 
executors  does  not  in  my  judgment,  in  any 
way  affect  tbe  other  provisions  of  the  will, 
or  aid  In  determining  the  testator's  intent 
The  title  Is  given  to  the  executors  In  trust, 
to  be  by  them  conveyed  or  transferred  to  the 
beneficiaries  named  burdened  with  or  releas- 
ed from  other  legacies  mentioned  In  the  will 
as  though  tbat  paragraph  were  not  in  the 
wlU  at  all. 

[2-i]  It  conclusively  appears  from  the  dif- 
ferent provisions  of  the  will  that  the  words 
"devise"  and  "bequeath"  are  used  Inters 
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cluuigeabl7r  and  ihould  not  te  limited  to  the : 
usual  technic&l  oonstnictkHa  of  those  words. 
Id  the  sixth  subdivision  above  mentioned, 
the  testator  refers  to  the  iff<q>ert7  "bequeath- 
ed" to  his  executors,  whereas  in  the  gift  It- 
self In  the  third  paragraph  be  bad  need  the 
word  "devise."  It  is  quite  evldoit  that  the 
testator  intended  to  and  did  by  subdivision; 
1  make  a  special  devise  or  gift  of  the  real 
prc^rty  therein  mentioned.  There  la  noth- 
ing  in  that  paragraph,  or  In  any  of  the  other 
provisions  of  the  will,  which  ^ther  expressly 
or  by  necessary  ImpUcation  on  era  tea  the 
reel  estate  so  devised  with  the  burden  of 
paying  the  legacies  mentioned  in  general 
terms  In  a  subsequent  paragraph.  It  must 
therefore  be  held,  under  the  generally  ac- 
cepted canons  of  construction,  tbat  such  real 
estate  passed  free  from  any  claim  on  the  part 
of  the  baiefl<darles  mentioned  tn  said  fourth 
8ubdlvisi<Hi,  or  any  of  the  other  burdens  or 
legacies  mentioned  in  the  wllL  Furthermore, 
in  giving  the  property  in  guestloD,  it  appears 
from  that  paragraph,  and  as  a  further  rea- 
son why  the  contention  of  appellant  cannot 
be  correct,  that  the  gift  of  that  property  tCf 
the  church  was  limited  and  made  subject  to 
the  rights  of  his  son  and  daughter  mentioned, 
therdn  to  occupy  it  and  have  the  use  and 
beoeflt  of  the  same  during  the  natural  life 
of  the  daughter  and  during  the  life  of  the 
son  80  long  as  he  attended  the  affairs  of  bis 
father's  estate.  In  other  words,  the  expres- 
Blon  of  one  limitation  upon  the  gift  in  the 
paragraph  containing  such  gift  by  necessary 
implication  and  constructi(Hi  excludes  or  neg- 
atives the  intent  of  the  giver  to  burden  or 
atta<^  to  such  gift  any  other  or  additional 
limitations  or  burdens.  Newsom  v.  Thorn- 
ton. 82  Ala.  402.  8  South.  261.  60  Am.  Bep. 
743;  1  Underbill,  Law  of  WlUs,  1  396  ;  40 
Cyc.  2028-2030. 

The  second  and  third  subdivisions  of  testa- 
tor's will,  not  quoted  above,  give  to  his  two 
families  each  separate  pieces  of  real  prop- 
erty, and  the  same  words  are  used  In  those 
paragraphs,  to  wit,  "bequeath,"  as  are  used 
by  the  testator  in  the  first  subdivision  in 
giving  the  property  mentioned  therein  to  the 
church.  The  said  second  and  third  subdivi- 
sions give  to  the  two  families  of  the  testator 
the  homes  in  which  they  reside.  The  con- 
struction contended  for  by  plalntlfT  woold 
burden  that  property  with  the  payment  of 
the  legacies  provided  for  In  the  said  fourth 
subdivision.  I  am  thoroughly  convinced  that 
no  such  intenti(m  was  In  the  mind  of  the 
testator  at  the  time  of  the  execution  of  the 
will,  and  that  such  intent  does  not  appear 
from  the  reading  of  the  will  itself. 

I  do  not  understand  that  the  appellant 
controverts  the  accepted  rule  of  construc- 
tion that  "land  specially  devised  is  not  li- 
able for  the  payment  of  legacies  unless  they 
are  diarged  therein  by  the  will,  either  ex- 
pressly or  by  necessary  Implication."  Be 
doe%  however,  insist  that  the  role  Is  not  ap- 


pllcable  under  facts  such  as  appear  Iwm, 
We  have  seen,  however,  ttiat  the  Intention  of 
the  testator  was  to  make  a  sjieciai  devise 
the  provisions  the  first  subdivision  of 
paragraph  4,  and  appellant's  contention  In 
that  regard  cannot  therefore  be  maintained. 

[6]  Furthermore,  It  appears  by  the  subse- 
quent provisitme  of  the  will  Immediately  fol- 
lowing subdivision  4  that  the  testator  was 
the  owner  of  other  real  estate  not  specifi- 
cally devised  to  any  one,  but  was  reserved 
for  building  sites  for  his  snis  shonld  fbef 
desire  to  reside  thereon. 

'  "Bat  where  ttiere  is  a  more  ceneral  charge 
of  lecaciea  on  the  testator's  real  estate  after  a 
specific  devise,  the  charge  is  to  be  construed, 
in  the  absence  of  anything  to  show  a  contrary 
intent,  as  applying  only  to  real  estate  not  spe- 
cifically deviMd.  although  capable  of  being  em- 
strned  as  appl^g  also  to  the  real  estate  spe- 
cifically devised,  tlie  presumption  in  sudi  ease 
being  chat  the  testator  Intended  the  devisee  to 
have  the  real  ssUts  as  given."  40  Oye.  2080. 

It  Is  to  be  regretted  tliat  the  three  chil- 
dren, beneficiaries  mentioned  in  the  said  4th 
subdivision,  who  are  alleged  in  the  complaint 
to  be  incompetent,  must  be  deiHrived  of  such 
comfort  as  they  ml^t  receive  from  the  i»rop- 
erty  accumulated  by  their  fatlier  and  which 
it  would  be  natural  to  suppose  It  was  the 
desire  of  their  father  that  they  ^ould  have. 
But,  as  we  gather  his  intent  from  his  will 
there  seems  to  be  no  escape  from  the  conclu- 
sion that  the  court  below  was  right  In  sus- 
taining the  general  demurrer. 

It  follows  that  the  Judgment  ot  the  dis- 
trict court  most  be  affirmed.  Sndi  la  the 
order. 

FRICK,  C  J.,  and  McOARTT.  GORFMAN, 
and  THUBMAN,  JX,  ooncur. 

On  AppllcatlOD  for  RAearlng. 

GIDEON,  3.  App^ant  has  filed  a  petiUon  - 
for  rdiearing.  The  same  is  acccHupanied  by 
an  able  argument  of  counsel  In  whidi  it  is 
ni^ently  pressed  upon  this  court  ttiat  the  con- 
struction of  the  will  of  the  deceased  In  the 
opinion  does  vlol«ice  to  the  manifest  Intent 
of  the  testator ;  that  from  an  analyids  of  the 
various  provisions  of  the  will  it  Is  evident 
that  the  testator  Intended  by  the  second  and 
third  provisions  to  burden  the  property  In 
question  with  a  trust  for  the  support  of  the 
members  of  his  family  mentioned  in  subdi- 
vision 4  of  paragraph  4  of  the  will.  It 
would  avail  nothing  to  review  or  state  tn  de- 
tail the  reasons  upon  which  our  former  con- 
clusions were  based.  A  re-examlnatlon  of 
the  entire  will  confirms  our  former  cooclu- 
sion  that  there  Is  nothing  in  the  will  to  jus- 
tify the  contention  of  appellant  that  the 
premises  given  to  the  churcdt  In  subdivision 
1  of  the  4th  paragraph  were  intoided  to  be 
burdened  with  any  trust  whatever  excevC 
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Hat  menUflned  fai  the  snbdlTlakm  Itself.  I 
ent«taln  no  doabt  that  thu  testatw  Intended 
to  iworide  for  the  woffSfort  of  hUi  family  but 
It  Ifl  also  witbont  doubt  that  at  the  date  of 
making  the  .will  he  was  confident  that  he  bad 
ample  propCTty  to  proTld^  for  the  other  bene- 
fldarles  mentloiied  and*  at  the  same  time 
l^ve  to  the  diurdi  of  Ms  dioloe  for  the  pur- 
poses mentioned,  the  land  described  In  that 
enbdlTlslon ;  that  It  was  nerer  in  ttae  mind 
or  omtemplatlmi  of  the  testator  tbat  any 
p^xq^erty  qtedally  mentioned  or  attnnpted 
to  be  ^ren  away  by  tbe  terms  of  the  will 
should  be  burdened  with  any  trust  In  favor 
of  other  bmefldaries.  That  he  was  In  error 
respectins  ttae  value  of  his  property  cannot 
be  of  assistance  in  attemptlnc  to  arrive  at 
Us  IntoiL  The  petition  t<»  a  rdtearlng  Is 
denied. 

OORX*MAN,  O.  J.,  and  FBICK  and  THUB- 
man,  JJ.,  concur. 

McOARTT,  J.,  died  praidlng  consideration 
of  petition  for  r^iearlng. 


<H  Utftb.  m) 

GBIBVB  T.  HOWARD.    (Ko.  8279.) 

(Supreme  Court  of  Utah.  March  28,  1919.) 

1.  Appux,  and  Ebbox  «s9232(2)— Ezoludino 

AnS  WSa— RSTIB  w . 
Where  defendant's  objection  to  queation  was 
baaed  solely  on  the  grouod  tbat  the  statute  pro- 
hibited  witness  from  teatifyine  to  matter  in- 
qnired  about,  the  contention  that  qnestioas  did 
not  indicate  answers  expected,  and  that  plaln- 
tUf  diould  have  stated  what  be  expected  to 
prove  in  order  that  court  ml^t  determine 
whether  answers  would  be  material  and  their 
exclusion  ptejudleia]»  cannot  be  sustained. 

2.  WmrassEs  «=>219(4)  —  PBiriut'oKD  Oou- 

irnKXOAIIOKe— WAIVXB  BT  REPBSSBNTAnVB. 

Tb»  personal  representative  of  a  deceaaed 
persMi  may  waive  tbe  prlTilege  conferred  by 
Gomp.  Laws  1017,  1  7124,  subd.  4,  providing 
that  physician  or  surgeon  cannot  be  examined 
**witlioot  the  consent  of  his  patient"  aa  to,  etc. 

8.  Statdtes  «»226— Adoption  vboic  Anoth- 

■B  STATK— GONSTBUOTIOK. 

The  conatniction  of  a  statute  In  the  state 
from  which  it  Is  adopted,  subsequent  to  adop- 
tion. Is  no  mtnre  binding,  so  far  as  tbe  rule  of 
construction  Is  concerned,  than  the  decision  of 
a  oourt  from  any  other  state. 

4.  WZTNKSSIS  4s>150(2>— Mattbbb  Bqdazxt 
Within  Erowudoe  or  DECBAaED— Admis- 
aiBruTT  AS  Against  GaAirraB. 
In  action  by  administrator  to  sec  aside 
deed  of  his  intestate,  defendant,  defending  as 
grantee  and  not  as  heir,  could  not  object  to 
plidnlifl's  testimony  on  the  ground  that  it  was 
^vhibited  by  Comp.  Laws  1917,  |  7123,  subd. 
8,  as  to  testimony  equally  within  knowledge  of 


witness  and  deceased,  wach  statute  being  iB»9- 
plicable,  in  view  of  the  relation  of  the  parties.* 

5.  Appbai,  Ann  B^ob  4=»S43(1)— Uoot  Ques- 
tion. 

Respondent's  contention  that  poeitioD  tsken 
by  appellant  in  the  trial  court  and  tbat  as- 
sumed by  him  in  the  court  on  appeal  are  in- 
consistent, tbat  appellant  In  effet^  invited  the 
ruling  of  tbe  trial  court  of  which  he  now  com- 
plains, Is  a  moot  question,  and  need  not  be  de- 
termined, in  view  of  the  fact  that  a  new  trial 
must  be  granted. 

6.  Deeds  ^203  —  Action  to  Set  Asidb— 
Mental  Incapaoitt  and  Undue  Invlu- 

ENGB— EJVIDENCE  AoiaSSIBU. 

Where  mental  incompetency  and  suscepti- 
bility to  influence  by  others  constitute  the  prin- 
cipal issue,  letters  and  documents  ss  well  as 
other  matters,  tending  to  show  the  intelligence, 
judgment,  mental  force,  and  capacity  of  the 
party  charged  with  mental  deficiency,  are  mate- 
rial to  establish  the  truth  or  falalty  of  the 
charge. 

7.  Appeal  and  Bbboe  «s>1078(U— Assiair- 

XENTB  NOT  ABOUED— REVIEW. 

Assignments  of  error  not  a^ued  will  not 
be  considered. 

Appeal  from  District  Court,  Salt  Lake 

County;  P.  C  Dvans,  Judge. 

Action  by  Simon  Grieve,  spedal  adminis- 
trator of  the  estate  of  Helen  R.  A.  Grieve, 
deceased,  against  Mark  A.  Howard.  Judg- 
ment dismissing  complaint,  and. plaintiff  ap- 
peals. Reversed  and  new  trial  granted. 

Hurd  ft  Hurd,  of  Salt  lAke  City,  for  i^p^- 
lant. 

J.  W.  Ensign  and  R.  A.  Mc^roon,  both  of 
Salt  Lake  City,  fOr  respondeDt 

THURMAN,  J.  Plaintiff,  as  special  ad- 
ministrator of  the  estate  of  Helen  R.  A 
Grieve,  deceased,  brought  this  action  to  set 
aside  a  deed  made  by  his  intestate  to  the  de- 
fendant It  is  allied  in  the  complaint  that 
deceased  at  the  time  of  the  execntltm  of  the 
deed,  February  18, 1916.  was  81  years  of  age, 
feeble  in  mind  and  body,  bad  been  for  many 
years  subject  to  epileptic  fits,  and  at  the  time 
mentioned  was  nervous,  weak,  sick,  fftfiid'ffh, 
and  not  of  disposing  mind,  and  was  unduly 
Influenced  and  prejudiced  against  her  two 
sons,  plaintiff  and  John  R.  Grieve,  and  also 
hN  grandson  Frank  Howard ;  that  said  deed 
was  procured  by  fraud,  circumvention,  and 
undue  Influence  practiced  upon  deceased  by 
defendant  or  some  one  in  his  behalf,  and 
that  there  was  no  consideration  for  the  deed. 

D^tedant,  by  his  answer,  admitted  the 
wecutton  at  ttie  deed  and  fonoal  matten, 
but  denied  die  remaining  allegations  of  the 
complaint 

The  case  was  tried  to  the  court  A  jqry 
was  impaneled  aa  advisory  to  the  court  and 
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qiedal  Ismes  mbndtted  for  thdr  coiuddera- 
tion  relating  to  tbe  physical  and  mental  con- 
dition of  tbe  deceased  and  the  Question  of  un- 
due ittflnenoe  used  In  procarlng  the  deed. 
Tbe  Jury  found  the  Issnee  for  the  defendant. 
The  court  adopted  the  findings,  made  conclu- 
sloBS  of  law  thereon,  and  entered  judgment 
dismissing  the  complaint.  Plaintiff  appeals, 
and  assigns  as  error  the  ezclusioo  of  certain 
testimony,  the  admission  of  nonexpert  opin- 
ion evidence,  and  letters  and  documents  Ir- 
relevant and  immaterial. 

Plaintiff  called  as  a  witness  Dr.  J.  N.  Har- 
rison, who  Qualified  as  a  medical  expert,  and 
also  testified  be  had  known  the  deceased, 
Helen  E.  A.  Grieve,  for  17  or  18  years,  and 
during  all  of  said  time  had  been  her  physi- 
cian ;  that  her  physical  condition  had  not 
been  good ;  that  her  mental  condition  varied ; 
ttiat  she  had  her  peculiarities  during  all  of 
the  time  he  had  Imown  her ;  that  U  the  sub- 
ject was  religion  she  spoke  with  a  great  deal 
of  feeling ;  that  she  had  her  peculiar  ideas  of 
life,  and  also  upon  other  subjects,  especially 
astrcrfogy.  After  testifying  generally  as  to 
her  feebleness  of  mind,  advanced  age,  and 
physical  condition  down  to  the  time  of  her 
death,  the  following  questions  were  pro- 
pounded by  appellant,  all  of  which  were  ob- 
jected to  by  respondent: 

"(1)  Probably  you  didn't  understand  my  ques- 
tion. Doctor.  Now,  I  will  Bay  this,  Do  you 
know  her  mental  condition?  Or  what  was  ber 
mental  state,  say,  from  October,  10X6,  op  to 
and  including  February,  1916? 

"(2>  What  peculiarities  did  you  notice,  Doc- 
tor, with  reference  to  Mrs.  Grieve,  prior  to,  for 
a  year  prim  to,  February  18,  1916? 

"(^  Doctor,  the  ailment  of  Mrs.  Helen  R.  A. 
Grieve  that  yon  have  described,  what  effect  did 
that  have  upon  ber  physical  condition? 

"(4)  Did  the  deceased  talk  to  you  rationally 
or  irrationally  concerning  astrology  or  any  oth- 
er subjects  during  Che  period  of  one  year  pre- 
vious to  February,  1916? 

"(5)  Did  you  olnerve,  Doctor,  in  your  treat- 
ments and  visits  to  Mrs.  Grieve,  any  symptoms 
of  melancboliat 

"(6)  Doctor,  yoo  may  state  whetiher  or  not 
In  your  judgment  the  deceased  was  in  such  an 
enfeebled  condition  of  body  and  mind  on  or 
about  tbe  IStb  day  of  February,  1910,  and  for  a 
couple  of  months  prior  to  that  time,  that  she 
might  have  been  unduly  influenced,  wrongfully 
prejndiced,  by  the  assertions  of  persona  having 
exclusive  control  over  her,  to  such  an  extent 
that  she  would  erroneously  act  contrary  to  her 
own  judgment,  and  be  materially  inclined  to  do 
things  that  ^e  would  not  do  if  left  to  her  own 
free  will,  and  to  disown  her  childroi,  and  deed- 
ing her  property  to  a  third  party,  on  tbe  sugges- 
tions of  persons  to  be  benefited  thereby,  and 
leaving  her  children  out  of  the  situation? 

"(7)  Now,  Doctor,  In  your  visits  to  Sirs. 
Grieve  did  you  observe  anything  that  would 
Indicate  childishness? 

"(8)  Doctor,  a  person  of  Mrs.  Grieve's  physical 
condition  and  of  ber  age,  are  they  susceptible  to 
influences  of  people  that  may  be  closely  as- 


sociated with  them  and  <tf  stronger  and  tna 

nature  than  she  was?" 

Ttie  specific  objection  to  each  Question  was 
that  the  answer  would  reveal  matters  which 
the  witness  had  learned  In  the  course  of  hla 
treatment  of  the  deceased,  and  that  the  de- 
ceased was  privileged  against  the  revelation 
of  such  matters,  and  the  doctor  could  not 
waive  the  privilege.  The  objections  made  in- 
voked the  sUtute  (Comp.  Laws  Utah  1907.  1 
3414,  subd.  4  IComp.  Laws  1917,  1  7124D, 
which,  as  far  aa  material  here,  reads  as  toi- 
lowa: 

"There  are  particular  relations  in  which  it  is 
the  policy  of  tha  law  to  encourage  confidence  and 
to  preserve  it  Inviolate,  l^erefore  a  person 
cannot  be  examined  as  a  witness  In  the  follow- 
ing cases :  •  •  • 

"(4)  A  physician  or  surgeon  cannot,  without 
the  consent  of  his  patient,  be  examined  in  a 
civil  action  as  to  any  information  acquired  in 
attending  the  patient  wliich  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  patient." 

Tbe  objections  were  sustained.  Ttils,  In 
our  Judgment,  Is  by  far  the  most  important 
exception  presented  for  our  consideration  on 
this  appeal,  not  only  because  of  Its  inherent 
importance  as  a  question  of  practice,  bnt  be- 
cause of  the  conflicting  views  of  the  parties 
litigant  as  to  the  meaning  and  ^ect  of  pre- 
vious decisions  of  this  court  relating  to  this 
and  other  questions  somewhat  analogous. 
But  before  considering  the  question  upon  its 
merits  it  Is  necessary  to  dispose  of  one  or 
two  technical  objections  against  considering 
the  question  at  all. 

Respondent  contends  that  In  any  event  the 
rulings  of  the  court  sustaining  the  objections 
were  not  prejudicial,  for  the  reason  that  the 
witness  had  already  testified  concerning  the 
same  matters,  and  the  answers  to  the  ques- 
tions objected  to  would  only  have  been  a  re- 
iteration of  testimony  already  admitted.  If 
the  record  fully  sustained  this  contention 
the  position  of  respondent  would  be  Incon- 
trorertlble  and  the  authorities  dted  would 
be  in  point;  but,  as  we  read  the  testimony, 
the  contention  is  not  Justified,  and  tlierefore 
cannot  prevail.  It  is  pertinent  to  remark, 
however,  that  if  questions  1,  2,  and  3  bad 
been  the  only  questions  propounded  respond- 
ent's point  would  presmt  a  more  serlons 
question;  fOr,  aa  shown  }af  the  brief  sub* 
stance  ot  Qie  testimony  heretofore  stated, 
the  doctor  had  been  permitted  to  testify  gen- 
erally as  to  the  mental  condition  of  tiie  de- 
ceased for  the  last  two  or  three  years  next 
prior  to  ber  death,  none  of  whi<ai  testinumy, 
however,  went  to  the  question  of  her  incom- 
petency to  transact  boslness  or  hrar  susc^tl- 
bility  to  Influence  exerted  by  others.  Thess 
were  the  vital  Issues  presented  by  tbe  idead- 
ings,  and  ail  of  the  questions  propounded 
were  material  to  the  issues,  and,  except  as  to 
the  first  three  questions  above  referred  to^ 
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they  had  not  been  corercd  by  tbe  prerioas 
testimony  ot  tbe  witness. 

[1]  B«spondent  uigea  tbe  fnrtbw  objection 
that  flie  qnestUms  objected  to  did  not  Indi- 
cate  the  answers  expected,  and  that  appellant 
sboDld  hare  stated  what  he  expected  to  iptme. 
In  order  that  the  court  ndght  determine 
whether  or  not  the  answera  would  be  matol- 
al  and  their  exclusion  preJndldaL  Beavond- 
enf  s  contoitlon  In  this  resaid  would  have 
considerable  merit  wore  it  not  tor  the  partlo- 
nlar  grounds  upon  whidtj  he  baaed  his  objec- 
tion. He  based  it  solely  upon  tbe  ground 
that  the  statute  prohibited  the  witness  tnm 
testifying  to  the  matter  inqnlred  of.  It  is 
manifest  that  any  statoneDt  by  appellant  as 
to  what  he  eqwcted  to  prove  would  not  bare 
obviated  tbe  particular  objection  made. 

[2]  For  tbe  foregoing  reasons  we  deem  it 
onr  duty  to  consider  this  assignment  of  error 
upon  its  merits.  In  order  to  avoid  confuHion, 
and  perhaps  an  erroneous  conception  of  tbe 
real  qqesUon  to  be  decided,  the  w^ter  deems 
it  pertinent  to  state  tbe  exact  question  as  be 
understands  it:  Can  the  personal  representa- 
tive of  a  deceased  person,  under  the  statute 
above  quoted,  waive  the  privilege  conferred 
by  the  statute,  and  demand  that  the  physi- 
cian who  attended  the  deceased  prior  to  his 
death  be  permitted  to  testify  concerning  in- 
fbrmatlon  acquired  neoessary  to  aiable  him 
to  prescribe  or  act  for  tbe  patient?  Tb»  au- 
thorities are  uniform,  under  all  ttie  statutes 
witti  whldi  we  are  familiar,  that  ttie  patlmt 
himself  can  waive 'm  withhold  the  privilege 
where  the  question  arises  during  Ids  life. 
But  the  question  here  is,  can  his  personal 
representative,  after  the  death  of  tbe  patient, 
waive  the  privilege  the  same  as  deceased 
could  have  done  if  living?  Onr  statute,  and 
most  odier.  statutes,  are  not  express  upon 
tills  particular  point,  and  for  that  reason 
Giere  is  considwable  conflict  of  authority,  not 
80  much  among  text-writers  as  among  ad- 
judicated cases. 

Counsel  for  respondent,  in  challenging  the 
validity  of  the  questions  propounded  by  ap- 
pellant, relies  for  authority  upon  a  former 
decision  of  this  court  in  Re  E^state  of  Van 
Alstlne.  26  Utah.  193,  72  Pac.  942,  and  It  may 
as  well  be  admitted  now  as  later  on  that,  If 
the  opinion  in  that  case  is  a  correct  state- 
ment of  the  law  and  the  doctrine  therein 
enunciated  Is  sound  then  appellant  has  no 
standing  In  this  court  as  far  as  this  particu- 
lar question  Is  concerned.  So  that,  as  before 
suggested,  the  questloo  Is  one  of  the  most 
vital  importance  to  litigants,  members  of  tbe 
bar,  and  courts  of  tbe  state. 

Appellant  contends  that  the  Tan  Alstlne 
Case  is  not  regarded  as  authority  even  by 
this  court,  and  in  support  of  his  contention 
cites  the  oi^lon  of  the  court  in  a  later  case, 
la  re  Young's  Estate,  33  Utati,  382,  94  Pac. 
731,  17  L.  R.  A.  (N.  S.)  108,  126  Am.  St  Bepb 


843. 14  Ann.  Cas.  B96.  These  conflicting  views, 
expressed,  as  we  believe,  in  the  utmost  good 
faith  by  counsel,  further  Mnphaalse  tbe  im- 
portance ot  the  question  to  be  determined.  A 
brief  review,  ther^r^  of  these  and  one  or 
two  other  decisions  of  this  court  Is  Impera* 
tlvely  necessaiy  to  a  thorough  undrastand- 
Ing  of  the  eontention.  TbB  Van  Alstlne  Case 
and  the  presat  case,  as  far  as  the  que^on 
before  us  is  concerned,  are  on  aU  foifrs.  In 
that  case  the  contestant  sought  to  prevent 
the  iffobate  of  a  will ;  in  this  case  giaintiff 
seeks  to  set  aside  a  deed.  The  grounds  re- 
lied on  In  each  case  are  the  same-cental  in- 
capacity and  undue  influence.  In  the  Van 
Alstlne  Case  the  attending  physician  was 
prohibited  from  testlfyiiv  for  exactly  the 
same  reason  and  upon  the  same  grounds  that 
the  physician  was  prohibited  from  testifying 
in  the  case  at  bar.  This  court  in  the  Van 
Alstlne  Case  sustained  .the  ruling  of  the  trial 
court  excluding  the  testimony.  The  opinion 
of  the  court  relating  to  this  particular  ques- 
tion is  exceedingly  brief.  There  is  no  dis- 
cussion; the  opinion  merely  quotes  an  ex- 
cerpt from  a  former  opinion  of  the  court  in 
another  case  in  which  the  same  question  was 
not  involved.  Munz  v.  Salt  Lake  City  Ry. 
Co.,  2G  Utah,  221,  70  Pac.  852.  Tbe  excerpt 
quoted  from  the  Munz  Case  is  found  at  page 
225  of  25  Utah,  at  page  853  of  70  Pac,  and, 
imduding  tbe  authorities,  reads  as  follows: 

<*•  •  •  The  statute  in  qaestion,  being  re- 
medial, ihoold  receive  a  liberal  hiterpretatlwi, 
and  not  be  restricted  by  any  tedinlcal  role. 
When  it  speaks  of  information,  it  means  not  only 
commanicatlons  received  from  the  hps  of  tiie 
patient,  bat  such  knowled|;e  as  may  be  ac- 
quired from  the  patient  himself,  from  the  state- 
ment of  otberB  who  may  snrround  him  at  the 
time,  or  from  observstion  of  his  appearance  and 
gymptoDia.  3  Jones,  Ev.  |  777;  Benlhan  v. 
Dennhi.  108  N.  T.  673,  9  N.  B.  820,  67  Am. 
Rep.  770;  Baibroad  Go.  v.  Mnahmsb,  11  lad. 
App.  182,  87  N.  B.  864,  88  N.  B.  871 ;  Keist 
V.  Railroad  Co.  [110  Iowa,  32],  81  N.  W.  181; 
Weitx  V.  RaUway  Co.,  53  Mo.  App.  38;  Iron 
Co.  V.  Cummings  [8  Colo.  App.  Ml],  46  Pac. 
875 :  Raymond  t.  Railway  Co.,  66  Iowa.  IStt, 
21  N.  W.  495;  Griffiths  v.  Railroads  Co.  (Snp.) 
[63  App.  Div.  86],  71  H.  X.  Supp.  406." 

Notwithstanding  0»  court  In  the  Van 
Alstlne  Case  cc^ded  literally  -  the  excerpt 
above  quoted  from  the  Muns  Case  without 
comment  or  discussion,  and  let  the  oidnlon 
go  at  that,  it  is  a  significant  fact  that  tlM 
questions  presented  were  entirely  different, 
and  the  decision  in  the  me  case  could  shed 
no  posidlde  light  on  the  other.  In  tbe  Munz 
Case  there  was  no  qnestion  of  waiver  by  a 
perscmal  r^resentatlve.  It  was  a  pwsonal 
Injury  case,  in  which  the  Injured  party  her- 
self broui^t  salt  for  damages.  At  tibe  trial 
the  defendant  offered  as  a  witness  tike  pb^- 
dan  who  attended  her  concerning  her  In- 
juries, and  be  was  asked  by  d^endaut  to 
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stats  what  be  saw  and  what  was  said  and 
done  Plaintiff  objected,  claiming  that  the 
qaesdon.  under  the  statute,  was  privll^ed. 
Tba  objection  was  sustained.  On  appeal  this 
court  sustained  the  ruling  of  the  court  below. 
Hie  decision  of  the  court  In  the  Hunz  Case 
la  in  accord  with  the  law  as  jvomulgated  In 
tactically  every  Jurisdiction  In  the  United 
States;  while  the  opinion  In  the  Tan  Alstine 
Case  Is,  in  our  Judgment,  contrary  to  the 
great  weight  of  Judicial  <qdnlon.  This  fea- 
ture, however,  will  be  further  considered 
after  we  have  given  a  brief  consideration  to 
fbe  other  Utah  case  to  which  r^erence  has 
been  made. 

In  the  Young  Estate  Case  the  question 
arose  In  the  contest  of  a  will,  in  which  the 
grounds  of  contest  were  substantially  Kie 
same  as  In  the  Van  Alstlne  Case.  The  partic- 
ular question,  however,  arose  upon  the  re- 
fusal of  the  attorney  who  prepared  the  will 
to  answer  certain  questions  as  to  what  was 
said  and  done  by  him,  the  deceased  and  the 
{irc^nmt  of  the  will,  durli^  its  preparation. 
The  trial  court  did  not  compel  the  witness 
to  answer  the  question,  And  the  failure  of  the 
court  so  to  do  was  assigned  as  «Tor.  Ttits 
court— opinion  by  Hrr  Justice  Fri(* — sustain- 
ed the  assignment  of  error  and  rerersea  the 
judgment  SiAdlvlslon  2  of  the  statute  above 
mentioned  forMds  an  attorney,  without  the 
consent  of  his  tdlent,  from  testlfyli^  to  comr 
munlcatlfms  made  to  him  by  his  cUoit  or  any 
advice  glvoi  by  him  to  such  dlent  While 
the  question  presented  was  not  exactly  the 
same  as  the  question  In  this  or  the  Van 
Alstine  Case,  yet  It  was  suffidentty  analogous 
to  Justify  rrferenoe  to  cases  of  this  kind. 
The  opinion  refeired  to  the  fact  that  the 
court  In  deciding  the  Van  Alstlne  Case  did 
not  discuss  the  real  question  Involved,  and 
that  most  of  the  authorities  dted  relate  to  a 
question  entirely  different.  The  opinion  does 
not  expressly  orerrule  the  Van  Alstlne  Case, 
nor  does  It  go  so  far  as  to  hold  that  the  ques- 
tion In  the  two  cases  Is  Identical.  It  Is  plain 
to  be  seen,  however,  that  the  opinion  in  the 
Van  Alstlne  Case  is  seriously  discredited  as 
an  authority  on  the  question  which  It  pur- 
ports to  decide.  So  that,  whUe  respondent 
relies  on  the  Van  Alstlne  Case  as  authority 
in  the  case  at  bar,  and  on  appeal  appellant 
rejects  It  as  a  binding  precedent,  the  court  Is 
under  the  necessity  of  determining  now,  once 
for  all,  what  the  law  Is  in  re^>ect  to  tlie  ques- 
tion presented. 

This  brings  us  to  a  consideration  of  the 
question  In  the  light  of  authority  as  we  find 
it  in  other  jurisdictions  of  the  country. 

Respondent  contends  that  the  privilege  con- 
ferred by  the  statute  belongs  to  the  patient 
alone;  that  It  is  a  personal  one,  and  cannot 
be  waived  by  any  one  representing  him  after 
his  decease.  It  must  be  admitted  that,  where 
&e  words  of  a  statute  are  plain,  unambigu- 
ous, and  unequivocal,  before  anything  can  be 
added  by  way  of  Intendment  the  reason  fox  so 


doing  should  be  strong,  cogent,  and  c<mrlii&- 
Ing.  It  Is  upon  this  ground  that  the  author- 
Itles  relied  on  by  re8p<mdent  place  upon  stat- 
utes similar  to  ours  a  strict  and  narrow  con- 
struction rather  than  a  broad  and  liberal  one. 

The  statute  under  consideration  was  adopt* 
ed  literally  from  the  Oallfomla  Code  of  CivU 
Procedure  as  early  as  1884.  Session  Laws 
Utah  1881,  p.  350.  California  adopted  its 
statute  from  the  New  York  Code.  Our  atten- 
tion has  not  been  called  to  any  case  decided 
by  the  California  court  prior  to  the  adoption 
of  our  statute,  which  construes  the  statute  of 
that  state  in  respect  to  the  right  of  the 
personal  r^resentatlTe  of  a  deceased  person 
to  waive  the  privilege  In  question.  The  case 
of  In  re  Flint,  100  Cal.  891.  34  Pac.  863.  de- 
cided In  1893,  relied  on  by  respondent.  Is 
squarely  in  point  to  the  effect  that  the  privi- 
lege is  personal  to  the  patient,  and  after  the 
death  of  the  patient  cannot  be  waived  by  bis 
personal  ri^resentative.  The  protestant  of 
the  will  In  that  case  was  permitted,  over  the 
objection  of  propraent.  to  prove  by  the  at- 
toiding  physician  that  during  his  vlsltatlam 
he  prescribed  for  him  for  mental  trouble; 
The  grounds  of  contest  were  the  same  as 
here.  The  opinion  refers  to  the  New  York 
statute  and  aasumes  that  it  Is  practically  the 
same  as  that  of  Oalifbmia,  and  then  cites  the 
following  cases  fnnn  the  New  York  reports: 
Westover  v.  iEtna  Ufe  Ins.  Ca.  99  N.  Y.  Sflw 
1  N.  E.  101,  52  Am.  Bep.  1;  Renihon  T.  D&t- 
nln,  103  N.  Y.  S73,  9  N.  B.  S20,  D7  Am. 
770;  Loder  v.  Whelpley,  111  N.  Y.  239,  18  N. 
E.  874.  These  cases  unqualifiedly  sustain 
the  opinion  in  tlie  Flint  Case^  the  court  la 
e&cti  state  basing  its  decision  upoik  the 
ground  that  under  the  terms  of  the  stetute 
the  privilege  is  personal,  and  cannot  be  waiv- 
ed except  by  the  patient  while  living. 

The  (pinion  In  the  Flint  Case,  however, 
goes  further,  and  admits  that  the  contrary 
doctrine  Is  maintained  by  the  courts  of  Mis- 
souri, Michigan,  and  Indiana,  and  Cites  the 
following  cases:  Morris  v.  Morris,  119  Ind. 
341,  21  N.  B.  918;  GroU  v.  Tower,  85  Mo.  249. 
55  Am.  Rep.  358;  Thompson  v.  lah.  99  Mo. 
160,  12  S.  W.  510,  17  Am.  St.  Rep.  552 ;  Fra- 
ser  V.  Jennlson,  42  Mich.  206,  3  N.  W.  882. 
These  cases  support  the  contention  of  ap- 
pellant In  the  case  at  bar  that  the  privilege 
of  a  patient.  In  case  of  hla  death,  may  be 
waived  by  his  [>er80DaI  representative ;  buc  it 
Is  stated. by  the  court  In  the  Flint  Case  that 
the  statutes  of  the  states  last  named  vary 
materially  from  the  statutes  of  New  York 
and  California,  and  there  Is  a  veiled  sugges- 
tion, at  least,  that  the  difference  in  statutes 
accounts  for  the  difference  of  opinion.  This^ 
if  true,  is  an  Important  suggestion,  the  con- 
sideration of  which  cannot  be  omitted  In 
attempting  to  arrive  at  a  correct  conclusion. 
The  statute  of  Missouri,  undter  which  the  case 
of  Gr611  V.  Tower,  supra,  was  decided,  as  far 
as  Che  privilege  pertaining  to  physiclaiis  Is 
concerned*  reads  as  foUows; 
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fonowiox  penoDs  shall  be  iDcompetent 
to  tBBtitj:  •  •  • 

"Fifth,  a  phyiddan  or  sttiseon,  otmcerniiig 
anj  infonnatiMi  which  he  mar  have  acquired 
from  any  patient  while  attendlBg  him  In  a  pro* 
fessional  dtaracter,  and  which  information  was 
necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physician,  or  do  any  act  for  him 
as  a  MUtfteaa." 

A  comparison  between  the  langnage  of  this 
statute  and  tbat  of  tlie  Utah  statute  indicates 
but  little  difference,  except  that  the  Hlsaoorl 
statute  appears  to  be  more  reatrlctlTe,  less 
liberal.  In  that  it  does  not  expressly  provide 
that  er^  the  patient  may  consent  to  the 
testimony  or  otherwise  waive  Ihe  jHrlvUege. 
Notwithstanding  this  distinction,  me  lUs- 
souil  court  heM  that  the  rcvreeentatiTe  of 
the  deceased  patlait  could  waive  ttie  prtvilece 
and  require  the  attending  physician  to  testify 
to  matters  relating  to  the  Injury  and  death 
of  the  patient  To  the  same  ^ect  Is  the 
other  Missouri  case  cited,  Thompson  t.  Ish. 

In  Uorrls  T.  Morris^  sujHra,  the  Indiana 
case,  decided  in  1889,  the  same  doctrine  Is 
announced.  It  Is  held .  that  the  attending 
physldan  is  Incompetent  as  a  witness  as  to 
infbrmatlon  acquired  while  attoidlng  the  pa< 
tlenc,  except  with  the  consent  of  the  patient 
or  his  r^resentattve  after  the  patlent^s  death. 
The  Indiana  statute  Is  not  stated  In  the  oplii- 
Urn  of  the  court;  but  in  Penn  Mutual  Ufe 
Ins.  Co.  T.  WUw,  100  Ind.  at  page  W,  50  Am. 
B^.  768,  the  statute  relating  to  physicians  as 
witnesses  reads: 

"The  following  persons  shall  not  be  compe- 
tent as  witnesses:   •   •  • 

"Physicians,  as  to  matters  commanicated  to 
them,  OB  such,  by  patients  in  the  course  of  their 
professional  business,  or  advice  given  in  such 
cases." 

As  suggested  by  as  when  commenting  on 
the  Missouri  statute,  the  Indiana  statute  ap- 
pears to  be  less  liberal  then  the  ITtah  statute 
in  that  it  does  not  expressly  provide  for  ei- 
ther waiver  or  consent  by  the  patient  Never- 
theless the  court  held  that  the  widow  of  the 
deceased,  in  an  action  to  enforce  a  policy 
insuring  his  life,  bore  such  a  relation  to  the 
case  as  to  enable  her  to  either  give  or  with- 
hold her  consent  to  the  testimony  of  the  at- 
tending physician. 

In  the  Michigan  case  cited  In  the  Flint 
Case  (Fraser  v.  Jennlson),  opinion  by  Cooley, 
J.,  the  same  doctrine  is  maintained.  The 
Hi<±lgan  statute  is  quoted  In  the  opinion,  and 
reads: 

"No  person  duly  authorized  to  practice  physic 
ci  surgery  shall  be  allowed  to  disclose  any  in* 
formation  which  he  may  have  acqaired  in  at- 
tending any  jratient  in  his  professional  char- 
acter, and  which  information  was  necessary  to 
enable  him  to  prescribe  for  such  patient  as  a 
physidan,  or  to  do  any  act  for  Urn  as  a  sur- 
geon." 


We  Indnlge  In  the  same  comment  concmi- 
ing  this  statute  as  heretofore  made  concern- 
ing the  statutes  of  Missouri  and  Indiana.  It 
Is  apparently  more  restrictive  than  the  Utah 
statute  in  respect  to  the  matter  of  consent 
or  waiver,  for  neither  Is  expressly  provided 
for.  The  court  however,  holds  that  the  priv- 
ilege may  be  waived  by  the  patient  in  his 
lifetime,  and  after  his  death  by  his  personal 
representative.  As  the  opinion,  so  far  as  this 
question  Is  concerned.  Is  exceedingly  brief, 
and  was  written  by  one  of  the  most  distin- 
guished Jurists  this  country  has  produced,  we 
quote  in  its  enUi-ety  all  that  is  said  on  thlp 
question  after  repeating  the  statute: 

"Tbia  statute,  as  we  have  held,  covers  infor- 
mation acquired  by  observation  while  the  phy- 
sician is  in  attendance  upon  his  patient  as 
well  as  conmiunicatioDS  made  by  the  patient  to 
him  (Briggs  v.  Briggs,  20  Mich  34) ;  but  the  role 
it  establishes  is  one  of  privilege  for  the  protec- 
tion of  the  patient  and  he  may  waive  it  if 
he  sees  fit  (Scripps  v.  Poster,  41  Hich.  742  |? 
N.  W.  216]) ;  and  what  he  may  do  in  his  lifir 
time  those  who  represent  him  after  his  death 
may  also  do  tor  the  protecttom  of  the  interests 
they  claim  under  fainL" 

After  carefully  considering  the  language 
of  these  statutes  and  the  cases  decided  un- 
der them,  referred  to  by  the  California  court 
In  the  Flint  Case,  we  confess  our  Inability  to 
understand  upon  what  theory  the  California 
court  or  any  other  court  can  consistently 
hold  that  the  differences  existing  in  the  stat- 
utes justify  the  differences  found  in  the  con- 
flicting opinions  referred  to.  It  seems  to  Us 
it  would  be  far  more  ingenuous  to  admit  that 
the  statutes  referred  to,  including  our  own 
statute,  are  all  substantially  the  same  in 
meaning  and  effect,  and  that  the  conflicting 
opinions  of  the  courts  are  due  entirely  to 
conflicting  views  of  different  minds  concern- 
ing the  same  subject. 

la  the  opinion  in  the  Flint  Case,  at  page 
305  of  100  Cal.,  at  page  863  of  34  Pac,  of 
the  report,  it  Is  said,  in  support  of  Its  posi- 
tion: "The  authorities  are  uniform  upon  this 
question  in  all  those  states  possessing  stat- 
utory enactments  in  any  way  similar  to  the 
one  we  have  quoted."  All  of  the  statutes 
and  cases  we  have  reviewed  were  in  existence 
when  the  Flint  Case  was  decided.  It  fol- 
lows that  the  views  of  the  California  court 
and  the  views  herein  expressed  are  diametri- 
cally opposed  one  to  the  other  on  the  ques- 
tion as  to  what  the  courts  hold  under  similar 
statutes.  We  submit  the  record;  It  speaks 
for  itself. 

ThB  Supreme  Court  of  Minnesota  has  re* 
centiy  decided  the  question  here  Involved  niH 
der  a  statute  which  reads  as  follows: 

**A  regular  physiclaD  or  surgeon  cannot,  with- 
out the  consent  of  his  patient,  be  examined,  in 
a  civil  action,  as  to  any  information  acquired 
in  attending  the  patient  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  tii«  pa- 
tient" 


Digitized  by  Google 


428 


180  PACaP^O 


B£3*0BTEB 


(Utah 


This  Btatate  Is  In  every  respect  almost 
identical  with  our  own,  and  Is  absolutely 
identical  In  substance.  In  Olson  t.  Court  of 
Honor,  100  Minn.  117,  110  N.  W.  374,  8  U  R. 
A.  (N.  S.)  021.  117  Am.  St  Bep.  676.  10  Ann. 
Cas.  622,  from  which  we  have  copied  the 
abore  statute,  the  defendant  was  a  mutual, 
fraternal  benefit  association,  and  suit  was 
brought  by  the  husband  and  his  children  up- 
on a  certificate  of  membership  Issued  to  tils 
wife  In  her  lifetime.  The  defense  was  that 
the  deceased  committed  suicide,  which  took 
the  case  outside  the  benefits  provided  by  the 
by-laws  of  the  association,  unless  the  suicide 
was  committed  wtiile  under  treatment  for  in- 
sanity. The  attending  physician  was  sworn 
as  a  wltoess  by  plaintiff,  and,  over  the  ob- 
jection of  defendant,  was  permitted  to  testi- 
ly that  the  deceased  was  under  treatment  by 
him  for  Insanity.  The  appellate  court  sus- 
tained the  ruling  of  the  trial  court  permitting 
the  witness  to  testify,  on  the  grounds  that 
the  relation  of  the  plaintiff  to  the  case  was 
such  that  he  could  waive  the  privilege.  The 
opinion  on  that  point  Is  strong  and  the  rea- 
sons given  exceedingly  persuasive.  We  quote 
the  following  pertinent  paragraph  from  the 
oplnlim: 

"Does  this  privil^e  become  absolute  on  the 
death  of  the  patient,  or  may  those  wlio  repre- 
sent bim  or  daim  an  interest  under  bim  after 
death  waive  the  privilege  for  tbe  protection  of 
such  Interest?  This  is  an  important  question ; 
for  if  they  cannot  waive  the  privilege  given  by 
tbe  statute,  and  their  adversary  may  Invoke  it 
to  suppress  the  truth  and  defeat  the  enforce- 
ment of  rights  the  deceased  provided  for  theoi 
In  Ids  Ufetime,  then  the  statute  may  be  made  an 
instrument  for  cheating  Jostice.  If  sneh  be  the 
proiwr  construction  of  the  statute,  then,  if  an 
executor  or  legatee.,  presents  a  will  for  probate, 
which  is  contested  on  the  ground  that  the  tes- 
tator was  of  unsound  mind  when  tbe  will  was 
made,  the  executor  or  legatee  may  not,  If  the 
contestant  objects,  call  the  physidan  who  was 
attending  the  testator  at  tbe  time  to  testify  as  to 
tiis  knowledge  of  the  patient's  mental  condition 
acquired  in  attending  him.  Nor  could  the  per- 
sonal represmtatiTes  of  a  party,  in  an  action  to 
recover  damages  on  account  of  the  death  of  hb 
intestate  by  the  alleged  negligence  of  the  defend- 
ant, call  the  physician  who  attended  the  intes- 
tate after  bis  injury  to  testify  as  to  the  nature 
of  the  injuries  and  the  cause  of  death,  if  such 
Information  was  acquired  in  attending  him." 

The  followli^  excerpts  from  text-writers 
dted  by  appellant  are  Id  accord  with  the  doc- 
trine announced  In  the  above  cases: 

"As  we  have  seen,  statutes  gonerally  provide 
that  the  information  shall  not  be  disclosed 
without  the  consent  of  tbe  patient.  The  priv- 
ilege is  for  bis  motection,  and,  if  he  seea  fit,  he 
may  waive  it  either  by  express  consent  or  by 
oalllDg  the  physician  to  testify  as  to  the  privi- 
leged matter,  or  by  falling  to  object  to  such  testi- 
mony as  incompetent  under  tbe  statute.  *  •  * 
By  the  weight  of  authority,  however,  it  Is  held 
that,  rince  the  patient  may  waive  the  priv- 


ilege for  the  puriKwe  of  protecting  his  rights, 
the  same  waiver  may  be  made  by  those  who  rep* 
resent  bim  after  bis  death,  for  the  purpose  of 
protecting  rights  acquired  by  liim."  8  Jones^ 
Bv.  i  779. 

"The  personal  representative  of  the  deceased 
may  waive  tbe  privilege.  One  who  Is  intrusted 
with  the  management  of  the  deceased's  property 
may  surely  be  trusted  to  protect  the  memory 
and  reputation  of  the  deceased,  in  so  tmr  as  it 
is  liable  to-  injury  by  the  disclosure  of  his 
physical  condition  when  alive.  It  is  incongruous 
to  hold  that  tbe  person  who  manages  the  liti- 
gation of  tbe  deceased's  property  interests  has 
DO  power  to  waive  the  rules  of  evidence  for  the 
purpose  of  advancing  those  interests.  The  pow- 
er of  an  heir  may  also  tie  conceded  if  we  re- 
member that  the  heir,  first,  la  at  least  equally 
interested  in  preaerving  tiie  ancestor's  repu- 
tation ;  and,  ucondly,  has  an  equal  moral  claim 
to  protect  the  deceased's  property  rights  from 
unwarranted  diminution.  Tbe  futility,  under 
the  circiuostances,  of  predicating  any  privilege  is 
the  more  apparent  when  (as  is  the  usual  case) 
the  issue  turns  upon  the  fact  of  insanity  wbich- 
is  so  bruited  pubUdy  in  the  litigation  that  the 
pretense  of  preserving  secrecy  is  a  vain  one. 
Except  In  two  or  three  Jurisdictions,  it  Is  usual- 
ly agreed  that  the  deceased's  re^esraitative  (and 
probably  also  heir)  may  waive  the  privilege." 
Wigmoie,  Ev.  toL  4,  |  2891. 

"  •  •  •  But  the  mere  presence  ot  a  phyri- 
dan  does  not  make  communications  which  are 
not  addressed  to  him,  or  c<mnected  with  his  pro- 
fessional duties,  inadmlsdble.  The  death  of  the 
patient  does  not  remove  tbe  probibititMi.  And 
in  case  of  death  the  assignee  or  personal  rep- 
resentative of  the  patient  may  claim  tbe  priv- 
Uve."  1  Elliott,  Br.  I  684. 

Other  statutes  and  authorities  could  be 
cited  and  comparisons  made,  all  of  which 
would  tend  to  strengthen  the  condudoils  to 
which  the  cases  dted  inevitably  lead;  bat 
we  deem  it  unnecessary  to  extend  our  re- 
marks further  uiton  tliia  particular  question, 
and  we  dalm  justification  for  saying  as  much 
as  we  have  said  solely  for  the  reason  that 
the  apparent  confiict  In  the  former  dedslons 
of  tills  court  heretofore  referred  to  renders 
It  necessary  to  definitely  determine  the  rule 
by  which  future  cases  shall  be  governed  in 
this  jurisdiction. 

Appellant  also  cites  the  following  cases  to 
the  same  effect:  Masonic  Mut  Ben.  Ass'n 
T.  Beck,  TJ  Ind.  203,  40  Am.  Rep.  295 ;  Gur- 
ley  V.  Park,  135  Ind.  440.  35  N.  B.  279 ;  In  re 
Parker,  78  Neb.  535,  lU  N.  W.  119;  Sbu- 
man  v.  Supreme  Lodge,  etc.,  110  Iowa,  480, 
81  N.  W.  717 ;  Sovereign  C^mp,  etc.,  t.  Gran- 
don,  64  Neb.  39.  89  N.  W.  443;  Denning  v. 
Butcher,  91  Iowa,  425,  59  N.  W.  69;  note  to 
10  A.  &  E.  Ann.  Cas.  1118 ;  Long  v.  Garey  Inv. 
Co.  (Iowa)  110  N.  W.  26;  Fish  v.  Poorman, 
85  Kan.  237,  -U6  Pae.  898;  Studabaker 
Faylor,  52  Ind.  App.  171,  98  N.  E.  318. 

On  the  question  of  waiver  by  the  repre- 
sentative of  a  deceased  patient  respondent 
furnishes  us  with  no  authority  except  tbe 
Van  Alstlne  Case  by  this  court,  and  the  Flint 
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Case  by  the  Oallfornia  court,  and  the  cases 
tbereln  referred  to. 

[3]  If  the  Callfomla  coort  had  constmed 
the  Btatnte  of  ttiat  state  prior  to  our  adopt- 
ing It,  as  la  contended  by  respondent,  onder  a  ! 
irell-known  rule  of  construction  we  would 
[ffobably  feel  constrained  to  follow  such  de- 
dslon.  even  thongh  it  might  not  in  the  fullest 
sense  express  our  views;  but  we  hare  Aot 
been  able  to  find  any  such  decision  by  that 
court.  The  decision  in  the  Flint  Case,  there- 
for^ at  most,  la  only  persoaslTe,  and  la  not 
more  binding  as  authority,  so  far  as  the  rale 
of  construction  Is  concerned,  than  Is  the  de- 
cision of  a  court  from  any  other  state. 

In  view  of  the  state  of  the  law  as  we  find 
it,  and  our  own  couTlctlons  of  what  Is  most 
reasopable  and  Just,  we  are  of  the  opinion 
that  under  our  statute  the  personal  repre- 
sentative of  a  deceased  person  has  the  same 
right  to  walre  the  privilege  given  by  the 
statute,  after  the  death  of  the  patient,  as  the 
patient  would  have  had  if  living.  Some  of 
the  cases  above  dted  go  stiU  further,  and 
hold  that  even  the  heirs  or  devisees  of  the 
deceased  may  waive  the  privilege,  especially 
where  there  Is  no  personal  representative. 

We  are  not  unmindful  of  the  fact  that  in 
many  of  the  cases  referred  to  the  reason  is 
given  that  such  a  rule  Is  necessary  In  order 
to  uphold  the  will  or  other  act  of  the  de- 
ceased. Viewed  from  that  standpoint,  it 
would  seem  that  plaintiff  does  not  fall  with- 
in the  rale  for  the  reason  that  he  is  seek* 
Ing  bgr  Uila  acti<Mi  to  set  aalda  the  deed  exe- 
cuted by  the  deceaaed  instead  of  trying  to 
nidiold  tt  But  It  must  also  be  borae  In  mind 
that  whether  or  not  the  execatlon  of  the 
deed  In  question  was  an  lntelllg«it,  con- 
scious, voluntary  act  of  the  deceased  was 
the  very  quesUon  to  be  determined,  and 
therefore  to  assume  that  plaintiff  is  taking 
a  position  adverse  to  the  deceased,  or  to 
those  rightfully  claiming  under  her,  Is  to  as- 
sume as  true  a  seriously  controverted  fact. 
We  feel  compelled,  therefore,  to  hold  that 
the  plaintiff,  as  the  personal  representative 
of  the  deceased,  charged  with  the  duty  of 
protecting  her  estate,  had  the  right  to  waive 
the  privilege  granted  by  the  statute,  and  that 
the  attending  physician,  under  the  circum- 
stances of  this  case,  was  a  competent  wit- 
ness, and  would  have  been  permitted  to  an- 
swer the  questions. 

It  follows  as  a  corollary  from  the  conclu- 
sion reached  that  the  doctrine  enunciated  in 
the  Van  Alstyne  Case  is  wrong,  and  that  the 
decision  for  that  reason  should  be  and  Is 
hereby  overruled. 

[4]  It  Is  further  contended  by  appellant 
that  the  trial  court  erred  In  sustaining  ob- 
jections of  respondent  to  certain  questions 
asked  appellant.  Aj^Ilant,  while  testifying 
to  matters  relating  to  deceased's  physical 
and  mental  condition,  was  asked  by  his  coun- 
sel, "Was  she  complaining  about  any  Illness 


at  that  time,  up  to  the  time  of  your  father's 
death?"  Respondent  objected  on  the  grounds 
tliat  the  matter  inquired  of  was  within  the 
statute  (Comp.  Laws  1907,  {  3413,  subdlv.  8 
[Comp.  Laws  1917,  {  7123]).  which  reads  as 
follows: 

"The  following  persons  cannot  be  witnesses: 
•  «  * 

"8.  A  party  to  any  dvil  action,  salt,  or  pro- 
ceeding, and  any  person  directly  interested  in  the 
event  thereof,  and  any  person  from,  throngb,  or 
and»  whom  such  party  cr  intuested  person  de- 
rives bis  interest  or  title  or  any  part  thereott 
when  the  advene  party  In  such  action,  suit -or 
proceeding  claims  or  opposes,  sues  or  defends 
as  guardian  of  any  insane  or  incompetent  per- 
son, or  as  the  executor  or  administrator,  heir, 
legatee,  or  devisee  of  any  deceased  person,  or  as 
guardian,  or  assignee,  or  frrantee,  directly  or 
remotely,  of  such  heir,  legatee,  or  devisee,  as 
to  any  statement  by,  or  transaction  with,  sacb 
deceased,  insane,  ot  inciHnpetent  person,  or 
matter  of  fact  whateveri  whidi  must  liave  been 
equally  within  the  knowledge  of  both  the  wit* 
nesa  and  such  insane,  incompetent,  or  deceased 
person,  unless  such  witness  be  called  to  testify 
tliereto  by  snch  adverse  party,  so  claiming  or 
opposing,  aning  or  defending  In  soch  action, 
suit,  or  proceeding." 

As  the  defendant,  Mark  Howard,  was  not 
opposing  or  defending  as  guardian,  executor, 
administrator,  heir,  legatee,  or  devisee  of  the 
deceased,  or  as  guardian,  assignee,  or  gran- 
tee of  such  heir,  l^tee,  or  devisee,  we  can- 
not understand  how  the  testimony  of  appel- 
lant was  prohibited,  even  If  it  uhu  Concern- 
ing a  fact  equally  within  the  knowledge  of 
the  witness  and  the  deceased.  A  reasonably 
careful  analysis  of  this  statute  will  conclu- 
sively demonstrate  that.  In  view  of  the  re- 
lation and  character  of  the  parties,  the  mat- 
ter was  not  within  the  statute.  As  we  un- 
derstand the  situation,  defendant  was  de- 
fending not  as  an  heir  of  the  deceased,  but 
as  a  grantee  under  the  deed  executed  by  her. 
The  relation  was  not  such  as  to  entitle  him 
to  object  to  the  testimony  on  the  grounds 
that  it  Was  prohibited  by  the  statute.  Miller 
V.  Livingstone,  31  Utah  at  page  435,  88  Pac. 
338;  40  Cyc.  2270  to  2275,  inclusive.  If  the 
testimony  was  material,  the  court  erred  In 
excluding  It  and  the  plaintiff  was  prejudiced 
thereby. 

[6]  But  it  Is  cont^ded  by  respondent,  in 
connection  with  this  question,  that  the  po- 
sition taken  by  appellant  in  the  trial  court 
and  that  assumed  by  him  In  this  court  are 
inconsistent;  that  appellant,  In  effect,  invit- 
ed the  ruling  of  the  trial  court  of  which  he 
now  complains.  In  view  of  the  fact  that  a 
new  trial  must  be  granted,  this  point  urged 
by  respondent  becomes  a  moot  question  and 
need  not  be  determined. 

Appellant  also  assigns  as  error  the  raling 
of  the  court  sustaining  respondent's  objec- 
tions to  certain  questions  pr<^unded  to 
plaintiff's  witness  Mrs.  Simon  Grieve.  The 
objection  made  In  each  case,  In  effect  was 
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Quit  Oie  aneathm  wu  too  general,  or  Out  It 
called  for  a  coodoaiott  of  ttw  wltnesa  wlUi- 
oat  stating  the  facta  upon  whidi  the  conclu- 
sion waa  txiaed.  Undw  the  circnmatanoea,  it 
Is  not  necessary  to  atata  ttw  questl(Hia  and 
objections  In  detail  nor  to  determine  the  con- 
crete question  presented.  Tlie  rule  is  stat- 
ed in  Re  Hansen's  Will,  a  recent  decision 
by  this  court  (187  Pac.  at  page  261).  See, 
also,  Miller  t.  Uvlngston.  86  Utah,  233,  102 
Fnc  996.  Hie  same  role  applies  to  the  ex- 
ceptions of  plaintiff  to  the  nonexpert  opinion 
evidence  of  certain  wltneases  on  behalf  of 
respondent: 

[I]  Finally,  appellant  complalna  that  nu- 
mmons  letters  and  documents,  irreleraut  and 
immaterial,  reacting  upon  his  <3iaracter  and 
reputation,  were  admitted,  tmae  his  objection, 
fmr  the  purpose  of  prejudicing  the  minds  of 
the  court  and  jury  against  blm.  It  Is  neeil- 
less  to  say  that  irrelevant  and  tmmaterUA 
evidence  should  not  be  Introduced  into  a 
case  at  all  against  the  objection  of  tbe  op- 
posing party,  and  espedatly  If  admitted  for 
the  purpose  stated  by  appellant.  But  it  Is 
proper  to  remark  that  in  a  case  of  this  kind, 
where  mental  incompetency  and  ausi-eptlUtl- 
Ity  to  Influence  by  others  constitute  tbe  prin- 
cipal issue,  letters  and  documents  as  well 
as  other  matters  tending  to  show  tbe  Intel- 
ligrace,  judgment,  mental  force,  and  rnpnflty 
of  the  party  charged  with  mental  defldency 
are  not  only  material,  but  may  be  the  most 
.satisfactory  evidence  available  to  establish 
the  truth  or  falsity  of  the  charge,  in  the 
present  case  it  la  contmded  by  respondent 
that  appellant  hlms^  invited  the  character 
oi  testimony  of  which  complaint  is  mude.  If 
BUrti  is  true,  appellant  has  no  just  reason  to 
cranplaln.  We  need  not  decide  the  guentlon. 
however,  for  If  respondoit's  contention  Is 
true,  appellant  Is  not  likely  to  ■  repeat  tbe 
blunder  upon  a  new  trial  of  the  case. 

[7]  There  are  numoous  other  asRlgnments 
of  error,  but,  as  they  were  not  argued,  they 
will  not  be  con^dered. 

The  judgment  Is  reversed,  and  a  new  trial 
granted  at  respondoif  s  cost. 

'  CORPltlAN,  O.  X,  and  PRICK,  WEBER, 
and  GIDEON,  JJ.,  omcur. 


(H  Vtah.  305) 

JOHNSON  V.  SHELLEY.   (No.  827&) 

(Supreme  Cteort  of  Utah.    April  T,  1019.) 

1.  LAnOLOBO  AHO  TEVAIfT  ^9l3— GOUXENCB- 

UKNT  OF  Tebk— SuBSBQUsnr  Bkecution  or 
Lease. 

Where  the  t^ms  of  a  lease  were  agreed 

dpoD,  the  lease  written,  and  the  tenant  went  into 
poBseBsion,  but  the  signing  of  tbe  lease  was  de- 
layed QQtil  the  landlord  could  acquire  title  to 


property  Indoded  Oereln.  the  UaUllties  of  the 
tenant  dated  from  the  agreement,  not  from  tbe 
execution  of  the  lease. 

2.  Appxaz.  akd  E^ob  «ss>10S6(l>— Habhlus 
Ebbob—Bxcldsioh  of  Bvzdehck— Asbuhp- 
noN. 

Errw  In  excluding  evidence  Of  defendants 
bfcaeh  of  the  termm  of  a  lease  priw  to  a  certain 
date  is  prejudidal,  though  evidence  as  to  breach- 
es sabsequttDt  to  that  date  did  not  show  actual 
damage; 

8.  Appeai.  and  Ebrob  «=s>1078Cl)— Assiqn- 

UINT  OF  GbBOB— ABANDONUEItT. 

An  assignment  of  error  not  discussed  in  the 
brief  nor  in  the  oral  argument  is  deemed  aban- 
doned.^ 

Appeal  from  District  Court,  Utah  C!oanty; 
A.  B.  Morgan,  Judge. 

Action  by  A.  A.  Johnson  against  Ernest 
W.  Shelley.  Judgment  for  defendant,  and 
plaintiff  appeal&  Reversed,  with  directions 
to  grant  a  new  trial. 

H.  V.  Van  Pelt,  of  Salt  Lake  City,  and  R. 
GUray,  of  WinnemUcca,  Nev.,  for  appellant 

H.  S.  Tanner,  of  Salt  Lake  City,  for  re- 
spondoit 

GIDEON,  J.  Plaintiff,  In  this  proceeding, 
prays  for  a  cancellation  of  a  written  lease 
□lade  between  blm  and  defendant;  for  dam- 
ages claimed  to  have  been  sustained  by  rea- 
Bon  of  tbe  failure  of  defendant  to  ke^  tbe 
terms  of  such  written  agreement.  Defend- 
ant denied  liability,  and,  by  way  of  counto-- 
claim,  asked  judgment  as  damages  against 
the  plaintiff  for  failure  on  his  part  to  ke^ 
certain  covenants  of  the  tease  and  Judgment 
for  certain  moneys  alleged  to  have  been  re- 
ceived by  the  plaintiff  for  the  sale  of  produce 
taken  from  the  leased  premises.  In  reply 
plaintiff  denied  the  allegations  of  the  coun- 
terclaim. 

Trial  was  had  before  the  court  and  a  jury. 
At  the  close  of  plaintiffs  case,  the  court,  on 
defendant's  motion,  granted  a  nonsuit 
against  plaintiff.  At  the  termination  of  the 
case  the  court  Instructed  the  Jury  to  return 
a  verdict  against  plaintiff  for  one-half,  less 
certain  credits  owing  by  defendant,  of  tbe 
amount  received  by  the  plaintiff  for  the  prod- 
uce sold  from  tbe  premises.  From  that  judg- 
ment plaintiff  appeals. 

The  exclusion  of  certain  testimony  offered 
by  plaintiff,  granting  tbe  nonsuit  and  direct- 
ing a  verdict  for  the  defendant  upon  the 
counterclaim.  Is  assigned  as  error. 

By  tbe  terms  of  the  written  lease  plaintiff, 
as  party  of  the  Qrst  part  (designated  as  such 
In  the  lease),  let  to  tbe  defendant,  as  party 
of  the  second  part,  for  a  term  beginning 
March  1, 1017,  and  ending  March  1, 1922,  cer- 
tain farming  land  located  in  Utah  county. 
The  contract,  among  other  things,  provides 


4ts>For  other  csMa  see  same  topic  tnd  KEY-NUMBER  in  aU  Ke7-Numb«rod  DIkmU  and  lodnw 
>Taaee  v.  Heatli.  a  Vtah.  148,  m  Pm.  StB. 
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that  the  lint  party  «balf  constrtict  an  oeces- 
sary  bolldlngB  on  tbd  pramsra,  **a1ao  to  tap- 
lOA  an  tmpleaiiaitfl  necessary  to  run  said 
farm  or  farms,  and  to  stoA  said  farm  with 
catU^  bogs  and  tadckens  as  fast  as  said  sec- 
<md  party  can  provide  teed,  and  be  able  to 
care  for  same,  provided  that  said  stoc^  ete^ 
be  fed  out  of  ondlvlded  crops  raised  on  said 
ta.Tm.**  The  second  party  undertook  to  give 
to  the  plaintiff  onfr-half  of  all  proceeds  from 
the  farm  In  grain,  hay,  cattle,  Irogs,  etc.  It 
was  further  provided  that  the  second  party 
Is  to  ffeed  the  animals  used  for  work  on  the 
farm  with  his  own  feed  and  at  his  own  ex- 
pense, to  keq?  the  bnlldlngs.  fraices,  and 
fttrm  Implonents  in  repair,  and  to  tarn  the 
same  over  to  the  first  parl7  at  the  termina- 
tloo  of  the  lease,  the  first  party  to  fumlsb 
all  seeds  for  planting,  and  pay  all  taxes  on 
the  farm  or  fiirms.  It  Is  further  stipulated 
in  the  lease  fliat  "said  second  party  Ob)  to  do 
aU  work  In  a  workmanlike  manner  and  use 
diligence  in  getting  plowing  done  In  the  prop- 
«r  season  and  to  allow  no  unnecessary  .waste 
on  satd  premises."  It  is  alleged  in  the  com- 
plaint tiiat  defendant  had  n^ected  to  pnv- 
erly  care  for  the  stodt;  had  failed  to  do  plow- 
ing at  the  right  seasm;  that  be  bad  neglected 
to  care  for  the  farming  impl^nents;  had  neg- 
lected to  feed  and  care  for  tbe  cattle  upon 
the  premises;  and  had  also  failed  to  farm  tbe 
premises  in  a  worknumlike  manner.  D^- 
nlte  and  wedflc  amounts  are  alleged  to  have 
been  sostained  as  damages  by  reasmi  of  such 
failure  on  the  part  of  the  defendant 

[1}  At  the  trial,  upon  objectloii  of  tbe  de- 
ftndant,  the  court  refused  to  permit  plaintiff 
to  testify  to  any  failure  on  the  part  of  tbe 
d^endant  to  ke^'the  terms  of  the  lease 
prior  to  July  8, 1917,  the  court  b^g  of  the 
<q;>lnl<m  that  as  tbe  contract  was  exeicuted  on 
that  date  the  defendant  was  not  and  oouW 
not  be  liable  for  any  breadi  of  its  provltions 
prior  to  ttiat  time,  ^e  proof  shows  (and 
there  is  no  dispute  as  to  that)  that  prior  to 
and  about  March  1,  1917,  plaintiff  and  de- 
fendant had  agreed  upon  the  terms  of  the 
lease,  and  that  the  lease  was  actually  wrlttm 
on  or  about  that  date;  that  the  only  reason 
It  was  not  completed  and  executed  at  that 
time  was  the  fact  that  plaintiff  did  not  bave 
title  to,  or  at  least,  did  not  have  the  right  of 
possession  of,  certain  irrigated  land  which 
it  was  mutually  desirous  should  be  Included 
in  tbe  lease.  Later,  it  seems,  plaintiff  obtain- 
ed the  land,  and  the  description  was  tbere- 
upon  Inserted  In  the  lease,  and  the  same  was 
signed  by  tbe  parties  on  July  8,  1917.  De- 
fendant, by  reason  of  and  pursuant  to  the 
agreement  between  the  parties,  went  Into 
possession  of  the  premises  during  the  month 
of  March  of  that  year.  It  seems  to  us  quite 
evidoit  that  there  was  but  erne  agreement 


between  the  parties,  and  Oiat  was  tbe  agree- 
ment vaiOer  and  by  whldi  defmdant  took  pos- 
session of  the  premises.  The  agreonent  by 
its  terms,  fixes  definltdy  the  date  when  the 
relationship  of  landlord  and  tenant  betweoi 
the  parties  besan.  Tbe  first  paragraph  pro- 
viders: 

"This  agreemeat,  made  and  entered  Into  this 
Ist  day  of  Uaroh,  A.  D.  1917,  by  and  between 
A.  A.  Johnson  of  Pleasant  Grove,  Utah  Ooonty, 
Utah,  as  party  of  the^  first  part,  and  Brnest 
ShelltT  of  American  Fork,  Utah,  as  party  of  the 
secsnd  part." 

.  We  oontitnde  that  tbe  relattonshlp  of  land- 
lord and  tenant  existed  trom  the  actual  date 
of  the  agreement  between  tbe  parties,  which, 
as  stated  hy  thonselves  In  the  written  lease, 
was  March  1st;  that  In  view  that  tbe  lease 
as  written  on  March  1st  was  sulH»qu^tly 
adopted,  therefore  ,from  that  time  on  both 
parties  were  bound  by  tbe  terms  of  the  lease 
establishing  sudi  relationship,  and  either 
part^  would  be  liable  to  the  other  for  failure 
to  keep  the  covenants  as  ther^  stated.  It 
was  thoefore  wror  on  the  part  of  the  court 
to  refuse  to  hear  the  testimony  offered  by  the 
plaintiff,  if  otherwise  competent,  to  (»tablish 
a  breach  on  the  part  ot  the  defendant  during 
that  tim&  If  Bucb  proof  tended  to  show 
damages,  the  questirai  sbonld  h^ve  been  sub- 
mitted to  the  jury. 

[2]  True  it  is  ttiat  tbe  prbof  admitted  on 
tbe  part  of  the  j^lalntlff  Allied  to  abow  any 
definite  or  actnal  damages  in  dollars  and 
cents  sustained  bf  the  plaintiff  by  reason  of 
any  act  of  the  defendant,  but  this  conrt 
would  not  be  autborized  or  Jiratlfied  In  ctm- 
dudlng  that  tbe  testimony  erroneously  oc- 
cluded would  not  have  estatdi^ied  damages, 
or  that  tbe  ruling  of  the  court  was  not  prejn- 
dldaL  "Upon  Qie  breacb  of  a  covenant  In  a 
lease  by  a  lessee  a  cause  of  action  at  once 
accrues  to  the  lessor  for  the  recovery  of  aU 
damges  sustained  by  reason  of  sudi  breacb." 
24  Cyc.  922. 

[3]  In  the  assignment,  of  errors  complaint 
Is  made  that  tbe  court  failed  to  make  findings 
upon  the  Issue  of  plaintiff's'  rl^t  to  baVe  the 
lease  terminated  and  canceled.  Tbect  assign- 
ment, however,  Is  not  discnssed  In  appellant's 
brief,  nor  In  the  oral  argument,  and  is  there- 
fore deemed  abandoned.  Tance  r.  Heatii,  42 
Utah,  148,  129  Pac.  36S. 

It  follows  that  the  Judgment  of  tbe  district 
court  must  be  reversed.  Such  Is  the  ordw. 
Tbe  cause'  Is  tiierefore  remanded  to.  the  dis- 
trict conrt  of  Utah  county,  wltU  directions  to 
grant  a  new  trial.  Appellant  will  recover 
costs  on  appeaL 

OORFMAN,  a  In  and  FBICK,  WICBKB, 
and  THUBMAN,  JJ.,  concur. 
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BOZO  T.  OENTRAL  GOAL  &  CX>KB  GO. 
(No.  8283J 

(Supreme  Court  of  Utah.   April  7,  1919.) 

GouBTB  «=a96(2)— RmjA  OF  DEcmoir— Etioi- 
0IOHB  or  Ahothxb  STAn--CoiraTinmoirAi> 
ITT  or  Statdti. 
A  well-cmwidered  decidon  of  the  court  of 
another  state  that  the  Workmen's  GompeoBation 
Act  of  that  state  does  not  conflict  with  the 
state  or  federal  constitatlons,  if  not  binding,  is  so 
persuasive  that  those  questions  are  not  to  be 
reconsidered  in  an  action  for  personal  injuries 
to  an  emplofi  received  in  the  other  states 

Appeal  from  District  Court,  Webw  Coon* 
ty;  A.  W.  Agee,  Judge. 

Action  by  Dan  B.  Bozo  against  the  Cen- 
tral Coal  &  Coke  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded,  with  directiims. 

T.  S.  TaUaferro,  Jr.,  of  Rock  Springs, 
Wyo.,  and  H.  B.  Wilson,  of  Salt  Lake  City, 
for  api>ellant 

Jos.  B.  Brans  and  C  R.  HtdUngswortb, 
both  of  Ogden,  and  B.  S.  Grow,  of  Salt  Lake 
City,  tt»r  respondent. 

FRICK,  J.  The  plaintiff  commenced  this 
action  In  the  district  conrt  of  Weber  county 
against  the  defendant  to  recover  damages 
(or  personal  Injuries  which  plaintiff  alleged 
he  suffered  by  reason  of  the  negligence  of 
the  defendant  while  he  was  employed  by  it 
in  its  coal  mine  at  Bock  Springs  In  the  state 
of,  Wyoming.  It  Is  not  necessary  to  state 
the  acts  of  negligence  further  than  to  state 
that  the  plaintiff  alleged  that  the  defendant 
was  negligent  in  falling  to  provide  for  him 
a  safe  place  to  work,  and  that  by  reason  of 
snch  oegligence  be  was  seriously  injured. 
The  defendant  filed  its  answer  to  the  plain- 
tiff's complaint  In  which  it  admitted  that  at 
the  time  stated  in  the  complaint  the  defend* 
ant  operated  a  coal  mine  at  Rock  Springs, 
Wyo.,  and  was  engaged  in  the  business  of 
mining  coal,  and  dented  all  other  allega- 
tions of  the  complaint.  The  defendant  also 
set  up  In  its  answer  what  is  called  a  "sec- 
ond defense,"  In  which  it  pleaded  a  certain 
amendment  to  the  Constitution  of  the  state 
of  Wyoming  which  was  adopted  by  the  peo- 
ple of  that  state  In  November,  1914,  and 
which  Is  in  force  in  that  state.  The  amend- 
ment relied  on  reads  as  follows: 

"As  to  all  eztrahasardous  employments  the 

Legislature  shall  provide  by  law  for  the  ac- 
cumulation and  maintenance  of  a  fund  or  funds 
out  of  which  shall  be  paid  compensation  as  may 
be  fixed  by  law  according  to  proper  clasaifica- 
Hons  to  each  person  injured  in  such  employment 
or  to  the  dependent  families  of  such  as  die  as 
•  the  result  of  such  injuries,  except  in  case  of  In- 


juriA  due  solely  to  'Ae  culpable  negligence  of 
the  Injured  employ^  Such  fund  or  funds  shall 
be  accumulated,  paid  into  the  state  treasury  and 
maintained  in  such  manner  as  may  be  provided 
by  law.  The  right  of  each  employ^  to  com- 
pensation trom  such  fund  shall  be  in  lieu  of 
and  shall  take  the  place  of  any  and  all  rights 
of  action  against  any  employer  contributing  as 
required  by  law  to  such  fund  in  favor  of  any 
person  or  persons  by  reason  of  any  aach  Inju- 
ries or  death."   Const.  Amend,  art  10^  i  4. 

The  defendant  also,  as  part  of  the  second 
defense,  pleaded  an  act  duly  passed  by  the 
Legislature  of  the  state  of  Wyoming  which 
was  approved  on  February  27,  1915,  and 
whldi  was  passed  and  approved  parsoant  to 
the  constitutional  amendment  above  quoted. 
Laws  1916,  c  124.  Among  other  things,  the 
act  provides,  "This  act  shall  be  known  as 
the  'Workmen's  Compensation  Law.***  For 
convenience  we  shall  herelnaftw  refer  to 
that  law  as  the  act 

The  various  provlsIiHis  of  the  act  are  quite 
comprebaistve  and  are  intended  to  make 
provision  in  order  to  compensate  all  em- 
ployes that  may  suffer  Injuries  whUe  em- 
ployed In  what  are  termed  "extrahaaard* 
ons  emplf^ments,"  which  Inclndea  employ- 
ment In  coal  mines,  and  thertfore  Included 
the  plaintiff  In  this  action.  Section  S  of  the 
act  provides: 

"The  rights  and  remedies  provided  in  this  act 
for  an  employi  on  account  of  an  injnry  lAiall 
be  exclusive  of  all  other  rights  and  remedies  of 
such  employ^,  his  personal  or  legal  representa- 
tives or  dependent  family  at  common  law  or 
otherwise  on  account  of  such  injury;  and  the 
terms,  conditions  and  provldons  of  this  set 
for  tiie  payment  of  compensation  and  the 
amount  thereof  for  injuries  sustained  or  death 
resulting  from  such  Injuries  shall  be  exclusive, 
compulsory  and  obligatory  upon  both  employ* 
ers  and  employes  coming  within  the  provisions 
hereof." 

The  defendant  also  averred  that  It  b&i 
contributed  to  the  fund  provided  for  In  the 
act  and  had  complied  with  its  provisions, 
and  further  averred  that  the  act  was  a  com- 
plete bar  to  plaintiff's  action.  The  plaintiff 
interposed  a  general  demnrrer  to  that  part  of 
the  answer  setting  up  the  act  aforesaid. 
The  demurrer,  it  seems,  was  based  upon  the 
ground  that  the  act  Is  unconstitutional  and 
therefore  of  no  force  or  effect  The  district 
court  of  Weber  county  sustained  the  demur- 
rer upon  the  ground  that  the  act  for  various 
reasons  was  unconstitutional  and  therefore 
invalid.  It  Is  not  necessary  to  state  the 
reasons  upon  which  the  rulingq  of  the  dis- 
trict court  are  based. 

The  case  proceeded  to  a  trial  to  a  Jury 
upon  the  other  issues  presented  Id  the  an- 
swer. The  trial  resulted  In  a  verdict  for  the 
plaintiff  on  which  Judgment  was  duly  en- 
tered, and  the  defendant  appeals 
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Many  errors  are  aadcned  by  dtfteidanf a 
connsel.  ttie  prtndpftl  one  of  lAteh  Is  that 
the  district  court  erred  in  suBtalnlng  the  de- 
murrer to  that  part  of  the  answer  In  which 
the  act  was  pleaded  In  bar  of  this  action. 
In  case  it  be  held  that  the  act  In  ques- 
tion foralsbes  an  adequate  and  exclusive 
remedy  to  the  employe  to  recorer  compen- 
sation from  bis  employer  for  Injuries  sua* 
tained  by  the  former  In  the  course  of  bis 
employment,  then  we  need  ccmsider  only 
the  assignment  Jnst  mentioned,  and  for  that 
reason  we  shall  consider  it  flrst  If  there- 
fore the  act  provides  for  the  remedy  Just 
stated,  the  district  court  committed  mani- 
fest error  in  sustaining  plaintiff's  demurrer 
to  the  so-called  "second  d^ense." 

Since  the  demurrer  was  ruled  on  by  the 
district  court,  the  validity  of  the  act  has 
been  considered  and  passed  on  by  tbe  Su- 
preme Court  of  Wyoming  In  the  case  of  Zau- 
canelll  v.  Central  Coal  &  Coke  Co.,  25  Wyo. 
Oil,  173  Pac.  981.  The  defendant  In  that  ac- 
tion Is  the  defendant  and  appellant  in  this 
one.  In  that  case  the  Supreme  Court  of 
Wyoming  considered  every  objection  which 
was  urged  by  the  district  court  of  Weber 
county  against  the  act  and  In  doing  so  ar- 
rived at  this  final  conclusion: 

'*We  hold  that  the  act  passed  and  considered 
is  Justified  Id  all  respects  by  tbe  amandment  to 
tbe  ConstitDticm  providing  tber^or,  and  that  it 
is  Dot  in  conflict  with  any  provision  of  either 
tbe  Constitution  of  the  United  States  or  the 
ConstitutioD  of  this  state." 

Notwithstanding  that  the  Supreme  Court 
of  Wyoming  has  fully,  we  may  say  exhaus- 
tively, considered  every  question  raised  by 
the  demurrer  and  has  held  adversely  to 
every  contention  made  by  plaintiff's  connsel, 
they  nevertheless  Insist  that  we  should  re- 
consider the  qnestl(xi8  raised  by  the  de- 
murrer and  should  now  hold  the  act  uncon- 
stitutional and  invalid.  While  it  is  perhaps 
true  that  the  decision  of  the  Supreme  Court 
of  Wyoming  does  not  bind  us  and  is  merely 
persuasive,  yet  It  is  also  true  that  the  opin- 
ion of  the  Supreme  Court  of  Wyoming  is 
well  considered  and  is  in  harmony  with 
practically  all  of  tl^  more  recent  decisions 
upon  the  questions  involved  in  this  case. 
In  view  of  that  fact,  we  shoiild  feel  in- 
clined to  follow  the  decision  of  the  Supreme 
Court  of  Wyoming  in  any  case  where  the 
same  questions  were  presented  to  us  for  de- 
cision. Where,  however,  as  here,  the  deci- 
sion Is  one  whidi  relates  to  a  particular  act 
or  law  duly  passed  by  the  Legislature  of 
Wyoming  and  Involves  tbe  question  of 
whether  such  act  or  law  is  in  conflict  with 
one  or  more  of  tbe  provisions  of  the  Consti- 
tution of  that  state,  it  would  be  highly  pre- 
sumptuous, if  not  impertinent,  on  our  part, 
to  even  attempt  a  review  of  tbe  decision  of 


that  court  npcrn  a  cause  of  action  arising  in 
that  state  irtiiCh  cause  at  actl<»  Is  oontrol- 
led  by  Oie  law  in  question  and  which  actl<n 
Is  permitted  to  be  instituted  in  the  courts 
of  Oiis  state  merely  by  reason  of  tlie  comity 
existing  between  the  several  states.  Were 
it  not  for  tbe  fact  that  the  matter  has  been 
vigorously  urged  upw  us  by  counsel  for 
plaintiffs,  whose  Judgment  and  ability  we 
highly  esteem,  we,  In  view  of  the  dedidMi  of 
the  Suprane  Court  of  Wyoming,  diould  not 
have  considered  the  question  open  for  dis- 
cussion.' It  is  only  for  the  reasons  Jnst  stat- 
ed that  we  have  considered  It  to  the  extent 
that  we  have.  It  is  not  necessary,  however, 
to  pursue  the  matter  further.  We  feel  ccm- 
stralned  to  abide  by  the  decision  of  the  Su- 
preme Court  of  Wyoming,  and,  in  view  of 
that  fact,  the  Judgment  of  the  district  court 
cannot  be  upheld.  The  Judgment  is  there- 
fore reversed,  and  the  cause  is  remanded  to 
the  district  court  of  Weber  county,  with 
directions  to  set  aside  the  Judgment  in  favor 
of  plaintiff,  to  vacate  its  ruling  on  plain- 
tiff's demurrer,  and  to  overrule  the  same 
and  to  proceed  with  the  cau^  In  accordance 
with  the  views  herein  expressed.  Detoid- 
ant  to  recover  costs  on  appeal. 

COBFMAN,  C.  J.,  and  WEBEB,  QIDBON. 
and  THURMAN,  33.,  concur. 


WAUTON  V.  BSOADHBAD.  (No.  S820.) 
(Supreme  Oourt  of  ntsb.   AprU  8,  1019.) 

1.  Pabtnebshif  ^336(3)  —  Husband  and 
Wm^SumoiSNCT  of  EvinERCB. 

In  suit  for  accounting  with  respect  to  per- 
sonal property,  and  to  recover  judgment  for 
profits,  income,  and  increments,  evidence  held 
to  sustain  finding  that  no  partnership  was  ever 
entered  into  between  plaintifrs  intestate,  a 
widow,  and  defendant's  intestate,  whom  she 
married. 

2.  Pastnbbship  €=9321— Laches— Bioht  to 
accountino. 

Where  for  87  years  after  her  personalty 
came  into  hands  of  her  husband,  no  claim  or 
demand  whatever  for  its  value,  or  tbe  profits, 
income,  or  increments  was  made  by  a  wife  or 
her  administrator  against  the  husband  or  his  ad- 
ministrator, in  absence  of  excuse  for  unreason- 
able delay,  any  ri^t  of  widow's  administrator 
to  a  partnersUp  accounting  Is  barred  by  ladies. 

Appeal  from  District  (^nr^  Wasatch 
County;  A  B.  Morgan,  Judge. 

Suit  by  E.  A.  Walton,  as  special  adminis- 
trator of  the  estate  of  Flora  M.  Broadhesd, 
deceased,  against  Elmer  Broadhead,  as  ad- 
ministrator of  the  estate  of  Robert  Broad* 
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b^td,  deceased.  Vram  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Walton  ft  Walton,  of  Salt  Lake  Oltar,  for 
appellant 

Parker  ft  Robinson,  of  Provo,  fbr  respond- 
ent 

GORFMAN,  a  J.  Plaintiff  biought  snit 
in  e^nity  against  tbe  defendant  for  an  ac- 
Gonnttng  with  reelect  to  certain  personal 
property  and  to  recover  a  Judgment  for  tbe 
profits,  income,  and  increments  arising  tbere- 
from.  Both  of  the  parties  to  the  acUon  ap> 
pear  In  a  representative  capacity. 

Substantially,  the  facts  set  forth  in  tbe 
complaint  are  as  follows:  The  plaintiff's 
intestate,  Flora  M.  Broadhead,  died  at  Heber 
City,  Utah,  m  1879,  leaving  surviving  her 
children  and  grandchildren,  heirs  at  law. 
The  plaintiff  was  appointed  and  duly  quali- 
fied, as  the  administrator  of  her  estate  in 
1917.  The  defendant's  Intestate,  Robert 
Broadhead.  died  at  Heber  City  In  1915,  and 
the  defendant  is  now  the  qualified  and  act- 
ing administrator  of  his  estate.  In  1860plaitt- 
tUTs  Intestate  was  the  owner  of  two  yoke 
of  cattle,  a  wagon,  eight  cows,  thirty  sheep, 
and  some  household  furniture  the  aggregate 
value  of  which  was  about  $1,050.  About 
this  time,  1860,  she  entered  into  a  partaei^ 
ship  with  Robert  Broadhead,  contributing 
as  her  share  the  above-mentioned  property. 
In  1862  the  plalntlfTa  and  defendant's  In- 
testates, respectively,  intermarried,  and  that 
relationship  continued  until  the  death  of  tbe 
wife.  I>arlng  the  subsistence  of  the  said 
marriage  defendant's  intestate  dealt  with 
and  treated  plaintiff's  Intestate  with  respect 
to  said  property  as  a  feme  sole,  and  contin- 
ued to  be  engaged  with  her  in  said  partner- 
ship relations  as  a  stranger.  The  profits, 
proceeds,  and  increment  arising  out  of  the 
partnership  were  Invested  and  reinvested 
from  time  to  time  by  the  parties,  until  the 
death  of  the  wife  In  1879,  when  ber  tnter^ 
est  In  tbe  partnership  and  the  Incrnnent 
thereof  amounted  to  over  $5,000.  There- 
after Robert  Broadhead  retained  in  his  pos- 
session tbe  interest  of  the  plaintiff's  intestate, 
and  invested  and  reinvested  the  profits,  pro- 
ceeds, and  incrnnent,  thus  augmenting  the 
same,  until  bis  death,  since  when  her  inter- 
est has  been  in  the  possession  of  the  defend- 
ant, and  now  amounts  to  at  least  $40,000. 

Tbe  answer  admitted  tbe  all^tlonB  with 
respect  to  the  marriage  relationship,  death, 
and  representative  capacity  of  the  parties 
and  denied  generally  tbe  other  auctions 
Qt  tbe  complaint  As  a  farther  defense  de- 
fendant pleaded  that  plalntirs  alleged  cause 
of  action  was  barred  by  the  statute  of  limi- 
tations, ond  by  tbe  laches  of  tbe  parties 
interested  in  tbe  ratate  of  plalntUTs  intestate. 
More  specifically  with  respect  to  Oie  ladies 
<a  tbe  interested  parties,  it  Is  allied  in  tbe 


answer  that  at  fbe  time  of  flw  deatb  of  Ftbra 
M.  Broadhead  there  were  no  creditors'  claims 
against  her  estate^  and  that  any  pro^ertr 
sbe  owned  or  bad  any  Interest  In  passed  to 
ber  beirs  at  law,  and  Otey  tboi  became  tbe 
equitable  onrners  ot  ber  ptaperty,  if  any  she 
bad;  that  since  tbe  death  of  Flora  H. 
Broadhead.  and  up  to  tbe  time  of  tbe  death 
of  Robert  Broadhead,  a  period  of  38  years* 
the  heirs  at  law  of  Flora  H.  Broadhead  were 
alive,  cfxnpetent  and  familiar  witb  tbe 
prcqierty  rifdits  existing  between  Flora  U. 
Broadhead.  deceased,  and  Rob«t  Broadhead, 
if  any  there  were ;  and  that  during  said  peri- 
od tbe  heirs  of  Flora  H.  Broadhead  failed  and 
neglected  to  take  any  st^m  whatever  against 
Robert  Broadhead  to  claim  or  recover  any 
property,  but  during  all  of  said  time  ac- 
quiesced in  and  conceded  the  right,  title, 
and  ownership  of  all  proi>erty  controlled  and 
possessed  by  him,  and  now  In  possession  of 
the  defendant  as  administrator  as  the  sole 
proi>erty  of  Robert  Broadhead  during  his  life- 
time, and  since  his  death  as  belonging  to  his 
estate;  that  during  the  lifetime  of  Flora 
M.  Broadhead  she  made  no  claim  whatever 
to  any  ownership  or  interest  in  property 
controlled  or  possessed  by  Robert  Broadhead, 
and  that  If  she  ever  did  claim  any  Interest  in 
such  property,  both  before  her  death  and  sab- 
sequent  thereto,  Robert  Broadhead  openly, 
notoriously,  and  continuously  repudiated 
such;  that  if  Flora  M.  Broadhead  had  any 
property  at  the  time  of  her  marriage  with 
Robert  Broadhead,  the  same  was  used  by 
said  Robert  Broadhead  for  the  support  and 
maintenance  of  five  minor  children  of  said 
Flora  M.  Broadhead  by  a  former  marriage, 
who  then  came  to  live  with  and  were 
kept  and  maintained  by  said  Bobwt  Broad- 
head. 

(1  ]  The  trial  court  found  ttie  issues  for  tbe 

defendant 

On  appeal  the  plaintiff  assigns  as  wror 
certain  findings  of  the  court,  of  which  we 
need  imly  ccmslder  the  f<rilowing: 

(a)  ^e  court  finds  that  no  partnership  was 
ever  entered  into  between  tbe  said  Robert  Broad- 
bead,  deceased,  and  tbe  said  Mora  M.  Broad- 
head, deceased,  and  that  Flora  M.  Broadhead 
never  did  contribate  to  the  said  Robert  Bread- 
head  the  property  referred  to  and  described  in 
plBintifTs  complaint;  that  tbe  said  Robert 
Broadhead  never  did  come  into  tbe  possesion 
of  said  property,  nor  did  the  eald  Robert  Broad- 
head retain  any  property  belonging  to  the  said 
Flora  M.  Broadhead,  or  have  any  property  or 
interest  in  property  belonging  to  the  said  Elora 
M.  Broadbead,  in  bis  possession  at  the  time  of 
bis  death. 

Tbe  record  is  absolutely  Toid  as  to  proof 
of  any  partnership  ever  having  been  entned 
Into  between  the  idaintUTs  Intestate,  Flora 
&f.  Broadbead,  and  defendant's  .intestate, 
Robert  Broadhead.  There  Is  some  testimony 
tttiding  to  show  that  in  1860,  or  tttereabouts, 
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noia  H.  Broadbead  mored  fKm  Pnm>  to 
Heber  City  with  her  family,  then  conslstlns 
of  five  minor  Children  of  a  former  marriage; 
that  she  took  with  her  at  that  time  a  yoke 
of  oxen,  about  twenty  sheep,  a  few  cows, 
an  old  wagon  and  some  household  furniture 
of  Indefinite  value.  She,  with  the  children, 
took  np  her  abode  In  a  small  cabin  at  He- 
ber Cl^,  where  she  resided  until  some  time 
in  1862,  when  a  pcriygamous  marriage  was  en- 
tered into  between  herself  and  Robert  Broad- 
bead.  THiereafter  she,  with  her  children,  liv- 
ed with  Robert  Broadhead  np<m  his  ranch 
near  Heber  City.  As  to  whether  any  of  the 
property  taken  from  Provo  to  Heber  City  was 
taken  to  the  ranch  the  testimony  is  very 
vague  and  uncertain.  Isaac  Baum,  a  witness 
for  the  defendant  who  lived  across  the  road 
from  Flora  M.  Broadhead  while  she  and  her 
family  resided  in  Heber  City,  testified  that 
he  did  not  know  of  her  having  any  cows  or 
^eep,  but  that  she  did  have  at  that  time  a 
couple  of  oxen  and  a  wagon;  tliat  she 
lived  by  him  nntil  she  married  Broad- 
head, when  the  wagon  and  oxen  went 
to  her  boys;  that  some  of  the  boys  liv- 
ed away  from  the  Broadhead  ranch,  that 
they  used  the  wagon  and  oxen  in  their  work, 
and  that  Robert  Broadhead  made  no  claim 
to  them.  This  witness  was  probably  as 
familiar  with  and  in  as  good  a  position  to 
testify  concerning  the  pr<^rty  of  Flora  M. 
Broadhead  when  she  married  Robert  Broad- 
head as  any  witness  who  testified.  None 
of  the  witnesses,  however,  testified  that  Rob- 
ert Broadhead  bad  at  any  time  possession  of 
or  claimed  any  Interest  in  the  property  de- 
scribed In  the  plaintiff's  complaint,  except, 
possibly,  two  old  bedsteads  used  In  the  home 
after  the  marriage.  True,  there  were  some 
cows  end  sheep  upon  the  ranch,  and  some 
of  the  witnesses  testified  that  the  oxen  were 
used  on  the  ranch,  and  that  the  cows  brought 
from  Provo  by  plaiutifTs  intestate  were 
taken  to  and  milked  by  her  upon  tiiie  ranch 
after  her  marriage  with  the  defendant's  In- 
testate, but  none  of  the  witnesses  attempt- 
ed to  say  that  the  defendants  intestate  ever 
poBBessed  or  had  use  of  the  property  in  any 
way  tor  his  benefit.  Under  the  testimony 
adduced  at  the  trial  what  prop«*ty,  if  any, 
plfl.intUTs  intestate,  bad  when  she  married 
clef«idants  Intestate  is  left  very  mudi  In 
doQbt,  and  as  to  whatever  became  of  it  Is 
left  wholly  a  matter  of  conjecture. 

"(b)  The  court  farther  finds  that  the  cause  of 
action,  if  any  stated.  In  plalntHTs  cotDplaint,  is 
barred  *  *  *  by  the  lapse  of  time  and  the 
laches  (tf  tiie  persons  interested  in  tlie  estate 
of  plaintirs  intestate." 

[2]  This  finding  is  amply  sustained  by  the 
record.  For  a  period  of  37  years  after  the 
property  described  in  the  complaint  is  al- 
leged to  have  come  into  the  hands  of  defend- 


ant's  intestate,  no  claim  or  demand  whatever 
was  made  by  the  Interested  parties  for  its 
recovery  or  for  an  accounting  with  respect 
tbereta  No  excuse  is  offeml  for  the  un- 
reasonable delay,  and  no  matter  what  the 
equities  of  the  parties  may  once  have  been, 
long  since  they  have  been  rendered  exceed- 
ingly obscure  and  doubtful  if  at  any  time 
there  were  such.  For  a  court  of  equity,  un- 
der the  circumstances,  to  now  recognize 
them  by  ordering  an  accounting  would  be 
placing  a  premium  on  Inexcusable  delay, 
laches,  and  negligence  of  the  parties  now 
seeking  relief. 

For  the  reasons  pointed  out  we  are  of  the 
opinion  that  the  findings  of  the  district  court 
in  defendant's  favor  are  sustained,  and  that 
the  Judgment  dismissing  plalntiCTs  cause  of 
action  should  be  affirmed.  It  la  so  ordered. 
Respondent  to  recover  costs. 

FRIOK,  WEIBBR,  GIDEONp  and  THUR^ 
MAN,  JJ.,  concur. 


(H  Utslk,  9S) 

SUIiCJVAN  T.  EVANS-MORRI&-WHITNKT 
CO.    (Na  8295.) 

(Sapreme  Oonrt  of  Utah.  April  7,  1918.) 

1.  Appeal  and  Ebbob  ^989  —  Bevibw  — 
FmniNQs  OP  Fact— Action  at  Law— &vi- 

UENCB  Considered. 
On  defendant's  appeal  In  an  action  at  law 
tried  to  the  court,  the  Sapreme  Court  In  re- 
viewing the  evidence  determines  only  whether 
there  is  substantial  evidence  to  sustain  the 
findings,  and  need  not  consider  the  evldenee  of 
defendant 

2.  OoEPOEATioNs  €=»432(12)  —  Manaqes  — 
.  ToBTS— Acts  in  Repbeskntativb  Oafacixt 

—Evidence. 
In  an  action  for  the  value  of  mming  stock 
pnrchased  through  defendant's  manager  and 
converted  by  him,  evidence  held  to  support  a 
finding  that  the  certificate  for  the  stoi^  was 
left  with  the  manager  as  the  representative  of 
defendant,  not  in  his  individual  capacity. 

3.  Corporations  «=»399(2)  —  Auihobitt  of 
Aqknt— "Manaqeji." 

One  advertised  by  mining  stock  brokers  Blv 
the  manlier  of  their  local  branch  has  implied 
authority  to  retain  for  payment  of  assessments 
and  resale  any  certificate  of  stock  purchased 
through  him,  since  "manager"  implies  one  to 
whom  the  affairs  of  the  principal  have  been 
committed,  and  one  dealing  with  him  may  as- 
sume that  his  acts  were  authorized  [citing 
Words  and  Phrases,  First  and  Second  Series, 
Manager). 

Appeal  from  District  Court,  Salt  Lake 
County ;  Harold  M.  Stephens,  Judge. 

Action  by  T.  J.  Sullivan  against  the  Evans- 
Morris-Whltney  Company.  Judgment  for  the 
plaintiff,  and  defendant  api>eals.  Affirmed. 
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Iforrla  &  Callester,  of  Salt  Lake  City,  for 
appellant. 

Der,  Hoppaugh  ft  Fabian,  of  Salt  Lake 
d^,  for  respondent 

THURMAN.  J.  The  defendant  is  a  mining 
stock  broker  principally  engaged  In  the  busi- 
ness of  buying  and  selling  mining  stocks  and 
mining  securities.  Its  principal  place  of 
business  Is  In  Salt  Lake  City,  but  during  the 
period  complained  of  by  plaintiff  It  bad  a 
branch  office  or  place  of  business  tn  Eureka, 
Utah,  in  charge  of  a  local  manager. 

Plaintiff  brought  this  action  to  recover  the 
alleged  selling  price  of  1,000  diarea  of  min- 
ing stock  whidi  he  alleges  he  directed  tbe 
defendant  to  selL  He  also  alleges  that  de- 
fendant notified  blm  that  the  sale  was  made 
as  directed,  bat  neglected  and  refused  to  pay 
him  for  the  stock  or  for  any  part  thereof. 
Plaintiff  also  alleges  that  the  stoc^  bad  been 
left  in  possession  of  defendant  tar  a  c(nisld- 
erable  length  of  time,  subject  to  his  order 
and  direction,  prior  to  bis  giving  the  order  to 
sell  the  stock. 

The  only  material  Issue  raised  by  defend- 
ant's answer  Is  that  the  transaction  com- 
plained of  was  had  with  Its  agent  or  manager 
of  the  Eureka  branch  office,  one  Qeo.  H.  Tay- 
lor, and  that  Taylor  had  no  authority  to  re- 
ceive and  hold  certlflcates  of  stock  as  allied 
In  plalntlfTs  complaint;  that.  If  he  did  re- 
ceive them  for  that  purpose,  he  received 
them,  not  aa  defendant's  representative,  but 
In  Ills  own  Individual  capacity.  The  plain- 
tiff, in  reply,  relies  on  certain  matter  In  es- 
toppel, the  particulars  of  wtilch  will  ajvear 
in  our  review  of  the  evidence. 

The  trial  court,  sitting  without  a  Jury, 
found  for  the  plaintiff,  and  Judgment  was 
duly  entered.   Defendant  appeals. 

In  the  last  analysis,  the  only  question  to 
be  determined  Is:  Was  Geo.  H.  Taylor,  who 
was  admitted  to  be  the  defendant's  manager 
at  the  Eureka  branch  office,  acting  within  the 
scope  of  his  authority,  or  apparent  authori- 
ty, as  agent  for  defendant  in  the  transaction 
of  which  plaintiff  complains  in  the  present 
case? 

This  requires  at  our  hands  an  examination 
of  the  evidence  relied  on  by  plaintiff  to  sup- 
port the  Judgment  The  following  facta  are 
either  admitted  by  defendant  or  conclusively 
established  by  the  evidence: 

(1)  That  defendant  opened  np  a  branch  of- 
fice in  the  town  of  Eureka  for  the  purpose  of 
ftidlltating  its  own  business  and  accommo- 
dating its  cnstomov  In  the  Tlntic  mining  dis- 
trict 

(2)  That  it  installed  the  said  Geo.  H.  Tay- 
lor as  its  manager  at  said  place  and  held  him 
out  as  such. 

@)  That  no  limitation  upon  his  authority 
as  manager  at  said  place  was  known  to  plain- 
tiff at  the  time  of  the  transaction  whlcta  com- 


stltntea  flie  anl^ect-matter  of  plidntUTs  con- 
plaint 

(4)  That  defendant  caused  to  be  posted  np- ' 
on  the  bnlldlng  occupied  as  Its  branch  office, 
and  above  the  front  door  thereof,  the  follow- 
ing sign,  which  extended  practically  the  enf 
tire  length  of  the  building: 

Brandi  OfBce 
Evans-Morria- Whitney  Go. 

Mining  Brokers. 
Oeinse  H.  Taylort  Managei^ 
Phone  57. 

(5)  That  defendant  caused  to  be  pnblidied 
in  Uie  Eureka  Bqwrter.  a  weekly  paper  pub- 
lished In  Eureka,  the  foUowing  adveitla»> 

m«at: 

Evani-Horris-Wbttney  Ca 
Mining  Secnrltlea. 

Brokers. 


26  Exdiange  Bldg.,  Salt  Lake. 

A  branch  office  for  Che  aecommodation  of 
TlDtic  customers  has  been  opehed  at  Elnreka 
nnder  the  management  George  H.  miyloc. 
Phone  us  for  <iiiotatloniL  Office  No.  67— ISai- 
dence  2C0l 

(6)  That  defendant  caused  to  be  printed 
and  distributed  at  various  public  places  In 
Eureka  a  card  the  upper  portion  of  which 
contained  a  detailed  statement  of  commis- 
sion charges  for  the  buying  and  selling  of 
stock  while  the  lower  part  contained  the  fol- 
lowing: 

Evana-Morria-Whitney  Co, 

Salt  Lake  Bnr^ 

Eareka  office  under  the  management  of  George 
H.  Taylor.  Triephone  Nos.:  Office  67,  Resi- 
dence 2S0. 

This  sign,  advertisement,  and  card,  togeOi- 
er  with  the  fact  that  Taylor  occupied  the 
office  as  defendant's  local  manager  and  as- 
sumed to  act  for  defendant  In  the  matter  of 
receiving  orders  from  customers  relating  to 
stock  transactions  and  assumed  to  communi- 
cate with  defendant  company  at  its  Salt  Lake 
office  in  relation  thereto,  constitate  the  in- 
dicia of  Taylor's  authority  as  manager  of 
defendant's  bnidneas  at  that  placeu 

As  to  the  actual  transaction  out  oC  wbldi 
this  controversy  arose,  the  evidence  on  be- 
half of  plaintiff  shows  that  In  April,  1916, 
while  Taylor  was  acting  as  drfendanf  a  man- 
ager at  Enreka,  Mrs.  T.  D.  Sullivan,  a  resi- 
dent of  that  place  and  mother  of  plaintiff, 
placed  an  order  with  defendant  through  Tay- 
lor as  manager  of  the  branch  office,  to  pur- 
chase for  ber  1,000  shares  of  the  capital  stock 
of  the  Columbus  Extension  Mining  Company, 
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a  mining  corporation;  that  Taylor  imme- 
diately placed  the  order  with  defendant  at  its 
Salt  Lake  office,  and  the  order  was  doly  exe- 
CQted.  the  stock  purchased  and  statement 
tliereof  made  by  defendant  through  Taylor  to 
Mrs.  SulllTan;  that  she  paid  for  the  stock 
the  price  thereof  Including  commission  the 
Bum  of  $120;  ttiat  she  did  not  receive  the 
stock,  and,  when  asked  wliy  she  did  not,  she 
replied: 

**WeIl.  I  am  fn  the  haUt  (tf  teavine  my  stock 
with  the  brokers  when  I  boy  it** 

She  said  that  was  her  custom  with  the  dlf- 
f^eat  brokers  with  vhom  she  bad  done  busi- 
ness. She  also  stated  she  had  done  so  with 
defendant  company  on  different  ocoMions, 
spe^ylng  particular  Instances,  naming 
ttoA  so  pnndiBsed.  ttie  dates  of  the  purchas- 
es, and  when  the  stock  was  recetved.  Her 
testimony  showed  Oiat,  tai  one  instance  after 
purchasing  die  stock  ftom  defendant,  she  left 
it  in  defendant's  office  for  about  a  year,  and 
In  another  Instance  for  about  a  year  and 
three  months.  Ber  explanation  as  to  why 
she  did  this  was  that  in  case  of  assessment 
the  company  would  look  after  it  and  glre  her 
notice,  also  in  case  she  wanted  to  sell  the 
stock  it  would  be  with  them  to  sell.  On 
cross-examination  defendant's  counsel,  evi- 
dently for  the  purpose  of  showing  that  the  i 
stock  was  retained  by  the  broker  as  security, 
sought  to  show  that  witness  had  purchased 
some  stock  on  marglna,  but  this  the  witness 
positively  disclaimed,  reiterating  that  she  left 
the  stock  purchased  in  the  hands  of  the  brok- 
er. In  relation  to  the  particular  stock  In 
question,  she  stated  that  when  she  gave  her 
check  to  Taylor,  made  payable  ,to  defendant, 
she  asked  Taylor  to  have  E^vans-Morrls- Whit- 
ney Company  hold  the  atotft  until  further 
notice. 

Within  a  few  days  after  this  transaction, 
Mrs.  Sullivan  sold  the  stock  to  plaintiff  and 
requested  Taylor  to  have  Bvans-Morrls-Whlt- 
ney  Company  transfer  it  to  plaintiff.  Tay- 
lor promised  to  do  so.  This  was  early  in 
May.  1916.  Plaintiff,  testifying  in  his  own 
behalf  in  relation  to  the  stock  purchased  from 
his  mother  said,  In  substance,  that  he  ask- 
ed Taylor  concerning  the  transfer  of  the 
stock  to  him,  and  Taylor  said  It  had  been 
done.  The  witness  also  testified  Ije  did 
not  receive  the  stock  or  see  It,  but  he  under- 
stood It  was  In  Evans-Morris-Whltney  Com- 
pany's bands.  He  also  testified  he  told  Tay- 
lor he  would  leave  the  stock  with  Evans-Mor- 
ri»-Wbitney  Company,  as  some  d&y  be  might 
want  to  sell  It  It  also  app^trs  from  the  evi- 
dence that,  some  time  in  July,  Columbus  Ex- 
tensi<m  stock,  by  consolidation  or  otherwise, 
was  converted  Into  Columbus  Bexall  Mining 
Company  stock  for  an  equal  number  of 
shares.  Plalntlfl  was  informed  by  O^lor 
that  his  Columbus  Exten^on  atock  had  been 


converted  Into  Columbus  Bexall  stock.  Plain- 
tiff never  called  for  this  stock,  but  left  It  the 
same  as  he  had  left  the  other.  In  July,  1916, 
plaintiff  was  notified  by  Taylor  of  an  assess- 
ment on  the  stock  In  the  sum  of  $20,  which 
plaintiff  paid  in  money.  In  November  fol- 
lowing, plaintiff  was  notified  of  another  as- 
sessment on  the  stock  In  the  same  amount, 
whidi  sum  be  also  paid.  Plaintiff  paid 
another  assessment,  on  notice  from  Taylor, 
for  the  same  amount  In  April,  1917.  The  pay- 
ments were  all  made  to  Taylor  and  receipts 
taken  at  the  time  of  payment  On  August  15, 
1917,  plaintiff  directed  Taylor  to  have  the 
stock  sold.  Two  or  three  days  later,  plain- 
tiff received  a  tTpewrltten  statement  purport- 
ing to  c<Hii6  from  defendant  at  Salt  Lake  City 
showing  a  sale  of  the  stock  on  August  16tb. 
for  amounts  aggregating  the  sum  of  f 1,638.45. 
About  the  same  time,  Taylor  and  plaintiff  met 
In  Salt  Laitot  City,  and  Taylor  explained  to 
plaintiff  that  he  bad  bad  Evfuu-MorrlshWbit- 
ney  Company  send  plaintiff's  check  addressed 
to  blm  at  BinShom.  Plaintiff  sold  that  would 
be  all  right,  as  his  mail  would  be  fbrwarded  to 
Dur^.  Ptalntilf  returned  to  Eureka,  and. 
after  watting  for  the  dieck  for  several  days, 
finally  called  op  A.  W.  Ymmg.  who,  in  the 
meantime,  had  succeeded  Taylor  as  defend- 
ant's agent  at  Elureka,  and  requested  Toung 
I  to  have  Evans-Morris-Whitney  Company  stop 
payment  on  the  check;  plaintiff  assuming  it 
had  become  lost  or  miscarried  through  the 
mail.  Toung  promised  to  call  up  defendant 
as  requested.  Several  days  later,  plaintiff 
again  made  effort  through  Young  to  obtain 
the  check,  but  failed.  At  last  he  received  a 
phone  message  from  Taylor  making  an  ap- 
pointment to  meet  him  that  night  at  7  o'clock 
in  Ehireka,  and  he  would  bring  the  check. 
Plaintiff  was  promptly  at  the  place  designat- 
ed for  the  meetingi  but  Taylor  did  not  appear. 
Plaintiff,  however,  met  Taylor  later  In  the 
evening,  and  Taylor  stated  that  the  check 
was  lost,  but  that  be  would  give  plaintiff  bis 
own  personal  check  and  fix  the  matter  up 
with  Evans-Morrls-Whitaey  Company.  Tay- 
lor gave  plaintiff  his  check,  which  proved  to 
be  valueless.  Plaintiff  afterwards  sought 
payment  directly  from  the  defendant  com- 
pany ;  hnt  It,  In  effect,  repudiated  the  entire 
transaction  and  refused  payment 

[1 )  It  Is  not  necessary  to  state  In  detail  the 
evidence  on  behalf  of  defendant:  this  being 
an  action  at  law,  the  only  purpose  we  can 
have  in  reviewing  the  evidence  at  all  is  to 
determine  whether  or  not  there  Is  substan- 
tial evidence  to  sustain  the  findings  of  the 
court 

In  respect  to  the  question  as  to  whether 
or  not  the  plaintiff  and  his  mother  left  the 
stock  in  question  with  Geo.  H.  Taylor  in  his 
Individual  capacity  or  whether  tbey  left  it 
with  defendant  Evans-Morris-Whitney  Com- 
pany, the  court  made  the  follolVlng  finding: 
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*^at  sdUier  tint  nld  Hra.  T.  D.  SuUfTan 
nor  the  plain  tiff  herein  left  the  ccrtifleatu  rep- 
TBBBDtinK  said  1,000  Bhaica  of  stock  In  the 
Oolumboa  Extei>d<m  Mining  Company,  or  tbe 
certificates  repreeentin?  said  1.000  shares  of 
Btodi  in  tbe  Columbus-Rezall  Consolidated  Min- 
ing Company,  with  said  George  H.  Taylor  in 
his  indirtdaal  capacity.  That  in  good  faith  the 
same  were  left  and  intended  to  be  left  with 
the  defendant  for  the  porposea  as  hereinabove 
found,  and  that  the  same  was  within  the  ap- 
parent scope  of  the  authmlty  and  incidental 
and  implied  powers  which  the  defendant  held 
oat  its  said  agent,  Taylor,  to  jtoBseaa  as  Its  rep- 
resentative and  manager  of  defendant's  said 
branch  bnainaBs:'* 

The  prerloas  flndiasa  referred  to  by  the 
court  were  to  the  effect  that,  at  the  time  Mrs. 
SulllTan  paid  for  the  stock,  she  requested 
Taylor*  as  manager  of  defendant's  Etoeka 
branch  office,  to  hare  tbe  defendant  livana- 
Morris-Wbltney  Company  retain  the  certifi- 
cates fbr  her,  so  that  she  could  be  advised  If 
any  assessments  were  levied  upon  said  stodc 
and  also  so  that  said  stock  amid  thereaftw 
be  sold  by  the  defendant  np<m  her  order. 

[2]  If  the  finding  above  quot^  is  sustain- 
ed tQT  the  evidence,  tbe  Judgment  the  trial 
court  dionld  be  affirmed.  There  ought  not  to 
be  any  serious  doubt,  as  we  view  tbe  evi- 
dence, that  both  Mrs.  Sullivan  and  the  plain- 
tiff thought  they  were  leaving  the  stock  in 
the  hands  of  the  defendant  company;  that 
they  intended  to  do  so.  and  thought  they  bad 
done  so,  Is  the  only  rational  conclusion  that 
can  be  drawn  from  the  evidence.  There  was 
nothing  in  the  relationship  between  the  Sulll- 
vnns  and  Taylor  or  In  their  knowledge  or  pre- 
vious acquaintance  with  him  that  can  Justify 
a  well-fonnded  belief  that  they  bad  any  busi- 
ness whatever  with  him  in  his  Individual 
capacity.  If  they  must  be  held  to  have  done 
this  business  with  him  in  his  Individual  ca- 
pacity. It  win  be  because  of  some  principle  of 
law,  and  not  because  It  was  within  the  com- 
pass of  their  actual  intentions.  Of  this  we 
are  fully  convinced,  and  therefore  we  feel 
compelled  to  hold  that  so  mnch  of  the  finding 
above  quoted  as  relates  to  that  question  Is 
fully  sustained  by  the  evidence.  But  is  de- 
fendant bound  by  Taylor's  assumption  of  au- 
thority to  receive  the  stock  for  the  purposes 
shown  in  the  evidence?  This  se«ns  to  be 
the  crucial  question. 

[31  The  defendant  company  had  placed 
Taylor  in  charge  of  Its  branch  place  of  busi- 
ness In  Eureka,  It  had  clothed  him  with  the 
title  of  manager,  and  advertised  him  as  such 
in  more  ways  than  one.  ^eterm  "manager," 
as  applied  to  corporations  and  buainesa  con> 
cems,  is  not  unknown  to  Uie  law.  It  baa  a 
comprehensive  meanlnff  whlcli  is  generally 
understood: 

**  'Manager,'  as  applied  to  an  officer  of  a  cor- 
poration, Implies  the  idea  that  tbe  management 
of  the  affura  of  the  company  has  been  commit- 


ted to  him,  so  Oat  Mie  deaHng  with  a  peiscn 
so  held  out,  before  tbe  company  can  be  held 
liable  tot  his  acts,  need  not  show  affirmatively 
that  it  had  anthwiied  them.** 

And  again: 

**  *Manager,*  as  aniUed  to  an  officer  of  a  cor- 
poraticm,  cmveys  the  idea  that  to  the  me  thos 
named  has  been  eonmiltted  the  management  of 
the  affairs  of  the  company,  and  one  dealing  with 
the  person  so  held  out  may  assume  that  his  acta 
are  authorised."  6  Words  and  Phrases,  p.  4319. 

It  must  be  admitted,  even  by  the  defendant 
Itself,  that  die  extensive  advertising  giv^  by 
It  to  Its  manager  in  Eureka  was  well  calcu- 
lated to  impress  the  people  of  that  commu- 
nity with  the  idea  that  Taylor  was  authoriz- 
ed to  transact  most  any  kind  of  business  re- 
lating to  stock  transactlMu  Quit  defendant 
could  do  It  peraonally  present.  He  was  to  all 
intents  and  purposes,  as  far  as  outward  ap- 
pearance was  coocenied,  a  trusted  officer  of 
the  ctmpany,  charged  with  the  control  of 
Its  bndnesa  In  tbe  Tlntlc  district  and  dothed 
with  tbe  poiwa  ordinarily  Incident  to  one 
diarged  wltb  tbe  management  of  a  bnelneas 
concern.  Tbe  pec^le  of  the  district  bad  been 
informed  by  advertioements  in  various  fwins 
that  this  tffancb  place  of  budness  bad  been 
establisbed  for  their  accommodation  and  to 
tedlitate  tbe  burtness  of  tbe  company.  Tlie 
advertisements  disclosed  no  limitations  or  re- 
strictions as  to  the  authority  of  Taylor  as 
manager.  Hence  It  seems  to  us  that  plain- 
tiff and  his  mother  were  Justified  in  dealing 
with  Taylor  In  relation  to  stock  transactions 
as  they  might  have  dealt  wltb  the  company 
direct  in  Salt  Lake  City.  Mrs.  Sullivan  tes- 
tified positively  that  she  had  ob  several  oc- 
casions, when  purchasing  stock  from  the  de- 
fendant company,  left  the  stock  in  its  hands 
subject  to  her  future  orders  and  directions; 
that  the  company  had  retained  such  stock  in 
Its  possession  in  some  Instances  front  a  year 
to  a  year  and  three  months  before  delivering 
it  to  her;  that  It  was  not  8to<^  bought  on 
margins  and  left  as  security  for  payment,  but 
stock  actually  bought  and  paid  for.  Such  a 
proceeding,  after  all,  It  seems  to  us.  Is  clear- 
ly incident  to  the  buying  and  selling  of  stock, 
especially  where  a  person  buys  for  the  pur- 
pose of  selling  as  soon  as  a  reasonable  profit 
can  be  obtained.  Mrs.  Sullivan  said  It  was 
her  usual  custom  to  leave  the  stock  purdias- 
ed  wltb  the  broker,  not  only  with  the  defend- 
ant when  she  dealt  with  it,  but  wltb  other 
brokers  with  whom  she  did  business.  As  be- 
fore stated,  in  view  of  tbe  apparent  autbori^ 
of  Taylor,  and  her  knowledge  of  the  way 
business  had  t>een  done  in  the  past,  Mrs.  Sul- 
livan was  clearly  Justified  In  directing  Taylor 
to  have  tbe  dtfendant  retahi  tbe  stock  in  its 
possesskm  subject  to  her  order  at  some  fu- 
ture time.  It  follows  as  a  corollary  from  the 
propoaitlott  Just  stated  Out  a  direction  given 
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to  Taylor  was  a  direction  to  the  company  it- 
self,  and  the  company  should  be  bound  there^ 
by.  Mr.  Mechem,  In  his  work  on  Agency, 
Vol.  1  (2d.  Ed.)  S  737,  igwaking  of  general  and 
special  agentSt  says: 

"In  either  case,  the  question  of  the  aatiiority 
of  the  agroit  must  depend,  ao  far  as  it  inTolTea 
the  rights  of  innocent  third  persona  who  have 
relied  thereon,  uiK>n  the  character  bestowed, 
and  not  merely  npou  the  instructions  given 
or  niton  the  authorfty  as  It  was  declared  to  the 
a^t  in  express  terms.  In  other  words,  the 
principal  is  bound  to  third  persons  who  have 
acted  in  good  faith  and  in  justifiable  ignorance 
of  any  limitationa  or  restrictions,  by  the  author- 
ity he  has  apparently  given  to  the  agent,  and 
not  by  the  express  or  declared  autbcnity  where 
that  differs  fnun  the  apparent,  and  this,  too, 
whether  the  agency  b*  a  general  or  a  spedal 
one." 

See,  als<^  cases  dted  In  the  note. 
Again,  in  section  739,  same  volume,  the 
same  author  states  the  rule  as  follows: 

"On  the  other  hand,  where  the  agent  is  au- 
thorized to  transact  all  the  principal's  business 
of  a  certain  kind,  or  all  the  acts  of  a  certain 
class,  the  very  breadth  of  the  employment,  the 
darati<m  time  involved,  and  the  variety  of 
the  duties  to  be  performed  necessarily  involve 
more  or  less  of  discretion  and  cbcHce  of  meth- 
ods, and  render  inipractieable,  if  not  impossi- 
ble, much  of  particularity  or  precision,  eithe): 
as  to  the  exact  means  and  method  to  be  employ- 
ed, or  as  to  the  scope  or  extent  of  the  authority 
itself.  Where  so  little  is  expressed,  more  may 
well  be  implied.  The  fact  of  such  an  authority, 
of  itself,  presupposes  a  general  confidence  be- 
stowed upon  the  agent,  and  a  gencval  committal 
to  his  discretion  and  judgment  of  all  beyond 
the  essential  objects  to  be  attained  and  the  out- 
lines of  the  course  to  be  pursued.  It  may  not 
unreasonably  be  presumed,  where  nothing  is  in- 
dicated to  the  contrary,  that  such  an  agent  poe- 
sessea  those  powers  which  are  c(HnmenBurate 
with  hia  undertaking,  and  which  are  usually 
and  properly  exercised  by  other  similar  agents 
under  like  drcumstaneea.  This  presumption 
may  well  be  and  is  constantiy  relied  upon  by 
persons  dealing- with  such  agents,  and  so  rea- 
sonable, proper,  and  necessary  is  this  reliance, 
that  it  may  justly  be  reqtrired  that,  if  the  prin- 
cipal would  impose  unusual  restrictions  upon 
the  authority  of  such  an  agent,  he  should  make 
them  known  to  persons  Who  may  have  occasion 
to  deal  with  the  agent." 

These  prindplefl.  as  stated  bor  reepond- 
eat,  are  elementary.  It  is  anneoeaaary  to  con- 
aider  authorities  at  length,  especially  as  ap- 
pellant has  dted  none  which  In  any  manner 
contravene  the  doctrine  declared  In  the  ex- 
cCTpts  above  quoted. 

We  would  not  deem  it  necessary  to  pro- 
ceed further  with  this  discussion,  were  It 
not  for  the  purpose  of  emphasizing  our  views 
concerning  some  of  the  features  of  this  ex- 
traordinary case.  The  defendant,  at  the  trial 
of  the  case,  bad  Its  Eureka  manager,  Geo,  H. 
Taylor,  sworn  as  a  witness  In  its  behalf.  He 
testlAed  that  be  bad  no  authority  to  receive 


the  stock  In  question  for  the  purpose  all^^ed 
in  the  complaint  While  his  entire  testimony 
showed  that  he  was  as  unbluablng  in  his  de- 
ception practiced  upon  his  principal  as  he 
was  unconscionable  In  his  treatment  of  the 
Sulllvans,  nevertheless  be  tried  to  compensate 
his  employer  for  the  deception  practiced  by 
testifying  to  every  possible  thing  that  might 
tend  to  relieve  It  of  liability  for  the  wrongs 
complained  of.  He  admitted,  In  effect,  that 
he  took  the  Golmnbos  Extension  sto(^  which 
Mrs.  ■Sullivan  had  ordered  transferred  to 
plaintiff  and  sold  11;  In  Jun^  1816,  and  pock- 
eted the  proceeds.  He  admitted  that  be  sold 
it  in  her  name^  received  the  check  issued  to 
her  In  payment  fbr  the  stock,  and  without  au- 
thority indorsed  her  name  on  the  chedc  In 
order  to  obtain  the  maae^.  He  admitted, 
also,  that  he  Informed  plaintiff  that  the  atoA 
bad  been  transferred  to  platntifTs  account; 
that  after  be  sold  it  be.  In  the  month  of  July, 
following,  collected  from  the  plaintiff  a  pre- 
tended assessmoit  on  the  property  In  tba  mm 
of  $20 ;  that  he  repeated  the  performance  In 
the  following  November  and  again  In  April, 
1917,  and  In  each  instance  converted  the 
money  to  his  own  use.  During  all  of  this 
time  he  was  lulling  plaintiff  into  a  feeling  of 
security  and  leading  him  to  believe  that  his 
stock  was  being  looked  after  and  cared  for 
by  the  defendant  company.  The  delusion  was 
kept  up  and  the  farce  continued  even  down 
to  the  vdry  moment  he  gave  to  the  plaintiff 
his  worthless  check  under  the  pretense  that 
the  stock  had  been  sold  In  pursuance  of  plain- 
tiff's direction.  It  sometimes  happens  in  hu- 
man affairs  that  a  person  wUl  wrongfolly 
convert  the  property  of  another  under  cir- 
cumstances of  the  grossest  fraud,  but,  this 
Is  the  first  case  in  the  experience  of  the  writ- 
er In  which  the  evil  doer  wrongfully  convert- 
ed the  property  of  another  and  afterwards 
presumed  to  levy  and  collect  from  his  victim 
successive  assessmoits  upon  the  property  so 
converted.  As  an  instance  of  moral  obliquity, 
as  far  as  we  are  informed,  the  case  has  no 
parallti  In  the  annals  of  human  frailty.  We 
believe  that  morally  the  d^endant  Is  oitlrely 
innocent;  that  it,  too,  was  a  victim  of  the 
dishonesty  of  Its  own  trusted  agent  We  be- 
lieve defendant's  diaracter  as  a  business  con- 
cern Is  above  reproach;  bnt  one  or  fbe  other 
of  these  parties  must  suffer  the  consequence 
of  Taylor's  dishonesty,  and  we  have  no  du- 
biety in  arriving  at  the  conclusion  that  the 
harden  should  tall  upon  the  party  that  held 
Taylor  out  and  gave  him  the  diaracter  and 
standing  of  an  honest  man. 

The  trial  court,  in  view  of  all  the  facts  of 
the  case,  treated  the  acts,  conduct,  aud  omis- 
sions of  Taylor  as  the  acts,  conduct,  and  omis- 
sions of  the  defendant  company  and  ar- 
rived at  the  conduslon  that  the  defendant, 
as  matter  of  law,  was  estopped  from  assert- 
ing its  wrongful  conversion  of  the  property  as 
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a  d^inue  to  plalntUTt  actl<m.   We  an  ot 
the  opinion  tlie  court  was  instifled  In  tbe 
vonduslon  arrived  at. 
The  jndgmait  Is  afllrmed.  at  ai^llant^a 

cost 

COHt^MAN,  C.  J.,  and'WKBEB  and  GID- 
EON, JJ.,  concur. 

PRICK,  J.  I  concur.  At  first  blush  I  was 
strongly  of  the  impression  that  this  was  a 
case  where  certain  stocb  was  depoetted  with 
the  agent  for  safe-keeping,  when,  In  view  of 
the  business  conducted  by  his  principal,  tbe 
agent's  authority  was  limited  to  recelTlng 
stock  for  sale  and  for  delivery  to  the  prln- 
cipal'B  customers  only,  and  not  as  a  deposl- 
tary  of  stock.  A  careful  consideration  of  tbe 
record,  however,  has  convinced  me  that  the 
stot^  was  Intrusted,  and  Intended  to  be  In- 
trusted, to  the  principal  and  not  to  the  agent, 
and  that  the  agent  bad  at  least  the  apparent 
authority  to  transact  on  behalf  of  the  prin- 
cipal the  business  Intrusted  to  him  by  tbe 
plaintiff  with  regard  to  the  stock  In  anes> 
tlon.  Frmn  these  conclusions  the  result  reach- 
ed b7  my  associate,  Mr.  Justice  THUBMAN, 
necesearUy  followa. 


(54  Utali,  SU) 

HAWKI/ET  T.  HBATON.  (Na  9S12.) 

(Supreme  Court  of  Utah.  April  8, 1919.) 

1.  Patubkt  <=»66(1),  78(6)— Etidiitct— Pbb- 
svuPTion. 

In  an  action  for  the  amount  of  a  rejected 
claim  against  a  decedent's  estate  for  a  debt  con- 
tracted 35  years  before,  a  finding  tiiat  the  debt 
bad  been  paid  ia  Jastified  by  some  competent 
evidence  that  decedent  worked  for  plaintiff  to 
pay  off  tbe  debt,  and  by  the  strong  presumption 
of  payment  ariiiag  from  such  a  lapse  of  time. 

2i  LmiTATroir  of  Actions  «Bal82(5)  — 
Waives  or  Bab— Pailubs  to  Plxad. 
Under  Comp.  Laws  1917,  J  7654,  providing 
that  DO  claim  must  be  allowed  by  the  executor 
or  by  the  judge  which  ia  barred  by  limitations, 
the  administrator  must  plead  the  statute  In  bar, 
and  bfa  failure  to  do  so  is  not  a  wsiver  of  the 
defeuse.1 

8.  LiifiTATiOTr  or  Actions  4=»197(4}— Past 
Patiuent— Etidknce. 
Oral  testimony  by  plaintiff  and  his  wife 
that  decedent  bad  agreed  to  care  for  tht  graves 
of  plaintiff*B  children,  the  value  of  tbe  services 
to  be  applied  on  tbe  payment  of  his  account  with 
them,  is  not  sufficient  proof  of  part  payment  to 
take  out  of  the  statute  of  limitationa  under 
Comp.  Laws  1917,  g§  G4tJ7,  64S9,  a  debt  in- 


*  FuUertOB  t.  Bailer,  IT  Utob,  86,  68  Pac  VM; 
Olayton  t.  Dlnirooder.  83  Utah,  868.  W  Pas.  9S8,  U 
Ann.  Cas.  826. 


eiuted  9S  years  beftm.  wUd  4e  dabtm  bad 
been  aUe  to  pay  in  tbe  meantime. 

AkksI  tnm  District  Goort,  Box  Elder 
County ;  J.  D.  Gall,  Judge 

Action  by  JoB^ih  B.  Hawkley  against  John 
Heatou,  special  administrator  of  the  estate  of 
Richard  Roe,  deceased.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

C  B.  Crowley,  of  Idaho'  Falls*  Idaho,  and 
Le  Roy  B.  Young,  of  Brigham,  for  appellanL 

Wm.  J.  Lowe^  c£  Brigham,  for  respond- 
eat. 

COBFMAN,  G.  J.  Plaintiff  brought  suit  to 
recover  judgment  for  the  amount  of  a  reject- 
ed claim  against  the  estate  of  defendant's 
Intestate.  In  sul»tance  it  Is  alleged  by  the 
complaint: 

That  between  tbe  months  of  Uay  and  Oc- 
t<^r,  1885,  Richard  Roe,  now  deceased,  be- 
came indebted  to  the  plaintiff  in  the  sum  of 
9840  upon  the  following  items;  For  money 
loaned,  9200;  purchase  price  of  a  dty  lot, 
960;  for  board  and  lodging  of  deceased  and 
wife  during  July,  August,  and  September, 
1885,  of  the  reasonable  value  of  900.  That 
said  Bidiard  Roe  then  promised  to  pay  tbe 
same  "as  80(»i  as  he  becaine  able  to  do  so." 
That  no  part  of  said  Indebtedness  has  been 
paid,  except  by  services  rendered  plaintiff  by 
Richard  Roe,  under  an  agreement,  from  1886 
to  1917,  of  the  reasonable  value  of  95  per 
year.  That  there  Is  now  dne  and  owing  lo 
tbe  plaintiff,  after  allowing  credit  for  said 
services,  principal  and  interest  fn  the  sum 
of  91.082.60,  no  part  of  wbldb  has  been  paid. 

The  answer  denied  the  for^t^ng  allega- 
tions of  the  complaint,  pleaded  payment,  and 
the  statute  of  llmltatlouB. 

In  a  trial  to  the  court  the  Issues  were 
found  in  defendant's  ibvor,  and  a  Judgment 
entered  dismissing  iflalntifl's  complaint 

Tbe  idalntlff,  on  appeal,  assigns  as  errors 
the  admission  and  reJectiMi  of  certain  testi- 
mony, and  that  the  findings  of  tbe  trial  court 
are  not  supported  by  testimony. 

The  facts,  as  disclosed  by  the  testimony, 
briefly  stated,  are  as  follows: 

Defendant's  intestate,  Richard  Roe,  died 
at  Portage,  Box  Elder  county.  Utah,  Auguf^ 
25,  1917,  leaving  no  known  heirs  at  law.  Be 
was  a  brother-in-law  of  the  plaintiff,  and 
formerly  rosided  in  England.  In  1883  the 
Chnrdi  ot  Jesus  Ohrist  of  Latter-Day  SaintD, 
at  the  request  of  plaintiff,  sent  him  9200  for 
the  purpose  of  emigrating,  with  his  wife,  to 
Utah.  On  his  arriral  from  Ei^land,  the 
same  year,  he  and  bis  wife  went  to  the  hraie 
of  the  plaintiff,  and  boarded  and  lodged  there 
for  a  couple  of  months,  during  which  dme 
he  promised  to  pay  the  plaintiff  the  9200 
sent  him  by  the  church,  whtdi  sum  tbe  plain- 
tiff had  paid  for  him.   There  la  swne  teetl- 


tts>For  ottaer  caasa  m«  >ame  topic  and  KSY-NU3(BBR  la'aU  Ker-Numtorea  Dlgevts  and  IndcxM 


Digitized  by  Google 


BAWKUET 


T.  BSATON 


441 


rnony  in  Qm  record  tauUng  to  diow  that 
Bicbarcl  Sb»  paid  Us  Ind^tedness  to  tb» 
plaintiff  b7  labor.  In  1885  tfae  plaintiff  left 
Utali,  and  to<A  up  his  residence  in  Idaho, 
wbere  he  remained  until  l&ia  Plaintiff  bad 
buried  two  diildren  at  Portage,  Utah.  Rich- 
ard Boe  was  requested  by  plaintiff  to  care  for 
their  graves  and  let  his  services  apply  on  the 
$200  owing  to  plaintiff.  Koe  promised  to  do 
so,  and  thereafter,  for  some  26  years,  until 
bis  death,  he  did  care  for  the  graves. 

The  findings  of  die  court,  in  so  far  as  tbey 
need  to  be  considered  tor  the  purpose  of  our 
passing  on  the  appeal,  are  as  follows: 

"(a)  That  the  said  Richard  Roe  has  paid  the 
said  amouDt  and  all  Interest;  *  *  •  that 
there  is  not  due  and  offiag  on  said  account  as 
principal  or  Interest,  or  at  all,  the  sum  of  fl,- 
0^.60  or  aay  otiier  mm. 

"{b)  That  any  ciaim  or  indebtedness  which  the 
plaintiff  may  have  had  against  the  said  Rich- 
ard Roe  is  barred  by  the  statnte  of  limitations 
of  the  state  of  Utah,  and  in  particular  by  the 
provisions  of  the  Code  of  Civil  Procedure  of 
1SS8,  at  page  22S,  and  by  the  subsequently 
amended  provisions  of  the  statutes  of  Utah,  and 
in  particular  by  section  2376,  and  other  provi- 
slona  of  chapter  4  of  title  82,  Compiled  Laws  of 
Utah  1907." 

[1]  We  thlnlE  these  findings  are  amply  sus- 
tained by  tha  record  before  us.  In  connec- 
tion with  the  fact  that  there  Is  some  com- 
petent testimony  in  the  record  tending  to 
show  that  upon  the  arrival  of  Richard  Roe 
in  Utah  he  worked  for  the  purpose  of  paying 
any  Indebtedness  he  was  then  owing  plain- 
tiff, a  very  strong  presumption  arises,  after 
the  long  lapse  of  time,  that  the  said  Indebt 
edness  was  fully  paid.  We  think  the  find- 
ing of  payment  by  the  trial  court,  under  the 
facta  and  circumstances  as  tratlfied  to,  is 
Justified.  The  testimony  as  to  how  the  in- 
debtedness was  incurred,  what  transpired 
between  the  plainUff  and  Richard  Roe  after 
the  lattOT  came  to  Utah,  was  confined  prin- 
cipally to  the  testimony  of  plaintiff. and  i^ 
wifte.  Their  testimony  is  far  from  being  sat- 
isfactory or  convincing:  Even  the  plaintiff, 
afitw  other  witnesses  had  testified  to  their 
knowledge  of  Richard  Roe  performing  work 
.  for  the  church  on  his  arrival  in  Utah,  pre- 
sumably to  pay  off  the  money  advanced  him 
f«r  the  purpose  of  Immigrating  to  Utah,  tes- 
tified: 

"Tea;  I  worked  down  there  a  while,  and  Mr. 
Boe  would  come  down  once  In  a  while  to  kill 
time  and  jnst  stopped  with  me,  bnt  he'  never 
did  modi.  I  nevw  gave  him  any  pay  and  I 
never  hired  hhn.  I  was  working  there  to  pay 
off  the  ioimigration  throng  the  ^nreh." 

But,  conceding  that  the  indebtedness  was 
omtracted  by  defendant's  Intestato  and  nev- 
er paid,  1b  plaintUTs  cause  of  action  barred 
by  the  statute  of  limitations? 

[2]  It  is  ivovided  by  our  probate  code, 
Como.  Laws  Utah  .1917,  {  7601: 


"No  claim  must  be  allowed  by  the  executor 
or  admiiditrabw,  or  the  Jodga,  which  is  barred 
by  the  stotote  of  llmitatiMis." 

Plaintiff's  counsel  contends  and  argues  in 

his  brief: 

.  'It  wm  be  observed  in  the  outset  that  the 
statute  of  limitations  is  purely  a  personal  de- 
fense, which  can  be  waived  if  not  pleaded.  The 
defendant  did  not  plead  the  laws  of  1888  aa  a 
defense,  but  chose  to  rely  solely  upon  section 
2876  of  the  CompUed  Laws  of  Utah  1907.  It 
is  therefore  our  contention  that  the  court  could 
not  look  to  any  other  statute  to  determine 
whether  or  not  the  action  was  barred  save  and 
except  the  one  specifically  pleaded  In  the  an- 
swer." 

It  is  true  the  defendant  spedflcally  plead- 
ed only  section  2876  of  the  Compiled  Laws 
Utah  1907,  but  he  also  pleaded  in  a  general 
way  that  plaintiff's  alleged  cause  of  action 
'is  barred  by  the  statutes  of  limitations  of 
Utah,"  without  specifically  staticg  the  stat- 
utes relied  on.  The  finding  of  the  trial  court 
complaioed  of  was  also  to  the  same  effect. 
The  precise  question  raised  by  counsel  in  his 
brief  has  been  heretofore  passed  on  in  at 
least  two  cases  wherein  it  was  held,  under 
the  provisions  of  section  7654,  supra,  that 
while  it  was  the  duty  of  the  administrator  to 
plead  the  statute  against  the  allowance  of  a 
claim  barred  by  its  provisions,  the  failure  to 
do  so  would  not  remove  the  statutory  bar, 
and  the  defense  is  not  waived.  Fullerton  v. 
BaUey,  17  Utah,  85,  53  Pac.  1020 ;  Clayton  v. 
Dhiwoodey,  33  Utah.  253.  93  Pac  723, 14  Ann. 
Cas.  926. 

[8]  In  the  case  at  bar  the  statute  of  llmi- 
totions  began  to  run  as  early  as  in  1883.  When 
it  is  alleged  the  indebtedness  sued  upon  was 
contracted.  There  la  nothing  In  plaintiff's 
contention  that  the  statute  did  not  begin  to 
run  by  reason  of  the  defendant's  Intestate 
promising  to  pay  "as  soon  as  he  became  able 
to  do  so."  While  such  a  promise  is  alleged  In 
the  complaint,  we  find  there  Is  no  tangible 
testimony  In  the  record  to  suj^rt  the  alle- 
gation. 

It  is  provided  in  Comp.  Laws  Utah 
1917, 1  6467,  that  "an  action  upon  a  contract^ 
obligation,  or  liability  not  founded  upon  an 
instrument  of  writing"  is  barred  within  four 
years,  provided  "that  action  in  said  cases 
may  be  commenced  at  any  time  within  four 
years  after  the  last  charge  is  made  or  the 
last  payment  is  recelTed.**  Sectlmi  6480  of 
the  same  comtdlatlou  reads: 

"In  any  ease  founded  on  contract,  when  any 
part  of  tSn  principal  or  interest  shall  have  been 
paid,  or  an  acknowledgment  of  an  existing  lia- 
bility, debt,  or  claim,  or  any  promise  to  pay  the 
i»Bme,  shall  have  been  made,  an  action  may  be 
brought  in  such  case  within  the  period  pre- 
scribed for  the  same,  after  such  payment,  ac- 
knowledgment, or  promise;  bnt  snch  aclniowl- 
edgment  or  promise  must  be  in  writing,  signed 
by  the  party  to  be  charged '  thereby.  When  a 
r^t  ai  action  Is  barred  by  the  provislims  of 
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■117  ■tatnte^  It  sbaU  be  nuTailaUe  dthv  u  a 
cause  of  action  or  ground  of  defense." 

Plaintiff  contends  that  tbe  promise  of  the 
defendant's  intestate  to  care  for  the  graves 
of  plaintiff's  children  and  let  tbe  value  of 
such  services  apply  on  his  Indebtedness  to 
the  plaintiff  tolled  the  statute ;  that  the  rea- 
sonable value  of  each  year's  service  per- 
formed in  1885  before  the  action  was  barred 
and  until  1917  was  ^ective  in  preventing  the 
statute  from  barring  plaintiff's  cause  of  ac^ 
tlon.  There  Is  no  contention  made  that  tbe 
allied  promise  was  In  writing,  and  as  to  the 
IntentloD  of  the  parties  that  sncb  services 
should  apply  as  payment  the  testimony  is  ex- 
ceedingly vague  and  oncertain.  Tbe  only 
testimony  offered  bearing  oa  this  quration 
was  that  ot  the  plaintiff  and  his  wife  in  con- 
nectlon  with  statements  alleged  to  have  been 
made  by  Bidiard  Roe  to  the  effect  that  be 
Intoided  to  leave  them  his  property.  As  to 
wlut  particular  obligations  or  Indebtednesses. 
If  any.  the  defendant's  intestate  had  in  mind 
when  the  conversation  took  place  concern- 
ing tbe  care  of  the  graves  of  plaintiff's  chil- 
drai,  la  left  very  much  in  doubt  Tbe  rale 
wlUt  leqiect  to  part  payment  tolling  tbe  stat- 
ute la  tbat  the  evidence  must  be  clear  and 
poaltlTe  and  tbe  Intent  of  the  party  promis- 
ing not  left  In  donbt  As  stated  in  2  Qfc* 
1488: 

"Bvidence  of  part  payment  to  take  a  case  out 
<^  the  statute  of  limitatiooB  most  be  dear  and 
positive.  So  It  most  be  proven  unequivocally 
that  the  payment  was  made  on  the  dain  in 
suit" 

Thlrty-flve  years  have  elapsed  since  the 
indebtedness  sued  on  in  this  actUm  wfii^  In- 
curred. During  that  time  it  appears  that  de- 
foidant's  Intestate  was  Indostrious  and  rea- 
sonably prosperous,  -and  left  at  bis  death  a 
substantial  estate  unincumbered.  After  so 
Itmg  a  time  has  elapsed  courts  should,  and 
do,  carefully  scrutinize  the  claims  of  alleged 
creditors  who,  without  any  satisfactory  ex- 
cuse, make  unseasonable  demands  upon  the 
estates  of  deceased  persons.  They  will  be 
recognised  only  upon  dear  and  convincing 
proof,  Gregory  v.  Fllbeck's  Estate,  20  Colo. 
App.  131,  77  Pac.  369 ;  In  re  GhUd's  Estate, 
6  Misc.  Rep.  660.  26  N.  X.  Supp.  721;  Kear- 
ney V.  McKeon,  85  N.  T.  136. 

From  what  has  been  aald  and  pointed  out 
it  follows  that  the  findings  of  the  district 
court  In  the  foregoing  particulars  must  be 
sustained.  We  need  not,  therefore,  discuss 
the  further  assignments  of  error  made  on 
this  appeal,  for  they  were  not  prejudicial,  in 
view  of  the  fact  that  the  Judgment  must  be 
affirmed  on  the  ^unds  stated.  Judgment 
affirmed.  Costs  to  respondoit. 

FRICK.  WEBER,  OIDBON.  and  THUB- 
MAN,  JJ.,  concur. 


dO  Arts.  SI4) 

HEBHANOD  t.  PUBLIC  SCHOOL  DI9T. 
NO.  2  OF  MARICOPA  COUNTY. 
(No.  1636.) 

(Supremo  Court  of  Arizona.    April  24,  1919.) 

1.  Schools  and  Schooz.  Dibtbicts  <=>55— 
School  Boabds— Tbaivsaotioh  of  Bnai- 

NISS. 

Under  Civ.  Code  1913,  par.  2738,  and  pa» 
agrapb  fiSK^  sobd.  2,  any  two  of  the  three 
members  of  a  board  of  school  trustees  can  trans- 
act bnsinesB. 

2.  Schools  and  School  Distbicts  «=s»185(1) 
—School  Boabds— TBAiraAcrzoir  of  Busi- 
msB— Ehexothknt  or  Tkachebs. 

In  absoice  ot  statutory  requirement  that 
employment  of  teachers  shall  be  done  only  at 
meetingB  of  board  of  trustees,  or  that  the  board 
shall  transact  offidai  business  only  at  a  general 
or  ivedal  meeting  regularly  oonveoed,  it  is  not 
necoisaiy  that  formal  meeting  be  held  for  pur- 
pose of  amptoying  teadier. 

8.  MuitlOJPAI.  OOBPOBATIONS  «S>248(1)— GOlt- 
TEACTS— YAU  DITT— ISBEG  UU.  BIT1K8 . 

Generally  a  ctmtract  whidi  is  within  tiia 
scope  of  powm  of  a  munidpal  corporatkn 
or  public  body,  but  wbidk,  owing  to  some  ir- 
regularity, is  not  binding  upw  the  corporatiOB 
or  body,  may  be  ratified. 

4.  MuniOIFAL  CORPOBATIOIIS  ^3>248(1)— COM- 
TKACTS— RATinOATIOH. 

A  municipal  corjraration'a  contract,  which  is 
not  binding  upon  the  corporation  because  et 
some  irregnlarlty,  may  be  ratified,  though  stat- 
ute requires  the  oratract  be  in  writing. 

5.  contractb  «s»9709  —  ibibsui.autzbs  — 
Batdioatiok. 

As  a  general  propodtton  thw«  can  be  bo 

ratification  of  an  unaotborized  or  Irregular  ooo- 
tract,  without  full  knowledge  on  the  part  of 
the  party  alleged  to  have  ratified  of  all  the 
insuffidendeo  or  irregularitiea. 

6.  Schoou  and  Scbooi,  Distbiots  *3»82(2>— 

iBasatTXAB  CONTRACT--BATinCATIOH. 

The  rule  that  an  irregular  contract  cannot 
be  ratified,  except  with  full  Icnowledge  of  the 
irregularities  by  party  ratifying,  does  not  apply 
to  officers  of  acfaool  district,  since  such  officers 
are  bound  to  know  the  facts  rdating  to  the  ir- 
regularitiea. 

7.  Schools  and  School  Disraiors  «=»135(1) 
—Duty  ot  School  Boabd. 

It  is  tbe  doty  of  officers  of  school  district 
to  provide  teachers,  and  to  make  contract*  wiUi 
them,  and  to  know  under  what  oonditiona  a 
teadur,  whom  th«y  know  to  be  teaching,  daias 
to  aot. 

8.  Schools  and  School  Districts  «=>185{^ 
—  Teacheb's  Contbaot—  Ibbegulabitt  — 
Batitioation. 

Where  teacher'a  cmtract,  required  to  be 
signed  by  two  trostees,  was  signed  by  only  ba* 
of  them,  but  trustee  not  signing  knew  that  the 
teacher  was  teadiing,  without  objecting  then- 
to,  and  concurred  in  paying  teacher's  salary, 
the  school  district  ratified  the  contract. 
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9.  GoilTKim  «=997(1)  —  RAHFIOATIOir  —  Bx- 
nOAUTlVI  E^TFECT. 

Ratification  of  contract  extends  hack  to  the 
ineoptioa  of  the  contnwt,  and  makes  it  valid 
from  the  bectaming. 

10.  OowaAcm  ^»846(18)— Flbadivo— Tabz- 

ANCE. 

There  la  do  variance  between  pleadius  of 
written  contract  and  proof  of  ratified  irregular 
contract,  since  tfae  ratification  takes  dfeet  from 
the  inception  of  the  contract. 

11.  Schools  aud  School  Dihthicts  «s>141(3) 
— Teacheb'b  Contract— CoKBTBUcnoH. 

Proriaioii  of  teac)ier*a  cmtract  that,  in  case 
tha  teacher  '^proraa  nnsBtiifactory  aa  instrue- 
tor,  the  board,  upon  tlie  aanetiCKD  vt  «  compe- 
tent jadge,  reserves  the  right  to  dismiss  upon 
15  days'  notice,"  does  not  prevent  discharge  of 
teacher  for  good  cause;  the  term  "upon  the 
sanction  of  a  competent  judge"  applying  only 
to  the  particular  manner  of  disdiarga  {Hovided 
for  in  such  provision. 

Appeal  tTom  Superior  Court,  Uaricopa 

County;  P.  H.  Lyman,  Judge; 

Action  by  Frank  O.  Hermance  against  Pub- 
lic Scbool  District  No.  2  of  Maricopa  Coun- 
tj.  From  a  Judgment  rendering  Insuffident 
r^ief^  and  from  order  denyiuK  a  motion  for 
new  trial,  j^aintifC  appeals.  Berersed  and 
remanded  with  directions  to  grjtnt  new  trial 

M.  T.  Phelps  and  Jaa.  B.  Nelson,  botb  ot 
Phcenlx,  for  appelant. 

L^  M.  Lane/,  Oo.  Atty.,  of  Pboenlz,  for  «{»• 
pellee. 

PATTED,  Superior  Judge.  This  la  an 
action  to  recover  damages  for  breach  of  a 
contract  of  ^ployment  as  a  school-teacher. 
The  OHnplatnt  alleges  that  on  the  19th  day 
ot  April.  1916,  the  plaintiff  entered  into  a 
written  contract  with  the  board  of  trustee*, 
of  scbool  district  No.  2,  by  the  tenna  of  which 
he  was  employed  as  a  school-teacher  for  the 
period  of  8  months;  that  In  the  month  of 
g^tember,  1916,  he  entered  upon  the  per- 
formance of  his  dDtiea  pursuant  to  the  con- 
tract, and  continued  in  such  performance 
until  ttie  28th  day  of  Deconber,  1916,  when 
he  was  notified  that  he  was  discharged,  and 
that  hia  services  would  cease  on  the  2d  da/ 
of  January,  IdlT.  The  wrongfulness  of  the 
dlsdiarge  and  the  willingness  and  abUity  ot 
the  plaintiff  to  perform  the  services  pro- 
vided In  the  omtract  are  allied,  uid  Judg- 
ment i>  prayed  for  the  amount  of  the  stlpoi- 
lated  salary  for  flie  remalndw  of  tiie  term  of 
the  contract  as  damages,  less  certain  sums 
earned  during  the  remainder  of  the  term. 

In  its  answer  fbe  defendant  denied  the 
making  of  the  contract  alleged,  and  also 
pleaded  certain  matters  claimed  to  Justify 


the  discharge  of  the  appellant;  but,  as  these 
latter  matters  were  never  reached  in  the 
consideration  of  the  case  in  the  court  below, 
they  require  no  consideration  here. 

From  the  evidence  it  appears  that  at  the 
time  of  the  making  of  the  alleged  contract 
the  board  of  trustees  of  the  defendant  scbool 
district  were  one  Lewis,  who  was  also  dark 
of  the  board,  one  Anderson,  and  one  Hall. 
Hall  removed  from  tbe  school  district  about 
the  time  of  the  making  of  tbe  allied  con- 
tract, probably  shortly  after,  and  tt  is  claimed 
that  he  thereby  vacated  his  office  as  trustee. 
But  it  does  not  appear  that  he  had  any  knowl- 
edge of  the  making  of  any  contract  with  the 
ai^ellant,  or  took  any  part  In  the  negotia- 
tions that  led  up  to  (he  appellant's  entry  up- 
on his  duties  as  teachor.  Prior  to  tbe  sign- 
ing of  the  written  instrument  claimed  to 
constitute  the  contract,  two  of  the  trustees, 
Lewis  and  Anderson,  had  some  informal  con- 
versations, In  whldi  the  subject  of  employ- 
ing a  male  teacher  for  the  ensuing  school 
year  was  discussed,  and  latter  In  an  Infor- 
mal conversation  between  Lewis  and  Ander- 
son It  was  in  effect  determined  to  mploy 
the  appellant  Hiis  detmnlnatlMi  was  ccon- 
municated  to  the  aiH>ellant,  who  thereupon 
prepared  a  form  of  contract  and  presented 
it  to  Lewis,  and  the  form  of  contract  as 
presented  was  signed  by  Lewis  and  b/  Oie 
appellant  It  was  then  delivered  to  the  ap- 
p^ant  In  order  that  he  might  procure  the 
signature  of  Andersm.  AK>eIlant  then  watt 
to  the  residence  of  AaOeaoa  for  that  purpose, 
but  not  finding  him,  returned  to  Lewis,  and 
d^vered  to  him  the  Inatromant  In  qnesUon 
as  tt  then  waa,  signed  by  the  appelant  and 
Lewis  <mly.  The  instrument  as  d^vmd 
to  Lewis  WBM  denominated  a  teacher's  con- 
tract In  tann  It  contained  an  agreonent 
on  the  part  tbe  ^pellant  to  teach  the  pub- 
lic sdiool  of  the  i^pellee  for  a  term  of  not 
less  than  8  months,  commencing  on  the  sec- 
ond Mondiv  la  Septaaber,  1910,  and  to  well 
and  faithfully  perform  tbe  duties  of  teacher 
In  said  school.  In  oonatderfttlon  ot  sudi 
service,  according  to  tbe  form  of  the  contract 
the  trustees  In  behalf  of  the  sdiool  district 
agreed  to  pay  the  ai^^ant  Uie  sum  of  f80 
per  school  month  in  the  manner  prescribed 
by  law.  The  Instmmmt  also  contains  tlUs 
provl^n: 

"In  ease  said  Frank  O.  Hermance  proves  un- 
satisfactory as  instnictor,  the  board,  upon  the 
sanction  of  a  competent  Judges  reserves  tiie 
right  to  dismias  upon  IS  diy^  notice  tbe  said 
Frank  O.  Hermance." 

TtiB  latter  provirtm  seems,  tnm  the  evl- 
dence,  to  have  been  Inswted  by  the  i^ipeilant 
prior  to  the  Boning  of  the  Instrumoit  by 
himself  and  Lewis. 

Nothing  further  was  done  In  tbe  way  of 
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signing  this  Instnnnent,  nor  does  It  appear 
to  bave  beai  approved  at  any  formal  meet- 
ing of  Oie  board  of  trustees.  NevertbeleM, 
during  the  nwmtb  of  September.  191f^  Oie 
appellant  entered  apon  the  performance  of 
tbe  duties  of  tadier  In  the  appellee's  pub- 
lic school,  and  continued -to  teach  untu  the 
28th  day  of  December,  1916,  at  which  time  he 
was  notified  that  he  was  discharged  as  teach- 
er, and  that  his  services  would  terminate  on 
the  2d  day  of  January.  1917.  During  the  time 
appellant  acted  as  teacher  he  was  regularly 
paid  a  monthly  salary  at  the  rate  provided 
in  the  written  Instrument ;  orders  or  vouch- 
ers for  his  compensation  being  signed  by 
Lewis  and  Anderson,  or  by  Anders(»  and  one 
Hinkle,  who  had  become  a  member  ct  the 
board  of  trustees.  Dnrlng  Uie  time  that  ap- 
pellant was  engaged  in  teaching  the  school, 
Lewis,  one  of  the  trustees  and  tbe  clerk  oi 
the  board,  removed  from  the  district,  and 
thereupon  delivered  to  the  appellant  the 
books  and  papers  of  the  district,  including 
the  instrument  sued  upon  as  a  contract,  and 
appellant  thereupon  delivered  them  to  Andrar- 
soo.  This  occurred  some  time  before  the 
differences  arose  which  led  to  the  discharge 
of  appellant,  and  thereafter  he  was  paid  as 
before  stated;  orders  for  bis  monthly  sal- 
ary being  slgiied  by  Anderson  and  anotbw 
trustee. 

At  tbe  trial  the  appellant,  after  introduc- 
ing evidence  tending  to  prove  tbe  facts  be- 
fore stated,  offered  in  evidence  the  written 
instrumrat  claimed  to  constitute  the  contract 
sued. upon.  Upon  objection  that  the  instru- 
ment upon  its  face  did  not  constitute  a  coa- 
tract  of  the  sdiool  district,  being  »ecnted 
by  but  one  of  Uie  trustees,  the  trial  court 
excluded  ^e  instrument  bidding  as  a  mat* 
ter  of  law  that  tiie  instrument  tfld  not  con- 
stitute such  a  contract  upon  Its  fitce,  and 
that  the  evidence  was  Insufficient  to  show  a 
ratification  of  he  alleged  contract  A  ver- 
dict was  thereupon  directed  for  the  appellant 
for  the  sum  of  $80.85,  being  a  balance  claim- 
ed to  be  due  for  salary  during  the  time  that 
tbe  appellant  was  actually  engaged  In  teach- 
ing. FrcHU  the  judgment  upon  the  verdict, 
and  from  an  order  denying  bis  motion  for 
a  new  trial,  the  plaintiff  appeals  to  this 
court. 

The  powers  and  duties  of  trustees  of 
school  districts  are  prescribed  by  paragraph 
2733,  Revised  Stotutes  of  Arizona  1913.  By 
that  statute  the  entire '  manag^ent  and 
control  of  the  affairs  of  a  school  district,  with 
some  exceiptions  not  here  Important,  are 
vested  In  the  board  of  trustees.  Subdivi- 
sion 8  of  this  paragraph  authorizes  tbe  board 
of  trustees — 

"to  employ,  under  written  emtraet,  all  employte 
of  the  sdiools.  Boards  of  trustees  may,  at  ^y 
time  after  tbe  annual  schocd  election  and  quali- 


fication of  sew  member*  of  the  adiool  board, 
enter  into  contracts  with  teachers,  prindiMls. 
janitors,  attendance  officers,  ^hool  physician 
and  such  other  employes  as  are  necessary  toe  the 
succeeding  year,  and  fix  tbdr  salaries." 

[1,2]  By  this  statute  teachers  are  dassifled 
as  onployes,  and  it  Is  conceded  that  the  ef- 
fect oi  this  provision  Is  to  provide  for  tbe 
onplc^ent  of  teachers  by  written  ctmtract 
Tbe  statute  is  silent  as  to  the  manner  la 
which  sneh  contract  shall  be  executed.  Snb- 
dlTision  1  ptOTldeB  that  It  shall  be  the  Ontf 
of  the  tnistees  to  meet  on  the  first  Saturday 
in  ^rll  after  die  sdiool  election  and  organ- 
ise, by  electlDg  from  th^  number  a  presi- 
dent and  a  derlc.  Mo  other  provUon  la  made 
respecting  meetings  of  the  board  or  tbe  man- 
ner In  which  the  business  shall  be  transacted. 
This  statute,  in  connection  with  snbdiTision 
2  of  paragraph  5552,  Bevised  Statutes  1913, 
authorises  any  two  membera  of  the  board 
of  trustees  to  transact  budnes&  Schuerman 
V.  Territory,  7  Arlx.  62.  60  Pac.  89S.  In  the 
absence  of  stetutory  requirement  that  the 
employment  of  teachers  shall  be  done  only 
at  a  meeting  of  the  board,  or  that  the  board 
shall  transact  official  business  only  at  a  gen- 
eral or  special  meeting  regularly  convened, 
it  is  not  necessary  that  formal  meetings  be 
held,  or  the  business  of  employing  teachers 
transacted  at  such  meetings.  School  Dist. 
No.  25  V.  Stone,  14  Colo.  App.  211,  59  Pac 
885. 

In  the  absence  of  some  showing  that  tbe 
board  of  trustees  in  this  case  had  author- 
ized the  contract  to  be  executed  by  one  of 
their  number,  It  may  t>e  conceded  that  the 
contract  Is  irregular  and  unenforceable,  be- 
catise  signed  by  only  one  memt>er  of  the 
board.  Tbe  question  Is  whether  such  con- 
tract may  be  and  has  been  ratified  by  the 
acts  and  conduct  of  the  members  of  tbe 
board,  so  as  to  make  it  binding  npon  tbe 
schocd' district 

(3]  The  general  rule  is  that  a  contract 
which  Is  within  tbe  scope  of  the  powers  of 
a  municipal  corporation  or  public  body,  but 
which,  owing  to  some  Irregularis,  Is  not 
binding  upbn  the  corporation  or  body,  may 
be  ratified.    1  Elliot  on  Contracts.  |  612. 

[4]  Ratification  may  take  place,  tbough 
tbe  statute  requires  tbe  contract  to  be  in 
writing.  North  River  Electric  Light  &  Pow- 
er Co.  V.  City  of  New  York,  48  App.  Div. 
14,  62  N.  T.  Supp.  726. 

In  this  case  the  evidence  shows  that  there 
was  an  actual  employment  of  the  plalntUf 
as  teadier,  though  such  emid<vment  was 
made  bi  informal  emnrersatlons  betwoNi 
two  membm  of  the  board.  The  Inanfll- 
dency  of  tbe  contract  consists  simply  in  its 
not  being  signed  by  two  members  of  the 
board.  Contracts  subject  to  ^llar  or  equal- 
ly  serious  objections  have  in  many  cases 
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been  held  subject  to  ratlflcatUm,  and  to  have 
been  ratified  by  Oie  acta  and  coDdnct  at  tbe 
SOTeming  body  of  the  ediool  district. 

In  School  District  No.  47  r.  Goodwin,  81 
Ark,  143.  98  S.  W.  696,  the  written  contract 
of  emph^ent  o<  a  teaclier  was  signed  by 
wly  two  directors;  the  other  declining  to 
sign  it  The  nmutsaentig  director  was 
secretary  of  Ule  board  and  drew  warrants 
in  favor  of  the  teacher  for  2  months'  salary. 
Although  he  refused  to  sign  the  contract  or 
warrants,  the  same  were  signed  by  the  other 
members  of  the  board,  and  tbe  teacher  con- 
tlnoed  to  perform  the  duties  of  her  employ* 
ment  without  objection.  It  was  held  that  the 
contract  had  been  ratified  by  the  conduct 
of  tbe  school  board. 

A  statute  of  Oregon  governing  the  con- 
duct of  school  trustees  expressly  provided 
tliat  the  duties  of  that  body  must  be  per- 
formed at  a  regular  or  special  meeting  and 
must  be  made  a  matter  of  record ;  that  the 
consent  of  individual  members,  when  not  In  \ 
session,  Is  not  the  act  of  the  board  and  is 
not  binding  upon  the  district ;  and  that  the 
directors  when  employing  teachers,  shall  en- 
ter Into  a  written  contract  with  them,  to 
which  ccmtract  the  assent  of  both  parties 
must  be  given  In  writing.  In  an  action 
brought  by  a  teacher  to  recover  upon  a  con- 
tract signed  by  <mly  two  of  the  school  direc- 
tors and  the  plaintiff  and  not  entered  into  at 
a  r^ular  or  special  meeting  of  the  board, 
the  court  said: 

"School  boards  are  not  unlike  tbe  governing 
boards  of  other  manlcipalitles  and  corporations, 
and  may  by  their  snbaeqaent  aets  so  adopt  or 
ratify  contracts  within  the  scope  of  their  pow- 
ers, informallr  entered  Into  or  executed,  that 
tlw  districts  for  which  Uiey  act  will  be  estopped 
to  deny  their  TaUdity."  Qraham  t.  School 
Oist.  No.  69,  38  Or.  263,  64  Pac.  185. 

And  It  was  held  that,  by  permitting  the 
teacher  to  enter  upon  the  performance  of  tbe 
contract  and  paying  the  stipulated  salary 
without  objection  for  several  months,  the 
contract — though  irregularly  entered  Into  and 
Insufficiently  executed — had  been  ratified  land 
was  binding  upon  tbe  school  district 

In  Crane  v.  Bennington  School  District  61 
Mich.  299.  2S  N.  W.  106,  It  Is  said: 

"When  it  was  admitted  withoat  any  dispute 
that  the  plaintiff  taught  under  this  contract 
for  ten  weeks,,  witii  the  sanction  and  consent 
ct  the  officers,  and  that  orders  were  drawn  by 
the  proper  officers  for  bis  pay  as  such  teatiier, 
and  cashed  by  the  assessor,  who  did  not  sign 
tbe  contract,  without  any  objection,  It  became 
entirely  immaterial  what  the  book  of  records 
showed,  or  wbether  there  was  any  corporate 
action  in  hiring  him  or  autliorizing  tbe  contract. 
Ttu  defendant  must  be  held  not  only  estoroed 
by  tiie  action  of  its  officers  from  qaestionlng 
Oe  ralidity  ^  tbe  contract,  bat  treated  it  as 


having  folly  ratified  and  confirmed  It.  *  *  * 
It  was  not  necessary  that  there  should  be  a  di- 
rect proceeding  with  an  express  intent  to  rati- 
fy. *It  may  be  done  indirectly,  ^d  by  acts  of 
recognition  or  acquiescence,  or  acta  inconsistent 
with  repudiation  or  disapproval.*  *  *  *  It 
was  not  necessary  that  these  tliree  officers 
should  formally  meet  together,  pass  a  resolution 
confirming  the  contract,  and  record  it,  in  order 
to  ratify  the  action  of  tlie  moderator  and  direc- 
tor in  hiring  the  plaintiff  and  executing  the 
contract  sued  upon.  Their  acts,  in  drawing  and 
pacing  the  orders  without  any  demurrer  or  pro* 
test  was  a  sufficient  recognitiMi  and  approval 
of  tbe  contract** 


To  the  same  eBwt  are  the  following  addi- 
tional anUiorlties:  Jones  v.  School  District, 
7  Kan.  App.  372.  61  Pac  927;  Dennison  v. 
Inhabitants  of  Vinalhavai,  100  Me.  m  60 
AtL  708;  Obalmenr  t.  Sdbool  District,  170 
Mloh.  260, 186  N.  W.  386;  SnlUTan  r.  School 
Dl8tnct,.89  Kan.  847.  18  Pac.  287. 

[I,  •]  It  is  urged,  however,  that  there  can 
be  no  ratlfi<»tioa  of  an  unauthorised  or  ir- 
regular contract  without  ftill  knowledge  on 
the  part  of  the  parfy  alleged  to  have  ratified, 
of  all  tbe  Insufflcioicies  or  Irregularities  In 
the  contract.  This  Is  true  as  a  general  proi>- 
oeition,  bnt  it  does  not  affect  the  question  in 
cases  where  the  officers  of  a  body  like  a 
school  district  are  bound  to  know  the  facta 
rdatlng  to  the  Insufficiency  or  irregularity. 
The  evidence  in  this  case  shows  that  one  of 
the  trustee,  Lewis,  was  fully  advised  of  the 
condition  of  the  contract ;  be  having  signed 
it  The  instrument  Itself,  from  the  time  of 
tbe  signing  by  Lewis  and  tbe  plaintiff,  re- 
mained with  the  cferk  of  the  board  of  trus- 
tees. Its  proper  custodian.  The  other  tmstee, 
AnderB<»i,  had  concurred  in  tbe  employm«it 
of  the  plaintiff  and  had  directed  Lewis  to 
onploy  him.  Anderson  presumably  knew 
that  the  statute  required  that  the  contract  of 
employment  mnst  be  in  writing.  He  knew 
that  as  a  matter  of  fact  the  plaintiff  entered 
upon  his  duties  as  a  teacher  and  taught  the 
school  tor  several  months.  He  had  signed 
orders  for  the  payment  of  tbe  monthly  salary 
of  tbe  teacher,  first  with  Lewis,  and  after- 
wards in  conjunction  with  another  trustee, 
without  objection  or  suggestion  that  there 
was  any  irregularity  or  defect  in  the  contract 
of  employment.  In  November,  at  a  time 
when  the  plalntlfl  was  still  engaged  In  per- 
forming his  duties  as  teacher,  the  books  and 
records  of  the  district,  Including  the  instru- 
ment asserted  to  be  a  contract,  were  d^ver^ 
ed  to  him  (Anderson),  and  tliereafter  remain- 
ed bi  his  possession.  •  He  testifies  that  be 
does  not  recall  whether  he  read  the  contract ; 
but  he  could  have  duM  ao  at  any  time,  and 
be  knew,  of  courae,  that  he  had  not  signed  it. 
In  this  situation  the  salutary  role  stated  tuy 
the  Supreme  Court  of  MIdilgan  has  full  ap- 
pUcation: 
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"It  {nrdier  appeared  afflnnatlTeIr  that  the 
officer  not  tSgaing  the  contract  knew  that  plain- 
tiff waa  teaeUng,  and  not  only  made  no  objec- 
tion, bat  concarred  in  paying  the  money  that 
waa  paid.  It  la  the  business  of  school  districta 
to  keep  up  public  schools,  and  It  U  the  dnty 
of  the  officers  to  provide  teachers,  and  to  make 
contracts  vith  them.  It  ia  their  duty  to  know 
onder  what  eondltiona  a  teadier,  whom  tiiey 
know  to  be  teachins,  daima  to  act"  HoUoway 
T.  Ogden  School  Dlat*  62  Mich.  168,  28  N.  W. 
784. 

[7, 1]  nu*  rule,  calculated  to  prevent  in- 
attention and  carelessness  on  the  part  of 
school  trustees, '  mast  govern  In  tills  case. 
Upon  the  undisputed  evidence  In  this  case.  It 
must  be  held  that  the  contract,  though  irreg- 
ularly executed,  had  been  fully  ratified  by  the 
school  district,  and  tt  was  error  to  exclude  It 

[I,  II]  At  Oie  argument  It  waa  suggested 
that  there  was  a  variance  between  the  alle- 
gations of  the  complaint  and  the  pro(^  In 
Ouit  Uia  oMDplalnt  aUeged  a  written  contract 
as  of  the  date  when  the  defective  Instrument 
was  executed.  But  It  Is  well  settled  that 
ratification  extends  back  to  the  inception  of 
the  contract  and  makes  It  valid  from  the  be- 
ginning. A  ratified  contract  takes  ect 
ftom  its  Inc^ition,  and  may  therefore  proper- 
ly be  dedared  upon  as  If  originally  Talld. 

[11]  In  view  of  another  trial,  it  may  be 
stated  that  the  prevision  tn  the  contract  re- 
lating to  the  right  to  dismiss  a  teadier  upon 
Iff  days'  notice,  containing  the  apparently 
meaningless  expression,  "upon  the  sanction 
of  a  competent  Judge,"  applies  only  to  the 
particular  manner  of  discharge  therein  pro- 
vided, and  does  not  prevent  the  dlscbarge  of 
the  teacher  for  good  cause. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  grant  a  new  trial. 

CUNNINGHAM,  G.  J.,  and  BOSS.  J.,  con- 
cur. 

NoTX.-^udge  BAKBB,  bdng  disqualified 
to  sit  as  judge  In  the  above  case^  todc  no  part 
In  the  decision  thmof. 


<ao  Arls.  SSI) 

KORRICK  T.  ROBINSON  et  aL  (No.  1667.) 
(Supreme  Court  of  Arlaona.    Hay  8.  1V19.) 

1.  Appui.  and  Bbbob  <-»i005  —  Bstibw  — 

WZIOHT  or  EVIDENCI. 

It  ia  not  the  province  of  the  Supreme  Oonrt 
to  weigh  Uw  probative  fwce  and  effect  of  the 
evldenoa. 

2.  Afpkjlz.  Ann  Bbbob  «s9l011(D— Bbtibw— 
FnoiHos  OH  CoHiuoTure  SuBBxairaux 
TtamioRT. 

An  appellate  court  will  not  disturb  tiie  find- 
ings of  fact  of  the  trial  court  based  on  conflict- 


Inff  evidence,  when  they  axe  supported  by  any 
aabftantial  testimony. 

3.  Tbusts  «=»363— Foixowiiro  Tbdst  FunDS 

— GCABDIAR'S  USB  OF  WABD^B  PBOFBBtT— 

Obdeb  of  Coubi^Effect. 
Order  of  superior  court,  giving  father  as 
guardian  of  his  minor  son  the  privilege  to  oae 
the  son's  money  in  mercantile  burineaa.  did  not 
divest  the  funds  of  tbdr  trust  character,  and 
create  the  relation  of  mere  debtor  and  creditor ; 
the  rUM  still  remidning  In  son  after  laaolvaicy 
of  Iwnnesa  to  fc^w  fmid  or  proceeds  In  shape 
of  other  property  and  retake  what  rightfully  be- 
longs to  him. 

4.  Tbubts  «s»358(1)— Foixowiira  Foiros  or 
Wabd— Tausr  on  Snoxno  Pbopebtt— Insir- 

TmCATIOH. 

Where  father,  gnardlan  of  his  son,  obtained 
order  of  probate  court  permitting  him  to  use 
his  son's  money  in  his  own  mercantile  bostneas, 
and  thereafter'  buaineas  became  insolvent,  en- 
denee  that  son's  money  waa  used  in  boslneas  was 
not  sufficient  showing  to  impress  trust  in  son's 
favor  on  store  fixtures  as  to  which  father  execut- 
ed bill  of  sale  to  person  who  took  over  busineas, 
and  deposited  in  a  bank  the  amount  ot  the  Ci- 
ther's Indditedness  to  the  son. 

5.  Tbdots  ^s»35S(1)  —  Foixowino  Tanffr 
FDKD— PbXSUHFTION-— BUBDXlf  ON  Cbstui. 

In  following  a  trust  fund,  a  court  of  eaoity 
BO  far  as  possible  will  aid  the  cestui  by  in- 
dulging every  reasonable  presumption  in  hts 
favor,  but  the  cestni  in  the  end  must  locate  the 
trust  fund  in  the  specific  iwoperty  he  seeks  to 
take  out  of  the  general  asaets  of  the  Insolvent 
estate. 

Appeal  from  Superior  Court,  Bfaricopa, 
Coun^ ;  B.  O.  Stanford,  Judge. 

Action  by  Oiarles  Eorridi,  as  assignee  for 
Oie  benefit  of  the  creditors  of  J.  W.  Boblnsni 
and  Irl  R.  Robinson,  o^rtners,  dirfng  busi- 
ness under  ttn  firm  name  and  style  of  J.  W. 
Robinson  8t  Son,  J.  W.  Robinson,  guardian 
of  the  estate  of  Irl  R.  Robinscm,  a  minor, 
and  G.  B.  RoblnatMi,  and  the  Glendale  State 
Bank.  From  Judgment  for  defendants,  plain- 
tiff  appeals.  Reversed,  and  new  trial 
awarded. 

This  is  an  actttm  brought  by  Charles  Kor- 
ridc,  as  assignee  for  the  benefit  of  creditors, 
to  recover  the  sum  of  $470.80,  the  amotmt 
of  an  alleged  unlawful  preference  paid  hy 
the  defendant  J.  W.  Robinson  and  Irl  R. 
Robinson,  alleged  copartners,  doing  business 
under  Uie  firm  name  of  J.  W.  Robinson  & 
Son,  whldi  said  payment  was  made  to  the 
defendant  J.  W.  Robinson,  guardian  of  the 
estate  of  Irl  R.  RoUnson,  a  minor.  In  ooo- 
templetlon  of  an  asslgmnoit  for  the  benefit 
of  creditors. 

To  plalntlfTs  complaint,  defendants  filed 
an  answer,  denying  the  existence  of  a  part- 
nership and  the  unlawfulness  of  the  pre5 
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erence,  and  affirmatively  pleaded  tbat  the 
money  paid  to  tbe  guardian  of  the  estate,  of 
the  tmst  fond,  was  wrongfully  invested  In 
the  business  of  the  said  guardian. 

The  case  was  tried  before  the  court,  with- 
out a  Jury.  The  judgment,  based  upon  writ- 
ten findings  of  fpct  and  conclusions  of  law, 
was  rendered  In  favor  of  the  said  defend- 
aDt%  After  the  denial  of  a  motion  for  m 
new  trial,  the  plalntlfl  now  ajqiealB  tarn  said 
Judgm^t 

The  material  eridenoe,  briefly  stated,  Is  as 

follows; 

Defendant  J.  W.  Robinson  established  a 
mercantile  bnsiness  In  the  town  of  Glendale, 
Maricopa  connty,  his  capital  consisting  of 
$125  of  his  own  and  f700  borrowed  of  a 
relative.  From  the  outset  the  business  was 
conducted  under  the  name  of  J.  W,  Robin- 
son &  Son.  At  that  time,  Irl  R.  Robinson 
was  of  the  age  of  about  eight  years.  He 
famished  no  part  of  the  capital,  nor  was  he 
interested  in  the  profits  of  the  business. 
However,  there  appears  to  have  been  no 
profits  of  the  business,  above  family  ex- 
penses. The  lease  of  the  store,  in  whi<^  the 
business  was  conducted,  was  taben  In  the 
name  of  J.  W.  Robinson  and  Irl  E.  Rolh 
Inson.  Irl  R.  Robinson  worked  in  the  store, 
in  the  mornings  and  evenings.  Sometimes 
lie  signed  checks;  did  much  of  the  book- 
keeping, and  issued  financial  statements  of 
the  business  and  sent  out  letters  to  creditors 
of  the  business.  In  1914.  Irl  R.  Robinson 
became  possessed  of  $306.66,  the  proceeds  of 
t^is  share  of  the  life  insurance  of  his  deceas- 
ed mothw.  In  1916,  J.  W.  Bobinson,  as 
guardian  of  his  stm,  filed  a  petition  in  the 
superior  court  of  Haric(q;ia  county  for  ao- 
tbority  to  nae  said  funds  In  the  said  mer- 
candle  busfneas.  Accompanying  this  petition 
wu  a  letter  signed  1^  .Irl  B.  Roblnstm,  re- 
onestlng  the  court  to  grant  his  guardian  the 
privilege  of  using  the  money  in  the  said 
tnisiness  of  J.  W.  Robinson  &  Son.  The 
court  entered  an  order  to  the  effect  that 
J.  W.  Robinson,  guardian,  be  allowed  the 
privilege  of  using  the  money  of  his  ward  In 
the  mercantile  business  at  Glendale,  Aris. 
All  the  testimony  appearing  upon  the  actual 
use  of  the  said  funds  In  the  said  mercantile 
business  was  given  by  J.  W.  Robinson,  He 
-was  unable  to  state  anything  more  than 
that  the  mon^  went  into  the  business.  He 
said:  "I  nsed  the  money  in  the  business." 
No  entry  of  money  was  made  on  the  books 
of  the  concern.  From  time  to  time,  however, 
the  guardian,  J.  W.  Robinson,  made  reports 
to  the  superior  conrt  of  Maricopa  county,  in 
which  he  charged  himself,  as  guardian,  with 
the  said  sum  of  money,  together  with  in* 
terest  at  the  rate  of  10  per  cent  per  an- 
num. The  business  of  the  mercantile  firm 
of  J.  W.  Robinson  &  Son  did  not  prove 
■ucceusful.  On  July  17,  1916,  J.  W.  Rob* 


inson  and  Irl  R.  Robinson  executed  and  de* 
llvered  a  bill  of  sale  to  G.  R.  Robinson, 
covering  the  fixtures  in  the  store  end  certain 
other  property.  G.  R.  Robinson  promised, 
in  exchange,  to  prdtect  his  nephew,  Irl  R. 
Robinson,  by  replacing  the  money  which  J. 
W.  Robinson  had  used  in  the  business  of 
J.  W.  Robinson  &  Son,  and  to  make  a  de- 
posit of  such  money  in  the  Glendale  Stat? 
Bank  to  the  credit  of  the  guardian.  C.  R. 
Robinson  did  make  this  deposit.  On  Au- 
gust 16,  1916,  J.  W.  Robinson  made  and  exe- 
cuted a  deed  of  assignment  for  the  benefit 
of  creditors  to  Charles  Korrick,  tUe  plaintiff, 
covering  all  the  property  and  assets  then 
owned  or  belonging  to  the  said  mercantile 
business  of  J.  W.  Robinson  &  Son.  The  case 
was  dismissed  as  against  C  R.  Robinson, 
and,  the  Gtoidale  State  Bank  having  paid  to 
J.  W.  Robinson,  guardian  of  Iri  R.  Robin-, 
son,  the  fund  of  $470.80,  no  recovery  Is 
souSht  as  against  the  said  defendant  Iwnk. 

Townsend  ft  Stockton,  of  Phoenix,  for  ap- 
pellant 

Alexander  ft  Christy,  of  Fhoenlx,  for 

pelleee. 

BAKBR,  3.  (after  stating  the  facts  as 
above).  [1,  2]  The  lower  court  found  ttiat 
the  business  of  J.  W.  Robinson  ft  Son  was 
the  individual  business  and  property  of  the 
defendant  J,  W.  Robinson,  and  that  no  part- 
nership existed  between  the  said  J.  W.  Rob- 
inson and  tlie  said  Irl  R.  Robinson.  This 
finding  is  attacked  by  plaintiff's  asalgnnient 
as  wanting  support  In  the  evidence^  It  ap- 
pears from  the  testimony  that  Iri  R.  Rob-  ^ 
Inson  never  furnished  any  part  of  the  caidtal 
of  the  said  bnsiness,  and  that  be  had  no 
interest  in  the  profits  of  the  badness.  It  Is 
true  that  the  eridenoe  shows  that  he  did 
some  clorlcal  work  about  the  conduct  of  the 
business,  such  as  keeping  books,  signing  let- 
ters to  creditors  of  the  business,  ^tc.,  but 
it  Is  probable  tbat  thla  character  of  work 
was  done  by  him  as  the  mere  agent  or  serv- 
ant of  J.  W.  Robinson.  It  Is  not  our  prov- 
ince to  weigh  the  probative  force  and  effect 
of  the  evidence;  that  was  the  exclusive 
province  of  the  trial  court.  The  only  mat- 
ter for  review  here  is  the  question  as  to 
whether  or  not  there  is  substantial  evidence 
to  support  the  findings  and  Judgment  The 
evidence  Is  conflicting,  and  the  rule  Is  that 
the  appellate  court  will  not  disturb  the  find- 
ings of  fact  of  the  trial  court,  based  upon 
conflicting  evidence,  when  they  are  support- 
ed by  any  substantial  testimony,  and  we 
cannot  say  that  the  finding  in  question  is 
unsupported  by  the  evidence. 

[3]  We  do  not  consider  that  we  are  called 
upon  to  declare  the  order  of  the  sui>erior 
conrt  giving  to  the  guardian*  the  privilege 
to  nae  the  ward'a  inon«y  In  the  boslneBs  <a 
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J.  W.  Boblnson  &  Son,  a  nullitr.  Whatever 
may  be  the  status  of  that  order,  ralld  or 
invalid,  It  oasbt  not  to  be  treated  as  divest- 
ing the  funds  of  tbe  ward  of  their  trust 
character,  and  as  creating  the  conventional 
relation  of  mere  debtor  and  creditor  between 
Irl  R.  Robinson  and  his  guardian,  J.  W. 
Boblnson.  The  right  still  remains  tn  the 
ward  to  follow  this  trust  fund,  or  Ite  pro- 
ceeds in  the  shape  of  other  prcqperty,  and 
retake  what  rightfully  belongs  to  him, 

{4]  It  appears  that  J.  W.  Robinson  gave  a 
bill  of  sale  of  the  fixtures  In  the  store  of  J. 
W.  Bobluson  &  Son  to  C.  R.  Robinson,  and 
that  0.  R.  Robinson,  In  consideration  of  su<A 
bill  of  sale,  deposited  In  the  Glendale  State 
Bank  the  sum  of  $470.80  to  the  credit  of  J. 
W.  Robinson,  as  the  guardian  of  Irl  R. 
Robinson.  The  Intention  of  J.  W.  Robinson 
In  making  this  transfer  was  to  replace  the 
money  of  his  ward,  Irl  R.  Robinson,  which 
be  had  used  In  the  business  of  J.  W.  Rob- 
inson &  Son.  But  there  is  no  finding  that 
the  money  of  the  ward  was  used  In  the  pur- 
chase of  these  fixtures.  The  only  evidence 
of  the  disposition  of  the  ward's  money  Is 
that  It  was  used  In  the  business  of  J.  W. 
Robinson  &  Son.  This  Is  not  a  sufficient 
showing  to  Impress  a  trust  upon  the  fixtures. 
The  legal  principle  Involred  is  stated  In  Per- 
ry on  Trusts  (6th  Ed.)  p.  669,  as  follows: 

"If  the  bankrupt,  by  a  breach  of  trust,  has 
converted  the  trust  estate  into  other  property, 
tiie  cestui  qui  trust  may  follow  it  into  the  bands 
of  the  assigBee  so  far  aft  he  can  identify  the 


partienlar  projierty  obtained  by  breach  irf  the 
trust,  but  if  tiie  trust  propwty  has  become  so 
amalgamated  with  the  general  mass  of  the  bank- 
rupt  estate  that  it  cannot  be  traced,  or  identi- 
fied, the  cestui  qui  trust  must  prove  bis  daim." 

[I]  The  great  weight  of  antborily  holda 
that  It  is  not  suffldent  for  a  cestui  qui  trust 
to  prove  that  bis  m<mey  originally  passed 
Into  the  hands  of  an  insolvent,  and  was  used 
by  liim  in  Ills  buedness.  In  following  a  trust 
'fund,  a  court  of  equity  will,  so  for  aa  possi- 
ble, aid  the  cestui  que  trust,  by  indulging 
every  reasonable  presumption  in  his  favor, 
but  with  all  of  this  advantage  the  cestui  qui 
trust  mus^  in  ttie  aid,  locate  the  trust  fund 
In  the  specific  property  he  seeks  to  take  out 
of  the  general  assets  of  the  iusolvoit  tru»^ 
tee.  E.  B.  Mac^,  Trustee,  etc.,  of  the  Bsnlc 
of  Sully.  Iowa,  Bankrupt  Herbert  Boeden- 
beck,  227  Fed.  346,  142  C.  C.  A.  42,  L.  R.  A. 
1816C,  12.  and  note;  Cavln  t.  Gleason,  105 
N.  7.  256,  U  N.  B.  504 ;  SStokane  County  v. 
First  National  Bank,  68  Fed.  079,  16  C 
C.  A.  81. 

We  are  of  the  opinion  Uut  the  judgment 
must  be  reveraed,  and  a  new  trial  awarded 
for  the  vtrant  of  a  finding  tliat  the  ward's 
nioney  was  employed  or  used  in  the  pun^se 
of  the  fixtures  of  the  store,  which  were 
transferred  by  J.  W.  Robinson  to  C  B. 
Robinson ;  and  It  Is  so  ordered. 

CUNNINGHAM,  C.  and  ROSS.  coik- 
cnr. 
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ALISON  et  aL  T.  HARPER  et  aL  (No.  21600.) 
(Snprone  Gonrt  of  Kaniaa.    April  1%  1910.) 

fSvOahua  hg  tkt  Court.) 

1.  Appkai,  and  Ebbob  ^s»lftl— Rxobt  to  Ap- 

FBAIi— BSTOPPn.  BT  AcOBFXUlOB  OT  BeICB- 

In  an  action  to  quiet  title,  when  plaintiffs' 
thle  VM  baaed  upon  a  void  tai  deed,  the  defend- 
ant answered  aUeginf  the  invalidity  of  the 
tax  deed  and  askinK  to  be  dismiseed  with  coats, 
but  afterward!  enlarfed  the  iaaues  and  on  the 
trial  introduced  evidence  to  establish  his  own 
title.  The  court  adjudged  him  to  be  the  owner 
of  the  land,  but  allowed  the  plaintiffs  a  tax 
lien  for  taxes  paid.  Held,  that  the  defendant, 
without  appealloK  from  the  judgment  in  bis 
oini  foror,  ■  cannot  accept  the  benefits  of  that 
part  of  the  judgment  and  question  the  authority 
of  the  court  to  allow  a  Hen  for  the  taxes  on  the 
aole  ground  that  the  action  was  an  equitable 

2.  Taxatiok  «s»77D— Void  Tax  Deed— Cuba- 
TivB  Act. 

A  tax  deed,  which  has  become  void  because 
of  the  failure  to  file  it  for  record  until  more 
than  six  months  after  it  was  executed,  is  not 
made  valid  hy  the  curative  act  (Gen.  St.  1915, 
f  2084),  which  provides  that  when  any  instru- 
ment of  writing  ahall  have  been  recorded  for 
the  period  of  ten  jeara  and  there  is  a  defect, 
because  the  inatroment  ia  not  adaiowledged, 
or  because  of  any  defect  in  the  execution,  ac- 
knowledgment, recording,  or  certificate  of  re- 
cording the  same,  such  instrument  shall,  from 
and  after  the  expiration  of  t«a  years  from  the 
filing  thereof  for  record,  be  valid  as  though  such 
instrument  had,  in  the  first  instance,  been  in 
all  respects  duly  executed,  acknowledged,  and 
certified. 

Appeal  ttcm  District  Court,  Gray'  County. 

Action  to  qnlet  title  by  John  W.  Allsoa  and 
ottien  against  John .  Harper  and  others. 
Jadgment  for  defendant  Harper  ^vlitg  plala- 
tlffs  a  Um  tm  taxes  and  Interest,  and  defend- 
ant Hatpor  appeals,  and  plalntUBs  take  a 
cross-appeal.  **iniMWl. 

Srates  &  Watklns,  of  Dodge  Clt^,  for  ap- 
pellant 

S.  S.  Alexander,  of  EQngman,  for  appellees. 

PORTER,  J.  nie  action,  which  was  to 
aulet  title  to  a  balf  aectlon  of  land  In  Gray 
oonnty.  was  OMnmenced  under  section  618  of 
tbe  Code  (Gen.  St.  IdlSy  f  7522).  An  amended 
petition  set  out  the  source  of  plaintlfls'  tlU^ 
wtalch  Is  a  tax  deed  Issued  In  1860.  It  was 
alleged  that  the  defendants  claimed  some 
riglit  ot  Interest  in  the  land  whldi  was  a 
dond  m  plaintUb'  title,  and  it  was  asked 
tliat  they  be  compiled  to  set  up  their  claims. 
In  both  petitions  plalntUfa  asserted  actual 
and  peaceable  possesslra  since  1888.  John 


Harper,  the  only  defendant  upon  wbotn  serv- 
ice was  obtained,  answered  with  a  general 
denial,  admitting  he  claimed  an  Interest  in 
the  land,  and  all^;lng  that  plaintiffs'  tax  deed 
is  void  because  It  was  not  recorded  within 
the  time  prescribed  by  law.  The  court  found 
the  facta  and  held  the  tax  deed  void  because 
It  had  not  been  recorded  until  more  than  six 
months  after  it  was  issued.  It  was  adjudged 
that  John  Harper  is  the  owner  in  fee  of  an 
undivided  eleven-fifteenths  Interest  in  the 
lands ;  that  plaintiffs  have  no  right,  title,  or 
interest,  but  they  were  given  a  lien  for  taxes 
and  Interest  amounting  to  $3,062.85.  Harper 
appeals  upon  the  sole  ground  that  it  was 
error  to  allow  plalotlfls'  tax  lien. 

[1]  The  defendant  Harper  alleged  In  bis 
answer  that  the  tax  deed  was  void,  and  asked 
no  affirmative  relief,  but  merely  that  he  be 
dismissed  with  costs.  His  contention  is  that 
the  right  to  a  Hen  for  taxes  is  purely  statu- 
torj',  and  that  section  11467,  Gen.  Stat  1915, 
gives  the  remedy  only  In  cases  where  "the 
holder  of  a  tax  deed  or  any  one  dalming  un- 
der him  by  virtue  of  such  tax  deed  tte  defeat- 
ed in  an  action  by  or  against  him  for  t^e  re- 
covery of  the  land  sold." 

The  principal  cases  relied  upon  are  Coon- 
radt  V.  Myers,  31  Kan.  33,  2  Pac.  858,  Corbln 
V.  toung,  24  Kan.  *198,  and  Equitable  In- 
vestment Trust  Co.  V.  Essex,  74  Kan.  240.  86 
Pac.  467,  to  the  effect  that  a  holder  of  a  tax 
deed,  who  fails  to  establish  the  validity  of 
his  deed  In  an  action  to  quiet  title  against 
the  original  owner,  will  not  be  entitled  to  a 
tax  lien. 

Exception!)  have  been  recognized  to  the 
rule  stated  In  the  foregoing  cases.  Hie  rule 
does  not  deprive  a  court  from  allowing  a  tax 
lien  merely  because  the  action  Is  an  equitable 
one.  nor  merely  because  neither  party  se^s 
to  recover  possession. 

In  Davidson  v.  Tlmmons,  88  Kan.  853,  129 
Pac.  133.  a  tax  lien  was  allowed  the  defend- 
ant In  an  action  to  quiet  tlUe.  In  that  case 
plaintiff  brought  an  action  to  quiet  his  title 
as  against  the  claim  of  an  Interest  In  tiie 
land  by  the  defendant  and  asked  that  the 
defendant  set  up  bis  claim  and  that  it  be  ad- 
judicated. The  defendant  answered,  setting 
up  a  tax  lien,  and  asked  the  court  to  protect 
his  right  to  a  lira,  and  it  was  held  that,  un- 
der those  drcumstances,  the  court  was  war- 
ranted in  adjudicating  the  defendant's  rlg^its 
and  in  granting  talm  atBrmatlve  relief  by  a 
lien  for  the  taxes.  It  was  said  in  tbe 
opinion : 

"After  inviting  Laatts  to  set  up  his  Interest 
and  to  have  it  adjudicated,  Davidson  is  hardly 
in  a  position  to  object  to  a  judgment  which  de- 
termined that  interest  and  which  directed  the 
enforcement  of  a  lien  found  to  exist"  88  Kan. 
659,  129  Pac.  ISO. 

It  has  be^  said  that  "one  who  stands 
wholly  upon  the  defaislve  may,  without 
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proTlDg  hfB  own-  Interest,  show  that  a  tax 
deed"  Is  void.  Parka*  t.  Vaugbn.  85  Ean. 
324,  116  Pac.  S82.  In  the  present  case  the 
defendant  might  have  stood  npon  his  answer 
attacking  the  validity  of  the  tax  deed,  and 
asking  merely  to  be  permitted  to  go  out  of 
court  with  his  costs.  But  he  was  not  content 
with  this.  He  introdnced  the  evidrace  of  his 
own  title,  thereby  enlarging  the  issues,  and 
he  obtained  from  the  court  macti  more  ttian 
a  mere  Judgment  that  the  plaintiffs'  tax  deed 
was  void.  The  court  quieted  his  title  against 
the  plaintiff,  and  adjudged  him  to  be  the 
owner  in  fee  of  the  land.  He  does  not  appeal 
from  that  part  of  the  Judgment,  but  seeks  to 
hold  fast  to  his  affirmative  relief,  and,  on 
technical  rules  of  pleading,  avoid  repayment 
of  the  taxes  advanced  by  plaintiffs.  After 
first  declining  the  Invitation  to  set  up  his 
own  claim  of  title,  he  reconsidered  the  mat- 
ter and  offered  proof  to  establish  his  title, 
accepted  the  benefits  of  the  Judgment  grant- 
ing him  afflxmatlve  r^ef,  and  cannot  now 
cmnplaln  that  the  omdltlous  whldi  the  court 
Imposed  are  Inequitable. 

[2]  Plaintiffs  have  a  cross-appeal  In  which 
they  renew  their  contention  in  the  court  be- 
low that  the  failure  to  record  the  tax  deed  Is 
cured  by  section  2084,  Gen.  Stat  1015,  known 
MB  the  curative  act,  which  ptovldea  that 
wboi  any  Instrument  of  writing  shall  have 
beat  recorded  for  the  period  of  ten  years  and 
tiiere  is  a  defect,  because  the  Instnunent  is 
not  acknowledged,  "or  because  of  any  defect 
In  the  execution,  acknowledgment,  recording 
or  certificate  of  recording  the  same,  such  in- 
strument shall,  from  and  after  the  expiration 
of  ten  years  from  the  filing  thereof  for  rec- 
ord, be  valid  as  though  sudi  instrument  had, 
in  die  first  Instance,  been  In  all  respects  duly 
executed,  acknowledged,  and  cortifled."  The 
statute  mer^  purports  to  cure  defects  caus- 
ed by  a  fallare  to  a<±nowiedge  the  lniti:ru- 
moit,  or  d^ects  in  the  acknowledgment,  ex- 
ecatlon,  or  recording  of  the-  instnunent 
Then  was  no  defect  in  the  recording  of  the 
tax  deed;  the  register  of  deeds  pn^rly 
performed  his  duty,  but  the  holaer  of  the 
deed  failed  to  file  it  for  record  untU  It  bad 
become  void. 

Ttie  plaintiffs  contended  at  the  trial,  and 
songbt  to  show,  that  Harper,  who  Is  an  attor- 
ney at  law  and  at  times  engages  in  tbe  real 
estate  business,  bad  acquired  bis  title  to  the 
land  nndw  drcumstances  whldi  made  him  in 
equity  the  trostee  tar  ttie  plaintiffs ;  that, 
while  acting  as  plaintUTs*  agent  for  ttie  sale 
of  the  land,  he  examined  their  abstract  which 


they  sent  him,  discovered  that  their  title  was 
defective,  and  as  an  attorney  advised  them 
how  it  could  be  perfected,  and,  while  r^- 
resentlng  them  as  their  attorn^,  obtained 
Information  from  their  abstract  of  titie 
which  he  afterwards  used  to  his  own  advan- 
tage In  procuring  the  outstanding  adverse 
title  under  wbl<di  be  now  claims.  Tbe  court, 
however,  made  a  finding  that  the  relation  of 
attorn^  and  client  never  existed.  While  tlie 
correspondence  between  the  parties  came 
very  near  to  creating  that  relation,  we  tiilnk 
the  decision  of  the  trial  court  upon  that  mat* 
ter  must  be  sustained. 

The  Judgment  is  affirmed. 

All  tbe  Justices  ooncurrinit 


(U8  Kan.  SM) 
STATE  T.  VAN  WORMEB.    (N&  21255.) 

(Supreme  Court  at  Kansas.    July  29.  1918.) 

(ByUabtu  »v  Ediiorlol  Btmff,) 
Gbihinai.  Law  ^=»1138  —  Appbai/— PBTmoH 

FOB  RbHEABINO — STBCCinO  noM  Fxij». 
Where  an  order  was  made  that  appdlant't 
petition  for  rehearing  would  not  be  considered 
tm  its  merits  until  defendant  should  snmndeT 
himself  to  the  sherilf,  and  that  unless  such  sor- 
render  wsa  made  by  a  given  date  the  petition 
for  rehearing  would  be  strickoi  ftnnn  the  files, 
and  sncfa  surrender  has  not  been  made,  the  pe- 
tition will  be  ordered  stridcen. 

On  petition  for  r^earlng.  Defeadant 
having  failed  to  surrender  himself  to  the 
sheriff,  said  pett^cm  Is  ordered  stricken  from 

the  files. 

For  former  ojfinkm,  see  lOS  Kan.  809,  173 

Pac  1076. 

MASON,  J.  On  July  16, 1918.  a  petition  for 
a  rehearing  was  filed  in  behalf  of  the  defoid- 
ant.  On  the  same  day  an  order  was  made  to 
the  effect  that,  in  view  of  a  suggestion  that 
the  defendant  had  failed  to  surrender  him- 
self to  the  sheriff  of  Hamilton  county  in  ac- 
cordance with  the  order  of  tbe  court,  the 
petition  for  a  rehearing  would  not  be  consid- 
ered on  its  merits  until  such  surrender  was 
made,  and  that  unless  it  was  made  by  July 
26,  1918,  the  petition  would  be  stricken  tram 
the  files. 

Such  surrender  not  having  beea  made,  ttie 
petition  for  a  rearing  is  on  tbe  29tb  day  of 
July,  1918,  ordered  stricken  from  tbe  flies. 
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OM  Kan.  VtS) 
EMEBT  T.  EMEBT  et  d.    (No.  22088.) 

<8aprame  Gonrt  of  Kanui.   AprU  12,  1919.) 

(Syllabtu  by  the  VourtJ 

1.  DiToBCE  C=»308,  31(^SuppoBT  aud  Edit- 
oation  of  Childbbn-~-T&ansfeb  op  Pab- 

BNT'8  PbOPEBTY  —  VALIDITY  OF  DECBEK— 
COLLATKBAL  ATTACK. 

The  statute  authoridDs  the  coart  apon 
sranting  a  dirorce  to  provide  for  the  fnardian- 
riilh  costody,  lopport,  and  edacatloD  of  the 
minor  diildren  ni  die  marriage  contemplates 
maUnt  provirion  for  the  dlldren  only  darins 
their  minoritr,  and  granta  no  power  to  trans- 
fer any  of  the  property  of  either  parent  to  the 
children  for  the  purpose  of  creating  an  estate 
for  their  permanent  benefit.  A  pact  of  a  de- 
cree attempting  to  do  thia  la  wholly  roid  and 
€ipak  to  e<^teral  attack. 

2.  OraroDT  or  Gbzuh-Tuuisrb  or  Paop- 
■nr  IH  DiTOBCB  DMaxfr-Bsioppsi.. 

The  eridenc*  la  heU  not  to  ahow  that  the 
parent  owning  tJie  propotjr  ao  attempted  to  be 
tnmaferred  was  estopped  to  challenge  the  va- 
Uditgr  of  tiiie  part  of  the  decree  referred  to. 

8.  IlTFANTS      «=>83  —  GOHPENSATIOH  TOB 

OuABDiANs  Ad  Litem— Appeal. 
A  guardian  ad  litem  of  minors  who  rep- 
resents them  CD  an  appeal  In  a  doubtful  case  is 
entitled,  irrespective  of  the  result,  to  an  allow- 
ance by  thia  court  for  compensation  for  his 
■wriees  here,  to  be  taxed  as  costs. 

Appeal  txom  District  Court,  Sepnbllc 
Coun^. 

Actton  fay  Baijab  Bl  Emery  i^lnat  Uartha 
Jane  Emery  and  others.  Jndgmoit  for  de- 
fendanta,  and  plaintiff  appeals.  Berereed 
and  remanded,  witb  dlrectlona 

Heasty  ft  Barnes,  of  Falrtrary,  Neb.,  for  ap- 
pellant 

N.  J.  Ward  and  John  F.  McGluia,  twtli  of 
BdlerUle,  for  ^ppelleea. 

BIASON,  J.  In  rebmary,  1914,  Martha 
Jane  Emery  was  granted  a  divorce  from  Eli- 
jah B.  Emery,  and  was  awarded  the  castody 
of  their  two  children,  aged  five  and  seven 
years.   The  decree,  which  no  appeal 

was  taken,  included  a  provision  that  an  80- 
acre  tract  of  land,  whl<di  had  belonged  to 
Che  husband,  should  be  owned  by  the  chil- 
dren, subject  to  a  Life  interest  in  their  fa- 
ther. In  November,  1916,  the  father  brought 
an  action  against  the  children,  the  mother 
also  being  made  a  defendant,  asking  that  his 
title  to  the  land  be  quieted,  that  he  be  de- 
clared to  be  the  absolute  owner  of  it,  on  the 
ground  that  the  part  of  the  decree  which 
undertook  to  vest  the  fee  in  the  children  was 
wholly  void.  He  was  denied  relief,  and  now 
i^peafaL 


Had  en  appeal  been  taken  from  the  part 
of  the  Judgment  in  the  divorce  case  which 
purported  to  give  the  land  to  the  children, 
a  reversal  could  have  t>een  had.  Rodgers  v. 
Rodgers,  Be  Kan.  483,  43  Pac.  779 ;  Davison 
T.  Davison  (Iowa)  105  N.  W.  44.  But  whether 
the  present  proceeding  is  regarded  as  a  direct 
or  a  cf^lateral  attack  It  cannot  succeed  mere- 
ly because  the  judgmoit  was  erroneous.  In- 
asmuch as  no  aroeal  was  taken  and  no  effort 
was  made  to  procure  a  modification  of  the 
Judgment  according  to  some  method  prescrib- 
ed by  the  statute,  it  has  become  flnal,  and  is 
binding  upon  the  parttes  unless'  the  portion 
of  It  now  In  quesUra  was  without  force  tnm 
the  b^innlng  by  reason  of  b^ng  In  excess  of 
the  Jurisdiction  of  the  oourt 

If  it  could  be  presumed  that  the  purpose 
of  the  court  In  pladi^  the  title  to  the  prop- 
erty In  the  Children  was  to  provide  for 
their  support  and  education  during  their 
mlnori^,  It  might  well  be  tbou^t  that  the 
order  was  merely  TOldable— the  exercise  in 
an  erroneous  manner  of  a  powor  granted 
by  the  statute.  But  the  deoree  Is  not  open 
to  this  interpretation,  for  It  contidned  a  dis* 
tinct  provlslou  for  a  paym^t  by  the  husband 
to  the  wife  for  fhat  purpose  of  an  annual 
sum,  which  was  secured  by  a  lien  upon  hla 
land,  and  whldi  was  later  increased  from 
$200  to  $300.  Moreover,  a  decree  that  the 
land  should  pass  to  the  (diildroi  on  the  death 
of  their  father  cannot  reasonably  be  thought 
to  have  been  Intended  as  a  means  of  pro* 
vlding  for  their  maintenance  prior  to  their 
majority.  The  obvious  intention  was  to  cre- 
ate an  estate  for  tbelr  permanent  benefit 

[1]  The  statute  provides  that  where  (as 
in  this  case)  a  divorce  is  granted  by  reason 
of  the  fault  of  the  husband  the  wife  shall 
be  restored  to  all  the  property  owned  by 
her  before  marriage  or  acquired  by  her  in 
her  own  right  thereafter,  and  shall  be  allow- 
ed such  alimony  out  of  her  husband's  prop- 
erty as  the  court  shall  think  reasonable. 
Gen.  Stat  1915,  S  7581  (Code  Civ.  Proc  { 
673).  The  provision  with  regat^  tQ  the  pro- 
tection of  the  children  reads: 

"When  a  divorce  is  granted  the  court  shall 
'make  provision  for  the  guardianship,  custody, 
support  and  education  of  the  minor  children  of 
the  marriage,  and  may  modify  or  change  any 
order  in  this  respect  whenever  circumstances 
shall  make  such  change  proper."  Gen.  StaL 
1916,  I  7580  (Code  Civ.  Proc.  |  672). 

This  clearly  means  that  provision  shall 
be  made  for  the  support  and  education  of 
the  children  until  they  shall  become  of  full 
age.  It  does  not  contemplate  the  creation 
of  a  fund  for  their  maintenance  after  at- 
taining majority;  their  parents  being  then 
under  no  legal  obligation  to  care  for  thera. 

A  Judgment  which  declares  a  legal  obliga- 
tion where  none  exists  under  the  statute  may 
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be  effectlTe  until  set  aside  In  accordance  with 
some  prescribed  method,  upon  the  ground 
that  where  the  court  U  required  to  pass 
Judldally  upon  a  question  the  binding  £orce 
of  its  decision  does  not  depend  upon  its 
correctness.  Investment  Co.  t.  Wyandotte 
County.  86  Ken.  708,  121  Pac.  1097.  But 
that  principle  applies  only  where  the  action 
taken  is  within  the  0dd  orer  which  the 
power  of  the  court  extends.  Although  a 
court  may  be  called  upon  to  decide  the  ex- 
tent of  its  own  power,  it  cannot  be  true  that 
where  the  question  so  presented  is  purely 
one  of  law.  a  mistaken  decision  affirming  Its 
Jurisdiction  must  be  deemed  binding  upon  the 
parties  to  the  litigation  UDtll  set  aside,  for 
this  view  would.  In  effect,  abolish  the  limits 
of  jurlsdictiou,  and  a  Judgment  (for  instance) 
by  a  Justice  of  the  peace  upon  a  claim  for 
more  than  $300  would  be  merely  erroneous 
and  not  void.  It  may  not  always  be  easy 
to  distinguish  between  the  attempted  ex- 
ercise of  a  power  that  is  utterly  lacking  and 
the  mUtaken  exercise  of  an  existing  power, 
but  the  soundness  and  importance  of  the  dis- 
tinction cannot  be  doubted. 

The  power  even  of  a  court  of  general  Juris- 
diction does  not  extend  to  tdking  property 
from  a  party  %o  au  action  and  giving  it  to 
a  stranger.  Whatever  i>ower  the  district 
court  has  In  a  divorce  suit  to  afford  protec- 
tion to  the  children  of  the  parties  is  de- 
rived from  the  statute  quoted,  and  Is  lim- 
ited to  making  provision  for  their  sui^ort 
and  education  during  their  minority.  We 
regard  th^  attempt  to  give  them  outright  a 
part  of  the  father's  property  as  lying  out- 
side of  the  power  granted,  and  therefore  as 
wholly  ineffective,  where  as  In  this  case  It  is 
clear  that  the  purpose  of  such  transfer  was 
not  to  make  provision  for  their  maintenance 
during  their  minority. 

We  discover  but  one  reported  case  bearing 
directly  upon  this  question.  There  a  federal 
court  disregarded  as  utterly  void  a  similar 
order  of  a  state  district  court  made  under  a 
statute  not  essentially  different  from  our 
own.  although  because  of  the  generality  of 
Its  terms  it  was  open  to  a  possible  interpret 
tatlon  authorizing  proTlsIon  to  be  made  for 
the  dilldren  even  after  they  had  become  of 
age.   In  the  opinion  it  was  said: 

*'The  dedsIoD  of  tbe  circuit  court  ^iven  in  tlie 
suit  for  divorce,  so  far  as  it  provides  that  tbe 
premises  In  controvmy  ihoold  be  held  by,  or 
for  the  nse  ot,  tiie  minor  children  of  Jacob  be- 
yond the  time  wben  they  should  become  of  age 
respectively  is  idmply  void.  Upon  any  con- 
struction tbat  I  am  able  to  give  the  act,  the 
Legislative  Assembly  did  not  intend  tbat  a  fa- 
ther's property  should  be  arbitrarily  taken  from 
him  and  given  to  his  adult  child,  or,  what 
amounts  to  the  same  thing,  to  his  minor  cbild 
to  bold  and  poesess  after  be  becomes  of  age,  be- 
canse,  forsooth,  In  a  civil  suit  for  divorce,  ho 
waa  adjadged  to  ban  broken  his  iMurriMe  vows. 


or  neglected  tbe  duties  which  tbey  impoaed  up- 
on him."  FItdi  r.  Oomell,  1  Bawy.  106^  170, 
171.  9  Fed.  Gas.  172.  17& 

Later  tbe  Suprooe  Court  of  Oregon,  upon 
the  strength  of  an  earlier  and  apparently  un* 
reported  case  which  had  some  connection 
with  that  passed  upon  by  the  federal  court, 
held  that  the  statute  did  authorize  the  court 
In  a  divorce  case  to  transfer  to  tbe  children 
the  title  to  land  bdonglng  to  the  parent  in 
fault.  Doecher  t.  Blacklston.  7  Or.  403.  It 
was  said  In  tbe  <vdai<Mi,  however,  that  If  the 
court  had  no  power  under  tlie  statute  to 
convey  the  land  to  the  children,  then  all  that 
part  of  the  decree  waa  ycAA,  aikd  tbat  if  the 
decree  failed  to  make  tbe  ooBToyanee  tbe 
title  remained  where  it  was. 

[I]  2.  The  contention  ia  made  that  the 
appellant  baa  so  far  acted  upon  tbe  Judg- 
ment In  the  divorce  case  as  to  be  estopped 
to  deny  its  force.  The  Mily  part  of  the  Juidg* 
ment  tbe  validly  of  wbidi  la  questtooed  la 
that  separate  and  distinct  portion  whi<di  un- 
dertakes  to  vest  in  the  dilldren  the  tiUe  to 
a  part  of  tli^  tetlMr*s  land.  The  cblldren 
are  the  anwllant^  advmaries  In  the  present 
litlgatloii.  There  is  nothing  in  his  conduct 
that  seems  to  bare  affected  tbi^  situation 
to  their  disadvantage,  or  tbat  we  r^rd  aa 
creating  an  estoppel.  Be  has  been  In  tbe 
occupancy  of  tbe  land  In  controveray,  in 
which  by  the  terma  of  the  decree  be  waa  to 
hold  only  a  life  eatate^  but  be  waa  entitled 
to  poesceaion  of  tbe  property  aa  its  owner 
irreepectlTe  of  tbe  decree. 

[I]  S.  Tbe  guardian  ad  litem  appcdnted  to 
represoit  tbe  children  in  tbia  litigation  aska 
that,  IrrevecdTe  <rf  tbe  result,  an  allowance 
be  made  fbr  bis  senlcee  in  tbls  court,  to  be 
taxed  as  ooataL  Hie  iweaent  atatnte,  aa 
amended  In  IMl,  prorldea  tbat  audi  a  guard- 
ian sliall  "receive  sudi  reasonable  compen- 
satlon  aa  the  court  or  Judge  before  whom  Oub 
action  la  pending,  or  tried,  may  order,  tbe 
same  to  be  taxed  *  ■  *  aa  costs  In  tbe 
action."  Cen.  Stat  1015,  f  6922  (Code  dr. 
Proc.  I  82).  Under  this  lai^uage  we  ttilnk 
it  proper  that  the  compensation  of  the  guard- 
ian for  his  serrioes  on  appeal  should  be  a^ 
lowed  by  this  court  Tbe  questliHi  Involved 
in  the  lltlKation  was  euffldently  doubtfol,  so 
that  tbe  resistance  of  tbe  appeal  was  •joe- 
tlfled.  and  tbe  reversal  of  the  Jodgment  Is, 
not  a  ground  for  denying  compensation.  22 
Cyc.  660.  An  allowance  of  $100  will  be 
made.  In  addition  to  tbe  cost  of  printing  the 
brief.  Inasmuch  as  the  appellant  as  the 
father  of  tbe  <4tfldren,  would  In  any  event 
ultimately  be  liable  for  the  services  proper^ 
ly  rendered  for  them,  tbe  allowance  will  be 
taxed  directly  to  him. 

The  Judgment  is  reversed  and  tbe  caoae  i*- 
manded,  with  directions  to  render  Judcment 
quieting  the  plalntlfrs  title. 

AU  the  Justices  concurring 
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HUCKENTHAI^R  et  aL  v.  NOLLER  et  a).* 
2195B.) 

(Snprcme  Cmtrt  of  Kansas.    April  12,  1919.) 

1.  PUNCIPAL  AMD  SuRITT  «33l94(l>-C01f  • 
TBIBUTION  BETWEEjr  BUUnXSv 

Where  sevenil  perstms,  or  sets  of  persons, 
otter  into  contracts  of  soretysliip  wtak^  are 
tbe  saint*  In  tiieir  legal  operation  and  character, 
though  h7  dUferent  instrumentfl,  at  different 
times,  and  without  the  knowledge  of  each  other, 
they  will  be  bound  to  mutual  contribution. 

2.  Principai,  and  Sdbett  «=»194(7>— Coit- 
TBiRimoN  Between  Sukettes  —  Patment 
or  Notes. 

It  wna  claimed  that  plalntiflfs  and  defend- 
ants fltgned  a  note  as  cosureties  to  raise  a  snra 
for  the  bf^eSt  of  the  prindpal;  that  subse- 
Quentljr  plaintiffs'  Indiridual  notes  were  given 
and  used  for  tbe  same  purpoae  (or  which  the 
original  note  was  executed.  Held,  that  the 
plaintiffs,  baving  paid  or  satisfied  the  common 
obligntion,  are  entitied  to  contribution,  and  that 
the  situation  Is  not  altered  by  the  fact  that  the 
Bureti"!*  who  are  sued  for  contribution  had  no 
kaow1<<<Ige  that  idaintiftB*  IndiTidoal  notes  were 
so  used. 

8.-XiiiiiTAnoH  or  Acnowfl  «»40(1)— Appu- 
OATtoN  OT  STATun— DmiranB. 
Statutes  of  limitation  are  not  applicable  to 

mere  defenses. 

4.  IlMITATION  OF  ACTIONS    «8=»40(1),  41— EF- 

TKCT  or  Bab— GoNBTBUcnoi*  or  Statute. 
Section  24  of  the  Code  of  Civil  Procedure 
(Gen.  St.  1915,  I  6914),  which  declarps  that, 
•^hen  a  right  of  action  is  barred  by  the  pro- 
Tiidons  of  any  statute,  It  shall  be  ttnarailable 
either  as  a  cause  of  action  or  ground  of  de- 
fense." is  construed  to  mean  that  a  Imrred  right 
of  action  cannot  he  used  as  a  set-off  or  counter- 
claim, nr  for  the  purpose  of  obtaining  affirma- 
tive relief,  but  not  to  apply  to  matters  of  pure 
defense. 

5.  Limitation  or  AonOiiB  4b»40<SD  —  Db- 
nNBB— Fbaud. 

Rrgardless  of  any  statute  of  limitationa,  the 

Instrument  or  contract  upon  which  an  action 
or  ri^ht  is  based  may  be  attacked  for  fraud  after 
the  iapsc  of  the  prescribed  time,  provided  the 
party  making  the  attack  does  so  merely  for  de- 
fense, and  seeks  no  affirmative  relief  thereby. 

6.  LnfiTATioN  or  Actiohb  «»40(2)— RsLisr 
noM  Fkadd— RsPLT. 

In  an  action  on  a  promissory  note,  where 
defendants  file  a  verified  answer  admitting  their 
signatures  to  be  genuine,  but  denying  that  they 
sisned  the  instrument  as  a  note,  and  allege 
that  their  signatures  were  obtained  thereto  by 
fraud,  and  ask  no  sffirmative  relief,  where- 
upon plaintiffs  in  tiieir  reply  plead  the  statute 
of  limitations  which  requires  actions  for  ro- 
Uef  on  the  ground  of  fraud  to  be  commenced 
within  two  years  after  the  discoveiy  of  the 
fnud,  the  reply  Is  bad,  for  the  reason  that  it 


directa  tbe  llmitatiwi  to  a  matter  of  pore  de-' 
fense. 

7.  PiNOiNO— Fbaud. 

.  In  such  action  it  was  error  for  the  court  to 
refuse  to  make  a  finding  of  fact  upon  the  Qoea- 
tion  of  fraud  in  the  execution  of  the  inatmment, 

Burch,  dissenting. 

Appeal  from  Dlstiict  Cour^  Waheuiura 
County. 

Suit  by  Joe  Muckenthaler  and  others 
against  W.  C.  NoIIer  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Be- 
versed,  and  remanded  for  another  trial. 

Z.  T.  Hasen.  of  Topeka,  and  O.  B.  Carroll, 
of  Alnut  for  aivellants. 

Wllllflm  Boves,  of  Alma,  and  A.  BL  (kan^ 
of  Topeka,  for  appeUees. 

PORTER,  J.  The  plaintlflB  me  fin*  contri- 
button,  all^^  that,  b^ettier  with  the  de- 
feulanta,  they  executed  a  pn»U«aoiT  note 
wliich  they  wwe  compelled  to  pay.  Tbe 
plalntifb  recoTered,  and  tbe  d^leadanta  ap- 
peal. 

The  petition  alleged  that  L.  Palmske  and 
hla  wife  were  indebted  to  tbe  Commercial 
National  Bank  of  Alma  on  a  promissory  note 
which  they  were  unable  to  pay  when  It  ma- 
tured, and  that  on  the  27tb  day  of  January, 
1913,  the  plaintiifs,  together  with  defendants, 
executed  and  delivered  their  promissory  note 
due  in  one  year  for  $4,000,  payable  to  the 
order  of  C  P.  Muckenthaler,  for  the  purpose 
of  raising  $4,000  for  U  Poleoske  to  pay  that 
sum  upon  the  note  held  by  the  Commercial 
National  Bank;  that  Paleuske  and  O.  P. 
Muckenthaler  were  unable  to  raise  the  money 
upon  this  note,  and  that  on  February  17, 
1813,  the  plaintiffs  borrowed  the  $4,000  from 
the  Farmers'  National  Bank,  and  tbe  money 
was  applied  upon  Palenske's  deOt  to  tbe  other 
bunk ;  that,  in  order  to  raise  tbe  money,  the 
plaintiffs  gave  their  Individual  notes  to  the 
Farmers'  National  Bank,  'one  for  $500,  and 
the  other  for  $3,500,  and  that  all  tbe  parties, 
in  order  to  raise  tbe  money  and  in  considera- 
tion thereof,  agreed  to  deliver  and  did  deliv- 
er to  plaintiffs  the  note  signed  by  them  and 
by  defendants  to  bold  as  collateral  securi^  . 
to  indemnify  plaintiffs  for  liability  upon  their 
Individual  notes.  Copies  of  all  Ghree  notes 
were  attached  to  the  petition,  it  was  al- 
leged that  the  plalntUTs  had  beea  oompeBed 
to  pay  thtit  individual  notes,  and  are  mtl- 
tled  to  contribution  from  the  defendants. 

Tbe  answer  admitted  that  the  signatures 
attached  to  tbe  note  are  fbe  genuine  signa- 
tures of  the  defffiidants,  but  allied  that 
their  signatures  were  obtained  by  the  false 
and  fraudulent  statements  of  L.  Palenske  as 
to  what  the  paper  contained;  that  at  the 
time  they  signed  the  paper  the  name  of  O.  P. 
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Muckentbaler  did  not  appear  tbereoB  as 
payee  or  otherwise ;  that  it  was  represented 
to  them  by  Palenske  that  the  paper  they 
were  signing  was  mer^y  a  paper  of  recomr 
mendation,  but  In  (act  there  were  two  pa- 
pers fastened  together,  and  that  the  defend- 
ants signed  only  one  paper,  and  did  so  be- 
lieving It  to  be  a  letter  of  recommendation. 
The  answer,  which  was  veriSed,  denied  the 
execution  of  the  instrument  as  a  note.  In 
addition  to  a  general  denial,  the  reply  plead- 
ed the  statute  of  limitations  as  a  bar  to  the 
defense  that  the  note  was  secured  by  fraud. 

It  appears  from  the  evidence  that  It.  Pa- 
lenske had  been  for  a  number  of  years  em- 
ployed in  Uie.  Commercial  National  Bank  of 
Alma,  and  In  ldl2  was  in  serious  flnanclar 
difflcultleaaad  owed  the  IWBk  $5,000.  He  and 
his  wUe  execnted  Oielr  note  for  that  amount 
secured  by  a  mortgage  on  certain  real  estate. 
When  the  note  fell  due,  Palenske  was  un- 
able to  pay  It.  He  secured  what  might  be 
called  a  neighborhood  or  community  note, 
signed  23  of  his  n^^bors,  indndlng  the 
plalutiflB  and  the  defndants,  and  this  la  ttie 
note  in  conteoveray.  Tbe  defendants  i^Ter- 
ed  testinunqr  to  aboiw  that  none  of  tbem  had 
any  notice  whatever  that  ttiey  were  signing 
anything  but  a  recommendation,  whldi  Pa- 
lenske presented  to  them  with  the  statement 
that  his  reputation  had  been  Injured  by  his 
being  let  out  of  the  bank ;  that  he  bad  lived 
and  worked  In  that  community  a  great  many 
years,  and  intended  to  get  one  hundred  sig- 
natures to  show  that  he  was  an  honest  man. 
The  defendants'  evidence  tended  to  show  that 
the  instmment  they  signed  consisted  of  two 
papers  attached  tt^Eether  with  a  clip,  and  pur- 
porting to  be  admply  a  recommendation  for 
Palenske. 

After  the  irignature  of  his  neighbors  bad 
been  secured,  fraudulently,  as  the  defendants 
claim,  or  otherwise,  Pal^ske  offered  the 
note  for  discount  to  the  Farmers'  National 
Bank  in  order  to  obtain  funds  to  apply  on 
his  overdue  note  to  ttie  other  bank.  The 
Farmers'  National  dedlned  to  discount  any 
papers  signed  by  the  I^lmskes,  or  to  pur- 
chase a  note  signed  by  so  many  of  Its  own 
customers,  but,  when  Palenske  asked  how  he 
could  obtain  the  loan,  the  officer  of  the  bank 
marked  off  10  names  of  those  appearing  on 
the  note,  and  said  he  would  accept  two  notes, 
one  for  $3,500  and  one  for  $500,  signed  by 
any  3  of  the  10 ;  that  his  bank  could  not  loan 
more  than  $3,500  on  one  note.  Palenske  then 
went  to  the  plaintiffs  (who  had  signed  the 
community  note  with  full  knowledge  that  It 
was  a  note),  and  they  executed  their  indi- 
vidual notes  to  the  Farmers'  National,  and 
the  loan  was  raised  In  that  way.  At  the 
same  time  some  arrangement  was  made  by 
which  C.  P.  Muckentbaler,  the  person  named 
as  payee  of  the  community  note,  indorsed  it, 
and  Palenske  left  It  with  the  plaintiffs. 


The  findings  made  by  the  trial  court  show, 
among  other  facts,  that  at  the  time  the  note 
was  delivered  to  plaintiffs  it  was  duly  in- 
dorsed before  maturity  by  the  payee  and 
turned  over  to  idalntlffs  without  any  knowl- 
edge on  their  part  that  any  of  the  defend- 
ants dalmed  they  or  either  of  them  were  in- 
duced to  sign  the  note  by  reason  of  the  fraud 
complained  of  in  their  answer.  The  defend- 
ants requested  a  finding  whether  or  not  their 
signatures  to  the  note  were  obtained  by 
fraud.  This  request  was  denied;  the  trial 
court  holding  that  the  statute  of  limitations 
requiring  actions  for  relief  on  the  ground  of 
fraud  to  be  brought  within  two  years  from 
the  time  the  fraud  is  discovered  barred  de- 
fendants from  rel^ng  upon  the  alleged  fraud 
as  a  defense.  This  appears  from  the  fact 
that  the  court  made  another  finding  as  fol* 
lows: 

"That  eadi  and  an  of  defendanta  knew  of 
the  execution  of  the  note  for  $4,000,  and  the 
drcamstances  of  how  their  names  were  procur* 
ed  thereto  more  than  two  years  before  the  an- 
swer of  said  defendants  was  filed  therein  or  the 
trial  bad." 

The  court  found  that  the  total  amount 
paid  by  plaintiffs  to  the  bank  by  reason  of 
the  two  notes  of  $500  and  $3,5(>0,  including 
Interest,  amounted  to  $4,298.27,  and  held  Oiat 
the  plaintiffs  were  aititled  to  Judgment  for 
contribution.  There  is  the  further  finding 
that  the  community  note  was  executed  by  the 
plaintiffs  and  defendants  and  delivered  to  C 
P.  Muckentbaler  for  the  purpose  of  raising 
the  $4,000  to  be  paid  on  Palenske's  Inddited- 
ness  to  the  Commercial  National  Bank,  and 
that,  because  Palenske  was  unable  to  raise 
the  money  on  that  note,  the  notes  of  tin 
^alntlfls  were  executed,  and  the  note  In  cm^ 
troversy  turned  over  to  the  plaintiffs. 

[1(2]  The  first  contention  of  defendants  Is 
that  the  communis  note  was  turned  over 
without  any  authority  from  them  to  plain- 
tiffs, and  that  plaintiffs  have  no  rl^t  to  look 
to  them  for  contribution.  It  U  true  there  is 
no  evidrace  to  sustain  the  statemmt  in  the 
petition  that,  because  the  Palenskes  and 
Muckentbaler  were  unable  to  raise  the  $4,000 
on  the  community  note;  "all  parties  Inter- 
ested agreed  to  and  did  driver"  that  note  to 
the  plaintiffs  to  secure  the  payment  of  the 
ones  executed  by  plaintiffs.  But  it  does  not 
follow  from  this  that  plaintiffs  are  not  enti- 
tled to  contribution.  The  petition  alleges, 
and  the  court  finds,  that  the  note  upon  which 
the  action  is  baaed  was  indorsed  to  the  plain- 
tlfCs  for  value  before  maturity,  but,  as  de- 
fendants contend,  the  plaintiffs  are  not  enti- 
Ued  to  the  rights  of  bolder  in  due  course,  and 
the  law  of  negotiable  instruments  has  no  ap- 
plication to  this  kind  of  a  suit.  If  the  plain- 
tiffs* Individual  notes  were,  in  fact,  given 
and  used  for  the  same  purpose  for  which  the 
original  note  was  executed,  the  plaintiffs  are 
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entitled  to  contribution  from  their  cosureties 
because  tbey  hare  paid  or  satisfied  tbe  com- 
iiK»  obligation,  the  real  debt  tor  whldi  the 
original  note  was  given.  And  tbe  situation 
Is  not  altered  In  the  slightest  degree  by  the 
fact  that  cosureties  who  are  sued  for  costrl- 
budon  bad  no  notice  or  Imowledge  that  plain- 
tiffs' individual  notes  were  so  used. 

'^t  is  a  general  rule  of  equity  that  all  per- 
sons liable  for  the  same  debt,  although  bj  dif- 
ferent obligations,  executed  at  different  times, 
are  regarded  as  cosureties,  and  will  be  com- 
pelled to  contribute  to  the  payment  of  any  loss 
that  a  cosurety  may  sustain  by  having  discharg- 
ed the  debt.  In  other  words,  the  relation  of 
Gosuretydiip  may  be  nid  to  exist  where  it 
appears  that  there  are  two  or  more  sureties  for 
the  same  principal  debtor,  and  for  the  same  debt 
or  obligation,  whether  on  the  same  or  on  dif- 
ferent instruments."  6  B.  G.  I*  1046.  IMd. 

It  Is  said  that— 

"The  situations'  of  the  parties  are  equal  when 
the  parties  are  under  a  common  burden  or  lia- 
bili^,  or  where  all  are  bound  for  the  same 
detlt,  whether  they  are  jointly  or  severally 
bound,  whether  by  the  same  or  different  instru- 
ments, or  whether  they  knew  of  eaidi  other's  en- 
gMements  or  not.  «  •  •  Etvery  ji^t  debtor 
who  has  been  compelled  to  pay  more  than  his 
riiare  of  tJie  common  debt  has  the  right  of 
contribution  from  each  of  his  codebtors."  9 
Cyc.  795,  796. 

"Hie  rule  Is  that,  If  several  persons,  or  sets 
of  persons,  enter  into  contracts  of  suretyship 
whidi  are  the  same  in  their  legal  (deration  and 
duracter,  though  by  dllEemt  Insttnments,  at 
different  times,  and  without  the  knowledge  of 
each  other,  they  will  be  bound  to  mutual  cou' 
tribution."   Note  10  Am.  St.  Rep.  639. 

"The  right  to  contribution  is  inchoate  from 
the  date  of  the  creation  of  tbe  relation  between 
the  parties,  but  is  not  complete,  so  as  to  be  en- 
forceable, nntU  there  has  been  an  actual  pay- 
ment in  whole  or  in  part  of  the  common  obliga- 
tion, or  ontal  something  is  done  equivalent  to  a 
discharge  thereof."    9  Cyc.  79& 

**Anyttiiiic  which  the  creditxw  accepts  as  sat- 
isfaction, as,  for  instance,  the  note  of  tbe  surety, 
will  be  a  psymenL"  Mote  10  Am.  St.  Bep.  010. 

Here  the  petition  states  fftcts  which.  If 
true,  show  ttiat  the  purpose  of  tbe  execution 
ot  tbe  notes  by  the  plaintiffs  was  to  pajr  the 
same  obligatloa  for  wbidi  the  note  signed 
by  ftU  tbe  parties  was  executed.  Th6  pay- 
moit  of  tbe  plaintiffs'  notes  discharged  tbe 
conunon  burdoi  of  all  the  parties  who  signed 
the  iwi^nal  note.  It  was  equivalent  to  a 
dlsdiarge  of  the  oommon  obligation.  It  is 
unimportant  whether  tbe  action  is  consider- 
ed as  brougjLt  upon  the  note,  which  It  is 
claimed  tbe  defendants  executed ;  the  right  to 
contrlbutioo  Is  based  upon  the  fact  of  the 
execution  of  the  note  upon  which  the  parties 
are  cosureties.  While  It  is  probably  true 
that  plaintiffs  could  not  claim  to  be  a  holder 
of  that  note  in  due  course,  still  they  would 
have  a  right  to  sue  for  coatribuUcm  and 


use  tbe  note  as  a  basis  for  the  suit.   It  la 

said: 

"If  a  surety,  for  his  own  protection,  payM  off 
the  debt  for  which  he  is  liable,  but  docs  so  in 
the  form  of  a  purchase,  taking  an  assignment  of 
tbe  securltiea  to  himself,  or  to  some  third  per- 
son for  his  use,  having  In  mind,  however,  only 
the  better  protection  of  his  rights  of  subroga- 
tion and  contribution,  the  transaction  amounts 
to  a  payment  as  to  auch  rights."  6  B.  G.  L. 
1045. 

We  hold,  therefore,  that  unless  the  de- 
fendants have  a  valid  defense  to  the  note, 
the  facts  pleaded  in  the  petiticm  state  a 
cause  of  action  for  contribution. 

[3, 4]  Defendants'  contention  that  It  was 
error  to  refuse  their  request  for  a  finding 
of  fact  on  the  matter  of  fraud  depends  ui>on 
whether  the  defense  of  fraud  Is  barred  by 
the  statute  which  declares  that  actions  for 
relief  on  tbe  ground  of  fraud  must  be  brought 
within  two  years  from  the  time  tbe  fraad 
is  discovered.  The  answer  to  the  question 
depends  upon  the  effect  of  section  24  of  the 
Code  (Gen.  Stat  1015,  |  8914),  which  reads: 

''When  a  right  of  action  is  barred  by  the  pro- 
visions of  any  itatute,  ft  shall  be  nnavailaUe 
either  as  a  cause  of  action  or  ground  of  de* 

fense." 

Tbe  defendants  had  a  "rl^t  of  action"  for 
relief  on  the  ground  of  fraud,  whldk  ac- 
crued to  them  as  soon  as  they  discovered 
tiie  facts  which  they  say  constituted  tbe 
fraud.  Hie  relief  they  were  entitied  to 
mlg^t  have  been  obtained  by  an  action  to 
cancel  the  instrument  on  the  ground  that 
their  signatures  w«e  obtained  frandolently. 
But  as  long  as  they  were  not  assailed  bgr  any 
person  asserting  rights  against  tbem  by  vlr- 
tne  of  the  Instrument,  tbey  were  not  re- 
quired to  exercise  this  remedy,  or  to  take  any 
affirmative  action.  After  two  years  from 
their  discovery  of  the  facta  their  "right 
of  sction"  was  barred,  and  they  could  no 
longer  ask  a  court  to  cancel  the  Instru- 
ment Hielr  "right  of  acUon"  was  for- 
ever lost  but  In  the  language  of  Justice 
Valentine,  'in  Walker  v.  Boh,  82  Kan.  364,  4 
Pac.  272,  "the  defendant  Is  irin^^ly  defrndant, 
and  la  not  askliv  tor  any  affirmative  rdlef." 
Walker  v.  Bob,  was  a  suit  ftw  Qie  reoorory 
of  land  aoid  for  taxes  which  must  be  com- 
menced  within  five  years  from  the  recording 
ot  the  tax  deedt  "and  not  thereafter."  It  was 
farther  said  in  the  t^riolon: 

"Now,  it  does  not  seem  that  this  Umltatlm 
readies  any  such  case  as  this.  Tbv  statute 
seems  to  be  enacted  to  prevent  persons  from 
institating  proceedings  to  defeat  or  avoid  tax 
deeds  after  the  five  years  have  elapsed,  but  It 
does  not  seem  to  be  enacted  for  the  purpose  of 
preventing  persons  from  defending  their  rigbta 
when  attacked.  After  the  five-year  limitation 
has  run,  the  holder  of  the  tax  deed  may  unques- 
tionably retain  all  that  he  is  In  the  possession 
of  under  his  tax  deed,  but  he  must  not  oommenoe 
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an  action  to  obtain  aomeHiIng  mon  witliont  be- 
ing prepared  to  meet  any  defense  whicb  the  de- 
fendant may  set  up.  It  te  possible,  and  even 
probable,  bowever,  under  this  statate,  that  the 
defendant  in  the  present  case  can  never  main- 
tain any  action  or  set  up  any  claim  for  affirma- 
tire  relief  that  would  in  its  effects  defeat  or 
avoid  the  plaindfTs  tax  deed;  but  the  statute 
does  not  seem  to  so  to  the  extent  of  saying  that 
a  party  daiming  an  interest  in  real  estate  shall 
not  defend  himself  and  hia  title  when  attacked, 
as  In  the  present  caae.  We  would  thinlc  that 
he  may  defwd,  M  lar  as  his  defense  Is  a  pure 
defence,  bat  he  cannot  set  up  or  institute  any- 
thing in  his  answer  or  elsewhere  for  the  pur- 
pose of  obtaining  any  aflnaatiTe  reUel"  Ital- 
ics ours. 

So  In  the  present  case  tbe  defendant  "can 
never  maintain  any  action  or  set  up  a  claim 
tor  afflrmatlTe  r^ef '  by  reason  of  the  fraud. 
In  other  words,  tliey  have  lost  their  "right 
of  actira"  to  cancel  the  instrument,  but  they 
may,  as  a  matter  of  pure  defense,  rely  upon 
the  fact  tbat  they  never  knowiogly  signed 
,  the  instrument  or  became  liable  to  pay  it 
because  of  the  fraud.  They  are  not  addng 
to  have  the  note  canceled,  nor  do  they  seek 
any  afflrmatlTe  relief;  they  merely  interpose 
as  their  shield  of  defense  the  fact  of  fraud 
in  the  inception  of  tbe  instrument  upon  which 
plalntUTs'  cause  of  acti<Hi  Is  founded.  The 
ruling  in  Walker  v.  Boh,  supra,  has  been 
followed  In  several  cases,  and  the  particular 
janguage  of  the  opinion  whtdi  we  have  quot- 
M  was  ai^roved  In  Stump  v.  Burnett.  67 
Kan.  689,  73  Pac.  894,  where  it  was  held  that. 
In  an  action  brought  by  a  tax  title  bolder,  a 
tax  deed  valid  upon  its  face  may  be  impeach- 
ed by  the  defendant  even  though  the  Qve- 
year  period  of  limitation  has  elapsed.  '  It 
is  true  that  in  the  cases  we  have  Just  dted 
the  particular  section  of  the  Code  was  not 
.referred  to,  but  the  section  Itself  expressly' 
refers  to  a  right  of  action  "barred  by  the 
{Hovlslons  of  any  statnte." 

This  Is  the  construction  uniformly  followed 
by  the  court  In  construing  oar  statute  of 
limitation.  A  case  directly  In  point  la 
laiomas  V.  Bauer.  62  ^an.  C6S,  64  Pac.  80, 
involving  the  question  of  fraud  Sn  a  ooovey- 
Anoe  raised  by  the  answer  of  defendant,  and 
where  plaintiff  r^Ied  that,  if  there  was 
fraud,  more  than  two  years  had  elapsed 
since  lt8  discoveiy.   Ilie  ayllabns  reads: 

"The  statnte  of  limitations  barring  an  action 
for  relief  on  the  ground  of  frand  in  two  years 
after  the  discovery  of  tbe  fraud  affects  only  the 
right  of  action,  and  does  not  prevent  one  who 
has  been  injur^  by  the  fraud  from  pleading  tbe 
same  as  a  shield  to  protect  himself  from  the  ac* 
tion  of  another."   Syt  8. 

In  the  opinion  It  was  said : 

"^or  is  the  daim  of  Thomas  that  the  statnte 
of  limitations  had  mn  upon  the  fraud  practiced 
by  W.  H.  Brooks.  Jr.,  in  deeding  this  land  well 
taken.  Ibe  statute  of  limitations  la  this  re- 
spect only  applies  to  those  who  seek  *reUef  en 


tbe  ground  of  fraud*  (Oen.  Stat  18B7,  e.  96.  } 
12;  Gm.  Stat  1899,  |  4262),  and  does  not  ap 
ply  to  one  who  is  seeking  to  defoid  bis  rl^ta 
on  tbe  ground  of  some  fraudulent  transaction. 
The  doctrine  is  dearly  and  satiafactorlly  stated 
in  Brown  v.  Cloud  County  Bank,  2  Kan.  App. 
352,  42  Pac.  593:  The  sUtutory  Umitation  of 
the  time  within  which  "an  action  for  relief  on 
the  ground  of  fraud"  must  be  commenced  only 
applies  when  the  party  against  whom  tbe  bar  of 
the  statnte  is  Interposed  is  required  to  allege 
fraud  in  pleading  his  cause  of  ai^on  or  to  provs 
fraud  to  entitle  him  to  relief.'** 

In  the  c^lnlon  in  the  case  of  Otbson  t. 
Johnson,  73  Kan.  261.  84  Pac.  962,  It  was  sold 
In  reference  to  section  %  (now  section  24) 
of  the  Code: 

"Broadly  speaking,  a  defense  may  be  any 
kind  of  oppoalti<m  to  a  plaintifrs  claim.** 

It  was  farther  uM  in  the  <vinion: 

"Whenever  new  facti  are  brought  upon  the 
record  and  urged  affirmetlvdy  against  tbe  plain- 
tiff, either  as  a  basis  of  indepeudent  relief  or 
to  overthrow  the  plaintiff's  case,  so  that  the 
position  of  the  parties  is  reversed,  and  the  de- 
fendant himself  becomes  the  aggressor,  the 
plaintiff  cob  resist  the  attack  by  pleading  the 
bar  of  the  statute  of  hmitattonB."  TZ  ■  Kan. 
264,  84  Pac.  983. 

The  suggestion  that  the  plaintiff  can  plead 
the  bar  of  the  statute  of  limltatima  whenever 
the  new  fActe  broua^t  upon  the  record  by 
defendant  are  used  to  overthrow  plainttiFs 
cose  could,  of  course,  only  be  eostalned  by 
giving  to  tbe  language  of  section*  24  the 
broadest  literal  meaning;  and,  tor  reasons 
t^ich  wlU  be  stated,  it  is  apparott  that  the 
court  had  no  int«)tl(Hi  of  overrallng  the 
numerous  prior  decisions  which  recognize  the 
distinction  between  matters  of  pure  defense 
and  affirmative  relief.  The  case  itself  Involv- 
ed merely  the  qoestLim  whether  the  defmd- 
ant's  demurrer  to  the  plalnttfTs  reply  should 
have  been  sustained.  It  was  a  case  where 
a  mortgasor  soi]«ht  to  quiet  his  title  against 
the  holder  of  his  mortage  <m  the  naked 
ground  that  the  d^endant  bad  lest  tlie  rl^t 
to  forecloee  tbe  mortgage  because  it  was 
barred  by  the  rtatute  of  limitations.  Tbe 
plaintiff  was  the  moving  party ;  he  avoided 
briiiglnK  upcm  the  record  Che  flsct  that  tbe 
statute  of  limitations  was  b^g  used  by  blm 
as  a  weapon  tn  [daoe  of  a  shield.  Be  did 
this  by  stating  merely  the  statutory  facts 
suffldent  to  show  a  cause  of  actlcMi  to  quiet 
title.  Hie  morUcasee,  for  bis  defense.  de> 
scribed  tbe  plalntlfTs  interest  as  that  <^  a 
mortgagor  who  had  not  paid  his  mortgage 
debt.  The  defendant  did  not  ask  to  have  bis 
mortgage  foredoeed,  nor  for  a  Judgment  en 
the  note,  nor  for  any  affirmative  relief,  but 
merely  asked  Judgment  in  his  favor  for  costs. 
As  said  In  the  opinion: 

"By  bis  answer  the  defendant  did  nothing  to 
relieve  the  plaintiff  of  his  embarrassment  He 
merely  defined  tiie  nature  and  extent  the 
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claim  which  til*  petition  charged  him  irith 
ma  king  by  supplyinc  a  brief  description  of  the 
faiBtnunenta  relating  to  it.  He  did  this  withoat 
indicating  that  any  canse  ot  action  had  ever 
acenied  to  him  upon  such  instruments,  without 
averring  that  they  created  any  lien  or  are  rtill 
enforceable,  witliont  asUtig  for  any  affirmative 
relief  in  hi*  favor  i^on  them.'*  78  Kan.  263, 
84  Pac.  982. 

The  reply  and  the  facts  shown  by  the  evi- 
dence disclosed  that  plaintiff  was  relying 
vgtm  ttte  statate  of  Umttatioiis  tor  tals  "right 
of  action."  Tbe  effect  of  sectloii  24  of  the 
general  statate  of  llmttatUms  was  not  in- 
Tolved,  and  the  language  In  the  oidnlon  with' 
respect  thereto  most  be  regarded  as  dictum. 

In  Bank  t.  Bay*  00  Kan.  G06, 18S  Pac.  584. 
On  anawer  aliased  that  the  promissory  notes 
sued  npiHi  were  i^ren  under  duress  prac- 
ticed by  an  agent  of  the  plaintiff,  and  the 
fiicts  were  asserted  not  only  as  a  defense  to 
the  petition,  but  as  a  cause  of  action  tor  the 
cancellation  of  the  notes  and  mortgagea  The 
reply  pleaded  the  bar  of  tiie  statute  of  limi- 
tations. While  it  was  conceded  In  the  opinion 
that  doress  la  a  m>ecies  of  fraud,  a  dlsttoc- 
tlon  was  drawn  between  duress  which  at- 
tacks the  wlU  directly  and  acte  of  fraud, 
which  are  barred  by  the  two-year  statute 
from  the  time  of  the  discovery.  It  was  held 
that  the  defoidants  wwe  oitltled  to  rely 
upon  the  duress  to  obtain  the  aflb^natlve 
relief,  as  well  as  a  mere  deCmse.  It  was  said 
In  the  <^alctt: 

**The  conclusion  which  the  conrt  has  reaciied 
lilcewise  makes  it  annecessary  to  approve  or 
disapprove  the  interpretation  of  section  24  of 
the  Code  of  Civil  Procednre  contended  tta  by 
the  plaintifC.  EkMnethlng  ^ras  said  upon  the  sab- 
Ject  in  the  case  of  Gibson  v.  Johnson,  78  Kan. 
261,  84  Pec.  982.  •  *  *  The  letter  of  the 
statute  apparently  makes  this  right  unavailable 
as  a  defense  to  the  foreclosure  suit.  Following 
the  current  of  authority,  it  was  held  in  the  case 
of  Thomas  v.  Rauor.  62  Kan.  068,  64  Pac.  80, 
that  the  statute  of  limitationa  applies  only  to 
those  who  seek  'relief  on  the  ground  of  fraud,* 
and  not  to  (me  defending  his  rights  on  Uie 
ground  of  fraud,  hut  the  section  of  the  Code  un- 
der consideration  was  not  referred  to.  Any 
solution  of  the  question  which  might  be  offered 
here  would,  of  course,  be  dictum."  00  Kan.  611, 
185  Pa&  685. 

Altliough  the  effect  of  sectlim  24  of  the 
Code  of  Civil  Procedure  upon  matters  of 
strict  defense  has  not  beoi  directly  deter- 
mined In  previous  decisions,  we  think  It  can- 
not  be  said  that  this  section,  which  has  been 
a  part  of  the  general  statute  of  limitatltms 
since  186S,  had  not  been  discovered  when 
the  former  decisions  were  made-  And,  more- 
over, we  are  fully  satisfied  that  by  the  former 
decisions  to  which  we  have  referred  the 
court  Is  committed  to  the  general  doctrine, 
almost  universally  recognized  by  the  courts 
and  text-writers,  that  there  Is  a  substantial 
distinction  between  pure  defenses  and  those 


where  affirmative  rell^  Is  sought,  and  that 
statutes  of  limitation  are  not  Intended  to 
affect  strict  defenses.  Stump  v.  Buruett, 
supra. 

In  Coale  v.  Oampbell,  58  Kan.  480.  482, 
49  Pac  004,  605.  where  a  tax  deed  bolder 
brought  ejectment,  the  turning  pc^t  In  the 
case  was  this  distinction  between  affirma- 
tive  defenses  and  pure  defoises.  In  the 
opinion  it  was  said: 

"In  this  case  the  holder  of  Hie  tax  title  is  not 
merely  defending  an  action  brought  to  recover 
poasession  of  the  land  from  him  or  to  declare 
his  deed  invalid,  bat  is  seeking  to  recover  land 
in  the  possessicHi  of  another." 

In  reference  to  Walker  t.  Bob,  supra,  the 
court  used  this  language: 

"The  decision  Is  rested  Mt  the  ground  that  the 
holder  of  the  tax  deed  may  invoke  section  141 
for  purposes  of  defenM,  Imi  not  of  attack. 
[Italics  ours.]  In  this  case,  Campbell,  as  plain- 
tiff, invited  this  section  for  the  purpose  of 
building  a  .title  and  aiding  him  in  recovering 
possession  of  the  land."  68  Ken.  483,  49  Pac. 
606. 

Of  course,  both  statutes  of  limitation,  the 
one  limiting  actions  for  relief  on  the  ground 
of  fraud  (Gen.  Stat.  1916,  |  6907  [Code  Civ. 
Proc.  I  17]).  and  section  24  of  the  general 
statute  of  limitations,  whldi  refers  to  the 
"provisions  of  any  statute"  (of  llndtations), 
must  be  construed  together.  It  is  hardly 
conceivable  that  the  Legislature  Intended  by 
section  24  to  deprive  a  party  from  Interpos- 
ing any  matter  of  pare  defense  that  he  might 
have  to  an  action  brought  against  htm.  The 
section  refers  not  only  to  defendants,  but  to 
plaintiffs  and  to  all  parties.  When  a  right  of 
action  Is  barred  by  the  provisions  of  any  atkt!- 
ate,  It  shall  be  unavailable  either  as  a  cause 
of  action  or  ground  of  defuse.  Tbe  plaintiff 
cannot  use  the  barred  "rl^t  of  action"'  as  a 
cause  of  action,  nor  can  a  d^«idant  use  a 
barred  "rlgjit  of  action"  as  a  d^^se— that 
Is.  as  a  basis  or  ground  of  a  set-off  or  coun- 
terclaim— nee  It  as  a  right  of  actton;  but 
any  matter  ari^g  out  of  the  transactlou  or 
contract  sued  upon  may  be  used  to  defeat  the 
plaintiffs'  right  to  recover. 

In  a  decision  holding  that  a  statute  limit- 
ing the  time  for  the  bringing  of  an  addon  fUr 
relief  on  the  ground  of  fraud  Is  not  applica- 
ble to  mere  defuses,  It  was  also  held  that  the 
principle  Is  a  two-edged  sword,  which  cute 
both  ways,  and  either  party  may  take  advan- 
tage of  It.  tx>ulsvllle  Banking  Co.  v.  Butiban- 
an,  117  Ky.  976, 80  S.  W.  193.  4  Ann.  Cas.  029. 
The  action  was  on  a  promissory  note  where 
the  defendant  set  up  as  defense  a  discharge 
in  bankruptcy.  Jhe  plaintiff  reidled  In 
avoidance  of  sudi  discharge  that  the  money 
for  which  the  note  was  given  was  procured 
by  fraud;  whereupon  defoidant  rejoined 
that  the  fraud  complained  of  was  barred  by 
limitation.  The  rejoinder  was  held  to  be  bad 
as  directing  the  Umltati(m  to  the  defwse. 
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and  not  to  Hie  cause  of  action;  It  not  beins 
necessary  for  plaintiff  to  allege  or  prove  tbe 
frand,  except  to  arold  the  defense  of  the  dls- 
charge  In  bankruptcy. 

In  Amater  t.  New,  33  S.  G.  28,  U  S. 
386,  8  L.  B.  A.  087,  In  stating  the  reasons 
W07  either  part^  may  rely  npon  a  statute  of 
limitations'  strictly  for  defense  to  some  claim 
asserted  by  the  other.  It  was  said: 

"Tbe  defendants  undertook  to  show  a  supe- 
rior title  in  themBelveB  under  tbe  deed  In  qnes- 
tioD,  and  surely  tbe  plaintiff  was  entitled  to 
show  any  defect  in  tiiat  deed  which  would  ren- 
der it  iDBUffident  to  vest  title  In  the  defendants, 
either  by  showing  that  It  was  not  under  seal, 
or'  not  executed  in  the  presence  of  two  subscrib- 
ing witnesses,  or  that  the  grantor  was  non  com- 
pos, or  that  it  was  not  recorded.  If  so,  why  may 
it  not  also  be  shown  that  it  was  void  for  fraud? 
I  do  not  understand  that  It  was  ever  the  rule 
that  a  deed  or  other  instrumoit  could  not  be 
attacked  for  fraud  after  the  lapse  of  the  pre- 
scribed time  in  any  way,  but  only  that  it  could 
not  be  attacked  by  an  action  instituted  for 
that  purpose.  *  *  *  I  an  unable  to  under- 
stand upon  what  principle,  either  of  law,  equity, 
or  good  morals,  one  who  had  made  out  a  prima 
facie  case  for  the  relief  be  demands  can  be  for- 
bidden  from  showing  that  the  defense  set  up 
against  bis  claim  is  founded  in  fraud  simply  be- 
cause such  fraud  has  been  committed  so  long 
ago  as  to  bar  an  action  brought  to  obtain  relief 
from  such  fraud ;  and  I  do  not  think  any  case 
can  be  found  which  would  sanctioii  such  a  doc- 
trine." 

In  Wllhlte  et  al.  T.  Hamrlck.  02  Ind.  594, 
it  was  held,  where.  In  an  action  for  the  re- 
covery of  real  estate,  the  defendant  answers 
setting  up  that  tbe  conveyances  were  ex- 
ecuted for  the  purpose  of  hindering  and  de- 
fraudlng  creditors  of  the  original  grantor,  a 
r^ly  that  the  alleged  fraud  was  cMomitted 
more  than  six  years  before  the  commence- 
meqt  of  tbe  suit  Is  bad  on  demurrer,  for  tbe 
reason  that  the  limitation  pleaded  is  not  ap- 
pllcable  to  matters  of  pare  defense. 

In  Groesbeck  v.  Seeley,  13  Mich.  329,  342, 
Justice  Campbell,  referring  to  statutes  of 
limitation,  said : 

"The  law  does  not  compel  any  man  who  is  un- 
assailed  to  pay  any  attention  to  unlawful  pre- 
tenses which  are  not. asserted  by  possession  or 

suit." 

Id  Baker  v.  KeUey,  11  Minn.  480,  495  (Gil. 
'356),  in  an  opinion  1^  Chief  Justice  WilBon, 
It  was  said : 

"It  is  not  necessary  for  a  party  in  the  enjoy- 
ment of  his  rights  to  institute  any  proceedings 
against  an  adverse  claimant,  and  to  require  him 
to  do  so  would  be,  in  many  cases,  imposing  a 
grievous  and  expensive  burden.  A  law  requir- 
ing a  party  to  take  such  action  is  not,  nor  has  it 
any  analogy  to,  a  statute  of  limitation.  Stat- 
utes of  limitation  only  operate  as  an  eztinguisb- 
ment  of  a  remedy,  and,  of  course,  can  have  no 
application  to  a  party  who  neither  seeks  nor 
needs  a  remedy." 


Ittl7  R.  C.  Ix  746,  it  Is  said: 

"The  general  rule  is  that  statutes  of  limita- 
tion axe  not  applicable  to  defenses.  *  *  *  It 
should  be  noted,  however,  that  tbe  rule  under 
eonddeiatiui  applies  wly  In  the  case  of  strict 
defenses,  and  has  no  application  to  and  does  not 
govern  cases  of  set-off  or  counterclaim.'* 

In  25  Cy&  1063,  It  is  said: 

"Pure  defenses  are  held  not  to  be  barred  by 
tbe  statute  of  limitations." 

In  both  Ruling  Case  Law  and  Gyc,  supra, 
many  authorities  are  cited  sustaining  this 
general  rule,  and  none  are  cited  as  holding  to 
the  contrary.  So  far  as  we  have  been  able  to 
discover,  Oklahoma  Is  the  only  state  which 
has  a  statutory  provision  which  reads  the 
same  as  our  section  24.  and  Oklahoma  adopt- 
ed it  from  our  stat^  and  we  find  no  decisions 
from  their  court  construing  the  section.  New 
York,  however,  has  a  provision  In  Its  statute 
of  limitations  which  is  substantially  the  same 
as  our  sectltm  24.  The  New  Tork  statute 
reads: 

"A  cause  of  action,  upon  which  an  action  can- 
not be  maintained  as  prescribed  in  this  title, 
cannot  be  effectually  interposed  as  a  defense  or 
countercUim."  Gilbert's  Ana.  Code  tUlQ,  i 
397. 

It  appears  that  this  section  was  Incorporat* 
ed  In  the  New  tatlt  Code  In  the  rerlslini  of 
1876.  It  has  remained  tha<e  through  numer* 
oua  revisions  of  tlie  Code.  We  have  been 
imaUe  to  find  any  New  Xork  decision  In 
wbldi  the  section  has  been  construed. 

[i-7]  Ordinarily,  where  dther  part7.  plain- 
tiff or  deftedanl^  daims  a  superior  ri^t  or 
title  by  virtue  of  an  Instrument  of  writing  or 
contract  of  any  kind,  the  opposing  party  may 
attack  the  validity  of  such  Instrument  or  con- 
tract by  showing  any  fact  which  tends  to 
Impeach  its  force  and  effect;  and  we  think 
that,  r^ardless  of  any  statute  of  limitations, 
a  deed  or  Instnunent  or  contract  upon  whldi 
an  action  or  right  is  based  may  be  attacked 
for  fraud  after  the  lapse  of  tbe  prescribed 
time,  provided  the  party  making  the  attack 
does  BO  merely  for  a  defense,  and  no 
affirmative  relief  thereby. 

Our  own  case  of  Thomas  v.  Raner,  supra, 
is  cited  in  a  note  lu  4  Ann.  Cas.  933,  In  sup- 
port of  the  rule  that— 

"The  statute  of  limitations  is  a  bar  to  the  rem- 
edy only,  and  does  not  extinguish,  or  even  Im- 
pair, the  obUgation  of  tbe  debtor." 

The  Circuit  Court  of  Appeals  of  Oie  El^th 
Circuit  held,  In  Williams  v.  Neely,  134  Fed. 
1,  13,  67  C.  C.  A.  171,  69  L.  R.  A.  232,  that  a 
defense  on  the  ground  that  there  had  been  a 
breach  of  a  covomnt  against  incumbrances 
on  the  land  for  the  purcbase  price  of  which 
the  note  was  givoi  Is  not  barred  by  t|ie  stat- 
ute of  limitations,  because  the  defense 
attaches  to  and  inheres  In  the  note  Itself,  and 
while  the  cause  of  action  upon  that  obliga- 
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Uwi  $arrlYeB,  tbe  defoise  lives  and  runs  with 
it,  although  an  affirmative  action  upon  the 
subject  of  the  defense  may  be  barred  by  the 
statute  of  Umltatlons. 

As  well  said  by  the  Supreme  Court  of 
South  Carolina: 

"Such  a  defense  grown  out  of  the  contract  it- 
self, which  is  the  cause  of  action,  and  is  not 
barred  by  the  statute  of  limitations.  It  would 
be  manifestly  aojust  to  permit  the  vendor  to  en- 
force a  sutwistiDg  contract,  and  deny  to  the 
purchaser,  from  lapse  of  time,  a  defense  involT- 
int  the  Talidltr  of  ft  at  its  inc^tion."  Evans 
V.  Xonsne,  S  Rldi.  (S.  O  113,  115. 

It  £oUo««  that  the  defendants  were  enti- 
tled to  interpose  the  defense  of  fraud  and  it 
was  error  to  refuse  to  make  tbe  requested 
finding  of  fact  upon  the  qnestl<m  of  fraud. 

The  Ju^nwit  is  reversed,  and  the  cause 
Tonanded  fbr  another  trlaL 

JOHNSTON,  C.  3^  and  BfASON,  WEST, 
MABSHALU  and  DAWSON,  JJ.  concurrlnK. 

PORTBB,  J.  (ccmcurrlns  spedally).  XSX^ 
on  reasons  additional  to  those  stated  in  the 
(pinion.  I  think  the  statute  of  limitations 
had  not  barred  defraidants'  right  to  set  up 
frand  in  the  execution  of  the  Instrument. 
The  trial  court  held  that  the  defense  of 
fraud  was  barred  because  more  than  two 
years  elapsed  from  the  time  of  the  discov- 
07  of  the  fraud  and  the  time  defendants 
filed  their  answer.  PlalntUTa,  however,  com- 
menced the  action  within  less  thfui  two 
years  tuna  the  time  defendants  discovered 
the  fraud.  The  great  wels^t  of  authority 
sustains  the  doctrine  that  in  pleading  the 
statute  of  limitations,  even  to  a  counter- 
claim, it  must  be  shown  that  the  bax  of  the 
statute  had  matured  when  the  original  suit 
was  commenced,  and  It  is  not  sufficient  to 
allege  that  It  was  barred  when  the  counter- 
claim was  filed.  If  the  counterclaim  or  set- 
off is  not  barred  at  the  commencement  of  the 
action  in  which  it  Is  pleaded,  it  does  not 
become  so  afterward,  during  the  pendency  of 
that  action.  Brumble  v.  Brown,  71  N.  C 
513 ;  StlllweU  T.  Bertrand,  22  Ark.  875;  Me- 
Swing  V.  James,  36  Ohio  St  152;  'Walker 
V.  Clements,  15  Q.  B.  N.  S.  1046;  Dunn  v. 
Bell,  85  Tenn.  582,  4  S.  W.  41;  Williams 
V.  r>enolr,  S  Baxt.  (Tenn.)  395;  Eve  v.  Louis, 
fil  Ind.  457;  17  R.  C.  L,  746;  25  Cyc.  1312. 

To  this  rule  an  exception  is  generally  rec- 
ognized, but  the  exception  applies  only  to 
claims  set  up  by  one  defendant  against  a 
codefendant. 

"A  suit  by  one  defendant  against  a  codefend- 
ant prosecuted  by  a  cross-bill  or  similar  pro- 
ceeding in  the  original  suit  is  'commenced'  when 
the  answer  or  crosS'biU  setting  up  the  claim 
is  filed."  19  A.  &  E.  Ena  of  Law,  2S9. 

In  the  case  of  Insurance  Co.  v.  Butlene,  51 
Ean.  764,  33  Pac.  467  (syl.  1),  It  was  ruled: 


"Where  certain  defendants  seek  to  enforce 
their  demands  against  a  codefendutt,  as  to  sudi 
demands  the  aeti<m  wlU  -be  deemed  commenced 
as  of  the  time  when  their  answers  setting  up 
such  deoiands  are  filed." 

Toby  r.  Allen,  8  Kan.  *S9d,  has  been  cited 
as  holding  that  for  all  purposes  the  statute 
of  limitations  runs  against  a  defendant's 
claim  until  his  answer  or  cross-petition  is 
filed,  but  all  that  was  involved  was  the 
same  question  decided  in  Insurance  Co.  v, 
Bullene,  supra. 

In  19  A.  &  E.  Enc.  of  Law,  258.  It  is  said: 

"The  pendency  of  the  suit  operates  to  suspend 
the  statute  as  to  all  parties  thereto  so  far  as  the 
subject-matter  of  the  suit  is  eonceraed." 

BtHtCH,  J.  (dlssenthig).  I  am  unable  to 
concur  in  an  opinion  whlc^  in  my  judgment, 
has  the  effect  of  a  judicial  repeal  of  a  per- 
fectly plain  statute.  The  statute  raids  a* 
follows: 

"When  a  right  of  action  is  barred  by  the  pro- 
visions of  any  statute,  it  shall  be  unavailable 
either  as  a  cause  of  action  or  ground  of  de- 
fense." av.  Code,  S  24. 

This  is  the  concluding  section  of  the  eea- 
eral  statute  of  limitations.  In  this  state 
statutes  of  limitations  are  statutes  of  re- 
pose. For  a  variety  of  reascms  it  is  con- 
sidered bad  policy  to  permit  court  Investlga- 
tlxm  of  old  woes,  and  so  the  Le^slature  toalk 
up  the  subject  and  fixed  the  tlmra  within 
which  civil  actions  may  be  commenced.  Ttie 
fbrms  of  expression  were: 

"Civil  acti<Hi6  can  only  be  commenced  with- 
in the  periods  prescribed  in  this  article."  Sec- 
tion 14  (Gen.  Sl  1916,  {  6904). 

"Actions  for  the  recovery  of  real  ^^erty 
•  *  •  can  only  be  brought  within  the  periods 
hereinafter  prescribed."-  Section  15  (Gen,  St 
1916,  S  6905). 

"Civil  actions,  other  than  for  the  recovery  of 
real  property,  can  only  be  brought  within  the 
following  periods."   Section  17. 

When  the  Legislature  had  finished  with 
the  commencement  of  actions,  it  turned  to 
defenses.  The  public  policy  Is  the  same, 
whether  the  stale  subject  be  revived  on  one 
side  of  a  case  or  the  other.  Witnesses  have 
dispersed,  documents  have  been  lost,  mem- 
ories have  become  hazy,  and  all  the  other 
reasons  for  repose  exist  as  well  In  one  in- 
stance as  the  other;  so  the  article  closed 
with  section  24,  which  extended  the  policy 
so  as  to  forbid  assertion  of  claims  as  de- 
fenses which  could  not  be  asserted  as  causes 
of  action  for  affirmative  relief. 

Let  us  follow  the  process  by  which  nullifi- 
cation of  this  statute  is  accomplished. 

The  case  of  Walker  v.  Boh,  32  Kan.  354, 
4  Pac.  272,  la  cited.  The  action  was  one  by 
a  claimant  under  a  tax  deed  to  gulet  his 
title  against  the  original  owner.  The  deci- 
sion, so  ^ar  as  applicable  to  this  case,  in- 
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terpreted  just  one  st&tnte,  and  no  other. 
That  statute  waa  section  141  of  the  tax  law. 
The  section  was  quoted  In  full  as  follows: 

"Any  nit  or  proceeding  against  the  tax  pur- 
ehaaer,  bts  beira  or  aasigDB,  for  the  rpcover; 
at  land  sold  for  taxes  (or  to  defeat  or  avoid  a 
jnle  or  coDTeyance  of  land  for  tazral.  except  in 
cases  where  the  taxes  have  boen  paid  or  the 
land  redeemed  as  provided  by  law,  shall  be  com- 
menced  within  five  rears  from  the  time  of  re- 
cording the  tax  deed,  and  not  thereafter."  82 
Kan.  358,  4  Pac.  276. 

Hie  court  then  proceeded  to  discuss  the 
statute  as  follows: 

"How  it  may  be  that  this  limitation  has  so 
run  in  favor  of  the  ptaintifTs  tax  dmJ  that  no 
person  can  maintain  an  action  against  him  for 
the  recovery  of  the  land,  or  to  defeat  ur  avoid 
his  tax  deed.  But  this  is  not  such  so  action. 
This  is  not  an  acdon  'agaituf  the  plaintiff, 
but  it  is  an  action  broaght  by  himself  and  in 
his  own  favor ;  nor  is  it  an  action  brought  to 
recover  the  land  or  to  defeat  or  avoid  the  tax 
deed,  but  it  is  ,an  action  simply  to  quiet  title 
upon  the  assumption  that  the  tax  deed  is  valid, 
and  rirtualiy  to  boltiter  op  and  sustain  the  tax 
deed;  and  the  defendant  is  simply  defendant, 
and  is  not  aslcing  for  any  atBrmative  relief. 
Now  it  does  not  seem  Chat  this  limitation  reach- 
es any  such  case  as  this,  l^is  statute  seems 
to  be  enacted  to  prevent  perHona  from  Ut$tit«t- 
ing  proceedings  to  defeat  or  avoid  tax  deeds 
after  the  five  years  have  elapsed,  but  it  does 
not  seem  to  be  enacted  for  the  purpose  of  pre- 
venting persons  from  defending  their  rights 
When  attacked."  S2  Kan.  358.  4  Pac.  275. 

Thb  Italics  In  this  quotation  are  not  mine. 
Hie  court  bad  Its  own  notlmi  of  what  words 
should  be  emphasized,  and  altogether  failed 
to  stress  those  which  the  majority  opinion 
now  imderscores.  Not  once  did  the  court 
depart  from  the  language  of  the  particular 
statute,  and  enter  upon  a  consideration  of 
the  CItU  Code  limitations,  or  upon  a  general 
Interpretation  of  statutes  of  limitation.  The 
language  wa^  "this  llndtatlon,"  "tbe  Bta^ 
ute,"  'this  statnte,"  and  the  holding  clearly 
expressed  in  tbe  syllabus  was  that,  in  an 
action  by  a  tax  purchaser  to  quiet  his  title, 
the  limitation  contained  In  section  141  of  the 
tax  law  was  not  a  bar  to  a  defense  by  the 
original  owner  that  the  tax  proceedings  were 
Irregular.  Section  24  of  tbe  Civil  Code  was 
no  more  In  the  mind  of  the  court  than  a 
league  to  enforce  peace,  and  there  Is  not  tbe 
slightest  utterance  anywhere  In  the  opinion 
Indicating  that  tbe  court  either  consulted  or 
Intended  to  adopt  a  general  rule  that  our 
statute  of  limitations  applies  to  causes  of 
action  only,  and  not  to  defenses. 

In  tbe  majority  opinion  a  distinction  is 
attempted  to  be  made  between  what  are 
called  afflrmative  defenses  and  what  are  call- 
ed pure  defenses.  The  Legislature  made 
none.  The  word  "defense"  has  a  settled 
meaning  in  the  law,  and  Its  primary  mean- 
ing is  precisely  that  which  the  majority 
would  attadi  to  pure  defense: 


'*i>^«nfl«L— That  wUdi  Is  offered  and  alleged 
by  the  party  proceeded  against  in  an  action  or 
soft  as  a  reason  in  law  or  fact  why  the  plain- 
tiff should  not  recover  or  establish  what  be 
seeks;  what  is  put  forward  to  defeat  an  ac- 
tion."   Black's  Law  INctionary  (2d  Ed.)  p. 

Parties  to  a  lawsuit  either  attack  or  de- 
fend. They  attack  whenever  they  deinond 
affirmative  relief,  whether  they  be  plaintiET 
or  defendant,  and  it  Is  a  misnomer  to  call 
the  demand  for  affirmative  relief  made  hy  a 
defendant  who  has  turned  on  the  plaintiff 
an  afiirmative  defense.  It  is  the  nature  of 
the  subject  in  controversy,  and  not  tbe  posi- 
tion of  the  parties  or  the  prayer  for  relief, 
which  deteruiiues  whether  or  not  tbe  stat- 
ute of  limitations  applies.  'nUs  doctrine 
was  aimounced  as  early  as  1866*  In  the  case 
of  Toby  V.  Allen.  3  Kan.  880^  412,  lu  wbich 
the  court  said: 

'TTbe  statute  of  limitations  of  this  ststc,  un- 
like the  English  statute,  and  that  of  some  tA 
tbe  states  copied  therefrom,  applies  directly  to 
the  subject  of  the  controversy;  to  the  predicate 
of  Xhts  action  sought  to  be  taken  in  the  proceed- 
ing. And  it  can  make  no  difference  what  may 
be  the  teclmical  position  in  this  suit,  whether 
plaintiff  or  defendant,  of  the  party  seeking  to 
enforce  the  claim.  If  It  be  such  as  n<(|uires 
affirmative  action  on  the  part  of  the  individnsl 
seeking  to  enforce  it,  it  is  wholly  immaterial 
whether  be  occupies  the  position  of  plalntilf  or 
defendant.  Tbe  probibitioa  of  the  statute  ap- 
plies with  equal  force  to  it,  be  be  in  either  por- 
tion, so  that  it  is  wholly  unnecessary  to  in- 
quire whether  the  claim  is  properly  the  sul>- 
ject  of  an  original  action,  of  a  set-off,  counter- 
claim, or  cross-petition.  In  either  event  tbe 
operation  of  the  statute  Is  precisely  the  same." 

It  is  donentary  that  fraud  must  be  plead- 
ed and  must  be  proved  fay  tbe  par^  alleging 
It  A  defendant  who  desires  to  defeat  the 
pbtinttfl  on  that  ground  must  take  afllnna- 
tive  action,  not  only  to  make  tbe  charge  the 
subject  of  controversy,  but  to  sustain  the 
diarge,  and  the  prohibition  of  tbe  statute 
applies  with  tbe  same  force  as  If  the  defend- 
ant added  a  prayer  for  afflnnatlve  relief. 

If  section  24  had  been  omitted,  tbe  statute, 
which  up  to  that  point  bad  referred  to  tbe 
commencMnent  of  actions,  might  well  have 
been  interpreted  as  not  applying  to  defens- 
es; but  when  the  Legislature  said  that, 
when  a  rl^t  which  might  be  enfor  -ed  In 
court — as,  for  example,  right  to  ivlief  on 
account  of  fraud — is  barred.  It  shall  be  un- 
available either  as  cause  of  action  or  (rmund 
of  defense.  It  foreclosed  any  such  interpre- 
tation. 

The  case  of  Thomas  v.  Rauer,  62  Kan.  568, 
64  Pac.  80,  is  dted  as  directly  in  point 
Fortunately,  or  unfortunately,  the  writer  of 
the  opinion  in  that  case  gave  a  reason.  It 
rested  on  a  decision  of  the  Court  of  Appeals, 
the  syllabus  of  which  was  quoted,  and  is  re- 
produced In  the  majority  opinion.  The  syl- 
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labns  is  to  fbe  effect  tbat  the  statute  bar- 
ring relief  on  the  ground  of  fraud  applies 
<mly  when  the  party  against  whom  the  stat- 
ute is  uiged  Is  obliged  to  plead  fraud,  or  to 
prove  fraud,  to  «itltle  him  to  relief.  Sec- 
tion 24  of  the  Code  was  not  referred  to,  and 
was  as  remote  from  the  mind  of  the  Court 
of  Appeals  as  It  was  from  the  mind  of  this 
court  in  Walker  t.  Boh,  supra.  Suppose, 
however,  that  in  order  to  defeat  HablUty  on 
a  note  confessedly  executed,  delivered,  due. 
and  unpaid,  the  maker  were  obliged  to  pttAd 
and  to  prove  fraud  In  obtaining  the  note. 
What  application  would  the  decision  ot  the 
Court  of  Appeals  have?  By  clear  Implica- 
tion the  statute  of  limitations  would  apply. 
In  any  event,  as  amicus  to  the  Court  of  Ap- 
peals, I  desire  to  protest  against  shifting 
rasponsiblllty  for  ruin  of  section  24  of  the 
Code  to  its  shoulders. 

In  the  case  of  Thomas  v.  Raun*.  supra,  this 
court  merely  trod  in  the  tracks  of  the  Court 
of  Anienls.  utterly  obUvlous  to  the  exist- 
ence of  section  2i. 

The  cases  of  Coale  v.  Campbell,  58  Kan. 
480,  49  Paa  604,  and  Stump  v.  Burnett.  67 
Kan.  B89,  73  Pac.  894,  were  tax  deed  cases 
which  simply  followed  Walker  v.  Boh,  supra, 
in  the  Interpretation  of  section  141  of  the 
tax  law. 

The  forgoing  are  all  the  decisions  of  this 
court  relied  on  as  committing  the  court  to 
the  doctrine  tbat  statutes  of  limltotlon  do 
not  apply  to  defenses.  Not  one  of  them 
touches  even  ranotely  the  subject  of  the 
meaning  and  effect  of  section  24.  Why  Is 
this  court  committed  to  an  Interpretation  of 
a  statute  by  decisions  wbidi  do  not  consider 
the  statute  at  aU? 

The  majority  opinion  Indicates  its  own 
view  of  dictum.  In  the  case  of  Gibson  v. 
Johnson,  73  Kan.  261,  84  Pac.  9S2.  the  plain- 
tiff commenced  a  stetutory  action  to  quiet 
tiUe.  The  defendant  answered  that  he  was 
in  possession  under  ft  mortgage  given  by  the 
plaintiff,  which  had  not  been  paid.  The  re- 
ply was  that  the  mortgage  was  barred  by 
the  statute  of  limitations.  There  was  a  de- 
murrer to  the  reply.  The  plaintiff  thus 
•sought  to  gain  by  indirection  the  advantage 
of  facts  which  would  defeat  recovery  if  he 
em  bodied  them  In  his  petition.  It  became 
necessary,  therefore,  in  order  to  ascertain 
the  true  relation  and  application  of  the  stat- 
ute of  limitations  to  the  suit,  to  determine 
what  was  and  what  was  not  defense.  Coun- 
sel for  plaintiff  In  the  suit  cited  and  relied 
on  the  very  provision  of  the  Code  now  un- 
der consideration.  Not  only  that,  he  quoted 
in  his  brief  from  a  decision  of  this  court 
Interpreting  that  provision  in  a  manner  di- 
rectly contrary  to  the  present  view  of  the 
majority.  The  quotatlout  which  was  from 
Hogabo(»u  T.  Flower,  07  Kan.  41,  72  Pac. 
M7,  follows: 

"Another  cmtention  is  that  in  an  action  to 
quiet  title  to  real  eetete  the  iJalntlg  cannot  in- 


terpose the  statnte  of  Iiniltat{(His  against  a  de* 
fendant  uHirtcagee.  Section  4458  of  the  Qen- 
oral  Statotes  ^  1901  provides  that,  *whai  a 
right  of  action  is  barred  by  provisions  of  any 
statute,  it  sbaU  be  onavailable  either  as  a  cause 
of  action  or  a  ground  of  defense.'  This  provl- 
fiioQ  is  broad  enoogh  to  include  all  actions, 
whether  legal  or  equitable.  A  right  of  action 
tbns  barred  is  dead  for  all  purposes  while  the 
bar  continues.  Courts  cannot  revitalize  it  or 
give  it  force;  It  is  as  if  no  such  right  had  ever 
existed.  It  Is  of  no  Importance  bow  or  by 
whom  it  is  Iffoivht  np<ni  the  record;  It  Is  no 
more  potent  to  defeat  a  recovery  than  it  is  to 
sostain  one."    Briefs,  7S  Kan.  voL  S. 

The  argufnent  of  counse!  was  pertinent, 
and  could  not  be  Ignored.  It  was  discussed, 
and,  contrary  to  the  statemoit  In  the  ma- 
jority opinion,  what  waa  said  on  the  subject 
was  not  dictum. 
Concede,  however,  tbat  the  dedFdon  might 

'  have  been  made  without  reference  to  the 
statute.  We  have  then  a  case  which  is  not 
authority  on  the  interpretation  of  the  stat- 
ute, because  the  statute  might  have  been  left 

I  out  of  account.  How  does  It  come  tliat  the 
court  Is  Irrevocably  committed  to  a  contrary 
Interpretation  of  the  same  statute  by  ded- 

,  slons  which  undeniably  did  leave  It  out  of 
account? 

Contrary  to  the  declarnttnn  of  the  ma- 
jority opinion  that  the  statnte  has  not  been 
,  held  to  apply  to  pure  defences,  so  called.  It 
j  was  so  held  in  the  case  of  Donald  v.  Stybr, 
'  65  Kan.  678,  70  Pac.  650,  the  first  case,  so 
far  as  known.  In  which  the  statute  was  con- 
sidered. The  action  was  one  to  quiet  title. 
The  answer  set  up  facts  which  disclosed  a 
right  to  redeem,  barred,  however,  by  the 
statute  of  limitations.  Tbe  court  considered 
the  answer  In  both  aspects,  as  an  afflrmatlTe 
defense  authorizing  a  decree  permitting  re- 
demption, and  as  a  pure  defense  defeating 
the  plalnttlTs  suit,  without  more.  The  stat- 
ute was  applied,  and  it  was  held  the  answer 
uelther  stated  a  cause  of  action  to  redeem 
nor  a  defense  to  the  suit  to  quiet  title. 
This  case  is  not  referred  to  In  the  niajorlty 
opinion. 

The  case  of  Hogaboom  v.  Flower,  67  Kan. 
41,  72  Pac.  547,  referred  to  above.  Is  not 
mentioned  In  tbe  majority  opinion.  In  that 
case  counsel  for  defendant  quoted  tbe  stat- 
ute, ai^lled  It  in  argument,  and  said: 

'This  statute  apparently  means  what  it  says, 
and  it  is  so  plain  that  there  can  be  no  miatak- 
hig  its  meaning."   Briefs,  67  Kan.  vol.  S. 

The  language  of  tbe  opinion  sbowa  that 
the  court  agreed  with  counsel. 

The  ref^nce  in  the  majority  opinion  to 
the  general  rule  recognized  by  text-writers 
and  the  decisions  of  other  states  merely  adds 
to  the  length,  and  not  to  the  strength,  of  the 
opinion,  because  no  text  and  no  decision  hav- 
ing under  consideration  a  statnte  of  limita- 
tions like  that  of  Kansas  la  produced. 

The  result  is  the  majority  opinion,  which 
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purports  to  rest  <m  aattiorlt7  and  Inferencea 
derived  therefrom,  la  unsupported  by  any 
autbority,  trom  E^ansas  or  elsewhere^  On 
the  other  band,  on  three  occasions  when  the 
statute  has  been  directly  Inrolred  and  specif- 
ically considered,  the  court  has  Interpreted 
it  according  to  Its  plain  and  simile  terms, 
according  to  the  p<dlcy  It  was  enacted  to 
promote^  and  contraiy  to  the  majority  view. 


(SE  N.  H.  SH) 

STATE!  T.  JACOBT.    (Mo.  2238.) 

(Supreme  (^rt  of  Ner  Mexico.   April  7, 
1919.) 

(SyUahuM  hv  Ike  ComrtJ 

1.  GsnairAL  Law  «=b186— Foskeb  Jeopabdt 
— Matbbial  Vabianck  iir  Foemkb  Pbosecu- 

TION. 

Where  there  is  a  material  Tariance  between 
the  allegation  and  the  proof,  and  the  defendant 
ia  for  that  reason  acquitted,  the  acquittal  is  not 
a  bar  to  a  further  prosecution  under  an  indict- 
ment charging  the  offenee  acc(»ding  to  the  fact. 

2.  Denial  or  CoNTiNUAncE. 

The  facte  attending  the  denial  of  a  continu- 
ance ocamined,  and  held  to  authorize  the  action 
of  the  court 

8.  OVEBBUXJNQ    OF  ChAIXENQES    FOB  CAUSE. 

The  examination  of  jurors  as  to  their  free- 
dom  from  bias  and  prejudice  examined,  andAeld 
to  justify  the  action  of  the  court  in  overruling 
challenges  for  cause  by  appellant. 

4.  CJbiminal  Law  ^»636(6)  —  ABOUHEnr  of 
DisTBicT  Attobkbt— Absence  or  Defemd- 
AirT. 

Where  the  appellant  bad  been  admitted  to 
baU  and  voluntarily  absented  himself  from  the 
trial  for  a  minute  or  two  after  the  time  to  which 
the  court  bad  adjourned,  it  was  not  error  to  al- 
low the  district  attorney  to  proceed  with  his 
closing  argument  to  the  jury  in  i^tpeUant'a  ab- 
sence. 

(AddMonal  BpUabtu  hj/  Editorial  Stalf.) 

5.  Cbiuiaal  Law  ^=»603(2)— Cohtihuancb— 
Okal  Application. 

Where  the  court  after  a  colloquy  with  coun- 
sel for  defendant  announced  that  defendant  had 
no  ground  for  a  motion  for  a  continuance,  which 
was  in  fact  only  a  verbal  application  to  the 
court,  itB  action  is  not  reviewable  on  appeal. 

Appeal  from  District  Oonrt,  San  Miguel 
County;  D.  J.  Leahy,  Judge. 

Sol  Jacoby  was  convicted  of  unlawfully 
buying  and  receiving  stolen  property,  and  he 
appeals.  Affirmed. 

Geo.  H.  Unnker,  of  Las  V^s,  for  appel- 
lant 

H.  L.  Patten,  Atty.  (Jen.,  and  C  A.  Hatch, 
Asst.  Atty.  Geo.,  for  the  State. 


PABKEB,  a  J.  Appellant  was  Indicted 
at  the  May  term,  1916.  of  the  district  court 
of  San  liUguel  county,  charging  him  with 
unlawfully  buyiug  and  recdvins  stolen  pn^ 
arty.  The  propnty  was  alleged  to  be  Qiat  of 
the  Atchison,  Topeka  &  Santa  V6  Rallzoad 
Company,  a  corporation.  At  the  following 
June  term  he  was  acqnitted.  At  the  same 
term  be  was  reindicted  by  the  grand  jury 
for  the  same  oflfense,  but  the  property  was 
charged  to  be  the  pr<H)erty  «f  the  Atchison,. 
Topeka  A  Santa  F6  Railway  Company.  Upon 
this  indictment  the  appellant  was  tried  and 
convicted  and  sentenced  to  the  penitentiary, 
from  which  Judgment  this  appeal  was  taken. 

[1  ]  1.  The  appellant  before  trial  withdrew 
his  plea  of  not  guilty  and  filed  a  plea  of 
former  acquittal.  Tbe  plea  In  bar,  by  rea- 
son of  the  former  acquittal,  was  denied  by 
the  court  upon  the  ground  that,  as  it  ap- 
peared from  the  two  Indictments  the  owner- 
ship of  the  property  was  different  In  the  two 
cases.  It  being  charged  in  the  first  indict- 
ment to  be  the  property  of  the  "railroad" 
company  and  In  the  second  Indictment  to  be 
the  property  of  the  "railway"  company. 

In  this  action  tbe  district  court  was  evi- 
dently correct  A  former  acquittal  under 
an  indictment  for  buying  and  receiving  stolen 
property  charged  to  be  the  property  of  "A" 
is  no  bar  to  a  prosecution  for  buying  and  re- 
ceiving the  same  property  charged  to  be  the 
property  of  "B."  The  allegation  of  owner- 
ship is  an  essential  allpgation  in  indictments 
for  buying  and  receiving  stolen  property,  and 
a  departure  in  the  proof  from  tbe  auc- 
tions in  the  Indictment  is  necessarily  fatal 
to  tbe  proceedings.  The  difference  in  the 
name  between  "railroad"  and  "railway"  Is 
as  great  a  difference  as  between  "Jones"  and 
"Smith." 

In  T'nlted  Stntes  v.  Aurandt,  15  N.  M. 
292,  107  Pac.  1064.  27  I*  R.  A.  (N.  S.)  1181, 
the  first  indictment  charged  the  defendant 
with  the  embezzlement  of  a  letter  contain- 
ing an  article  of  value,  under  the  federal 
statute,  and  charped  the  article  to  be  a  draft 
for  $.31.  The  second  Indictment  charged  the 
article  to  be  a  war  settlement  warrant  for 
$."11.57.  The  court  held  that  the  trial  upon 
the  first  indictment  was  not  a  bar  to  the 
second  indictment,  trial,  and  conviction,  be- 
cause he  could  not  have  been  convicted  under 
the  first  indictment  upon  the  proof  adduced 
in  the  second  trial.  The  court  said: 

"We  consider  this  case  within  the  principles 
just  qnoted  add  within  the  wcll-recognixed  rale 
in  cases  of  this  kind  that  tho  plea  will  not 
lie  where  there  is  mfitrrial  vnrinnce,  so  that 
proof  of  the  material  fart  chargrd  in  the  second 
indictment  would  not  have  been  admissible  to- 
secure  a  conviction  onder  the  first." 

Just  so  lu  the  present  case.  The  appellant 
could  not  have  been  convicted  in  tbe  first 
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case  Upon  proof  of  the  correct  name  of  tne 
railway  corporatioD.  The  district  court  re- 
lied upon  tbls  case  In  determining  the  plea, 
as  appears  from  the  transcript.  See  In  this 
connectlcHi  16  O.  3.  243.  |  380,  where  it  Is 
inld: 

"The  effect  <rf  a  material  variance  between 
the  aUcgationa  of  the  indictment  and  the  proof 
is  to  entitle  the  defendant  to  an  acquittal  on  the 
particular  indictment,  'but  he  Is  still  liable  to* 
be  tried  for  his  crime.** 

See,  also,  as  to  the  materiality  of  the  aver- 
ment of  ownership,  Aldrlch  v.'  People,  225 
111.  610,  80  N.  m  320;  Commonwealth  v.  Bill- 
ings. 167  Mass.  288,  45  N.  E.  910;  People  v. 
Stnible,  275  111.  162,  113  N.  B.  938. 

[2,  B]  2.  Appellant  complains  that  the  conrt 
refnsed  a  contlnnance,  to  his  detriment. 
An  examination  of  the  bill  of  exceptions 
shows  that,  after  a  coUoqny  between  the 
court  and  counsel  for  appellant,  the  latter 
announced  that  the  appellant  had  no  ground 
for  a  motion  for  continuance,  which  was  In 
fact  only  a  verbal  application  to  the  court, 
and  the  action  of  the  conrt  under  the  cir- 
cumstances Is  not  reviewable  here. 

[S]  3.  Appellant  complains  of  the  action 
of  the  court  in  overruling  his  challenges  for 
cause  to  several  of  the  jurors.  The  objec- 
tion is  founded  upon  the  fact  that  several 
of  the  Jurors  sat  in  the  trial  of  a  case  on 
the  preceding  day  in  which  the  appellant 
was  a  witness  for  the  prosecntlon,  and  In 
which  the  defendants  were  acquitted.  The 
inference  Is  sought  to  be  drawn  from  the 
examination  of  these  Jurors  that  they  were 
necessarily  prejudiced  against  the  appellant 
by  reason  of-  the  trial  on  the  preceding  day. 
An  ecaminatlott,  however,  of  the  record  dls- 
ctoees  that  eacii  and  every  one  of  them 
qualified  as  competent  and  free  from  bias 
or  pr^udtce,  and  the  objection,  therefore,  is 
not  available. 

[41  4.  The  district  attorney  ccnnmenced  his 
closlne  argument  to  the  jury  a  minute  or  two 
b^ore  the  ai^lant  returned  to  the  court- 
room,  after  an  adjournment  at  the  noon 
hoar,  but  not  until  the  time  to  whidi  the 
adjournment  had  been  tak«i  had  been  reach- 
ed and  passed.  Counsel  for  ai^llant  called 
the  attention  of  the  court  to  the  fact,  but 
the  court  held  that  under  the  drcumstances, 
the  court  having  waited  until  the  hour  to 
which  the  court  had  been  adjourned  had  been 
readied  and  passed,  the  ai^llant  oould 
not  complain  If  the  ai^ument  proceeded  In 
his  absrace.  Counsel  for  appellant  cites  the 
text  of  12  Cyc.  524,  to  the  general  proposttlra 
that  the  def^dant  must  be  present  during 
the  aqpiment  of  counsel.  He  also  dtes  Adams 
v.  State,  28  na.  611,  10  South.  106,  which 
was  a  capital  ease.  In  which  class  of  cases 
'many  of  the  courts  hold  to  a  stricter  rule 
In  re^nrd  to  the  presence  of  the  defendant 


at  every  stage  of  the  proceedings.  That  a 
trial  may  proceed  In  the  absence  of  the 
defendant  where  he  volnntarily  absents  him- 
self, after  having  been  admitted  to  bail,  see 
12  Cyc.  527,  and  cases  cited  In  note  41.  See, 
also,  16  C.  J.  817,  where  all  of  the  cases  on 
the  subject  seem  to  be  collected  In  note  73 ; 
also  1  Bishop,  New  Or.  Proc.  Si  266-277. 
The  doctrine  Is  founded  upon  the  principle 
of  waiver;  that  Is,  that  if  the  defendant  has 
been  released  upon  ball  and  chooses  to  ah- 
sent  himself  during  the  trial  it  Is  a  waiver 
of  his  right  to  be  present,  and  the  trial 
may,  accordingly,  proceed  in  his  absence. 

We  find  no  error  in  the  record  and  the 
judgment  should  be  affirmed,  and  It  Is  ao 
ordered. 

ROBEBTS  and  BAX^OLDa,  JJ„  concur. 


;i06  WMh.  478) 

UNITED  STATES  FIDEIylTI  ft  QUABAN- 
TY  CO.  V,  CASCADE  CONST.  CO. 
(No.  15184.) 

(Supreme  Court  of  Washington.   April  14, 
1919.) 

1.  Appeal  and  Ebbob  ^»1<KU{1)— Bbtibw— 

FlNDHTGS. 

Court's  finding  upon  conflicting  evidence, 
where  not  against  preponderance  of  evidence, 
will  not  be  distorbed. 

2.  CoBPOBATione  «3»484(S>  — Powras— Oon- 
TKACTs  OF  iNOEunrrr— TJltba  Vibbs. 

Where  industrial  corporation  was  not  organ- 
ized for  purpose  of  becoming  surety  or  executing 
.contracts  of  indemnity,  but  had  power  to  make 
contracts  necessary  or  convenient  in  carrying 
on  its  business,  its  contract  to  indemnify  surety 
company  against  loss  by  reason  of  becoming 
surety  upon  contractor's  improvement  bond  was 
ultra  vires. 

3.  CORPOBATIONS    «»4S7(1)  —  OONraAOTB  — 

Ulte*  Vibes. 
The  defense  of  ultra  vires  is  not  favored  in 
law  and  will  not  be  allowed  to  prevail  where  it 
would  defeat  the  ends  of  justice  and  work  a 
legal  wrong. 

4.  CoBFORATtoirs  «s»487(4)— InDBwrnT  Oon- 

TRAGT— LUBXLITT  OF  COBPtttATION— UX-TBA 
YlBBS. 

Where  corporation  not  organlxed  for  purpose 
of  executing  bonds  gave  surety  company  a  eon- 
tract  of  indemnity  against  loss  by  reason  of 

becoming  surety  upon  contractor's  improvement 
bond,  it  will  not  be  permitted  to  deny  liability 
thereon  upon  ground  of  doctrine  of  ultra  vires, 
where  it  protected  itself  from  loss  thereon  by 
securing  indemnity  obligation  from  member  of 
contracting  firm,  and  wbere  it  permitted  surety 
company  to  pay  shortages  in  reliance  upon  its 
contract. 
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Departmoit  2. 

Aiipeal  Trom  Superior  Court,  King  Count? ; 
Everett  Smith.  Judge. 

AcUon  by  tbe  TTnited  States  FldeUty  & 
Guaranty  Company  against  tbe  Cascade  Con- 
atruction  Company.  Judgmwt  for  plaintiff, 
and  defendant  appeals.  Afflrmed. 

Herman  Homy,  of  South  Bend,  and 
Shorett,  BfcLaroi  &  Shorett,  of  Seattle,  for 
aisMllant. 

Fred  H.  Bond,  of  South  Bend,  and  McClure 
it  McCluve,  of  Seattle,  for  revoident 

HOLCOMB,  J.  Appellant  gave  respondent 
a  contract  of  Indemnity,  wbercly  appellant 
undertook  to  save  harmless  and  keep  re- 
spondent Indemnified  against  all  snita,  ac- 
tions, debts,  damages,  costs,  cbarges,  and  ex- 
penses. Including  court  costs  and  counsel  fees, 
and  against  all  loss  and  damage  whatever 
that  might  hai^n  or  accrue  to  resptrndent  by 
reason  of  respcmdent  becoming  surety  upon 
a  certain  contractor's  Improvement  b<Mid, 
given  by  O.  Q.  Hall  and  David  F.  Coulter, 
contractCHa  for  the  construction  of  a  certain 
l^sbway  known  as  the  "MHI  Creek  Road," 
to  the  state  of  Washington.  Hall  and  Coulter 
requested  respondent  to  become  surety  upon 
thetr  bond,  but  McColllster,  manager  of 
respondent  at  Seattle,  had  refused  to  do 
so.  Hall  and  Coulter  than  approached  the 
president  of  appellant  corporation,  R.  M. 
Hardy,  and  told  him  of  their  difficulty  In 
procuring  surety  upon  their  bond.  Mr. 
Hardy,  in  company  with  Ueut.  Hall,  one 
of  the  contractors,  went  to  the  office  of 
reapcHident  and  interceded  with  McColllster 
for  Hall  and  Coulter  for  the  purpose  of 
procuring  the  Issuance  of  the  bond.  It  was 
proposed  by  Hall  and  Hardy  that  respondent 
execute  the  bond  as  sure^  and  accept  an 
Indemnity  agreement  to  be  executed  by  C.  A. 
Coulter.  Sally  F.  Coulter,  and  3.  F.  Coulter, 
relatives  of  the  other  portoer  of  Hall  and 
Coulter.  McColllster  refused  to  accept  such 
a  proposal  fbr  the  reason  that  the  proposed 
Indemnitors  were  Inexperienced  In  the  con- 
tracting business,  and,  should  Hall  and 
Coulter  default  on  the  contract,  It  could  not 
be  con^ileted  by  the  Indemnitors.  There  is 
conflict  In  the  testimony  between  McColllster 
and  Hardy  as  to  exactly  what  occurred  dur- 
ing the  negotiations,  but  the  result  of  their 
conversation  was  that  Mr.  Hardy  agreed  for 
tlie  Cascade  Construction  Company  that,  If 
McColllster  would  issue  and  deliver  the 
surety  bond  fbr  Hall  and  Coulter,  the  Cas- 
cade Construction  Company  would  execute 
and  deliver  a  binding  Indemnity  agreement 
and  take  an  Indemnity  agreement  to  It  from 
G,  A.  Coulter.  Sally  F.  Coulter,  and  J.  F. 
Coulter.  HcCoUister  contends  that  he  ex< 
plained  to  Hardy  that  the  Cascade  Construc- 
tion Company,  being  a  corporation  and  en- 


gaged In  Industrial  enterprises,  could  not 
execute  a  binding  Indemnity  agteement 
unless  it  had  an  Interest  In  die  ctrntract 
Id  questkn  In  connectimi  vltb  Hall  and 
Coulter,  and  that  np<Hi  this  nndmtaud- 
Ing  McColllster,  for  reqx»id«n^  agreed  to 
execute  tSie  bond  for  Hall  and  Coulter;  tiiere- 
upon  die  same  was  executed  and  d^vmd 
and  the  Indemnity  agreement  from  Conltsra 
•to  appellant  was  sluxtly  thra«after  ^^ared, 
sent  to  tbe  Coidters  at  South  Bend,  uecnted 
by  tboD,  and  returned  to  ajv^lant  Hardy 
denies  that  there  was  any  soch  statement 
made  by  McColllster  tJiat,  if  the  Cascade  Gon- 
structiou  Company  did  have  an  Interest  In  tbe 
contract  In  question,  It  could  execute  a  bind- 
ing cwtract  of  indemnity  on  bdialf  of  that 
company,  and  states  that  McColllster  made 
no  soCh  statement,  and  he  (Hardy)  made  no 
statemrat  that  the  Cascade  C<matruction 
Company  had  any  Intwest  in  tbe  Ball  and 
Coulter  contract,  and  that  It  had.  In  fisct. 
no  Interest  in  the  Hall  and  Coulter  contmct 
whatever.  Tbe  complaint  alleged  that  Qie 
defendant  (appellant  represented  to  the 
plaintlfl;  that  It  had  an  interest  In  the  public 
Improvement  contract  for  which  the  plaintiff 
was  solicited  to  furnish  a  suirety  bond.  It 
was  also  allied  that,  after  entering  npoa 
the  performance  of  die  contract,  Hall  a^d 
Coulter  were  unable  to  complete  the  same, 
and  plaintiff  has  been  compelled  to  pay.  and 
had  paid,  the  various  expenses  for  labor  and 
for  supplies  furnished,  and  other  Items  cover- 
ed by  the  contract.  In  tbe  total  sum  of  (1,978.- 
80,  on  and  prior  to  November  6.  1917.  Ap- 
pellant denied  the  essential  allegations  of  tbe 
complaint  and  averred  afflrmatively  that  the 
execution  of  the  Indemnity  agreemrat  was 
wholly  without  consideration  and  ultra  vires. 
Respondent  replied  alleging  that  appellant 
was  estopped  to  plead  that  the  Indemnity 
agreement  was  ultra  vires  because  of  ite  In- 
terest tn  the  contract,  and  because  of  its 
representatlona  that  It  was  interested  In  the 
c(mtra(^ 

[1]  The  trial  court  found  liiat  ttiere'  was 
no  proof  that  appellant  had  an  interest  in  the 
contract,  and  this  finding  was  conclusively 
established  by  the  testimony  of  appellant's 
president  and  that  ot  Ueut,  Hall  that  it  bad 
no  Interest  In  the  contract  whatever.  Hie 
court  found,  however,  with  respondent,  that 
appellant  rei»«sented  to  the  plalntlft  that 
it  did  have  an  Interest  In  the  contract  TMs 
finding  is  based  uprni  the  foregoing  testimony 
of  McCt>lllster  and  Hardy,  and  In  Bucb  case 
the  trial  court,  havii^  the  witoesses  before 
it,  was  at  liberty.  In  the  absence  of  other 
facts  and  ctrcumstances  preponderating 
against  such  finding,  to  find  in  behalf  of 
either.  Both  of  tbe  witoesses  were  interesteil 
parties,  and,  while  we  are  asked  to  rerene 
that  finding  on  the  ground  that  the  evidence 
prepcmderates  against  It,  we  can  find  no 
preponderating  facts  contrary  thereta  One 
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witness  flatly  contradicts  the  other  as  to'the 
zepresentatlon,  and  the  probabilities  are  as 
mnch  in  faror  of  the  one  as  the  other.  We 
must  accept  as  established  the  fact,  there- 
fore, that  aitpellant  had  no  Interest  In  the 
contract,  but  that  U  represented  to  respondent 
that  It  did  have  such  Interest.  Upon  this 
state  ot  facts,  the  trial  court  concluded  that 
the  appelant  was  eetopped  to  plead  altra 
Tires  as  to  the  Indemnity  contract,  holding 
It  liable  for  the  amount  sued  for  and  enter- 
ing Jndgment  therefor. 

Under  the  record  of  this  case,  as  we  must 
accept  the  facts  as  the  trial  court  found  them, 
the  only  qnestlon  for  determination  Is  wheth- 
er the  court's  conclusion  and  Judgment  Is 
Jnsttfled  by  the  facts. 

Appellant  urges  as  grounds  for  reversal: 
First,  that  there  never  was  any  represenU- 
tlon  by  It  that  It  had  an  Interest  In  the 
contract;  that,  even  If  such  representation 
had  been  made,  there  can  be  no  estoppel  for 
the  reason  that  re^udent  took  the  lndem>- 
nity  contract  with  the  full  knowledge,  as 
testified  to  by  lU  manager,  that  the  same 
would  be  void  unless  the  Interest  In  the  Im- 
provement'  cmitract  actually  existed;  and, 
third,  for  the  reason  that  appellant  had  not 
received  any  benefit  from  the  contract,  either 
from  the  respondent  or  any  other. 

The  first  and  second  ctrntentlons  have  al- 
ready been  determined  against  the  appellant 
by  what  we  have  said  beCoie  as  to  the  tects. 
It  remains  wly  to  discuss  ttie  third  position, 
that  the  ai^Iant  received  no  benefit  from 
Ihe  contract,  from  the  respwdent  or  from 
any  other,  and  therefitre  cannot  be  estopped 
to  aasert  the  defmse  of  nltra  Tires. 

[2,  S]  A^llant  was  <n!gan]sed  as  an  in- 
dustrial corporation  and  adopted  Its  charter 
whii^  ammig  other  things,  provided  that  it 
should  have  power  to  "mak^  execute,  ac- 
knowledge and  deliver  any  and  all  deeds,  con- 
tracta,  mortgagea,  bcmds,  assurances,  assign- 
ments or  other  instruments  or  writii^s  neces- 
sary, proper  or  conv^loit  In  carrying  on 
the  budness,  or  exercising  any  end  all  ct  the 
powers  ot  the  corporation."  It  was  not  or- 
ganized for  the  purpose  of  bec<Hnlng  surety 
or  executing  contracts  or  bonds  of  Indemnity. 
While  it  could  do  so  In  carrying  on  Its  busi- 
ness of  general  contractora  and  furnishing 
materials  therefor  and  the  other  things  men- 
tioned in  Its  articles  of  incorporatlim,  and 
while  it  could  make,  execute,  and  deliver 
any  and  all  kinds  of  binding  contracts,  bonds, 
and  assurances,  and  other  instruments  or 
writings  necessary,  proper,  and  convenient 
In  carrying  on  the  business,  or  exercising  any 
of  Its  corporate  powere.  It  may  be  conceded 
to  be  technically  ultra  vires  the  corporation 
to  execute  any  such  contract,  bond,  or  as- 
surance not  incidental  to  the  omduct  of  Its 
own  business.  But  that  does  not  necessarily 
determine  th^  nonllaUIlty  in  audi  cases 
as  thU. 
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"The  doctrioe  of  ultra  vires  as  a  defease  dies 
hard."  2  Morss,  Banks  and  Banking  ^  Ed.) 
740. 

"But  it  Is  a  defense  not  favored  In  law." 
Whitney  Arms  Oo.  v.  Bailow  et  al.,  63  N.  T.  (Ql 
20  Am.  Rep.  5M. 

"It  will  not  be  allowed  to  prevail  where  it 
would  defeat  the  ends  of  jnsUce  and  work  a 
legal  wrong."  Railway  Co.  v.  McCarthy,  96  U. 
S.  258,  24  L.  Ed.  693 ;  Sau  Antonio  v.  Mehaffy, 
96  U.  S.  812,  24  L.  Ed.  816. 

"It  should  never  be  applied  when  it  will  de- 
feat the  ends  of  justice  where  such  an  event 
can  be  avoided."  Whitn^  Anns  Oo.  v.  Barlow 
et  aL,  supra. 

It  is  true  that  all  our  own  decided  caees 
except  one  have  Involved  transactions  where 
the  defending  corporation  was  held  to  have 
been  interested  or  to  have  received  or  re- 
served some  benefit  from  the  transaction. 
Tootle  v.  Flret  National  Bank,  6  Wash.  181, 
33  Pac.  345;  Allen  v.  Olympla  L.  &  P.  Co., 
13  Wash.  307.  43  Pac.  56;  Wheeler,  etc.,  Co. 
V.  Everett  Land  Co.,  14  Wash.  630,  45  Pac. 
316;  Spokane  v.  Amsterdamsch,  22  Wash. 
172,  60  Pac  141;  Union  Savings  &  Trust  Co. 
V.  Krumm,  88  Wash.  20,  152  Pac.  681.  Ap- 
pellant asserts  that  only  In  cases  where  the 
defending  corporation  receives  actual  benefit 
has  this  court  ever  refused  to  sustain  a 
defense  of  ultra  vires,  and  (juotes  from  Union 
Savings  &  Trust  Co.  v.  Krumm.  supra,  as 
f<dlow8 : 

"It  is  clear  on  all  antbcHrily  that,  had  the  same 
things  been  done  by  the  express  authority  of  its 
officers  and  directors,  the  appellant  could  not 
now  be  heard  to  say  that  the  contracts,  at  leant 
80  far  as  they  have  been  performed  by  the  re- 
spondeat, were  ultra  vires,  and  thus  defeat  pay- 
ment for  the  benefit  actually  recdved." 

But  we  have  one  case  when  no  braefit 
was  actually  received  by  the  defending  cor- 
poration, in  Creditors*  Clalip  &  Adjustment 
Co.  V.  Northwest  Loan  ft  Trust  Co.,  81  Wash. 
247,  142  Pac.  670,  L.  B.  A.  1917A,  737.  Ann. 
Cas.  lOlSD,  551.  There  a  banking  corpora- 
tion guaranteed  the  payment  of  an  account 
to  a  manufacturing  company  by  one  of  the 
iHink's  customers,  a  contractor,  and  on  being 
sued  on  the  guaranty  the  bank  pleaded  the 
defense  of  ultra  vires.  The  power  of  the 
bank  so  to  guarantee  the  payment  of  the  debt 
of  another  being  questioned,  to  reassure  the 
creditor  the  bank  represented  that  It  was 
secured  by  a  note.  We  there  held  that  the 
bank,  being  neither  prohibited  nor  empowered 
by  statute,  to  enter  Into  such  contracts,  and 
having  lulled  the  creditor  into  a  position  of 
financial  security  upon  which  the  creditor  re- 
lied to  its  Injury,  public  policy  demanded  on 
enforcement  of  the  contract.  That  case  was 
exhaustively  briefed  by  counsel,  and  the  au- 
thorities ably  reviewed  and  discussed  by  the 
late  lamented  Judge  Morris,  lie  there  stated 
tSiat  public  policy  demanded  honesty  and 
fair  dealing  on  the  part  of  a  corporation, 
and  knew  of  no  reason  why  such  policy 
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dioQld  Incli^  one' class  of  corporatlws  and 
«zdude  anoOiM-.  He  also  pointed  out  In 
that  case  that — 

"It  may  well  be  doubted  whether  any  injary 
can  come  to  any  innocent  party  by  denying  to 
respondent  its  plea.  It  baa  fortified  itself 
againBt  possible  loss  by  demanding  security  for 
its  indemnity  in  tbe  $2,000  note." 

[4]  So  here:  Aw>eUant  freely  and  volun- 
tarily entered  Into  the  Indemnity  contract 
and  allowed  the  respondrat  to  proceed  and 
pay  shortages  arising  under  the  public  Im- 
provement contract  to  its  detriment,  and  now 
seeks  to  r^udlate  Its  ultra  vires  contract 
It  had  protected  Itself  by  securing  an  in- 
demnity obligation  from  the  Coulters;  the 
respondent,  not  being  a  part;  to  the  Coal- 
ters'  Indemnity  contract,  could  have  no  re- 
coarse  to  It;  but  appellant  can,  and  so  may 
probably  save  Itself  from  ultimate  loss.  As 
quoted  above,  the  defense  of  ultra  vires 
should  never  be  sustained  where  It  will  de- 
feat the  ends  of  Justice  where  such  a  re- 
sult can  be  avoided.  Whitney  Arms  Co.  v. 
Barlow  et  al.,  supra.  To  sustain  tbe  defense 
la  this  case.  It  seems  to  us,  would  defeat 
the  ends  of  Justice  and  should  not  be  allowed 
to  prevail.  We  would  not  ^  understood  as 
ahollshlng  this  defense. 

"The  doctrine  of  ultra  virea  originated  at  a 
time  when  nearly  all  corporations  were  created 
for  public  purposes ;  and  there  is  no  reason  why 
it  should  ever  have  been  applied  to  private  cor- 
porations any  more  than  to  tbe  powers  of  in- 
dividnals  in  a  partnership."  Holm  v.  Clans 
Lipsius  Brewing  Co..  21  App.  Dir.  204,  47  N. 
Y.  Sapp.  S18. 

We  would  anstain  it  In  any  case  where 
the  tranaacdon  Is  prohibited,  illegal,  or  im- 
moral. We  merdy  wish  to  be  understood 
as  following  no  procrasteau  rule  ifi  such 
cases,  but  such  defense  must  always  be  con- 
sidered on  the  merits  In  law  and  fact. 

For  these  reasons,  the  Judgment  In  this 
case  is  affirmed. 

GHADWICK,  C.  J.,  and  PARKER,  PUI/- 
LERTON,  and  MOUNT,  JJ.,  concur. 


a06  WaAb.  623) 

McNAMARA  v,  FARXSWORTH  et  al. 
(No.  15091.) 

{Supreme'  Court  of  Washington.   April  22, 
1919.) 

1.  Bankbupxct     *=a303(3)  —  Fbaudulent 
Transfers  —  Oonsidebation  —  Evidence 
— SomciENCT. 
In  a  suit  by  a  trustee  in  bankruptcy  for 
commercial  paper  transferred  to  the  wife  of 
bankrupt's  son,  evidence  that  she  possessed  con- 
siderable money  from  her  own  business  trans- 
actions and   purchased  and  sold  automobiles 


raffieieDt  to  corroborate  her  testimony  that 
abe  botvbt  tbe  paper  wiOi  her  own  money  at  a 
reasonable  discount 

2.  Bankbuptct     «=>303(3)  —  Fbauduleht 
TaANSFEBs— Bona  Fidb  Pcbchaskb— Evi- 
dence—Sofficienot. 
In  a  suit  by  trustee  in  bankruptcy  for 
commercial  paper  transferred  to  tbe  wife  of 
bankrupt's  son  after  creditors  had  applied  for 
a  receiver  for  bankrupt  and  his  scm,  evidence 
that  she  possessed  money  and  did  business  of 
her  own.  dealt  with  her  husband  and  his  father 
at  arm's  length,  and  did  not  trust  her  husband, 
held  sufficient  to  support  finding  that  ahe  lacked 
knowledge  of  any  fraudulent  intent  to  defraud 
creditors  when  she  purdiased  the  paper. 

8.  Bankbuptct  «»165(3)  —  T^ANsnita  bt 
Bankbupt— RiouTS  or  Tbanspebebs. 
Where  the  wife  of  bankrupt's  son  purchased 
commercial  paper  from  the  bankrupt  firm  for 
value,  and  without  knowledge  of  any  fraudulent 
design  on  the  part  of  the  transferors  to  defraud 
creditors,  she  is  entitled  to  hold  such  paper 
against  the  claims  of  tbe  trustee  in  bankruptcy. 

Department  2. 

Appeal  from  Superior  Court,  King  Conntr: 
J.  T.  Ronald,  Judge. 

Action  by  J.  F.  McNamara,  as  trustee  at 
George  Famsworth.  bankrupt,  against  Jennie 
Famaworth  and  others.  From  a  judgment 
for  defendants,  plaintlflr  appeals.  Affirmed. 

Cassius  C  Gates  and  Nelson  R.  Anderson, 
both  of  Seattle,  for  appellant. 

Griffiths  &  McDowall,  of  Seattle,  fbr  re- 
spondents. 

FULLERTON,  J.  In  this  action  the  appel- 
lant sues  as  trustee  in  bankruptcy  of  the 
property  of  George  Farnsworth.  a  bankrupt; 
to  recover  from  the  respondent  certain  oom- 
merdal  paper  transferred.  It  Is  alleged,  to 
her  In  fraud  of  tbe  bankrupt's  creditors. 

For  some  ttme  prior  to  Mardi,  1018^  George 
Farnsworth  was  doing  an  automobile  sale 
and  repair  business  In  the  dty  of  Seattle  im- 
der  the  name  of  Farnsworth  Motor  Company. 
On  May  1,  1917,  he  was  Joined  by  his  son. 
Merle  Farnswortb.  who  became  sales  man- 
ager of  the  company,  and  was  given  antlior- 
Ity  to  indorse  and  transfer  its  paper.  The 
respondent  la  the  wife  of  Merle.  Tbe  busi- 
ness was  a  losing  venture,  and  on  February 
17, 1918,  the  firm  of  Chanslor  ft  l^<m  brought 
an  action  against  the  Famswortha,  father 
and  son,  in  which  the  appointment  of  a  re- 
ceiver was  asked.  The  receiver  was  actually 
appointed  in  the  action  on  Mardi  4,  1918. 
Later  George  Famsworth  was  adjudicated  a 
bankrupt,  and  the  present  trustee  succeeded 
to  tbe  rights  of  the  receiver. 

Subsequent  to  the  commencement  of  the 
action  mentioned  aod  prior  to  tbe  time  the 
receiver  took  possession.  George  Farnsworth 
disposed  of  practically  all  of  tbe  assets  of 
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the  baalnesB.  The  principal  part  of  these 
assets  went  to  one  Wiggins.  This  transac- 
tion Is,  however,  not  In  controversy  here, 
further  than  it  was  Introduced  to  show  a 
general  fraudulent  scheme.  On  March  1, 
1918,  all  of  the  office  furniture  was  disposed 
of  to  one  Craft  for  a  consideration  of  $125, 
$100  of  which  was  paid  In  cash  and  a  note 
given  for  the  r«nalnder.  Between  the  Ist 
and  4th  of  March*  the  repair  shop  and  the 
tools  and  machinery  therein  was  sold  to 
Saunders  ft  Warmoth,  mechanics  in  charge 
of  the  shop,  for  $100,  $76  of  which  was  paid 
in  cash  and  three  notes  of  $25  each  given  for 
the  balance  of  the  pnrchase  price.  In  the 
early  part  of  the  year  1918  the  motor  com- 
pany sold  a  Hudson  car  to  one  Saunders, 
taking  his  note  for  $150  as  part  of  the  pur- 
chase price.  Along  about  this  time  the  com- 
pany made  a  deal  with  one  Forest,  in  which 
Forest  became  indebted  to  it  In  the  sum  of 
$80;  a  deal  with  one  Colvin.  in  which  Colvin 
became  indited  to  it  in  the  sum  of  $200;  and 
a  deal  with  one  Fowler,  Id. which  Fowler  be- 
came indebted  to  It  in  the  sum  of  $374. 
These  notes  and  obligatioDs,  aggregating 
$904.60,  were  purcliased  of  the  company  by 
the  respondent,  end  it  Is  these  tiiat  the 
trustee  seeks  to  recover. 

appellant  makes  two  principal  con* 
tratlons:  First,  that  no  actual  coDsideration 
was  paid  by  the  respondent  in  consideration 
of  the  transfer  of  the  paper  to  the  respond- 
ent and,  second,  that  she  purchased  It  with 
knowledge  of  the  fraudulent  intent  of  Farn&- 
worth  to  80  dispose  of  his  property  as  to 
place  It  beyond  the  reach  of  his  creditors. 

t1]  The  evidence  is  clear  we  think  tbat  the 
resiMndent  had  abundant  means  of  her  own 
with  whldi  to  make  the  purchases.  She  Imd 
been  In  various  businesses  prior  to  her  mar- 
riage with  Merle  Famsworth,  in  which  she 
was  more  than  usually  successful,  and  at 
the  time  of  her  marriage  was  possessed  of 
a  considerable  sum  of  money.  Her  marriage 
did  not  stop  her  activities  In  this  respect  In 
the  early  part  of  the  year  1917,  while  her 
husband  was  engaged  with  the  motor  com- 
pany, she  went  to  sogie  point  in  Alaska,  pur- 
chased or  started  a  business  which  she  con- 
ducted during  the  summer,  returning  in  the 
fall,  as  she  testifies,  with  a  considerable  sum 
of  money.  That  she  had  several  hundred 
dollars  at  that  time  Is  shown  by  her  banking 
accoont,  and  she  testifies  tbat  in  addition  to 
this  she  had  money  In  a  safe  deposit  vault, 
and  always  carried  a  considerable  sum  on 
her  person,  testifying  In  answer  to  counsel 
that  she  then  had — that  is,  while  testifying — 
more  than  a  thousand  doUnrs  on  ber  person. 
After  her  return  from  Alaska,  she  began  buy- 
ing and  selling  automobiles.    Between  the 


PARNSWOBTH  467 

time  of  her  return  and  the  time  of  the  trans- 
actions here  In  dispute,  the  testimony,  apart 
from  her  own.  shows  that  she  purchased  and 
sold  at  least  five  of  such  cars.  Two  of  these 
she  had  repaired  by  the  motor  company,  and 
sold  by  them,  and  three  others  she  sold 
through  one  Craft,  a  salesman  of  the  com- 
pany, on  each  of  which  she  made  a  small 
profit  The  paper  in  question,  she  testifies, 
she  purchased  with  her  own  funds  for  cash 
at  no  more  than  a  reasonable  discount,  and 
we  think  the  testimony,  taken  as  a  whole, 
corroborates  rather  than  disputes  her  state- 
ments. 

[2]  On  the  question  of  her  knowledge  of 
the  fraudulent  purpose  of  Famsworth  In  dis- 
iwsing  of  the  property,  we  think  that  the 
evidence  preponderates  In  her  favor  alsa 
Wbile  ber  relationship  to  the  Farnsworth 
family  and  her  dealings  with  them  would, 
under  the  usual  Cfmditlons,  be  strong  circum- 
stances tending  to  show  such  knowledge,  the 
evidence  makes  it  dear  that  here  sudi  cir- 
cumstances are  entitled  to  but  little  if  any 
weight.  She  is  a  Pole  of  Jewish  extraction, 
and  by  disposition  and  temperament  was  a 
misfit  in  the  Farnsworth  family  taking  no 
interest  in  their  concerns  either  socially  or  in 
a  business  way.-  She  dealt  with  both  her 
husband  and  her  husband's  father  at  arm's 
length,  trusting  her  husband  not  at  all  with 
her  business  afTalrs,  and  only  the  father 
after  she  had  been  persuaded  tbat  he  was  a 
man  of  his  word.  She  testified  that  she 
knew  notbiug  of  the  pending  suit  or  of  the 
application  for  the  receiver,  or  that  the 
business  was  in  any  other  condition  than  that 
of  an  ordinary  going  concern.  While  this 
branch  of  the  case  rests  largely  on  the  re- 
spondent's testimony,  a  careful  reading  of  it 
does  not  disclose  anything  Inconsistent  with 
the  truth.  There  Is  no  direct  contradiction. 
All  that  is  shown  is  the  surrounding  circum- 
stances; and,  since  the  trial  Judge,  who  had 
the  opportunity  to  observe  ber  demeanor 
when  testifying,  found  In  her  favor,  we  do 
not  feel  disposed  to  disturb  his  findings. 

{3]  With  the  authorities  dted  by  the  ap- 
pellant we  have  no  quarrel.  Unquestionably 
they  state  correct  principles  of  law  on  the 
facts  as  they  there  appear.  In  this  case  we 
conclude  that  the  respondent  purchased  the 
paper  In  question  for  value,  and  without 
knowledge  of  any  fraudulent  design  on  the 
part  of  the  transferors  to  defraud  creditors. 
Such  being  the  facts,  she  Is  entitled  to  hold 
it  against  the  claims  of  the  trustee  In  bank- 
ruptcy. 

The  judgment  Is  affirmed. 

MOUNT,  PARKER,  and  TOLMAN,  JJ., 
concur. 


Digitized  by  Google 


468 


180  PACIFIC  BEPORl'BB 


(Wash. 


(MS  Wadt.  BSD 

TERUSAKI  T.  UATOUMI  «t  aL  (Ko.  15184.) 

(Supreme  Court  of  Wadtlnrton.   i^rU  22, 
1910.) 

1.  Malioiods  Fkoskoutzoh    «s»16  —  Elx- 

To  maintain  an  action  for  maliciouB  pnwe- 
cution.  plaintiff  must  allege  and  prove  that  the 
prosecuticHi  was  instituted  or  contintied  by  de- 
fendant, want  of  probable  canse.  malice,  tiiat 
the  proaecntiou  terminated  succeiafnily  for 
plaintiff  on  Its  merfta  or  was  abandoned,  and 
that  it  resulted  In  plaintiff's  damage. 

2.  Malicious  Pbosecution  €=»64(1)  —  Eti- 

DBNCT— SUFFICIEnCT— iNBnTUnON  OP  SUIT. 

In  an  action  for  malidous  proeecution  of  a 
newspaper  publisher  for  artides  attacking  the 
finandal  reaponribillty  of  defendant  banks,  evi* 
denee  held  insuffident  to  abow  that  defendants 
Instituted  or  ctmtinned  the  proeecntioo. 

3.  Maliciods  Pbosecxitioh  e=964(l)  —  Eti- 

DENCE— SDFFICIENCT— INBTITDTIOW  OF  SulT. 

In  a  suit  for  malicions  prosecution,  that  de- 
fendants instituted  the  prosecution  comiflainn] 
of  was  not  auffldenllr  shown  bj  e^denee  that 
it  was  instituted  becanse  of  a  virit  of  one  de- 
fendant to  the  bank  examiner  who  on  his  own 
Judgment  commenced  the  prosecution. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  GiUiam.  Jads& 

ActtoD  by  J.  Ito  Temsaki  against  I>.  Mat< 
anml  and  others  for  malicious  prosecution. 
Judgment  for  defendants,  and  plalntllF  ap- 
peals. Affirmed. 

Dudley  G.  Wooten,  of  Seattle,  for  appellant. 
W.  A.  Keene,  W.  S.  Fulton,  and  James  H. 
Budunan,  all  of  Seattle^  fOr  respondents. 

FULLERTON,  J.  The  appellant,  plaintiff 
bcAow,  brought  this  action  against  the  re- 
spoudrats  to  reoorer  In  damages  for  mali- 
cions prosecution. 

The  record  disdoses  that  the  appellant 
was  the  puhlidier  and  pn^prtetor  of  a  daily 
paper  published  in  Seattle  In  the  Japanese 
language.  Commendng  on  September  13, 
1016,  and  oratlnulng  for  stHoe  time'  there- 
after, there  was  publldied  in  the  paper  a 
series  of  artlclea  reflecting  upon  the  flnancial 
standing  and  soWency  of  the  respondent 
banks.  The  banks  were  ddefly  patronized  by 
Japanese,  and  the  diect  of  the  publlsbed 
artides  waa  to  cause  a  large  number  of  the 
depositors  of  the  banks  to  withdraw  their 
depoEdts,  seriously  threatening  a  temporary. 
It  not  a  flnal,  suspension  of  bustnesa  by  them. 
Certain  of  the  other  respondents  were  offlcws 
and  stockholders  of  the  banks,  and  one  of 
them,  Mr.  Keene,  who  was  also  general  at- 
torney tor  the  banks,  called  upon  the  state 
bank  examiner  to  ascertain  if  he  could  not 
afford  them  some  form  of  relief.   Mr.  Keene 


took  witti  blm  and  exhibited  to  tlie  bank  ex- 
amine an  English  translatitm  of  some  of  tiie 
poblished  articles.  The  bank  examiner  ang- 
gested  that  before  taking  action  they  advise 
with  the  Attorney  G«ieral  of  the  state,  and 
together  they  visited  that  officer.  The  Attor- 
ney General,  after  hearing  the  statement  of 
Mr.  Keene  and  the  bank  examiner  and  ex- 
amining the  tranalationa  of  the  publlsbed  arti- 
cles, advised  tiie  examiner  that  It  was  a  mat- 
ter for  the  prosecuting  attorney  of  King  coun- 
ty, and  suggested  that  it  be  presented  to  him, 
saying,  in  connection  therewith,  that  his  office 
would  i^adly  furnish  the  prosecuting  attorney 
with  any  asdstanee  in  its  pownr  If  such  assist- 
ance waa  desired.  The  bank  examiner  then 
laid  the  matter  before  the  prosecatihg  attor- 
ns named.  Hie  bank  examiner  was  alone 
whoi  it  waa  presented;  meitbM  Mr.  Keene, 
nor  any  other  person  connected  with  the 
banks,  being  present  Hie  iwosecuting  att(»- 
ney  did  not  take  immediate  actiwi ;  be  ad- 
vised the  bank  examiner  that  he  would  investi- 
gate the  matto-  and  take  audi  aotlwi  as  t» 
felt  the  facts  warranted.  Some  tiiree  or  ftmr 
weeks  later,  tiie  prosecuting  attorney  filed  an 
Intormation  In  the  superior  court  of  King 
county,  chafing  the  appellant  with  criminal 
llbd.  Tba  appellant  was  arrested  and  tried 
apon  tbe  cha^  befbxe  a  Jury  and  was  ac- 
quitted. It  is  this  proceeding  Uiat  famidies 
the  foondatlfm  for  the  present  action. 

There  Is  much  In  the  record  thought  to 
show  an  effort  and  desire  <»i  the  part  of  tiie 
respcmdrats  to  work  the  financial  mln  of  the 
appellant  and  cause  a  sospoidon  of  his 
papn,  especially  on  the  part  of  those  con- 
nected officially  with  the  rewoodent  banks, 
and  the  appellant  r^eati  a  threat  of  that 
nature  made  to  him  by  the  president  of  the 
concerns.  There  Is  no  evidence,  however, 
showing  or  tnidlng  to  show  that  any  of  the 
respimdents  endeavored  or  attempted  In  any 
mannw  to  influence  the  action  of  the  pros- 
ecuting attorney.  Indeed,  there  Is  no  evi- 
dence that  any  of  them  was  ever  c<m8ulted  by 
that  oflker,  further  than  the  inference  to 
that  effect  which  ml^t  arise  from  the  fact 
that  some  of  tiiem  were  subpcenaed  and  testi- 
fied as  witnesses  for  the  state  in  the  criminal 
trial ;  and,  of  course,  no  evidence  that  any  ot 
such  persons  made  misleading  or  false  state- 
ments to  the  prosecuting  attorney  to  induce 
him  to  start  the  prosecution,  or  that  any  of 
them  testified  falsely  to  any  fact  at  the  trial 
of  the  appellant 

[1]  The  trial  Judge,  we  think,  rightly  sus- 
tained a  diallenge  to  the  suffldoicy  of  the 
evidence.  To  maintabi  an  action  for  mall- 
dons  prosecution  the  plaintiff  must  all^ 
and  prove:  (1)  That  the  prosecurtou  claimed 
to  have  been  malicious  was  Instituted  or  con- 
tinned  by  the  detendant;  that  there  was 
want  of  probable  cause  for  tiie  institution  or 
continuance  of  tiie  prosecution ;  ^  that  the 
prosecution  was  malldously  Insiituted  or 
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continued;  (4)  ttiat  It  terminated  success- 
fully for  tlie  plaintiff  on  Its  merits  or  was 
abandoned;  and  that  It  resulted  In  the 
plaintiff's  damage. 

[I,  S]  The  evidence,  as  we  view  it,  falls  far 
short  of  establishing  a  case  against  the  re- 
spondents within  these  principles.  There 
was  no  evidence  that  the  respondents  In- 
stituted or  continued  the  prosecution  com- 
plained of.  It  may  be  that  the  prosecution 
was  the  result  of  the  visit  of  the  respondent 
Eeene  to  the  bank  examiner.  But  this  alone 
is  not  sufflrlent  This  respondent  In  no  man- 
ner suggested  to  the  bank  examiner  the  rem- 
edy to  be  pursued ;  he  edmply  stated  the  bare 
facts,  and  that  otflcer  took  such  steps  as  his 
judgment  dictated.  If  the  officer  erroneously 
believed  that  the  facts  stated  constituted  a 
crime  and  started  an  Ul-advlsed  protiecutlon, 
it  Is  the  officer's  error,  not  the  respondents' 
or  those  connected  with  them,  and  no  UabiU^ 
attaches  to  them  for  the  proaecntlon. 

"To  sustain  an  action  (or  malidoua  prosecu- 
ti<m,  ft  must  affirmatively  appear,  as  a  part  of 
die  cause  of  the  party  demanding  damngea,  that 
the  party  soagbt  to  be  chargrxl  was  the  proxi- 
mate and  efficient  canee  of  maliciously  putting 
the  law  in  motion."  MeClarty  v.  Biakel,  155 
Ky.  255.  m  S.  W.  784,  60  I*  E.  A.  (S.  S.) 


Actions  for  maUdous  prosecution  are  not 
favored  In  law.  They  tend  to  discourage 
what  It  Is  the  policy  of  the  law  to  encourage, 
namely,  the  disclosure  tn  the  public  authori- 
ties of  possible  violations  of  the  criminal 
statutes.  Hence  such  actions  are  hedged 
about  by  limitations  more  stringent  thnn  are 
usual  In  actions  brought  for  wrongs  against 
Qie  person. 

Our  conclusion  Is  that  no  cause  was  proven 
suffltipnt  for  the  Inqnlry  of  the  Jury,  and  Oke 
Judgment  will  stand  affirmed. 

OHAnWTCK,  O.  J.,  and  MOUNT,  PAB- 
KEB,  and  BOLCOUB,  JJ.,  concur. 


(106  Wash.  Ml) 

CONMRIXY  et  aL  v.  MAUX)T.  (So.  16160.) 

(Saprema  Court  of  Washington.   April  14. 
1S19.) 

L  Tehdor  and  Ptochasbb  «e9>85,  87  —  Re- 
scission OF  CONTBACT— ItECOVEBT  OP  INI- 
TIAL Payuent. 

Where  [jurchasers  inforrood  vendor  that  they 
desired  tn  rettcind,  vendor,  by  voliiatarily  mov- 
ing purchasers  off  premises.  aHsuming  exclusive 
possession  therrof,  and  returning  notes,  ac- 
qniesced  in  rescission,  entitling  purchasers  to 
recover  initial  pasrmoit  less  anch  reconpment 
damages  aa  vendor  aoffered  by  reason  of  rescls- 
lion. 


2.  PcEADiNo  «»n69(l)  —  Election  Between 

OaUBES  —  PCBCHASBBS'  AOITON  AOAIMST 
\  BNUOB— CONSISTEHT  GbOUHDS  OW  REOOT- 
BBT. 

In  purchaser^  action  against  vendor  to  re- 
cover initial  payment  on  pnrdiaie  price,  upm 
the  three  gronnds  of  misrepresentation,  vendor's 
failure  to  furnish  abstract  showing  good  title  as 
agreed  npon,  and  readssion  by  mutual  consent, 
court  properly  refused  to  require  purchaaers  to 
elect  as  to  gronnd  upon  which  to  base  right  of 
recovery;  the  three  grounds  not  being  incon- 
slatent. 

S.  Tendob  and  Pdimhaser  «=»S7  —  Rbbcib- 

SION  BT  AoBKBMENI^DAKAOES  TO  VENDOB. 

In  purchasers*  action  for  recovery  of  tnltiial 
payment  on  purchase  price  following  rescission 
of  contract  by  agreement,  where  vendor  had 
refrained  from  placing  fertilizer  upon  ground 
and  plowing  ground  until  it  waa  too  late  be- 
cause of  contemplated  sale,  and  where  purchas- 
ers had  broken  vendor's  wagon,  bad  osed  the 
house  fbr  about  two  months,  and  bad  made  use 
of  borass  on  the  premises,  recoupment  damages 
of  |t200  to  vendor  because  of  resdssion  wera  not 
•xceerfvew 

4.  Pleading   «=»236(6)— Ahbnduent— An- 

B  WEB— D  leCRETION , 
In  purchasers'  action  against  vendor  for 
initial  payment  upon  purchase  price,  the  allow- 
ance of  amendment  to  vendor's  answer  setting 
up  items  of  recoupment  damages  was  discretion- 
ary with  court 

Chadwick,  C  J.,  dissenting. 

Department  2. 

Appeal  from  Superior  Court,  Okanogau 
Couuty;   G.  H.  Neal,  Judge. 

Action  by  Mary  E.  Cwinelly  and  another 
against  James  J.  Malloy.  Judgment  for 
plaintiffs,  and  defendant  appeals,  and  plain- 
tiffs cross-appeal.  Affirmed. 

Grant  &  Williams,  of  Orovllle,  for  appel- 
lant 

Johnson  &  O'Connor,  of  Okanogan,  for 
respondents. 

PARKER,  3.  The  plaintiffs,  Mary  and 
James  Connelly,  sister  and  brother,  seek  re- 
covery of  the  sum  ot  $1,000  from  the  defend- 
ant, Mulloy,  which  ttaey  paid  to  bim  as  a 
part  of  the  purchase  price  of  bis  farm,  stto- 
aied  In  Okanoffnn  county,  claiming  that  the 
contract  vtalch  ttaey  entered  Into  i^ith  him 
for  the  purchase  price  of  the  farm  has  been 
rescinded  for  good  cause  on  their  part,  and 
by  his  and  their  mutual  consent.  Trial  tn 
the  superior  court  for  that  county  resulted 
in  findings  and  Judgment  in  favor  of  the 
lilafntlffs,  awarding  them  recovery  of  the 
$1,000,  lees  the  sum  of  $200,  awarded  to  the 
defendant  as  recoupment  daraagra,  resulting 
to  him  from  the  transaction,  and  the  failure 
of  the  consummation  <tf  the  sale.  The  de- 
fendant appealed  from  this  disposition  of  the 
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case,  and.  QiereaftOT  the  plalntUta  appealed 
therefrom. 

On  Septendwr  8,  1»16.  Malloy,  as  pttrty  ot 
the  flrat  part,  and  the  Connellys,  aa  parties 
of  the  second  part,  ratered  Into  a  written 
contract  for  the  sale  of  the  farm  and  person- 
al property  thereon,  which,  In  so  far  as  we 
need  here  notice  Its  terms,  reads  as  follows : 

"And  the  parties  of  the  secood  part  a^ee  to 
purchase  said  real  estate  and  personal  property 
from,  the  first  party  and  to  pay  therefor  the 
sum  of  $7,500.00,  at  the  times  and  in  the  man- 
ner as  follows:  One  thousand  dollars  cash  con- 
temporaneous with  the  execution  of  this  instm- 
ment,  the  receipt  whereof  is  hereby  acknowl- 
edged; and  three  thousand  dollars  within  sixty 
days  after  the  date  the  first  party  has  furnished 
the  second  party  with  an  abstract  showintr  Baid 
title  to  be  clear  and  merchantable,  except 
Hapiisch  mortgage,  and  to  execute  at  the  time 
the  said  abstract  is  famished  showing  said  title 
dear  and  merchantable  two  notes  for  $1,750.00 
each,  one  payable  on  or  before  three  years  after 
dat^  and  one  note  due  on  or  before  five  years 
after  date. 

"It  is  further  agreed  by  and  between  the 
parties  hereto,  that  the  first  party  is  to  execute 
and  deliver  to  E.  A.  Williams,  a  warranty  deed 
and  bill  of  sale  of  the  above  described  real  and 
personal  property,  to  be  held  by  him  in  escrow 
to  be  delivered  by  him  to  the  second  parties 
upon  their  compliance  with  this  sgreement. 

"It  is  further  agreed  by  and  between  the  par- 
ties hereto,  that  the  Berond  parties  will  execute 
and  deliver  said  notes  for  $3,500.00  to  E.  A. 
Williams  to  be  held  in  escrow  by  him,  to  be 
delivered  to  the  first  party  as  soon  as  the  title 
to  said  land  is  found  to  be  dear  and  merchanta- 
ble, and  at  the  snme  time  the  said  deed  and  bill  of 
sale  are  delivered  to  the  second  party.   «   •  • 

"This  contract  is  to  be  left  with  the  deed,  bill 
of  sale,  notes,  and  mortgages  in  escrow  in  the 
bands  of  El  A.  Williams." 

There  was  no  forfeiture  or  other  provision 
in  the  contract,  referring  to  or  controlling  in 
any  respect  the  rights  of  either  of  the  parties 
as  against  the  other.  In  case  of  faltnre  of 
performance,  or  in  case  of  resdsslon  of  the 
contract  for  any  cause.  On  the  day  of  the 
altering  into  the  contract,  the  Connellys  paid 
to  Malloy  $1,000  upon  the  purchase  price  of 
the  farm,  and  executed  the  notes,  which  were 
left  with  Williams  in  escrow  with  the  other 
papers,  as  agreed  upon.  Soon  th««after,  the 
C(mnellys  moved  into  the  house  upon  the 
farm,  where  they  resided  with  Malloy  until 
the  resdsslon  of  the  contract  occarred.  On 
.November  1,  1816,  or  shortly  prior  thereto, 
the  Connellys  informed  Malloy,  in  mbstance, 
that  they  desired  to  rescind  the  contract, 
have  him  beep  the  farm  and  personal  prop- 
erty, and  return  to  them  the  $1,000  paid  upon 
the  purchase  price.  This  was  at  a  time  when 
the  Connellys  were  not  in  defoult  as  to  the 
$3,000  installment  to  be  paid  upon  tbs  pur- 
chase price,  since  the  60  days  for  the  pay- 
ment thereof  had  not  expired.  Ualloy  then 
told  the  Connellys,  in  substance,  that  they 
might  go  to  Williams  and  get  their  notes, 


whicb  bad  been  left  with  him  In  escrow,  but 
that  he  (Malloy)  would  not  return  the  $1,000. 
Malloy  then  moved  the  Conn^ys  off  the  farm 
to  a  neighbor's,  with  whmn  th^  had  been 
stopping  prior  to  the  making  of  the  contract, 
using  his  team  and  wagon  for  that  purpose, 
and  thereupon  resumed  exelusiTe  possession 
of  the  farm  and  posonai  pn^terty,  whl<di  he 
has  retained  ever  since.  There  was  thus  left 
unsettled  between  them  aaly  the  question  of 
the  right  of  the  Connellys  to  liave  the  $1,000 
theretofore  paid  upon  the  puRhaae  price,  or 
some  portion  thereof,  returned  to  them. 
Tbese^  in  substance,  are  the  facts  found  by 
the  trial  court ;  and  we  think  sodk  flndlnxs 
are  well  supported  by  the  evidence. 

Tlw  Connellys  being  unable  to  Indaoe 
Malloy  to  return  the  $1,000;  w  any  portion 
thereof,  in  May,  1817,  commenced  this  action. 
seekinK  its  recovery.  In  th^  complaint  they 
seek  audi  recovery  upon  three  grounds:  (1) 
Upon  the  ground  of  false  representations 
made  by  Malloy,  Inducing  them  to  enter  into 
the  contract;  (2)  upon  the  groand  of  failure 
on  the  part  of  Malloy  to  furnish  an  abstract, 
showing  good  title  In  him,  as  agreed  upon; 
and  (3)  upon  the  ground  that  the  contrad; 
had  been  rescinded  by  mutual  consent  of  all 
of  the  parties  thereto.  These  grounds,  as 
pleaded  In  the  complaint,  counsel  for  Malloy 
Insists,  constitute  three  causes  of  action, 
though  they  were  all  relied  upon  by  the  Con> 
nellys  to  effect  a  single  recovery  of  the  $1,000. 
The  ground  of  false  representations  inducing 
the  Connellys  to  enter  Into  the  contract,  and 
the  failure  of  Malloy  to  furnish  an  abstract, 
as  agreed  upon,  apparently  were  not  claimed 
by  the  Connellys  as  grounds  for  the  rescis- 
sion of  the  contract,  in  their  talk  with  Mal- 
loy at  and  prior  to  November  1,  1916;  but 
these  grounds  are  dalmed  by  than  to  have 
then  existed,  entitling  them  to  resdud  the 
contract.  The  trial  court  awarded  Judgment 
upon  the  theory  that  there  was  a  mutual 
resdssion  of  the  contract  on  Nov^bfer  1, 
1916,  mtitling  the  ComMllys  to  have  the 
$1,000  returned  to  them,  less  reconpmoit 
damages  resulting  to  Malloy  from  the  Connd- 
lys  occupying  the  premises,  and  the  terms  of 
the  contract,  indudng  him  to  refrain  from 
doing  the  necetfsary  fall  work  upoo,  and  af- 
tending  to  the  necessary  affaira  ot  the  farm, 
whidi  he  would  have  done  and  attended  to 
during  their  occupancy  of  the  premises,  but 
for  his  r^ance  upon  the  contract,  as  he  had 
a  right  to  do,  before  13k  time  of  its  resdsrion. 

[1]  It  Is  contended  In  behalf  of  Malloy  that 
the  Gonnellya  have  no  right  to  Uie  return  of 
any  portion  of  the  $1,000  paid  upon  the  pur- 
chase price,  because  the  contract  was  reednd- 
ed  at  their  Instance.  The  argument  seems  to 
be  that  the  GonnellyB  are  in  the  same  posi- 
tion as  the^  would  have  l>eai  if  they  had 
abandcHied  tlie  premises,  and  the  conbact. 
without  good  cause,  and  without  acquiescenee 
in  the  abandtmment  by  Malloy.  Whatever 
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their  rights  would  have  been  under  such  an 
abandonmeut  of  the  premises  and  the  con- 
tract, we  think  from  the  fact  that  Malloj 
acquiesced  In  the  Connellys'  requested  rescis- 
sion of  the  contract,  as  we  think  he  did  by 
TOluntarily  taking  them  off  the  place,  assum- 
ing' exOlu^ve  possession  thereof,  and  telUng 
them  to  go  to  Williams  and  get  the  notes, 
that  he  thereby  placed  blmjself  In  a  position 
where  he  cannot  now  rightfully  claim  that 
there  was  such  an  abandonment  of  the  farm 
and  the  contract,  by  the  Connellys,  as  to  de- 
prive them  of  the  right  to  have  the  91,000, 
or  some  portion  thereof  returned  to  them. 
We  are  to  r^ember  that  there  were  no 
terms  In  the  contract,  either  of  forfeiture  or 
of  any  other  nature,  defining  the  rights  of 
the  parties  with  reference  to  the  $1,000  paid 
upon  the  contract,  in  case  of  failure  ot  per- 
formance or  rescission.  We  also  note  that 
the  evidence  tends  strongly  to  show  that 
Malloy,  at  the  time  of  the  rescission  of  the 
contract,  Intended  to  pay  back  to  the  Connel- 
lys Bome  portion  of  the  $1,000,  after  deduct- 
ing the  loss  be  had  sufFwed  by  reason  of  his 
reliance  upon  the  contract  before  its  rescis- 
sion. His  admissions  thereafter  made,  as 
testified  to  by  apparoitly  disinterested  wit- 
nesses, point  to  ttiis  conclusion.  In  Jones  t. 
Orove,  76  Wash.  19, 135  Pac.'488,  Jndge  Main, 
q>eaking  for  the  court,  said: 

"Where  a  contract  for  the  sale  and  purchase 
of  real  estate  has  been  rewinded,  the  law  re- 
stores each  of  the  parties  to  Us  original  status. 
The  vendor  is  entitled  to  the  possession  of  tlie 
property  if  It  has  not  already  been  restored  to 
Um,  the  rent  if  any,  end  damages  for  the  breadi. 
The  parchaser  has  a  right  to  the  refond  of  the 
money  paid  onder  the  contract,  together  with 
interest  MaEfet  v.  Oregon  &  C  B,  Co.,  46  Or. 
443,  80  Fac.  489 ;  Bernardo  t.  Soderman,  19 
GaL  App.  161,  124  Pae.  886;  Pedley  t.  EVee- 
man,  182  Iowa.  356,  100  N.  W.  800.  119  Am. 
St.  Rep.  567;  lortle  t.  Scottiah  American  Mort- 
gage Co.,  122  Ga.  458,  50  S.  m  402." 

This  was  said  with  reference  to  a  sale  con- 
tract which  did  not  contain  any  forfeiture  or 
other  ptoTlslon  controlling  the  rights  of  the 
parties  upon  failure  of  performance  or  rescis- 
sion. Ttiis  view  of  the  law  was  adhered  to 
in  Jackson  v.  White,  177  Pac.  667.  We  are 
of  the  opinion  that  the  Connellys  J&ecame  en- 
titled to  the  return  of  the  $1,000  paid  upon 
the  purchase  price,  less  such  recoupment 
damages  as  Malloy  might  be  able  to  show  he 
Buffered,  growing  out  of  the  transaction  be- 
cause of  the  failure  of  the  consummation  of 
the  contemplated  sale  of  his  farm ;  and  that 
it  ^mply  became  a  question  of  restoring  the 
parties  as  near  as  possible  to  the  position 
they  were  In  at  the  time  of  the  making  of 
the  cositract. 

[2]  Contention  is  made  In  b^alf  of  Malloy 
that  the  trial  court  erred  in  refusing  to 
require  counsel  for  the  Cumellys  to  elect 
as  to  which  of  the  three  grounds  plead- 
ed in  the  complaint  th^  woold  base  th^ 


<!laim  of  recovery  opou.  The  motion  to  this 
effect  was  iCBted  upon  the  theory  that  there 
were  three  causes  of  action  pleaded,  in 
substance,  in  the  cmnplalnt,  as  above  no- 
ticed; and  that  they  were  inconsistent. 
We  have  noticed  that  there  was  only  the 
single  recovery  of  the  $1,000  which  bad  ' 
been  paid  upon  the  purchase  price,  sought  by 
the  Connellys.  We  are  unaUe  to  see  wherein 
the  three  grounds  of  recovery  pleaded  are 
Inconsistent.  Proof  supporting  any  one  of 
these  grounds  of  recovery  would  not  neces- 
sarily contradict  proof  supporting  either  of 
the  other  grounds  of  recovery.  In  Starwich 
V.  Ernst;  100  Wash.  198,  170  Pac.  684.  Jndge 
Fullerton.  spealdng  for  the  court,  well  stated 
the  law,  as  follows: 

"Separate  and  distinct  acts,  culminating  in 
one  result  and  giving  rise  to  bat  one  liability, 
do  not  require  statement  in  separate  connts  or 
make  the  doctrine  of  election  applicable.  All  can 
be  united  in  one  complaint  as  one  cause  of  ac- 
tion. Proofs  may  be  admitted  npou  all  of  them, 
and  a  recovery  may  be  had  if  any  one  or  more 
are  found  to  be  proven.  Any  other  rule  would 
amount  to  a  denial  of  justice.  It  would  be  to 
compel  a  plaintiff  to  elect  between  different 
grounds  of  liability  and,  at  his  peril,  pursue 
that  one  to  the  exdosion  of  the  others.  Such  ia 
not  the  mle  in  this  joriadictlon«  as  we  have  sev^ 
erel  times  announced.  Hutchinson  T.  Mt.  Ver- 
non Water  &  Power  Co.,  49  Wash.  469,  95  Pac. 
1023 ;  Bemot  v.  Morrison.  81  Wash.  538,  143 
Pac.  104,  Ann.  Ga&  1916D,  290;  O'DonneU  v. 
McCool.  89  Wash.  687. 154  Pac.  1090." 

It  se^s  quite  plain  to  us  that  neither  of 
these  grounds,  upon  which  recovery  is  sought, 
Is  Inconsistent  with  either  of  the  others.  The 
trial  court  therefore  did  not  err  In  refusing 
to  require  an  election,  aa  asked  for  by  coun- 
sel for  Malloy. 

[3]  It  is  contended  In  behalf  of  the  Con- 
nellys, upon  their  cross-appeal,  that  the  trial 
court  erred  in  awarding  to  Malloy  $200  as 
recoupment  damages.  We  do  not  find  in  the 
record  any  timely  exceptions  made  in  behalf 
of  the  Connellys  to  the  court's  finding  that 
Malloy  was  damaged  in  the  sum  of  $200, 
growing  out  of  his  reliance  upon  the  contract 
after  Its  making  and  prior  to  its  resclsdon. 
However,  we  are  convinced  by  the  evidence, 
as  the  trial  court  was,  that  Malloy  was  so 
damaged  at  least  in  that  sum,  as  a  direct 
result  of  the  existence  of  the  contract,  and 
his  reliance  thereon  prior  to  its  rescission, 
as  he  then  had  a  right  to  rely  upon  it  and 
act  accordingly.  The  contention  seems,  how- 
ever, to  be  directed  more  particularly  against 
the  several  Items  of  damage  so  claimed  by 
blm,  as  pleaded  in  the  trial  amendment  to 
his  answer,  aggregating  the  sum  of  $1,660. 
It  may  be  conceded  that  the  larger  portion  of 
these  Items  would,  in  no  event,  be  recovera- 
ble by  him.  But  we  think  that  at  least  $200 
of  the  amoimt  so  claimed  was  for  items  upon 
which  he  was  entitled  to  damages  by  way  of 
recoupment.  For  Instancy  by  reascm  oC  hla 
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reliance  apon  the  contract,  and  the  pro^>ect 
of  consummation  of  the  aaJe,  he  refrained 
from  hauling  and  iriadug  upon  the  ground  a 
large  amount  of  fertilizer  until  it  was  too 
late  In  the  fall  to  do  that  work.  He  also  re- 
frained from  doing  fall  plowing  until  It  was 
too  late.  He  also  refrained  frcun  doing  a 
considerable  amount  of  c(»itemplated  repair- 
ing upon  the  place — all  of  which  be  would 
have  d<me  to  his  advantage  during  the  time 
the  contract  was  in  full  force,  bad  he  not 
been  relying  thereon.  He  also  suffered  some 
damage  by  the  breaking  of  hla  wagon  by  the 
Connellys,  ^ey  bad  the  use  of  the  house  as 
a  home  for  the  period  they  were  there,  and 
also  some  use  of  the  horses  which  were  upon 
the  place.  These  are  among  the  Items  of 
damages  claimed  by  Malloy  whidi  we  think 
he  bad  a  right  to  an  award  upon.  The  evi- 
dence is  not  very  satisfactory  as  to  the  actual 
damage  suffered  by  bim,  but  it  shows  that  be 
did  suffer  loss  to  the  extent  of  $200,  whldi  be 
was  entitled  to  hare  deducted  from  the  $1,000 
paid  upon  the  purchase  price. 

[4]  Some  contention  is  made  that  the  court 
erred  in  allowing  the  amendment  during  the 
trial,  to  Malloy's  answer,  setting  np  these 
items  of  damages,  and  claiming  recoapment 
thereon.  This  was  cleariy  a  matter  within 
the  dlscretlcHi  of  the  trial  court,  which  it 
seems  quite  plain  to  ns  it  did  not  abuse  In 
allowing  the  amendmeht  to  be  made. 

The  Judgmoit  is  affirmed.  Neither  party 
will  recover  costs  In  this  court 

MOUNT,  FDliX^TON,  and  HOLCOMB, 
JJ.,  concur. 

CHADWICK,  a  J.  (dissoitin^.  To  sns* 
tain  the  judgment  rendered  ta  this  case,  the 
court  must  hold  that  tbm'was  a  mutual 
TtsdmAaa  at  the  contract  That  there  was 
no  resdsslon  seems  to  me  to  be  too  plain  for 
argument  The  holding  of  the  majority  ts 
sustained  by  a  finding  that,  when  the  Conn^- 
lys  told  Malloy  they  were  going  to  leave  the 
l^ace,  he  baided  them  to  a  n^hbor's  In  his 
own  wagon  and  with  his  own  team,  and 
thereafter  cared  for  the  place  and  the  stock 
that  was  on  It  It  is  not  made  clear  that  he 
could  have  done  other  ttaan  he  did.  He  could 
not  restrain  his  vraidees  by  force.  If  he  had 
attempted  to  do  so,  he  would  have  been  guil- 
ty of  an  assault  If  he  bad  permitted  them, 
espedally  the  lady,  to  walk  down  the  big 
road,  be  would  have  been  rude  The  form 
and  property,  especially  the  live  stock,  bad 
to  be  cared  for.  He  did  no  more  than  pru- 
dence dictated  and  humanity  d«nanded.  In 
other  words,  he  acted  as  a  gentleman  would, 
and  must  now  pay  a  jwnalty  for  bis  polite- 
ness. This  may  be  tbe  law.  but  it  does  not 
consist  with  the  rules  of  polite  society. 

I  do  not  attach  Importance  to  tbe  testimo- 
ny of  the  Connellys  that  Malloy  agreed  that 
r 


they  ml£bt  go  to  his  attorneys  and  get  tbdr 
notes.  It  sustains,  rather  than  destroys,  ap- 
pellant's case.  They  had  abandoned  tbe  place, 
and  he  was  willing  that  they  should  receive 
their  notes  and  that  be  should  retain  the  $1,- 
000  as  liquidated  damages.  Tbe  fact  that  tbe 
Connellys  moved  off  after  this  conversation  Is 
a  circumstance  tending  to  show  that,  if  there 
was  a  mutual  rescission,  it  was  upon  the 
terms  proposed. 

Tbe  objection  to  the  title  was  raised  by 
counsel  after  the  abandonment  It  is  no  more 
than  a  pretense  and  a  subterfuge,  and,  be- 
sides, app^ant  bad  in  law  a  reasonable  time 
to  meet  the  objections.  The  case  should  have 
been  reversed  and  remanded,  with  judgment 
tn  ttfvOiaat  in  the  sum  ot  $1,000. 


CM  Wash.  632) 
BELL  T.  LILLIBRXDGE.    (No.  16127.) 

(Supreme  Court  of  Washlngtm.   April  22, 

1919.) 

Mastbb  and  ScRVAirr  «=9289(28)— Injvbt  to 

•  SEBVAKT  —  O7NTBIBVT0ET    NSOUOKJfCB  — 

Question  fob  Jubt. 
Whether  the  employtf  of  a  threshing  ma- 
chine operator  was  negligent  in  placing  bis 
band  where  It  was  caught  in  a  chain  and  qiro<ft- 
et  wheel  from  which  the  guard  had  been  re- 
moved, while  the  employ^  whose  regular  work 
was  about  the  separator  and  not  about  the 
engine  was  assisting  in  starting  the  engine, 
held  for  the  jury  under  the  evlduiec. 

D^rtment  2. 

Appeal  from  Superior  Court,  Spokane  Ocmo- 
ty;  Wm.  A.  Hun^^  Judge. 

Action  by  John  Bell  against  H.  A.  Ulll- 
bridge.  From  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Lee  St  Kimball,  of  Spokane,  for  appellant 
Graves,  Kizer  ft  Graves  and  B.  C  Mat- 
thias, all  of  Spokane,  and  E.  E.  Whltla,  of 
Ooeur  d'Alen^  Idaho,  for  respondent 

MOUNT,  J.  On  October  80, 1916^  tbe  plain- 
tiff was  Injured  by  having  his  hand  and  wrist 
caught  In  a  chain  whiA  ran  over  a  sprodEet 
wheel  upon  a  tractor  engine  Be  brought 
this  action  for  damMEM.  Upon  Issues  Joined 
the  case  was  tried  to  the  court  and  a  Jutt* 
resulting  In  a  verdict  and  jodgment  In  fovor 
of  the  plaintiff  for  $4,000.  The  defendant 
has  appealed  frota  that  Judgment 

At  the  close  of  the  respondent's  evidencG^ 
and  again  at  tbe  close  . of  all  tbe  evidence, 
motions  were  made  for  a  directed  verdict 
These  motions  wwe  denied.  After  the  ver- 
dict a  motion  was  made  for  judgment  not- 
withstanding the  verdict  This  motion  was 
also  denied.   The  appellant  insists  that  the 
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comt  erred  In  d^lng  tbase  motlQnB.  No 
other  erron  are  presented.  This  necessarily 
InTOlves  a  consideration  of  the  facts  In  the 
case.  TtttBy  may  be  briefly  stated  as  fol- 
lows: In  the  year  1916  the  anwUant  was  op- 
erating a  thrwfr^ng  macblne  for  threshing 
wheat  in  Alberta,  Canada.  Dnrlag  the  fall 
of  that  year  the  respondent  was  onployed  to 
attend  the  separator.  Anothw  man  was  on- 
ployed  to  attend  the  tractor  which- fnmlshed 
the  motor  power  for  the  separator.  Before 
commencing  threshing  the  respondent  assist- 
ed the  enghieer  In  repairing  tbe  tractor.  3%e 
respondent  had  some  experloice  as  a  me- 
chanic  This  tractor  was  what  is  known  in 
the  record  as  a  30-60  oU-poll  kerosene  Bume- 
ly  tractor.  Upon  the  left  side  of  this  tractor 
was  a  flywhe^.  Upon  the  stiaft  of  tbe  fly- 
wheel was  a  small  sprocket  which  operated 
a  sprocket  chain  to  an  oil  pump  below  the 
flywheel  and  a  little  forward  thereof.  This 
sprocket  chain  and  sprocket  wheel  whldt  ran 
the  oU  puinp  were  protected  by  a  metallic 
covering,  or  guard.  When  the  respondent 
and  the  engineer  repaired  the  tractor  before 
the  threshing  season  began,  this  metallic  cov- 
ering over  the  sprocket  chain  whs  taken  ott, 
repaired,  and  replaced  In  its  proper  position. 
At  the  trial  the  respondent  testified  that  he 
did  not  know  that  this  guard,  or  metallic 
covering,  over  the  sprocket  wheel,  had  been 
taken  off,  but  as  a  matter  of  fact  It  had  been 
off  for  several  days  prior  to  the  accident. 
The  tractor  engine  was  run  by  kerosene.  In 
order  to  start  the  engine  In  operation,  It  was 
necessary  to  put  some  gasoline  in  the  car- 
bnretor,  take  hold  of  the  flywheel,  and  give 
It  a  tnm,  when  the  engine  would  start  by 
the  use  of  the  gasoline.  It  was  then  neces- 
sary to  turn  on  the  kerosene  which  kept  the 
oigine  going.  It  was  sometimes  difflcnlt  to 
start  the  engine.  After  tbe  respondent  bad 
been  employed  by  the  appellant  for  abbut 
a  month,  and  on  tbe  30th  day  of  October. 
1916,  when  It  Is  conceded  that  the  season 
waa.gettlng  late,  suow  was  beginning  to  fall, 
and  tbe  appellant  was  urging  his  men  to 
make  haste  with  the  threshing  of  the  grain, 
after  ttie  machine  had  been  in  opwatifm  for 
two  or  (bree  bonrs,  tiie  supply  of  kerosene 
became  exhausted,  the  oigine  was  stopped,  a 
iww  sui^ly  of  kerosene  was  obtained,  and  it 
was  necessary  to  start  the  engines  Tbe  re- 
Qwndent  testtfled  that  he  had  been  told  that 
it  was  a  part  of  his  duty  to  btip  start  the 
oglne.  Upon  this  oceadon.  whoi  the  engine 
was  ready  to  be  started,  the  respondent  gave 
tlie  flywheel  a  tnm,  at  the  request  of  the  en- 
gineor,  and  tbe  engine  apparoitly  started; 
but  it  began  to  ^tter,  which  Indicated  that 
it  was  not  getting  kerosene.  He  had  been 
UM  when  that  OMiditlw  arose  it  was  neces- 
sary to  open  a  little  valve  underneath  the 
engine  so  that  tbe  kerosene- jnight  flow  into 
.tlw  cartHiretor.  In  attempting  to  oj/m  this 


valve  he  reached  under  Am  engine  with  Ms 
left  hand  and  at  the  same  time  placed  Us 
right  hand  against  Uie  qtrocket  wheel  at  the 
oil  pump  where  the  covering  had  been  re- 
moved, and,  there  being  a  defective  link  In 
the  dnin,  his  hand  was  crushed  in  the 
Qprodtet  wheel  Upon  tbe  left  side  of  the 
oiglne  there  was  a  running  board  about  18 
indies  wide  whidi  extoided  from  the  fnmt 
of  the  engine  on  the  left  side  back  to  or  near 
the  flywheeL  This  running  board,  when  a 
man  was  standing  dose  by  the  side  of  the 
engine,  came  down  to  about  bis  sbonlders. 
In  order  to  readi  the  valve  underneath  tbe 
eni^e  It  was  necessary  for  hhn,  therefore^  to 
stoop  slightly  to  see  the  valve. 

Tbe  appellant  contends  that  the  req^ond- 
aat  assnmed  the  risk,  and  that  he  was  guilty 
of  contributory  negligence  as  a  mattM  of 
law  in  not  seeing  that  the^ard  over  tbe 
sprocket  wheel  had  been  removed.  This  is 
his  sole  contention.  He  bases  this  contentlou 
upon  a  number  of  cases  from  this  court, 
where  we  have  said,  in  effect,  as  in  Beltz  v. 
American  Mill  Co.,  S7  Wash.  399,  79  Paa  981, 
Olson  V.  McMurray  Cedar  Lumber  Co.,  9 
Wash.  500,  3?  Pac.  670,  and  other  cases  of 
that  same  character,  that  "men,  when  they 
are  working  around  dangerons  maditnery, 
must  notice.  Their  faculties  and  senses  are 
.glvai  them  fcv  the  purpose  of  self-preserrs- 
tlon,  and  they  must  exerdse  them  to  a  rea- 
simaUe  extent" 

So  the  question  here  iB  n^tfieF.  under  tlw 
facts  shown  upon  this  recprd,  liie  respondoit 
was  guilty  of  contributory  negligence  as  a 
matter  of  law  and  be  assum^  the  risk.  The 
evldoice^  we  Hiink,  conclusively  dkows  that 
a  guard  over  this  sprocket  wheel  and  duin 
was  the  regular  tectmy  eqnlpmmt  of  the  ma- 
dilne.  The  evidence  on  the  part  of  the  le- 
B{>ondent  shows  that  he  had  helped  to  re- 
pair this  guard  and  place  It  in  position  after 
it  was  repaired,  and  that  at  the  time  of 
accident  be  did  not  know  that  it  ||ad  been  re- 
moved, and  did  not  notice  that  the  chain  was 
exposed  at  the  time  of  the  accident  ^nie 
primary  duty  of  tbe  respondent  was  to  at- 
tend to  tbe  separator,  which  was  usually 
about  80  feet  away  from  tbe  tractor.  ,  It  Is 
conceded  that  prior  to  the  time  of  the  acd- 
dent  the  appellant  had  urged  his  moi  to  make 
baste  to  finish  the  vrovk  and  keep  the  ma- 
chinery in  operation.  It  was  a  part  of  the 
reapoDdent'a  duty  to  help  start  the  tractor 
when  It  was  required  to  be  started.  So  that 
the  principal  question  in  the  case  necessarily 
is:  Should  the  respondentr  at  the  time  he 
undertook  to  open  the  valve  under  the  tractor 
after  the  engine  had  been  started  in  opera- 
tion, have  seen  that  tbe  guard  over  the 
sprocket  wheel  had  been  removed?  It  is  ar- 
gued by  the  a^Uant  tbat  this  sprocket 
wheel  was  in  plain  view  of  the  respondent, 
and  that  tf  he  did  not  see  It  it  was  his  dnty 
to  have  done  so.  We  think  there  are  droim- 
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stances  in  this  case  which  make  that  a  qaes- 
tion  for  the  Jut?.  The  respondent  did  not 
know  that  the  guard  had  been  removed.  He 
had,  In  the  early  part  of  the  season,  helped 
to  repair  the  guard  and  place  It  In  position. 
When  he  started  the  engine  by  turning  the 
flywhe^  he  was  necessarily  standing  close  to 
the  flywheel,  which  was  a  little  above  his 
bead.  In  order  to  start  the  flywheel  It  was 
necessary  for  him  to  use  mudi  force  to  turn 
the  wheel.  Immediately  whea  the  raglne 
started  It  began  to  sputter,  which  indicated 
that  he  must  open  the  valve  underneath  the 
engine  In  order  that  kerosene  might  be  per- 
mitted to  flow  Into  the  carburetor.  It  was 
necessary,  of  course,  to  do  this  qnlcUy.  His 
atteutioii  must  bare  been  riveted  upon  the 
pmltlim  of  the  valve,  and  he  at^nrently 
raadied  quickly  for  the  valve  with  his  left 
band,  intmtly  iooklng  to  locate  that  valve 
His  mind  was  not  upon  other  parts  of  the 
machinery,  and  we  think  be  had  a  right  to 
suppose  that  the  other  parts  of  the  machin- 
ery were  In  their  ordinary  condition,  unless 
the  condition  was  so  obvious  that  he  must 
have  seen  It  by  casual  observation.  When 
standing  erect,  close  to  the  tractor,  he  could 
not  see  the  sprocket  wheel  or  diain  because 
of  the  running  board.  Whethw  the  condi- 
tion was  so  open  and  appar«it  that  a  casual 
observer  wotUd  have  noticed  U  was  a  ques-' 
tioa  for  the  jury.  As  stated  in  Labatt's  Mas- 
ter A  Servant,  voL  4,  f  1S22: 

"If  it  was  not  a  recognized  fact  of  the  func- 
tions of  the  aerrant  to  look  out  for  dangerous 
conditions  of  the  same  kind  as  those  which 
caused  the  injury  (as*  section  1838  et  seq., 
post),  and  bis  diaaces  of  observation  were 
merely  such  as  were  casually  afforded  by  occa- 
sional proximity  to  the  defective  instrumental- ; 
ity,  it  is  for  the  jury  to  determine  whether  he 
ought  to  have  discovered  the  conditions." 

While  the  evidence  shows  that  the  respond- 
ent had  assisted  In  starting  the  engiue  upcm 
different  occasions,  his  testlm<my  was  to  the 
effect  that  he  had  never  before  been  required 
to  op^  the  valve  nnderueath  the  engine,  and 
that  he  did  not  know  the  guard  had  been  re- 
moved from  the  sprocket  wheel,  and  did  not 
notice,  when  reaching  for  the  valve  under- 
neath the  «)gine,  that  the  conditlou  of  the 
sprocket  wheel  had  been  changed  since  he 
saw  It  last  We  are  satisfied,  therefore,  that 
whether  he  did  see  that  the  guard  over  the 
sprocket  wheel  was  removed,  or  whether  he 
should  have  seen  It,  under  the  drcumstancea, 
was  a  question  of  fact  to  be  submitted  to  the 
jury.  No  complaint  Is  made  that  the  ques- 
tion was  not  properly  submitted  to  the  Jury, 
but  It  is  contended  by  the  appellant  that  the 
court  should  have  directed  a  verdict  as  a 
matter  of  law. 

We  are  satisfied  that  the  court  pnq>erly 


submitted  the  qneatlon  to  the  Jnry»  and  that 
the  question  was  not  one  of  taw. 
The  Judgmoit  must  therefore  be  affirmed. 

CHADWICK,  C.  J.,  and  PARKER,  PUI^ 
LBBTON,  and  HOLCOMB,  J3.,  concur. 


(lOS  Wash,  tit) 
GENTHT  V.  KRAUSE.   (No.  16168.) 

(Supreme  Court  of  WashingtMi.   April  14, 

mo.) 

1.  Lahdiabd  ard  TsHAifT  «S9831C2)  —  Fash 
LuaB—DAHAon  vob  BaatAxai. 

Where  farm  lease  required  lessor  to  fumUh 
leasee  a  comfortaMe  home,  lessee,  upcm  breach 
of  such  agrement,  was  entitled  to  difference  be- 
tween rental  value  of  a  comfortable  home  and 
the  r«Dtal  value  of  the  uncomfortable  house  In 
which  he  was  compelled  to  live  by  reason  of 
lessor's  breadi. 

2.  Sn-OvT  AMD  ComraxBOLAZK  4b»28(1)— 
Fabk  I<basb— Buacb— Davaokb. 

Where  owner  leased  fann  upon  lessee's 
agreement  to  give  him  one-half  of  the  crop,  and 
lessee  thereafter  delivered  his  own  hay  In  per- 
formance of  owner's  agreement  to  sell  haj  to 
third  party,  the  price  received  for  such  hsy  bj 
owner  was  properly  oflket  against  items  claimed 
by  owner  in  his  action  against  lessee  for  breacb 
of  farm  lease,  being  a  part  of  the  dealings  be- 
tween the  parties  in  regard  to  crop,  and  bane* 
arising  out  of  original  contract  of  lease. 

a  Costs  «b>28S(1)— Affbai<— PAiLtru  to  Af- 

FXAK. 

Respondent,  who  does  not  sppear  upon  ap- 
peal, ^thor  by  brief  or  otherwise  is  not  oititled 
to  costs  upon  appeal,  though  judgment  b  af- 
firmed. 

Department  2. 

Appeal  from  Superior  Court,  Grant  Otnm- 
ty;  Sara  B.  Hill,  Judge- 
Action  by  Jesse  Gentry  against  John 
Krause.   Judgment  for  defendant,  and  plain- 
tiff-appeals. Affirmed. 

T.  B.  Sootbaid,  of  Wilson  Cnek,  and  N. 
W.  WashlDgbm,  <tf  Bpbmta,  for  ^qpellanL 

MOUNT,  J.  This  action  was  brought  to 
recover  from  the  defendant  I310.S0  alleged 
to  be  due  upon  several  causes  of  action.  For 
answer  to  the  complaint  the  defendant  de- 
nied any  indebtedness  to  the  plaintiff,  and 
alleged  by  cross-complaint  that  the  plaintiff 
was  Indebted  to  the  defendant  upon  several 
causes  of  actloo.  Upon  Issues  Joined  the 
case  was  tried  to  the  court  without  a  Jury, 
and  resulted  in  a  judgment  In  favor  of  tbe 
defendant  for  $70.71.  The  plaintiff  has  ap> 
pealed  from  tbat  Judgment. 


^sFor  other  caus  hs  nudo  topic  and  KBT-NUHBBR  la  all  Kw-Nnnbired  Disssts  and  IndasM 
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The  action,  as  It  was  finally  tried,  was 
in  the  nature  of  an  accounting  upon  a  farm 
lease  between  the  appellatit  and  the  respond- 
ent While  ai^t^ant  makes  a  number  of  as- 
slsnments  of  error  be  argues  but  two  points: 

[1]  First  It  is  claimed  thdt  the  court 
erred  in  reodrlng  evidence  of  the  rental, val- 
ue of  a  house  upon  the  premises.  The  facts 
In  regard  to  this  point  are  as  follows:  The 
appellant  leased  to  the  respondent  a  certain 
farm  in  Grant  county  by  a  written  contract 
which  provided,  among  other  things,  that  the 
respondent  was  to  farm  said  lands  to  al- 
falfa and  wheat  in  a  good  and  workmanlike 
manner  and  to  deliver  to  the  appellant  one- 
half  of  the  crop.  The  appellant  agreed  that 
be  would  move  a  ifSJt  of  a  certain  house 
upon  the  farm  and  "fix  up  a  comfcvtable 
home"  for  the  respondent  It  was  claimed 
by  the  respondent  that  the  appellant  failed 
to  fix  up  the  house  as  a  comfortable  home, 
and  alleged  that  the  house  was  uncomfort- 
able and  uninhabitable,  and  that  he  had  been 
damaged  thereby  In  the  sum  of  ^150.  Upon 
the  trial  the  court  permitted  req>ond«tt  to 
offer  testimony  to  the  effect  that,  If  the 
house  had  been  fixed  up  as  a  comfortable 
home,  it  would  have  been  worth  to  him  at 
least  $10  per  month,  and  that  In  the  condi- 
tion it  was  left  by  the  appellant  It  was 
worth  lees  than  $5  per  month.  Upon  this 
evidence  tbe  court  allowed  the  respondent 
an  itwn  of  $66.  If  we  understand  appellant's 
contention  correctly  upon  this  point,  it  is  to 
the  effect  that  the  respondent  was  to  deliver 
to  appellant  one-half  of  the  crop  raised  up- 
on tbe  farm,  and  that  the  condition  of  the 
house  did  not  affect  the  crop  or  the  rental 
which  be  was  to  pay  to  tbe  appellant.  It 
seems  plain  that,  while  the  respondent  was 
required  to  pay  one-half  tbe  crop  raised  on 
tbe  farm,  he  was  entitled  to  a  comfortable 
home  in  which  to  live,  and,  this  part  of  the 
lease  not  having  been  performed  by  appel- 
lant he  was  clearly  liable  for  whatever  dam- 
ages resulted  to  respondent  therefrom.  In 
the  case  of  In^lls  v.  Beall,  68  Wash.  247, 
122  Pac.  1063.  in  considering  this  quesaon, 
ve  said: 

"These  authorities,  it  seems  to  ns,  render  it 
dear  that  where  facts  are  pleaded  as  in  this 
ctHDplaint  the  dimiQiahed  rental  valoe  of  the 
premises,  caused  by  failure  of  appellants  to  per- 
form their  covenant  for  the  construction  of  the 
bnilding,  is  a  proper  measure  of  damages.  In- 
deed, it  Is  difficult  to  see  what  other  measure  of 
general  damages  there  could  be." 

It  follows,  ther^or^  that  since  the  ap^- 
lant  was  bound  by  bis  contract  of  lease  to 
furnish  tibe  respondoit  with  a  comfortable 
home,  his  neglect  or  refusal  to  do  so  may 


be  recovered  for,  and  It  was  tiierefore  not 
error  to  receive  evidence  of  tbe  rental  val- 
ue of  the  house  as  It  would  have  been  If 
the  appellant  had  complied  with  his  contract. 

[2]  Second.  It  appeared  upon  the  trial 
that  the  appellant  with  the  consent  of  the 
respondent,  sold  for  the  respondent  about 
three  tons  of  hay,  of  the  value  of  $51,  which 
money  appellant  collected  and  did  not  turn 
over  to  the  respondent,  but  retained  It,  ap- 
plying it  upon  what  he  deemed  respondent 
was  Indebted  to  him.  Appellant,  at  a  later 
date,  agreed  to  sell  20  tons  of  his  part  of  the 
hay  at  $16  per  ton  to  a  third  party,  and  ac- 
cepted a  cash  payment  of  $50  to  bind  tbe 
bargain.  Afterwards  appellant  entered  into 
an  agreement  with  re^udent  whereby  re- 
spondent took  this  sale  over  and  agreed  to 
deliver  his  own  hay  to  tbe  third  party. 
Thereafter  the  respondent  delivered  the  hay 
—20  tons— to  the  third  party.  At  the  time 
this  action  was  commenced,  the  balance— 
$250 — which  was  due  for  the  20  tons  of 
hay  had  not  been  collected;  but  before  the 
trial  the  appellant  had  collected  this  $250 
and  refused  to  turn  it  over  to  the  respond- 
ent At  the  trial  the  respondent  amended 
his  cross-com^Ialnt  to  Include  tbls  $250.  Ap* 
pellant  argues  upon  tbls  point  that  It  was 
error  of  the  trial  court  to  consider  this 
$260  and  the  $60  which  had  already  been 
collected  by  the  appellant,  because  It  is  not 
a  proper  matter  to  be  offset  against  tbe  Items 
claimed  by  tbe  appellant  In  bis  amended 
complaint,  since  It  did  not  arise  out  of  the 
original  contract  of  lease.  We  think  it  did, 
as  a  matter  of  fact,  arise  out  of  the  orig- 
inal contract  of  lease.  It  was  a  part  of  the 
dealings  between  the  landlord  and  bis  ten- 
ant In  regard  to  the  crop  raised  upon  the 
farm.  The  landlord  collected  money  which 
by  right  belonged  to  the  respondent  for  hay 
sold  by  the  respondent  As  we  have  herein- 
before stated,  Uie  action  resolved  Itself  into 
an  accounting  between  appellant  and  re- 
spondent, and  It  was  the  duty  of  the  court  t45 
take  Into  account  all  the  items  In  con- 
troversy between  the  parties  at  the  time  of 
tbe  trial,  in  order  to  finally  determine  tbe 
condition  of  the  account  and  do  Justice  be- 
tween the  parties. 

After  carefully  going  through  the  record, 
we  are  satisfied  that  tbe  trial  <!ovat  made  no 
errors  upon  the  trlaL  Tbe  judgn^ent  is 
therefore  affirmed. 

[3]  The  respondent  has  not  appeared  In 
this  case,  by  brief  or  otherwise,  and  there- 
fore is  net  oitltied  to  costs  upon  the  appeaL 

GHADWIOK,  0.  J.,  and  HOUX>UB.  PAIU 
KBR,  and  PUIXBRTOK,  13.^  oonctur. 
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DUNOAN  TP.  T.  STAYB  «t  ox. 
<Mfc  1B086.) 

(Stq^nana  Ooiirt  of  Washiaston.   ApOL  22, 
1»19.) 


1.  EUINBNT  DOUAIN  «=3238(6)  —  LbQAUZA- 
TIOK  or  HlOHWAT — DaU AGES— APPEAL. 

Under  Rem.  Code  1915,  {  56(13,  providing 
that  Qpon  legalization  of  road  "the  board  maj 
increase,  diminish  or  refuse  to  allow  any  dam- 
ages, to  which  order  the  parties  may-  appeal 
within  three  months,"  the  appeal  so  authorised 
can  in  no  erent  bring  into  the  laperior  court 
•ny  otlier  qnestfon  than  that  of  the  amount  of 
damages  which  Mme  property  owner  taiight 
snfler  by  reason  itf  the  legalisation  of  the  road. 

2.  E^KENT  Domain  e=>238{2)  —  Leqaliza- 

TION  or  HlOHWAT— PBOCEEDINOS— APPEAI* 
Under  Rem.  Code  1915,  H  5659-6664,  re- 
lating to  legalization  of  roads,  order  of  super- 
visors of  township  legalising  establishment  of 
public  road  is  not  appealable  to  the  superior 
court,  notwithstanding  section  8009.  relating  to 
appeals  from  dedsiona  of  county  oonunissioners 
to  superior  courts;  no  sach  right  of  appeal 
bong  given  by  sections  9322-9438. 

S.  BuiNBNT  DouAUT  <8=>167(2)  —  Determina- 
tion or  Damaoes— Constitution  AUTT  or 
Statute. 

Under  Const,  art.  1,  |  16,  providing  for  tak- 
ing private  property  a  statute  whic-b  purports 
to  provide  for  the  determination  of  the  question 
of  damages  resulting  from  the  exercise  of  the 
powers  of  eminent  domain  other  than  by  a  judi- 
cial proceeding  in  a  court  of  record,  wherein 
ownoa  of  property  ure  brought  into  court  by 
an  appropriate  original  prorass,  is  onconatltu- 
tiooaL 

4.  CoNSTmrnoNAi.  Law  <8=>24  —  OPERATioti 
ON  Previous  Statutes— Repeal. 
That  portioD  of  Bern.  Code  lOlS,  |f  0669- 
6664,  passed  by  the  territorial  LegislBture,  re- 
lating to  the  manner  of  determining  the  ques- 
ti«Q  of  damages  to  owners  upon  legalization 
at  roads,  was  superseded  on  adoption  of  the 
Constitution,  being  unconBtitutional  under  Const, 
art  1,  I  16,  forbidding  the  taking  of  private 
property  for  public  use  without  compensation 
being  first  made  or  paid  into  court  for  the 
owner. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  R.  H.  Webster,  Judge. 

Id  the  matter  of  the  legalization  «f  Blder 
Road  No.  247.  Prom  a  judgment  of  the  an- 
perior  court  reversing  and  setting  aside  an 
order  of  the  supervisors  of  the  town^lp 
I^llzlag  the  ^tabllshment  of  a  public  road, 
rendered  on  appeal  by  Benjamin  F.  Stayr 
and  wife  from  such  ordra,  Duncan  Township 
appeals.  Reversed. 


John  B.  White  and  Fred  3,  Cunningham, 
both  of  Spokane,  for  appell^t. 

Bodie  ft  Onstlne,  of  Spokane,  for  nepond- 
enta. 

PARKER,  J.  This  Is  an  appeal  by  Duncan 
township  of  Spokane  county,  from  a  judg- 
ment of  the  superior  court  for  tiiat  county, 
reversing  and  setting  aside  an  order  of  the 
supervisors  of  that  township,  legalizing  the 
establishm^t  of  a  public  road  therein,  known 
as  Elder  road  No.  247,  according  to  a  resnr* 
vey  thereof  made  by  the  engineer  of  Spokane 
county.  Benjamin  F.  Stayr  and  wife,  con- 
ceiving themselves  eggiieved  by  the  order 
of  the  township  supervisors,  gave  notice  of 
an>eal  therefrom  to  the  superior  court  bi 
the  manner  proyided  for  appeals  from  decl- 
sloDs  of  county  commissioners  to  the  superior 
court 

Counsel  for  both  sides  proceed  upon  the 
assumption  that  township  supervisors  and 
township  derlts  have,  by  virtue  of  sectloo 
9368,  Rem.  Code,  relating  to  their  powers, 
the  same  power  as  county  commissioners  and 
cwinty  auditors  have  relating  to  the  legaliz- 
ing of  county  roads.  In  so  far  as  roads  wholly 
within  townships  are  concerned;  and  It  is 
conceded  that  this  road  Is  wholly  within  Dun- 
can township.  The  township  sopervlBors 
proceeded  under  sections  6659-6664,  Rem. 
Code,  relating  to  the  legalizing  of  county 
roads  by  county  commlssiooers.  Those  sec- 
tions, omitting  section  6661,  read  as  fallows: 

"6650.  Where  by  reason  of  the  loss  or  de- 
struction of  the  field  notes  of  the  original  snr- 
vey,  or  in  case  of  defective  survey  or  record,  or 
in  case  of  such  numerous  alterations  f  any 
county  road  since  the  ori^nal  location  and  sur- 
vey that  its  location  cannot  be  accurately  de- 
fined by  the  papers  on  file  In  the  proper  county 
auditor's  ofRee,  or  where,  through  some  omis- 
sion or  defect,  doubts  may  exist  as  to  the  legal 
establtshment  or  evidence  of  estsblishmmt  of 
any  county  road  or  highway,  the  board  of  county 
commissioners  of  the  proper  county  may,  If  they 
deem  it  neceRnary,  order  such  highway,  or  any 
part  of  a  county  road  used  and  traveled  by  the 
puUic,  to  be  resnrveyed,  platted,  and  recorded 
as  hereinafter  provided. 

"6660.  A  copy  of  the  field  notes,  together  with 
a  plat  of  any  highway  or  county  road  surveyed 
under  the  provisions  of  tiie  preceding  secti<», 
shall  be  filed  In  the  office  of  the  county  auditor, 
and  thereupon  be  shall  designate  a  day  wH  a 
regular  term  of  the  board  of  county  commisslon- 
ers,  not  less  than  twenty  days  from  the  publica- 
tion of  said  notice,  upon  which  said  board  will, 
unless  good  cause  be  shown  against  so  doing, 
approve  of  such  survey  and  plat,  and  order  them 
to  be  recorded  as  in  cases  of  the  original  estab- 
lishment of  a  county  road." 

"6662.  If  no  objections  or  dalms  for  damage 
are  filed  on  or  before  tiie  first  day  of  the  tern 
fixed  for  bearing  the  same,  the  board  of  coun^ 
commissioners  ^all  proceed  to  declare  that  such 
road  included  in  said  snrvey  is  a  lawful  coonty 
road.   If  objections  are  made  to  the  estaljlisb- 
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Bent  of  Ae  bigliwar.  or  clalmi  for  dunatrw  aro 
filed,  three  dirioterested  freditddera  abaU  be  ap- 
pointed to  appraiae  the  damagea,  the  report  of 
whom  ahall  be  made  to  the  next  term  of  the 
connty  commissioQers'  conrt 

"5603.  No  claim  for  damagea  wttl  be  allowed 
to  any  person  who  <fid,  npon  the  original  loca- 
tion of  aaid  road,  receive  damagea,  or  who,  or 
whose  grantor,  applied  for  or  aasented  to  auch 
road  paaaing  over  aaid  Und,  or  who,  when  mak- 
ins  aettlement  npon  the  tract  bj  him  occnpinl, 
foand  the  aaid  road  in  public  oae  and  traveled. 
Ttie  appraiaera  will  report  any  and  all  acta  of 
the  owners  of  aaid  land  or  their  grantors  wbich 
show  compensation,  dedication,  or  asaeot  to 
auch  land  bdng  used  as  a  public  highway.  The 
board  may  increase,  dtnriniah,  or  refute  to  allow 
any  damages ;  to  wbidi  order  the  partiea  may 
appeal,  within  three  montha. 

"6664.  In  case  objection  ahall  he  made  in 
writing  by  any  person  daiming  to  be  injured 
by  the  anrvey  made,  the  board  of  coonty  com- 
misdoners  shall  have  full  power  to  bear  and 
determine  upon  the  matter,  and  may,  if  deemed 
advisable,  order  a  change  to  be  made  In  die  sur- 
vey. I'pon  the  floal  deterndnatiMi  of  the  board, 
or  in  case  no  objection  be  made  at  the  term 
named  in  the  notice  of  the  survey,  they  shall 
approve  of  the  same,  and  cause  the  field  notea 
and  plat  of  the  connty  road  to  be  recorded,  aa 
in  case  of  the  eatablishment  and  alteration  of 
highways,  and  thereafter  auch  records  ahall  be 
recrived  by  coorta  as  condurfve  proof  of  the 
eatabltahment  and  lawful  existence  of  such  coun- 
ty road  and  public  hi^way,  according  to  auch 
survey  and  plat" 

Section  0661  provides  for  the  giving  of  no- 
tice of  the  bearing  by  the  county  auditor.  In 
Jiine^  1917,  the  county  engineer  filed  with  the 
townahip  mpervisoTs  his  petition,  alleging 
that  Elder  road  Nol  247  la  a  public  highway 
of  Duncan  township,  Spokane  county.  Wash., 
laid  out  In  the  year  1888.  according  to  the 
records  on  file  fai  the  said  connty  engineer's 
office;  that  <m  the  28d  day  of  Augost,  IMS, 
Uie  county  wglneer  of  Spokane  county  made 
ft  resnrvey  of  said  road,  and  there  Is  now  on 
file  a  plat  of  the  road  as  traveled  at  that 
time ;  that  said  road  has  been  traveled  for  a 
period  of  over  10  years  last  post ;  that  there 
have  bera  numerous  slight  alterations  In  the 
course  of  said  bli^way;  that  there  Is  a  dis- 
pute as  to  the  limits  of  Its  present  course; 
ttiat  your  petitioner  has  a  record  of  a  re- 
survey  of  the  road  and  plat  of  the  same,  and 
has  In  -his  possession  among  the  records  of 
the  county  englneer'a  t^ce  field  notes  show- 
ing the  course  as  traveled  during  the  last  10 
years  or  more;  that  said  public  highway 
Aonld  be  legalized.  In  pursuance  of  an  or- 
der made  by  the  township  supervisors,  the 
township  derk  gave  notice  of  the  hearing  of 
the  mattOT.  as  provided  in  section  5601,  Rem. 
Code,  relating  to  the  giving  of  notice  of  snch 
hearings  by  county  auditors.  At  the  time  set 
for  the  hearing,  Stayr  and  wife  filed  with  the 
township  sapervisOTB  their  objections  to  the 
legalizing  of  the  road  as  resnrveyed,  admit- 
ting that  Blder  mad  Na  247  was  a  pntdie  road 


which  had  been  laid  out  by  Che  county  com- 
mlasioners  In  188S,  but  ailing,  in  substance, 
that  to  adopt  the  location  of  the  road  ao- 
cordtng  to  the  resurvey  would  be  to  change 
its  original  location  and  the  courae  of  pnb< 
Uc  travel  thereon,  whldi  had  been  contlnnous 
for  30  years  pQst,  to  a  new  location,  and  that 
nicb  a  clianKe  and  the  opening  of  the  road 
for  public  travel  along  such  new  location 
would  result  In  damage  to  them  as  adj<4ntng 
landowners  In  the  sum  of  $250,  whldi  sum 
they  demanded  that  the  township  pay  to 
them  in  the  event  the  road  was  so  changed. 
The  matter  being  heard  by  the  township 
supervisors,  they  entered  an  order  overruling 
the  objections  of  Stayr  and  wife,  declared 
the  road  to  be  legalized  as  resnrveyed,  and 
refused  to  award  them  any  damages.  There* 
upon  Stayr  and  wife  gave  notice  of  appeal 
from  the  decision  of  the  township  supervisors 
to  the  superior  court  for  Spokane  county,  in 
the  manner  provided  by  section  .^909.  Rem. 
Code,  relating  to  appeals  to  superior  cotirts 
from  decisions  of  boards  of  county  commiST. 
sioners.  At  the  hearing  of  the  matter  In  tbe 
superior  court,  counsel  for  the  township  ob- 
jected to  tbe  court  entertaining  the  question 
of  tbe  l^llzatlon  of  tbe  road  according  to 
the  resurvey,  stating: 

"Tt  Is  OUT  contention,  for  tiie  parpnaes  of  this 
action,  th^  are  not  entitled  to  appeal  from  the 
legalisation,  they  are  only  entitled  to  appeal  on 
the  question  of  damages^* 

—evidently  resting  their  objection  upon  the 
concluding  aoitence  of  section  066S,  above 
quoted.  The  trial  eoort  overruled  this  ob- 
jection, heard  the  matter  as  npon  appeal 
tram  a  decision  of  a  board  of  connty  commis- 
sioners, found  that  the  reanrvey  of  the  road 
^'to  not  a  correct  and  legal  resurvey  of  Blder 
road,**  and  reversed  and  set  aside  the  order 
of  the  township  supervisors  legalizing  tb» 
road  as  resurvc(red.  This  is  the  Judgmoit 
from  wbidi  this  appeal  is  prosecuted  by  the 
township. 

[1]  It  is  contended  In  behalf  of  appellant 
township  that  the  superlw  court  had  no 
jnrlsdiction  in  this  proceeding  over  the  qne»* 
tlon  of  the  legaUzi^  of  the  road  according 
to  the  resurv^.  because  Chere  is  no  statute 
authorizing  an  appeal  to  that  conrt  from  a 
decision  of  the  township  Bapwvlsors  upon 
that  question.  Nowhere  in  our  township  gov- 
ernment statute,  sections  9822-8438,  Rem. 
CodB,  do  we  find  any  provision  authorizing 
an  aiHKal  from  dedalona  of  township  super- 
visors to  the  superior  courts.  It  is  there- 
fore plain  that  there  Is  no  such  appeal  au- 
thorized, unless  it  be  clearly  provided  for 
in  some  other  stetnte.  Counsti  for  both 
atdee,  as  already  noticed,  have  assumed  that 
1^  virtue  of  tbe  provisions  of  section  986^ 
R«n.  Code,  relating  to  the  powers  of  town- 
ship snpervisora,  such  superrisors  haw  the 
same  powers  aa  county  commissioners  under 
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the  legallzlDg  county  road  statute.  The  qoes- 
tlon  of  the  correctness  of  thla  assumption 
we  do  not  decide.  However,  It  beln;  so  as* 
snmed,  counsel  for  Stayr  and  wife  seem  to 
rest  tbeir  right  of  appeal  from  tbe  order  of 
the  township  supervisors  to  the  superior 
court,  first  upon  the  concluding  sentence  of 
section  6663,  above  quoted.  We  Ignore  for 
the  present  the  question  of  appeal  from 
tbe  township  supervisors'  order  on  the  ques- 
tion of  damage.  We  think  the  language  of 
section  5663  relied  upon,  to  wit,  "The  board 
may  Increase,  diminish,  or  refuse  to  allow 
any  damages;  to  which  order  tbe  parties 
may  appeal,  within  three  months,"  plainly 
means  that  the  appeal  so  authorized  could 
in  no  event  bring  Into  the  siiperior  court  any 
other  question  than  that  of  the  amount  of 
damages  which  some  property  owner  might 
suffer  by  reason  of  the  legailzattcm  of  a  road 
In  pursuance  of  a  resurvey. 

[2]  It  Is  further  contended  In  behalf  of  the 
township  that  because,  as  Is  assumed,  the 
powers  of  township  supervisors  are  the  same 
as  county  commissioners,  under  tbe  l^Ilz- 
Ing  road  statutes  above  quoted,  tbe  decisions 
of  township  supervisors  under  those  statutes 
are  reviewable  In  superior  courts  by  direct 
appeal  therefrom  to  those  courts,  as  de<48ions 
of  county  commissioners  are  reviewable  in 
superior  courts,  by  direct  appeal  under  sec* 
tion  8900,  Rem.  Code,  relating  to  appeals 
from  the  decisions  of  county  commissioners 
to  the  superior  courts.  The  fact  that  town- 
ship supervisors  and  county  commissioners 
may  possess  the  same  power  under  tbe  legal- 
izing county  road  statutes  atkove  quoted  falls 
far  short  of  demonstrating  tliat  the  decisions 
of  township  supervisors  are  reviewable  In 
tbe  niperior  courts  upon  appeal  therefnun 
to  tboae  courts,  simply  because  tbe  dedalons 
of  cotmty  commissioners  may  be  so  reviewed. 
Statutes  which  go  no  further  than  to  give 
to  two  different  boards  concurrent  original 
Jurisdiction  over  a  particular  subject-matter 
we  tblnk  do  not  touch  tbe  question  of  the 
manner  of  reviewlDg  tbe  decisions  of  the 
respective  tribunals  In  some  higher  trIbunaL 
We  are  quite  convinced  that  tbe  statute  au- 
thorizing appeals  from  decisions  of  conoty 
conunlssloners  to  superior  courts  has  no  ap- 
plication whatever  to  tbe  reviewing  of  de- 
<^ons  by  township  supervisors  In  superior 
courts.  We  faave  no  other  statutes  than  those 
above  noticed  faavlDg  any  bearing  upon  the 
qnestlOTi  of  appeal  trom  tbe  deddona  of 
township  supervisors  to  superior  courts.  We 
are  of  tbe  <q;>lnloD  that  we  have  no  statute 
anthortzlng  an  appeal  from  tbe  order  of  the 
township  snpenrisors  Id  bo  far  u  ttie  qnes- 
tlmi  of  tbe  l^llzlng  of  tbe  road  according 
to  tbe  resorv^  Is  concnned,  and  that  there* 
fore  the  attempted  appeal  by  Stayr  and 
wife  telled  to  confer  upon  the  superior  court 
any  jurisdiction  to  determine  the  Questkm  of 
wbeQw  or  not  tbe  otOer  of  tbe  townddp 


supervisors,  legalizing  Elder  road  No.  247 
according  to  tbe  resurrey,  shonld  be  reversed 
and  set  aside. 

[3]  So  far  as  the  question  of  appeal  to  tbe 
superior  conrt  from  the  order  of  tbe  town- 
ship supervisors  upon  the  question  of  dam- 
ages, resulting  to  Stayr  and  vrlfe  from  the 
legalizing  of  the  road  according  to  tbe  re- 
survey  is  concerned,  we  note  that  the  whole 
of  the  legallidng  road  statute  above  noticed, 
under  wbtdi  tbe  township  supervisors  pro- 
ceeded, was  passed  by  the  Territorial  leg- 
islature long  before  the  adoption  of  our  Con- 
stitution upon  the  admlsshHi  of  the  state 
Into  tbe  Union.  It  baa  become  tbe  settled 
law  of  this  state,  since  the  adoption  of  our 
Constitution,  that  a  statute  whltih  purports  to 
provide  for  the  determination  of  tbe  question 
of  damages  resulting  from  the  exercise  of 
tbe  power  of  eminent  domain,  other  than  by 
a  Judicial  proceeding  In  a  court  of  record, 
wherein  the  owners  of  property  are  brought 
Into  court  by  an  appropriate  original  process, 
la  unconsUtutlcmal.  Section  10,  art.  1.  Con- 
stitution; Peterson  v.  Smith,  6  Wash.  163. 
32  Pa&  1060;  Askam  v.  King  Coun^,  9 
Wash.  1,  36  Pac.  1097;  Snohomish  County  v. 
Hayward,  11  Wash.  429,  39  Paa  662 ;  Seanor 
T.  Board  of  County  CommissUners,  13  WadL 
48.  42  Pac.  602;  Adams  County  T.  Dob8cbla|^ 
19  Wash.  356,  58  Pac.  830. 

[4]  It  follows  ttiat  those  prorialona  ot  tbe 
legalMog  county  rood  statutes  above  quoted 
which  relate  to  the  manner  of  determining  the 
question  of  damages  to  owners  of  land,  re- 
sulting from  tbe  legalization  of  county  roads 
according  to  resurveys  thereof,  are  super- 
seded and  rendered  of  no  ^ect  by  section  16, 
art  1,  of  our  Constitution,  ^nce  manifestly 
such  damages  as  are  there  referred  to  would 
necessarily  result  from  the  exercise  of  tbe 
power  of  eminent  dmnain.  That  question 
was  therefore  not  properly  before  tbe  superi- 
or court  at  any  stage  of  these  proceedings, 
and  tbe  court  did  not  assume  to  determine 
tbe  question  of  damages  resulting  to  Stayr 
and  wUe. 

We  conclude  that  the  judgment  of  tbe 
superior  court  reversing  the  order  of  the 
township  supervisors  must  be  reversed.  It 
Is  so  ordered. 

We  are  not  here  concerned  with  Qie  ques- 
tion of  the  situation  in  wblcb  the  partSes 
will  be  left  by  this  disposition  of  the  causa 
It  may  be  observed,  however,  that  if  the  de- 
ciston  of  tbe  town^p  snpendscws,  legalMng 
tbe  rood  in  accordance  witb  tbe  resurvey,  ts 
void  or  err<meous  for  any  reastm,  oitLtUns 
Stayr  and  wife  to  have  tbe  same  set  asUe^ 
the  courts  are  open  to  ttaem  in  a  pn^ier  a(y 
tkm  instituted  for  that  purpose;  or  if  that 
order  be  a  valid  legalisation  of  tbe  road  aa 
reearveyed,  and  has  resulted  or  will  result 
in  the  taking  of  any  at  their  land  for  public 
we,  tbe  ooarta  are  ftleo  opan  to  tbem  to  eo- 
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force  tbelr  rlgbta  guaranteed  by  aectiMi  16, 
art  1,  of  oar  Gonstitntion. 

CHADWICK.  O.  J.,  and  HOIX30MB, 
MOUNT,  and  FCLLEBTON.  3  J.,  concur. 


nOS  Wuh.  468] 

lONa  T.  NEW  YORIC  LTFB  INS.  GO. 
(No.  15109.) 

(Supreme  Court  of  Washington.   April  X4, 
1910.) 

IlTBUBAROX  ^»136(1)  —  liin  IKSTTKAVCT  — . 

Failure  to  OoHFurrB  CoimiAOT. 
Where  application  for  life  policy  provided 
that  insurance  ehonld  not  take  effect  until  de- 
liTer?  to  and  receipt  by  insured  of  policy  dur- 
ing his  lifetime,  and  that,  unless  otherwise 
agreed  in  writing,  policy  should  take  effect  as 
of  date  of  application,  and  the  company  mailed 
the  policy  to  its  agent  td  be  delivered  to  appli- 
cant only  in  case  he  agreed  that  policy  should 
be  in  force  from  its  date,  instead  of  from  date 
of  application,  tiie  p^lej  nerer  became  effec- 
tive, where  applicant  died  before  policy  was 
received  by  tlie  agent. 

D^rtment  2. 

Appeal  fr«n  Superior  Gtnirt.  Walla  Walla 
County;  Edward  C.  Mills,  Judge. 

Action  by  N^e  J.  hoag  against  the  New 
York  Life  Insurance.  Company.  Judgment 
for  plaintiff  and  defendant  appeala.  Be- 
versed. 

Gom  ft  Onvn,  ot  Walla  WiOla,  for  a.pptH- 
lant 

J.  W.  BrocAs,  of  Walla  Walla,  for  respond- 
ent 

MOUNT,  J.  This  action  was  brought  to 
recover  upon  an  alleged  policy  of  insurance 
issued  by  the  defendant  For  answer  the  de- 
fendant denied  any  liability.  The  case  was 
tried  to  the  court  and  a  Jury  and  resulted 
in  a  verdict  In  favor  of  the  idalntlff  for  the 
face  of  the  policy— $3,000.  At  the  close  of 
all  tlie  evidence,  the  defendant  moved  tor  a 
directed  verdict  and,  after  verdict  for  Judg- 
ment notwithstanding  the  verdict  These  mo- 
tions were  denied,  and  a  Judgment  was  enter- 
ed In  fav<Mr  of  the  plaintiff  for  $3,000.  The 
defendant  haa  appealed  from  that  Judgment 

There  Is  no  substantial  dispute  upon  the 
facts.  They  are  as  follows:  William  I.  Long 
during  his  lifetime  was  the  husband  of  the 
respondent  On  the  24th  day  of  July,  1016, 
Mr.  lioug  applied  for  an  Insurance  policy  on 
tils  life  in  the  sum  of  $3,000.  This  applica- 
tion was  made  to  Wendell  Phillips,  who  at 
tbat  time  was  a  S[>ecial  agent  of  the  appel- 
lant residing  in  Idaho.  The  application  for 
the  Insurance  gave  the  residence  of  Mr.  Long 


as  Walla  Walla.  Wadi.,  and  tbe  name  of 
N^e  3.  Long  as  the  benefldaiy.  ■  Tbe  ap- 
plication recites  as  follows: 

"I  agree  as  follows:  (1)  That  the  insurance 
hereby  applied  for  shall  not  take  effect  unless 
the  first  premium  is  paid  and  tbe  policy  is  de- 
livered to  and  rec^ved  by  me  during  my  life- 
time  add  good  health,  and  that  unless  odierwise 
agreed  in  writing,  the  policy  shall  then  relate 
back  to  and  take  effect  as  of  the  date  of  this 
apjdication.  •  •  •" 

At  the  time  this  application  was  givm  to 
Mr.  Phillips,  Mr.  Long  executed  his  prom- 
issory note  In  favor  of  Mr.  Phillips  for  the 
annual  premium  of  $149.37,  payable  in  90 
days  from  Its  date.  After  the  application 
was  made,  and  on  the  10th  day  of  August 
Mr.  Long  was  examined  by  a  doctor  In  Waita- 
burg.  Wash.  The  doctor's  examination,  to- 
gether with  the  application  for  Insurance, 
was  then  forwarded  to  the  appellant  at  Its 
New  York  office.  There  was  some  delay  In 
the  issuance  of  the  policy,  by  reason  of  the 
fact  that  when  an  applicant  for  insurance  Is 
examined  by  a  doctor  away  from  the  resi- 
dence of  the  applicant  the  Insurance  company 
makes  It  a  practice  to  determine  why  the  ap- 
plicant was  not  examined  at  the  place  of  bis 
rraldeuce.  Afterwards,  on  the  6th  day  ot 
September,  1916,  a  policy  was  Issued  by  tbe 
appellant  as  ai^lled  for  by  Mr.  IxHig.  At- 
tached to  thia  policy  was  a  statement  whlcb 
appellant  required  to  be  signed  by  the  ap- 
pUcaot  bffitore  ddlvor,  as  ftdlowa: 

"New  Tork  life  Insurance  Oonqpany,  846  St  848 
Broadway,  New  Toric. 

"Dated  Sept  6,  1916. 
*1  hereby  request  u  an  amaidment  to  my 

appUcation  for  insurance  dated  the  24tb  day  of 
July,  1916,  that  any  policy  written  thereon  shall 
take  effect  as  <tf  the  6tfa  day  of  S^t,  1916,  In- 
stead of  on  the  date  of  said  application,  as  pro- 
vided therein."  ' 

This  i>oUcy,  with  the  modified  application, 
was  mailed  by  the  appellant  to  its  agent  In 
Spokane  on  September  7th.  On  the  8th  day 
of  September,  1916,  Mr.  Long  died  as  the  re- 
sult of  an  accident.  The  policy,  when  re- 
ceived by  the  Spokane  agent  was  forwarded 
to  Mr.  Pblllips  at  Lewiston,  Idaho.  Mr.  Phil- 
lips, at  that  time  having  been  notified  of  the 
prior  death  of  the  applicant,  returned  the 
policy  to  the  appellant,  and  upon  tbe  30th 
day  of  September  also  returned  to  Mrs.  Long 
the  note  which  was  executed  on  July  24, 1916. 
After  Mr.  Long's  death.  Mrs.  Long  tendered 
payment  of  the  note.  Tbe  appellant  compa- 
ny refused  to  receive  payment  of  the  note, 
and  refused  to  furnish  tbe  beneficiary  named 
in  the  policy  blank  forms  upon  which  proof 
of  death  could  be  made,  and  refused  to  my 
tbe  amount  of  the  policy.  This  action  was 
then  brought. 

It  Is  apparent  from  these  facts  that  there 
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was  no  ddlrerr  of  Qie  policy  in  question  and 
tbere  was  no  agnem&it  upon  the  terms  of 
the  policj'  In  abort,  there  was  no  completed 
contract  and  no ,  d^very  thereof.  In  the 
case  of  Insurance  Go.  t.  Yoni^a  Adm'r,  90 
U.  S.  (23  Wall.)  85,  ^  U  Ifld.  152,  where  an 
apiOicant  for  life  Insurance  gave  his  note  for 
the  premlnm  and  took  a  receipt  fR»n  the 
cmnpany'B  agent  giving  Hie  company  the 
right  to  acc^  or  reject  the  application,  and 
the  company  did  not  agree  to  its  terms,  but 
issued  a  policy  with,  definite  terns  and  trans- 
mitted the  same  to  tiie  ag«it,  but  before  de- 
livery the  applicant  died,  his  note  being  un- 
paid. It  was  said: 

"The  receipt  of  the  5th  of  June  was  the  Ini- 
tial step  of  the  parties.  It  reserved  the  abso- 
iDte  right  to  the  company  to  accept  or  reject  tbs 
proportion  which  it  contained.  There  waa  a 
necesEar;  implication  that,  If  it  were  accepted, 
the  response  and  acceptance  were  to  be  by  a 
policy,  in  conformity  with  the  terms  specified  in 
the  receipt  as  far  as  they  extended,  and  beyond 
that,  in  the  usual  form  of  such  instruments  as 
issued  by  the  company.  But  it  was  clearly 
within  the  power  of  the  company,  under  tbt 
condition  expressed,  wholly  to  reject  the  ap- 
plication, without  giving  any  reason ;  or  to  ac- 
cept the  proposition  with  sneb  modifications  of 
the  terms  specified,  and  of  the  uaqal  conditions 
.  of  Bodi  policies  as  it  might  see  fit  to  prescribe. 
The  entire  subject  was  both  affirmatively  ami 
negatively  within  its  chtrice  and  discretion.  Tlie 
acceptance  was  a  qualified,  one,  and  tbere  was 
none  other.  •  •  •  The  applicant  assented  to 
the  prop08iti(»i  contained  in  the  receipt,  but 
the  company  did  not.  The  company  absented 
to  the  policy,  but  the  applicant  never  did.  The 
mutual  assent,  the  meeting  of  the  minds  of  both 
parties,  is  wanting.  Such  assent  is  vital  to 
the  existence  of  a  contract.  Without  it  there  is 
none,  and  there  can  be  none." 

The  Insurance  company,  of  course,  had  the 
right  to  accept  or, reject  the  application  as 
made.  It  to  substance  rejected  the  applica- 
tion as  made  for  a  policy  which  would  relate 
back  to  and  take  effect  as  of  the  date  of  the 
application,  namely,  July  24,  1916,  but  was 
willing  to,  and  did,  issue  a  policy  which  re- 
lated back  to  and  took  effect  as  of  the  date 
September  6,  1916.  The  policy  was  sent  to 
an  agent  of  the  Insurance  company  to  be  de- 
livered upon  condition  that  this  chunge  of 
the  ai^Hcation  be  made.  When  the  policy  was 
received  by  the  agent,  the  applicant  was  dead 
and  the  change  could  not  be  made;  and,  of 
course,  the  policy  was  not  and  conld  not  be 
then  delivered  during  the  lifetime  of  the  ap- 
plicant In  good  health.  So  It  Is  apparent 
that  the  parties  to  the  contract  did  not  agree 
upon  the  terms  thereof.  In  Hammon  on  Con- 
trads.  at  section  76^  the  mle  is  stated  as 
follows: 

"An  acceptanos  of  only  a  part  ct  the  terms 
of  the  offer  does  not  create  a  contract;  nor 


does  an  acceptance  tbat  introduces  new  terms 
into  the  contract  contemplated  by  the  offerer. 
In  neither  case  do  the  minds  of  the  parties  as- 
sent to  the  same  thing.  An  acceptance  whidi 
varies  from  the  <^er  is  in  effect  a  rejection  of 
the  offer  as  made,  and  a  counter  proposaL" 

That  rule  is  applicable  to  the  facts  in  this 
case.  So  it  Is  apparent  that  no  contract  was 
agreed  upon  between  the  parties  and  no  con- 
tract was  delivered.  The  respondent  claims 
that  there  was  a  delivery  of  the  policy  be- 
cause it  was  placed  in  the  malls  to  be  deliv- 
ered prior  to  the  death  of  Mr.  Long.  There 
can  be  no  doubt  that.  If  there  was  an  inten- 
tion on  the  part  of  the  insurance  company  to 
deliver  this  policy  unconditionally  to  Mr. 
Long  at  the  time  It  was  placed  in  the  mails, 
then  It  might  be  held  that  there  was  a  sultl- 
dent  delivery.  The  rule  In  regard  to  such 
deUveries  Is  stated  In  14  B.  C.  U  p.  898.  as 

"It  is  the  intention  of  the  parties  and  not  the 
manual  possession  of  a  policy  which  determines 
whether  tbere  has  been  a  delivery  thereoL 
There  must  be  an  Intention  to  part  with  the 
control  of  the  instrument  and  to  place  it  in  the 
power  of  the  insured  or  some  person  acting  for 
him.  Manual  delivery  to  the  insured  in  person 
is  not  necessary,  nor  is  the  fact  that  a  policy 
has  been  turned  over  to  the  insured  conclusive 
on  the  question  of  delivery.  This  matter  of  de- 
livery is  largely  one  of  intent,  and  the  pfaysical 
act  of  turning  over  the  policy  ia  ogea  to  ex- 
planation 1^  parol  evidence.  The  deposit  of  an 
insurance  policy  in  the  mails,  addre^ed  to  the 
insured,  is  a  delivery  to  him  and  the  same  is 
true  of  the  mailing  or  otherwise  deliveriog  the 
policy  to  the  agent  o*  t^e  insurer  with  uncondi- 
tional instructions  to  deliver  the  same  to  the 
insured,  though  it  is  otherwise  where  the  in- 
structions to  the  agent  are  conditionaL" 

Here,  under  the  facts  shown  upon  the  trial, 
the  policy  was  mailed,  not  to  the  applicant  or 
the  beneficiary,  but  was  placed  in  the  malls 
to  be  delivered  to  the  agent  of  the  appellant 
and  by  the  agent  of  the  appellant  to  be  de- 
livered only  in  case  the  applicant  would 
agree  that  the  policy  should  relate  to  and  be 
in  force  from  Its  date  Instead  of  July  24, 
1916,  as  stated  In  the  application.  This,  of 
course,  was  a  material  cluinge  In  the  policy. 
The  applicant  had  a  right  to  reject  tlils 
diange,  and  the  appellant,  of  course,  bad  a 
right  to  insist  upon  It.  It  Is  clear  that  no 
consummated  contract  existed,  and  the  in- 
surance company  therefore  is  not  bound. 

The  Judgment  appealed  from  la  therefore 
reversed,  and  the  cause  ordered  dlsmlaaed. 

GHADWICK.  a  J.,  and  HOLCOUB,  PAR- 
KER, and  FULI^RTON.  JJ.,  ccncnr. 


Digitized  by  Google 


WaslL) 


STATE  T.  SUPERIOR  l)OURT 


481 


aw  Waah.  507) 

STATB  ex  r«L  DUNHAM  «t  aL  v.  SUPERIOR 
COURT  OF  LEWIS  COUNTY 
et  aL   (Nh  18282.) 

(Supreme  Oonrt  of  Wuhliigtoii.  A^  16» 
1919.) 

1.  JUDQBB  4s>61{4)— OSDBB  FOB  CHANOB— BN- 
TBT  WITHOUT  NOTICE— VACATION. 

An  order  for  change  of  judge,  entered  with- 
out notice,  waa  properlr  vacated  on  motion. 

2.  JUDOEa  «Ea40~GHAjrQE  or  JUDQEB— LlBKB- 
AI.  CONSTBTKmON  OF  STATOTV. 

Though  Rem.  Code  191S,  U  209-1,  209-2, 
proridins  (or  change  of  judgea,  baa  been  and 
will  continue  to  be  abused,  it  is  a  remedial  atat- 
ate,  and  mast  be  Uberall;  construed. 

9.  JuDQBS  ^^OL)— Ghavok— AnxiiATn  bt 
Counsel  ob  Pabtt. 
Rem.  Code  1915,  |g  209-1,  209-2,  provid- 
ins  for  change  of  judges  in  the  event  of  preju- 
dice, contemplates  that  tke  affidavit  of  prejudice 
may  be  by  the  attorney  or  by  the  party,  who- 
ever has  knowledge  of  the  fact,  or  is  willing  to 
affirm  a  belief  that  a  fair  and  impartial  trial 
cannot  be  had  before  the  presiding  judge. 

4k  JuDon  «s»51^  —  Ohanok— AmsATR  or 

PBEnTDIOB— InrOBHATION  AND  BEUBF. 

Under  Rem.  Code  1915,  ||  209-1,  209-2, 
providing  for  change  of  judges  for  prejudice,  an 
affirmation  of  prejudice  on  the  part  of  the  pre- 
siding judge,  made  only  on  an  aunt's  informa- 
tion and  belief,  is  snfficioit. 

S,  JCDOBB  ^»03— Charos  —  FnjHo  or  lCo«> 
TXOn  AS  Affbabahob— STATim. 
Filing  oi  motion  to  make  tiK  onnplaint 
more  definite  and  certain  waa  not  such  an  ap- 
pearance by  defendants  as  amoonted  to  a  aub- 
mission  of  the  cause  to  the  presiding  judge,  pre- 
dading  defendants  from  moving  for  change  of 
judge  for  prejudice,  pursuant  to  Rem.  Code 
1915,  M  209-1,  209-2. 

&  Judges  4=>51(1),  53— Change— Second  Mo- 
Tion  AS  Waivkb  or  Fibst. 
Ealing  of  second  motion  in  support  of  affi- 
davit for  change  of  judges,  pursuant  to  Rem. 
Code  191S,  il  209—1,  200—2,  on  the  ground  of 
prejudice  of  the  presiding  judge,  was  not  a  waiv- 
er of  the  first  motion,  and  the  second  motion 
can  be  considered;  if  the  first  motion  was  well 
taken  it  afaoald  have  been  granted,  and,  if  not,  it 
was  abortive  and  bad  no  effect 

7.  HaNDAMUS  4s>44  —  CoUPBLLIIfa  Chanqb 

of  Judges— Pbejudice— Statute. 
Mandamus  is  the  proper  remedy  to  compel 
'  the  jud^e  before  whom  a  cause  is  brought  to 
aoake  an  order  transferring  the  action  to  some 
odwt  judge  (or  hearing,  pursuant  to  Rem.  Code 
IVlSk  H  309—1,  209—2,  on  account  of  the  pre- 
siding judge's  ^ejudice  eatabllshed  by  affidavit 

'  Departmoit  2. 

Handamos  by  tlie  State  of  Wasbbigton,  on 
the  relatlra  of  8.  W.  Dunham  and  others, 
■Calnst  the  Superior  Court  of  Lewis  Coun^ 
tjr;  W.  A.  Reynolds,  Judge.   Writ  to  Issue. 


H.  E.  Orimm,  of  Centralla,  for  relators. 
W.  W.  Langtaome  and  3.  0.  White,  both 
of  ChefaaUs,  for  reepoudents. 

CHAIDWICK,  G.  J.  Relators  bronsbt  this 
proceeding  to  compti  respondent  to  make  an 
order  transfbrrtng  an  action,  in  which  the 
relators  are  made  defendants  and  one  Joe 
Laptnskie  is  plaintiff,  to  some  other  jiu^ 
for  hearing. 

The  orl^nal  action  was  begun  in  Lewis 
county  on  or  about  Oie  1st  day  of  February, 
1919.  On  the  6tb  day  of  F^mary,  1919,  the 
defendants  moved  to  make  the  craipiaint 
more  definite  and  certain.  This  motim  was 
n<^ced  tor  hearing  on  the  17th  day  ot  B^br 
ruaiy.  On  the  17th  day  of  February  the 
attorney  for  the  defendants  made  aflldaTlt 
that  he,  the  attorney,  was  informed  and  be- 
lieved that  the  respondrat  bendn  and  be- 
fore whom  ttie  said  cause  was  pending  was 
prejudiced'  against  fb»  defuidants^  and  Out 
they,  the  defendants,  could  not  have  a  fair 
and  impartial  trial  before  respondent,  and 
moved  tbe  court  that  anotho'  Judge  be  call- 
ed to  try  Oie  case.  On  the  17th  day  of  Feb* 
ruary  the  respondoit  judge  was  not  fwes- 
ent  in  court,  being  engaged  in  another  coun- 
ty. He  letnmed  to  Lewis  county  on  the 
18th  day  of  February,  whereupon  counsel 
for  the  defendants  presented  his  motion  for 
a  change  of  Judges,  and  It  was  so  ordered 
by  the  respondent  No  notice  of  the  filing 
of  the  motion  or  of  the  time  tor  bearing  was- 
serred  upon  the  plaintiff  or  the  attom^s  in 
the  original  action.  It  coming  to  the  notice' 
of  counsel  tb&t  an  order  bad  been  made, 
tbey  filed  a  motion  to  vacate  the  order  for 
a  diange  <MC  Judges.  The  motion  was  notic- 
ed, and  after  hearing  counsel  the  court  va- 
cated and  set  aside  tbe  order.  At  the  time 
of  the  hearing  connsd  for  the  relators  filed 
another  moti(Hi,'  which  was  accompaniea  by 
tbe  affidavit  of  the  relators  setting  up  the 
prejudice-  of  the  Judge.  This  motion  and 
the  motion  to  make  more  definite  and  cer- 
tain came  on  for  hearii^,  and  were  eadi 
overruled  by  the  court,  whereupon  counsel 
for  the  defendants  In  the  original  action 
came  to  this  court,  praying  for  a  writ  of 
mandamus  to  comp^  the  reqpondmt  to.  call 
another  Ju^e  or  to  transfer  the  action. 

[1]  The  order  made  <si  the  ISth  day  of 
February  was  properly  vacated.  It  was  en- 
tered without  notice.  So  Uiat  the  only  ques- 
tion left  for  us  to  decide  Is  whether  it  was 
thereafter  properly  overruled. 

If  we  understand  the  contentions  of  conn- 
s' for  respondent,  tbe  motion  was  overrul- 
ed because  tiie  affidavit  of  prejudice  was 
made  by  the  attorney,  and  not  by  the  de- 
fendants in  their  own  b^l^  and  for  the 
further  reason  that  defradants,  having  filed 
a  moti<m  to  make  the  complaint  more  defl* 
nite  and  certain,  had  submitted  themselves 
to  the  Jurisdlcticm  of  the  court. 
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it,  1]  While  the  otatirte  (Bern.  Code,  H 
209—1,  20D— 2)  has  been  and  wUl  continne 
to  be  abased,  It  Is  a  remedial  statute,  and 
must  be  liberally  construed. 

"We  have  frequently  held  that,  apon  a  show- 
InX  seasonably  made  in  compliance  with  the 
statute,  a  moving  party  ia  entitled  to  a  change 
of  Judges  as  a  matter  of  right"  State  ez  r^ 
RuBsell  T.  Superior  Court,  77  Wash.  631,  188 
Paa  201. 

Whoi  «»iaidered  In  the  light  of  Its  ob- 
ject we  find  nothing  In  the  statute  that 
would  preclude  an  attorney  fran  making  an 
affidavit  ot  ^«)ndlc&  The  statute  proTldes 
that: 

**No  judge  Bball  sit  to  hear  or  tcj  any  action 
or  proceeding  when  it  shall  be  sstaUIsbed,  as 
her^nafter  provided,  that  sudi  Judge  is  preju- 
diced against  any  party  or  attorney." 

The  after  provlsloDs  of  the  statute  are: 

"Any  party  to  or  any  attorney  appearing  tat 
any  action  or  proceeding  In  a  superior  court, 
may  establish  sudi  prejudice  by  motion  support- 
ed by  affidavit  that  the  judge  before  whom  the 
action  is  pen  dm?  Is  prejudiced  against  such 
party  or  attorney,  so  that  such  party  or  attorney 
cannot,  or  believes  that  he  cannot,  have  a  fair 
and  impartial  trial  before  such  judge." 

We  think  the  statute  clearly  contemplates 
that  the  affidavit  may  be  made  by  the  at- 
torney or  by  the  party,  whichever  it  may  be 
who  has  knowledge  of  the  fact  or  who  is 
willing  to  affirm  a  belief  that  a  fair  and  Im- 
partial trial  cannot  be  bad  before  the  presid- 
ing Judge.  The  affidavit  was  made  by  coun- 
sel without  challenge  on  that  account  In 
Garvey  v.  Skamser.  69  Wash.  259,  124  Pac. 
68S. 

[4]  It  Is  also  claimed  on  behalf  of  the  re- 
spondent that  the  affidavit  la  Insufficlrat,  In 
that  facts  showing  prejudice  are  not  set  out, 
and  that  the  first  motion — and  which  we  are 
inclined  to  consider  as  controltlng — is  made 
on  informatlou  and  belief.  Emphasis  Is  put 
upon  the  word  "established,"  and  It  is  con- 
tended that  the  facts  showing  prejudice 
should  be  set  out.  The  statute  does  provide 
that  no  judge  shall  sit  to  hear  or  try  a  case 
when  It  Is  "established"  that  such  judge  Is 
prejudiced,  but  It  also  provides  that  the 
fact  of  prejudice  may  be  established  "as 
hereinafter  provided."  It  Is  provided  that 
any  party  or  any  attorney  may  establish 
such  prejudice  by  affidavit  stating  that  the 
judge  before  whom  the  cause  Is  pending  is 
prejudiced,  or  that  the  affiant  believes  that 
a  fair  and  Impartial  trial  cannot  be  had  be- 
fore such  Judge. 

"The  prejudice  spoken  of  In  the  act,  as  wa 
construe  the  statute,  is  a  personal  prejudice 
against  the  litigant  or  his  attorney,  and  if  the 
litigant  or  his  attorney  belleTes  that  such  preju* 
dice  exists,  no  matter  whether  there  la  any  foun- 
dation for  the  bdief  or  not,  the  writ  must  be 
granted  under  the  provisions  of  the  statute." 


State  ex  rd.  L^Mtvore  t.  Clifford,  6S  Wadu  SIS, 
lis  Pac  40. 

An  affidavit  on  Information  and  belief  Is 
within  the  statute  which  permits  a  showing 
of  no  more  than  a  boli^  that  a  fair  and  Im- 
partial trial  cannot  be  had.  Garvey  t. 
Skamser,  69  Wash.  259,  124  Pac.  688. 

[I]  We  do  not  attribute  merit  to  the  sug- 
gestkm  that  the  flUng  of  a  motion  to  make 
more  definite  and  certain  Is  such  an  appear^ 
ance  as  to  amount  to  a  submission  of  the 
cause  to  the  presiding  Judge.  The  only 
qoestlon  we  have  ever  been  Inclined  to  raise 
la  whether  the  motlcm  is  timely  made.  We 
have  held  that  a  party  may  not  Invite  a  rat- 
ing, and,  being  then  dlssatisfled,  ffle  an  affi- 
davit ot  prejudice.  State  ex  reL  Deavers  v. 
French,  78  Wash.  200,  1S8  Pac.  869;  State 
ez  Tel.  Nixon  r.  Svq^rior  Gonrt,  87  Waah. 
603,  IBS  ii'ac  1.  But  we  are  not  Inclined  to 
hold  that  an  appeaianoe  fay  way  ct  motion, 
demurrer,  or  answer  may  not  be  contempo- 
raneous with  or  be  followed  by  an  affidavit 
of  prejudice  if  the  court  has  not  theretitfWtt 
made  any  ruling  that  may  be  said  to  go  to 
the  merits  of  the  case.  Tba  relaton  are  not 
<AJectlng  to  Oie  Jurisdiction  ot  the  ooort, 
and  a  motion  calling  tor  a  ruling  upon  the 
sufficiency  of  the  complaint  cannot,  for  that 
reason,  be  held  to  be  a  waiv^  oC  ttielr 
right  to  transfer  the  casei  They  are  oblect- 
ing  <mly  to  the  right  of  the  reigiondent  as 
a  person  to  pass  npaa  the  merit  «t  the  case. 
In  State  ex  rel.  Deavers  t.  Vaadt,  supra,  a 
motion  to  make  more  deOnite  and  certain 
waa  filed  on  December  4th.  On  Decembor 
Slst  a  motion  tor  a  change  of  Judges  and  aa 
aflldaTlt  c£  prejudice  were  fUed.  Althoo^ 
It  la  not  dear  that  the  question  was  argned. 
It  was  In  the  recwd.  TSw  coort  held : 

"The  application  <rf  tiw  rdat(»s  Deavens  far 
a  dwDge  of  Judges  was  timdy,  and  should  have 
been  granted." 

In  State  ex  rd.  HannditM  t.  Superlw 
Court,  85  Wash.  663,  149  Pac.  16;  U  was 
held  not  to  be  Incondstoit  practice  to  file  a 
mottim  tat  a  diange  of  Judges  In  connec- 
tion with  a  donnrrer  sfAng  to  the  snffides- 
cy  of  the  complaint. 

m  It  is  suggested  that  the  flUng  of  a  sec- 
ond motion  was  a  waiver  of  the  first,  and 
that  the  second  motion  cannot  be  ctmsldered 
by  the  court  because  the  statnte  provides 
that: 

"No  party  or  attorney  shall  b*  pennittsd  t» 
make  more  than  one  application  In  any  aetioa 
or  proceeding  under  this  act** 

But  dds  argument  Is  nnavallli^  It  the 
first  motion  was  well  taken.  It  should  have 
been  granted,  but  If  not  well  takoi,  for  flw 
reasons  asslgied  by  counsel.  It  was  an  abor- 
tive attempt,  and  had  no  legal  focce  or  et- 
fect  So  that  whether  we  say  the  first  mo- 
tion was  good  or  bad,  the  legal  dtnatloD  le- 
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mains  the  same.  If  the  first  motion  was 
good.  It  should  have  been  graated ;  if  It  was 
bad  because  It  was  not  a  suffidwt  motion 
under  the  statute,  the  second  motion  was 
timely,  and  its  form  is  not  challenged. 

IT]  Counsel  contend  finally  that  in  any 
ev^t  mandamus  will  not  lie,  dtin?  State  ex 
rel.  Miller  v.  Superior  Conrt.  40  Wash.  E^, 
82  Pac.  877,  2  li.  R.  A.  (N.  S.)  895,  111  Am. 
St  Rep.  026,  In  re  Clerf,  50  Wash.  465,  104 
Pac:  622,  State  ex  rel.  Woods  v.  Mackintosh, 
99  Wash.  658,  160  Pac  990.  wherein  It  Is 
held  that  this  court  will  not  direct  the  judg- 
ment or  the  conduct  of  superior  Judges  when 
they  have  passed  judicially  upon  the  mat- 
ter In  controversy.  This  would  be  true  If 
the  court  were  acting  within  Its  Jurlsdic- 
tloo,  but  If  a  change  of  Judges  on  account 
of  prejudice  Is  a  matter  of  right  the  only 
order  that  the  court  has  power  to  eater  Is 
an  order  setting  the  case  for  trial  before 
another  Judge,  or  transferring  the  cause  to 
another  court;  and,  whatev^  the  state  of 
the  record  may  be,  this  court  may  compel 
the  entry  of  the  only  order  which  the  court 
has  Jurisdiction  to  make.  State  ex  rel.  Nel- 
son V.  Yakey,  64  Wash.  511,  117  Pac.  265; 
State  ex  rel.  Jones  v.  Gay,  65  Wash.  629,  118 
Pac.  830;  State  ex  rel.  Russell  v.  Superior 
Court,  77  Wash.  631.  138  Pac.  291;  State 
ex  rf^.  Bannebohl  v.  Superior  Court,  86 
Wash.  664,  140  Pac.  16 ;  State  ex  reL  Schuta 
V.  Williams,  127  Wis.  236,  106  N.  W.  286, 
7  Ann.  Cas.  303 ;  Crook.  Judge,  etc..  r.  New- 
borg.  124  Ala.  479.  27  South.  432,  82  Am.  St 
B^.  190. 

Reference  to  our  decisions  will  disclose 
the  fact  that  mandamus  has  been  the  accept- 
ed remedy  In  this  daas  of  cases. 

The  writ  wlU  Isnift 

MOUNT,  MITCHELL,  TOLMAN,  sod 
HO]XX>MB,  JJ.,  concur. 


OW  Wash.  4m 

DBVITT  T.  PUQET  SOUND  TRACTION, 
LIGHT  ft  POWER  CO.   (No.  15114.) 

(Supreme  Conrt  of  Wasfaiiigton.    April  14, 
1919.) 

Stbebt  Bailboadb  «S999(7>— Gozxision  wrm 

StBBKT  GUr-GORVBIBUTDBT  NeQUQBROK. 

Driver  of  automobile  KM  gollty  of  coDtrib- 
ntory  negl^enoe,  as  a.  matter  of  law,  in  at- 
tempting to  cross  street  at  intersection  in  front 
of  approadiing  street  car,  not  more  than  20  or 
26  feet  away. 

Department  1. 

Appeal  from  Superior  Oonrt,  King  Gounty; 
J.  T.  Bcmald,  Jud^ 

Actiw  by  Frank  h,  Devltt  against  the 
Pnget  Sound  Tmctl<ni,  Ught  &  Power  Com- 


pany. From  Judgment  notwithstanding 
the  verdict  plaintiff  appeals,  and  from  an 
order  denying  motion  for  new  trial,  defmd- 
ant  appeals.   Order  affirmed. 

B^wlds  A  Harronn,  of  Seattle^  for  appei- 
lant 

James  B.  Howe  and  A.  J.  lUknor,  both 

of  Seattle,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
recover  damages  on  account  of  a  collision 
betwe^  a  street  qar  and  an  automobll& 
Upon  issues  joined  the  case  was  tried  to  the 
court  and  a  Jury,  resulting  in  a  verdict  In 
favor  of  the  plaintiff  for  $1,250.  The  de- 
fendant thereupon  filed  a  motion  for  jndg- 
ment  notwithstanding  the  verdict  and  for 
a  new  trial.  Tb»  oonrt  granted  the  motion 
for  JndgmMit  notwithstanding  the  Terdlct 
and  denied  the  motlmi  tor  a  new  trlaL  The 
plaintiff  has  appealed  fran  the  Judgment 
non  obstante,  and  the  defendant  has  appeal- 
ed from  the  order  denying  the  motion  for  a 
new  triaL 

We  shall  designate  the  parties  as  plain- 
tiff and  defen^nt  The  fiicts  are  as  follows: 
Tbe  plainttic,  about  1  o?<a.oA  in  the  momli^ 
of  January  11,  1918,  with  a  party  at  friends 
was  driving  an  aatCHuoUle  west  on  Roy 
street  In  the  Oty  of  Snttlsw  13ie  doToidant, 
at  about  that  hour,  was  operating  a  street 
car  from  nortb  of  Roy  street  to  ttke  south 
along  Fifteenth  avoma  Both  these  streets 
were  paved  streets,  and  crossed  each  other 
at  lUttit  angles.  Tb»  itaintlff  and  Us  a»n- 
panions  in  tiie  automobile  testified  that  when 
they  arrived  at  Fifteenth  av«iae  tiiey  were 
driving  tibe  antomobile  at  tiie  rate  of  about 
10  or  12  miles  per  boor  in  Intomedlate 
gepr.  Tbey  looked  to  the  ri^t  whoi  th^ 
readied  Fifteenth  avmne  and  saw  the  street 
car  cfHning.  Tbey  Judged  the  approadiing 
car  to  be  between  160  and  200  feet  away, 
and,  assuming  th^  had  time  to  cross  ahead 
of  the  car,  undotopk  to  do  sa  Tbe  street 
car  struck  Oie  rear  of  the  automobile  at 
about  the  rear  whed,  and  damaged  die  auto- 
mobile and  Injured  the  plaintiff,  A  witness 
by  the  name  of  Hase,  who  gave  his  occupa- 
tion as  diauCfenr,  testlfled  for  the  plaintiff 
to  the  effect  that  he  was  driving  an  automo- 
bile alongside  of  and  with  tiie  street  car  as 
it  approached  Roy  street  He  testified  that 
the  street  car  was  moving  at  the  rate  of 
a  llttie  more  than  20  miles  per  hour ;  that 
he  saw  the  autcmioblle  driven  by  the  plain- 
tiff as  it  entered  the  crossing  at  Fifteenth 
avenue;  that  at  that  time  tSue  plaintiffs 
aot(»Doblle  and  the  street  car  were  about 
the  same  distance  from  the  point  where  the 
accident  occurred;  that  In  his  opinion  the 
automobile  driven  by  the  plaintiff  was  go- 
ing a  little  foster  than  the  street  car;  that 
the  street  car  and  the  automobile  each  ai- 
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tend  tbe  itreet  Intenecttqo  at  about  flu 
tame  time;  and  tbat  he  saW  a  oolUslon  waa 
inminent  and  stopped  his  car.  The  testi- 
mony of  the  motonnan  on  the.  atreet  car 
waa  to  the  same  effect 

Tbe  trial  court,  after  seeing  and  hear- 
ing all  the  wltDesses.  was  of  the  <q;tinlon 
that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  for  tbat 
reason  granted  tbe  defendant's  motion  for 
judgment  notwithstanding  the  verdict.  We 
are  satlstied  tbat  this  ruling  was  right  It  Is 
obvious  that  when  an  approaching  street  car 
is  such  a  distance  away  thAt  no  reawnable 
person  would  undertake  to  cross  in  frout 
of  it  there  can  be  no  recovery.  It  is  also 
obvious  that  from  a  mere  fleeting  look  at 
an  approaching  car  in  tbe  nigbt  one  is  un- 
able to  determine  accurately  tbe  distance 
tbe  car  l»  away  or  the  speed  at  which  it  is 
approaching.  Tbe  plaintiff  and  his  compan- 
ions in  the  automobile  stated  that  when  tbey 
came  to  tbe  crossing,  without  slacking  their 
speed,  they  judged  tbat  the  street  car  was 
from  150  to  200  feet  away,  and  tbat  It 
was  approaching  pretty  fast  They  neces- 
sarlliy  baned  their  estimate  upon  a  mere  glance 
at  the  approaching  car.  Evidence  of  this 
kind  naturally  Is  of  little  value  for  accuracy. 
It  Is  no  more  than  a  guess. 

Hr.  Rase,  tbe  diauffeur,  who  was  driving 
alOTigfllde  of  the  street  car  in  an  automo- 
bile and  who  was  accustomed  to  Judge  tbe 
speed  of  automobiles,  testified  unequivocally 
that  tbe  street  oar  was  approaching  the 
croesInK  of  Roy  street  at  a  speed  of  a  little 
better  thnn  20  miles  per  boar;  that  the  street 
car  and  the  automobile  were  about  equally 
distant  from  the  point  of  collision  when  he 
first  saw  tbe  automobile  on  Boy  street  arrive 
at  tbe  intersection  of  Fifteenth  avenue;  and 
that  the  street  car  and  the  automobile  were 
being  driven  at  about  the  same  rate  of  speed. 
It  seems  plain  tbat  this  evidence  was  the 
only  reliable  evidence  as  to  the  position  of 
the  street  car  and  the  automobile  just  prior 
to  tlie  collision.  Mr.  Hase*  so  far  as  tbe  rec- 
.  ord  stiowa,  waa  an  entirely  disinterested 
witness.  He  was  In  position  to  Judge  the 
q»eed  of  the  atreet  car  and  the  distance  It 
was  away  tewn  tbe  ixrint  of  the  accident 

All  the  Qthex  evldtmce  in  the  case  with  ref- 
erence to  the  apeed  ot  the  street  car  and 
the  distance  tt  was  frran  the  cnnslng  when 
tbe  automobile  first  arrived  upon  the  cross- 
ing was  mere  guesswork  and  qiecQlation. 
It  la  shown  by  tbe  nndlspnted  evidence  that 
the  distance  from  the  Intersecttim  of  Roy 
atreet  to  the  point  of  colliskw  was  17  feet  6 
Indies.  If  the  plaintiff's  antcnnobile  was  be- 
ing drlToi  at  the  rate  of  10  miles  per  hour 
and  tbe  street  oar  waa  100  feet  away,  the 
street  car  would  necessarily  travel  five  times 
as  fast  as  the  autouKAlle  w  at  the  rate  of 
60  miles  per  hour.  In  order  to  cause  a  colli- 
slcHO.  It  is  apparent  from  the  testimony  that 


the  street  car  waa  not  mnning  at  any  aoA 
rate  of  qteed. 

It  la  plainly  evident  we  think,  from  the 
provoi  focts  In  the  case,  that  tiie  street  car 
could  not  have  been  more  than  20  or  25  feet 
away  when  the  driver  of  the  automobile  un- 
dertook to  cross  the  street  in  front  of  it 
Tbe  dty  ordinance.  Introduced  in  evidence, 
gave  the  street  car  the  right  of  way  nndw 
those  conditl(HiB.  ^e  street  car  being  sp 
near  the  Interaction  of  the  streets,  it  was 
tbe  plain  duty  of  the  plaintiff,  upon  approadi- 
Ing  the  street  crossing,  to  have  stopped — 
which  be  says  be  could  have  done  within 
8  feet — until  the  street  car  passed ;  but 
Instead  of  doing  so,  he  apparently  took  a 
chance  to  cross  in  front  of  the  street  car, 
and  did  not  succeed.  In  the  case  of  John- 
son V.  Water  Power  Co.,  73  Wash.  616.  132 
Pac.  892,  upon  this  point  we  seid: 

**  *  *  *  It  Is  clear  that  di«  ear  was  maeh 
nearer  the  appellant  when  be  «it<>red  tlie 
street  and  when  be  looked  tiie  seeond  time, 
than  he  estimated  it  to  be;  and,  while  be  may 
have  concluded  that  he  bad  plenty  of  time  to 
cross  In  front  of  It  he  did  not  fn  fart  have 
sufficient  time,  and  did  not  verify  bis  estimatt 
by  taking  a  look  Immediatdy  before  he  entered 
tbe  place  of  danger.  His  injory  waa  dearly, 
therefore,  contributed  to  by  his  own  negligeDce." 

In  the  case  of  Herrett  v.  Paget  Sound  Trac- 
tion, Ught  &  Power  Co.,  173  Pa&  1024,  a 
case  In  many  respects  (he  case  at  bar. 
we  said: 

"A  driver  of  an  antonobOe  may  not  delfbnat^ 
ly  drive  open  the  street  car  trade  which  Is  open 
and  apparpnt,  and  excuse  himself  by  Raying  tiiat 
be  looked  and  did  not  see  that  wbidi  no  one 
could  avoid  sedng  If  he  had  locked,  or  that  he 
was  siving  his  attention  to  his  machine  when 
common  prudence  demanded  that  he  give  some 
part  of  bis  attention  to  his  own  safety. 

"We  think  all 'of  the  testimony  in  this  case, 
coupled  with  tbe  physical  facta  which  cannot 
be  denird,  bring  it  strictly  within  the  rule  as 
to  contributory  n^iigenee  laid  down  by  this 
court  in  tbe  following  cases.  •  •  •  *•  (Citing 
casesO 

And  In  the  case  of  Bowden  v.  Walla  Wal* 
la  Valley  R.  Co..  79  Wash.  1B4, 140  Pac.  548. 

we  said: 

"The  driver  of  an  automobile,  approaching 
such  a  crossing  as  tbe  one  in  this  case,  must 
mnke  rcasoDeble  use  of  his  senses  to  guard  his 
own  safety,  and  the  failure  to  do  so  Is  neili- 
gence." 

And  in  McBvlUa  v.  Puget  Sound  Traction, 
Ught  &  Power  Co.,  95  Wash.  657,  164  Pac 
193,  we  aald: 

"Tbe  question,  then,  Is  reduced  to  whether  it 
Is  contributor;  negligence,  as  a'matter  of  law, 
for  the  driver  of  the  automobile  to  attpmpt  to 
cross  the  street  in  front  of  an  approaching  street 
car,  when  tbe  automobile  is  8  or  10  feet  tnm 
tbe  track,  upon  wbidi  the  strett  ear  ^  approadi- 
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tng,  ftt  a  ipevd  of  20  miles  p«r  boar,  down  a 
3.tt  pt-r  ceut..  ende.  If  the  raqKmdoit  looked, 
as  be  claims,  he  coald  not  have  avoided  leeioir 
the  aiipruocbiog  street  car.  Taking  into  con- 
sideratioD  the  weed  of  the  automobile,  and  its 
distance  from  the  north-boond  track,  and  the 
■peed  of  the  street  car,  and  its  distance  from 
the  point  wbere  the  coUieion  occurred,  at  the 
time  when  the  respondent  last  looked,  the  at- 
tempt to  drive  the  automobile  across  the  north- 
bound Crack,  in  front  of  tke  approsdiing  street 
car  was  almost  certain  to  result  in  a  collision." 

B7  reason  of  the  facts,  which  are  practi- 
cally uudlsputed,  and  by  reason  of  the  rule 
as  stated  In  these  cases,  we  think  it  is  plain 
that  the  trial  court  properly  granted  the 
motion  for  Judgment  notwithstanding  the 
verdict.  Iii  fact,  the  case  should  not  have 
been  submitted  to  the  Jury. 

With  this  view  of  the  case  It  Is  unneces- 
sary to  discuss  the  assignments  of  error 
relied  upon  by  the  defendant. 

The  order  appealed  from  is  tberafOTe  af- 
firmed. 

CRAPWTCK,  a  J.,  and  FXIL,LERTON, 
PAUKER,  and  BOLCOMB.  JJ.,  concur. 


(106  Wub.  W) 

In  re  ERIOKSON'S  ESTATEL    (No.  15130.) 

(Supreme  Court  of  Wssblngton.   April  22, 
1919.) 

1.  AfFUL  Ain>  Bbboi  «(MM4(S>— Rioobo  oh 

APPU.L  —  NK0I88ITT    OP    ByxOEPTIOnS  OB 

Statbu EiiT  OF  Facts— ADHUHSTBanoN  Pbo- 

CEKDIN08. 

On  appeal  from  a  Judgment  subordinatiDg 
daimant's  mortgage  to  certain  claims  against 
the  estate  of  a  deceased  person  in  an  administra- 
tion proceeding,  that  Appellant  has  brought  no 
bill  of  excppttons  or  statenipnt  of  facts  showing 
the  proceedings  on  the  final  heariog  does  not 
necessitate  a  dismissal  of  the  appeal,  tbe  pro- 
ceedings In  tb«  adndnistration  being  part  of  tbe 
record  and  properly  brought  op  In  the  transcript 
from  the  derk's  certificate^  sodi  proeeediDg  be- 
ing thereby  reviewable. 

2.  Appbai.  and  Bbbor  4=3931(1)— Review— 
PBB8UHPT10HS— RBOUUBnr  op  Pboobbd- 
uroB  Below— ADHUTiRBATioir  op  Bbtatbb. 

Altbnagb  daims  allowed  against  a  decedentfa 
estate  were  filed  after  die  time  allowed  tor  filing 
datms,  where  Uieir  nature  Is  not  clearly  shown 
and  error  doea  not  affirmadvely  appear,  the  ap- 
pellate court  will  presume  Uiat  evidence  in- 
troduced at  tbe  final  hearing  Justified  their 
allowance. 

Department  2. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; W.  A.  Reynolds,  Judge. 

ProceedtngB  for  tbe  final  settlement  of  the 
account  of  the  administrator  de  txHils  non  of 


the  estate  of  Hans  Erickson,  deceased.  From 
a  Judgment  allowing  claims  against  the  es- 
tate and  holding  them  superior  to  a  mort-. 
gage  to  the  Traders*  Trust  Company  of  Ta- 
coma,  such  mortgagee  appeals.  Affirmed. 

Wm.  H.  Pratt,  of  Tacoma,  fbr  appellant 
J.  W.  A.  Nlduds,  of  Tacoma,  for  resprad- 
ent 

PBR  CURIAM.  Hans  Brlckson  died  in- 
testate in  Lewis  county,  state  of  Washington* 
on  January  1,  1911,  leaving  estate  therein 
consisting  of  real  and  personal  property. 
Later  on  his  son  John  Erlckson  was  ap- 
[lolnted  administrator  of  his  estate,  and  con- 
tinued to  act  as  such  until  his  death  on  Feb- 
mary  20, 1916.  While  such  administrator,  he 
procured  a  loan  from  the  Traders*  Trust 
Company  at  Tacoma,  Wash.,  In  the  snm  of 
¥3,500,  the  money  being  used  to  perfect  the 
title  to  certain  lands  In  which  Hans  EMckson 
bad  an  inchoate  Interest,  tbe  land  becom- 
ing, on  Its  acquisition,  property  of  the  estate. 
To  secure  the  repayment  of  the  loan,  a  mort- 
age was  given  by  the  heirs  of  the  estate 
upon  a  40-ncre  tract  of  land  then  the  prop- 
erty of  the  estate.  The  mortgage  was  not 
executed  by  the  administrator  under  the 
authority  of  the  court,  but  by  the  heirs  as 
Individuals,  and  became  a  lien  upon  the 
Interests  of  the  heirs  mly. 

After  the  death  of  John  Brlckson,  one 
Browder  B.  Brown  was  appointed  admlnls- 
tartor  de  bonis  non  of  the  estate  of  Hans 
Erlckson.  Subsequent  to  his  appointment,  he 
sold  the  property  of  the  estate  and  reduced 
Its  assets  to  cash,  the  sale  Including  tbe 
property  mortgaged  by  tbe  heirs  of  the  estate 
to  tbe  bank  named,  tbe  sale  of  this  partlco- . 
lar  tract  brtnf^ng  Into  tbe  eetaCe  the  sum  of 
$1,700.  Brown  subsequently  filed  his  final 
account  with  the  estate,  showing  that  after 
paying  all  expenses  of  administration,  less  . 
the  fees  of  the  administrator  and  bis  attor- 
ney, there  remained  In  his  bands  tbe  mm  of . 
$2,268.07.  The  report  further  showed  that 
there  were  unpaid  daims  against  the  estate, 
which  be  recommended  for  allowance  by  the 
court,  in  the  sum  of  (1,564.35.  Pending  tbS' 
hearing  on  the  final  account,  tbe  bank, 
through  its  counsel,  petitioned  the  court  to  be 
substituted  In  the  stead  of  the  heirs  at  law 
of  tbe  estate,  to  tbe  extent  of  their  interest  In 
tbe  money  received  the  sale  of  the 

land  covered  by  Its  mortgage.  It  also  ob- 
jected to  tbe  nUowance  of  the  daima  before 
mentioned.  At  tbe  bearing  the  court  ap- 
proved tbe  adnilnlatrBtor*8  final  account  a* 
filed,  allowed  tbe  claims  reoommeided  by  tb* 
administrator  as  superior  to  the  interests  of 
tbe  bank  arising  in  virtue  of  its  mortgage, 
and  adjudged  the  estate  closed  save  as  to 
tbe  distribution  of  the  funds  on  band.  This 
is  an  appeal  by  the  bank  from  that  par^  of 
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the  Judgment  of  tbe  court  allowing  the  claims 
referred  to  and  bolding  them  aaperlor  to  Its 

mortgage. 

[1]  The  appellant  has  caused  a  transcript 
of  the  proceedings  had  in  the  administration 
of  title  estate  to  be  flled  In  this  court  Id  aid 
of  Its  appeal,  but  has  brought  here  no  bill  of 
exceptions  or  statement  of  facts  showing  the 
proceedings  occurring  on  the  flnai  hearing. 
The  respondent  moves  to  dismiss  the  appeal 
because  of  the  omission,  contending  that 
there  Is  nothing  before  us  for  review.  Hie 
motion  is  not  will  taken  on  the  ground  stated. 
The  proceeding  had  In  the  administration  of 
the  estate  are  a  part  of  the  record  of  the 
cause  In  the  court  below  and  are  properly 
brought  here  In  a  transcript  over  the  certif- 
icate of  ihe  clerk.  This  we  may  review,  and 
If,  from  the  matters  shown  therein,  error  con- 
clusively appears,  the  Judgment  setQliV  the 
final  account  may  be  reversed. 

[2]  Turning  to  the  transcript,  we  do  not 
find  that  error  so  appears  In  this  Instance. 
While  it  la  tme,  as  the  appellant  argues,  that 
the  BO«alled  claims  were  filed  long  after  the 
ucpiration  of  the  time  fixed  in  the  published 
notice  to  creditors,  it  further  appears  that 
they  may  be  obllgationa  Incurred  tay  tbe  de- 
ceased administrator  in  the  process  of  ad- 
ministering uimn  his  decedent's  estate,  rather 
than  obligations  Incurred  by  the  deceased  In 
his  lifetime.  If  the  former,  they  are  in 
strictness  not  claims  against  the  estate,  but 
are  more  properly  a  part  of  the  expenses  of 
administration  and  may  be  properly  paid  out 
of  the  funds  of  the  estate:  Che  fact  depending 
upoh  the  circumstances  under  which  they 
were  incurred.  Since  Che  nature  of  the 
claims  are  not  clearly  shown  by  the  tran- 
script, and  since  error  must  affirmatively  ap- 
pear, this  court  must  presume.  In  the  absence 
of  a  statement  of  facts  shovrlng  what  actu- 
'ally  occurred,  that  the  evidence  Introduced 
at  the  final  heartng  Jnstifled  th^  allow- 
ance. 

Affirmed. 


OM  Walk,  wm 

VHFTBHBAD  r.  8TBINGEB,  SberilT,  et  aL 
(No.  15168,) 

(Supreme  Court  of  Washington.   April  16^ 

X919.) 

1.  Appeal  and  Ebbob  «=978(S)— Okdbbb  Ap- 
psalable— finai.  judoiibnt. 
Wbere  trial  court  overruled  demurrer  to 
one  of  two  causes  of  action  aod  sustained  de- 
murrer to  the  other,  and  plaintiff  elected  to 
stand  on  the  allegation  thereof,  and  court  en- 
tered an  order  dismissing  with  prejudice  the 
second  cause  of  action,  the  order  was  a  final 
Judgment  as  to  the  second  cause  of  action  from 
which  an  appeal  could  be  taken. 


2.  False  Iuprzboitmbitt  4s»84  —  DAHAaK8— 
Pboxzhatb  Cause. 
Where  a  deputy  sheriff  arrested  a  person 
without  a  warrant  and  widiout  reasonable 
cause,  snd,  npon  his  attention  being  called  to 
the  fact  that  plaintiff  bad  an  automobile  on 
the  street  In  a  dangerous  place,  refused  to  take 
care  of  the  automobile,  or  to  permit  plaintiff 
to  take  care  of  it,  the  refusal  of  depa^  sher- 
iff to  take  care  of  automobile  track  was  the 
proximate  cause  of  loss,  due  to  theft  of  parts 
of  the  machine  by  third  persons,  and  audi  ofll- 
cer  was  liable  therefw  in  damages. 

Departmoit  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;  MltcheU  QlUIam,  Judge. 

Action  by  Carl  A.  Whitehead  against  John 
Stringer,  Sheriff,  and  others.  From  an  or- 
der  dlsmisaing  one  of  two  causes  of  action, 
the  plaintiff  appeals.  Berened  and  ze* 
manded. 

Ellas  A.  Wright  and  Sam  A.  Wright,  both 
of  Seattle,  for  appellant 

Walter  h,  Fult<m  and  a  B.  White,  both  of 
Seattle  for  mpondeots. 

MOUNT,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  an  alleged  nnlawfol 
arrest  The  complaint  stated  two  e^wrate 
causes  of  action.  Defendants  flled  separate 
demurrers  to  these  two  causes  of  acttoL 
The  trial  court  overruled  the  demurrer  to 
the  first  cause  and  sustained  the  demurrer 
to  the  second  cause  of  action.  Plaintiff 
elected  to  stand  upon  the  allegatlMia  there- 
of, and  the  court  entered  an  order  dismiss- 
ing with  prejudice  the  aeomd  cause  of  ac- 
tl<Hi.  Plaintiff  has  ajvealed  fnnn  the  or- 
der dismissing  the  Second  cause  of  action. 

[1]  Bespondents  more  to  dismisa  the  ap- 
peal for  the  reasm  that  ttie  order  sustain- 
ing the  demurrer  to  the  second  cause  of  ae- 
tion  is  not  appealable  because  it  Is  not  a 
final  <Hrder  but  an  interlocutory  one.  It  is 
first  contoided  upon  the  motion  that  the  ap- 
peal will  not  lie  from  an  order  sustaining  a 
demurrer  when  then  Is  no  Judgmoit  dis- 
missing the  action.  As  sustaining  this  posi- 
tion conna^  cites  Sdiutsler  v.  Times  Pnb- 
Ushing  Co.,  88  Wash.  236,  162  Pac.  101& 
niat  rule  is  not  applicable  to  this  ease^  be- 
cause here  Qiere  was  a  final  order  dlfunlaslng 
the  second  cause  of  action  with  prejudice 
BesptHidents  also  dte  Vaktaren  Publisblog 
Ca  V.  Pacific  Tribune  Pnbliahlng  Co.,  41 
Wai^  8S5,  83  Pac.  426,  where  we  held  that 
an  order  before  final  Judgment,  to  be  appeal- 
able under  the  statute,  must  In  effect  deter 
mine  the  action  and  prerait  a  final  Judg- 
ment, or  it  must  di8C<mtlnue  the  action.  TttB 
order  in  this  case  upon  the  seomd  cause 
of  action  discontinues  and  determines  that 
actton,  BO  that  case  does  not  apply.  Be- 
spondents further  dte  Che  case  of  Virtue 
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Stanley,  70  Wash.  87,  189  Pac  764,  where 
we  Bald: 

•  •  We  have  frequently  held  that  ap- 
peals cannot  be  prosecuted  to  this  court  from 
interlocQb^rr  orders,  but  that  such  orders  will 
be  rcriewed  upon  the  finsl  judgment  entered  in 
di«  case,  and  not  otherwise.'* 

Tbe  order  in  thla  case  Is  not  an  intvr- 
locntory  order  in  so  far  as  the  second  cause 
<tf  actloa  Is  concerned^  It  Is  a  final  judg- 
ment opoD  tbat  cause  of  actlra.  In  tbe  case 
<tf  Oliver  r.  Polscm,  177  Pac.  678.  wbere  two 
causes  of  action  were  stated  and  the  plain- 
tiff was  required  to  elect  npon  wblch  cause 
of  action  be  would  proceed,  we  said: 

"If,  after  making  an  electioD,  a  judgment  of 
dismissal  should  be  entered  hj  tbe  trial  court, 
■as  to  the  cause  of  action  upon  which  the  ap- 
pellants did  not  elect  to  i»roceed  to  trial,  an 
appeal  could  b«  prosecuted  from  that  judg- 
ment." 

That  rule  forenis  tbls  appeal;  for  bere 
tbe  trial  court  sustained  a  demurrer  to  tbe 
second  cause  of  actt«i  and  dismissed  it  wltb 
prejudice  Tbis  was  a  final  judgment  from 
wbidi  tbera  Is  a  rlgbt  ot  appeaL  Tlie  mo- 
Um  to  dismiss  must  tberefore  be  denied. 

[I]  Tbe  second  cause  of  action,  as  stated 
in  tbe  conplaint,  is  to  tbe  following  effect: 
Hist  the  defendant  Jobn  Stringer  is  the 
duly  dected,  qualified,  and  acting  dierift  of 
King  county ;  tbat  Scott  MaUme  Is  bis  duly 
ai^iDlntedi  qualified,  and  acting  deputy ;  tbat 
tbe  Mathmal  Surety  Company  ts  surely  upon 
fbB  official  bond  of  the  sheriff;  tbat  tbe  de- 
fendant, Scott  alone,  as  deputy  sherUf,  at 
about  12  0*010^  nocm,  on  November  28, 1917. 
wrongftiUy  and  unlawfully,  and  without  a 
warrant,  arrested  plaintiff  and  imprisoned 
Um  In  Ute  coun^  jail  of  Kl^  county  In 
charge  of  tbe  sheriff  without  any  warrant 
for  bis  arrest  and  without  any  c<»nplalnt  of 
any  Und  bdng  filed  against  him;  that  on 
November  80,  1917,  tbe  plalntUf  was  re- 
quired to  and  did  procure  bis  release  from 
said  jail  wherein  be  was  wrongfully  and 
unlawfully  Imprisoned;  tiiat  Uie  plaintiff 
had  not  committed  any  crime  ot  any  kind; 
and  tbat  the  defmdants  Stringer  and  Ma- 
Icne  bad  no  reasonable  ground  to  believe 
the  plaintiff  had  committed  any  crime;  The 
ciKuplatQt  then  alleges  as  follows: 

*7IaintifF  further  says  that  at  the  time  of  his 
unlawful  arrest  and  imprisonment,  as  set  forth 
heretofore,  he  was  engaged  in  tbe  automobile 
express  business,  and  liad  his  automobile  track 
standing  near  the  Colman  dock  in  the  city  of 
Seattle,  which  is  a  public  dock  along  the  water 
front  in  the  said  city.  That  the  defendant  Scott 
Halone,  as  deputy  sheriff,  over  the  remon- 
strance of  this  plaintiff  at  the  time  of  his  ar- 
rest, refused  to  permit  the  plaintiff  to  remove 
the  said  automobile  truck  to  a  safe  place,  al- 
tboagb  the  said  deputy  sheriff  well  knew,  or  in 
the  exerdse  of  ordinary  care  should  have 
known,  tbat  the  said  tmek  was  left  In  a  dan- 


gerous place,:  where  Its  parts  could  be  easily 

stolen,  and  would  be  stolen,  and  the  machine 
damaged  by  resson  of  its  being  left  standing  in 
front  of  the  said  dock.  Tbat  the  said  deputy 
sheriff,  Scott  Malone,  and  the  said  sheriff,  John 
Stringer,  over  the  remonstrance  of  tbis  plain- 
tiff, kept  him  incsrcerated  in  the  said  King 
county  jail  as  aforementioned,  and  refused  to 
permit  him  to  have  the  said  automobile  truck 
removed  to  a  safe  place,  and  they  themselves, 
and  each  of  them,  refused  to  take  any  steps  to 
preserve  or  look  after  the  said  plaintiff's  auto- 
mobile truck,  and  over  the  remonstrance  of 
tbis  plaintiff  it  was  permitted  to  remain  on  the 
public  thoroughfare  of  the  city  of  Seattle,  near 
the  Colman  dock,  and  the  defendants  well  know- 
ing, or  in  the  exercise  of  ordinary  care  should 
have  known,  that  the  said  automobile  truck 
would  be  stripped  of  its  fittings  and  damaged 
from  the  time  of  the  plaintiff's  arrest  until 
sometime  in  tbe  afternoon  of  November  29, 
1917,  and  the  defendants,  and  each  of  them  fur- 
ther well  knowing  tbat  tbe  said  automobile 
truck  and  its  furnishings  and  fittings  was  the 
property  of  this  plaintiff.'' 

Tbe  complaint  then  allies  that  while  the 
truck  was  permitted  to  remain  as  aforesaid 
It  was  by  parties  unknown  to  plaintiff 
stripped  of  a  number  of  fittings  and  fur- 
nishings which  are  Itemized  to  the  value  of 
(101.20.  Tbe  complaint  further  alleges  that 
in  addition  the  transmission  of  the  truck 
was  attempted  to  be  removed  by  parties  un- 
known to  the  plaintiif,  and  was  damaged  In 
the  sum  of  $112.50.  Tbe  plaintiff  prayed 
for  judgment  upon  tbis  cause  of  actl<m  for 
$213.70. 

Tbe  re^Qdents  argue  that,  since  the  com- 
plaint shows  tbe  automobile  truck  was  dam- 
aged by  an  Independent  intervening  criminal 
act  of  third  persons,  which  act  tbe  sheriff 
was  not  bound  to  anticipate,  therefore  the  act 
of  arresting  the  appellant  was  not  the  pri- 
mary cause  of  loss.  They  rely  upon  the  rule 
as  stated  In  22  B.  C.  U,  at  page  137,  as  fol- 
lows: 

"Wrongful  acts  of  Independent  third  persons, 
not  actually  intended  by  the  defendant,  are  not 
regarded  by  the  law  as  natural  consequences 
of  his  wrong,  and  he  is  not  bound  to  anticipate 
the  general  probability  of  such  acts,  any  more 
than  a  particular  act  by  this  or  that  individu- 
al. The  rule  applies  a  fortiori  to  criminal  acts. 
Thus  negligence  on  the  part  of  the  maker  of 
an  obligation  is  not  the  proximate  cause  of 
loss  through  theft  or  forgery,  since  such  crim- 
inal conduct  could  not  reaaonaUy  be  antid- 
pated." 

Tbat  rale  Is  well  supported  by  the  au- 
thorities dted  in  a  footnote  to  tlie  text  and 
by  authwltles  wbicta  are  dted  In  respmid- 
ents'  brief;  but  we  tbink  It  does  not  con- 
tnd  tbls  case.  The  rule  Is  also  stated  in  the 
same  volume  of  B.  <3l  L.  at  page  iS2  as  fol- 
lows: 

"Whenever  a  new  cause  intervenes  which  is 
not  a  consequence  of  the  first  wrongful  cause, 
which  Is  not  under  the  control  of  the  wrong- 
doer, which  could  not  have  been  foreseen  by  tbe 
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ezerdu  of  reasonable  dfllgenee  by  tbe  wrong- 
doer, and  except  for  wfaicb  tbe  final  injuriotia 
coDaeqnenceB  would  not  bave  happened,  tbe 
aecond  canse  la  ordinarUy  regarded  aa  the 
prozimate  canao  and  the  other  aa  the  remote 
eaoae." 

We  think  the  controlling  question  here  la 
whether  the  ccHnpIalnt  la  sufficient  to  show 
that  the  E^erUr  knew  or  bad  reasonable 
cause  to  believe  that  the  automobile  was  In 
an  nnsafe  place  and  would  likely  be  molest- 
ed at  the  place  where  It  was  left  The  com- 
plaint upon  Its  face  shows  in  the  allegation 
hereinbefore  quoted  that  the  deputy  sher- 
iff, over  tbe  remonstrance  of  the  appellant, 
refused  to  permit  the  appellant  to  remove 
the  truck  to  a  safe  place;  that  the  deputy 
sheriff  well  knew,  or  In  tbe  exercise  of  or- 
dinary care  should  have  known,  that  the 
truck  was  left  In  a  dangerous  place,  where 
itm  parts  could  be  easily  stolen  and  would 
be  stolen;  and  that  the  sheriff  and  the  dep- 
uty sheriff  refused  to  permit  tbe  appellant 
to  have  tbe  automobile  removed  to  a  safe 
place,  and  they  themselves  refused  to  take 
any  steps  to  preserve  or  look  after  tbe  au- 
tomobile truck.  But  for  these  allegations, 
we  have  no  doubt  tbe  rule  relied  upon  by 
the  respondents  would  apply,  and  tbe  sher- 
iff could  not  be  held  to  anticipate  that  a 
third  party  would  Intervene  and  molest 
the  automobile.  But  when  it  la  alleged,  as 
It  is  here,  that  the  deputy  was  informed  of 
the  fact  that  tbe  automobile  was  In  a  danger- 
ous place  where  its  parts  could  easily  be 
stolen,  and  where  the  sheriff  or  bis  deputy 
refused  to  permit  the  automobile  to  be  plac- 
ed in  a  safe  place,  where  tbey  refused  to 
take  care  of  it  themselves,  we  are  of  the 
opinion  that  under  these  circumstances  they 
are  liable  for  the  Injury  which  occurred  to 
the  automobile  truck  In  sucb  place.  In  tbe 
case  of  Horan  v.  Town  of  Watertown,  a 
Massachusetts  case,  217  Mass.  185.  104  N.  B. 
464,  it  was  said : 

"Where  aa  here  the  original  negligence  of  tbe 
defendant  is  followed  by  tbe  independent  act 
of  tbird  persons  which  directly  results  in  in- 
jurious consequences  to  tbe  plaintiff,  the  de- 
fendant's earber  negligence  may  be  found  to 
be  the  direct  and  proximate  cauae  of  those  in- 
jurious consequences,  if  according  to  human 
experience  and  In  the  natural  and  ordinary 
eonrse  of  events  the  defendant  ought  to  have 
seen  that  tbe  intervening  act  was  likely  to  hap- 
pen." 

We  think  It  Is  unnecessary  to  cite  other 
cases  to  this  point  According  to  the  al- 
legation of  tbe  complaint  tbe  deput>y  sh^- 
lff*8  attention  was  called  to  tbe  fact  that 
this  was  a  dangerons  place  to  leave  the  au- 
tomobile. Tbe  deputy  sheriff  refused  to 
take  care  of  the  automobile,  and  refused  to 
permit  the  appellant  to  take  care  of  it.  Un- 
der these  circumstances  we  are  satisfied 


that  the  arrest  and  the  refusal  of  the  sber^ 
Iff  to  take  cara  of  tbe  automobile  tmdc  was 
the  proximate  cause  of  tbe  loas. 

We  are  of  the  oplnlrai,  therefore,  Out  the 
demurrer  to  the  second  cauae  ,ot  actton 
should  have  been  ovemiled. 

The  Judgment  appealed  from  is  therefim 
reversed,  and  the  cause  remanded  for  ftuv 
ther  proceedings. 

CHADWTCK,  a  J.,  and  rULLEBTON; 
PARKEB,  and  TOLUAN,  JJ.,  concur. 


(IM  Wash.  410) 

MILLAR  T.  WESTERN  UNION  LIFE  INS. 
CO.  (two  easea).   (No.  1506B.) 

(Supreme  Court  of  Washingtoa.   April  16» 

1919.) 

1.  InsDBANOt  ^3177  —  Tebm  iRsouncB  ^ 

NONPATHENT  OF  PBEHICIC 
Contract  hM  one  of  term  Inanrance  (or  first 
year,  with  privilege  of  insured  to  renew,  so  that, 
where  second  yearly  premium  was  not  paid  at 
end  of  first  year  or  within  30  days  thereafter, 
the  policy  did  not  remain  In  force  as  would  an 
indivisible  contract  for  life,  containing  no  ex* 
press  provision  for  forfeiture  for  nonpayment 
for  premluma. 

2.  Insubancs  «s»367(2)  —  Lxn  Irscbajtct— 

Coupons. 

Under  the  life  policy  In  question,  the  first 
coupon  attached  to  tbe  policy  providing  that  It 
should  be  accepted  in  part  payment  of  second 
yearly  premium,  did  not  continue  inaurance  ia 
force  where  said  premium  was  not  paid  within 
the  time  stipulated. 

Department  2. 

Appeal  from  Superior  (3oar^  King  Coanty; 

W.  G.  McLaren,  Judge. 

Acticm  by  Emma  Lee  Millar  against  the 
Western  Union  life  Insurance  Company,  and 
by  Janet  Isabella  MUUr,  as  executrix  of  the 
estate  of  Flora  Millar,  deceased,  against  tbe 
same  defendant  Tbe  two  cases  were  con- 
solidated for  trial,  and  resulted  in  judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

E.  P.  Wbldng.  of  Seattle,  for  appellants. 
Orares,  Klzer  &  Omves,  of  Spokane^  tor 

respondent 

MOUNT,  J.  These  two  actions  were 
brought  to  recover  upcMi  two  life  Insurance 
poUciee.  Tbe  facta  in  tbe  two  cases  are  the 
same,  except  that  tbe  beneficiaries  named 
In  the  policies  are  different  The  cases  were 
consolidated  for  trial,  and  upon  issues  Joined 
were  tried  to  tbe  court  without  a  Jury,  and 
resulted  in  Judgment  In  favor  of  the  de^d- 
ant    Tbe  plaintiffs  have  appealed. 


»For  other  cam  see  Mm*  topic  and  XET-NUMBEB  In  all  Key-Numbered  Dig  est*  and  lodazw 
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BecanM  the  fftcts  are  die  same  In  each 
case,  we  shall  teSee  to  but  <me  policy.  The 
facts  w«tt  ^preed  hy  sttimlatloii  in  the  lower 
court  Th^  Ate,  briefly,  as  follows:  On 
Octobor  7,  IftU^  the  re^Modent  Issued  Its 
policy  of  Insurance,  Na  18068,  upon  tbe  life 
<tf  Alexander  MUlar,  naming  Flora  BUUar, 
mother  of  the  Insured,  as  benefldaiy  in  said 
p(fllcy.  The  pcdlcy  was  upon  what  Is  known 
as  the  2&-year  payment  plan,  and  jvoTlded 
for  paym«it  of  an  annnal  premium  of  $280.- 
86.  The  policy  cmtalns  the  statutory  pro- 
Tlslons  as  to  loans*  cash  surrender  ralaes  and 
extended  insurance,  and  tbe  following  provl- 
stons  relating  to  the  payment  of  premiums: 

"CofuWeroUoft.  The  coDsideratioa  for  this 
contract  Is  the  applicatioa  herefor,  which  U 
made  a  part  hereof  and  a  copy  of  which  li  at- 
tached to  this  policy  when  issued,  and  tbe  ed- 
Tance  pajment  in  cuh  to  the  company  of  an  an- 
nnal premium  of  two  hoodred  ei^ty  dollars 
and  «shty-GTe  cents,  for  term  insurance  for 
one  year  ending  ao  the  7th  day  of  October,  1916, 
and  the  payment  of  an  equal  amount  apon  said 
date  and  annually  thereafter  uatil  premiums 
for  twenty  full  years  in  all  shall  have  been 
paid,  or  nntil  tbe  prior  death  of  the  insured." 

"Chruee  in  Payment  of  Premiumt.  In  the  pay- 
ment of  all  premiums  hereunder  after  the  first 
poll<7  year  there  will  be  allowed  a  grace  of 
<me  month  (not  less  than  thirty  days),  without 
Interest,  during  which  time  this  p<diey  shall 
remain  in  full  force  and  effect" 

"Indebtedneat.  Any  indebtedness  to  tbe  com- 
pany on  account  of  this  policy,  including  any 
unpaid  portion  of  tbe  premium  for  the  then  cur- 
rent policy  year,  will  be  deducted  in  any  set- 
tlement under  this  policy." 

"Paymenf  of  Prmtiums.  After  tbe  first  policy 
year,  premiums  hereunder  are  due  and  payable 
in  advance  at  the  home  office  of  tbe  company 
in  Spokane,  Washington,  but  may  be  paid  to  any 
autbonced  agent  of  fhe  company  producing  a 
receipt  signed  by  the  secretary  of  die  com- 
pany and  countersigned  by  such  agent  On  any 
anniversary  of  this  policy  tbe  mode  of  premium 
payments  will  be  changed  by  the  company,  upon 
due  request,  from  annual  to  semiannual  or  quar- 
terly, or  vice  rem,  in  accordance  with  the  pre- 
mium rates  in  use  by  tiie  company  at  the  date  of 
issue  hereof.  No  payment  of  premium  or  part 
thereof  shall  have  the  effect  of  continuing  this 
policy  in  force  longer  than  for  the  period  covered 
by  such  payment,  except  as  otherwise  provided 
herein." 

"ReitiMtatement.  After  default  in  tbe  payment 
of  any  preoiium  or  of  any  indebtedness  or  inter- 
est thereon,  this  policy  may  t>e  reinstated  at 
any  time  upon  production  of  evidence  of  insura- 
bility satisfactory  to  the  company  and  the  pay- 
ment of  all  past-due  premiums  with  interest 
tbereon  at  a  rate  not  exceeding  six  per  cent 
per  anonm  frwi  Ibtfr  respective  dne  dates,  pro- 
vided, that  any  Indebtedness  to  tbe  company  un- 
der Uiis  policy  at  the  date  of  such  default,  to- 
gether with  interest  thereon  to  the  date  of  re- 
instatement at  a  rate  not  exceeding  six  per 
cent  per  annum,  shall  be  rnnstated  as  a  first 
lien  upon  this  policy  or  paid  to  the  company 
In  cash." 


Attached  to  the  policy  Is  a  sheet  containing 
19  coupons.  The  first  of  these  coupons  redtes 
that  It  wUl  be  accepted— 

"aa  $41.80  fn  part  payment  of  die  second  or  any 
BubeequMit  annual  premium  on  policy  No.  18663 
or  pro  rata  on  semiannual  or  quarterly  pze- 
mluma  or  will  credit  tbe  amount  hereof  to  dw 
insured  hereunder  payable  as  stated  In  said 
policy  of  which  this  coupon  is  a  part" 

second  couimn  is  to  the  same  effect, 
exc^t  that  It  redtes  it  will  be  accepted  as 
$43.30.  Tbe  third  and  succeeding  coupons 
were  to  be  available  each  succeeding  year,  at 
constantly  Increasing  value,  for  pr«nium  pay- 
ments, tbe  last  coupon  reciting  that  It  would 
be  accepted  as  $64.75.  Tbe  p<^cy  also  pro- 
vided that  by  the  use  of  tbe  coupons  the  sec- 
ond premium  could  be  paid  with  $239.06  In 
cash,  the  third  with  $237.55  In  cash,  and  so 
on,  tbe  twentieth  requiring  a  cash  payment  of 
$216.10,  provided  the  coupons  were  used  for 
the  payment  of  premiums.  The  i>olicy  also 
ctmtalned  a  toble  of  surrender  and  loan 
values  of  the  policy.  Under  these  the  policy 
had  no  value  at  tbe  end  of  the  first  year.  If 
the  first  coupon  was  not  used  as  piart  pay- 
ment of  the  second  premium,  the  policy  would 
have  a  surrender  value  of  $46  at  the  end  of 
the  second  year,  If  no  coupons  were  detached, 
of  $400  at  the  end  of  the  third  year,  and  so 
on,  Increasing  in  value  at  Oie  end  of  each 
year.  If  tbe  conpons  were  used  In  payment 
of  the  premiums  the  policy  had  no  loan  or  sur- 
render valne  at  the  end  of  the  second  year. 
At  tbe  «id  of  the  third  year  the  policy  had  a 
cash  value  o<  $810,,or  paid-up  insurance  for 
$570.  or  extended  ihsnrance  for  the  ts.ce  of 
the  policy  for  8  years  and  S12  days.  The 
value  Increased  fnmi  year  to  year.  Tbe  poli- 
cy contained  no  q>eclfic  provision  for  a  for- 
feiture In  case  of  a  failure  of  the  Insured  to 
meet  any  Installments  of  the  pronlum  which 
might  become  due  under  the  policy.  At  tbe 
time  the  policy  was  Issued,  namely,  on  Octo- 
ber 7, 1915,  Mr.  Millar  paid  tbe  first  pr^nlnm 
of  $280.85.  Tbe  second  premium  became  due 
on  October  7,  1916.  Prior  to  that  date  Mr. 
Millar  was  notified  by  a  letter  from  tbe  com- 
pany of  the  due  date  of  the  i^emlnm.  The 
premium  was  not  paid  upon  that  date.  By 
ite  terms  tbe  policy  remained  in  force  for  SO 
days  thereafter.  On  October  27tb,  Mr.  Millar 
was  again  uotlfled  that  the  premium  had  not 
been  paid,  and  a  letter  requesting  payment 
was  sent  to  and  received  by  him.  In  this 
letter  it  was  stated: 

"Sorely  you  wish  to  continue  to  receive  the 
protection  afforded  by  your  policy.  To  do  so, 
the  premium  must  be  in  the  home  office  on  or 
tiefore  November  7, 1916. 

"Keep  your  policy  In  force  by  sending  the 
premium  in  the  accompanying  addressed  and 
stamped  envelope.  •  •  *  Better  send  a  dieck 
or  money  order  to-day. 

"If  there  is  any  way  in  which  Western  Union 
Life  can  assist  you,  do  not  besiteto  a  momoit 
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to  let  UB  koow.  We  are  read;  and  wOlinf  to 
aerre  yon." 

Thereafter,  od  Novwnber  8th,  a  letter  was 
addressed  to  Mr.  Millar,  stating,  amone  other 
things,  as  follows : 

"W«  regret  to  tell  you  that  with  the  expira- 
tion of  the  thirty  days  of  grace,  allowed  by  the 
company  for  the  payment  of  the  premium  of 
$280.85,  your  policy  Number  18563  termiuated 

and  became  of  no  effect  on  November  7,  1916. 
*   •  • 

"We  are  handing  you  herewith  a  health  war- 
ranty, which,  if  you  are  in  good  health,  yon  may 
idgn  and  retnra  to  us,  together  with  the  settle- 
ment for  the  premium  r^rred  to  above. 

"We  are  ready  to  make  any  reasonable  ar- 
rangement with  respect  to  the  payment  of  the 
premium  shonfd  yon  desire  to  renew  the  policy." 

On  November  16,  1016,  Mr.  Miliar  was 
again  notified  tbat  die  policy  could  be  revived 
wltbln  certain  limits,  and  be  was  requested 
to  renew  the  pc^icy.  On  November  8tta  the 
policy  was  marked  lapsed  and  canceled  upon 
the  books  and  records  of  the  company, 
^mereaftw,  on  December  11th,  Mr.  Millar  was 
again  notified  that  the  policy  could  be  revived 
nptm  certain  limits,  and  he  was  asked  to  re- 
vive it  Some  time  after  Novembw  7,  1916. 
the  local  agent  In  Seattle,  where  the  insured 
at  that  time  resided,  called  at  the  otOce  of 
Ihe  insured,  and  urged  him  to  pay  the  premi- 
um on  Hie  polity,  ^nie  insufed  replied  that 
be  was  not  able  to  pay  the  premium  at  that 
time,  bat  would  be  able  to  do  so  shortly. 
The  agent  suggested  tbat  tbe  Insnred  give  a 
note  for  tbe  ivemiam,  and  an  bdialf  of  tbe 
OMnpeny  ^ered  to  accept  a  note.  ^Hie  in- 
mred  replied  tbat  he  bad  qnlt  giving  notes, 
and  that  he  would  i«t)bably  pay  the  preminm 
In  a  few  days.  TbSa  cmversatton  occurred 
about  December  lltta.  Four  days  after  that 
time,  and  while  the  ^r«nlnm  was  In  default, 
and  after  tbe  policy  had  been  marked  lapsed 
xjpoa  Oie  books  of  the  c(«Dpany,  the  Insured 
was  murdered  in  Seattle,  lliereafter  the 
ben^clary  named  In  the  policy  tendered  to 
tbe  company  the  past-doe  premium,  with  In- 
terest. And  demanded  payment  under  tbe 
policy.  !nie  company  refused  payment,  and 
the  action  was  brou^t  upon  the  policy. 

[1]  Appellants  ccmtend  that  because  tbere 
Is  no  forfeiture  danse  for  the  nonpayment  of 
annual  premiums  when  due  tbe  nonpayment 
of  tbe  premium  did  not  effect  a  forfeiture^ 
and  tbat  the  company  is  therefore  liable  for 
tbe  face  of  the  policy  aftier  deducting  the 
amount  of  the  premium  due  and  unpaid  at 
the  time  of  the  death  of  the  Insured-  Appel- 
lants rely  upon  the  cases  of  New  T<Hk  Life 
Ins.  Co.  v.  Statham  et  al.,  83  U.  B.  24.  23  L. 
Bd.  789;  Haas  T.  Mutual  Life  Ins.  Co.,  84 
Neb.  682,  121  N.  W.  996.  26  L.  R.  A.  (N.  S.) 
747.  19  Ann.  Ga&  68;  Ingersoll  v.  Mutual 
Life  Ins.  Co.,  106  III.  App.  068;  Triend  T. 
Southern  States  Ufe  Ins.  Co.,  160  Pac.  457,  U 


R.  A.  1917B,  208.  These  cases  hold,  in  sub- 
stance, that,  where  the  contract  of  insurance 
Is  an  entire  indivisible  contract  for  Ufe.  and 
Uiere  Is  no  express  provision  for  forfeiture 
for  nonpayment  of  prernlums,  the  failure  to 
pay  a  premium  does  not  of  itself  forf^t  the 
contract  It  is  argued  tliat  tbe  rule  In  these 
cases  is  omtrolling  bere,  because  there  Is 
no  express  provision  in  this  policy  providing 
that  the  contract  shall  be  void  If  the  premium 
is  not  paid  up<m  a  due  date.  We  think  that 
role  is  not  applicable  to  this  case  because 
here  the  contract  of  Insurance  Is  not  an  en- 
tire indivisible  contract  for  lite,  but  upon  the 
payment  of  the  first  premium  is  by  express 
terms  of  the  contract  a  term  policy  for  one 
year.  The  policy  provides,  under  the  head- 
ing "Consideration": 

"The  coQsideratitm  for  thia  contract  is  the 
application  herefor  *  *  •  and  the  advance 
payment  in  cash  to  the  company  of  an  annual 
premium  of  two  hundred  eighty  dollars  and 
eighty-five  cents,  for  term  insurance  for  <mt 
year  ending  <m.  the  7th  day  of  October,  Ifllft." 

And  under  the  beading  "Grace  in  Payment 
of  Praniums;"  it  Is  provided: 

"In  the  payment  of  all  premiums  hereunder 
after  the  first  policy  year  there  will  be  al- 
lowed a  grace  of  one  month  (not  less  thau  thirty 
days),  without  Interest  during  which  time  this 
policy  shall  remain  in  full  force  and  effect" 

Tbe  clear  tntaitlta  of  these  provlalotts  la 
tbat  If  tbe  second  premium  Is  not  paid  upon 
its  due  date,  or  wlQiin  30  days  thereafter, 
tbe  polity  la  not  In  full  force  and  ^ect  but 
lapses  as  tenn  Insurance  at  tbe  end  of  the  30 
days  alter  the  explratifHi  of  the  year.  So  we 
think  It  cannot  be  said,  under  tbe  terms  <tf 
this  j^llcy,  as  was  said  In  tbe  Statham  Oassv 
supra,  tbat  the  contract  la  not  an  assurance 
for  a  single  year,  with  a  {wivlle^  of  raiewal 
firom  year  to  year  by  paying  the  annual  pre- 
mium, but  ttiat  it  Is  an  «itire  contract  of  as- 
surance for  life,  subject  to  dlscontlntianoe 
and  forfeiture  for  nonpayment  of  any  of  tbe 
sUpulated  pronlums;  because  in  thia  policy 
the  first  premium  payment  was  for  term  In- 
surance for  the  first  year  only,  hereafter. 
In  order  to  avail  the  assured  of  the  boieflt 
of  the  policy,  it  was  his  duty  to  make  the 
second  payment  wltbln  tbe  time  provided  In 
the  policy,  and  If  the  payment  was  not  made 
as  therein  provided,  Qie  policy  was  subject 
to  be  canceled  or  lapsed.  It  was  canceled 
after  due  notice  to  the  Insured,  and  after 
he  had  refused,  or  at  least  neglected,  to  pay 
the  premium.  We  tblnk  it  plain  from  tbe 
provisiims  of  the  policy  hereinbefore  quoted 
that  this  contract  Is  one  of  assurance  for  a 
year,  with  the  privilege  ot  roiewal,  but  with- 
out obligation  to  renew  from  year  to  year 
thereafter  by  payment  of  stated  annual 
premiums.  Hie  assured  assumed  no  obllga- 
tioD  upon  accepting  tbe  CMitract  of  insurance. 
He  did  not  promise  to  cany  tbe  insuranoa 
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tor  any  stated  period.  He  paid  the  flnt 
premium  before  rec^vlnt;  the  policy.  If  he 
thereafter  chose  to  pay  the  premiums  each 
year  In  adTance,  the  req>ondeot  was  obligat- 
ed to  carry  the  Insnraocfe  and  give  his  bene- 
ficiary the  benefits  that  the  policy  afforded, 
bat  the  Insnred  was  free  to  withdraw  or  to 
abandon  the  contract  whenever  he  chose,  and 
the  re^Qdent  could  not  compel  him  to  con- 
tin  ne  the  contract  relation  longer  than  be 
(diose  or  to  pay  aay  premium  if  he  did  not 
wish  to  do  80.  There  la  here  no  entire  con- 
tract of  Insurance  for  life,  because  the  In- 
snred did  not  agree  to  carry  the  policy  for 
life  or  for  any  other  term  beyond  the  first 
year.  He  merely  purchased  the  option  to 
take  and  carry  It  If,  and  as  long  as,  he  chose 
to  do  sa  Under  the  terms  of  the  policy  It 
was  a  term  policy  for  the  first  year,  and  au- 
tomatically terminated  at  that  time  unless 
the  Insured  sought  to  ke^  It  alive  by  paying 
the  second  premium.  Considering  the  terms 
of  the  policy  at  the  end  of  the  first  year,  the 
policy  had  no  surrender  value.  At  the  end 
of  the  second  year  Its  surrender  value  was 
oaly  $45.  At  the  end  of  the  third  year  Its 
surrender  value  Increased,  and  continued  to 
Increase  thereafter.  After  the  third  year  the 
Insured  would  not  lose  his  policy  by  default- 
ing In  the  payment  of  any  premium.  If  pre- 
miums were  paid  up  to  that  time,  certain  op- 
tions were  secured  to  the  Insured  In  case  he 
failed  to  pay  subsegueDt  premiums.  We 
think  it  Is  plain  that  the  policy  issued  in  this 
case,  for  the  first  year  at  least,  was  simply  a 
term  policy,  and  that  If  the  premium  was 
not  paid  at  the  end  of  the  year,  or  within  30 
days  thereafter,  as  provided  In  the  policy,  the 
policy  did  not  remain  In  force  and  effect, 
but  was  subject  to  revival  only  upon  payment 
of  the  premium.  Under  a  policy  such  as  this. 
It  was  said.  In  Union  Mut  Ufe  Ins.  C3o.  T. 
Adler.  88  Ind.  App.  530,  73  N.  B.  835: 

"By  the  payment  of  the  first  premium  tbe  In- 
sored  effects  an  insurance  upon  his  Ufe  for  one 
year,  and  purchases  a  right  to  continue  that 
iDSurance  from  year  to  year  during  Ufe  at  the 
same  rate.  Whether  he  will  continue  or  not  is 
optional  with  him.  Tbe  premium  for  the  first 
year  pays  for  the  risk  during  that  year,  and 
for  the  right  to  subsequent  insurance;  but 
there  is  no  obligation  to  pay  further  premiums. 
They  do  not  constitute  a  debt." 

And  In  Pope  r.  New  York  Life  Ins.  Oo., 
182  Ma  App.  383,  181  S.  W.  1(M7,  It  was 
said: 

"An  argument  Is  made  that  because  the  policy 
is  stipulated  to  be  'incontestable,*  and  there  is 
no  express  provision  of  forfeiture  therein,  such 
policy  continued  in  force,  whether  premiums 
were  paid  or  not,  and  without  regard  to  the  non- 
forfeiture laws  in  this  state,  and  that  defend- 
ant's only  right  is  to  deduct  the  unpaid  loan  an*! 
premiums  from  the  amount  of  the  p<dicy.  The 
ease  was  not  prosecuted  or  tried  on  any-  such 
tbeory^  and  besides,  where,  as  here,  the  payment 


of  the  amount  of  the  policy  Is'  conditioned  <h> 
the  payment  of  premiums  when  due,  then  such 
payments  become  conditions  precedent,  and  the 
stipulatiM  of  incontestability  does  not  appl^ 
to  failure  to  pay  premiums.*' 

And  In  Tlgg  T.  Register  Ufe  &  Annuity  Ina. 
Co.,  152  Iowa,  720, 133  N.  W.  322,  It  was  saldt 

"We  are  of  tbe  opinion  that  tbe  term  Insur- 
ance had  terminated  befbre  the  insured's  dealh', 
and  that  tbe  contract  was  never  converted 
into  a  life  policy  by  payment  of  the  second  pre- 
mium during  the  term,  or  within  30  days  after 
it  became  du^  and  for  this  reason  tbe  court 
rightly  dismissed  the  petition." 

In  the  case  of  Wicfe  t.  Western  Union  Life 
Ins.  Co.,  175  Pac.  953,  which  Involved  a  policy 
of  the  same  company  substantially  like  the 
one  before  us,  we  said,  wlm  considering  the 
character  ot  the  ptdlcy: 

"Clearly,  these  two  features,  'Consideration' 
and  'Grace  in  the  Payment  of  Premiums,'  make 
the  contract  one  Df  'term  insurance';  that  la, 
insurance  In  force  during  the  term  or  period 
for  which  a  consideration  or  premium  has  been 
paid  and  the  grace  period  of  30  days.  It  is  so 
declared  by  the  words  'during  which  time  this 
policy  shall  remain  In  full  force  and  effect,', 
which  words,  of  themselves,  are  at  once  useless 
unless  they  constitute  a  limitation  as  to  time 
upon  the  vitality  of  the  contract" 

We  are  of  the  oidnion,  therefore,  that  tot 
at  least  the  first  year  of  this  policy  it  was  tor 
term  Insurance,  and  that  if  the  Insured  de- 
sired to  avail  hlms^  of  the  iwlTilege  of  con- 
tinuing Che  Insurance  it  was  necessary  to  pay 
the  second  premium  within  the  time  stated. 
He  was  given  due  and  ample  aotlce  of  the 
fact  that  his  jwonlnm  was  In  default.  He 
was  notified  aftw  tlie  policy  had  been  marked 
lapsed  npcm  the  books  of  the  company  that 
he  mlf^t  reinstate  the  policy  upon  certain 
couditions.   He  was  to  r<^nstate  the 

policy  by  complying  with  the  conditions  and 
paying  thepr^iumsandhededinedtodo  so. 

[2]  It  is  stipulated  that  if  the  first  coupon 
attached  to  the  policy  had  been  ai^lled  to  tbe 
purchase  of  extended  Insurance,  such  payment 
would  hare  carried  the  policy  In  force  217 
days  after  October  7th,  or  after  the  death  of 
the  Insured,  and  appellants  argue  that  the 
CDupmi  should  have  been  so  applied.  It  Is 
enough  to  say  that  this  coupon  was  not  avail- 
able to  the  insured,  except  In  part  payment 
of  the  seomd  yearly  pmulum.  It  could 
not  be  used  independent  of  such  payment. 
The  Insured,  after  repeated  requests,  refused 
to  avail  himself  of  the  use  of  the  coupon. 

Appellants  also  argue  that  because  these 
coupons  might  be  used  in  part  payment  of 
subsequent  premiums  Che  com[>any  collected 
more  than  necessary  to  pay  for  Insurance  for 
the  first  year,  and  for  that  reason  tbe  policy 
should  not  be  permitted  to  lapse.  The  fact 
that  tbe  first  premium  was  more  than  the  cost 
of  Insurance  is  entirely  Inunaterlal  because 
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the  parties  agreed  upon  tihe  amonnt  of  tbe 
premium  aod  upon  the  manner  and  {.-ondltioiix 
of  the  use  of  the  coupoDs,  and  the  Insured 
refused  to  avail  himself  of  that  utw. 

There  must  be  stHne  time  whon  an  Innar- 
ance  policy  may  be  lapeed  for  falhire  of  the 
insured  to  comply  with  the  terms  of  his  con- 
tract, otherwise  the  p<rflcy  must  continue  In- 
definitely without  power  of  the  Insurer  to 
terminate  it  unless  there  Is  an  express  provi- 
sion for  forfeiture.  That  time  mui4t  be  tlie 
time  when  the  parties  have  agreed  that  tlie 
payment  of  the  premium  shall  not  continue 
"tbe  policy  In  force  longer  tfasn  tbe  period 
covered  by  sach  payment." 

We  think,  upon  the  facts  In  the  case,  as 
well  as  upon  the  law,  the  superior  court  cor- 
rectly held  that  the  policy  had  lap«e<l  at  the 
time  of  tbe  death  of  insnred.  and  therefore 
there  was  no  liability  apon  tbe  company  to 
pay  the  policy. 

Tbe  Judgment  appealed  from  Is  tber^ore 
affirmed. 

OHADWICK,  O.  J.,  and  FUr-TiERTON. 
PARKEB,  and  HOLCXtHB,  JJ.,  coucor. 


(42  Nev.  Ill) 

WAL8ER  «t  aL  T.  MORAN.  District  Judge. 
(No.  232a) 

(Sniffeme  C<»nrt  of  Nevada.   May  9, 1810.) 

1.  Plbadino  <g»48  -COMPLAiifT-^UFnomr- 
or— CiTiL  pRAcncB  Act. 
However  strong  grievances  or  wrongs  may 
appeal  to  tbe  conscience  of  the  cbancollor  for 
correction  and  relief,  aTerments  and  all^tions 
hereof,  however  varied  they  may  be,  make  a 
sufficient  complaint  only  when  squaring  with 
the  rules  of  tbe  CSvil  Practice  Act. 

8.  PZUDIITO    »-J<0  COMPLAIIfT— STATEMBHT 

or  Cause  of  Acnoif — Rsuir. 
Plaintiff  is  required  to  stats  in  bis  com- 
plaint facts  which  constitute  his  cause  of  action 
and  nothing  more. 

8.  Action  «=>38<1)  —  Impbopkk  JonfDEs  — 
Siiroix  Gad8i  or  Acnoit. 
The  formal  chancery  bills  for  aoconntfng. 
discovery,  and  tbe  like  are  no  longer  uaod.  but 
the  remedies  are  preserved,  and,  concedine  a 
complaint  to  be  a  good  specimen  of  a  bill  in 
equity,  nevertheless,  if  it  states  but  one  cause 
of  action,  whatever  else  it  may  contain,  thn 
Jefendfuit  cannot  successfully  demur  on  tb(> 
ground  of  Improper  uniting  of  several  causes. 

4.  AcmoR  «S988(1>— Single  Cause  or  Ac- 
tion. 

A  complaint  reciting  one  connected  history 
of  the  property  affected  by  an  aEmement 
through  a  series  of  acts  on  the  part  of  defendants 
which  contributed  to  and  culminated  in  tbe  al- 
leged injuries  to  plaintiffs,  abowing  defendants 
have  a  connected  and  common  interest  in  the 
one  sobject-matter  of  tbe  action,  and  charging 


the  defendants  with  an  Inezcnaable  disregard 
of  a  duty  voluntarily  assumed  by  tbHr  con- 
tract, while  showing  defendants  as  much  liable 
in  damagf«  for  ne^Jgcnt  breach  (tf  contract  as 
for  violation  of  a  tntrt,  oonstltutes  bat  one 
cause  of  action. 

.■5.  Action  «=327(1)— Action  Ex  Co:jtbactu 
OB  Ex  Delicto. 
Where  the  law  imposes  a  duty  arising  from 
the  relation  rather  than  the  contract,  and  there 
is  a  breach  of  duty,  the  aggrieved  psrty  may 
sne  in  trespass  on  the  case,  but  if  therp  be  no 
leeal  duty,  except  arising  from  tbe  enntract, 
there  can  be  no  election,  and  the  party  most 
rely  upon  tbe  agreement  alone,  although  la 
either  case  the  complaint  may  be  required  to 
lay  a  previous  ground  by  showing  a  contract 

6.  Action  «=>47— Misjoindeb  or  Caubbs  or 
Action— Co  ntbact  ano  Tear. 

The  averment  of  negligence  In  the  fttst 
cause  of  action  and  fraudalmt  dealings  In  the 
second  and  sabseqanit  causes  hM  to  ammiat 
■to  aohstantial  allegations  of  breach  of  agre^ 
ment,  and  not  tort,  and  hmee  there  was  no 
misK^der. 

7.  Action  «s»47— Pbateb  —  ICnJOiNDBB  w 

Causes. 

Plaintiffs  are  entitled  to  such  relief  as  they 
egtnblish  opoo  proper  proof  of  alleeed  facts^ 
and  tbe  prayer  for  Jodgment  Is  not  drranrrabls 
as  adcbig  rdief  upon  both  tort  and  contract. 

On  r^earinK.  Former  opinion  srantliis 
writ  of  prohlUtlon  reversed.  Demurrer  to 
petition  sustained,  and  altematlre  writ  dis- 
charged and  proceeding  ^smlssed. 

For  fttrmer  opinion,  see  173  Pac.  1148. 

Oieoey,  Downer,  'Prioe  &  Haw4cln^  of 
Reno,  for  petitioners. 

NorcroBB  &  Thatdur.  of  Beu^  for  re^ond* 
ent 

SANDERS,  3.  A  change  has  beea  made  in 
the  personnel  of  this  court  since  the  ordw 
for  rehearing.  As  the  order  Is  not  directed 
to  a  review  of  any  partlcalar  point  or  points 
covered  by  the  opinion  (42  Nev.  — ,  173  Pac. 
1155),  we  shall  consider  the  caase  an  being 
before  us  for  re-examlnatlon  and  dedRliHi  as 
though  It  bad  never  been  considered  and  de- 
cided. For  the  purposes  of  this  oplnlixi  we 
refer  to  the  abstract  of  the  pleadine  in  ques- 
tion made  by  McCarran,  0.  J. ;  and  In  view 
of  the  already  full  and  exhatutlTe  dim-usslon 
of  the  facts  we  deem  further  commit  there* 
on  unnecessary. 

L'pon  further  examination  and  contddera* 
tlon  of  the  pleadluK  <tbe  proper  construetlon 
of  which  is  made  the  basis  of  this  prot-eed- 
Ing),  we  are  constrained  and  Impelled  to  re- 
cede from  tbe  position  taken  In  the  former 
opinion — that  a  distinct  and  uucouuected 
cuuse  of  action  is  alleged  against  tlie  de- 
fendant Margrave— and  now  hold  that  tbe 
supposed  several  causes  of  action  are  not 
Improperly  Joined.    Hence  the  demurrer  to 
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the  petition  for  prohibition  must  be  austaioed. 
This  disposes  of  the  proceeding,  bat  as  the 
constructlOD  to  be  given  the  complaint  bas 
been  reargued  with  sudi  force  and  earnest- 
ness by  coansd  whose  names  appear  upon 
the  records  of  this  court  as  able  Jurists,  who 
bave  had  occasion  to  decide,  many  questions 
of  procedure  equally  as  Important  as  tbat 
here  presented,  we  shall  examine  more  fully 
their  respective  positions. 

If  we  clearly  Interpret  that  taken  by  coun- 
sel for  petltl<Him,  it  is  tbelr  contention  that 
the  plaintiffs  by  their  own  sbowlng  have  Im- 
properly Joined  a  cause  of  action  on  contract 
with  causes  of  action  against  trustees,  not 
eo  Donihie,  but  quasi  trustees  (persons  wbo 
reap  leneflts  from  a  breach  of  trust  and  so 
become  answerable  as  trustees).  Lewin, 
Trusts  Hth  Ed.)  662-638. 

Counsel  for  reepondent  Insists  that,  If  the 
cmnplalnt  states  a  cause  fbr  equitable  relief, 
having  Jurisdiction  of  the  parties  and  the 
subject-iiiatrer,  the  court  is  in  duty  bound  to 
iqAold  the  pleading. 

[1,  2]  A  fair  criticism  of  the  pleading  from 
the  twint  of  view  of  the  respondrat  is  that 
the  pleiider,  by  whom  this  complaint  was 
drawn,  lost  sight  of  the  radical  changes  In 
pleading  Introduced  by  the  code  system. 
However  strong  grievances  or  wronga  may 
appeal  to  the  conscience  of  a  chancellor  for 
correction  and  relief,  we  are  of  the  opinion 
that  the  averments  and  allegations  of  such 
grievances  or  wrongs,  however  varied  they 
may  be,  when  stated  in  the  form  of  a  com- 
plaint, it  is  sutbclent  only  when  It  squares 
with  the  rules  of  the  Civil  Practice  Act 
(Rev.  Laws,  1  4^  et  seq.),  and  not  otherwise. 
State  V.  Y.  J.  S.  M.  Ck>.,  14  Nev.  23S.  The 
pleader  bas  confused  the  Issue  by  intermin- 
gling a  variety  of  pretenses  and  charges  In 
the  charging  part  of  the  complaint  in  the 
usual  form  of  a  bill  in  equity.  Such  form  of 
pleading  prevailed  extensively  under  the  old 
chancery  practice.  We  need  scarcely  say  that 
nothing  of  this  kind  is  allowable  under  the 
Code.  The  plaintiff  is  now  required  to  state 
the  facts  which  constitute  bis  cause  of  action, 
and  nothing  more,  and  the  court  will  give  to 
him  such  relief  aa  he  is  entitled  to  under  the 
rules  of  law. 

[3J  The  formal  bill  in  chancery,  as  for  an 
accounting,  a  discovery,  and  the  like,  Is  no 
longer  used,  but  the  remedies  are  preserved. 
Conceding  the  complaint  to>  oe  a  good  speci- 
men of  a  bill  in  equity,  nevertheless,  if  the 
complaint  states  but  one  cause  of  action, 
whatever  else  It  may  contain,  the  defendants 
cannot  successfully  demur  on  the  ground  that 
several  causes  of  action  have  been  improperly 
united.   State  v.  T.  J.  S,  M.  Co.,  supra. 

[4]  A  cause  of  action  Is  defined,  and  the 
teat  of  whether  a  right  of  action  is  single  or 
distinct  is  prescribed  In  State  v.  Y.  J.  S.  M. 
Co.,  supra.  The  application  of  these  rules 
bring  us  to  the  consideration  of  the  petition- 
ers' contention — that  the  pleader  has  Im- 


properly Joined  a  cause  of  action  for  the 
breach  of  a  contract  with  separate  and  dis- 
tinct causes  of  actiw  against  the  defendants 
as  trustees—end  in  support  of  their  position 
they  confidently  rely  upon  the  rules  of  plead' 
log  applied  In  the  case  of  Alger  v.  Scoville, 
6  How.  Pnic.  (N.  T.)  131,  where  a  demurrer, 
similar  to  that  here  Interposed,  was  sus- 
tained. The  case  of  Alger  v.  Scoville  is  con- 
spicuous for  several  reasons:  First,  because 
it  was  the  first  decision  of  the  Supreme  Court 
of  New  York  after  the  adc^tlon  of  the  code 
system  (1848)  tbat  Involved  the  construction 
to  be  given  section  167  of  the  Code  of  Civil 
I'rocedure,  which  then  read  the  same  as  sec- 
tion 97  of  our  Practice  Act  (Rev.  l^ws,  | 
5039).  when  this  action  was  comnienceil  In  the 
lower  court;  second,  because  the  court  de- 
clined to  adopt  the  construction  gWen  the 
xei-tion  by  Mr.  Field,  counsel  in  the  case, 
who  Is  recognised  as  one  of  the  learned 
authors  of  the  code  system  of  pleading; 
third,  because  the  conclusion  reache<l  by  the 
<-oiirt,  ft  has  been  suppowd,  brought  about 
tht>  amendment  that  added  to  the  section 
another  subdivision  which  permits  causes  of 
action,  whether  legal  or  equitable,  or  both, 
to  be  united  where  they  all  arlMe  out  of  "the 
same  tranftactlon  or  transactions  connected 
with  the  same  subject  of  action."  Moak's 
Van  Rant.  PI.  Gd.)  1.S5.  It  has  l  een  ar- 
gued that  hnd  section  97  of  our  Practice  Act 
contained  this  aubdivlalon  when  this  itilt 
was  filed,  aa  It  now  does  (Stats.  1919,  c. — ), 
the  demurrer  to  the  complaint  might  have 
been  properly  overruled.  We  are  of  the 
opinion  that  the  amendment  bas  no  bearing 
upon  the  supposed  several  causes  of  action 
stated  In  this  complaint  An  analysis  of  the 
demurrer  shows  that  it  amounts  to  a  misjoin- 
der of  parties;  that  is  to  say,  that  the  de- 
fendants by  one  cause  of  action  are  sued  as 
Individuals  to  recover  a  personal  Judgment 
for  the  sum  of  $30,000  as  damages  for  the 
breach  of  a  written  contract ;  and  by  the 
second  and  subsequent  causes  of  action  they 
are  sued  in  the  capacity  of  trustees  by  opera- 
tion of  law.  This  la  a  strained  constructltm 
for  the  purpose  of  establishing  a  misjoinder 
of  action.  If  the  defendants  are  liable  aa 
trustees,  it  Is  by  reason  of  their  contnict  with 
plaintiffs.  The  objection  goes  to  the  remedy, 
and  not  to  the  cause  of  action.  The  facts 
are  entirely  different  from  those  stated  in 
the  complaint  in  Alger  v.  Scoville.  In  the 
latter  case  several  persons  were  Joined  as 
defendants,  against  one  of  whora  wns  stated 
a  cause  of  action  upon  a  simple  contract  for 
the  payment  of  money,  and  against  auotber 
defendant  as  assignee,  and  distinct  causes  of 
action  were  stated  against  other  defendants, 
in  some  of  which  some  of  the  defendants  had 
no  Interest  No  such  causes  of  action  are  pre- 
tended to  be  stated  in  the  complaint  under 
discussion.  The  one  subject-matter  of  this 
suit  Is  trust  property  arising  from  an  agree- 
ment entered  Into  between  the  plaintiffs  and 
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the  defendant  Walser,  in  the  execntlai  ct 
wbldi  the  defoiduits  became  Joint  acton  and 
tmiefldaries,  In  what  proportion  le  Immate- 
rial. The  cMnplalnt  recites  but  one  connected 
history  of  the  projperty  affected  by  the  agree- 
ment; it  b^ns  with  ita  origin,  as  J^ted  in 
the  agreement,  and  comes  down  in  one  un- 
broken line  through  a  series  of  acts  on  the 
part  of  the  defendants  whtdk  contributed  to 
and  culminated  in  tbe  aUeged  injuries  to 
plaintiffs.  Tb»  defmdanta  are  shown  to  tutve 
a  connected  and  commm  interest  In  Qio  one 
subject-matter  of  the  actUm  ooitering  In  the 
point  In  issue  in  the  cause.  Though  the 
relief  demanded  Is  distinct,  it  is  still  but  one 
subject-matter  ot  actloi.  If  the  allegations 
of  the  ccMnplaint)  are  true,  and  as  such  th^ 
are  to  be  taken  oa  this  demurrer,  the  defend* 
ants  are  durged  with  an  InexcasaUe  dia- 
r^card  of  the  plain  performance  of  a  duly 
voluntarily  assumed  by  th^r  contract  They 
may  be  liable  as  trustees,  but  we  are  not  con- 
coned  with  the  remedy.  They  became  trus- 
tees by  reason  of  the  contract,  and  it  Is  not 
necessary  for  us  to  <dottae  and  to  unfnK^ 
them  of  a  trust  In  order  to  establish  a  mls- 
J<^do  of  action.  They  are  as  much  UaUe  in 
damages  for  the  loss  of  property  by  n^Ugent 
acts  In  disregard  of  their  contractual  duty 
as  they  are  to  answer  for  property  found  Id 
their  hands  and  placed  beyond  tbe  reach  of 
plaintiffs  In  violation  of  their  agreement 

[6]  It  Is  also  argued  that  the  first  cause  of 
action  Is  for  the  breach  of  a  duty  imposed  by 
contract  and  improperly  joined  with  the 
second  and  subsequent  causes  of  action  for  a 
tort  or  torts.  It  Is  elementary  that  wheife 
the  law  Imposes  a  duty  that  arises  from  the 
rrtatlon  rather  than  the  contract,  and  where 
the  parties  have  entered  into  these  relations 
and  the  duty  Is  disregarded,  the  one  who 
suffers  may  sue  upon  the  agreement,  or  may 
treat  the  wrong  as  a  tort  and  bring  an  action 
analogous  to  that  of  treomss  on  the  case. 
But  if  there  be  no  legal  duty  except  as  arts- 
Ing  from  the  contract,  there  can  be  no  elec- 
tion—there is, no  tort,  and  the  party  must 
rely  upon  the  agreement  alone.  Bliss,  {  14. 
It  is  clear,  in  any  view  of  the  complaint,  the 
action  Is  not  maintainable  without  referring 
to  the  contract  and  laying  a  preriotts  ground 
fbr  it  by  showing  a  contract 

[6]  The  averment  of  negligence  In  the  first 
cause  of  actlbn  and  fraudul^t  dealings  in 
the  second  and  subsequent  causes  of  action  | 
may,  we  think,  fairly  be  construed  as  amount- 
ing to  substantial  allegations  of  the  breach  , 
of  the  agreement  upon  which  the  action  I 
is  founded,  and  it  Is  not  necessary  to  hold 
that  plaintiffs  charge  the  defendants  with  a 
tort  or  torts.  Independent  of  the  breach  of 
the  agreement,  so  as  to  establish  a  misjoinder 
of  action.    As  above  stated,  this  contention 
cannot  be  sustained,  as  no  legal  duty  Is  shown 
to  exist  on  the  part  of  the  defendants,  except 
as  arising  from  the  contract 

[7]  Considering  the  demurrer  in  connectltm 


with  the  several  prayers  for  Judgmmt,  the 
real  ground  of  dranurrer  la  founded  upon  the 
several  grounds  for  r^f.  The  latter  nay 
be  wholly  omitted  In  the  complaint,  yet  the 
plaintiff  would  be  entitled  to  audi  relief 
as  they  could  establish  upon  proper  proof  of 
alleged  facts.  The  prayer  for  Judgment  is 
not  demurrabl&  Gamer  v.  Hann<»y  Hills, 
6  Abb.  N.  a  (N.  T.)  218. 

Uargrave  Is  a  i^oper  party.  Brinkerhoff 
v.  Brown,  6  Johns.  Ch.  180;  Fellows 

V.  Fellows,  4  Oow.  6^  16  Am.  Dec  412; 
Boyd  V.  Hoyt,  S  Paige  (N.  TO  65.  Tnie.  these 
cases  were  decided  before  the  Code  ot  drU 
Procedure,  but  the  ground  upon  which  the 
decisluu  are  put  is  that  In  such,  cases  there 
Is  but  one  cause  of  action  averred.  Tbe  cases 
decided  In  New  Twk  since  the  Code  are  cited 
In  Wood  V.  S.  S.  B.  &  F.  Co.,  02  Bun,  22,  37  2i. 
T.  Snpp.  885. 

Entertaining  these  views,  the  demurrer  to 
the  petition  for  a  writ  of  pndiibltion  must  tie 
sustained,  the  alternative  writ  discharged, 
and  the  proceedliv  dismissed. 

DUGEEB,  concurs. 

GOI/EaiAN,  C.  J.  (concurring).  I  omcnr  In 
the  conclusion  reached  In  the  majority  opin- 
ion that  Qie  complaint  sets  forth  only  one 
cause  of  -acdm,  and  In  the  order. 

The  facts  were  pretty  fully  stated  In  the 
opinion  of  McCarran,  C.  J.,  when  the  case 
was  before  us  upon  tbe  first  hearing.  The 
complaint,  briefly  stated,  alleges  a  trust  re- 
lationship between  the  Pages  and  WaL-ier, 
and  that  Margrave  took  his  interest  knowing 
the  facts  of  the  trusteeship  between  the  Pages 
and  Walser,  and  without  consideration.  The 
relief  sought  is  and  can  be  nothing  more  nor 
less  than  an  accounting  by  the  defendants. 
It  Is  true  that  the  so-called  first  cause  of 
action  concludes  with  a  prayer  for  damages, 
but  the  legal  effect  of  a  complaint  must  be 
determined  by  Its  allegations,  and  not  by  Ite 
prayer,  31  Cyc  111. 

Whether  the  trust  is  one  arlMng  from  con- 
tract or  by  operation  of  law  matters  nut 
The  relationship  exists  Just  the  same,  anil  it 
is  the  duty  of  the  defendants  In  the  action  to 
give  an  account  of  their  stewardship.  2 
Pomeroy,  Eq.  Jur.  (2d  Ed.)  1  1063.  And  thU 
duty  is  very  comprehensive ;  It  extends 
through  the  entire  range  of  operation  by  tlie 
trustees.  They  may  l>e  liabla  for  neglect  by 
being  held  answerable  for  property  a^-tually 
lost  through  want  of  care  or  prudence,  and 
also  for  stock,  securities,  or  other  assets 
which  they  might  have  received  if  they  hud 
exercised  due  care  and  prudence  in  tlieir 
dealings  with  tlie  trust  property.  It  is  also 
a  well-known  rule  that  where  a  person  take 
property  charged  with  a  trust,  Icnowiug  it  to 
be  so  charged,  as  did  Mai^ave,  lie  is  Huble 
as  trustee;  and  when  be  takes  an  Interest, 
as  did  Margrave,  he  becomes  a  cotrustee  and 
is  liable.  These  rules  are  fundamental,  and 
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need  no  dtatUm  of  aatborlUes  to  rapport 
tb&a.  Snstainlng  the  geaenl  rules  enunciat- 
■ed,  attention  is  caUed  to  sections  1068  to  lOSl, 
InduslTe,  of  2  Poomoy's  Equity  Jurispru- 
dence (2d  EA.).  In  view  of  the  contention  of 
counsel  for  petitioners^  I  feel  constrained  to 
quote  at  iMgtb  8ectl(Mi  1080  of  tbe  work 
Just  mentioned,  aa  follows: 

"It  has  already  been  ahown  that  a  beneficiary 
may  always  cla5m  and  reach  tbe  trust  property 
through  all  its  changes  ot  form  while  in  the 
liands  of  tbe  trnstee,  and  that  be  may  also  fol- 
low it  Into  the  possesion  and  apparent  owner- 
ship of  third  persons,  until  it  has  been  trana- 
fezred  to  a  bona  fide  purchaser  for  valuable 
consideration  and  without  notice;  and  that  a 
court  of  equity  will  furnish  Iiim  with  all  the 
incidental  remedies  necessary  to  enforce  his 
claim  and  tq  render  it  effective.  In  addition 
to  this  claim  of  the  beneficiary  upon  the  trust 
estate  as  long  aa  it  exists^  the  trustee  incurs 
a  personal  liability  for  a  breach  of  trust  by  way 
of  compensation  or  indemnification,  whidt  the 
beneficiary  may  enforce  at  his  election,  and 
which  becomes  bis  oaij  remedy  whenever  the 
trust  property  has  been  lost  or  put  beyond  his 
reach  by  the  trustee's  wrongful  act.  'Tbe  trus- 
tee's personal  liability  to  make  compensation 
for  tbe  loss  occasioned  by  a  breach  of  tiust 
is  a  simple  contract  equitable  debt.  It  may  be 
enforced  by  a  suit  in  equity  jBgainst  the  trus- 
tee himself,  or  mnlnst  Us  estate  after  hia 
death,  and  the  statnte  of  limitatitms  will  not  be 
admitted  as  a  defrase  unless  the  statutory  lan- 
guage is  express  and  mandatory  upon  tbe  eoort. 
The  amount  of  liability  Is  always  sufficient  for 
the  complete  indemnificatiMi  and  eompoisation 
of  the  beneficiary." 

Perry  on  Tmsts  and  Trustees  {6tb  Ed.)  { 
843,  lays  down  tbe  general  rule  that  an  action 
at  law  wHl  not  lie  against  a  trustee  while 
the  trust  is  still  opw ;  and  in  the  concluding 
paragraph  of  White  v.  Sheldon,  4  Nev.  280, 
this  court,  speaking  through  Lewis,  J.,  said: 

"Bat  it  is  argued  an  action  for  money  bad 
and  rec^ved  might  have  been  maintained  by  the 
plaintiff  at  the  time  tbe  def^dant  sold  the 
etoA,  and  that  in  such  case  a  period  of  two 
yqars  ou^t  to  bar  his  rl^t  We  do  not  tbinb 
that  such  action  could  be  maintained.  Bad 
Shddon  acknowledged  in  any  way  that  any  sum 
was  due  the  plaintiff,  perhaps  snch  an  action 
might  be  maintained ;  but  where,  as  in  this 
case,  it  waa  necessary  tor  the  plaintiff  to  es- 
tablish (acta  out  of  which  a  trust  was  created, 
and  then  to  show  that  the  trust  property  was 
converted  into  money,  it  is  very  certain  that 
snch  facts  could  not  be  established  in  an  action 
brought  rimply  to  recover  lAoney.  Tbe  plaintiff 
could  not  diow  himself  entitled  to  any  relief 
whatever  until  an  implied  trust  was  establish- 
ed, which  certainly  could  not  be  done  In  a 
court  law  and  in  an  action  of  assumpsit; 
such  trast  can  only  be  established  in  an  equity 
proceeding.  So,  too,  this  is  the  only  character 
of  action  in  which  the  plaintiff  could  obtaia 
full  and  adequate  relief." 

If  Margrare  did  not  know  of  the  Interest  of 
the  Pages  in  the  securities  deposited  by  them 


with  Wals^,  but  to^  his  Interest  wlOiout 
parting  wlCb  a  valuable  ccmslderation  there* 
for,  the  trust  may  be  enforced  against  him. 
SSGyc  D26. 

Cn  Or.  US) 

N0BTHWE97  DOOR  GO.  et  al.  t.  LEWIS 
INV.  GOk  et  al. 

(Supreme  Court  of  Oregon.'   April  29,  1919.) 

1.  Appeaz,  akd  Dbbob  ^s>73&  —  Review  — 

FOBHAL  ASSIGimKNT. 

Assignment  that  court  erred  in  rendering 
judgment  for  plaintiff  is  merely  formalf  and 
need  not  be  considered. 

2.  Inbuiuhob  «s>606<1)  —  Fibs  Insubanoe  — 

BlOHTS  AOAXNST  THIBD  FABTZ— SUBBOQA- 

,  TION. 

Wbere  company  pays  loss  upon  property 
destroyed  by  fire  through  negligence  of  a  (bird 
person,  tbe  company  becomes  subrogated  to 
Uio  r^ts  of  insored  to  tbe  extent  of  mon^r 

paid  under  the  poUcy. 

3.  Pabtibs  ^=al6— FxBB  iKSIIBAnCI^AoiION 

Against  Nequoent  Thibd  Pebson. 
Wbere  insurance  does  not  equal  loss  alleg- 
ed from  destruction  of  property  by  fire  through 
the  negligence  of  a  third  person,  it  is  the  duty 
of  the  company  and  insured  to  join  aa  parties 
in  action  against  tbe  third  person. 

4.  Dakaobb  «s964  —  FiBB — Dsimn— Pat- 
MEHT  OF  Lobs  bt  InsnBANOB  Gompakt. 

In  action  for  negligent  destruction  of  prop- 
erty by  fire,  defendant  would  not  have  the  right 
to  benefit  of  the  insurance,  and  cannot  rely, 
either  in  whole,  or  in  part,  on  defense  that 
owner  has  been  paid  insurance  by  tbe'  eom- 
pany. 

5u  IHBUBAWO*  <e=»668(l>-FiBB  ImtntANOB^ 
Patuekt  or  Loss. 
Evidence  held  snffident  to  take  to  the  Jnrt 

the  question  whether  insurance  company  paid 
any  losses,  so  that  they  were  entiUed  to  be 
subrogated  to  insured's  rights  against  defend- 
ant, a  third  person  through  wbose  negligence 
the  property  was  destroyed  by  fire, 

6.  NEOLIQENOB  ®=3lS— FiBES— RBqUIBBMKNTS 
OF  OBDINAnCES. 

Where  fire  wtiich  burned  plaintiff's  prop- 
erty was  kindled  on  defen&nf  s  premises  with- 
out the  permit  required  by  ordinance,  aa  fn- 
Btruction  that  there  was  no  evidence  showing 
a  violation  ot  any  ordinance  was  properly  re- 
fused. 

7.  Neoliqencte  «=»18— Fiees— Vioi^tion  ow 
Obdznancb— Negligence  Peb  Se. 

Where  fire  which  waa  communicated  to  and 
destroyed  plaintiff's  property  waa  kindled  on  de- 
fendant's premises  without  the  permit  required 
by  ordinance,  an  instruction  that  where  an  act 
is  done  in  violation  of  an  ordinance  the  law 
regards  the  act  as  negligently  done  was  propen 
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&  TaXAL  «=>19e<S)  —  iNflTTOCnON— JUDIOIAX. 
iBnHATZON. 

In  acUon  againat  defeadant  throogli  whose 
segligenee  pleintifF  insured's  property  was  al- 
leged to  have  been  destroyed  by  fire  started  on 
defendant's  premises,  the  words  "having  in 
view  the  probable  danger  of  injury,"  at  the  end 
of  each  paragraph  of  an  instruction  defining 
negligence,  held  not  a  Jadidal  intimation  that 
there  were  dangers  connected  vrith  the  meth- 
ods need  by  defendtnt  In  deaning  away  d6hrls 
from  its  property. 

9.  Appeal  and  Crbob  «=»231(9)— Objections 

IN  LOWBB  COUBT— iNSTBDcnONS. 
Where  it  was  objected  that  court's  inatruc 
tion  included  items  of  damage  not  sustained  by 
evidence,  objection  is  Insufficient  to  obtain  re- 
view, where  it  fafled  to  speciflcaBy  point  ont 
what  the  items  were. 

10.  Tbial  ^200(1)  —  iNSTRuoTiona  Snrn- 

CIBim.T  GlVEN-^KTDSAL. 

'  'There  was  no  error  in  refusing  a  requested 
instruction  substantially  covered  by  general 
fostructions  given. 

11.  EvxDEHci  «sb868{8)— PaoTooaAPHS—As- 

UI8SIB1LITT. 
There  being  evidence  tending  to  show  that 
condition  of  the  premises  photographed  were 
substantially  the  same  as  on  the  day  of  the  fire 
in  gueatioQ,  there  was  no  error  in  admitting 
the  photographs. 

12.  Evidence  ^9645— Cohfbtinot  or  Ex- 
PEBT— Mabext  Value. 

Preliminary  testimony  of  a  witness,  tending 
to  show  that  she  bad  considerable  knowledge 
of  the  market  prices  of  the  machinery,  held  to 
render  her  competent  to  testify  as  an  expert 
as  to  the  value  of  machinery  destroyed  by  fire. 

13.  Appeal  and  Ebbob  4ts»071C9— Bvidencb 
4=^546 — Qualification  or  WixNEBa-— Dis- 
cbetion  of  Tbial  Cqubtt. 

The  determination  of  the  qualification  of  a 
witness  to  testify  as' an  expert  is  within  the: 
sound  discretion  of  the  trial  court,  and  will  not 
be  disturbed  on  appeal,  unless  there  la  no  evi- 
dence to  sustain  the  decision. 

14.  Neouobncb  «e=>126(1)— Fibes—Evidbnce 

— Aduissjbilitt. 

Where  defendant's  participation  in  buroing 
debris  from  a  former  fire  on  its  premises,  re- 
sulting in  the  destruction  of  plaiatiETs  prop- 
erty, was  in  issue,  evidence  that  defendant  made 
claim  against  insurance  companies  for  estimated 
cost  of  removing  debris  was  admissible;  it  ap- 
pearing that  defendant's  property  was  occupied 
by  others  at  the  time  tt  was  burned. 

16.  Nbolioencb  €=»130(l)—FiitB8— Evidence 

— Admissibilitt. 

Evidence  as  to  finding  fire  on  defendant's 
premises  two  days  after  plaintiETs  property  was 
destroyed  by  fire  communicated  from  defend- 
ant's premises  is  properly  admitted. 

16.  Tbial  iS=»2G0(7)  —  Inbtbuction  Covbbed 
BT  Chaboe— Refusal. 
Requested  instruction  with  reference  to  de* 
fendant  being  required  to  use  only  ordinary 


ear«  and  diligence  to  prevent  Are  started  on 
ita  premises  bf  tUrd  person  from  apreading  U 
otheiT  premtees  M4  iniBdeDtly  covered  by  a 
general  charge. 

17.  Tbial  «aBS9e^  —  BBSONBOim  iMsrsnc- 

TION— GUSKD  BT  OtHEB  IvnBDOTION. 

Error  in  nrinv  the  ezpresaion  "approxiinate 
cause"  in  instrnction  that  if  Idndling  of  fire  by 
defendant  on  its  premises  was  the  approximate 
cause  of  communicating  sparks  of  fire  result- 
ing in  the  destruction  of  faisnred's  property  to 
find  for  plaintilf  was  cured  by  general  instruc- 
tion, stating,  among  other  things,  that  "proii- 
mate  cause"  Is  the  principal  cause  and  ia  an 
important  matter  in  cases  of  this  kind. 

Department  L 

Ai^)eal  from  <Srcnlt  Court,  Multnonub 

County;  W.  N.  Gatens,  Judge. 

ActioD  by  the  Northwest  Door  Company 
and  others  against  the  Lewis  Investmoat 
Company  and  others.  Judgment  against  the 
named  defendant,  and  it  aK>eal8.  Affirmed, 

This  Is  an  action  for  damages  arlatng  out 
of  the  alleged  burning  of  the  mill  and  fa^iy 
of  the  plfilntur.  Northwest  Door  Company,  by 
reason  of  the'  negligence  of  defendant,  Lewis 
Investmoit  Company.  The  salient  facts  in 
the  case,  concerning  which  there  Is  practical- 
ly no  dispute,  are  as  follows: 

On  and  prior  to  the  3d  day  of  June,  l»14, 
the  day  of  the  fire  In  question  In  this  case, 
the  plaintiff,  Northwest  Door  Company,  was 
the  owner  of  a  planing  mill  then  In  operation, 
and  ritnated  npon  a  tract  of  land  containing 
about  2%  acres  of  land,  all  located  In  Port- 
land, Multnomah  county,  Or.  This  property 
Is  bounded  on  the  north  by  a  ferry  slip  near 
the  foot  of  Albina  avenue,  on  the  east  by 
Elver  street,  on  the  south  by  Irving  dock, 
and  on  the  west  by  the  harbor  line  In  the 
Willamette  river. 

The  planing  mill  mentioned  omsisted  of  a 
!  large  heavily  constructed  two-story  frame 
mill  building  and  additions,  platforms, 
wharfs,  and  docks  covering  the  entire  tract 
of  land  above  described.  In  and  about  the 
planing  mill  was  a  large  quantity  of  fixed 
and  movable  machinery,  together  with  equip- 
ment and  Implements;  also  a  large  quantity 
of  planing  mill  sto<^  manufftctnred  and  un- 
manufactured,  and  in  process  of  manufoc- 
ture,  together  with  material  fbr  manufactur- 
ing the  same;  also  a  quantity  of  ofllce  furni- 
ture, fixtures,  and  supplies.  A  large  quantity 
of  lumber  and  material  was  stacked  and 
stored  upon  said  property  of  the  plaintiff 
Northwest  Door  Company,  and  in  the  stnie- 
tures  thereon.  The  latter,  at  said  time,  also 
owned  and  was  In  possession  of  a  lai^  quan- 
tity of  lumber  located  near  its  said  property 
on  land  belonging  to  the  Montgomery  estate, 
situated  on  the  east  side  of  Biver  street  Im- 
mediately east  of  its  said  property.  The 
property  descrll^ed  was  ot  the  value  of  about 
$150,000. 
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The  d^endant.  Lewis  InTestment  Com- 
pany, was  at  all  the  times  mentioned  the 
owner  and  In  possession  and  In  control  of  the 
followlDg  described  premises,  to  wit:  River 
lots  16,  17,  18,  and  19  in  Alhlna,  now  in  the 
dty  of  Portland,  Multnomah  county.  Or. 
The  sonthem  boundary  of  the  last-described 
property  mns  parallel  wttb  the  northern 
boundary  of  the  said  pr(H>erty  of  the  plaln- 
dfr  Northwest  Door  Ck)mpan7,  and  said  lines 
are  divided  and  separated  by  what  U  known 
as  the  "Albliia  Ferry  SUp^"  which  Is  60  feet 
In  width. 

Prior  to  March  12,  1914.  defendant,  Lewis 
Investment  Company,  owned,  maintained, 
operated  and  controlled  a  large  warehouse 
and  dock  on  its  said  premises  above  de- 
scribed, and  extending  to  the  harbor  line  in 
front  of  the  same,  which  wardiouse  and 
dock  was  about  400  feet  In  length  and  more 
than  100  feet  in  width,  and  the  south  end 
thereof  was  distant  about  60  feet  In  a  north- 
erly direction  from  the  mill  building  and 
property  of  the  plalntift  Northwest  Door 
Company.  Sold  warehouse  and  dock  were 
constructed  of  lumber  and  timbers,  and  the 
floors  and  platforms,  except  the  portion 
thereof  about  60  feet  wide  abutting  on  River 
street,  were  supported  and  built  on  piles  and 
timbers  driven  into  the  earth.  The  floor  and 
Joists  upon  that  portion  near  River  street  as 
aforesaid  were  placed  upon  large  sills  that 
rested  upon  the  earth.  A  bulkhead,  or  fire- 
wall, constituted  the  south  wall  of  the  ware- 
house, and  was  constructed  of  two  thickness- 
es of  heavy  timbers. 

On  the  last-mentioned  date  a  fire  occurred 
which  burned  defendant's  said  dock  end 
warehouse  and  a  large  pert  of  the  contents 
thereof,  and  left  upon  said  premises  a  great 
quantity  of  burning  dMrls  consisting  of 
grain,  and  mixed  therewith  timber,  sticks 
burlap,  and  other  inflammable  material. 

The  plaintiff.  Northwest  Door  Company, 
brings  this  action  Joining  with  It  the  other 
plaintiffs,  Insurance  companies  who  claim  to 
have  paid  certain  losses  Incurred  by  reason 
of  the  fire,  and  who  claim  the  right  of  subro- 
gation as  to  such  payments.  Other  insur- 
ance companies,  who  are  allied  to  have  paid 
like  claims,  but  who  declined  to  ^<An  as  plain- 
tiffs, were  made  defendants  along  with  the 
Lewis  Investment  Company. 

The  complaint  charges  the  Lewis  Invest- 
ment Company  with  negligence  In  the  fol- 
lowing particolars: 

"First.  That  in  Uarch.  a  fire  had  de- 

stroyed the  dock  and  its  contents  situated  up- 
on the  dock  property  of  said  defendant  lying  to 
the  north  of  and  separated  from  the  planing 
mill  property  of  plaintiEE  Northwest  Door  Com- 
pany by  the  Albina  ferry  slip,  which  is  about 
60  feet  in  width,  and  that  the  said  defendant, 
on  or  about  the  12th  day  of  May,  1914,  in  order 
to  consume  and  destroy  debris  and  waste  upon 
said  dock  premises  remaining  after  said  fire, 
carelessly  and  negUgently  lighted  and  kindled  a 
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number  of  fires  in  and  niMm  Its  dock  property 
with  the  charred  and  scorched  timbers,  mer- 
diandise,  and  other  inflammable  matter  there- 
on, and  in  the  scorched  and  charred  wheat  re- 
maining thereon. 

"Second.  That  said  defendant  carelessly  and 
negligently  kept  said  fires  burning  up  to  and 
including  June  3,  1914,  and  to  the  time  of  the 
fire  that  It  is  alleged  destroyed  the  proper^  of 
the  plaintiff  Northwest  Door  Company,  and 
negligently  and  carelessly  replenished  and  in- 
creased and  engmented  said  fires  during  all  of 
said  times,  and  particnlarly  on  said  3d  day  of 
June.  1914. 

"Third.  That  said  defendant,  in  total  disre- 
gard of  plaintiff's  rights  and  the  danger  to  the 
property  of  plaintiff  Northwest  Door  Company, 
careles^  and  n^Uffently,  during  the  times  it 
is  alleged  said  fires  were  buraing,  and  partjco- 
larly  on  the  3d  day  of  June,  1914,  refused  to 
take  any  steps  to  guard  and  control  said  fires, 
and  failed  and  neglected  to  guard  the  same,  or 
any  of  them,  or  to  take  any  precaution  to  pre- 
vent the  same  from  spreading  to  or  communi- 
cating with  property  In  tbe  vicinity,  or  to  or 
with  the  adjacent  mill  or  property  of  the 
plaintiff  Northwest  Door  Company,  and  care- 
lessly and  negligently  failed  to  keep  men  on  said 
premises  to  prevent  the  escape  and  spread  of 
said  fires  to  surrounding  property,  and  to  tbe 
mill  and  property  of  ibe  plaintiff  Northwest 
Door  Company. 

"Fourth.  That  said  defendant  negligently  and 
carelessly  caused  end  permitted  said  fires  to 
spread  and  communicate  to  the  timbers  of  and 
to  bum  tn  the  bulkhead  located  at  the  aoutb 
end  of  defendant's  said  dock  property. 

"Fifth.  That  on  the  3d  day  of  June,  1914. 
while  said  flres  were  burning  hi  said  debris  and 
in  said  bulkhead,  and  while  a  strong  wind  was 
blowing  from  the  northwest,  the  said  defendant 
carelessly  and  negligently  failed  to  extinguish 
said  fires,  and  negligently  and  carelessly  kept 
the  same  burning,  and  negligently  and  carelessly 
foiled  to  prevent  the  communication  and  spread 
thereof  to  the  said  planing  mill  property  of  the 
plaintiff.  Northwest  Door  Company. 

"Sixth.  That  the  said  defendant,  by  its  sgentB, 
servants,  and  employes,  lighted  and  kindled  said 
fires  upon  the  day  of  May,  1914,  and  re- 
plenished the  same  and  kept  the  same  burning 
up  until  the  destruction  of  tbe  planing  mill 
property  of  plaintiff  Northwest  Door  Company, 
upon  June  S,  1014,  without  first,  or  at  all,  hav- 
ing obtained  a  written  permit  so  to  do,  signed 
by  the  chief  engineer  of  tbe  fire  department  of 
the  city  of  Portland,  Or.,  in  violation  of  Ordi- 
nance No.  24014  of  the  said  city  of  Portland, 
regulating  the  lighting  of  flres  in  tbe  open  air 
of  said  city." 

Plaintiffs  further  alleged  ht  their  complaint 
that  by  reason  of  the  said  defendant's  al- 
leged aforesaid,  carelessness  and  n^ltgoice, 
and  by  reason  of  the  alleged  violation  by  it 
of  the  above-mentioned  ordinance  of  the  city 
of  Portland,  Dr.,  large  quantities  of  sparks, 
burning  cinders,  and  live  coals  were  blown 
and  cast  and  scattered  by  tbe  winds  from 
said  flres  on  the  premises  of  tbe  defendant, 
to  and  apon  the  mill  building  and  property 
of  the  Northwest  Door  Company,  and  upon 
the  shed  or  waiting  room  adjacent  to  said 
plaintiffs  said  mlU  located  upon  the  AlUna 
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ferry  slip,  aod  that  thereupon  said  sparks, 
burning  clndere,  and  live  coals  kindled  and 
lighted  and  set  said  shed  and  waiting  room 
and  the  milt  and  the  property  of  the  plain- 
tiff on  fire,  and  that  the  fire  in  said  ahed  or 
waiting  room  was  commnnlcated  to  the  said 
mill  and  property  of  the  plaintiff  Northwest 
Door  Company,  completely  destroying  the 
same  and  all  of  the  property  of  the  plaintiff 
described  in  and  referred  to  in  the  amended 
complaint,  to  the  damage  of  plaintiff  North- 
west Door  C<Hnpany  and  Us  real  and  per- 
sonal property  described  in  the  amended  com- 
plaint In  the  full  sum  of  $150,000. 

Tt^e  carelessness  and  negligence  charged 
against  the  said  defendant  by  plaintiffs,  as 
well  as  the  alleged  violation  of  the  city  ordi- 
nance by  said  defendant,  were  denied  by  de- 
fendant Lewis  Investment  Company,  in  Its 
answer. 

The  case  was  tried  before  a  jury,  which  re- 
sulted in  a  verdict  and  Judgment  against  de- 
fendant for  $70,000  damages,  from  which 
judgment  It  appeals,  assigning  the  following 
alleged  errors: 

(1)  That  the  court  erred  in  rendering  judg- 
ment In  favor  of  plaintiff. 

(2)  That  the  court  erred  in  instructing  the 
jury  as  follows: 

"It  is  alleged  by  plaintiffs  tbat  the  plaintiff 
and  defendant  insurance  companies  had,  prior 
to  the  fire  in  question,  issued  their  several  poli- 
cies of  Ineurance  to  the  plaintiff  Northwest 
Door  Company,  and  tbat  after  said  fire  the 
insurance  companies  respectively  paid  to  plain- 
tiff Northwest  Door  Company  the  full  amount 
of  iusurance  Issued  by  them  upon  said  prop- 
erty. 

**I  instruct  you  that  where  an  Insurance  com- 
pany pa;s  a  loss  under  a  policy  issued  by  it 
upon  property  damaged  or  destroyed  by  fire, 
where  such  fire  occurs  through  the  negligence 
of  a  third  person,  such  insurance  company  be- 
comes subrogated  to  the  rights  of  the  insured 
to  the  extent  of  the  money  paid  by  It  under 
such  policy,  and  In  an  action  at  law  for  the 
recovery  of  damages  to  such  property  from 
such  third  persons  where  the  insurance  does 
not  equal  the  loss  alleged  to  have  been  sustain- 
ed, it  is  the  duty  of  the  insurance  company 
and  the  owner  to  join  as  parties  in  such  action. 
The  defendant  against  whom  such  action  is 
brought  has  no  right  to  the  benefits  of  the 
insurance,  and  cannot  rely,  either  in  whole  or 
in  part,  on  the  defense  that  the  owner  of  the 
property  has  been  previously  paid  by  the  in- 
surance company.  Payment  to  the  owner  by 
an  Insurance  company  of  the  amount  of  his 
loss,  in  whole  or  in  part  does  not  bar  the  right 
of  action  against  one  originally  liable  for  the 
loss.  In  this  case  the  defendant  Lewis  Invest- 
ment Company  baa  no  concern  with  any  con- 
tract that  the  plaintiff  Northwest  Door  Com- 
pany may  have  had  with  the  insurance  com- 
panies, and  said  defendant's  right  or  liabilities 
can  neither  be  increased  nor  diminished  by  the 
fact  that  such  contracts  exist.  Therefore  I 
instruct  yon  that  in  determining  the  damages, 
if  you  reach  that  stage  of  the  case,  you  should 
proceed  as  though  the  iosurance  companies, 
plaintiff  and  defendant,  were  not  parties  to  the 


cause,  and  as  though  the  action  vat  prosecu 
by  the  plaintiff  Northwest  Door  Oompany  aloL 
against  the  defendant,  Lewis  Investment  Com- 
pany, alone,  and  It  you  shotdd  award  damages  it 
will  be  your  duty  to  find  generally  for  the  plain- 
tiffs, as  their  several  interests  are  regarded  as 
a  single  claim.  Of  course  you  understand  while 
that  is  true,  the  insurance  companies  are  par- 
ties fdalntUf  and  defendant  Just  the  same." 

(8)  Tbat  the  court  emU  In  reCusing  de- 
fendant's request  tor  tlie  ftrtlowing  Instmc- 

tlon: 

"I  instruct  you  tbat  so  far  as  the  Insurance 
companies  plaintlffiB  are  oonoemed  in  this  case 
that  there  Is  no  right  shown  for  the  said  insur- 
ance companies  ,to  recover  tor  any  ne^lgencr 
on  the  part  of  the  Lewis  lUTestment  Company 
'  allowing  said  insurance  companies  to  recover, 
,  and  therefore  I  instruct  you  that  you  are  not 
to  find  a  verdict  in  favor  of  the  said  insurance 
companies  plaintiffs,  or  any  of  them  jointly  or 
severally,  as  against  the  Lewis  Investment  Com- 
pany." 

(4)  Tliat  the  court  erred  In  Instmctlng  the 
jury  as  follows: 

"If  you  find  from  a  preponderance  of  the  evi- 
dence that  the  Lewis  Investment  Company  kin- 
dled and  lighted  fires  on  its  said  dock  premises 
for  the  purpose  of  burning  dibris  and  waste,  as 
alleged  in  plaintiffs*  amended  complaint,  with- 
out first  having  obtained  a  written  permit  so 
to  do  signed  by  the  chief  engineer  of  the  fire  de- 
partment of  the  city  of  Portland,  as  required  by 
the  ordinance  of  said  city,  and  tbat  sparks, 
burning  cinders,  or  coals  were  carried  by  the 
wind  from  said  fire  or  fires,  to  tbe  property  of 
the  Northwest  Door  Company,  thereby  igniting 
and  setting  the  same  on  fire,  and  you  further 
find  that  the  kindling  and  lighting  of  said  fires 
was  the  approximate  cause  of  the  communica- 
tion of  said  sparks,  burning  cinders,  or  coals 
to  said,  planing  mill  property,  and  the  destruc- 
tion thereof  by  fire,  you  should  find  for  i^sin- 
tiffs. 

"In  this  connection,  I  instruct  you  that  where 
an  act  is  done  in  violation  of  a  city  ordinance, 
which  act  is  the  proximate  cause  of  injury  to 
the  property  of  another,  the  owner  of  that  prop- 
erty is  not  required  to  prove  tbat  such  act  was 
negligently  done,  but  the  law  regards  such  act 
as  negligence  in  itself. 

"If  you  find  that  the  violation  of  the  ordi- 
nance did  not  cause  tbe  fire  in  this  case,  then 
it  could  have  nothing  to  do  with  the  mattn', 
and  should  not  be  conndered  by  yon. 

"In  oUicr  words,  if  the  fire  would  have  taken 
place  anyhow,  whether  there  was  a  written  per> 
mit  or  not,  it  wouldn't  make  any  differeace 
whether  they  had  the  permit  or  not." 

(5)  That  the  court  erred  in  falling  to  give 
the  following  instruction  requested  by  de- 
fendant: 

"I  instruct  you  that  there  is  no  evidoice  In 
this  case  showing  a  violation  of  any  ordinance 
which  was  the  proximate  cause,  or  bad  any- 
thing to  do  with  tbe  setting  of  the  fire  at  the 
plant  of  tbe  Northwest  Door  Company,  and 
therefore  instruct  you  to  disregard  any  ert* 
dence  as  to  tbe  violati<m  of  the  ordinance." 


Digitized  by  Google 


Or.) 


NOKTHWEST  DOOR  00.  t.  LEWIS  INV.  CO. 


499 


(6)  The  court  erred  in  glrlng  the  f<^owiiig 
instruction: 

**In  tluB  connection  I  iostrnct  7on  that  when 
an  act  1b  done  in  violation  of  a  city  ordinance, 
which  act  is  the  proximate  cause  of  injur;  to 
the  property  of  another,  the  owner  of  that  prop- 
erty is  not  required  to  prove  that  such  act  wan 
ne^igently  done,  but  the  law  regarda  sneh  act 
as  Diligence  in  itself." 

(7)  That  the  court  erred  in  admitting  in  ev- 
idence Ordinance  24014  of  the  city  of  Port- 
land, Or.,  which  reads  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any  per* 
son  to  Kght  or  kindle  a  bonfire  or  any  fire  for 
tha  purpose  of  consuming  waste  material  in  the 
open  air,  within  the  limits  of  the  city  of  Port- 
land, regardless  of  whether  the  same  be  lighted 
on  a  public  street  or  other  public  ground,  or 
on  private  property,  without  first  having  obtain- 
ed a  written  permit  so  to  do,  signed  by  the 
cMef  engineer  of  the  fire  department,  who  shall 
in  an  cases,  when  requested  so  to  do,  grant  per- 
mits therefor,  excepting  when  in  his  judgment, 
the  kindling  of  such  fires  wonU  endanger  the 
safety  of  life  or  property. 

"See  2.  Any  person  violating  any  of  the  pro- 
visions of  this  ordinance  shall,  upon  conviction 
tliereof  in  the  municipal  court,  be  punisbed  by 
a  fine  not  exceeding  five  hundred  ($500.00)  dol- 
lars, or  by  imprisonment  in  the  city  jail  for 
not  more  than  ninety  (90)  days,  or  by  both  such 
fine  and  imprisonment." 

(7%)  The  court  erred  in  refusing  to  give' 
the  following  instruction  requested  by  de- 
fendants: 

"Negligence  may  be  defined  as  the  failure  to 
do  that  which  a  reasonably  prudent  person, 
guided  by  those  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs,  would 
have  done  under  the  circumstances,  or  the  doing 
of  something  which,  under  the  circumstances,  a 
reasonably  prudent  person  would  not  have 
dtme." 

(S)  Tte  court  erred  in  giving  the  following 

instruction: 

"Negligence  Is  the  counter  term  of  diligence. 
It  is  the  want  of  that  reasonable  care  which 
would  be  exercised  by  a  pprson  of  ordinary  pru- 
dence under  the  existing  circumstances,  having 
in  mind  the  probable  danger  of  injury. 

"This  Is  die  standard  by  which  you  are  to 
determine  in  this  case  whether  there  was  any 
negligence  upon  the  part  of  the  Lewis  Invest- 
ment Company.  Yon  wilt  observe  that  this 
description  of  negligence,  which  I  have  given 
you,  does  not  call  for  the  highest  degree  of  care, 
nor  yet  is  it  satisfied  with  a  low  degree  of  care. 
The  law  has  taken  as  its  standard  the  man  of 
ordinary  prudence,  and  when  the  law  under- 
takes through  the  tribunal  which  Is  called  upon 
to  determine  the  fact  whether  one  has  been  neg- 
ligent or  not,  the  question  is:  Was  the  conduct 
of  the  one  diarged  the  reasonable  conduct  of  a 
person  of  ordinary  prudence,  under  the  exist- 
ing circumstances,  having  in  view  the  probable 
danger  of  injury?" 


(9)  The  court  erred  in  giving  the  following 
instructlMi: 

"I  instruct  you  that  In  the  event  you  find  for 
the  plaintiffs  it  will  be  your  duty  to  award 
plain ti fib  such  sum  not  exceeding  1150,000  as  yon 
may  find  the  plaintiff  Northwest  Door  Company 
damaged  by  reason  of  said  fire  by  the  destruc- 
tion of  its  two-dtory  frame  building  and  addi- 
tions, including  trams,  platforms,  wharfs,  log 
slides,  i^iDg,  cspplng,  and  bulkheads;  and  al- 
so fixed  and  movable  machinery,  parts,  attach- 
ments, and  connections,  settings,  and  fonnds- 
tions  of  same,  including  shafting,  gearing,  pul- 
leys, bearings,  l>elting,  planers,  engines,  pumps, 
piping,  tools,  millwright  works,  saws,  conveys 
ers,  rollers,  skids,  cranes,  chains,  cars,  wagons, 
tracks,  wheelbarrows,  jacks,  electric  light  and 
power  system,  blowpipe  system,  fire  protection 
system,  tools,  implements,  supplies,  and  appa- 
ratus and  patterns  contained  In  and  about  said 
above-described  mill  building  and  additions 
thereto ;  also  planing'  mill  stock,  manufactured 
and  unmanufactured  and  In  process  ot  manufac- 
ture, and  lumber  and  material  for  manufactur- 
ing the  same,  and  office  fnmiture,  equipment, 
fixtures,  supplies,  books,  records,  end  papers." 

(10)  That  the  court  erred  in  refusing  to 
give  the  following  Instruction: 

"I  instruct  you  in  this  case  that  It  is  neces- 
sary for  the  plaintiffs,  before  they  can  recover, 
to  prove  three  things:  First,  that  the  fire  oc- 
curred ;  second,  that  the  fire  in  the  door  factory 
was  caused  by  the  fire  from  the  ruins  of  the 
Lewis  Investment  Company  or  the  Columbia 
dock;  and,  third,  that  the  Lewis  Investment 
Company,  or  its  workmen,  were  guilty  of  neg- 
ligence at  the  time,  causing  the  fire  to  be  com- 
municated from  the  Columbia  do<sk  to  the  door 
factory.  It  is  not  sufficient  for  the  plaintiffs  to 
prove  one  or  two  of  these  elements,  but  all 
three  of  the  elements  must  be  proved  to  your 
satisfaction  by  a  preponderance  of  the  evidence, 
and  if  the  plaintiffs  fail  to  prove  by  a  prepon- 
derance of  the  evidence  all  three  of  these  items, 
then  I  instruct  you  that  tlie  plaintiffs  cannot 
recover." 

(11)  That  the  court  erred  in  admitting 
photographs  olfered  by  plaintiff  Northwest 
Door  Company. 

(12)  That  the  court  erred  In  admitting  the 
testimony  of  Cl&n.  B.  l^omaa  as  an  expert 
witness  oa  values. 

(13)  That  the  court  erred  in  admitting  the 
testimony  of  L.  A.  Lewis,  showing  the  esti- 
mated cost  of  removing  debris  from  Columbia 
dock. 

(14)  That  the  court  erred  in  admitting  tes- 
timony of  C.  W.  Roblson,  In  relation  to  find- 
ing fire  in  the  bulkhead  on  the  south  side  of 
Columbia  dock  two  days  subsequent  to  the 
fire. 

(15)  That  the  court  erred  In  failing  to  give 
the  following  instruction  requested  by  de- 
fendants: 

"I  instruct  you  that  where  a  fire  is  in  prog- 
ress upon  a  person's  premises,  which  fire,  how- 
ever, was  not  started  by  the  person  owning  the 
premises,  the  measure  of  duty  on  the  persmi 
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owning  the  premises  ia  to  use  only  ordinary  care 
and  dilisence  to  prevent  that  fire  from  spreadioK 
-to  other  premises." 

(16)  Tbst  the  court  erred  In  falling  to  give 
the  following  Instnictlon  requested  by  defend- 
ants: 

"^erefore,  In  this  case,  If  you  should  Gnd 
that  the  fire  on  the  premises  of  the  Lewis  In- 
▼estment  Company  was  not  started  by  the 
Lewis  Investment  Company,  or  Its  agents,  but 
from  some  other  source,  and  you  should  further 
beliere  that  the  said  defendants  did  use  ordi- 
nary care  and  diligence,  then  the  defendants  in 
this  case  would  not  be  liable." 

Ralph  W.  WUbor  and  J.  N.  Teal,  both  of 
Portland  (Wilbur,  Spencer  ft  Beckett  and 
Teal,  Minor  &  Wlnfree,  all  of  Pwtland,  on 
the  brief),  for  appellaDt. 

Chester  A.  Sbeppard  and  John  HcConrt, 
both  of  Portland  (Sbeppard  &  Brock  and 
Veazie.  McConrt  &  Veazle,  all  of  Portland, 
and  Goodfellow,  Eells,  Moore  &  OrrlctE,  of  Ran 
Francisco,  Cat,  on  the  brief),  for  respondents. 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  The  testtniony  In  this  case  covers 
more  thnn  1.000  paffea,  and  tx  conflicting  In 
many  pnrtlmilars  and  a  K^^neral  review  of  it 
la  Impraotimhle.  It  ts  safflcient  to  say  een- 
erallj-  that  there  was  atiffldpnt  testimony  to 
justify  the  jfiry  in  flndlnft  that  the  destruc- 
tion of  plnintHTB  mill  was  canned  hy  the  nec- 
llgence  of  the  defendant,  Lewis  Investment 
Company,  In  lighting  and  maintaining  Itn 
fires  upon  the  Columbia  dock  property,  even 
though  this  court,  sitting  as  triers  of  the 
fact,  might  arrive  at  a  differpnt  conclnsloo. 
Our  tn^k  Is  to  ascertain  and  determine  from 
the  record  whether  the  trial  was  so  condnct- 
ed  and  the  Jury  so  Instructed  that  no  error 
to  the  prejudice  of  the  snbfttantlnl  rights 
of  the  defendant  may  bave  influenced  the 
verdict  arrived  at 

We  wlli  consider  the  alleged  errors  in  the 
order  in  whU-b  they  are  asslgupd  in  the  ah- 
stract.  and  as  shown  in  the  foregoing  state- 
ment 

[1]  T1ip  first  assignment  Is  merely  formal, 

and  need  not  be  discussed. 

[2-4]  An  (o  the  second  assignment,  we  are 
of  the  oi>InIon  that  the  Instruction  correctly 
states  the  Inw,  Fireman's  Ins.  Co.  v.  Oregon 
R,  R.  Cu..  4.->  Or.  53,  76  Pac.  107S.  67  L.  K.  A. 
161,  2  Ann.  Cas.  360,  and  cnses  there  cited. 

[5]  It  Is  further  contended  that  there  is 
no  legiil  evidence  that  the  insiirnnce  compa- 
nies pnid  any  losises  on  account  of  the  tire, 
and  that  plnintlCFs  bave  therefore  failed  to 
establish  their  right  to  subrogation.  It  Is 
tnie  the  testimony  in  this  regnrd  was  onil 
and  Informal,  but  It  was  received  without  ob- 
jection, and  was  euffldent  to  take  the  matter 
to  the  Jury.  Samuel  (Bunnell,  president  of 
the  Northwest  Door  Company,  testlfled.  In 
substance,  that  he  had  examined  the  com- 


plaint and  knew  tiie  list  of  CMnpanles  therein 
specified:  that  the  Northwest  Door  Ck>mpaay 
bad  insurance  with  all  those  companies,  and 
that  the  losses  were  paid,  as  set  forth  in  the 
complaint  In  the  absence  of  any  objection, 
this  epltomleed  the  whole  subject,  and  was 
probably  quite  as  enlightening  to  the  jnry  as 
the  presraice  of  the  policies,  proofe  of  loss, 
and  receipts  for  payment  thereof  would  have 
been.  There  was  no  necessity  for  any  formal 
asslgnm^ts  of  pro  rata  proportions  of  the 
losses  paid  to  the  companies  paying  them. 
As  shown  by  Fireman's  Ins.  Co.  t.  Oregcm  R. 
R.  Co.,  supra,  the  right  of  an  insurance  com- 
pany to  subrogatloo  follows  as  a  matter  of 
law  from  Its  payment  of  the  loss.  For  the 
reasons  above  stated  the  request  embraced 
in  assignment  4  was  properly  refused, 

[I,  7]  Assignments  S  and  6  relate  to  the  in* 
stnictJOTi  of  the  court,  relating  to  the  effect 
of  the  violation  of  the  city  ordinance,  prohib- 
iting the  lighting  or  kindling  of  fires  within 
the  dty  limits  without  a  i>ermit  from  the  chief 
engineer  of  the  fire  department  It  Is  conced- 
ed the  defradant  bad  no  such  permit  It  ap- 
plied for  a  permit,  which  the  dilef  engineer 
declined  to  grant,  but  referred  defendnot  to 
the  mayor,  who  gave  It  some  sort  of  ▼erbal 
permission  to  burn  tlie  d^ris  on  the  remains 
of  Columbia  Dodc,.bnt  this  permbelon  was. 
legally,  as  ineffectiTe  as  though  It  had  beoi 
granted  by  the  pastor  of  one  of  the  dty 
rtinrdies.  It  stands,  tt)errf<ve,  prai-tically 
admitted  that  any  Are  kindled  or  lighted  by 
defendant.  In  the  process  of  removing  the  de- 
bris from  Its  dock,  was  maintained  In  viola- 
tion of  the  ordinance. 

This  being  true,  and  assuming  that  there 
was  evidence  to  go  to  the  jary,  tiding  to 
show  that  the  burning  of  plalntilTa  mill  was 
the  result  of  fire  communicated  from  the 
lionfires  so  unlawfully  built  and  maintained, 
the  question  as  to  whether  the  builUiug  of 
such  bonfires  constituted  negligence  per  se  or 
were  mer^y  evidenoe  of  mgllgence  beoomes 
very  Important 

The  dedsloDs  In  this  state  are  not  har- 
mohious.  In  Be<k  v.  Vancouver  R.  R.  Co, 
25  Or.  32,  34  Pac  753,  such  violation  was 
held  to  be  only  evidence  of  negllsence.  In 
Kun»  T.  O.  R.  &  N.  Co.,  51  Or.  101.  a*i  Pac. 
141,  94  Pac.  504,  Justice  Moore,  without  di- 
rectly passing  upcH)  the  question,  intimates 
that  such  a  violation  la  only  evidence  of  neg- 
ligence. In  Peterson  v.  Standard  Oil  Co.,  B5 
Or.  511,  106  Pac.  337,  Ann.  Cas.  1912A.  esS, 
the  writer  of  the  opinion  suggested  that  such 
violation  was  evidence  of  negligence  and  not 
negligence  per  se,  and  attempted  to  distin- 
guish between  dty  ordinances  and  state  stat- 
utes in  that  regard.  The  direct  question  was 
not  Involved  In  that  case,  which  was  brought 
under  a  state  statute  and  only  arose  Inci- 
dentally. The  same  doctrine  was  announced 
In  Palmer  v.  P.  R.,  L.  &  P.  Co..  66  Or.  26% 
108  Pa&  211,  and  In  Stewart  v.  P.  B,,  U  &  A 
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Co.,  58  Or.  377,  114  Pac.  936.  aeveral  of  these 
being  written  by  the  author  of  this  oplnloQ, 
and  representing  then  and  now  his  personal 
view  upou  a  queatlon  vpon  wbidi  the  courts 
are  at  variance. 

In  Morgan  v.  Broes,  64  Or.  63, 129  Pac.  118, 
the  question  came  up  again,  and  In  en  opin- 
ion by  the  late  Justice  Moore  tfie  doctrine  an- 
nounced in  Beck  V.  Vancouver  R.  R.  Co.,  su- 
pra, and  the  cases  following  that  case,  was 
overruled,  and  the  doctrine  announced  that 
TlolatloD  of  an  ordinance  for  the  protectloD 
of  the  puMlc  constituted  negligence  per  se. 
This  cuHe  was  the  subject  of  much  discussion 
dad  some  difference  of  opinion  here,  but  It 
represented  the  deliberate  Judgment  of  a 
majority  of  the  court,  and  must  be  taken  as 
a  Bnal  Interpretation  of  the  law  in  this  Jn- 
rlsdli'tloD.  The  same  rule  was  ad(H>ted  in 
Rudolph  V.  P.  lU  U  ft  P.  (kk,  72  Or.  6«U,  144 
Pac.  at. 

It  being  DOW  the  settled  law  in  this  state 
that  violiitlon  of  ordinances  of  the  character 
of  the  one  under  discussion  constirute«  negli- 
gence iK>r  se,  It  now  remains  to  apply  the 
rule  to  tbe  drcumstances  of  this  cuse. 

It  iH  fundnmental  that  a  person  commit- 
ting an  unlawful  act,  which  Ik  the  proximate 
cause  of  Injury  to  another,  will  lie  compciled 
to  respond  In  damages  for  such  injury.  The 
bvUdlng  of  bonfires  upon  defendant's  proper- 
ty wua  an  unlawful  act  It  was  not  unlaw- 
All  to  fall  or  n^lect  to  secure  a  penult,  be- 
cause BO  long  as  no  Are  was  kindled  the  hav- 
ing or  not  having  a  permit  was  of  no  conse- 
qnencew  The  unlawful  act  consisted  In  kind- 
ling a  flre  without  the  permit.  The  object  of 
the  ordinance  was  to  prevent  the  building  of 
bonfires  In  those  cases  or  at  those  seasons 
or  in  those  localities,  when.  In  the  experienc- 
ed Judjcnient  of  the  chief  engineer  of  the  tire 
deportment,  such  flres  might  result  disas- 
trously. 

Whether  with  good  or  bad  Intent,  the  fact 
remains  that  defendant.  In  the  lleht  of  plaln- 
tlfTs  evidence  and  in  the  Jiidsmpnt  of  the 
Jury,  unliiwfully  kindled  a  fire  which  bunied 
plaintiff's  property.  AsKunilng,  as  we  must 
after  verdict,  that  the  fires  maintained  by  de- 
fendnnt  produced  the  Injury,  we  have  this 
syllogism :  The  defendant  unlawfully  kin- 
dled a  flre:  it  destroyed  plaintiff's  property; 
therefore  defendant  must  rewpond  In  dam- 
ages. It  Is  idle  to  spe<'ulate  upon  what 
would  havp  happened  if  defendnnt  had  se- 
cured a  permit.  If  defendant  hiid  acquiesced 
in  what  was  practically  a  refusal  by  the 
chief  engineer  to  Issue  the  penult,  and  taken 
some  other  method  of,  disposing  of  the  waste 
and  d^^brls,  which  Incumbered  Its  property, 
then  (assuming  the  verdict  of  the  Jury  to  be 
correct)  no  fire  would  have  happened.  The 
proximate  cause  of  tbe  injury  In  this  case  was 
the  unlawful  building  of  a  fire  so  near  the 
property  of  plaintiff  that  the  flre  got  out  of 
bounds  and  destroyed  plaintiff's  property. 


The  case  of  Burbank  t.  Bethel  Steam  Mill 
Co..  75  Me.  873,  46  Am.  Rep.  400,  cited  by 
counsel,  is  eadly  distinguished  from  tbe  pres- 
ent. In  that  case  the  statute  made  the  erec- 
tion of  a  steam  engine  in  any  municipality  a 
nuisance  unless  a  license  was  obtained.  The 
defendant  erected  such  an  engine,  and  It  was 
claimed  the  sparks  therefrom  set  flre  to  and 
burned  defradent's  mill,  and  that  tbe  flre 
from  tbe  burning  mill  was  communicated  to 
plalntltTs  bouse  and  destroyed  It.  In  that 
case  the  thing  prohibited  was  not  the  direct 
cause  of  the  Injury.  The  erection  of  the  en- 
gine In  itself  did  not  destroy  the  plaintiff's 
property,  but  the  use  made  of  It  after  it  bad 
been  unlawfully  built  was  tbe  Injury  oom- 
plalned  of. 

The  dtstlnction  made  by  the  court  seems 
subtle  and  very  technical,  and  is  not  borne 
out  by  tbe  cases  dted  In  support  of  it^  The 
court  seems  to  have  assumed  that  a  license 
must  necessarily  have  Issued  in  case  It  had 
been  applied  for;  In  fact,  the  provision  of  the 
statute  seems  more  designed  to  provide  for 
Inspe<-ttoD  and  Inquiry  Into  the  meiliod  of 
Its  erection  and  tbe  safeguards  against  pub- 
lic danger  and  convenience  than  for  uny  oth- 
er puriwse.  Thus  the  statute  provldwl  for  a 
public  nnti<-e  of  the  hearing  of  the  application 
and  an  Investlgntlon  as  to  the  height  of  chim- 
neys, flues,  sisse  of  boiler  and  furiitu*e.  and 
nieiins  of  iirotet'tlon  against  fire  and  explo- 
sion.   Me.  Rev.  Stiit  1883,  p.  235,  fV-i  et  seq. 

This  statute  did  not  make  tbe  erei-tlou  of 
such  an  engine  a  crlmlDal  offense,  bni  pi*ovld- 
ed  that  the  authorities  might  cause  It  to  be 
abated  as  a  nuisance.  The  case  weins  to  be 
an  unique  one.  and.  In  the  writer's  opinion. 
Is  not  sustained  by  the  better  authorities, 
while  some  of  tbe  authorities  eiteil  In  tbe 
opinion  certainly  lay  down  a  different  doc- 
trine from  tbiit  therein  expressed. 

It  will  be  noticed  tbe  Maine  cane  was  not 
an  action  based  upon  violation  of  a  lunnlcl- 
pal  ordinance,  but  upon  a  violation  of  a  state 
statute,  and,  therefore,  if  authority  In  any- 
way In  this  cnse  It  would  be  uiwn  the  prop- 
osition tbiit  when  vlolatlou  of  a  stiite  statute 
Is  the  proximate  cause  of  an  Injury,  such 
violation  is  not  negligence  per  se.  but  only 
evidence  of  negligence,  a  doctrine  repiKllated 
In  Peterson  v.  Standard  Oil  Co.,  .«upra.  and 
by  the  great  weight  of  authority  In  this  coun- 
try. Tbe  Maine  case  does  not  atioupt  to 
differentiate  between  the  effect  of  sint"  stat- 
utes and  municipal  ordinances  In  tlie  i  '  pects 
mentioned,  and  Maine  may  be  classeil  nmong 
tbe  few  states  holding  that  the  injui-loiis  vi- 
olation of  a  state  statute  Is  only  prima  facie 
evidence  of  ne«11gen(e. 

Error  Is  predicated  upon  the  failure  of  the 
court  to  give  the  Instruction  set  forth  in  as- 
signment 7^,  but  this  request  Is  pracrlcally 
included  In  tbe  Instruction  set  forth  In  as- 
signment 8.  ' 

[B]  Assignment  8  challenges  tbe  correctness 
of  the  InstrnctlfHi  therein  set  forth,  by  rea- 
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80D  of  the  words  "havliig  In  view  the  proba- 
Me  danger  of  Injury"  having  been  added  at 
the  end  of  each  paragraph.  It  Is  earnestly 
argued  that  the  words  quoted  constituted  ju- 
didat  Intimation  to  the  jury  that  there  were 
dangers  connected  with  the  methods  used  by 
the  defendant  In  clearing  away  the  df^brls 
from  Its  dock,  and  was  therefore  likely  to 
have  bad  a  prejudicial  effect  against  defend- 
ants. We  think  the  assumption  far-fetched. 
The  pn^iKffiltion  was  stated  generally  and 
without  reference  to  any  fact  In  the  particu- 
lar case,  and  merely  amounted  to  saying  that 
one  using  fire,  a  known  dangerous  element, 
should  consider  the  probable  consequences  of 
such  use  and  the  known  dangers  that  result 
from  the  element  getting  beyond  control,  and 
use  ordinary  care  to  prevent  such  cMisequenc- 
es.  The  phrase  objected  to  is  a  mere  varia- 
tion of  the  language  used  in  Kendrick  v. 
Towle)  60  Mich.  363,  27  N.  W.  567,  1  Am.  St 
Rep.  526,  wher^n  the  trial  conrt  defined  Di- 
ligence as  follows: 

"Negligence  consists  in  the  failure  to  use  that 
degree  of  care  which  the  law  requires  for  the 
protection  of  the  intereBts  likely  to  be  injurious- 
ly affected  by  the  want  of  it." 

Concerning  wlilcli  d^lnltim  Uie  court  ob- 
serves: 

"fniia  definitioD  was  given  by  one  of  the  ablest 
elementary  law-writers  of  modern  times,  and  has 
received  the  approval  of  this  court  (Flint  St  P. 
M.  Ry.  Co.  V.  Stark.  88  Mich.  717;  Brown  v. 
GoDgresa  ft  B.  St.  By.  Co.,  49  Mich.  153  [13 
N.  W.  491],  and  we  see  no  good  reason  for 
withdrawing  that  approval," 

In  Martin  et  al.  v.  Tex.  &  Pac.  Ry.  Co.,  87 
Tex.  117,  26  S.  W.  1052,  the  court  approved 
tile  following  Instruction : 

"By  ordinary  and  proper  care  and  diligence 
Is  meant  sucb  care  and  diligence  as  a  person 
of  ordinary  prudence  and  caution  would  com- 
monly exercise  under  like  circumstances;  and 
the  degree  of  care  and  diligence  required  in  each 
case  is  proportionate  to  the  amount  of  danger 
probably  consequent  to  a  failure  to  exercise 
care  and  diligence." 

In  the  case  at  bar,  while  we  would  not 
commend  the  phrase  criticized  as  the  best 
possible  language  that  could  have  been  used, 
we  are  satisfied  that  It  never  could  have  been 
taken  by  the  jury  as  an  expression  of  opin- 
lou  as  to  the  merits  of  any  phase  of  the  con- 
troversy, and  It  is  sustained  by  good  authori- 
ty. Taking  the  charge  upon  this  subject  as 
a  whole.  It  was  entirely  fair  to  the  defendant. 

[9]  Assignment  9  predicates  error  upon  the 
court  enumerating  certain  Items  of  damages, 
concerning  which  it  is  claimed  that  no  tes- 
timony was  given.  It  is  apparent  that  the 
court  In  Its  charge  read  from  the  complaint' 
the  list  of  items  of  property  which  It  was 
claimed  were  destroyed  by  fire,  and  then  In- 
structed  the  Jury  that  if  It  found  for  the 
plaintiff  it  should  allow  such  sum  as  it 


<0r. 

should  find  the  plaintiff  was  damaged  by 
their  destruction.  In  this  enumeration  there 
are  smne  Items  of  apparratly  minor  import- 
ance, concerning  whldi  no  testimony  was 
giv»  at  the  trlaL 

Defendant's  counsel  enumerates  trains,  log 
slides,  bulkheads,  gearing,  conveyors,  rollers^ 
skids,  cranes,  chains,  wheelbarrows,  and 
jacks,  as  the  It^s  concerning  which  no 
testimony  was  given,  but  as  to  several  of 
these  the  objection  amounts  to  a  mere  verbal 
distinction,  the  articles  b^g  called  by  one 
name  in  the  complaint  and  by  another,  or 
other  designations,  in  the  testimony.  But  it 
is  beyond  question  that  there  was  no  evidence 
showing  the  existence  of  any  log  slides  or 
bulkheads  in  connection  with  the  plant,  and 
there  may  be  one  or  two  other  small  items 
in  the  same  condition,  although  after  a  sec- 
ond reading  of  .the  testimony  the  writer  is 
unable  to  recall  any  others. 

But  we  do  not  think  the  exception  was 
sufficient  to  save  the  point  urged.  The  ob- 
jection should  have  distinctly  pointed  out  to 
the  court  the  items  concerning  which  no 
testimony  had  been  offered  so  they  could 
have  been  eliminated.  In  matters  concern- 
ing the  admission  of  evidence  the  law  has 
certain  general  formuUe,  sudi  as  "irrele- 
vant," "Incompetent,"  or  "immaterial,"  whicii 
are  frequently,  but  not  alwaj-s,  held  to  suf- 
ficiently state  an  objection,  but  this  rule 
cannot  well  be  applied  to  an  exception  to 
an  instruction.  An  exception  to  an  instruc- 
tion should,  in  fairness  to  the  court,  be 
sufficiently  definite  to  enable  the  judge  to 
check  up  on  the  evidence  and  eliminate  an 
objection  of  the  character  here  made  by  with- 
drawing from  the  consideration  of  the  Jury 
the  item,  concerning  which  no  testimony  was 
offered.  To  hold  otherwise  would  make  the 
right  of  objection  on  this  ground  a  mere  trap 
to  ensnare  the  court  into  technical  error. 

This  case  tumlBhea  an  example.  The  trial 
was  begun  on  May  ISth,  and  concluded  on 
June  6th,  nearly  three  weeks  later,  the  ses- 
sions being  practically  daily,  except  holidays. 
Over  a  hundred  witnesses  were  examined. 
The  items  enumerated  in  the  complaint  were 
very  numerous,  and  perhaps  amounting  to  50 
or  more.  To  expect  the  court  to  preside  at 
the  trial,  hear  and  rule  upon  an  objectltm 
every  ten  minutes,  consider  arguments  of 
counsel  upon  the  law,  prepare  his  charge  to 
the  jury,  and  still  carry  In  his  memory  a 
tally  of  the  items  upon  which  testimony  was 
offered,  and  be  able  to  recall  those  concem- 
lug  which  no  testimony  was  given,  would  be 
to  require  more  than  any  Judge  on  earth  Is 
capable  of. 

Under  such  drciunstancee,  counsel  hav'e 
two  remedies;  one  Is  to  point  out  to  the 
court  those  Items  of  plaintiff's  claim  con- 
coming  which  no  testimony  has  been  offered, 
and  ask  that  they  be  withdrawn  from  the 
consideration  of  the  Jury,  or,  they  may  ob- 
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ject  to  the  tnstructioii,  polntliig  out  aach 
Items  spedflcally,  so  the  court  may  correct 
his  Instructions  to  conform  to  the  testimony. 

The  TUl^  relating  to  an  Instruction  of  the 
character  here  complained  of,  is  analogous  to 
that  announced  in  Murray  v.  Murray,  6  Or. 
17;  Langford  v.  Jones,  18  Or.  307,  22  Pa& 
1064 ;  Nickum  v.  Oaston,  24  Or.  380,  33  PaC; 
e71. 85  Pac.  31,  in  which  it  is  held  that  where 
a  graieral  exertion  is  taken  to  a  series  of 
propositions.  It  Is  InsuSldent  If  one  of  them 
is  good.  In  those  cases,  as  in  this,  the  un- 
derlying principle  is  that  the  Judge  is  en- 
titled to  know  specifically  what  the  party  Is 
objecting  to,  with  a  view  to  enabling  him  to 
correct  the  mistake,  If  one  exists. 

[11]  Assignment  10  relates  to  the  failure 
of  the  court  to  give  the  requested  Instruction 
set  forth  therein.  This  request  was  sub- 
stantially covered  In  the  general  instruction 
given,  and  there  was  no  injury  to  defend- 
ant by  the  refusal  of  the  court  to  give  It  in 
the  exact  language  desired  by  d^endants. 

[11]  Assignment  11  relates  to  the  admis- 
sion of  certain  photographs  taken  two  days 
aAer  the  fire  had  occurred.  There  was  evi- 
dence tending  to  show  that  conditions  on 
cba  premiKB  photographed  were  substantial- 
ly the  same  as  m  the  day  of  the  fire,  and 
there  was  no  error  onnmitted  In  admitting 
the  photographs. 

[12]  Assignm^t  12  predicates  error  In  the 
admission  of  the  testimony  of  Clara  B.  Thom- 
as, as  to  valura  of  the  machinery  destroyed 
in  the  flr^  It  being  claimed  she  dlsdosed  no 
qnallflcaticms  to  testify  as  an  expert  on 
values.  This  vrltneas  testified  as  to  her  qual- 
ifications as  ftyUows: 

"Q.  Where  do  yon  live,  Miss  Thomast  A. 
Portland. 

**Q.  What  is  yonr  occupation?  A.  I  am 
with  the  American  Woodworking  Macbinery  Co. 

"Q.  How  long  have  yon  been  working  for 
diem?  A.  About  six  years. 

"Q.  What  are  your  duties  there?  A.  I  do 
flerical  work,  stenographic  worik,  and  assistant 
to  the  manager. 

"Q.  Does  yonr  duties  there  bring  you  in  coo- 
tact  with  the  prevailing  prices  of  woodworking 
machinery?    A.  It  does. 

"Q.  Was  that  true  in  1914?   A.  Yes. 

"Q.  At  that  time  were  you  acquainted  with 
the  price  of  various  woodworking  machinery? 
A.  Tes.  In  the  inning  mill  and  factory  Hue. 

"Q.  Do  you  handle  new  machinery  and  sec- 
ondhand machinery?  A.  Tes;  we  deal  princi- 
pally in  new  machinery,  bat  we  have  some  sec- 
ondhand machiaes. 

"Q.  Where  does  that  company  sell  its  ma- 
chines, in  what  states?  A.  We  sell  in  prac- 
tically every  state  in  die  Union,  and  fordgn 
couDtriea  also." 

Upon  cross-examination,  Miss  Thomas  gave 
ttie  following  testimony: 

"Q.  Your  wcrk  there  is  entirely  office  work, 
is  it  not?  A.  Yes,  and  whatever  selling  comea 
into  the  office,  I  am  more  or  less  interested  in. 


I  have  sold  single  machines,  and  also  sold  whole 
planing  mill  outfits. 

"Q.  You  are  a  stenographer  in  the  office?  A. 
Yes,  and  assistant  to  the  manager. 

"Q.  You  have  charge  of  the  atenographiq 
work?   A.  Yes;  I  have  charge  of  the  office. 

"Q.  You  do  the  bookkeeping?  A.  We  have  no 
bookB  at  all. 

"Q.  Y(m  have  never  been  in  the  machinery  or 
mill  line  yourself  in  a  practical  capacity?  A. 
No,  sfc." 

[13]  The  determination  of  the  qualifica- 
tions of  a  witness  to  testify  as  an  expert 
is  within  the  sound  discretion  of  the  trial 
court,  and  will  not  be  disturbed  on  appeal, 
unless  there  Is  no  evidence  to  sustain  the 
decision.  Rugensteln  v.  Ottenhelmer,  70  Or. 
600.  140  Pac.  747.  We  are  of  the  opinion 
the  preliminary  testimony  of  the  witnesi 
tended  to  show  that  she  had  some,  in  fact 
considerable,  knowledge  of  the  market  prices 
of  machinery,  and  under  the  holdings  In  this 
state  this  renders  ber  testimony  on  that  sub- 
ject competent.  Willis  v.  Horticultural  Fire 
Relief,  77  Or.  621,  152  Pac.  259. 

[14]  Assignment  13  relates  to  the  admis- 
sion of  the  testimony  of  L.  A.  Lewis.  Par- 
agraph 9  of  plaintiffs*  complaint  charged  the 
defendant.  Lewis  Investment  Company,  with 
having  kindled  and  maintained  fires  for  the 
.  purpose  of  removing  and  consuming  the 
debris  upon  Columbia  dock,  wtaidi  all^atlon 
was  denied  in  the  answer.  The  Issue  thus 
made  was  broad  enough,  as  will  be  seen  by 
'  the  pleadings,  to  require  some  proof  that  the 
defendant  participated  in  removing  the 
debris,  especially  as  it  appeared  from  the 
testimony  that  the  defendant's  dock  was 
occupied  by  other  parties  at  the  time  it  was 
burned.  The  fact  that  defenduit  had  made 
a  claim  against  the  Insurance  companies  for 
the  estimated  cost  of  the  removal  of  the 
debris,  Indicated  an  Intention  on  Its  part  to 
take  ciiarge  of  its  removal.  The  testimony 
was  not  strong  and  somewhat  remote,  but 
it  was  not  inadmissible.  The  fact  that  it 
was  used  In  argument  for  a  purpose  for 
which  it  was  not  admitted  did  not  destroy 
its  relevancy,  and  no  exception  seems  to 
have  been  taken  to  the  course  of  counsel  for 
plaintiff  In  so  misusing  it. 

[IB]  For  the  reasons  stated  In  respect  to 
the  admission  of  the  photographs  we  hold 
that  the  testimony  of  C.  W.  Roblson,  con- 
stituting assignment  14,  was  properly  ad- 
mitted. 

[IS]  We  think  assignments  15  and  16  suffi- 
ciently covered  by  the  general  charge. 

In  general  instruction  6,  negligence  Is  de- 
fined as  the  want  of  that  reasonable  care 
which  would  be  exercised  by  a  person  of 
ordinary  prudence  imder  the  existing  cir- 
cumstances, having  in  mind  the  probable 
danger  of  Injury.  Instruction  7,  heretofore 
quoted,  elaborates  this  definition  to  the  ex- 
tent of  making  plain  what  constitutes  ordi* 
nary  care.  Instruction  11  places  the  burdm 
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of  proof  upon  the  plaintiff  to  establish  negll- 
gence. 

Then  follows  instruction  12  which,  In  our 
opinion,  fully  and  fairly  covers  all  matters 
onbraced  In  assigoineDtB  IS  and  16,  and 
which  IM  as  follows : 

"I  instmct  you  tbat  after  one  discovers  fire 
on  his  premises  (not  set  by  himself)  be  is  bound 
to  ezerdse  ordinary  care  and  diligence  to  pre- 
vent it  from  spreading  so  as  to  endanger  his 
neighbor's  property.  He  is  bound  to  put  fortb 
such  reasonable  effort  to  prevent  tbe  fire  injur- 
ing bis  neighbor's  property  as  a  man  of  ordinary 
prudence,  who  was  actuated  by  a  proper  regard 
for  bis  ndghbor's  rights  and  safety,  wonld  in 
like  circumstances  put  forth;  and  I  instruct 
yon  that  if  you  find  from  a  preponderance  of  tbe 
evidence  that  at  and  prior  to  the  time  of  the 
fire,  whidi  tbe  plaintiffs  allege  destroyed  the 
planing  mfU  proper^  of  plaintiff  Northwest 
Door  Gompany,  a  fire  or  fires  were  smi^dering 
or  bnndng  upon  or  in  defendant  Lewis  Invest- 
ment Company's  proper^,  and  that  said  defend- 
ant knew,  or  aboold  have  known,  that  said  fires 
were  so  smoldering  or  burning  upon  its  prop- 
erty, and  that  said  defendant  carelessly  and 
negligently  failed  to  extinguish  the  same,  or 
carelessly  and  n^ligently  failed  to  guard  or 
control  tbe  said  fire  or  fires,  or  carelessly  and 
negligratly  failed  to  take  reasonable  precan- 
tixaut  to  prevent  the  escape  and  spread  of  said 
fire  or  Ares  to  the  mill  and  property  of  plain- 
tiff Northwest  Door  Gompany,  and  you  find  that 
by  reason  of  such  eardessness  and  negUgence 
in  any  of  the  respects  mentioned  in  this  instruc- 
tion, tbe  planing  mill  property  of  plaintiff 
Northwest  Door  Company  was  set  on  fire  and 
destroyed  by  fire  communicated  thereto  from 
sparks,  bamlng  dnders,  or  live  coals  blown, 
cast,  or  scattered  by  the  winds  from  said  fires 
smoldering  or  burning  on  said  defendant's  said 
premises  to  and  upon  said  planing  mill  prop- 
erty, your  verdict  should  be  for  plaintiffs." 


ThlB  fnstmctliHi  stated  tlie  law  fully  and 
plainly,  and,  taken  In  connection  with  the 
other  InBtructlona  referred  to^  was  suffldent 

[17]  It  is  claimed  In  the  brief,  though  not 
assigned  as  error  in  the  abstract,  that  tbe 
court  erred  In  giving  the  following  Instruc- 
Uon: 

"If  you  find  from  a  preponderance  of  the  evi- 
dence that  tbe  Lewis  Investment  Company 
kindled  and  lighted  fires  on  its  said  dock  premis- 
es, for  the  purpose  of  burning  debris  and  waste, 
as  alleged  in  plaintiff's  amended  complaint,  with- 
out first  having  obtained  a  written  permit  so  to 
do,  signed  by  the  chief  engineer  of  the  fire  de- 
partment of  the  city  of  Portland,  as  required  by 
the  ordinance  of  said  city,  and  that  sparks, 
burning  dnders  or  coals  were  carried  by  the 
wind  from  said  fire  or  fires  to  the  property  of 
the  Northwest  Door  Company,  thereby  igniting 
and  scttinE  tbe  same  on  fire,  and  you  further 
find  that  the  kindling  and  lighting  of  said  fires 
was  tbe  approximate  cause  of  the  communica- 
tion of  said  sparks,  burning  cinders  or  coats  to 
said  planing  mill  property,  and  the  destruction 
thereof  by  fire,  you  should  find  for  plaintiffs." 


TbB  alleged  error  here  Is  the  use  of  the 
words  "approximate  cause"  Instead  of  "prox- 
imate cause."  This  was  probably  an  Inad- 
vertence of  the  court  or  the  stem^rapher ; 
and,  while  there  la  a  technical  distinction 
between  the  two  words.  It  la  wholly  improb- 
able that  the  misuse  of  the  word  "approx- 
imate" misled  the  jury  or  had  any  effect 
upon  the  verdict  In  view  of  subsequent  In- 
BtructlonB.  we  think  thU  ome  Teihal  error 
Is  cured  In  any  ereut 

In  general  instruction  18  the  court  used 
the  following  language  certain  phrases  of 
which  we  ttalldn: 

"The  prowkmate  osms  Is  an  important  matter 
in  cases  of  this  kind.  The  proximate  eaiue  1* 
the  principal  cause — it  is  the  main  cause,  the 
cause  without  whldi  the  accident  would  not 
have  happened ;  in  other  words,  without  which 
the  fire  would  not  faave  happened.  Ask  your- 
selvea  what  caused  this  fire?  Wliat  was  the  main 
cause?  What  was  tbe  principal  causa  of  this 
fire?  TbAt  Is,  the  pnmimate  oowssk" 


And  in  the  succeeding  Instruction  the 
court  said: 

"I  have  used  tiie  expression  'progimaU  eaiue,' 
and  by  proximate  cauaa  is  meant  tbat  which  in 
natural  and  continuous  sequences  produces  tbe 
event  without  which  the  injury  would  not  have 
happened. .  Does  the  evidence  in  this  case  sat- 
isfy you  that  tbe  negligence,  if  there  was  n^ 
ligence  upon  the  part  of  the  Lewis  Investment 
Company,  was  the  promimate  com$e  of  tbe  burn- 
ing of  the  Northwest  Door  Company  plant? 
That  is  to  say.  was  It  that  which  produced  the 
event,  and  without  which  thia  factory  would 
not  have  been  burned?  And  If  you  find  tbat 
tbe  n^ligence  of  the  defendant  company  was 
not  tbe  prowimate  cause  of  the  burning  tbe 
Northwest  Door  Gompany  factory,  then  and  In 
that  event  your  verdict  should  be  for  the  defend- 
ant." 


In  view  of  the  v^olo  ciharge,  we  do  not 
think  the  inadvertent  use  of  the  word  "ap- 
proximate" constitutes  reversible  error. 

It  may  not  be  Inappropriate  here  to  cor^ 
rect  a  printer's  blunder  in  regard  to  tbe  same 
word.  In  Peterson  v.  Standard  Oil  Co.,  55 
Or.  611,  at  page  522,  the  types  make  tbe 
writer  of  that  opinion  and  of  this,  use  the 
term  "approximate  cause."  An  inspection  of 
the  original  opinion  oa  file  bere  shows  that 
he  In  fact  wrote  "proximate  cause."  The 
opinion  Is  correctly  printed  In  the  Pacific 
Beporter  at  106  Pac.  341. 

Upon  the  whole,  we  are  satisfied  that  the 
case  was  fairly  tried  In  the  court  below, 
and  while,  as  usual.  In  these  long  drawn  out 
cases  some  merely  technical  mistakes  and 
oversights  may  have  occurred,  there  were 
none  which  affected  the  final  result,  or  which 
constitute  reversible  error.  The  briefs  of 
respective  counsel  might  well  serve  as  mod- 
eU  of  arrangement,  and  have  greatly  fucil- 
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itated  the  tfiZfon  of  tbft  conit  Id  Ita  InreaU- 
'fattoDS. 

The  jndgmeDt  la  afflimed. 

BENSON,  BURNETT,  and  HARBIS.  JJ., 
concur. 


<U  Or.  214) 

BRIDGES  et  iL  T.  inJI/TNOUAH  COUNTY. 
(Snpreme  Court  of  Oregon.    Aprfl  29,  1919.) 

1.  CouNTiM  «s»213— Suit  Aoainst  Coohtt 
— CotTDmon  PaECEDEiiT-PBUEirrATZOH  or 
Olaiu. 

Id  view  of  L.  O.  L.  |{  3048-3060,  8002, 
providing  tl»t  aaditor  shall  be  the  accounting 
officer  for  the  oaunty,  "that  all  claims  acalnst 
the  coantj"  **diall  be  presented  to  him,"  and 
tliat  "he  shall  examine  and  audit**  every  daim, 
a  daimant  mnet  allege  and  prove  that  he  has 
presented  daim  ariainr  ont  of  contract  to  the 
auditor. 

2.  JDDOUXHT  ^18(2)  —  PLBAOXlCa  TO  SCF- 
POBT. 

Complaint  in  snit  against  coontj  on  daim 
arising  out  of  contract,  where  lacking  in  ma- 
terial and  essential  allegation  that  claim  had 
been  presented  to  county  auditor  as  required' 
by  L.  O.  U  H  8048.  3040.  3062,  wfll  not  sup- 
port judgment  for  dalmant. 

8.  Pleadiwo  *=>433(6)-Cubb  bt  Verdict. 

If  complaint  in  suit  against  county  on  claim 
■rising  out  of  contract  contained  terms  suffi- 
ciently general  to  comprehend  the  essential  fact 
bf  presentation  of  the  claim  to  the  county  aadi- 
tor, the  fallnre  to  expressly  aver  the  fact  of 
presentation  is  cured  by  the  verdict. 

4.  CouitTics  «=»222— Pbesertation  or  Cuiu 
TO  AuDiTOB— Pleading. 

Plaintiffs,  by  expressly  aDeging  that  they 
presented  their  daim  based  vn  contract  to  the 
board  of  county  commissioners,  impliedly  say 
that  they  did  not  present  it  to  the  county  audi- 
tor, and  their  complaint  is  insufficient  to  sup- 
Iiort  judgment,  though  contsinlng  allegation 
that  payment  of  claim  was  demanded  and  re- 
fused by  the  county. 

5.  ConsnTcnoivAL  Law  ^>70(8)— JvmoXAL 
I^isLATioif—JTrfiTjca  or  Law. 

The  courts  must  acc^  a  statute  as  they 
find  it,  though  sadi  an  aooeptance  leads  to  a 
hanfa  result 

Department  1. 

Appeal  from  drcnlt  Court,  Multnomah 
County;  W.  N.  Qatoia,  Judge. 

Suit  by  J.  B.  Bridges  and  another,  copart- 
ners, doing  bualnesB  under  the  firm  name 
of  Bridges  &  Webber,  against  Multnomah 
County.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.   Reversed  and  remanded. 

There  was  a  verdict  and  judgment  for  the 
plaintiffs,  J.  B.  Bridges  and  F.  T.  Webber, 
who  are  partners.   The  defendant,  Multno- 


mata  county,  appealed.  The  complaint  avers 
that  the  defmdant  emplc^ed  the  plalntifEs, 
who  are  architects,  to  make'  plana  and 
sketdies  for  a  hospital;  that  pursuant  to 
die  employmttit  the  plaintlfla  made  plana 
wtatcfa  were  aH^rored  by  the  agents  of  the 
d^endant,  and  thai  submitted  to  the  oounty 
for  Its  aniroral,  but  "the  board  of  county 
ctmrnlsslonerB  ci  Multnomah  county  defers 
red  action  on  the  matter  and  left  the  mat- 
ter <H>en  for  determination.''  The  next 
three  paragraphs  found  In  the  cmnplaint  are 
aa  follows: 

"IV.  That  on  January  21,  1914,  the  plaintiffs 
presented  thdr  bill  for  said  services  to  tbe 
board  of  cotmty  commlssiontts  of  Multnomah 
county  for  the  ressonable  value  of  said  services 

performed  in  the  sum  of  1  per  cent:  of  the  esti- 
mated cost  of  said  Multnomah  County  Hospital 
of  $400,000,  or  $4,000.  That  said  bill  in  said 
matter  bas  been  under  consideration  by  tbe 
board  of  county  commissioners,  and  on  July 
23.  1917,  the  board  of  county  commissioners  or- 
dered, on  motion  of  Oommiasioner  Holman,  tbe 
bill  of  Bridges  &  Webber,  architects,  dated  Jan- 
uary 21,  1914,  for  services  said  to  have  been 
rendered  for  making  preliminary  plana  for  the 
proposed  new  Multnomah  County  Hospital,  be 
and  the  same  is  hereby  disallowed. 

"V.  Tliat  tbe  reasonable  value  of  said  services 
BO  performed  by  plaintiffs  for  Multnomah  coun- 
ty under  said  employment  Is  tbe  full  sum  of 
¥4,000. 

"VI.  That  payment  of  the  same  has  been  de- 
manded, and  payment  of  tbe  same  has  been  re- 
fused by  Multnomah  county  on  July  23,  1917, 
and  no  part  thereof  has  hmi  paid." 

The  answer  admits  tbe  partnership  of  the 
plaintiff^  the  existence  of  the  d^endant, 
and  also  the  laat  sentence  In  paragraph  4, 

and  denies  the  remainder  of  the  complaint 

George  -  Mowry,  Deputy  Dlst  Atty.,  of 
Portland  (Walter  H.  Evans,  Dist  Atty.,  and 
George  Mowry,  Deputy  Dist  Atty.,  both  of 
Portland,  on  the  brief),  for  appellant. 

Ralph  R.  Dunlway,  of  Portland,  for  re- 
spondents. 

HARRIS,  J.  (after  stating  the  tacU  aa 
above).  The  county  contends  that  the  plead- 
ings do  not  support  the  Juctoment,  for  the 
reason  that  there  Is  no  averment  In  the 
complaint  or  In  tbe  answer  that  the  plain- 
tiffs presented  their  claim  to  tbe  county  au- 
ditor. There  Is  no  bill  of  exceptlona,  and 
consequently  the  only  question  for  decision 
la  whether  the  pleadings  are  sufficient  to 
enaUe  the  Judgment  to  stand.  Sectlm  8048, 
h.  O.  U,  amrag  other  thh^  provides  as 
follows ; 

"The  county  auditor  shall  be  the  accounting 
officer  for  the  county.  All  demands,  accounts, 
or  claims  against  the  county  shall  be  presented 
to  him  with  the  necessary  evidence  in  support 
thereof,  and  be  shall  examine  and  audit  the 
aame,  and  If  he  finds  snch  demands,  accounts. 


BRIDGES  V.  MULTNOMAH  OOUNTT 


#»For  otber  easss  see  same  topic  and  KET-NUHBBR  In  all  Kay-Nnmbved  Dlswti  and  ladezss 
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or  dalnu  correct,  lawful,  just,  and  valid,  ladorse 
them  as  audited  and  approved,  with  the  date 
thereof,  and  report  them  to  the  county  court  or 
board  of  county  commissionera  on  the  first 
Thursday  after  the  first  Monday  of  each  month, 
or  as  soon  tberosfter  as  possible,  and  at  sach 
other  times  as  they  require,  together  with  such 
■oggestions  and  explanations  as  he  may  deem 
proper;  and  if  a  demand,  daim,  or  account 
and  evidence  In  sapport  thereof  is  not  saflkient 
to  satisfy  him  as  to  Its  correctness,  lawfulness, 
justness,  or  validity,  he  aball  ind(H^Be  the  same 
as  audited  and  rejected,  with  date  thereof,  and 
report  the  same  to  the  county  court  or  board 
of  county  commissioners  at  the  same  time  and 
pla(»  as  those  duly  approved,  with  such  expla- 
nation as  be  may  de^  necesBary." 

Secti<Mi  8049,  L.  O.  Ifc,  reads  thiu: 

"Any  law,  rate,  or  regulation  providing  (or  the 
payment  of  any  demand  of  whatsoever  kind  or 
nature^  except-  mHj  the  salary  of  the  county 
andittnr,  hereinafta  provided  for,  oat  of  the 
treasury  or  any  fund  thereof,  whether  from 
public  funds  or  private  funds  deposited  therein, 
shall  always  be  construed  as  requiring  the  audit- 
ing and  approval  of  audi  dnnand  by  the  county 
auditor,  and  an  order  of  the  county  court  or 
board  of  county  commissioners  before  the  same 
aball  be  paid.  No  order  or  warrant  for  the 
payment  of  any  demand  shall  be  valid,  either  in 
tiie  hands  of  the  original  payee  or  holder,  or 
any  transferee  or  assignee  thereof,  unless  the 
demand  for  which  die  same  was  issued  shall 
have  been  first  duly  audited  and  approved  by 
the  ominty  audlti^  as  in  this  act  iwoTided.'' 

In  aabstauce,  secdon  9060,  Ia  O.  U,  pro- 
rides  that  DO  demand  shall  be  allowed  by 
the  auditor  in  favor  of  any  i>er8on  Indebted 
to  the  county  without  first  deducting  such 
indebtedness.  Section  3052,  Ij.  O.  L.,  directs 
that  the  salary  of  the  auditor  shall  be  audit- 
ed, allowed,  and  ordered  paid  by  the  board 
of  coonty  commisBloners  and  that: 

"All  other  demands  on  account  of  salaries,  or 
otherwise,  fixed  by  law  or  otherwise  and  made 
I>ayable  out  of  the  treasury,  must  be  approved 
by  the  auditor  before  being  ordered  paid." 

Thus  It  Is  seen  that  the  auditor  "shall  be 
the  accounting  officer  for  the  county."  and 
that  all  claims  against  the  county  "diall  be 
presented  to  him";  that  "he  shall  examine 
and  andlt"  every  claim,  and,  attae  approv- 
ing or  rejecting  it,  he  la  required  to  re- 
pent It  to  the  board  of  county  commlsBlon- 
ers.  Not  satisfied  with  the  comprehenrtve 
language  tsed  in  section  3048,  where  It  Is 
said  Uiat  "all  donands,  accounts,  w  dalms 
against  the  county  shall  be  presented"  to 
the  auditor  the  Legislature  took  the  added 
precantiMi  <jt  expressly  saying  in  section 
SOM  that  future  laws,  "provldli^  for  the 
payment  d  any  demand  of  whatsoever  kind 
or  nature,"  shall  always  be  construed  "as  re- 
quiring the  auditing  and  approval  of  such 
demand  by  tlie  county  auditor,  and  an  or- 
der  of  the  county  court  or  board  of  county 
eommisaioners  before  the  same  shall  be 
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Tlie*comnuuid  tbat  aU  claims  must  flrst 

be  presented  to  the  auditor  and  audited  by 
him  before  ixAng  ordered  paid  by  the  board 
of  county  commissioners  Is  made  still  more 
Imperative  by  sectton  3049,  where  we  -read 

that: 

"No  order  or  warrant  for  the  payment  of  any 
demand  shall  be  valid,  *  •  •  unless  the  de- 
mand (or  which  the  same  was  issued  shall  have 

been  first  duly  audited"  by  the  county  auditor. 

[t]  Finding,  as  we  do,  a  statute  whidi  de- 
clares Id  pa^tive  and  uumtstakable  lan- 
guage that  a  claim  against  the  county  must 
be  presented  to  the  auditor  before  It  is  oc^ 
dered  paid  by  the  board  of  county  coiomis- 
sloners,  we  now  Inquire  whether  the  plain- 
tiffs must  allege  that  they  complied  with 
the  requirements  of  the  statute  by  presoit- 
Ing  their  claim  to  the  auditor. 

Legislatioo  requiting  that  claims  against 
municipalities  shall  be  pres^ted  to  some 
designated  officer  or  tribunal  Is  common  to 
all  the  states  of  the  Union.  It  is  Interests 
Ing  to  note  that,  while  a  majority  of  the 
courts  hold  that  when  a  statute  requires  the 
presentatlcm  of  a  claim  to  a  designated  of- 
ficer the  fact  of  such  presentation  becomes  a 
material  matter  which  must  be  alleged  in 
the  MHnplaint,  there  are  nevertheless  a  few 
Jurisdictions  which  entertain  variant  views. 
In  Wisc<Hisin  it  Is  held  that  legislation  ap- 
pertaining to  the  presentment  of  claims 
against  municipalities  Is  analogous  to  stat- 
utes of  limitations  and  governed  by  like 
rules;  and  hence  a  failure  to  comply  with 
the  statute  is  waived  unless  the  municipali- 
ty takes  advantage  of  the  omission  by  de- 
murrer or  answer.  0'C3onnor  v.  Fond  da 
Lac,  lOe  Wis.  253,  85  N.  W.  327,  S3  L.  B.  A. 
831.  Proceedii]^  on  the  theory  that  the  pres- 
entation of  a  claim  constitutes  no  part  of 
a  cause  of  actios),  but  is  merely  a  part  of  the 
procedure  to  enforce  a  cause  of  action  al- 
ready existing.  It  has  been  ruled  that  the 
failure  to  present  a  claim  Is  only  mattw 
for  a  plea  In  abatement  Glllett  v.  Lyoo 
County,  18  Ean.  410;  Skinner  v.  Cowley 
County,  63  Kan.  557,  66  Pac  635;  Anerbach 
V.  Salt  Lake  County,  23  Utah.  103,  63  Pac. 
907,  90  Am.  St.  Bep.  685.  In  one  Jnrlsdle- 
tlon  It  seems  to  be  the  rule  that  the  com- 
plaint need  not  allege  compliance  with  the 
statute  if  the  claim  has  been  rejected  upon 
the  ground  that  the  demand  is  not  a  legal 
charge  against  the  municipality  and  no  ob- 
jection has  been  made  to  the  manner  or  form 
of  the  presentment.  Taylor  v.  Canyon  Coun- 
ty, 7  Idaho,  171,  61  Pac  521.  In  Indiana  It 
is  said  that  failure  to  present  a  claim  is  a 
matter  of  defense  to  be  pleaded  by  the  de- 
fendant. Bass  Foundry  &  Machine  Works 
V.  Parke  County,  115  Ind.  234,  17  N.  E.  593 ; 
Hancock  County  v.  Leggett,  115  Ind.  644.  18 
N.  E.  53;  Gibson  County  v.  Ttdienor,  129 
Ind.  662,  29  N.  B.  32.  However,  according 
to  Om  rule  flstabllshed  19^  ttie  wel^t  of  au- 
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tboilty,' where  the  statute  requires  the  pres- 
«itatlon  of  a  claim  before  an  action  Is 
bnnight  to  enforce  Its  payment,  the  com- 
plaint must  allege  that  the  claim  has  been 
presented  In  tbe  manner  and  form  prescrib- 
ed by  the  statute.  Blbbhis  r.  Clark,  90 
Iowa.  230,  57  N.  W.  8S4,  6»  N.  W.  290,  29 
L.  E,  A.  278;  Scarbrough  t.  Watson,  140 
Ala.  349,  S7  South.  281;  Denver  v.  Bottom, 
44  Colo.  308,  98  Pac.  13;  Butts  County  v. 
Wright,  143  Ga.  253,  84  S.  B.  443;  Billings 
First  National  Banfe  v.  -Custer  County,  7 
Mont.  464,  17  Pac.  551;  Jones  t.  Bladen 
bounty,  73  N.  C.  182;  Collins  t.  King  Coun- 
ty, 1  Wash.  T.  416;  May  v.  County  of  Buch- 
anan (C.  C.)  29  Fed.  469.  See,  also,  Fenton 
V.  Salt  Lebe  County,  4  Utah,  466,  11  Pac. 
611. 

The  question  la  not  res  Integra  in  Oregon, 
but  previous  adjudications  have  committed 
this  court  to  the  rule  followed  in  most  of 
tbe  states.  In  Richardson  v.  Salem,  SI  Or. 
125,  94  Pac.  34,  It  was  said  that  "the  city 
Is  not  In  default  until  the  conditions"  of  the 
charter  are  complied  with.  In  Graf  y.  Wil- 
son, 62  Or.  476,  482,  126  Pac.  1006,  33  Ann. 
€as.  1914C,  462,  It  was  conceded  that  the 
UablUty  of  Multnomah  county  does  not  be- 
<Mmie  complete  nntil  the  presentation  of  a 
4dalm.  In  Naylor  t.  McCoUoch,  54  Or.  305. 
313,  103  Pac.  68,  71,  It  was  ruled  that  since 
a  charter  provision  akin  to  the  statute  now 
under  discussion  was  "in  the  Interest  of  the 
general  imbUc  and  a  matter  of  positive 
law,"  the  council  could  not  waive  it  See, 
also,  Richardson  Salem,  SI  Or.  12B,  127, 
94  Pac.  84. 

,  [2}  The  L^slature  possessed  nndonbted 
power  to  require  that  claims  against  the 
county  be  presented;  and,  having  exercised 
its  power  by  commanding  that  claims  shall 
be  presrated  to  the  auditor.  It  necessarily 
follows  that  a  claimant  must  allege  and 
prove  that  he  has  obeyed  the  statute,  and, 
if  the  complaint  does  not  contain  this  ma- 
terial and  essential  allegation,  the  pleading 
will  not  support  a  judgment.  County  of 
Union  V.  Slocum,  16  Or.  237,  239,  17  Pac. 
876;  Philomath  v.  Ingle,  41  Or.  289,  68  Pac. 
803 ;  SUcbpole  v.  School  District,  9  Or.  508 ; 
Wallowa  County  v.  Oakes,  46  Or.  33,  35,  78 
Pac.  892;  Barrow  r.  Sdiool  District,  83  Or. 
272,  162  Paa  789. 

[S]  It  Is  true  that  no  demurrer  was  Sled 
against  the  complaint,  and  the  sufficiency  of 
the  pleading  was  not  questioned  nntil  after 
the  verdict  and  Judgment.  The  same  situa- 
tloc  WAS  presented  In  Philomath  v.  Ingle, 
supra,  and  yet  It  was  there  decided  that  tbe 
complaint  was  insufficient  to  support  the 
Judgment.  If  the  complaint  contained  terms 


sufficiently  general  to  comprehend  the  es- 
sential fact  of  presentation  to  the  auditor, 
then  the  failure  expressly  to  aver  the  fact 
of'  presentment  would  be  cured  by  the  ver- 
dict Booth  V.  Moody,  30  Or.  222,  225,  46 
Pac.  884. 

[4]  Tbe  plaintiffs.  It  Is  true,  have  alleged 
In  their  complaint  that  they  presented  their 
claim  for  allowance,  but  It  is  also  true  that 
tbey  have  pointed  out  and  specifled  the 
board  of  county  commlssdoners  as  the  per- 
sons to  whom  tbe  claim  was  presented.  By 
expressly  naming  the  board  of  county  com- 
misstonera  as  the  persons  to  whom  present- 
ment was  made,  the  plalntlfls  Impliedly  say 
that  they  did  not  present  the  claim  to  the 
auditor.  Nor  does  paragraph  VI  of  the  com- 
plaint aid  the  plaintiffs ;  for  on  tbe  authori< 
ty  of  Barrow  v.  Schocd  (District,  83  Or.  272, 
276,  162  Pac.  789.  790,  this  paragraph  "ts 
not  an  allegation  of  presentation  for  audit" 
Tbe  Legislature  has  in  Its  wisdom  declared 
that  claims  against  Multnomah  connty  must 
be  presented  to  the  auditor.  A  claimant 
cannot  maintain  an  action  unless  he  first 
presents  his  claim  to  the  auditor.  Philo- 
math T.  Ingle,  41  Or.  289,  293,  68  Pac.  808. 

If]  It  is  true  that  the  board  of  connty 
commissioners  can  reject  a  claim  which  the 
auditor  has  approved,  or,  on  the  other  hand, 
the  board  can  approve  and  order  the  pay- 
ment of  a  claim  which  the  auditor  has  re- 
jected; and  yet,  notwithstanding  the  fact 
that  tbe  ultimate  authority  to  pay  or  to  re- 
fuse to  pay  is  lodged  in  the  board  of  county 
commissioners,  the  demand  must  first  be 
presented  to  tbe  auditor  befmre  U  is  ripe  for 
the  ctmalderBtiim  of  tb»  board.  We  do  not 
attempt  to  detennine  whether  claims  arl8< 
Ing  out  of  torta  must  be  iwesented  to  the 
auditOT;  bat  It  la  auffldoit  to  say  that  a 
claimant  with  a  demand  arising  out  of  a 
contract  ccmea  within  ttie  embrace  ot  the 
statute,  and  such  a  claimant  mnat  obey  the 
plain  mandate  ct  ttie  Legislature  before  he 
can  maintain  an  action  against  tb»  connty 
for  the  ffliforceroent  of  his  donand.  If  It 
be  said  (hat  this  0MiclnsI<m  leads  to  a  harsh 
result  in  a  case  where  the  demand  has  been 
presented  to  and  r^ected  by  the  board  of 
county  commissioners  and  afterwards  pass- 
ed upon  by  a  jury,  oor  answer  is  that  the 
courts  must  accept  the  statute  as  th^ 
fiqdit 

The  Judgmmt  appealed  from  .is  reversed, 
and  the  cause  is  remanded  for  further  pro- 
ceedings not  Inconsistent  with  this  opinion. 

McBRIDE,  a  J.,  and  BBNSON  and  BUB- 
NBTT,  33.,  coDcnr. 
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MUI/TNOMAH  COUNTY,  for  Um  of  Bar. 
STANDARD  AMERICAN  DREDG- 
ING GO.  et  kL 

(Saprame  Court  of  Oregon.   May  2,  1919.) 

1.  AcnOK  «=327(1}— COKTBACT  OB  TOBT. 

A  complaiot  held  to  Btate  a  causa  of  action 
In  daiDBKes  for  fraud  and  deceit,  and  not  one  on 
the  theory  tbat  the  orifinal  contract  had  been 
deviated  from  to  such  an  extent  that  it  waa  not 
oontroJlins  on  the  parties,  and  that  there  waa  a 
new  contract  implied  to  pay  Cair  or  reasonable 
value  of  work  done. 

2.  CoiTTBAOTs  *»97(1)  —  Fraud  «=»35  — Ao- 
TioiiB  roB  Dauaobs — Affibuancb. 

Where  a  contractor  was  prevailed  upon 
tbrotigh  miarrpreeentation  to  enter  into  a  con- 
tract to  render  anrices  and  furnish  material, 
dure  waa  no  valid  contract  until  it  was  ratified 
with  a  knowledge  of  the  fraud,  and  even  then 
affirmance  did  not  effect  waiver  of  claim  for 
damages  caused  by  fraud. 

8.  PbauI)  «s»S5— Wazvb  of  Riohi  to  Dai(> 

AOEB. 

Where  a  contractor  entered  Into  a  contract 
by  reason  of  miarepreaentadona  as  to  the  amount 
of  the  work,  completion  of  the  work  after  be- 
coming aware  of  the  misrepresentatiuoa  was  not 
a  waivrr  of  tha  contractor's  right  to  damages 
by  reaaon  of  the  fraud. 

4.  TBIAL  ^lS9;-IfOIISUIT— WAXVEB  OT  Ya»- 

AircB. 

Where  a  cause  was  tried  and  Jury  was  in- 
structed upon  a  theory  not  Justified  by  plead- 
ings, defendant  was  not  entitled  to  a  Judgment 
of  nonsuit,  but  only  to  a  trial  upon  tiw  issues 
as  joined. 

D^artment  1. 

Appeal  from  Clrcutt  Court.  Hnltutmiah 
County ;  C.  U.  Gantaibeln,  Ju^e. 

Action  by  the  Connty  of  Multnomah.  Or., 
a  public  corporation,  for  the  use  of  R.  L. 
Ray,  against  the  Standard  American  Dredg- 
ing Company,  New  England  Casualty  Com- 
pany, and  the  County  of  Clnrlie,  Wash. 
Jodgmpnt  for  plaintiff,  and  def^dants  ap- 
peal. Reversed  and  remanded. 

This  Is  an  action  for  the  recovery  of  mon- 
ej.  In  which  the  complaint,  after  the  formal 
auctions,  proceeds  as  follows: 

**^at  prior  to  the  month  of  Angust,  1916,  the 
said  Standard  American  Drodging  Compaqy 
solicited  the  said  Ray  &  Company  to  perform 
certain  work  in  connection  with  the  grading,  con- 
crete, and  other  work  forming  a  part  of  the 
approaches  hereinbefore  reforred  to.  and  asked 
the  said  partnersbip  to  submit  a  bid  thereon, 
and  inddeot  to  and  as  a  part  of  said  solicitation 
said  Standard  American  Dredging  Company 
made  to  the  said  partnership  certain  material 
representations  of  fact,  the  principal  of  which 
were  the  following: 

**(a)  That  the  concrete  work  would  amount  In 
volume  to  a  minimum  of  15,000  yards  on  which 
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a  unit  price  per  yard  was  to  fae  Ud,  JusU^ing 
a  low  figure  because  ot  the  great  quantity  men- 
tioned. 

"(b)  That  several  tboasand  yards  of  work  in 
connection  with  grading  and  sloping  could  be 
dene  by  method  and  means  referred  to  and  de- 
scribed as  'jitney,'  at  a  cost  of  eight  cents  per 
yard,  and  that  the  said  detoidant  bed  itself  en- 
gaged in  said  variety  oi  work,  and  that  the  said 
figure  of  eight  centa  per  yard  waa  the  result  of 
its  own  cost  ascertained  hy  aaid  ezperienecw 

"(c)  That  no  excavation  or  filling  was  rpquired 
between  what  was  deslgnsted  on  the  plans  aa 
sUtions  118  to  117,  and  sUtions  123  to  124. 

"(d)  That  the  amount  of  material  to  be  moved 
constituted  approximately  12,000  yards. 

"That  plaintiff  and  other  members  of  the  firm 
of  Ray  &  Co.,  beliering  and  relying  upon  the 
truthfulness  of  said  representations,  made  their 
offer  In  connection  with  the  said  work,  and  samo 
was  accepted  and  a  contract  entered  into  be* 
tweeo  the  said  partnership  of  Ray  ft  Co.  and 
the  said  Stantlord  American  Dredging  Company, 
providing  for  the  doing  of  said  concrete  work  at 
the  price  of  R5  cents  per  square  yard ;  the  rock 
work  at  $2.15  per  square  yard,  and  the  grading 
and  sloping  for  the  gross  price  of  (2.050.  and 
the  said  partnership  thereupon  enterf>d  npon  the 
performance  of  said  work  and  tiie  fnmlahing  ot 
material  and  labor  ther^r. 

"That  the  aald  represoitotlons  of  ta«t  and 
each  of  them  were  gmasly  and  fraodnlently  falae, 
and  made  by  said  defendant  with  knowledge  of 
such  falsity  In  order  to  mislead,  defraud,  and 
deceive  the  said  partnera.  and  each  of  them,  and 
to  induce  the  sflid  partnership  to  execute  said 
contract,  and  to  offer  and  agree  to  perform  said 
work  at  said  prices:  that  the  material  respects 
In  which  said  falsity  inhered,  all  of  which  were 
known  to  the  f^tandard  American  Dredging  Com- 
pany at  the  time  of  making  ssid  repmaenta- 
tions,  and  none  of  which  was  known  to  the  said 
partnership  were  aa  follows: 

"(a)  That  instead  of  the  concrete  work 
amMtnting  to  16.000  yards,  tt  amoaoted  to  only 
approximately  8,000  yards,  with  the  result  that 
because  of  the  diminution  in  quantity  the  cost 
per  yard  to  said  partnership,  instead  of  being 
slightly  below  the  sum  of  8S  cents  per  yard, 
amounted  to  ¥1.15  per  yard. 

"(b)  That  the  cost  of  said  'Jitney'  work  waa 
approximately  50  cents  per  yard,  and  that  the 
'jitney*  work  theretofore  done  by  said  defendant, 
and  asserted  by  it  to  have  cost  it  only  8  cents 
per  yard,  actually  cost  It  approximatdy  48  cents 
per  yard. 

"(c)  That  in  truth  and  in  fact,  instead  of  the 
ground  between  stations  113  snd  117.  and  ata- 
tions  128  and  124,  bdng  of  the  required  levd 
and  requiring  only  what  ia  known  as  ahovd 
work,  it  was  necesssry  to  excavate  and  remove 
8.400  cubic  yards  of  material  between  said  sta- 
tions in  order  to  reduce  same  to  the  required 
leveL 

"(d>  That  instead  of  the  amount  to  be  moved 
constituting  only  12,000  yards,  same  constituted 
approximatdy  35,000  yards,  and  that  at  the 
time  the  said  defendant  made  the  said  repre- 
sentation to  the  said  partoership  the  said  de- 
fendant had  figures  from  its  own  engineers  ap- 
prising it  of  the  fact  that  the  removal  of  ap- 
proximately  24.000  yards  was  required. 
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*mat  plaintiff  did  not  leant  any  of  said  facta 
nntil  after  he  had  assembled  hia  men  and  equip- 
meat  aod  bad  prc^rested  to  a  considerable  ex- 
tent with  said  work,  and  that  as  plaintiff  con- 
tinoed  he  found  said  discrepancies  greater  and 
greater  until  they  culminated  in  the  figures  here- 
inbefore set  forth,  and  that  plaintiff  did  nut 
learn  until  the  completion  of  the  work  that  the 
defendant  Standard  American  Dredging  Com- 
pany made.  «ald  ndsrepreaentatjona  with  knowl- 
edge -of  their  falalty  and  with  Intent  to  deceive 
said  plaintiff." 

Tlipse  aTerments  are  ftdlowed  by  an  alle- 
gation that  at  the  spedal  Instance  and  re- 
qtraat  of  defendant  Standard  American  I>reds- 
ing  Company  plaintiff  performed  work  and 
farntahed  materials  In  accordance  with  an 
Itemized  statemoit  there  set  oat  of  the  rea- 
stmatrie  values  set  vppotUte  the  several  . items, 
and  concludes  with  a  prayer  for  Judgment 
In  the  ram  of  $16,306.66,  and  costs. 

Defendants  demurred,  to  the  complaint 
upon  the  ground  that  it  does  not  state  fticts 
sufficient  to  constitute  a  cause  of  suit.  The 
demurrer  bdng  overruled,  an  answer  was 
filed,  denying  all  of  the  allegations  of  frand 
and  misrepresentation,  and  in  further  and 
aerate  answers  pleaded  defendants*  con- 
tract with  Multnomah  county.  Or.,  and 
Claiice  county,  Wash.,  toe  construction  of  the 
specified  work  upon  the  approaches  of  the 
Interstate  bridge,  and  the  execution  of  the 
omtract  with  plaintiff  fOr  the  corapletlop  of- 
the  work,  alleging  that  they  have  paid  plains 
tiff  all  that  was  doe  thereon  except  the  sum 
of  $ljt54.40,  whii^  th^  admit  would  be  due 
to  plaintiff,  but  for  the  ftict  that  plaintiff  has 
neglected  to  comply  with  the  terms  of  the 
contract,  by  failure  to  pay  certetn  claims  for 
labor  and  materiala,  by  reaaon  of  which  de- 
fendants have  been  unable  to  collect  all  that 
Is  due  them  under  their  contract  with  the  two 
counties.  It  Is  furtho'  asserted  that  all 
these  payments  were  accepted  by  plaintiff  as 
payments  under  the  contract,  and  as  being  In 
full  for  the  items  to  which  they  apply,  and 
that  plaintiff  did  not,  during  the  performance 
of  the  contract,  make  any  claim  that  they 
were  not  -  working  under  and  In  pursuance 
of  the  contract,  or  would  claim  In  accordance 
with  the  terms  of  the  ofiginal  contract,  which 
were  well  known  to  plaintiff  when  the  snbcon- 
tract  was  executed.  There  are  many  oth- 
er averments,  including  the  statement  that 
plaintiff  made  a  careful  investigation  of  all 
maps,  plans,  and  grounds  before  undertaking 
the  work,  and  knew  what  they  would  be  re- 
quired to  do. 

A  reply  Joined  issue  upon  the  affirmative 
answers,  and  a  trial  by  a  Jnry  was  bad,  re- 
sulting in  a  VCTdlct  for  plaintiff,  and  defend- 
ants appeal. 

Arthur  Langgnth  and  H.  L.  Lyons,  both  of 
Portland' (Langgnth  &  Lyons,  Carey  &  Kerr, 
and  Chas.  B.  McGullocb,  all  of  Portland,  on 
die  brlete),  for  appellantSb 


A.  H.  Crawford  and  Roscoe  C  Nelson, 
both  of  Portland  (C  H.  Ubby,  Crawford  & 
Crawford,  and  Beach,  Simon  &  Nelson,  all  of 
Portland,  on  the  briefs),  for  revmndent 

BBN80N.  J.  (after  stating  the  facte  af 
above).  ni  The  essential  controversy  be- 
tween the  Utigante  taer^n  arises  from  their 
conflicting  views  aa  to  the  nature  of  the  oom- 
plflfnt  and  the  c4aMdflcatl<»  of  the  cause  of 
action.  The  defendanta  Insist  that  the  Initial 
pleading  states  a  cause  of  action  In  damages 
for  fraud  and  deceit  while  the  plaintiff  Just  as 
earnestly  contrada  that  his  complaint  Is 
founded  upon  the  theory  discussed,  and  the 
doctrine  announced  by  this  court,  In  the  cases 
of  Hayden  v.  City  of  Astoria,  74  Or.  G25,  145 
Pac.  1072 :  Id.,  84  Or.  206,  164  Paa  WO.  In 
the  first  of  these  eases,  Mr.  Justice  Bean 
quotes  with  approval  fnmi  4  Elliott,  Con- 
tracts. {  3697.  as  follows: 

"Sometimes  it  happens  that  the  original  con- 
tract has  been  deviated  from  in  so  many  matters 
that  it  can  hardly  be  regarded  as  controlling  the 
parties  at  all,  and  in  such  cases  the  original  con- 
tract is  oftm  treated  as  abandoned,  and  a  new 
contract  is  implied  to  pay  the  fair  or  reasonahla 
value  of  the  work  or  materials.  •  «  • 

"So,  again,  in  Vermont,  'where  the  parties 
nnder  a  special  ctmtract  deviate  from  the  origi- 
nal plan  agreed  upon,  and  the  terms  of  the  origi- 
nal contract  do  not  appear  to  be  applicable  to 
the  new  work,  it  being  beyond  what  was  origi- 
nally contemplated  by  the  parties,  it  is  undoubt- 
edly to  be  regarded  and  treated  as  woric  wholly 
extra,  out  of  the  scope  of  the  contract,  and  may 
be  recovered  for  as  such.'  " 

Tbe  opinion  tbm  dtea  several  Oregon  de- 
dalona  to  the  effect  that  "a  subsequent  de- 
parture from  the  terms  of  a  written  contract  . 
by  the  parties  and  mutually  acquiesced  in 
abrogates  the  original  contract  to  that  ex- 
tent." The  rules  thus  enunciated  are  then 
expressly  applied  to  the  allegations  of  the 
Cfflni^int  In  that  caa&  The  complaint  in 
that  case  recited  die  particulars  In  whltih 
tbe  plans  and  qiedflcatlons  ult^ately  adopt- 
ed varied  from  those  upcm  which  Hie  original 
contract  was  based,  and  showed  the  particu- 
lars in  which  the  changes  and  deviations  n- 
quired  other  and  greater  labor  and  equlp- 
meat.  We  find  nothing  of  that  sort  In  the 
complaint  in  the  case  at  bar. 

In  tlie  first  aiq;>eol  of  Hayden  v.  Astoria, 
supra,  the  only  question  decided  this 
court  was  the  sufficiency  of  the  complaint, 
and  thereafter  upon  a  tsial  of  tbe  IsBoes 
made  thereon  there  was  a  Judgment  fOr  the 
iMalntlffs,  from  whidi  the  defendant  appeal- 
ed, and,  with  slight  modification  tbe  Judg- 
ment was  afllrmed,  Mr.  Justice  McCamant. 
speaking  for  the  court,  saying: 

"These  findings  are  too  lengthy  to  be  incor- 
porated evm  in  aubatanee  in  tbia  statement  of 
facts.  In  the  main  they  ware  in  accord  wltii 
plalntllb*  contentlona  and  bore  out  the  allega- 
titHis  of  the  amsndsd  complaint,  findinga 
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were  to  the  effect  that  the  departurei  from  the 
contract  of  Ansast  22,  1911*  were  so  nnmaons 
and  so  substantial  as  to  entitle  plaintiffs  to  re- 
cover on  a  qnantum  meruit.*' 

We  find  nothing,  taowever.  In  either  of  the 
opinions  above  mentioned,  which  would  jus- 
tify a  recoveiT  under  the  comi^aint  in  the 
Instant  case,  npon  proof  of  deriations  from 
the  original  contract,  for  nothing  of  the  kind 
is  alleged. 

In  the  presmt  case  the  trial  court  adopted 
the  contention  of  plaintiff  that  this  case  is 
akin  to  tliose  of  Hayden  t.  Astoria,  supra, 
and,  among  others,  gftre  these  instructions  to 
the  jury: 

"The  complaint  is  based  npon  reasonable  Tslne 
of  wo^  labor,  and  material  performed  and  sajK 
plied.  The  defease  is  based  upon  an  alleged 
contract  to  perform  the  work  and  famish  the 
materials  at  certain  prices.  Ton  are  hereby  in- 
Btructed  that  if  the  original  contract  has  been 
deviated  from  in  so  many  matters  that  it  cannot 
be  r^arded  as  controlling,  the  alleged  original 
contract  may  be  treated  as  abandoned,  and  the 
plaintiff  has  a  right  to  recover  tbe  fair  and 
reasonable  value  of  the  work  and  labor  per- 
formed, and  materials  fnmlshed. 

"Now,  the  plaintiff,  among  other  things,  alleges 
fraud.  In  that  conoectlon  you  are  instructed, 
gentlemen  of  the  Jury,  that  fraud  Is  never  pre- 
flumed.  Be  who  alleges  it  must  prove  it  by 
clear  and  convincing  evidence.  I  will  state,  how- 
ever, that  this  action,  according  to  my  theory 
of  the  case,  is  not  based  primarily  upon  fraud, 
but  is  based  upon  tbe  reasonalde  value  d  the 
services  rendered  add  materials  furnished. 
Stand,  however,  is  brought  in  inddratally,  and 
in  that  connection  you  are  instructed  that  it 
must  be  proved  by  dear  and  eonvindng  eri- 
denee." 

There  is  not  a  single  allegation  In  the  com- 
plaint to  Justify  tbe  theory  thus  submitted 
to  the  jury,  and  the  error  lnv<dved  goes  to  the 
substance  of  the  case. 

[2, 3]  In  many  particulars  this  case  is 
strikingly  similar  to  that  of  Sell  v.  Bilsslssip- 
pi  River  Logging  Co.,  88  Wis.  S81,  60  N.  W. 
1065.  Tbe  complaint  therein  all^^  Qie 
making  of  a  contract  by  which  plaintiff 
■greed  to  drive  all  of  the  sawlogs  lying  In 
and  along  the  east  fork  of  the  Chippewa  riv- 
er, having  the  defendant's  marie  thereon,  for 
tl^  sum  of  11,000;  that  defendant's  agent 
represented  and  guaranteed  that  tbe  ntmiber 
ci  such  logs  (which  were  then  covered  by  sev- 
eral feet  of  snow)  was,  by  actual  count,  3,700, 
and  no  mora  It  was  further  allied  that  be 
put  the  logs  into  tbe  river,  and  did  not  dl»- 
cover,  until  the  drive  was  nearly  completed, 
that  the  number  of  logs  so  marked  was 
11,617,  requiring  an  increased  crew  and  ad- 
dUlonal  expense  In  driving  them;  that  the 
reasonable  value  of  tbe  labor  in  driving  the 
logs  was  $4,000,  for  which  amount  Judgment 
was  prayed.  The  court  held  that  while  the 
complaint  was  far  from  commendable  In 


form.  It  stated  a  cause  of  actitn  for  fraud 
and  deceit,  and  not  upon  contract,  and  om- 
tinues  thus: 

"There  could  be  oo  valid  contract  until  it 
was  ratified  with  a  knowledge  of  tbe  fraud;  and, 
if  a  party  affirms  a  contract  with  knowledge  of 
the  fraud,  he  affirms  it  wholly,  but  not  as  a  con- 
tract made  in  good  faith.  He  does  not  tiiezeby 
waive  his  dain  for  the  damages  caused  by  the 
fraud.  •  *  *  We  think  that  his '  completion 
of  the  drive,  under  sudi  dreumstancea,  was  not 
an  affirmance  of  the  contract  nor  a  waiver  of 
his  ri^t  to  damages  by  reason  of  tbe  fraud, 
and  that,  the  contract  having  been  induced  by 
fraud,  it  is  no  obstacle  to  the  recovery  In  this 
action  of  bis  damages,  to  be  measured  by  what 
the  woA  was  reasonably  worth.  The  complaint 
states  the  entire  case  Bubstantially  as  made  oat; 
and.  as  the  distinctions  between  forms  of  action 
have  been  abolished,  we  do  not  perceive  any  sub- 
stantial objection  to  the  allowance  of  damages 
on  this  basis." 

[4]  Tbe  views  expressed  In  the  above  quo- 
tation are  In  foil  accord  with  reason  and 
Justice,  and  we  adopt  them  In  this  case.  The 
cause  was  tried,  and  the  Jury  was  instructed 
upon  a  theory  not  Justified  by  the  pleadings. 
This  would  not  entitle  the  defendants  to  a 
Judgment  of  nonsuit,  as  urged  by  them,  but 
they  are  entitled  to  a  trial  upon  the  issues  as 
Joined.  The  Judgment  la  therefore  reversed 
and  the  cause  remanded  for  a  new  trlaL 

McBBIDE,  O.  J.,  and  BOBNETTT  and 
BABBI8,  JJ^  ooncnr. 


m  Or.  m 

A8HMUN  V.  NICHOLS. 
(Supreme  Court  of  Oregon.  April  29, 1910.) 

1.  Landlobd  and  Temant  «=»169(1)— Fin-- 
UBB  or  Lanolobd  to  Refaib  afteb  Notxcb 
— Injcbt  to  TERAnr— I^ndlobd's  L<iabil- 

ITT. 

Where  a  landlord  agreed  to  keep  his  prem- 
ises in  repair,  the  law  fastened  upon  him  such 
duty,  and  where  he  violated  that  duty  aft«- 
notice  of  a  dangerous  condition  of  steps  be  is 
liable  la  damages  for  'the  tenant's  personal  in- 
juries caused  thereby,  whirtber  the  injurica  wtr% 
directly  contemplated  in  the  contract  and  tiie 
action  was  purely  contractual,  or  whether  it 
waa  in  tort  tdr  the  landlord's  negligence  or 
whether  it  partakea  of  a  double  nature  under 
the  Code,  depending  up<m  both  tort  and  eontracL 

2.  Landlobd  and  Tenant  ^»169(0>— AaiEB- 
MENT  to  Refaib— Evidence. 

In  an  action  by  a  tenant  against  a  land- 
lord for  personal  injuries  resulting  from  a  de- 
fect ia  steps  of  which  the  landlord  had  notice, 
evidence  fteld  snffident  to  support  a  jury's  find- 
ing of  an  agreement  by  which  the  landlord  was 
to  repsir  whenever  necessary  to  make  the  bufld* 
ing  safdy  habitable. 


^a*V9F  other  cases  >M  ssbm  topio  and  KBT-NUHBIBB  la  all  Key-Hiunbsred  Digests  snd  Xndnws 
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3.  IiAItDLOBD  AMD  TKKAm  •9)189(6)— LUVD- 
LOBD'8  AOBSKICBHT  TO  RSFAIB— GONBZDEBA- 
TION. 

Eridence  held  mffident  to  ihow  that  tbt 
agreement  (Kf  the  landlord  to  make  retain  nec- 
easary  to  make  the  building  aafely  habitable, 
referred  back  to  the  original  contract,  and  waa 
not  without  consideration. 

4.  Landlobd  and  Tenant  ^=>ie9(ll)— Peb- 

SONAZ.  InJTTBIES— DEFSOnTB  STEPS— NOTICE 

— ConTBiBUTOBT  MnauasKOB  —  Question 

roB  the  Jubt. 
In  action  hr  a  tenant  against  a  landlord 
for  personal  Injuriea  resulting  from  dangerous 
condition  of  steps,  of  which  the  landlord's  agent 
had  been  notified,  and  which  steps  he  had  prom- 
ised to  immediately  repair,  requesting  the  ten- 
ant to  use  the  steps  with  care,  the  question  of 
contributor;  n^Iigence  waa  one  for  the  jmy. 

6.  Negzjoenoe  ^119(3)  —  Irjubixs  noM 

Pl^NTIir'S  SUBaXQUKNT  Aon— PUADXHQ 
AND  PBOOF. 

If  one  injured  by  negligence  of  another 
attempts  to  recover  for  suffering  resulting  from 
his  own  aubseiiaent  act  rather  than  the  original 
acddent  and  presents  evidence  of  his  subsequent 
suffering,  defendant,  without  any  pleading  and 
as  a  matter  of  negation,  may  prove  that  part 
or  all  cNt  the  snffuing  TMulted  from  tha  wcond 
injury. 

8.  nuAL  «=»45(3>— ElxoLUSiON  or  Bvidenoe— 
NiCEBsnr  or  STATEUENTfi  Aa  TO  What  Wit- 
ness Wouu)  Ahswbb. 
Before  a  party  can  take  advantage  of  an  er- 
ror in  excluding  evidence,  be  most  state  to  the 
court  what  he  expects  the  answer  of  the  witness 
will  be,  so  that  the  court  may  Imow  whether 
the  answer  excluded  would  have  been  favorable 
to  tile  party  offering  lb 

7.  Tbial  <=>260(1)—Inotbuotions— Refusal 

OF  iKBTBUOnORS  OH  MAITEBS  OOTKBBD  BT 

Othus. 

It  is  not  error  to  refose  a  requested  instruc- 
tion up<m  matters  snffletontly  corned  by  the 
general  charge. 

In  Banc 

Appeal  from  Circuit  Gotirt,  Multnomah 
County;  W.  L.  Bradahaw,  Jndg^ 

On  r^earlng.  Former  oplnlw  adhered  to 
and  Judgment  affirmed. 

For  former  opinion,  see  178  Pac  234. 

This  cause  of  action  arose  out  of  injuries 
received  by  the  plalntUf,  caused  by  the  giving 
way  of  the  basement  st^s  in  a  house  which 
she  was  renting  from  the  defendant,  precipi- 
tating her  to  the  basement  floor,  and  wound- 
ing her  more  or  less  seriously  upon  project- 
ing nails.  The  case  has  been  once  heard  in 
Department  No.  2,  and  now  cornea  up  for  re- 
hearing before  the  full  court 
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John  W.  Reynolds,  of  Portland  (Flegel, 
Reynolds  ft  Flegel,  of  Portland,  on  tbe 
brl^,  for  appellant. 

W.  B.  Shlvely,  of  Portland  (J.  G.  Arnold, 
of  Portland,  on  the  brief),  for  rec^ndent 

BENNKTT,  J.  We  are  met  at  the  thresh- 
old of  the  case  by  tbe  urg«it  claim  of  de^ 
fendant  that  this  Is  an  action  In  tort,  and 
that  the  tenant  cannot  recover  against  the 
landlord  in  such  an  action,  or  indeed  at  all, 
for  personal  injuries  caused  by  a  failure  to 
repair,  even  where  there  Is  an  agreement  on 
the  part  of  the  landlord  to  repair,  but  that 
the  only  remedy  of  such  tenant  Is  directly 
upon  the  contract,  for  the  breach  of  the  same, 
in  which  action  (as  is  claimed)  such  a  per- 
sonal injury  would  be  too  remote,  and  not 
within  the  contemplation  of  the  parties. 

Upon  this  question  of  whether  a  tenant  can 
recover  against  the  landlord  for  a  personal 
injury  under  such  drcumstances,  tbe  au- 
thorities are  very  much  divided.  At  common 
law,  and  even  under  the  Codes,  a  great  deal 
of  labor  has  been  expended,  and  much  learn- 
ing applied  in  the  attempt  to  exactly  and  ac- 
curately define  a  tort  and  to  distinguish  It 
from  a  mere  breach  of  contract  The  reel 
meaning  of  "tort"  has  been  found  so  elusive 
and  nebulous  that  while  many  courts  and 
text-writers  have  attempted  to  fix  exactly  Its 
scope  and  limitations  and  its  relations  to  con- 
tract rights,  yet  none  of  their  definitions  and 
limitations  have  been  found  sufficiently  ac- 
curate to  be  generally  accepted.  88  Cyc.  416. 

In  Hayes  r.  Mutual  Ufe  Ins.  Co.,  125  lU. 
626, 18  N.  B.  822. 1 L.  B.  A.  303,  a  tortious  act 
is  defined  as — 

"The  commission  or  omisaon  of  an  act  by 
one,  without  right,  whereby  another  receives 
some  injury." 

It  Is  sometimes  defined  as  aynonymous  with 
"private  wrong,"  "private  injury,"  or  "dvil 
wrong."  Rhobidas  t.  Goncozd.  70  N.  H.  90, 
47  AtL  82,  61  L.  B.  A.  881*  86  Am.  St  Rep. 
604.  Bishop,  In  hts  work  on  Noncontract 
Law,  after  defining  It  as  a  civil  wrong  In- 
flicted otherwise  than  by  a  mere  breach  of 
contract,  says: 

"To  be  man  nicely  aomiate,  a  twt  is  ontfs 
disturbance  of  another  In  rights  which  the 
law  has  created,  either  fai  the  absence  of  con- 
tract or  in  consequence  of  a  relaUon  which  a 
contract  has  established  between  the  parties." 

In  Ridi  T.  Railway  Co.,  87  N.  Y.  8^  Judge 
Findt  says: 

"We  have  been  unable  to  find  any  accurate 
and  perfect  definition  of  a  tort  Between  ac- 
tions plainly  ex  contractu  and  those  as  clearly 
ex  delicto  there  exists  what  has  been  termed  a 
borderland,  where  the  lines  of  distinction  are 
shadowy  and  obscure,  and  the  tort  and  the  con- 
tract so  approach  each  other  and  become  so 
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Dearly  coiocident  as  to  make  their  practical 
■eparation  aomewbat  diffieolt." 

Perhaps  under  our  code  systems  we  should 
not  attempt  to  place  too  much  stress  upon  a 
somewhat  arbitrary  and  Ul-defined  distinc- 
tion between  torts  and  ccmtracts.  It  Is  a 
theory  of  the  code  procedure  that  a  party 
shall  have  full  redress  for  all  legal  wrong, 
whether  the  wrons  results  from  a  breach  of 
contract  or  frmn  a  breach  of  more  general 
law.  It  la  obvious  that  many  times  and  In 
many  cases  the  Injury  will  depend  partly  up- 
on contract  and  partly  uiton  a  Uat  or  wrong. 
In  an  action  against  a  carrier  of  passragers 
the  right  of  the  Injured  passenger  depends 
oitirely  upon  his  contract  to  be  carried 
safely,  and  he  could  not  recover  without 
such  cmtract  either  expressed  or  Implied, 
and  yet  superimposed  upon  the  contract  la 
the  wrongful  and  negligent  breadi.  causing 
an  Injury  to  his  person,  whldb  was  not  di- 
rectly contemplated  by  the  contract,  and  for 
which  the  contract  provides  no  measure  of 
damages.  To  say  that  the  passenger  must 
separate  the  two,  and  depend  wholly  upon 
the  negligent  wrong,  on  the  one  hand,  or 
the  mere  breach  of  contract  alone  on  the  oth- 
er, would  be  to  deprive  bim  effectually  of  a 
complete  remedy. 

[1]  Id  a  case  like  this  we  think  that  when 
a  landlord  agrees  to  keep  his  premises  In  re- 
pair, the  law  fastens  upon  him  a  duty  to 
keep  that  contract,  and  if  be  violates  that 
duty;  after  notice  of  the  dangerous  condition, 
he  ought  in  principle  to  be  liable  for  what- 
ever injuries  the  tenant  naturally  and  nec- 
essarily receives  from  such  breach  of  duty. 
If  the  only  injury  is  one  directly  contemplat- 
ed in  the  contract,  the  decreased  value  of 
the  use  of  tbe  premises,  the  action  of  the  ten- 
ant would  be  purely  upon  the  contract.  But 
if  the  negligence  of  the  landlord  resulted, 
necessarily  and  naturally.  In  some  further  In- 
jury to  his  person  or  property,  he  may  bring 
an  action,  like  the  one  at  bar,  and  It  Is  of 
little  importance  whether  It  Is  called  tecbnl- 
cally  an  action  on  contract  or  an  action  upon 
the  tort,  or  whether  It  partakes  of  a  double 
nature,  depending  upon  both  tort  and  con- 
tract. 

It  is  trtie  there  are  many  authorities  which 
can  be  dted  against  this  view.  ▲  great 
many  of  these  are  presented  In  the  very  ex- 
haustive brief  of  tbe  learned  attorneys  for 
aivellant  It  may  be  that  In  mere  numbers 
the  burden  of  authority  is  that  way.  But  the 
law  upon  this  point  Is  In  a  state  of  change, 
and  we  think  the  better  rule,  and  that  de- 
clared by  the  majority  of  the  latev  cases,  sus- 
tains a  recovery  by  a  tenant  against  the  land- 
lord for  personal  Injuries  caused  by  a  failure 
to  repair,  where  the  landlord  has  directly 
promised  and  agreed  to  make  the  necessary 
r^lrs,  and  had  notice  of  the  dangerous  con- 
dldon. 


The  auQiorldes  are  w  numerous  on  each 
side  that  it  would  be  unnecessary  labor  to  at- 
tempt to  segregate  and  compare  tbem. 

Among  the  very  late  cases  supporting  the 
rnle  as  we  have  stated  it  are  those  of  Mesh- 
er  V.  Osborne,  75  Wash.  439, 134  Pac.  1092.  48 
L.  R.  A.  (N.  S.)  917,  and  Ehinger  v.  Babl,  208 
Pa.  250,  57  Atl.  672. 

It  la  urged  on  rehearing  that  tbe  Washing- 
ton case,  supra,  does  not  really  declare  this 
doctrine,  but  only  quotes  the  some  from  the 
work  of  Shearman  &  Redfield  on  Negligence, 
but  we  think  the  court  Intended  to  make  that 
quotation  a  part  of  Its  opinion.  The  court 
had  already  said: 

"Where  there  is  a  general  doty,  even  tbou^ 
it  arises  from  the  relation  created  1^  or  from 
the  terms  of  the  contract,  and  that  duty  is  vio- 
lated, either  by  negligent  performance  or  neg- 
ligent nonperformance,  a  landlord  may  be  held 
as  for  a  tort.  Between  landlord  and  tenant,  at 
in  other  relations,  there  is  always  the  general 
duty  to  so  use  one's  own  as  not  to  Injure  an- 
other.'* 

And  then  the  court,  after  reviewing  the  au- 
thorities, quotes,  as  it  seems  to  us,  with  com- 
plete and  expressed  approval,  the  language 
from  Shearman  &  Redfl^d,  as  follows; 

"A  carefnlly  compiled  and  diBcriminating  text, 
after  noting  the  hopeless  oonfiict  of  tbe  autho> 
itics  and  the  hairsplitting  distinctions  Indulged 
by  some  of  the  courts,  uses  the  following  lan- 
guage: 'The  law  on  the  subject  is  In  a  state 
of  tranaition.  Id  some  of  the  earlier  cases  hold- 
ing that  an  action  of  tort  did  not  arise  on  a 
breach  of  the  covenant  in  tbe  ease  prpsonted, 
tbe  general  expressions  used  would  include  the 
proposition  that  no  such  action  could  arise.  But 
it  is  believed  that,  restricting  those  eases  to 
the  issue  presented,  there  is  nothing  to  ex- 
clude general  harmony  on  the  proposition  where 
there  is  a  covenant  by  the  luidlord  to  ke^  the 
premises  in  safe  and  tenantable  condition,  and 
the  landlord  has  Icnowledge  or  notice  of  the  ex- 
istence of  such  defects  as  renders  the  use  of 
tbe  property  in  the  manuer  contemplated  by 
the  lease  dangerous  to  tbe  tenant,  and  the  ten- 
ant, bis  guests  or  family,  suffer  personal  injury 
therefrom  after  a  reasonable  time  for  making 
tbe  premises  safe,  since  such  notice  or  knowl- 
edge, in  the  absence  ot  contributory  negligence, 
the  landlord  is  liable  In  an  action  of  tort  there- 
for. In  those  jurisdictions  where  damages  for 
personal  injuries  are  held  recoverable  against 
the  landlord  for  Injuries  caused  1^  the  want «( 
repsirs  he  had  agreed  to  make,  and  of  the  neces- 
si^  of  which  he  had  been  notified,  it  is  said 
that  the  nature  of  the  covenant  is  such  as  nat- 
urally to  create  a  reasonable  anticipation  that 
the  neglect  to  perform  it  will  probably  be  the 
cause  of  personal  injuries  being  inflicted  on  the 
tenant,  his  guests,  family,  and  servants ;  that 
the  covenant  gives  rise  to  a  corresponding  duty, 
either  to  exercise  such  supervision  as  may  be 
necessary,  or  to  act  with  requiute  promptness 
on  notice,  as  the  case  may  require,  and  that  aa 
action  of  tort  Is  maintainable  for  the  injury  eoa* 
sequent  <m  the  neglect  to  perform  it,  the  cov9> 
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Dant  beiag  set  up  as  a  matter  of  indaconeot. 

'  The  PennBylTanla  case,  supra,  la  almost 
exactl7  on  all  fours  with  this  case.  There 
the  plaintiff  had  discovered  a  crack  In  the 
building  he  was  occupying,  and  had  notified 
the  defendant,  who  was  the  owner  of  the 
building,  and  who  promised  to  have  It  fixed 
right  away.  She  did  not  do  so,  but  put  off 
the  repairing,  and  was  notified  again,  and 
again  promised  to  tabe  care  of  It,  but  did  not 
do  80,  and  the  building  fell  and  caused  a 
serious  damage  to  plaintiff's  goods.  The 
plaintiff  was  nonsuited  in  the  court  below, 
but  the  decision  was  reversed  in  the  appel- 
late court  in  a  careful  and  well-considered 
opinion. 

[2]  In  this  case  we  think  it  clearly  appears 
that  there  was  evidence  from  which  the  jury 
might  find  that  there  was  a  general  contract, 
at  the  time  plaintiff  w^  Into  the  building, 
that  the  defendant  would  make  such  repairs 
from  time  to  time  as  were  necessary  to  make 
the  building  habitable,  and  that  in  pursuance 
of  that  arrangement  plaintiff,  wben  the  steps 
became  unsafe,  went  to  the  defendant  and  to 
his  agent,  and  notified  him  of  the  condition 
the  stepe  were  in.  The  defendant's  Ageat 
came  and  looked  at  the  steps.  Amber  Ash- 
mnn,  dau^ter  of  the  plaintiff,  testified: 

"Well,  he  looked  at  the  steps,  and  he  said  he 

would  have  them  fixed  immediately.'* 

Mr.  De  Graff,  agent  of  the  di^endant,  prac- 
tically admits  this,  saying: 

"When  we  were  at  the  bottom  (of  tiie  step^ 
I  told  her  I  would  order  them  fixed  right  away, 
and  that  she  should  be  careful  in  the  mean- 
time." 

Defendant  hlmaelt  tertlfied: 

"Hr.  De  Graff  had  his  orders  to  repair  every- 
aing  that  was  a  neeewity.'' 

Under  this  evidence  the  Juty  might  w^l 
find  an  agreement  to  repair  whenever  neces- 
sary to  make  the  bnlldtDg  safety  habitable. 

[3]  However.  It  is  urged  that  this  agree- 
ment was  without  consideration,  hut  we  do 
not  think  this  contention  can  be  sustained. 

The  plaintiff,  testifying  In  regard  to  the 
original  contract  to  make  necessary  lepairs. 
cays: 

"I  tM  him  he  w6uld  have  to  have  tiie  house 
kept  in  repair  or  I  emld  not  lire  therc^  and  he 
said  they  woald  keep  It  in  repair." 

And  again  In  cross-examination: 

What  was  neeessary  at  that  time  to  be 
done ;  they  were  wUllog  to  do  to  keep  yon  as  a 
tenant?    A.  Yes;  they  were  wUUng  to  keep  it 

in  repair." 

It  appears  from  the  evidence  that  the  de- 
fendant was  receiving  |2S  per  month  for  the 
WW  of  the  premises,  and  we  think  the  Jury 
180  P.-^ 


could  infer  that  the  agreement  to  fix  these 
particular  stei>s  referred  back  to  the  original 
contract  and  had  reference  thereto,  and  that 
the  continued  occupation  by  the  tenant,  and 
the  payment  of  the  rent,  was  a  sufficient  con- 
sideration. 

Upon  this  question  the  case  of  Ehlnger  v. 
Bahl  from  the  Pennsylvania  Supreme  Court, 
already  dted,  Is  directly  In  point,  in  which 
die  court  said: 

"It  is  argued  there  was  no  valid  contract  to 
repair.  We  think  there  was  a  valid  contract, 
and  a  good  consideration  for  it.  He  was  induc- 
ed to  remain  because  sbe  promised  to  make  sub- 
stantial, possibly  extensive  repairs;  she  se- 
cured a  desirable  tenant  who  would  have  aban- 
doned the  property  that  day  if  she  had  not  mado 
the  promise ;  the  promise  was  not  to  be  perform- 
ed in  the  indefinite  future,  but  the  same  day 
it  was  made.  It  Is  argued  there  was  no  promise 
which  bound  the  tenant  We  think  there  is  a 
reasonable  inference  trf  a  promise  which  tiie  jury 
mi^t  have  drawn  that  he  was  to  remain  and 
pay  rent  for  at  least  a  month  iMiger;  for,  it 
should  be  noted,  be  was  not  bound  to  stay  a  day 
at  the  peril  of  himeelf,  family,  and  goods,  and 
sbe  promised  to  relieve  him  of  the  peril  that  very 
day.  The  mutual  promisee,  if  as  alleged,  con- 
stituted a  sufficient  consideration ;  but,  resting 
wholly  in  parol,  what  they  were  and  what  the 
parties  meant  was  for  the  Jury." 

[4]  The  question  of  contributtur  negllgeno» 
was  cleariy  one  for  the  Jury.  When  plaintiff 
found  the  steps  were  In  a  dangerous  condi- 
tion she  waa  In  the  aetoal  oecupatl(si  of  the 
premlsea  with  her  femtly  and  hooadkiM 
goods.  She  had  the  dKdce  of  remaining  nn<^ 
tU  die  r^wlrs  were  ni84e»  or  attempting  tft 
remove  to  some  other  place.  To  do  the  latter 
she  would  first  have  to  find  a  place  to  whldh 
she  could  rrawve.  She  had  the  landlord's 
general  promlae  to  repair.  She  notified  him 
at  once  about  fb»  dangwous  condition  of  the 
Btega,  and  he  promised  to  repair  than  imme- 
diately. Under  these  circumstances,  accord- 
ing to  her  testimony,  she  remained  on  the 
premises,  using  the  steps  carefully.  We  think 
it  was  dearly  a  question  for  the  jury  as  to 
whether  she  was  negligent  in  so  doing,  and 
as  to  whether  the  defendant  was  n^Ugent  in 
delaying  to  repair. 

The  case  was  analogous  to  the  case  of  a 
servant  who,-  finding  a  dangerous  condition, 
notifies  the  master  of  ttiat  dangerous  condi- 
tion, and,  upon  the  master's  promise,  returns 
to  his  work,  depending  upon  the  master  to  re- 
pair. In  such  cases  It  has  been  generally 
held  that  contributory  negligence  la  a  aoea- 
tion  for  the  jury. 

[S]  There  seems  to  be  only  oue  other  seri- 
ous question  present  In  the  case  at  bar,  name- 
ly, whether  or  not  there  was  reversible  error 
in  the  ruling  of  the  court  excluding  the  tes- 
timony of  Miss  Mayme  Kube.  The  record  of 
the  case  In  that  matter  wai^  as  follows:  Tbe 
witness,  liaving  qualified  herself  as  being  » 
nurse  at  the  hospital,  was  aslrad; 


Digitized  by  Google 


514 


180  PAOIFIO 


RBPORTEB 


(Or. 


"Q.  What  condition  !•  indicated  b7  Uie  chart, 
or  what  do  you  know  from  personal  memory  of 
tiie  foots,  as  to  her  obeying  directions,  or  as  to 
her  being  refractory?  A.  Well,  die  would  re- 
move the  dressings  from  her  legs  when  the 
nurse  asked  her  not  to— 

"Mr.  Arnold  (interrupting) :  Just  a  minute.  I 
do  not  understand  that  there  is  any  carelessness 
or  negligent  treatment  pleaded  in  this  action 
at  all,  and  I  don't  think  that  would  be  compe- 
tent under  the  pleadings  in  the  case.  I  under- 
atand  the  purpose  is  to  show  she  was  careless 
and  negligent  in  treating  herself? 

"Mr.  Reynolds:  Our  object  is  to  explain,  as 
far  as  possible,  to  what  extent  the  condition 
we  find  ia  due  to  the  injury  and  to  what  extent 
it  ia  due  to  other  things.  It  would  all  bear  on 
the  good  faith  of  the  patient  and  explain  the 
results. 

"The  Court:  I  think  the  rule  of  law  ia  that 
you  must  plead  that.  Do  not  understand  the 
court  to  say  that  you  have  not  a  right  to  show 
what  her  condition  was;  but  if  her  condition 
was  brought  abont  by  some  treatment,  you 
should  state  that,  just  the  same  as  if  yoa  claim- 
ed her  condidon  came  from  some  inherent  dis- 
ease she  had.  That  will  be  the  ruling  of  the 
court.   Objection  sustained 

"Ifr,  Reynolds:  I  will  save  an  exception.'* 

We  do  not  think  it  was  necessary  to  plead 
that  part  of  the  Injuries  for  which  plaintiff 
was  complaining  was  caused  by  the  subse- 
quent act  of  the  plaintiff  rather  than  by  the 
original  accident.  Thl^  was  not  "contrlbn- 
tOT7  nc«lig«ice.'*  It  was  slmidy  an  affinntt- 
tlTe  way  of  sbowing  that  part  ol  the  suffer- 
ing of  wbich  plaintiff  bad  complained  in  her 
evidence  did  not  result  frmn  the  acddrait  at 
all,  but  fffun  ber  own  anbsequoit  acts.  It  la 
apparent  that  If  a  man  suffers  a  broken  arm, 

reason  of  tbe  negligence  of  some  other  per- 
son, and  •wttea  be  Is  about  well  breaks  it 
again,  either  willfully  or  acddmtally,  he 
cannot  recorer  fbr  the  second  Injury  fr<Hn  the 
persm  liable  for  the  flrst;  and,  if  he  -At- 
tonpts  to  do  80,  and  presents  to  the  Jury  evi- 
dence of  bis  subsequent  suffering,  the  de- 
foidant,  without  any  pleading  and  as  a  mat- 
ter o£  mere  negati<Mt,  has  a  right  to  prove 
that  part  or  all  of  the  suffering  actually  or 
probably  resulted  from  the  second  Injury. 

This  was  the  conclusion  reached  in  tbe 
<Viniou  of  Mr.  Justice  Benson  In  Theller  v. 
TlUamook  County,  81  Or.  277,  158  Pac.  804, 
where  a  similar  question  was  involved,  and 
with  tbe  reasoning  of  that  opinion  we  are  en- 
tirely satisfied. 

[I]  A  close  question,  bowever,  arises  as  to 
whether  the  defendant  disclosed  sufficiently 
to  the  court  what  tbe  testimony,  which  was 
not  admitted,  would  tiavd  been,  and  whether 
or  not  it  would  have  been  favorable  to  the 
defendant. 

This  court  has  r^ieatedly  held  that  before 
a  party  can  take  advantage  of  an  error  of 
this  kind  be  must  state  to  the  court  what  he 
expects  the  answer  of  tbe  witness  will  be. 
This  ia  not  only  for  the  purpose  of  first  ad- 


vising tbe  trial  court,  but  It  la  also  necessary 
so  that  this  court  may  know  whether  the  an- 
swer excluded  would  have  been  favorable  to 
the  party  offering  it,  and  therefore  would 
justify  a  reversal  and  new  trIaL  For  In* 
stance.  In  this  case  it  might  be  tiiat  In  tba 
event  of  a  reversal  and  new  trial  tills  same 
witness,  being  called  and  permitted  to  testi- 
fy, might  say  that  she  knew  nothing  fiartber. 
or  that  they  were  about  to  take  tbe  bandages 
off  anyway,  and  It  did  not  make  any  differ- 
ence in  ber  condition. 

It  will  be  noticed  the  court  made  no  order 
excluding  the  answer  of  the  witness  already 
given,  and  there  was  no  offer  to  show  ttiat 
she  could  have  testified  to  any  further  fact, 
or  whether  her  testimony  would  have  been  fa- 
vorable to  the  defendant. 

In  the  case  of  Hill  v.  McCrow,  88  Or.  290, 
170  Pac.  306,  a  questlim  was  presented  al- 
most exacUy  similar,  and  the  record  was 
much  In  tbe  same  condition.  A  witness, 
having  been  asked  if  be  bad  had  a  conversa- 
tion with  a  certain  Mr.  Keyt,  was  aaked: 

"  'State  to  the  court  now  what  the  conversa- 
tion was.'  Counsel  for  plaintiff  objected  as  la- 
competent,  immaterial,  and  irrelevant,  and  a 
matter  after  tbe  transaction  was  closed>  There- 
upon connsel  for  defendant  stated :  *If  tbe  court 
please.  It  Is  like  this:  They  are  claiming  a 
W.  E.  Davidson  tt  Oo.  was  tbe  owner  of  this 
note,  and  Ur.  Keyt  was  trying  to  arrange  a  dia- 
posal  of  tiiat  note  to  Mr.  HeCrow.  TbMt  is 
what  we  wished  to  show.  •  •  •  This,  ef 
course,  occurred  the  day  before  Hill  daims  to 
liave  got  the  note.' " 

The  court  sustained  the  objection,  to  which 
an  exception  was  saved.   Upon  appeal  tbe 

court  said: 

"Tbe  record  does  not  disclose  what  the  an- 
swer of  the  witness  would  have  been  had  he 
answered.  The  offer  ia  a  general  statement  of 
the  fact  that  it  was  expected  to  show,  but  it 
does  not  appear  whether  tbe  evidence  of  the 
witness  would  prove  such  fact  or  not  *  *  • 
We  cannot  say  from  tbe  record  that  there  was 
any  material  evidence  excluded,  ot  that  there 
was  any  prejudlcjal  error." 

To  the  same  effect  la  Kelley  Hlghfldd, 
IS  Or.  277, 14  Pac.  744,  Strickler  t.  P.  By..  L. 
ft  P.  Co.,  79  Or.  926,  144  Pac.  1193,  155  Pab. 
1195,  and  many  other  Or^on  cases. 

It  is  tbe  opinlfMi  of  a  majtnrlfy  of  tbe  court 
that  tbe  d^sndant  did  not  crane  wltbln  tiie 
rule^  thus  so  frequoitly  laid  down  by  this 
court,  in  sbowli^  tbat  testlmcmy  favorable  to 
tbe  dtf  endant  was  actually  ezduded  by  tbe 
court 

[7]  Tbe  same  question  was  sought  to  be 
raised  by  an  Instruction  requested  by  tbe  de- 
f^dant.  While  tbe  Instruction  asked  fin- 
was  not  given,  the  court  seems  to  bave  suffl- 
clently  covered  tbe  same  proposition  by  Its 
general  dmrge.  In  whldi  the  court  said: 

"It  is  tb^fore  necessary  for  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  tbat 
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any  injur?  or  aOment  from  vhlch  she  may  ba 
suffering  were  caused  by  the  defendant's  negU' 
gence  before  she  can  recover  any  damages  there- 
for, and  if  it  shonld  appear  from  the  evidence 
that  any  of  plaintiff's  suffering  may  be  attrib- 
uted to  some  othbr  cause  than  the  negligence  of 
the  defendant,  then  she  is  not  entitled  to  have 
■och  particular  considered  in  ytmr  appraisement 
of  damages." 

Tbere  being  no  reversiUe  error,  our  for- 
mer (^iDioD  la  adhered  to,  and  the  Judgment 
Is  afflnned. 


(92  Or.  ») 

JACOBS  T.  JACOBS. 

{Supreme  Court  oi  Oregm.   May  %  1919.) 

1.  Pabtition  ^s^lO— Natuu  or  Pbocbediko. 

A  suit  for  the  partitkm  of  real  property  is 
a  atatutory  jwoceedlng. 

JUDQHSKT  «?>faO— BU  ADJUDIGATA— Db- 

vBNSU  Which  MzaHx  bavb  bern  Ubokd. 
One  who  sued  for  the  partition  of  real  i«op- 
«rty  under  U  O.  L.  {f  435,  436,  440.  441,  his 
pleadings  being  silent  aa  to  rents,  issues,  and 
prints,  cannot  complain,  in  a  subsequent  action 
by  the  defendant  for  rents,  issues,  end  profits, 
that  the  plaintiff  should  have  set  up  such  mat- 
ter in  tiis  answer  in  the  [Mirtition  suit. 

8.  PABrmow  «s»10,  8ft— Natube  of  Pboceed- 
tSQ  —  TssuBs  —  Incidental  Relief— Rents 
AND  Pboceeds. 
The  primary  purpose  of  L.  O.  L.  |S  435, 
436,  440,  441,  relating  to  partition,  ia  to  ascer- 
tain and  determine  the  title  to  nal  iffoperty 
imly;  and,  whUe  it  may  be  true  that  under 
proper  allegatiMiB  the  question  of  rentala  and 
proceeds  would  beccnne  an  inddrat  to  a  parti- 
tieo  Bait  and  could  be  settled       a  decree,  in 
the  abaoioe  of  pn^r  allegations,  such  ques- 
tions  could  not  be  adjudicated. 

Department  2. 

Appeal  from  Circuit  Court,  Linn  County; 
George  G.  Bingham,  Judge. 

Action  by  Mary  Jacobs  against  John  Ja- 
cobs. From  a  Judgment  in  favor  of  plain- 
tUf,  defendant  appeals.  Affirmed. 

The  plaintiff  alleges  that  between  Novem- 
ber 24,  1914,  and  May  22,  1916.  she  was  the 
owner  in  fee  simple  of  an  undivided  one- 
third  Interest  in  the  Calvin  P.  and  Eliza- 
beth Jane  Burfehart  donation  land  claim  In 
Unn  county;  that  the  defaidant  was  the 
owner  of  an  undivided  two-thirds  interest 
therein;  and  that  between  the  dates  men- 
tioned the  defendant  excluded  the  plaintiff 
therefrom,  and  held  and  enjoyed  the  sole 
possesion  thereof,  and  leased  and  rented 
the  same,  collected  the  rental,  retained  and 
ctmverted  the  proceeds  to  hie  own  use,  and 
now  refuses  to  account  to  the  plaintiff  there- 
for, or  to  pay  to  the  plaintiff  her  share 
thereof,  of  which  the  reasonable  value  Is 


$500,  and  for  which  demand  has  bera  made. 

The  defendant  made  a  general  and  qpedf- 
Ic  denial  of  every  allegation  in  the  com* 
plaint,  and  for  a  first  further  and  separate 
answer  alleged  that  until  November  24, 1914. 
he  was  the  sole  owner  of* the  land;  that 
prior  to  that  time  he  and  the  i^alntlff  were 
husband  and  wife;  that  on  the  date  men- 
tioned she  brought  suit  for  divorce.  In  which 
the  court  rendered  a  decree  In  her  favor 
and  gave  her  an  undivided  one-third  Inter- 
est in  the  said  real  estate ;  that  at  the  time 
of  the  decree  the  plaintiff  and  the  d^todant 
were  residing  thweon  and  in  poasession  of 
the  land;  and  that  after  the  divorce  the 
plaintiff  left  the  farm  and  has  never  return- 
ed. The  defendant  also  avers  that  between 
the  alleged  dates  he  remained  In  possession 
of  all  the  lands,  without  objection  by  the 
plaintiff,  and  paid  taxes  thereon.  As  a 
second  further  and  separate  answer  and  by 
way  of  estoppel  the  defendant  alleges  that 
CO  April  1,  1916,  as  plaintiff,  he  commenced 
a  suit  in  the  drcnlt  court  of  Linn  county 
against  this  plaintiff  as  defendant  therein, 
for  a  partition  of  the  lands  described  In  the 
complaint,  alleging  that  he  was  the  owner 
of  an  nndlTtded  two-thirds  Intovst;  that 
the  plaintUf  here  owned  an  undivided  one- 
third  Intere^d:  ther^  and  that  audi  lands 
could  be  dlylded,  and  aakM  the  court  to  ap- 
point referees  tor  that  purpose.  The  plain- 
tiff ha«  appeared  in  that  suit,  and  admitted 
the  aHegations  of  the  complaint  Thereaft- 
er the  court  amminted  refwees  to  make  the 
partition,  and  on  June  26,  1916,  they  filed 
th^r  report,  which  was  confirmed  by  the 
court  One-third  of  the  land  was  then  set 
off  by  decree  to  the  plaintiff,  Mary  Jacobs, 
to  be  held  by  her  in  severalty,  and  the  re- 
maining two-thirds  to  the  defendant  John 
Jacobs,  to  be  held  by  him  in  the  same  man- 
ner. 

The  defendant  alleges  that  the  circuit 
court  had  jurisdiction  of  the  parties  and  of 
the  lands,  and  was  entitled  to  settle  all 
questions  of  ownership,  Including  that  of 
,  rents  and  profits  during  the  period  that  the 
lands  were  owned  and  held  by  the  plaintiff 
and  the  defendant  as  tenants  in  common ; 
that  at  the  time  of  the  partition  suit  and 
while  It  was  pending  Mary  Jacobs  had 
knowledge  of  the  rental,  and  made  no  claim 
for  the  amount  thereof;  that  she  could  and 
should  have  set  up  this  matter  in  her  an- 
swer to  the  complaint  In  the  former  suit ; 
that  all  of  such  questions  should  have  been 
litigated,  tried,  and  determined  In  the  par- 
tition suit,  and  that  by  reason  of  her  failure 
and  neglect  the  plaintiff  Is  now  estopped  to 
make  any  claim  or  prosecute  any  action  for 
the  alleged  rwts  and  proceeds. 

A  demurrer  to  the  defendant's  second  fur- 
ther and  separate  answer  was  sustained. 
The  plaintiff  replied,  and  after  hearing  the 
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teetlmoDy  the  Jury  retorned  a  verdict  In  ta- 
vor  of  the  plaintiff,  upon  which  Judgment 
was  entered,  and  from  wliich  the  def^idant 
appeals,  claiming  that  the  court  erred  In 
sustaining  the  demurrer  and  In  rendering  a 
Judgment  on  the  verdict. 

J.  K.  Weatherfwrd,  of  Albanj  (Weatberford 
ft  Wyatt,  of  Albany.  »  the  briefs),  for  ap- 
pelant 

W.  S.  lUsley,  of  Albany  (W.  R.  Bllyen,  of 
Albany,  on  the  briefs),  tor  respondent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  [1 , 21  There  la  no  merit  in  the  de> 
fendant's  contention.  A  suit  for  the  parti- 
tion of  real  property  is  a  statntwy  proceed- 
ing.  Section  43S,  L.  O.  provides: 

"Whw  several  persons  hold  real  property  as 
tmants  in  common,  hi  whSdi  one  or  more  of 
them  have  an  estate  of  Inheritance,  or  for  life 
or  years,  or  when  severs!  persons  bold  ss  ten- 
ants in  common  a  vested  remainder  or  reverrion 
in  any  real  property,  any  one  or  more  of  tbem 
may  maintain  a  suit  for  the  partition  of  sucii 
real  property,  according  to  the  re^tective  rithts 
of  the  persons  interested  thereio,  and  for  s  sale 
of  sadi  property,  or  a  part  of  It,  If  it  appears 
that  a  partition  cannot  be  had  without  great 
prejudice  to  the  owner." 

Section  4S8  qiedfles  that: 

"The  interest  of  all  persons  In  the  property, 
whether  such  persons  be  kaown  or  unknown, 
■hall  be  set  fortli  in  the  complaint,  specifically 
and  particularly,  as  far  as  kuawn  to  the  j^ain- 
tiff.  •  • 

Section  440  reanlres  that,  "The  defendant 
shall  set  forth  in  his  answer  the  nature  and 
extent  of  his  Interest  In  the  property."  Sec- 
tion 441  Is  as  follows: 

"The  rights  of  the  several  parties,  plaiDtiff* 
as  well  as  defendants,  may  be  pnt  in  issue,  tried, 
and  determined  In  such  suit,  sad  where  a  de- 
fendant fails  to  answer,  ot  where  a  sale  of  the 
property  is  necessary,  the  title  shall  be  ascer- 
tained proirf  to  the  satisfaction  of  the  court 
before  the  decree  fw  partition  or  sale  is  given." 

These  sections  of  the  Oode  do  not  treat  of 
or  deal  with  the  questloD  of  rents.  Issues, 
and  profits,  which  are  personal  property. 

As  plaintiff  In  the  partition  salt  the  de- 
fendant here  was  the  moving  party,  and  the 
only  tsBue  raised  by  his  complaint  was  the 
division  of  the  property  according  to  the  in- 
terests of  the  respective  owners.  To  that 
complaint  Mary  Jacobs  answered,  admitting 
that  John  Jacobs  was  the  owner  of  an  un- 
divided two-thirds  interest  In  the  lands,  and 
that  she  was  the  owner  of  an  undivided  one- 
third  Interest  As  a  matter  of  fact,  the 
decree  was  one  by  consent  as  to  the  Interest 
of  each  party  In  the  land,  the  partition  there- 
of, and  the  appointment  of  referees  to  make 
the  division.  There  was  no  allegation  In  the 
complaint  about  any  issues  or  profits  or  the 


rent  of  the  land,  and  there  was  nothing  said 
about  those  items  In  the  answer.  Whatever 
may  have  been  the  province  or  the  duty  of 
the  court  if  such  Issues  had  been  raised  and 
litigated  by  John  Jacobs  In  the  partition 
suit,  the  fact  remains  that  he  did  not  elect 
to  present  them,  and  he  has  no  right  to  com- 
plain because  they  were  not  raised  by  Maiy 
Jacobs  in  her  answer. 

[3]  The  primary  purpose  of  the  statute  is 
to  ascertain  and  determine  the  title  to  real 
property  only;  and,  while  it  may  be  true 
that  under  proper  all^ations  the  question  of 
rental  and  proceeds  would  become  an  Inci- 
dent to  a  partition  suit  and  could  be  settled 
by  a  decree,  In  the  absence  of  proper  auc- 
tions such  questions  could  not  be  adjudicated. 

"PlatntUE  may,  as  sn  incident  to  the  proceed- 
ing for  partition,  seek  and  obtain  relief  in  ad- 
dition to  that  obtainable  In  a  partition  at  law 
and  necessary  to  a  complete  adjustment  of  all 
matters  arising  out  of  the  cotoiancy,  such  as 
an  accounting  ftir  mmeys  iiaid  tor  improvements 
or  received  by  defendants  as  rents  and  profim. 
*  *  *  It  is  snffident  for  our  prespnt  purpose 
to  say  that  for  wbatsoerer  relief  plaintiff  seeks 
other  tiian  that  et  the  partitioning  of  the  proQ- 
erty,  be  most  in  his  complaint  make  the  allega- 
tions necessary  to  sustain  it  If  no  allegatlGn  is 
made,  no  rdlef  can  be  granted,  and  If  an  sl- 
legation  Is  made,  it  must  tail  unless  it  would 
be  suffident  if  it  were  employed  in  an  iBdepend* 
ent  aetiOD.*'  80  Gre.  21S,  sectloa  11»  and  aa- 
thorities  tbsts  dted. 

In20B.aL.78S,tlieralela  thus  laid 
down : 

"It  Is  a  well-afllnned  ininel^  of  law  tiut  a 
Judgment  or  decree  in  a  partition  suit,  wbes 
the  conrt  has  jurisdiction  over  the  parties  aad 
the  subject-matter,  is  as  conelosive  between  the 
parties  upon  all  the  material  issues  in  the  case 
which  the  court  was  called  upon  to  examine, 
and  which,  under  the  pleadings,  were  tried  and 
determined,  as  are  judgments  la  other  acttons." 

And  In  volume  IS,  p.  004,  of  the  same 

we  find : 

**lf  the  same  evidence  would  sustain  both, 
the  two  actions  are  considered  the  same,  and  the 
judgment  in  the  fbrmer  Is  a  bar  to  tlie  subse- 
quent actioD,  although  the  two  actions  are 
different  in  form.  lU  however,  different  proob 
would  be  required  to  sustain  the  two  actions,  a 
judgment  in  one  is  no  bar  to  the  other.  It  has 
been  said  that  this  method  fs  the  best  and  most 
accurate  test  as  to  whether  a  former  judgment 
is  a  bar  in  subsequent  proceedings  between  the 
same  parties^  and  it  has  even  been  J— ifn***^ 
as  infallible.'' 

The  questicm  of  rents  and  profits  .was  not 
within  the  pleadings  In  the  partition  suit  or 
adjudicated  by  the  decree  In  that  proceed- 
ing. The  Jndisment  of  the  circuit  court  Is 
affirmed. 

McBRTDB,  O.  J.,  and  BQAM  and  BEN- 
NETT, JJ.,  concQX^ 
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NEILSON  T.  TITLE  GUARANTY  &  SURE- 
TY CO.  et  nL 

(Supreme  Court  ol  Oregon;    April  29,  1910.) 

1.  FucADiKo  Ahswbb— Btidbrtubt 
Mattbs. 

Id  suit  to  oompd  the  applIcatioB  of  mnnicl- 
pal  warrants  to  satisfaction  of  certain  jadg- 
menta,  where  answer  of  certain  defendants 
l^ed  partnership  with  judgment  debtor  and  in- 
terest in  the  warrants,  the  ntalcins  of  an  order 
requiring  such  answer  to  be  made  more  definite 
bf  aettiog  forth  nature,  character,  and  amount 
of  consideration  or  capital  furnished  by  each 
partner  wis  error;  audi  details  bdns  merely 
eridentianr. 

2.  Pleading  «=»367(S)— Okdee  Stbikjno  otrr 

AkSWEB— FAILtTBE  TO  MaES  MOBB  DEflNITS 

— Sebvicb  of  Obdbb. 
Where  order  required  answer  to  be  made 
more  definite  b;  amendment  nade  within  atipo* 
lated  time  from  service  order  upon  defend* 
ants,  it  was  error  to  strike  answer  from  files 
upon  defendants^  failure  to  amend  answer, 
where  order  was  never  served  upon  them. 

8.  Pleadiwo  <t=32B0— Aksweb— Amendmebt- 
Unihtentionai.  Denial. 
In  application  to  compel  application  of  mu- 
nicipal warrants  to  satisfaction  of  certain  Jndff* 
ments.  where  complaint  alleged  that  certain  de- 
fendants claimed  an  intereet  in  the  wuTanta,,the 
court  errooeously  refused  such  defendants  pn>- 
mission  to  amend  their  answer  so  as  to  a^lt 
Bucb  allegations  instead  of  denying  than;  it 
being  apparent  that  aueh-  denial  was  tuluten- 
tionaL 

Department  1. 

Appeal  from  <Xrcalt  Court,  Moltnomah 
Coonty;  Geo.  W.  Stapleton,  JTodfa 

Salt  by  WllUiun  NeiUon  against  the  Title 
Guaranty  &  Surety  Company  and  others. 
Decree  fw  ]^iBti^  and  d^endant  N.  M. 
Moody  appeals.  Remanded,  wttb  directtona. 

Hits  Is  a  salt  to  compel  the  application  of 
certain  municipal  warrants  of  the  city  of 
Rainier  to  the  satisfaction  of  certain  Judg- 
ments, and  to  determine  the  rights  of  the 
several  litigants  In  and  to  such  warrants. 
The  history  of  the  Involved  transactions,  as 
developed  by  the  record,  is  about  as  follows: 
In  the  year  1909,  the  defendant  Masters  en- 
tered into  a  contract  with  the  city  of  Rainier 
for  the  paving  of  certain  streets,  in  which 
contract  the  defendants  Howard  and  Moody 
were  silent  partners  with  Masters.  When 
the  work  was  completed,  a  controversy  arose 
between  Masters  and  the  city  as  to  the  bal- 
ance due  under  the  contract.  Thereupon  in 
June,  1917,  Masters  began  an  action  in  the 
federal  court  against  the  city  to  recover  aU 
alleged  balance  of  $13,180,  in  which  he  ob- 
tained a  Judgment  for  the  amoimt  claimed. 
In  1911,  after  the  cessation  of  work  upon  the 
municipal  ctmtract  above  mentimied.  Masters 


entered  into  a  contract  with  the  plalntUf 
Neilson  wherry  he  undertook  to  clear,  plow, 
and  prepare  certain  lands  near  Mosler,  Or., 
tor  the  planting  of  an  orchard.  To  Insure 
the  performance  of  the  work.  Masters  gave 
Neilson  an  undertaking  with  the  defendant 
Title  Guaranty  &  Surety  Company  as  sure^. 
Masters  began  work  upon  this  contract,  but 
later  abandoued  it,  and  left  the  state,  and- 
Neilson  began  litigation  against  Masters  and 
the  Title  Guaranty  &  Surety  Company,  In. 
which  he  sought  to  recover  damages  for  the 
breach  of  the  contract  This  action  was 
twice  tried  In  the  circuit  court,  resulting  b<)th 
times  In  Judgments  in  &vor  of  Neilson.  and 
eacb  time  the  Judgment  was  reversed  upon 
appeal.  72  Or.  468,  X4&  Pac.  1132,  and  81 
Or.  422,  16ft  Pac  1161.  Thereafter  Nellsou 
prosecuted  his  acdon  against  Masters  only, 
securing  service  of  qonunons  by  publication, 
and  a  Judgment  default.  The  Title  Guar- 
anty &  Surety  Company  also  began  action 
against  Masters,  in  which  it  soui^t  to  re- 
cover the  moneys  expended  by  it  in  the  liti- 
gation above  referred  ta  In  this  case,  also^ 
the  service  of  summons  was  by  publication, 
and  the  Judgment  went  by  defiiult.  What 
eacih  of  these  laat-moiti(med  actions  was  be- 
gun, the  actloa  of  Masters  against  the  city 
of  Rainier  was  pendli^  and  undisposed  of, 
in  the  federal  court.  In  the  case  of  Neilson 
V.  Masters,  the  substituted  service  of  sum- 
mons was  based  npcm  an  affidavit,  which  al- 


*^at  a  cause  of  action  exists  in  favor  <tf  die 
plaintiff  and  against  the  defendant  above  named, 
and  the  subject  of  .the  action  Is  to  recover  dam- 
ages for  the  breach  of  that  certain  contract 
wherein  defendant  promised  to  dear  and  plow 
lots  1  to  12  inclnsive,  of  Ruena  Vista  Orchards, 
situated  In  Mosler,  Wasco  connty,  Or.,  and  that 
{ the  defendant  has  caused  a  writ  of  attachment 
I  to  issue  out  of  tiie  above-entitied  court  to  the 
sheriff  of  Columbia  county,  and  that  the  said 
^riff  has  duly  attached  any  and  all  moneys 
due  or  owing  truu  the  city  of  Rainier  to  the 
defendant  above  named.  That  said  debt  due 
'  from  the  said  dty  of  Rainier,  to  the  defendant 
herein,  is  now  the  subject  certain  litigation 
now  pending  In  the  United  States  District  Court 
for  the  District  of  Oregon.** 

This  allegation  Is  followed  by  a  detailed 
statement  of  the  facts  constituting  the  cause 
of  action,  and  averments  which  go  to  show 
that  the  defendant  Is  not  within  the  state  of 
Oregon,  but  resides  and  la  within  the  state 
of  Washington.  The  only  reference  to  any 
property  In  Oregon  belonging  to  the  defend- 
ant Is  In  the  quotation  above  set  out. 

In  the  case  of  TlUe  Guaranty  &  Surety 
Company  v.  Masters,  the  affidavit  upon  which 
the  order  for  publication  of  summons  is  bas- 
ed Is  too  long  to  be  set  out  here ;  but  It  con- 
tains, after  a  recital  of  the  facts  constituting 
the  cause  of  action,  allegations  that  the  de- 
fendant was  not  within  the  state  of  Oregon, 
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and  wu  a  resident  of  Qlennl^  Alcona  coun- 
ty, Mich.,  at  tbe  date  of  making  the  affldarlt, 
and  that  serrlctf  of  sunmums  could  not  be 
had  othet  than  by  publtcatloo.  The  affldarlt 
is  silent  as  to  whether  or  not  the  defendant 
has  any  property  within  the  state  of  Oregon. 

The  complaint  In  the  instant  case,  after  re- 
4dtlng  the  rendition  and  docketing  of  plain- 
tiff's judgment,  Including  a  Judgment  against 
the  dty  of  Rainier,  aa  garnishee  defmdant, 
allies  that  plaintiff  took  the  necessary  steps 
to  entitle  him  to  demand  a  warrant  for  the 
amount  of  his  Judgment,  from  the  city  of 
Rabder,  and  made  auch  demand,  which  was 
refused.  There  is  then  set  out  the  sub- 
stance of  certain  proceedings  In  mandamus 
which  were  had  by  the  plaintiff  in  the  case 
of  Masters  v,  C3ty  of  Rainier,  In  the  federal 
court,  to  compel  the  dty  to  issue  to  that 
plaintiff  warrants  in  satlsftiction  ot  his  Judg- 
ment theretofore  obtained  In  ttiat  court,  and 
that  It  was  agreed  between  the  several  Judg- 
m«it  creditors  already  nuned.  by  their  sev- 
eral attorneys,  tbzt  Ndlson  and  Title  Guar- 
anty A  Sur^  Company  would  recopdze  the 
prior  right  at  the  defendant  R.  C  Nelaffii  and 
R.  O.  Wrl^t,  attorneys  for  Masters,  to  the 
sum  of  $<I,42&U  as  attom^'s  ffees  in  the  fed- 
eral court  litigation,  and  that  Nelson  and  the 
Title  Guaranty  &  Surety  Ccanpany  should  as* 
sert  the  claims  of  their  judgments  only  as  to 
the  balance  of  the  money  paid  by  the  city  In 
satisfaction  of  Masters'  judgment  against  it. 
The  city  <tf  Rainier  and  the  defendant  Nel- 
son also  entered  into  an  agreement,  In  pur- 
suance of  the  foregoing  understanding,  that 
the  dty  diould  issue  three  warrants,  payable 
to  B.  G.  Nelson,  as  attorney  for  Masters,  In 
the  respectlTe  amounts  of  «4,426.15, 16,704.26, 
and  $2,040.96,  to  be  deUvered  to  the  derk  of 
the  fedonl  court,  who  should  deliver  than 
to  Ndson  to  be  by  him  held  in  trust  for  the 
benefit  of  the  several  parties  and  whomsoever 
dae  might  have  any  intmst  In  than.  It  Is 
farther  averred  that  Nelson  still  holds  the 
warrants,  and  refuses  to  assign  them  to  tbe 
other  parties  to  die  agreement.  In  accordance 
with  the  terms  thereof  although  all  the 
precedent  conditions  have  been  performed. 

^e  only  place  In  the  complaint  wherein 
the  appellant,  Moody,  is  motioned.  Is  par- 
agraph 11,  whldi  reads  thus: 

"(11)  Plaintiff  further  alleges  that  he  has  been 
informed  and  believes,  and  upon  audi  informa- 
tios  and  belief  aUeses,  tbat  the  defendanu 
Moody  and  Howard  now  assert  and  claim  to 
have  some  interest  In  the  warrants  thus  isiaed 
by  said  dty  of  Rainier  in  satisbiction  of  said 
judgments,  but  plaintiff  is  unable  to  state  tbe 
exact  interest  or  daim  alleged  or  asserted  by 
said  defendants  therein,  and  plaintiff  is  further 
informed  by  defendant  Ndson  that  his  refusal 
'to  deliver  said  warrant  to  plaintiff  is  by  reason 
of  said  daim  made  upon  him  by  said  defendants 
Moody  and  Howard." 

The  prayer  uAa  that  defendants  Howard 
and  Moody  answer  and  set  up  tbe  exact 


claim  or  interest  which  they  may  have  In  the 
warrant  for  $6,704.26,  and  that  such  daim  be 
decreed  to  be  Invalid ;  that  defendants  Mas- 
ters and  Nelson  be.  decreed  to  have  no  inter- 
est in  said  warrant;  that  plaintiff  be  de- 
creed to  be  the  owner  and  entitled  to  the  pos- 
session thereof;  that  Nelson  be  directed  to 
deliver  it  to  plaintiff  in  satisfaction  of  his 
judgment  agahut  Blasters ;  that  Title  Guar- 
anty &  Surety  Company  be  required  to  take 
the  necessary  st^s  to  entitle  them  to  the 
ownership  and  possessiOD  of  the  warrant  for 
$2,049.05;  and  that  Nelson  be  restrained 
from  negotiating  either  of  such  warrants  or 
disposing  tho^f,  otherwise  than  as  prayed 
In  the  complaint. 

To  this  complaint,  the  defendants  Moody 
and  Howard  answered  Jointly,  admitting  par- 
agraphs 1  and  2  thereof;  which  allege  tbe 
corporate  diameter  of  tbB  dty  of  (Rainier 
and  Title  Guaranty.  &  Surety  Company  and 
meet  the  other  allegations,  Indudlng  para- 
graph 11,  supra,  with  a  general  denlaL  This 
Is  followed  by  an  afflrmatlTe  answer.  In 
which  it  la  aliased  that  these  defendants  and 
Mastors  entered  into  a  spedal  partnership 
relating  to  Masters'  contracts  for  paving 
streets  in  Rainier,  tbe  terms  ot  wliidi  «re 
srt  out  as  follows: 

"That,  without  any  formal  writing  thereof 
and  tlierefor,  it-  was  tlien  and  there  mutually 
agreed  by  and  between  the  defendants  Masters, 

Howard,  and  Moody  that  each  of  said  three 
defendants  should  furnish  and  provide  cash  or 
valuable  coonderation  to  the  extent  of  one-third 
of  the  total  capital  required,  or  which  should  be 
required  or  used,  to  perform  the  aforesaid  agree- 
ments thus  executed  by  and  between  tbe  said 
dty  and  the  defendant  Masters  for  himself  and 
these  defendants.  ^Hiat  tbe  defendants  Howard 
and  Moody  did  perform  tiieir  agreement  with 
defendant  Masters  and  with  each  other  in  re- 
spect to  eadi  providing  hla  aforoudd  proportion 
of  capital  for  said  undertaking  wltii  Uie  dty 
Rainier." 

It  is  then  alleged  that  a  subsequent  ar- 
rangement was  made  between  them,  whereby 
it  was  agreed  that  Masters  and  Howard 
should  each  have  'o/sa  Interest  In  the  bad- 
ness, and  Moody  I'/bs. 

Recitals  follow,  regarding  the  action  pros- 
ecuted by  Masters  in  the  federal  court,  in 
which  they  say  Masters  was  acting  for  him- 
self and  as  trustee  for  them;  that,  after 
Judgment  was  obtained  therein,  Masters  and 
Howard  assigned  their  Interests  in  such  judg- 
ment to  defendant  Moody ;  and  that  defend- 
ant Nelson  had  notice  of  such  assignments. 
They  concede  that  the  warrant  for  $4,426.15 
rightfully  belongs  to  Nelson  and  Wright,  and 
assert  that  the  remaining  two  warrants  be- 
long to  Moody,  and  pray  tor  the  dismissal  of 
the  suit. 

On  June  25,  1918,  plaintiff  filed  tbe  fal- 
lowing motion: 

"Comes  now  the  plaintiff  and  moves  the  court 
fw  an  order  reQuiring  defendants  Howard  and 
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Moodr  to  amend  their  amended  annror  and  par- 
ticularly paragraph  2  o£  thtir  second  furthtf 
and  aerate  anawer  theraa,  and  to  make  the 
aame  more  definite  and  certain. 

"First  By  setting  forth  in  greater  detail  and 
1q  more  specific  terms  the  amount,  if  any,  of 
cash  capital  or  funds  contributed  or  furnished 
by  each  of  defendants  Howard  and  Mood?  to 
defendant  Masters,  but  if  no  cash  was  famished 
or  contributed  by  said  defendants,  or  either  of 
them,  but  in  Ilea  thereof  valuable  condderatiims 
were  fnmlshed  or  contributed,  then  to  set  forth 
the  exact  nature  of  sudi  valuable  considerations, 
and  further  to  set  forth  when  and  where  snch 
valuable  considerations  or  said  cash  were  fur- 
nisfaed  to  said  Masters. 

"Second.  Plaintiff  further  moves  the  court  to 
require  said  defendants  'to  amend  said  para- 
graph and  to  make  the  same  more  definite  and 
certain,  by  setting  forth  wheth»  the  notices  or 
information  to  said  city  of  Rainier  as  pleaded 
in  lines  26  to  28  of  page  3,  and  lines  1  to  4  of 
page  4  of  said  amended-  answer  were  in  writing, 
and  if  so  by  whom  end  to  whom,  or  to  what 
officer  or  agent  of  said  dty  the  same  were  given, 
and  the  dates  ui  ddivery  of  such  notices  or  in- 
fbmation." 

On  June  S8,  1918,  plaintiff  filed  tills  mo- 
tion: 

"Oomea  now  the  plaintiff  and  moves  the  court 
for  an  order  reqniring  defendants  Howard  and 
Moody  to  amend  their  amended  answer,  particu- 
larly paragraph  2  of  their  second  further  and 
aeparate  answer  therein,  and  to  make  the  same 
more  d^nite  and  certain,  in  thia,  by  setting 
fftrth  in  gnater  detail  and  in  more  specific 
terms,  and  to  state  definitely  whether  or  not  the 
defendants  Howard  and  Moody  were  to  provide 
cash,  and.  if  so,  how  much,  or  whether  the 
defendants  Howard  and  Moody  were  to  provide 
other  valuable  considerations,  and,  if  so,  the 
nature  and  extent  and  character  of  sach  valu- 
able considerations,  and  whether  such  valuable 
conslderationa  consisted  of  services  and  labor 
or  material;  also,  to  state  in  greater  detail  and 
in  more  spedflc  terms  the  exact  nature,  kind, 
character,  and  description  of  the  capital  pro- 
vided or  furnished  by  each  of  said  d^endanta  in 
said  undertaking  of  said  Masters  with  said  ci^ 
at  Rainier. 

"The  purpose  of  this  motion  being  to  require 
said  defendants  to  state  in  exact  and  definite 
language  and  terms  whether  or  not  said  defend- 
ants Howard  and  Moody  furnished  the  said  Mas- 
ters cash,  and,  if  so,  bow  much,  or  whether  said 
defendants  ftimlshed  labor,  material,  or  services, 
and,  it  so,  the  kind,  diameter,  and  nature  there* 
of,  and  value  of  tiie  same  to  the  end  that  plaln- 
titr  may  reply  to  said  answer.** 

And  on  June  29,  1918,  the  court  made  tbB 
following  order: 

'The  above  cause  coming  on  to  be  heard  opon 
motioo  of  plaintiff's  attorney  for  an  order  re- 
quiring defendants  Howard  and  Moody  to  amend 
certain  portions  of  paragraph  2  of  tbeir  second 
further  and  separate  answer,  and  to  make  the 
same  more  definite  and  certain,  and  the  court 
having  considered  the  same,  it  is  b7  the  court 
ordered  that  said  paragraph  2,  and  particularly 
the  auctions  therein  contained  in  Unes  26,  27, 
and  28»  of  page  8,  and  lines  1,  2,  Z,  and  4  of 


page  4,  and  make  the  same  more  definite  and 
certain  by  setting  forth  therein  to  whom  or  to 
what  officer  or  agent  of  said  city  of  Rainiw  the 
notice  or  information  of  the  rights,  interests, 
and  ownership  of  the  defendants  Howard  and 
Moody  in  and  to  parts  of  the  payments,  or  con- 
sideration to  be  paid  by  said  city  of  Rainier, 
was  given,  and  that  said  amendment  be  made 
within  five  days  from  the  date  of  this  order." 

And  again,  on  July  3, 1918,  the  court  made 
another  order,  as  follows: 

"The  above  cause  this  day  ccHoing  on  to  be 
heard  upon  motion  of  the  plaintiff  by  his  attor- 
ney, to  require  the  defendants  Moody  and  How- 
ard to  amend  paragraph  2  of  their  second  fur- 
ther and  separate  answer  as  set  forth  in  their 
amended  answer  herein,  and  to  make  certain 
aUegations  therein  more  definite  and  certain, 
and  the  court  being  fully  advised  therein,  it  is  by 
the  court  ordered,  that  within  five  days  from 
the  entry  of  this  order  and  service  thereof  upon 
them,  defendants  Moody  and  Howard  be,  and 
they  are  hereby,  required  and  ordered  to  amend 
th^r  amended  answer  herein,  and  particularly 
paragraph  2  of  their  second  further  and  separate 
answer,  as  herein  pleaded,  by  setting  forth  there- 
in the  nature,  character,  and  the  amount  of  die 
consideration  or  capital  furnished  by  each  of 
said  defendants  Moody  and  Howard  to  their 
codefendant  Masters,  under  their  said  agreonent 
with  defendant  Masters,  and  to  state  whether 
such  consideration  or  capital  so  furnished  by 
each  of  said  defendants  Howard  and  Moody  to 
said  Masters  condsted  of  cash,  and,  if  so,  to 
state  the  amount  of  cash  so  fnmidied,  but  if 
said  consideratiMi  or  eaidtal  cwisisted  of  labor 
or  materials,  or  other  connlderations,  to  state  the 
amount,  the  value,  and  the  diaracter  of  audi 
labor,  materials,  or  other  considerations  so  fur- 
nished by  each  of  defendante  Howard  and 
Moody  te  said  Masters  under  the  said  agreement 
as  set  forth  in  paragraphs  1  and  2  of  their  sec- 
ond and  further  separate  answer  contained  In 
their  amended  answer." 

No  service  of  this  order  has  ever  been  made 
upon  these  defendants  or  their  attorney. 
And  no  reply  to  defendants  aflirmatlTe  an- 
swer has  ever  been  filed. 

Tb»  defendant  Title  Guaranty  &  Surety 
Company  answered,  admitting  the  allega- 
tions of  the  complaint,  and.  in  turn,  pleaded 
that  they  have  a  valid,  impaid  judgment 
against  Masters,  and,  in  subetantlaUV  tha 
same  form  as  in  tiie  complaint,  set  oat  their 
rie^t  to  have  the  warrant  for  f2,049.95  de- 
creed  to  be  the  property  of  this  defendant 
and  decreeii^s  that  deCmdant  Ndson  assign 
the  same  to  It 

Nelson  also  answers,  in  substance,  that  he 
has  the  warrants,  claims  to  be  the  joint  own- 
er, with  R.  O.  Wri^t,  of  the  one  for  94>- 
42646,  and  that  he  is  ready  to  dispose  of  the 
others  In  accordance  with  the  decree  of  Ona 
court 

The  dty  of  Rainier  was  permitted  to  in- 
tervene for  the  purpose,  it  appears,  of  pro- 
tecting Itself  from  any  untoward  acddent  as 
"an  innocent  bystander." 

When  the  case  was  called  for  trial,  on 
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September  17,  1918,  the  plaintiff  announced 
the  death  of  defendant  Howard,  and  moved 
for  a  dismissal  as  to  him,  and  farther  moved 
the  court  to  strike  from  the  flies  the  afflrma- 
tire  answer  of  the  defoidants  Howard  and 
Moody,  for  the  reason  that  they  had  fiUled 
to  amend  tbe  same  by  maktag  It  more  defl- 
nite  and  cerbdn.  In  compliance  wiOi  tbe  ot- 
der  of  the  court  This  motion  was  allowed 
by  the  court,  and  thereupon  the  plaintiff  mov- 
ed for  Judgment  upon  the  pleadings  as 
against  these  defbndanfa^  for  tbe  reason  that 
the  aflSrmatlve  answer  had  been  stricken  out, 
and  the  general  denial,  covering  tbe  allega- 
tions of  paragraph  11  of  the  complaint,  left 
these  defendants  without  any  Interest  in  the 
litigation.  This  motion  was  also  allowed. 
At  this  point,  the  attorney  for  Howard  and 
Moody  applied  to.  the  court  for  leave  to 
amend  his  answer  by  admitting  paragraph  11 
<tf  the  complaint,  which  was  refused.  On 
S^tember  20.  1918,  def«idant  Moody  filed  a 
written  motion,  supported  by  the  affidavit  of 
his  attorney,  R.  C.  Wright,  for  leave  to  amend 
his  answer  by  admitting  paragraph  11  of  the 
complaint,  urging  that  the  denial  thereof  bad 
been  made  inadvertently  and  unintentionally. 
This  motion  was  also  denied. 

The  trial  was  had  as  between  the  other  lit- 
igants, on  September  17th,  resulting  in  a  de- 
cree  In  favor  of  plaintiff,  and  defendant 
Moody  aKteals. 

Robert  O.  Wrl^t,  of  Portland,  for  appel- 
lant 

J.  W.  Easte,  of  Portland  (J.  W.  Kaste  and 
Baner  &  Greene  and  A.  H-  McCurtaln,  of 
Portland,  on  the  brief),  for  respondent  Neil- 
aoB. 

'  John  K.  Kollock,  of  PorUand,  for  remkond- 
eot  Title  Guaranty  ft  Surety  Ca 

ITred  W.  Herman,  of  Balnler,  and  Norblad 
&  Hesse,  of  Astoria,  for  respondent  City  of 
Rainier. 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  From  the  foregoing  statement  of 
facts,  it  appears  that  the  court  made  and 
entered  two  orders  requiring  the  defendants 
Moody  and  Howard  to  make  their  answer 
more  deQnite  and  certain.  We  shall  refer 
only  to  the  one  made  on  July  3d,  as  that,  be- 
ing the  later,  superseded  the  earlier  man- 
date. The  plaintiff  was  not  entitled  to  this 
order,  and  it  was  error  to  make  it,  since  the 
allegation  of  partnership  and  the  Interests  of 
the  partners  therein  is  dear  and  explicit, 
and  the  additional  details  demanded,  If  of 
any  value,  are  merely  efvldoitiary.  Multno- 
mah County  V.  Willamette  Towing  Oo^  40  Or. 
201.  89  Pac.  389. 

[2]  Bven  if  the  order  had  been  a  proper 
Mie,  it  was  error  to  strike  the  answer  from 
the  Hies  for  a  failure  to  make  the  required 
ameodmeut,  for  the  defendants  were  not  then 


in  d^ult,  since  tbe  order  itself  directs  ttiat 
the  amendment  shall  be  made  within  five 
days  frmn  the  service  upon  them  of  the  or- 
der, and  sudi  service  has  never  been  had. 

[9]  Tbe  defendant  Moody  should  have  been 
permitted  to  amend  his  answer  by  admitting 
the  allegations  at  paragraph  11  of  the  com- 
plaint It  does  not  require  an  affldavit  to 
disdose  tbe  fact  that  tibls  denial  was  unin- 
tentionaL  A  mere  reading  of  the  further 
and  separate  answer  establishes  Qiat  fact 
beyond  controversy. 

It  tiius  appears  that  the  cause  has  never 
been  tried  upon  any  Issue  Joined  between  the 
real  adversaries  herein,  and  the  record  Is  so 
Incomplete  that  it  must  be  sent  back  in  order 
that  the  answer  of  the  defendant  Moody  may 
be  amended,  and  that  replies  may  be  filed  to 
the  afllrmatlve  matter  therein. 

It  is  doubtful  whether  the  Judgmmts  upon 
which  the  claims  of  the  plaintiff  end  defend- 
ant Title  Guaranty  &  Surety  Company  are 
based  are  valid  and  of  sufficient  force  to  sup- 
port a  de(»«e;  but  In  the  first  instance,  that 
question  should  be  determined  by  the  trial 
court.  The  cause  Is  remanded  for  further 
proceedings  not  inconsistent  herewith. 

McBRIDE,  G.  J.,  and  BURKET^and  HAR- 
RIS, JJ.,  ccmcur. 


(M  Or.  90) 

STATE!  V.  FRASIBB. 
(Supreme  Court  of  Oregon.    April  29,  1919.) 

1.  CEnciHAL  Law  C=>84(Q-^nBiSDicnQH. 

Where  a  court  faas  jurisdiction  oi  a  crime, 
a  statute  simply  conferring  same  JurisdictioD 
on  another  court  does  not  deprive  former  of  its 
Jurisdiction,  in  absence  of  an  express  provision 
or  clear  Implication  to  that  effect,  Init  mer^ 
confers  concurrent  Jurisdiction. 

2.  CanuNAi,  Law  ^=>89— Fbdebax.  Jubisdio- 
HON. 

The  criminal  jariadicdon  of  federal  coorts 
is  confined  to  crimes  under  federal  statutes  ex- 
cept aa  to  common-law  offenses  commjtted  on 
the  higb  seas,  or  in  places  or  districts  within  tbe 
states  which  have  been  ceded  to  tbe  United 
States,  and  wUdi,  whm  the  crime  was  cooi- 
mitted,  were  under  the  ezdurive  Jurisdiction  of 
the  United  SUtes. 

3.  Criminal  I^w  ®=»95-^ubisdiotion— Or- 
FENSES  Against  State  and  United  States. 

Offenses  which  are  directed  against  the  sov- 
ereignty of  the  state  or  which  affect  its  popula- 
tion are  within  the  jurisdiction  of  the  state 
courts,  although  such  offenses  may  also  be  di- 
rected against  the  sovoeignty  of  tiie  federal 
government  and  may  be  thus  within  the  Js- 
risdictkm  of  both  tbe  federal  and  tbe  state 
courts. 

4.  CaminAL  Law  «=s>96— JuRiSDicnoif  or 

State  Cocbt— Fohgebt. 
Where  tbe  uttering  of  a  fo^ed  receipt  con- 
stituted torgery  under  the  laws  of  the  state,  the 
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jnrisdicdon  of  the  Btat«  court  is  not  fluBted  by 
the  (act  that  the  same  acts,  conBiating  of  ut- 
tering and  publishing  a  forged  instrument  to  a 
referee  in  bankruptc;  appointed  by  the  federal 
court,  are  also  an  offense  under  the  laws  of 
tihe  United  States. 

0.  FOBOIBT  «=3»28(3)— iHDtOTMBm^PUBPOBT 

OF  Instbdubht. 
Where  an  indictment  for  forgery  described 
a  false  and  forged  "writing,  dieck,  receipt,  and 
instrument,  being  in  the  form  of  and  purport- 
ing to  be  an  indorsed,  cancded,  and  paid  check, 
and  being  in  the  words  and  figures  as  follows, 
to  wit,"  followed  by  a  copy  of  the  check  with  the 
indorsement,  words,  figures,  and  marks  thereon, 
it  was  not  essential  that  tha  wwds  "purporting 
to  bear  tlw  indorsement  o^**  shoold  be  unployed. 

6.  FOBOERT     «=»2g(2)  — iHDIOnnOIT  — lAQAX. 

Efficacy  or  Instbuuent. 
In  an  indictment  for  uttering  a  forged  re- 
ceipt, it  should  appear  from  the  indictm«it  that 
the  receipt  is  prima  facie  capable  of  being  used 
as  l^al  proof  in  some  way. 

7.  FOBOBBT  ^12(0— ^BXCSIPT"— OANCELED 

Check. 

A  canceled  dieck  or  chedc  indorsed  and 
stamped  "Paid"  may  be  the  subject  of  forgery 
under  L.  O.  Lw  1 1906,  such  an  instrument  serv- 
ing in  the  business  world  as  a  Toudier  or  re- 
ceipt tor  the  payment  of  tlw  amount  of  moncyr 
naaud  in  the  dtet^  (dtlng  7  Wwds  and  Phras- 
es, p.  6987). 

[Ed.  Note.— Pm  other  d^itions,  see  Words 
and  Phrases,  First  and  Seccmd  Series,  Beceipt.}- 

6.  IWDICTMBNT  AWD  InFOBMATIOW  4=9llO(S)— 

Statdtobt  Offensb. 
It  is  the  general  rule  that,  if  an  indictment 
la  based  upon  a  statute,  it  is  aofficient  if  it 
follows  the  wording  therM^ 

9.  FoBOBBT  ^29(5)— iNDICXlfXm^NAUX  OF 

Pebson  Dxfbauobd. 
Under      O.  L.  |  1996,  an  Indiotmoit  for 
uttering  a  forged  receipt  need  not  state  the 
name  of  the  person  defrauded. 

10.  FOBGEBT  ^=334(1);— INDIOTUENT— PbOOF. 

It  being  alleged  in  an  indictment  that  a 
forged  ched[  was  publiriied  to  A.,  as  a  referee 
in  bankruptcy,  it  was  necessary  tot  the  proof 
to  show  the  same. 

UL  FOBOEBT  ^329(1)— BVIDENOE. 

Under  an  indictment  for  uttering  a  forged 
canceled  check  as  a  receipt,  alleging  that  it  was 
published  to  A.  as  referee  in  bankruptcy,  it  was 
proper  for  the  state  to  show  that  A.  was  act- 
ing as  a  refnee  in  bankruptcy  by  appdntment 
of  the  federal  court,  and  to  introduce  evidence 
of  the  proceedings  in  bankruptcy  in  the  bank* 
rupt  estate  of  the  defendant,  as  part  of  the  cir- 
cumstances of  the  transaction  relating  to  the 
canceled  eh«±. 

12.  FOBOKBT  «=928(2)  — iHDIOnCEIlT— 3^0B 
or  IlfSTKDMBNT. 

Under  Ij.  O.  !>.  §  1996,  relating  to  forgery, 
it  was  not  necessary  to  set  out  the  tenor  of  the 
instrument  alleged  to  be  forged,  In  view  of 

11.  O.  L.  p.  1013,  form  15. 
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13.  FoBOBBT  *=a29(5)— iMDicMiNT— Name  of 
Pebson  Defbadded. 

Under  U  O.  L.  |  2004,  the  name  of  the 
person  defrauded  need  not  be  inserted  in  sn  in- 
dictment for  uttering  a  forged  receipt. 

14.  FOBOXBT  «;?>20^  —  iHDnmfBnT— IBOAX. 
EFnCACT  OF  iHBTBUUKlfT. 

An  averment  in  an  indictment  for  uttering 
a  forged  receipt  in  the  form  of  a  canceled  check, 
indorsed  and  stamped  "Paid,"  etc.,  that  the  in- 
strument was  published  to  A.,  as  referee  in 
bankruptcy,  as  a  receipt  and  as  evidence  of  the 
psyment  of  a  debt,  wss  all  tbe  extrinsic  tactm 
necessary  to  set  out,  in  additicn  to  tbe  instru- 
ment  itself,  to  show  that  the  receipt,  if  it  was 
genuine,  would  be  of  force  as  l^al  proof. 

15.  FoBGEBT  «=»2D(1)— iHDICTtfENT— EXTBIK- 
BIC  MaTTBB. 

In  an  indictment  for  uttering  a  forged  in- 
strument, where  tbe  meaning  of  tlie  transac- 
tion can  be  suffldentdy  utnwted  frcMn  the  in- 
strumoit  itself,  it  is  not  necessary  to  state  mat- 
ters of  evidence  so  as  to  make  out  more  folly 
the  chaif  e. 

16.  InDicTifsnr  aitd  ISTFOBicAxion  '8=>71  — 

CEBTAINTr. 

Under  L.  O.  L.  I  1449,  an  indictment  wQl 
not  be  held  inanfficiait  where  tlw  meta  ehaqed 
as  a  crime  were  displayed  with  audi  degree  of 
certainty  as  to  fully  inform  defendant  of  nature 
of  offense  with  which  he  was  charged,  and  to 
enable  a  person  of  common  understanding  to 
know  what  la  intended  and  to.  prepare  for  hla 
defense. 

17.  FOBOBKT  •?^9CS)— IHDIOTHEITT— RECBIFT. 

A  recdpt  for  money  paid  is  not  audi  an  in- 
strument that  an  indebtedness  from  the  perstm 
to  whom  it  purports  to  be  given  to  the  maker 
of  it  need  be  shown  in  an  indictment  for  utter- 
ing a  forged  receipt,  because,  if  in  fact -there 
were  no  such  indebtodness,  still  the  party  giv- 
ing it  would  be  liable  for  tbe  money  aeknowl' 
edged  to  have  been  received. 

18.  FOBOEBT  <ts>10— ALTKBAHON  of  IN81S0- 

UENT. 

One  who  alters  a  genuine  instrument  may 
be  charged  with  a  forgery  ci  the  entire  instru- 
ment. 

19.  Cbdcinal  Law  4EiallB9(9— WraoHir  or 

B  viDEiq  cE— Revibw. 

It  is  not  the  province  of  the  Supreme  Court 
on  appeal  in  a  criminal  case  to  consider  the 
wdght  ot  the  evidence. 

aa'FOBQBBY  «E947— UlXEBINa  iHSIBUimiT— 
STIDBNCK— DiBXOTED  YEBDXOT. 

In  a  prosecution  for  ottering  a  forged  re- 
ceipt, namdy,  a  canceled  check  stamped  "Paid" 
and  indorsed,  held,  that  evidence  strongly  sup- 
ported a  conviction,  so  that  a  request  to  direct 
a  verdict  of  acquittal  was  pnqierly  denied. 

21.  FoBOXBT  acajfi  iNBmucnowe. 

In  a  prosecution  for  uttering  a  forged  re> 
cdpt,  namely,  a  canceled  check  stamped  "Paid," 
and  indorsed,  an  instruction  relative  to  the  the- 
ory of  tbe  state  that  the  indorsement  was  forged 
on  a  check,  and  that,  taken  together  with  the 
che^,  it  operate4  and  was  used  as  a  receipt  for 
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monej  paid,  held  tmperly  to  SDbmit  the  Isiaei 
In  the  cue. 

22.  Gbiuiitai.  Law  «=»1023(13)— OBDEita  Ap-' 
FEAUBUC— Motion  fob  New  Teial. 

Oen.  Lbw8  1915,  p.  96,  amendiog  L.  O.  L. 
I  548,  BO  as  to  allov  an  appeal  from  an  order 
setting  aside  a  judgment  and  granting  a  new 
trial,  does  not  apply  to  criminal  actions. 

23.  Cmminal  Law  ^>105&— Appeal—Excep- 
tions. 

In  a  prosecution  for  uttering  a  forged  re- 
ceipt, accused  cannot  complain  that  account 
books,  exhibits  in  the  case,  were  removed  from 
courtroom  daring  argument,  where  It  appeared 
that  they  were  returned,  and  an  offer  made  by 
counsel  for  the  state  to  have  them  sent  to  the 
Jury  while  they  were  deliberating,  but,  objec- 
tion being  made  by  defendant's  counsel,  they 
were  not  so  disposed  of;  no  exception  having 
been  taken  in  regard  to  the  matter  nor  any 
ruling  having  been  made. 

Department  2. 

^n>eal  fnmi  Circuit  Court,  Benton  Coiinty ; 
J.  W.  Hamlin.  Judge. 

B.  J.  Frasler  was  convicted  of  ottering  a 
forged  receipt,  and  he  appeals.  Affirmed. 

The  defeaidant,  E.  J.  Frasler,  was  Indicted 
by  the  grand  jury  of  Lane  county.  Or.,  for 
the  crime  of  uttering  a  forged  receipt.  The 
case  was  transferred  to  Benton  county,  where 
he  was  tried  and  convicted.  From  the  Judg- 
ment of  sentence,  defendant  appeals.  The 
charging  port  of  the  Indtctmoit  Is  as  follows: 

"The  said  B.  J.  Frasier.  on  tiie  11th  day  of 
August,  A.  D.  1917,  in  the  county  of  Lane, 
state  of  Oregon,  then  and  there  being,  did  then 
and  there  willfully,  knowingly,  and  feloniously, 
utter  and  publish,  aa  true  and  genuine,  to  one 
A.  M.  Cannon,  as  referee  in  bankruptcy,  a  cer- 
tain false  and  forged  writing,  cbeck.  receipt, 
and  instrument,  as  evidence  of  money  paid  on 
a  debt,  knowing  the  same  to  be  false  and  forged, 
the  said  writing,  cfaedc,  receipt,  end  instrument 
being  in  the  form  of  and  purporting  to  be  an  in- 
dorsed, canceled,  and  paid  check,  and  being  in 
words  and  figures  as  follows,  to  wit: 

"  'Eugene,  Oregon,  Oct  10th,  1909. 

"  'No.  .      First  National  Bank,  $68.00 

"  'Eugene,  Oregon. 

"  'Pay*to  T.  W.  Harris,  or  bearer,  sixty-nine 
and  no/100  dolhinb    Med.  Services. 

"'E.  J.  Frasier" 
—bearing  the  indorsement,  *T.  W.  Harris,'  bear- 
ing the  impression  of  an  endrded  letter  'P,' 
and  being  perforated  by  a  mark  In  the  follow- 
ing letters  and  figures,  'Paid  10  11  09'— with 
intent  to  injure  and  defraud;  contrary  to  the 
Btatutea,"  etc. 

Ttie  defendant  demurred  to  the  Indictment 
upon  the  following  grounds:  First,  that  t^e 
crime  diarged  is  not  triable  within  the  coun- 
ty of  Lane,  state  of  Oregon ;  second,  that  the 
facts  therein  stated  do  not  canstltDte  a  crime. 


J.  K.  Weatherford,  of  Albany,  and  Wliltten 
Swatford,  of  Eugene  (Weatherford  &  Wyatt, 
of  Albany,  and  Wbltten  Swafford,  of  Bngmeb 
OD  the  brief),  for  appellant. 

George  M.  Brown,  Atty.  Gen.,  Arthur 
Clarke,  Dist  Atty.,  of  CorvalUs,  and  U  L. 
Ray,  Dlst.  Atty.,  of  Bngene.  for  the  State. 

BBAN,  J.  (after  stating  the  facts  as 
above).  The  overruling  of  the  demurrer  to 
the  Indictment  Is  assigned  as  error,  aud  sev- 
eral objectioDS  and  exceptions  to  the  testi- 
mony are  upon  the  ground  of  tlie  insufficien- 
cy of  the  charge. 

The  contentioD  Is  made  that,  by  reascn  ot 
the  all^atlon  in  the  indictment  that  the  de- 
fendant did  "wrongfully  and  unlawfully  and 
feloniously,  utter  and  publish,  as  true  and 
genuine,  to  one  A.  M.  Cannon,  as  referee  in 
bankruptcy  a  certain  false  and  forged  writ- 
ing," etc.,  if  the  indictment  is  sufficient  to  con- 
stitute a  crime,  the  question  would  be  one  for 
the  federal  courts,  and  not  in  the  state  courts. 

Section  1996,  L  O.  Ll,  declares.  Inter  alia, 
that  if  any  one  shall  falsely  make,  alter,  forge, 
or  counterfeit  any  writing,  obligatory  prcHuis- 
sory  note^  evidence  of  debt,  indorsement, 
check,  "or  any  receipt  for  money  or  other 
property,  or  any  acquittance  or  discharge  for 
money  or  other  property,"  with  intent  to  in- 
jure or  defraud  any  one,  or  shall  with  such 
Intent  knowingly  utter  or  publish  as  true  or 
genuine  any  such  false,  altered,  forged,  or 
counterfeited  writing,  Instrum^t,  or  matter 
whatever,  such  person,  upcm  conviction  there- 
of, aball  be  plmlshed. 

It  is  clear  that  the  statute  of  this  state 
denominates  the  utterance  of  a  forged  receipt 
as  a  crime  against  the  laws  of  this  state, 
and  the  courts  of  this  state  have  jurisdiction 
of  the  crime  unless  precluded  by  some  federal 
law.  This  is  conceded,  but  it  Is  contended 
that,  as  the  forged  Instrument  Is  allied  to 
have  been  passed  to  A.  M.  Cannon,  as  ref- 
eree In  bankruptcy,  the  courts  of  the  United 
States  have  exclusive  Jurisdiction  over  the 
offense. 

[1-4j  Where  a  court  has  Jurisdlctlou  of  a 
crime,  a  statute  simple  conferring  the  same 
jurisdiction  on  another  court  does  not  derive 
the  former  of  Its  Jurisdiction,  in  the  absence 
of  on  express  provh^on  or  deer  implication  to 
that  effect,  hut  merely  confers  concurrent  Ju- 
risdiction. In  some  cases  the  Jurisdiction  of 
the  federal  courts  over  offenses  is  exdu^ve 
of  the  Jurisdiction  of  the  state  courts, 
while  In  others  It  is  concurrent  16  0.  J.  U 
173,  174,  pp.  150,  151.  The  criminal  jurisdic- 
tion of  the  federal  courts  Is  confined  to 
crimes  under  federal  statutes,  exc^  as  to 
common-law  offenses  committed  on  the  high 
seas  or  in  places  or  distiicts  within  a  state 
which  have  been  ceded  by  tlte  state  to  tbB 
United  States,  and  whldi  when  the  crime  was 
cwnmitted  were  under  the  exduslre  Jnrladle- 
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tion  of  the  United  States.  Offenses  which  are 
directed  against  the  sovereignty  of  the  state 
or  which  affect  Its  population  are  within  the 
JurisdictitKi  of  the  state  courts,  althou^  auch 
offenses  may  also  be  directed  against  the 
sovereignty  of  the  federal  government,  and 
may  be  thus  within  the  jurisdiction  of  both 
the  federal  and  the  state  courts.  16  C.  J. 
I  185,  p.  160.  We  will  assume  without  de- 
ciding that  the  federal  courts  would  have 
jurisdiction  of  the  offense  charged.  It  is  un- 
necessary to  go  further.  Where  certain  acts 
constitute  forgery  under  the  laws  of  the 
state,  the  jurisdiction  of  state  courts  Is  not 
ousted  by  the  fact  that  the  same  acts  are  also 
an  offense  under  the  laws  of  the  United 
States.  19  Oyc.  p.  1391.  The  courts  of  this 
state  have  Jurisdiction  of  the  crime  referred 
to  in  the  Indictment,  whether  or  not  the 
United  States  courts  have  jurisdiction  of 
such  crime.  Territory  of  Oregon  v.  Coleman, 
1  Or.  191,  192.  In  Cross  v.  North  Carolina, 
132  U.  S.  131,  10  Sup.  Ct.  47,  33  I*  Kd.  287,  It 
was  held  that:  A  state  is  not  deprived  of  ju- 
risdiction over  a  person  who  criminally  forges 
a  bill  of  exchange  or  promissory  note  with 
intent  to  defraud.  In  violation  of  Its  statutes, 
or  of  its  power  to  piutish  the  offender  com- 
mitting such  offense,  by  the  fact  that  he  fol- 
lows this  crime  up  by  committing  against  the 
United  States  the  further  crime  of  making 
false  entries  concerning  such  bill  or  note  on 
the  lx>ol£s  of  a  national  bank,  with  intent  to 
deceive  the  agent  of  the  United  States  desig- 
nated to  e^tamlne  the  affairs  of  the  bank,  and 
in  violation  of  the  statute  of  the  United 
SUtes  in  that  behalf.  It  is  stated  in  12  R. 
O.  L.  I  16,  p.  152,  as  follows: 

"The  courts  of  the  states  and  territories  may 
punish  the  forgery  of  treasury  notes  of  the 
United  States,  although  Congress  bas  passed  an 
act  for  the  punishment  of  such  offenses." 

As  to  the  place  where  the  alleged  forged  in< 
strument  was  published,  it  does  not  appear 
either  from  the  all^attons  of  the  indictment 
or  the  testimony  that  such  place  was  ceded 
to  and  under  the  exclusive  jurisdiction  of  the 
United  States,  as  provided  by  section  711, 
U.  S.  Revised  Statutes  (Comp.  St  {  1233). 
See,  also,  8  R.  C.  L.  S  57,  p.  98.  The  cases 
dted  by  the  defendant  upon  this  point  are 
mostly  where  the  prosecution  of  the  crime 
Is  within  the  exclusive  Jurisdiction  of  the 
federal  courts,  being  a  riolatlou  of  the  United 
States  statnte,  as  prosecution  for  perjury  In 
making  a  t&lae  oath  under  the  Hwnestead 
Act  of  Congress,  or  In  swearing  falsely  before 
the  register  of  the  United  States  land  office 
In  a  proceeding  touching  the  public  land, 
and  not  a  violation  of       state  statute. 

The  further  contentltm  Is  made:  First, 
that  the  indictment  does  not  state  facts  soffl- 
dent  to  eonsUtnte  a  criine.  In  that  the  in- 
dictment contains  no  auction  ot  app(rin^ 


ment  of  Mr.  Cannon  by  any  court;  second, 
that  In  order  to  be  the  subject  for  forgery, 
the  Instrument  upon  Its  face  must.  If  It  were 
genuine,  be  of  some  benefit,  force,  or  effect 
or  injury  to  another.  It  will  be  observe^  that 
the  instrument  In  question  Is  alleged  to  have 
been  forged  and  is  set  out  in  full  In  the  In- 
dictment. The  manner  in  which  it  Is  set 
forth  In  an  indictment  is  critidzed  by  the  de- 
fense e&pedally  that  part  of  the  Indictment 
which  states,  "bearing  the  Indorsement 'T.  W 
Harris.* "  It  should  he  borne  In  mind  that 
the  Indictment  further  states,  "the  said  wrltr 
Ing,  check,  receipt,  and  Instrument  being  In 
the  form  of  and  purporting  to  be  an  Indorsed, 
canceled  and  pold  check,"  therefore  It  Is  ap- 
parent from  the  face  thereof  that  It  is  the 
forged  instrument  that  Is  set  out  tfaeredn  and 
that  the  words  *'l>earlng  the  Indorsement" 
refer  to  the  purported  instrument  only,  and 
Is  not  an  allegation  that  the  checA  was  in- 
dorsed by  T.  W.  Harris. 

[5]  According  to  the  later  doctrine,  where 
an  indictment  allies  that  an  Instrument  Is 
"forged,"  It  suffldently  Imputes  ftilslty  to 
the  Instrument,  so  that  the  pleader,  In  setting 
out  the  Instrument,  may  aver  that  the  defend- 
ant forged  "a  certain  will"  or  "a  certain 
false,  etc.,  paper  writing  purporting. to  be  the 
last  will,"  that  Is,  the  words  "purporting  to 
be"  may  be  omitted.  Wharton's  Criminal 
PI.  and  Pr.  (9th  Ed.)  S  184;  Wliarton'g  Crim- 
inal Law  (lOtb  Ed.)  S  738. 

In  the  indictment  in  question  the  instru- 
ment is  described  as  a  false  and  forged  "writ- 
ing, che(&,  receipt,  and  Instrument  bdng  in 
the  form  of  and  purporting  to  be  an  Indorsed, 
canceled,  and  paid  check  and  being  In  words 
and  figures  as  follows  to  wit."  Then  follows 
a  copy  of  the  check  with  the  Indorsement, 
words,  figures,  and  marks  thereon.  Hence 
it  is  not  essential  that  the  words  "purporting 
to  bear  the  IndorseraMit  of  T.  W.  Harris" 
should  be  employed  as  the  check  or  receipt 
had  already  been  described  as  "purporting  to 
be  an  indorsed,  canceled,  and  paid  check," 
and  there  Is  no  room  for  misunderstanding  in 
regard  thereto. 

[6,  7]  As  to  the  eCFed  of  the  Instrument  al- 
leged to  be  forged  and  to  have  been  nttered^ 
it  should  appear  front  the  Indictment  that 
it  iB  prima  fade  capable  of  being  used  as 
legal  proof  In  some  way;  tot  example,  as 
a  receipt  In  a  suit  against  the  forger  by  Oie 
person  whose  receipt  is  forged.  Wharton's 
Otim,  Law  (10th  Ed.)  |  739 ;  19  Cyc.  1394. 
It  cannot  be  questioned  but  that  in  an  action 
by  T.  W.  Harris  to  recover  mtxiey  of  d^end- 
ant,  Frasler,  the  document  described  in  tiie 
indlctmrat,  If  genuine,  could  be  used  as  legal 
proof  of  the  payment  by  deftendant  of  the 
amount  of  tbe  check.  It  is  well  known  in  Oie 
business  world  tbat  a  canceled  check,  or 
dieck  indwsed  and  stamped  "Paid,"  serves 
as  a  voudier  or  receipt  for  payment  of  the 
amount  <^  mon^  named  In  the  <Ae<^  In 
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Wharton's  Criminal  Iaw  (10th  Ed.,  Kerr) 
I  672,  the  author  states: 

"An  iDfltrameDt,  to  be  the  subject  of  forgery, 
must  be  one  within  the  statute,  aod  which,  if 
genuioe,  would  have  some  legal  effect,  but  it  is 
not  oeccssar;  that  it  should  be  sbowo  to  be  a 
perfect  instrument,  end  it  is  unnecessary  for  the 
^dictment  or  information  to  aUese  bow  the  in- 
fltromflat  would  create,  Increase,  diminish,  or 
defeat  a  pecuniary  obligation,  or  bow  it  would 
transfer  or  aftect  the  title  to  property.  Thus 
a  receipted  bill  for  goods  charged  to  have  been 
forged,  being  set  out,  and  purporting  on  its 
face  to  be  an  instrument  which  may  be  forged 
under  the  statute,  the  indictment  or  informa- 
tion need  not  contain  further  allegations  to  show 
tint  it  was  such  an  instrument,  or  to  show 
h&w  it  could  be  used  as  an  Instrument  of  fraud, 
or  that  It  was  so  used.  In  tact.  It  is  not  nec- 
essary to  allege  the  existence  of  the  debt,  the 
discbarge  of  whidb  the  instrument  alleced  to  be 
f(H*ged  was  intended  to  represent,  except  under 
unusual  drcumstances,  or  that  accused  was  in- 
debted to  the  person  intended  to  be  defrauded 
by  such  receipt.  •  •  • 

See,  also,  Bute  r.  Dunn,  23  Or.  562,  82  Pac 
821,  87  Am.  St  Rep.  701. 

It  la  dwentary  law  that  an  ordinary  re- 
ctfpt  or  acquittance  may  be  the  subject  of 
forgery.  L.  O.  L.  |  1996;  2  BI^Aop's  New 
Orlmlnal'  Law,  1 629.  A  receipt  is  defined  aa: 
"A  written  adcnowledgment  of  payment  ot 
money  or  delivery  of  chattels."  2  Bouvler's 
Law  IMctionary,  p.  832.  See,  also,  7  Words 
and  Phrases,  p.  6967.  In  the  case  of  Kegs 
V.  State  of  Ohio,  10  Ohio,  75,  it  was  held  that 
an  indorsement  <m  a  note  of  a  partial  pay- 
moit  in  the  handwriting  <tf  the  maker,  with- 
out any  irignature,  but  made  in  the  presence, 
with  the  concnrrmce,  and  by  the  dlrectlMi 
of  the  payee  is  a  receipt,  the  alteration  of 
which  by  the  payee  Is  forgery.  "'Settled, 
Sam.  Hns^iea,'  at  tbe  foot  of  a  bill  of  parcels, 
was  held  to  support  an  allegation  of  a  receipt 
without  any  explanatory  averment"  Whar- 
ton's Criminal  PL  and  Pr.  (0th  Ed.)  1  185. 

[8-13]  It  Is  the  general  rule  that,  if  an  In- 
dictment is  based  upon  a  statute,  it  is  suffi- 
cient if  it  follows  the  wording  thereof.  It 
was  not  under  our  statute  absolutely  neces- 
sary to  allege  to  whom  the  receipt  was  ut- 
tered  or  passed.  It  being  alleged  that  it  was 
published  to  A.  M.  Cannon,  as  referee  In  t)ank- 
ruptcy,  It  was  necessary  for  the  proof  to 
show  the  saToe.  This,  we  think,  could  be 
done  under  the  allegation  of  an  Indictment 
by  showing  that  he  was  acting  as  a  referee 
In  a  bankruptcy  matter  by  appointment  of 
the  federal  court.  Under  our  statute  It  Is 
not  necessary  to  set  out  the  tenor  of  the  in- 
strument alleged  to  have  been  forged.  See 
form  15,  L.  O.  L.  p.  1013;  State  v.  ChUdera, 
32  Or.  119,  49  Pac.  801 ;  19  Cyc.  1398.  The 
name  of  the  person  defrauded  need  not  be  in- 
serted in  the  indictment.  L.  O.  L.  §  20(H; 
State  of  Or^n  V.  Lurdi,  12  Or.  99,  6  Pac. 
4p6 ;  State  T.  McElvain,  35  Or.  366,  58  Pac. 
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[1 4-1 6]  This  case  Is  entirely  differoit  from 
that  of  People  v.  Cole,  l3o  Cal.  13,  62  Paa 
274,  dted  among  others  and  relied  upon  by 
counsel  for  defendant,  in  which  it  was  al- 
leged in  the  indictment  tibat  the  defendant 
published  and  attempted  to  pass  to  one  L. 
a  certain  forged  check  "as  the  true  and  gen- 
uine check  of  8.  B.  Smith"  the  check  being 
set  out  in  hmc  verba  and  signed  "E.  J. 
Cole."  "indorsed  on  back  S.  B.  Smith."  with 
Intent,  etc.  The  check  did  not  purport  to  be 
signed  by  S.  B.  Smith,  but  by  B.  J.  Cole,  the 
defendant,  and  it  was  held  that  the  check 
showed  upon  its  face  that  it  was  not  forged, 
but  rightly  dgned  by  the  defendant ;  that  If 
the  Indorsement  of  S.  B.  Smith  was  forged, 
the  Information  should  have  so  stated.  In 
the  instant  case  the  Indictment  shows  that 
the  whole  document,  including  the  chei-k.  In- 
dorsement, impression,  and  marks,  is  alleged 
to  be  forged  and  to  have  been  passed  as  true 
and  genuine  as  evidence  of  the  payment  of 
a  debt;  that  is.  as  the  receipt  or  acquittance 
of  T.  W.  Harris.  The  charge  does  not  state 
or  imply  that  the  indorsement  of  T.  W.  Bar- 
rls  was  forged  for  the  purpose  of  making  him 
appear  to  Iw  liable  aa  an  Indorser  on  the 
che^,  except  In  so  far  as  the  whole  Instru- 
ment takm  as  a  voacbor  or  receipt  might 
show  liability.  The  avermait  that  the  In- 
strument was  published  to  A.  M.  Canmrn, 
as  referee  In  bankruptcy,  as  a  rec^pt  as  evi- 
dence of  the.  payment  <tf  a  debt,  was  all  the 
extrinsic  facts  necessary  to  set  out.  In  ad- 
dition to  the  instrmnent  itself,  to  show  that 
the  receipt  if  it  were  genuine,  would  be  of 
force  as  legal  proof,  so  aa  to  cfHuply  with  the 
rule  in  2  Bishop  on  Crlra.  Law  (7th  li^l.)  S 
545,  and  1  Wharton's  Grim.  Iaw  (10th  Ed.) 
I  740.  Where  the  meaning  of  the  transaction 
can  be  sufficiently  extracted  from  the  Instru- 
ment itself,  it  is  not  necessary  to  state  mat- 
ters of  evidence  so  as  to  make  out  more  fully 
the  charge.  1  Wharton's  Criminal  Law  (10th 
Ed.)  i  740,  p.  674.  The  documoit  not  being 
in  the  regular  form  of  a  receipt.  It  was  ap- 
propriate to  state  in  the  indictment  Hiat  It  was 
published  as  true  and  genuine  as  erldenee  of 
mon^  paid  on  a  debt  Thus  the  whole  trans- 
action was  displayed  In  the  Indicdnent  with 
such  a  degree  of  certainty  to  fully  inform 
the  defendant  of  the  nature  of  the  olTense 
with  whldi  he  is  charged  and  to  enable  a 
person  of  common  understanding  to  know 
lyhat  Is  Intended  and  to  prepare  for  his  de- 
fense, and  is  sufficient  under  the  statute. 
See  form  15,  p.  1013,  L.  0.  L. ;  State  T.  MIsh- 
ler,  SI  Or.  548,  160  Pac.  382.  SecUon  1440, 
L.  O.  L.,  provides: 

"No  indictment  Is  insufficient,  nor  can  the 
trial,  judgment,  or  other  proceedings  thereon  be 
affected  by  reason  of  a  defect  or  imperfection  in 
matter  of  form  which  does  not  tend  to  the  prej- 
udice of  the  substantial  rights  of  the  defen^mt 
upon  the  merits." 
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Therefore  Cbere  was  no  error  In  OTermllnr 
the  demurrer  to  tiie  Indictment  nor  In  admit- 
tlngr  In  evldaice  the  order  of  the  federal  conrt 
appointing  A.  M.  Cannon  as  referee  In  bank* 
mptcy,  and  evidence  of  the  proceedings  In 
bankntptCT  In  the  bankrupt  estate  of  EM  ward 
J.  Frasler.  the  defendant,  as  a  part  of  the 
circum stances  at  the  transaction  relating  to 
the  canceled  check.  The  weight  of  authority 
appears  to  be  to  the  ^fect  that  the  name  of 
the  person  to  whom  the  forged  Instrument  was 
uttered  or  upMi  whom  passed  need  not  be  set 
out.  In  the  absence  of  a  statutory  provtsIiHi 
requiring  It  to  1)e  done.  1  Wharton's  Crlm. 
Procedure,  |  676.  Our  statute  does  not  con- 
tain such  a  requlrauent.  Hence  the  arer- 
ment  that  the  recdpt  was  published  to  A.  M. 
Cannon  as  r^eree,  etc,  was  sufficient,  in 
order  to  adralt  the  proof  of  the  official  diar- 
acter  of  A.  M.  Gannon.  There  was  no  error 
Id*  OTerrollng  the  objection  of  defendant  to 
such  proof  upon  the  ground  that  the  Indict- 
ment was  Insufficient  In  that  reject  The 
purpose  of  this  arerment  was  sot  so  much 
to  show  the  name  of  the  person  or  officer  to 
whom  the  recdpt  was  uttered  as  to  In- 
dicate the  manner  In  whl(±  the  q>urlons  re- 
ceipt was  attempted  to  be  made  available. 
^  It  Is  claimed  by  defendant  that  the  aver- 
ments of  the  Indictment  should  recite  the  In- 
debtedness of  the  defendant  to  T.  W.  Harris, 
and  also  that  the  court  erred  In  admitting 
ovor  the  obiectlons  and  ezceptl<His  of  counsel 
fbr  defendant  proof  of  sudi  Ind^tedness  for 
the  reason  that  the  Indictment  did  not  con- 
tain such  an  avermoit 

[17]  A  receipt  for  ntmey  paid  Is  not  sndi 
an  instrument  that  an  Indebtedness  from 
the  persm  to  whom  it  purporte  to  be  givoi 
to  the  apparent  maker  of  It  need  be  shown  In 
tlie  indictment,  because,  if  in  fact  tbere  were 
no  such  Indebtedness,  still  the  party  giving  It 
would  be  liable  for  the  money  acknowledged 
to  have  been  received.  1  Wharton's  Crlm. 
.  Procedure  (10th  Ed.  Kerr)  8  672 ;  2  Bishop's 
New  Criminal  Law,  |  546.  subd.  S. 

[It]  If  a  defradant  has  altered  a  genuine 
Instrument,  he  may  be  (Charged  with  the  for- 
gery of  the  entire  instrument  19  Cyc  1394c ; 
People  v.  BrothHlon.  47  Cal.  388.  In  the 
case  at  bar  the  whole  receipt  la  alleged  to  be 
forged.  The  Indorsement  of  T.  W.  Harris 
appearing  on  the  canceled  check  served  as 
a  signature  to  the  receipt  Just  as  effectively 
as  if  It  had  appeared  after  the  statement 
that  the  check  was  paid.  It  Ib  not  essmtlal 
In  an  Indictment  for  foi^ery  to  aver  separate- 
ly as  to  each  port  of  the  Instrument  alleged 
to  be  forged  that  such  parts  were  forged.  It 
was  therefore  competent  over  the  objectioDS 
and  exc^>tions  of  the  defendant  for  the  state 
to  prove  that  the  signature  of  T.  W.  Harris 
was  not  genuine,  and  all  of  the  circumstances 
in  relation  to  the  canceled  check,  including 
the  testimony  In  relation  to  the  fraudulent 
•tamplnf  and  perforating  the  same  as  paid. 
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Most  of  the  objections  of  tbe  defendant  to  the 
testimony  are  based  upon  the  Insufficiency  of 
the  Indictment,  and  need  not  be  further  ad- 
verted to. 

Defendant  at  the  dose  of  the  case  moved 
the  court  to  direct  a  verdict  of  not  guilt}'. 
This  raises  many  of  the  questions  presented 
In  the  case  wUcli  bave  already  been  xtf  er- 
red to. 

As  we  understand  die  position  of  the  de- 
fendant, the  motion  for  a  directed  verdict  is 
made  and  here  urged  upon  the  ground  Oiat 
there  Is  no  basis  for  the  testimony  introduced 
by  the  stete  adduced  to  ^ow  that  the  receipt 
was  Gpnrlous.  Referring  again  to  the  in- 
dictment, Hie  qnestioQ  la  asked  In  defendant's 
reply  brief:  "What  writing  was  forged r' 
Was  the  check,  receipt,  or  Instrument  forged, 
or  was  It  some  other  part  of  the  paper  that 
was  forged?  Answering  this  question  again, 
Che  indictment  allies  that  tlie  whole  Instru- 
ment was  forged.  The  receipt  Is  not  referred 
to  in  the  indictment  as  "check,  receipt,  or  In- 
atruraent"  as  in  the  questlmi.  but  as  "check, 
receipt,  and  Instrument" ;  only  one  document 
is  referred  to  under  the  different  names. 

Considering  the  motion  to  dlre<.-t  a  verdict 
from  the  record  the  testimony  tended  to  sui>- 
port  the  allegations  of  Che  Indictment  and  to 
show  that  on  August  11,  1917.  the  defend- 
ant presented  the  canceled  check  or  recdpt 
to  A.  M.  Cbnnon.  as  referee  in  bankmptcy. 
In  the  matter  of  the  claim  of  Dr.  T.  W.  Harris 
for  about  |1S3  against  the  bankrupt  estate 
of  defMidant  to  wh](Ai  objection  had  bem 
made,  and  represented  Chat  the  dieA  bad 
passed  throu^  the  bank  upon  «Wdi  it  was 
drawn,  and  had  been  paid  as  shown  by  the 
stamp  thereon,  and  that  the  dalm  of  Dr.  Haiv 
ris  had  been  paid.  The  testimony  indicates 
that  the  dtet^  wUch  torma  a  itart  of  the  re- 
cdpt  was  never  indorsed  by  T.  W.  Harris, 
had  never  been  presented  to  or  paid,  stamped, 
or  marked  by  the  bank,  and  that  the  receipt 
was  a  forgery;  that  on  October  1009,  a 
cfteck  of  defendant's  for  $69  was  received  by 
Olds,  Wortman  &  King,  of  Portland,  Or.,  and 
credited  to  defendant  and  paid  on  October 
11,  1909,  in  due  course  of  business  by  the  First 
National  Bank  of  'Eugene  and  charged  to  de- 
fendant's account;  that  among  the  stubs  of 
the  checks  of  defendant  was  one  for  $69  ap- 
parently written  on  October  6,  1909,  to  Olds 
(the  next  word  beginning  with  W.,  the  re- 
mainder of  the  word  not  being  discernible) 
&  King,  So  tliat  one  investigating  the  ques- 
tioned check  at  the  bank  would  And  that  a 
check  for  $69  was  charged  to  defendant's  ac- 
count at  about  the  date  of  the  check  in  ques- 
tion. The  testimony  further  tended  to  eAiow 
that  the  form  of  the.che<^  which  Is  a  part  of 
the  Instrument  questioned  was  not  In  use  by 
the  bank  named  at  the  time  the  check  pur- 
ports to  have  been  drawn,  nor  of  the  date  of 
Ite  cancellation,  that  the  cancellatlim  by 
perforation  was  not  done  with  the  madiine 
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of  that  baub,  and  that  the  nibber  stamp  with 
which  the  encircled  "P*'  was  pu.t  on  the  In- 
strument was  not  the  stamp  of  that  bank. 

[If,  201  It  is  not  our  province  to  consider 
the  weight  of  the  evidence.  Suffice  it  to  say 
that  It  strongly  supports  the  verdict  There 
was  no  error  in  denying  the  request  to  di- 
rect a  verdict  of  not  guilty.  Exception  is 
saved  to  that  part  of  the  charge  of  the 
court  to  the  jury  which  Is  as  follows: 

"The  indictment  in  this  case  charges  that  the 
dieck  and  the  alleged  indorsement  aod  other 
matters  appearing  thereon  to  which  your  atten- 
tion has  ^eady  been  called  constitute  a  re- 
ceipt It  is  the  claim  of  the  suta  that  that 
was  used  in  being  uttered  to  Ur.  Gannon,  the 
referee  in  bankruptcy.  The  indorsement  on 
the  check  is  a  material  matter.  It  is  alleged 
that  the  indorsement  is  a  forgery  of  the  name 
of  T.  W.  Harris,  and  it  would  be  necessary  for 
the  state  to  prove  by  evidence  to  your  satisfac- 
tion beyond  a  reasonable  doubt  the  fact  of  the 
falsity  of  the  instrument,  and  that  would  in- 
clude the  indorsement  of  the  name  of  T.  W. 
Harris.  It  is  the  theory  of  the  state  that  the 
same  of  T.  W.  Harris  Tfras  forged  on  the  check, 
and  that  taken  together,  it  opnated  and  was 
used  as  a  receipt  for  money  paid.  *  •  *  " 

[21]  The  indorsement  of  the  check,  as  we 
have  already  stated,  functioned  as  the  sig- 
nature, and  tended  to  show  that  the  check 
had  passed  through  the  hands  of  T.  W.  Har- 
ris. We  think  the  trial  court  correctly  charg- 
ed the  Jury  and  fairly  sulmiitted  the  question 
to  that  tribunal.  A  careful  examination  of 
the  Instructions  of  the  court  to  the  Jury  does 
not  disclose  that  the  Instruction  quoted  was 
out  of  harmony  with  the  ruling  of  the  court 
during  the  trial  of  the  cause.  At  the  ap- 
propriate time  the  defendant  filed  a  motion 
for  a  new  trial  based,  among  other  things, 
upon  errors  of  law  occurring  at  the  trial 
and  excepted  to  by  the  defendant  and  also 
newly  discovered  evidence  aod  assigns  the 
overruling  of  the  motion  as  error.  All  of  the 
questions  except  that  In  relation  to  newly  dis- 
covered evidence,  we  think,  have  been  suffi- 
ciently detailed. 

122]  The  Civil  Code  was  so  amended  by 
Gen.  Laws  Oregon  1915,  p.  96,  as  to  allow  an 
appeal  from  an  order  setting  aside  a  Judg- 
ment and  granting  a  new  trial;  but  an  or- 
der denying  a  motion  for  a  new  trial  Is  not 
an  appealable  order.  The  amendment  refer- 
red to  does  not  apply  to  criminal  actions. 
State  V.  Pender,  72  Or.  04,  109, 142  Paa  615. 
The  amendm^t  of  this  sectloQ  548  in  1915 
did  not  change  the  statute  In  this  respect 
Hence  we  cannot  consider  this  motion.  An 
examtoatlon  of  the  affidavit  for  a  new  trial, 
however,  leads  us  to  believe  that  the  court  In 
no  way  abused  Its  discretion  In  the  matter. 

[23]  Complaint  is  made  that  some  of  the 
account  books  which  were  exhibits  in  the 
case  were  removed  from  the  courtroom  dur- 
ing the  argument.   It  api)ears  that  they  were 


returned  and  an  ofter  was  made  by  the 
counsel  for  the  state  to  have  them  sent  to 
the  Jury  while  they  were  deliberating,  but 
objection  being  made  by  defendant's  counsel, 
they  were  not  so  disposed  of.  We  find  no 
exception  taken  in  regard  to  the  matter  or 
any  ruling  mode  by  the  court  It  does  not 
appear  that  the  defendant  was  in  any  way 
prejudiced. 

Finding  no  error  in  the  record  the  judgmoit 
of  the  lower  court  must  be  affirmed. 

McBBIDE,  C.  J.,  and  BENSON  ana  BEN- 
NfETTS,  JJ^  ooncnr. 


(»  Aru.  3as> 
MOORE  v.  BLACKSTONB.    (No.  1671.) 

(Supreme  Court  of  Arizona.    May  3.  1919.> 

1.  FOBCIBLB  ENTBT  AITD  DETAIHEB  tlH- 

XiAWFur.  Detainbb— Statute. 
Under  Civ.  Code  1918,  par.  1525,  the  ae- 
tlon  of  unlawful  detainer  lies  <mly  when  the 
iwemises  are  demised  oe  let  to  defendant,  or 
scans  other  person  under  wlusn  he  c^ms. 

2.  FowSBtE  Entbt  aivd  Dbtainbb  «=s>5— Na- 
ture OF  Unlawful  OBTAjnEB— Possession.  , 

The  action  of  unlawful  detainer  being  pos- 
sessory in  its  character,  it  lies  only  against  a 
party  in  actual  possession  of  the  premises,  and 
not  against  one  not  in  such  possession  when 
suit  is  instituted. 

3.  FoBciBLE  Entbt  and  Dbtairbb  «=929(4)— 
PbssBssioH  AS  Tenant— SuAicxBNOT  or 
Evidence. 

In  an  action  of  unlawful  detafaier,  evidence 
held  sufficient  to  show  that  defendant  was  ia 
actual  possession  of  the  premises  at  the  time  ol 
commencement  of  the  suit  as  tenant  of  plain- 
tiff. 

4.  Appeal  and  Ebbob  ^=>1001(1)— Review— 
Etidbncb. 

It  is  not  the  province  of  the  Supreme  Conrt 
to  weigh  the  probative  force  and  effect  of  Ote 
evidence,  and  the  only  matter  open  for  review 
ia  the  question  whether  or  not  there  is  subetan' 
tiai  evidence  to  support  the  verdict  and  judg- 
ment. 

5.  Evidence  «=3207(2)— Admission  bt  Coun- 
sel—Opening  Statement. 

In  on  action  of  unlawful  detainer,  in  de- 
termining whether  defendant  was  in  possession 
of  the  premises  as  the  tenant  of  plaintiff  at 
the  time  of  commencement  of  suit,  the  jury 
bad  the  right  to  consider  a  statement  of  de- 
fendant's counsel  in  (^loiing  that  they  proposed 
to  show  that  defendaot  was  on  the  place  with 
rent  paid  up  to  a  time  in  advance  of  that  when 
suit  was  filed. 

6.  Costs  «s>260(1)  —  Fbitolous  Appeal  — 
Dauaoeb. 

Where  an  appeal  was  taken  merely  for  de- 
lay, and  is  without  merit,  and  frivolooa.  dam- 
ages will  be  awarded  to  appellee  on  affirmance. 
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'Appeal  frad  SnperlOT  Court,  Marlcdpa 
County ;  f.  H.  Lyman,  Judges 

Actlcm  of  unlawfal  detainer  by  B.  W. 
Blackstone  against  C.  B.  . Moore.  From  judg- 
ment of  guilty,  defendant  appeala.  Affirmed, 
with  Instructions. 

J.  J.  Cox,  A.  T.  Moore,  and  Ii.  1.  Cox,  al> 
of  Fboenlx,  for  appellant. 

Joe  Porter,  of  Glendale,  and  Hobert  W. 
Clark,  of  Phoenix,  for  apptilee.  . 

BAKER,  J.  mils  Is  an  a]n>eal  from  a  judg- 
ment entered  in  a  simple  statutory  action  of 
unlawful  detainer.  The  controrersy  biTolves 
fibe  possession  of  tbe  property  described  as 
S.  %  of  the  S.  ^  of  the  N.  E.  U  of  Sec.  12, 
T.  2  N.,  R.  1  E..  O.  and  S.  B.  B.  and  M.,  Marl- 
fopa  county.  The  jury  before  which  the  case 
was  tried  in  the  court  below  found  the  de- 
fendant guilty. 

Tbe  question  for  consideration  relates 
alone  to  the  suffideocy  of  the  evidence  to  sup- 
port the  verdict  and  judgment  to  the  effect 
that  defendapt  was  In  actual  possession  of 
the  property  as  tenant  of  plaintiff  at  the 
time  of  the  commaicemait  of  the  suit  No 
other  question  Is  presented. 

[1}  There  can  be  no  doubt  of  the  propoel*. 
tlon  that  the  action  of  unlawful  detainer,  lies 
under  the  provisions  of  our  statute  only 
when  the  premises  are  dmtsed  or  let  to  tbe 
defendant  or  some  person  under  whom  he 
dalms. 

"  •  •  •  (3)  If  any  person  shall  willfully 
and  without  force  hold  over  any  lands,  tene- 
ments or  other  real  property  after  the  termina- 
tion of  the  time  for  which  such  lands,  tenements 
or  othw  real  property  were  let  to  him,  or  to  the 
person  under  wb<Hn  he  claims,  after  demand 
made,  in  writing,  for  the  possesion  thereof,  by 
the  person  or  persona  entitled  to  sncb  poesea- 
aion,  sudi  person  shall  be  adjudged  guilty  of 
forcible  entry  and  detainer,  or  of  forcible  de- 
tainer, as  tbe  case  may  be."  Civil  Code  1913, 
par.  1S2S. 

[2]  As  tbe  action  of  unlawful  detainer  is 
posseBsory  in  its  character,  it  Ues  only 
against  the  party  in  actual  possession  of  the 
premises,  and  may  not  be  maintained  against 
one  who  is  not  In  such  possession  at  the  time 
suit  is  Instituted.  19  Cyc.  1142-1163 ;  11  B. 
C.  L.  1171,  S  31 ;  13  A.  &  B.  Bncy.  of  Law  and 
Procedure  (2d  Ed.)  p.  766. 

[S.  4]  It  Is  conceded  that  plaintiff  is  the 
owner  of  the  premises  the  right  to  the  pos- 
session of  which  Is  in  dispute.  The  plaintiff 
testifled  in  effect  that  be  entered  into  a  ver-. 
bal  agreement  with  tbe  defendant  whereby 
he  demised  or  let  the  premises  In  question  to 
the  defendant  for  a  period  of  time  commence- 
Ing  February  1,  1917,  and  ending  January  1, 
1918,  at  tbe  monthly  rental  of  $40.  Tbe  de- 
fendant paid  tbe  rent  money  regularly  from 
February  1,  1917,  to  January  1,  1918.  In 
October,  1017.  plaintiff  went  to  the  premises 


and  had'  some  conversation  with  the  defend* 
ant  about  sowing  the  land  to  barley.  De- 
feudant  said  that  he  had  sowed  some  barley, 
but  (hat  he  did  not  know  if  he  would  sow 
any  more.  On  December  1,  1917,  plaintiff 
went  upon  the  premises  and  gave  defendant 
a  written  notice  to  vacate  tbe  premises 
at  the  expiration  of  his  lease,  which  was  Jan- 
uary 1,  1918.  Plaintiff  further  testifled  that 
he  was  not  able  to  obtain  possession  of  the 
premises. 

The  defeodaot's  version  of  the  transaction 
between  plaintiff  and  himself  concerning 
the  premises  is  that  one  Eaton  had  a  lease 
of  tbe  premises  from  the  plaintiff  for  a  peri- 
od of  two  years;  that  Eaton  had  about  ten 
cows  upon  tbe  premises,  and  that  he  bought 
the  cows  from  Eaton  together  with  Eaton's 
rights  to  the  premises  under  the  lease;  that 
be  and  Eaton  went  to  tbe  plaintiff  and  in- 
formed plaintiff  of  the  trade  between  himself 
and  Eaton,  and  that  plaintiff  said  that  he 
ought  to  have  more  rent,  but,  on  defendant 
objecting  to  paying  more  rent  than  $40  a 
month,  plaintiff  consented  and  said  that  it 
was  alt  light;  that  he  did  not  want  to  break 
up  tbe  trade  between  Baton  and  the  detend- 
ant.  The  defendant  admitted  the  payment 
of  the  rent  money. 

Concerning  .  the  notice  to  vacate,  tbe  de- 
fendant testified  that  plaintiff  came  to  the 
premises  one  night  whilst  defendant  was 
milking  the  cows  and  tbrew  down  a  piece 
of  paper  and  said,  *'Tou  can  read  this  at  your 
leisure,  Mr.  Moore,"  and-  that  he  (defendant) 
"forgot  all  about  it;  dldii*t  know  what  be- 
came of  It" 

All  of  tbis  constitutes  abundant  evidence 
that  the  defendant  was  In  actual  possession 
of  the  premises  at  tbe  time  of  the  commence- 
ment of  the  suit  (January  11,  1918)  as  the 
tenant  of  the  plaintiff.  It  Is  not  our  province 
:  to  weigh  the  probative  force  and  effect  of 
such  evidence.  That  was  the  exclusive  prov- 
ince of  tbe  trial  jury.  The  only  matter  opeta 
for  review  here  Is  the  question  as  to  wheUier 
or  not  there  is  substantial  evidence  to  sup- 
port tbe  verdict  and  judgment 

[S]  Furthermore,  counsel  for.  the  defend- 
ant. In  his  opening  statnnent  to  the  Jury, 
said: 

"We  propose  to  show  you  that  Mr.  Moore  [the 
defendant]  was  on  this  place  with  rent  paid  up 
to  a  time  In  advance  of  tbe  time  when  tbe  suit 
was  filed,  and  of  course  he  is  entiUed  to  stay." 

Unquestionably  the  jury  had  the  right  to 
take  this  statement  into  consideration.  Such 
admission  of  counsel  obviated  the  necessity 
of  fuller  proof,  if  such  was  desirable,  aa  to 
the  actual  possession  of  the  uremlsea  by  the 
defendant  at  the,  time  the  suit  was  com- 
menced. 

"In  the  trial  of  a  cause,  the  admissions  of 
counsel  are  constantiy  received  and  acted  upon. 
In  fact,  as  beating  upon  the  issue  involved,  ad< 
miaaions  M  counsel  may  be  tbe  ground  of  th« 
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eoort'a  proeednic  eqnallr  u  If  eitabUslud  hj 
the  dearat  proof."  TmIs  t.  B7«n,  13  Ari& 
m  106  Pk.  461. 

[8]  It  appears  to  ns  tbat  the  appeal  was 
taken  merely  for  delay,  and  that  it  1b  with- 
out fflertt  and  Is  frivolous.  Uuder  the  cir- 
cumstances, we  think  It  Jnst  that  the  sum  of 
$100  be,  and  the  same  Is  hereby,  awarded  to 
the  plaintUT  as  damages  for  such  frirolons 
appeal. 

The  judgment  of  the  lower  court  is  affirm- 
ed, with  instructions  to  enter  a  judgment 
against  the  defendant  and  the  National  Sure- 
ty Company  (the  surety  on  the  supersedeas 
bond)  for  the,  amount  of  the  rent  accruing 
during  the  poidency  of  the  appeal,  and  all 
damages,  costs,  and  rmts  adjudged  against 
the  defmidant  by  the  superior  court 

CUMNIMOHAM,  a  J.,  and  BOSS,  J«  con- 
cur. 


(20  ArlL  SSI) 

WAHLSTROM  t.  CHRIST?  et  aL 
(Mo.  1660.)  . 

(Supreme  Court  of  Arisona.    May  8,  1010.) 

1.  IiANDLOBD  AKD   l^NANT   ^112(1)— FOB- 

fkitubb  oy  ixase— nonpatukkt  of  rent— 
Waiveb. 

Where  a  landlord  extended  time  for  par- 
ment  of  rent  falling  due  on  a  specific  date, 
without  definite  limit,  and  did  not  give  the  les- 
see any  notice  that  the  time  of  such  extenuon 
had  expired,  or  make  demand  for  payment 
tiiereof  after  granting  tudk  extension,  such  con- 
duct amouuted  to  a  waiver  of  any  forfeiture  for 
the  nonpayment  of  that  particular  rent. 

2.  Tna  4e90(1(^— GoMPCTATioH  or  Datb  — 
LEASB^FoBnnUBB  roB  NonPATHBHT  or 
Rent. 

In  view  <rf  Civ.  Code  1913,  par.  663,  pro- 
viding for  compaCation  of  time  by  excluding 
the  first  day  and  including  the  last,  and  para- 
graph 1552,  providing  that  a  tenant  shall  be  io 
arrears  for  neglect  or  refusal  to  pay  rent  for 
five  days  after  the  due  date,  a  lease  may  not  be 
declared  forfeited  whtfe  rent  was  dae  Novem- 
ber 1st,  until  after  the  close  of  the  business  day 
of  November  6tb, 

Apipeal  from  Superior  Court,  Maricopa 
County;  B.  0.  Stanford,  Judge. 

Action  by  Mamie  Lee  Wablstrom,  Individ- 
ually and  as  executrix  with  the  will  annexed 
of  the  estate  of  Joseph  Wablstrom,  deceased, 
against  William  C.  Christy,  by  Lloyd  B. 
Christy,  his  attorney  In  fact,  and  another 
for  damages  Cor  terminating  a  lease.  From 
an  order  sustaining  defendants'  plea  In  bar, 
plaintiff  appeals.  Reversed. 

B.  n.  Marks,  of  Phoenix,  for  appellant. 
6.  J.  Stonemau,  of^phoealx,  for  appellees. 


BAKBR,  J.  This  la  an  action  brou^t  by 
Mamie  Lee  Wablstrom  In  bar  IndtTiduiU 
capacity  and  aa  executrix  of  the  estate  of 
Joseph  Wablstrom,  deceased,  plaintiff, 
against  William  C.  Christy,  by  Uoyd  B. 
Christy,  his  attorney  In  fact,  and  Shirley 
GUrlsty,  defendants,  ta  recover  90,278.74, 
alleged  to  be  damagea  sostalned  tSiroagh  thie 
act  of  defendants  in  terminating  a  lease 
entered  into  between  defendants  and  deceas- 
ed during  his  lifetime,  of  certain  premises 
described  as  the  S.  H  of  the  N.  ^  of  the  S. 
E.  and  S.  1^  of  the  S.  B.  %  of  the  M.  B. 
of  section  1,  township  1  north,  range  2 
east,  G.  &  S.  R.  B.  &  M..  Marlc<va  county. 

The  lease  is  set  out  in  the  complaint  It 
Is  for  three  years  from  November  1,  1016, 
to  November  1,  1019.  The  rent  is  made  pay- 
able semiannually  In  advance  on  the  1st  days 
of  May  and  Novembw  of  each  year.  The 
complaint  shows  that  the  rent  due  on  No- 
vember 1,  1916,  was  paid;  that  the  defend- 
ants extended  the  time  for  payment  of  the 
rent  due  on  May  1,  1017;  that  the  lessee. 
Joseph  Wablstrom,  died  September  8,  1017: 
and  that  the  plaintiff  was  Appointed  and 
qualified  as  executrix  of  the  estate  of  said 
deceased  on  November  1,  1017.  The  com- 
plaint farther  shows  that  on  November  S, 
1017,  the  defendants  declared  the  lease  for^ 
felted  for  nonpayment  of  rmts. 

The  defendants  Interposed  a  plea  In  t>ar 
to  the  complaint,  for  that  It  appears  from 
the  complaint  that  the  rent  due  on  May  1, 
1017,  and  also  the  rent  due  on  November  1. 
1017,  had  not  been  paid,  and  that  the  defend- 
ants had  availed  themselves  of  the  right  by 
law  to  re-enter  and  take  possession  of  the 
premises  upon  the  nonpayment  of  such  rents. 
The  court  entered  an  order  sustaining  the 
defmdanu*  plea  in  bar,  from  whidi  order  the 
plaintiff  brings  this  appeal. 

Counsel  for  the  respective  partlea  «itered 
into  the  following  stlpnlatlon,  wtaldi  waa  ap- 
proved 1^  the  court: 

*'It  Is  stipulated  by  and  between  tiie  respec- 
tive counsel  herein  tiiat  the  court  in  pasaing 
nptm  the  plea  in  bar  interposed  by  the  defend- 
ants in  ,their  answer  had  nothing  before  him 
but  the  pleadings  in  the  case,  no  evidence  hav- 
ing been  taken  by  the  court  on  the  plea  in  bar. 
The  court  sustained  the  plea  after  argument  of 
counsel,  which  argumeot  was  confined  to  on'c 
point,  vis.:  The  right  of  the  defendants  to  de- 
clare a  forfeiture  of  the  written  lease  and  to 
take  possession  of  the  leeacd  premises  in  ques- 
tion on  November  5,  1917,  for  the  failure  to 
pay  rent  as  disclosed  In  the  complaint." 

It  will  thus  be  seen  that  the  only  question 
for  determination  Is: 

"Did  the  defendants  have  the  ri^  to  de- 
clare a  forfeiture  of  the  written  lease  and  to 
take  possession  of  the  leased  premises  in  qnca- 
tioa  on  November  5,  1017,  for  the  failure  to 
pay  the  rents  as  disclosed  in  the  complaint?" 
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[1]  It  is  set  forth  In  the  complaint  that 
the  defendaDta  extended  the  time  for  the 
payment  of  the  rent  which  fell  due  on  May 
1, 1917.  For  what  length  of  time,  the  exten- 
sion was  granted  Is  not  stated.  It  la  not 
claimed  that  the  defendants  ever  gsTe  the 
lessee  any  notice  that  the  time  of  snch  ex- 
tension had  expired,,  nor  was  any  demand 
made  upon  the  lessee  for  the  payment  of  this 
rent  after  such  extension  bad  been  granted. 
We  dilnk  this  conduct  amounted  to  a  clear 
waiver  of  any  forfeiture  for  the  nonpayment 
of  the  rent  due  on  May  1,  1917.  The  right 
to  declare  a  forfeiture  is  for  the  benefit  of 
the  lessor  and  may  be  waived  by  him.  The 
general  rule  announcing  what  conduct  upon 
the  part  of  the  lessor  will  amount  to  a  walT- 
er  of  a  forfeiture  Is  thus  stated  tn  24  Cjc 
1860: 

"Any  act  of  the  lessor  done  with  the  knowl- 
edge of  a  cause  of  forfeiture  by  the  lessee  af- 
6rmiDg  the  existence  (tf  the  lease  and  recogniz- 
ing the  lessee  as  his  tenant  is  a  waiver  of  such 
forfeiture.  And  inasmuch  as  forfeitares  are 
not  favored,  slight  acts  will  be  construed  as  a 
waiver  of  the  forfeiture." 

And  theito  are  cases  whlcih  directly  hold 
that  a  lessor  who  extends  the  time  for  the 
payment  of  mat  waives  the  right  to  declare 
a  forfdtnre  for  the  nonpayment  of  such 
Tent  Lewis  v.  Ocean  NaT.,  etc.,  Co..  125  N. 
T.  841,  26  N.  B.  801 ;  Sauer  v.  Meyer,  87  CaL 
84, 25  Pac.  153. 

[2]  The  next  nnt  payment,  according  to 
the  lease,  was  due  Movonber  1,  1917.  The 
lessee  (Wahlstrom)  died  on  September  8, 
1017.  fnie  plaintiff  was  aniointed  and  qual- 
ified as  the  executrix  of  the  estate  of  said 
deceased  on  November  1,  1017.  Assuming 
that  It  was  the  duty  of  Uie  executrix  to  pay 
the  rent  due  November  1,  1817,  yet  she  had 
all  of  the  5th  day  of  November  and  the  busi- 
ness day  of  November  6,  1017,  In  whldi  to 
pay  It  nnder  the  express  provisions  of  sec- 
ttou  1562: 

"Whenever  any  tenant  shall  neglect  or  refuse 
to  pay  his  rent  when  the  same  shall  be  due  and 
said  rent  shall  be  in  arrears  and  unpaid  for  five 
days  thereafter.  •  •  •  •* 

Section  693  of  the  Civil  Code  provides: 

"The  time  in  which  any  act  provided  by  law 
is  to  be  done  is  to  be  computed  by  excluding  the 
first  day  and  including  the  last  day,  onless  the 
last  day  is  a  holiday,  and  then  it  is  also  ex- 
cluded." 

Clearly  the  re-entry  on  November  5,  1917, 
was  premature.  Having  determined  that  the 
re-entry  was  premature,  It  is  unnecessary  for 
us  to  determine  the  question,  vigoronsty  ar- 
gued by  counsd  on  both  sides,  whether  or 
not  a  landlord  Is  required  to  make  a  demand 
for  the  rent  before  exercising  the  right  to  de- 
clare the  lease  forf^ted  and  re-enter  the 


leased  premises  for  nonpayment  of  rent.  The 
defendants  did  not  have  the  right  in  either 
event  to  declare  a  forfeiture  of  the  lease  on 
November  5,  1017,  and  so  the  question  of  a 
demand  Is  immaterial  so  far  as  the  disposi- 
tion of  this  appeal  is  cmcemed. 

The  order  sustaining  the  plea  in  bar  must 
be  reversed,  and  It  Is  bo  ordered. 

CCNNINOHAM,  a  J.,  and  BOSS,  X,  con- 
car. 


(XQ  Aris.  8SG) 

NAVAJO-APACHE  BANK  &  TRUST  CO.  t. 
WAKEFIELD.   (No.  1641.) 

(Sopreme  Court  of  Arisona.   May  8,  1010.) 

1.  BzLu  Airn  Nona  ^»^(2>  —  HoLon  tk 

Dux  OOUBO— BUBDIN  OT  Psoor. 

The  Negotiable  Instrument  Law  (Civ.  Code 
1013,  par.  4204),  casts  the  burden  of  proof  <m 
the  corporation  holding  notes  negotiated  to  it  by 
a  person  whose  title  was  defective  to  show  that 
it  was  a  htdder  in  due  course,  under  section 
4107. 

2.  Bnxs  AND  Nona  ♦=»K!5  —  Non<n  or 

FRA.tn>  IK  iNCEPnON  OF  NOTES— EVIDEnCB. 

In  an  action  on  notes,  defendant's  testimony 
that  be  bad  given  actual  notice  that  the  notes 
were  obtamed  by  fraud  and  misrepresentation 
to  plaintiErs  president  by  letter  was  wholly  in- 
suffident  to  make  a  primary  showing  of  notice 
of  fraud,  where  the  president  denied  its  re- 
ceipt and  defendant  did  not  show  that  the 
letter  was  properly  addressed,  stamped,  and  de- 
posited in  the  mail,  particularly  where  the  let* 
ter  was  answered  by  another  and  from  a  town 
othn  than  where  plaintiff's  president  lived. 

Appeal   from    Superior   Court,  Navajo 

County ;  John  A.  Ellis,  Judge. 

Action  by  the  Navajo-Apa<A^  Bank  & 
Trust  Company  against  L.  I.  Wakefield. 
Judgment  for  defendant,  and  plaJntiff  ajh 
peals.   Reversed  and  cause  remanded. 

C.  H.  Jordan,  of  Holbrook,  for  appdtsnt 
Thorwald  Laraon,  of  Holbrook,  iiuti  A.  T. 
Uannett,-of  Gallup,  N.  M.,  for  appellee. 

BAKER,  J.  In  this  acUon  the  plaintiff 
(appellant),  Navajo-Apache  Bank  &  Trust 
Company,  brought  suit  against  the  defendant 
(appellee),  L.  I.  Wakefield,  to  recover  on 
two  certain  promissory  notes  made  and  exe- 
cuted by  the  defendant,  one  for  $250  and  the 
other  for  9760.  'The  notes  are  dated  April 
11,  1913,  and  are  made  payable  on  January 
1.  1914.  They  are  made  payable  to  the  d?- 
fendant's  own  order  and  bear  his  Indorse- 
ment. The  action  was  defended  on  th« 
ground  (tf  failure  of  constderaticm  and  fraud 
in  the  inc^tlon  ct  the  notes  sued  <hl  The 
defendant  denied  that  the  plaintiff  bank  was 
a  holder  In  due  course.   The  case  was  tried 
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to  a  Juiy,  which  found  tor  the  defendant, 
and  the  plalntlfl  bank  brings  the  caae  here 
on  appeal. 

It  appears  that  the  notes  were  given  on 
subscription  for  stock  of  the  Ranchers*  Trust 
Company.  The  scheme  to  form  such  a 
company  was  evidently  a  fraud.  No  stock 
was  ever  issued  to  the  defendant  The  evi- 
dence admitted  on  the  trial  was  amply  suf- 
ficient to  show  failure  of  consideration,  and 
that  the  notes  were  obtained  by  fraud  and 
misrepresentation.  The  plaintiff  bank  prac- 
tically concedes  this  to  be  true.  The  main 
question  is  this:  Was  the  plalntlfC  bank 
the  holder  of  the  notes  In  due  course? 

[1]  Section  4197  of  the  NegoUable  Instru- 
ment Law  (R.  S.  Ariz.  1913)  is  as  follows : 

"A  bolder  in  due  course  is  a  bolder  who  has 
taken  the  iDstnimeot  under  the  following  con- 
ditions: (1)  That  the  inBtrumeot  is  complete 
and  regular  upon  its  face.  (2)  That  he  became 
the  holder  of  it  before  It  was  overdue,  and  with- 
out notice  that  it  had  been  previously  dishon- 
ored, if  such  was  the  fact.  (3)  That  be  took 
it  In  good  faitb  and  for  value.  (4)  That  at  the 
time  it  was  negotiated  to  him  he  bad  no  notice 
of  any  infirmity  in  the  instrument  or  defect  in 
the  title  of  the  person  negotiatiDg  it." 

And  section  4^04  of  the  same  law  is  as 
follows : 

"Every  holder  is  deemed  prima  facie  to  be  a 
holder  in  due  course;  but  when  it  is  shown  that 
the  title  of  any  person  who  has  negotiated  the 
instrument  was  defective,  the  burden  is  on  the 
holder  to  prove  that  he,  or  some  person  under 
whom  he  daims,  acquired  the  title  as  a  holder 
in  due  course.  Bat  the  last-mentioned  rule 
does  not  apply  in  favor  of  a  party  who  became 
bound  on  tbe  instrument  prior  to  the  acquisition 
of  snch  defective  title." 

The  statutory  provision  last  quoted  had 
the  effect  of  casting  upon  the  plaintiff  bank 
the  burden  of  proving  that  it  was  a  holder 
of  the  notes  In  due  course.  That  the  notes 
are  complete  and  regular  upon  their  face 
is  In  eCFect  admitted,  and  thoroughly  estab- 
lished by  the  instruments  themselves  which 
are  In  evidence.  It  Is  also  confirmed  by  the 
proofs  that  the  plaintiff  bank,  In  good  faith 
»nd  for  value,  became  tbe  holder  of  the  notes 
before  they  were  overdue,  and  it  is  proven 
by  nnomtradicted  evidence  that  at  the  time 


the  notes  were  negotiated  to  plaintiff  bank, 
it  had  no  notice  ot  any  dl^onor  of  the  notes, 
or  of  any  Infirmity  In  the  Instrumoits  or  de- 
fect in  the  title  of  the  persons  who  negotlt 
ated  the  Instruments.  Thus  are  subserved 
all  the  statutory  conditions  making  the 
plaintiff  bank  the  bolder  of  the  .notes  In  due 
course. 

[t]  In  an  effort  to  show  that  the  plaintiff 
bank  bad  actual  notice  tiiat  the  notes  were 
obtained  by  fraud  and  misrepresentation, 
the  defendant  was  permitted  to  testify,  over 
the  objections  of  plaintiff  bank,  to  tbe 
cmitrats  of  a  letter  which  he  said  he  had 
written  to  W.  H.  Burbage  in  his  capacity  as 
president  of  plaintiff  bank.  In  this  letter 
the  deffflidant  said  that  he  Informed  Bur- 
bage that  the  notes  had  been  obtained  by 
fraud  and  mlsrepres^tation,  and  that  he 
(defendant)  would  not  honor  them.  The  de- 
fendant admits  that  he  received  no  answer 
from  Burbage  to  this  letter,  but  states  that 
the  secretary  of  the  Ranchers'  Trust  C<m- 
pany,  at  Flagstaff,  Ariz.,  answered  It  Tbe 
defendant  fails  to  state  whether  he  address- 
ed Burbage  at  Flagstaff,  Ariz.,  or  at  Wins- 
low,  Ariz.  The  uncontradicted  proof  is  that 
Burbage  resides  at  Wlnslow,  Ariz.,  and  that 
tbe  principal  place  of  business  of  the  plain- 
tiff bank  is  at  Wlnslow,  Ariz.  There  is  no 
evidence  that  Burbage  ever  received  the  let- 
ter. He  positively  denies  Its  reception.  Un- 
der the  circumstances,  the  evidence  was 
wholly  insuffideut  to  make  a  prima  fade 
showing  of  notice  to  the  plaintiff  bank  of 
fraud  In  the  inception  of  the  notes.  Defend- 
ant went  no  further  than  to  state  that  he 
"wrote  a  letter  to  Burbage"  In  his  capacity 
as  president  of  plaintiff  bank.  Be  should 
have  shown  that  the  letter  was  properly  ad- 
dressed, stamped,  and  deposited  In  the  mail. 
1  Jones  oo  Evidence,  {52;  2  Wharton  on 
Evidence,  |  1323;  Briggs  v.  Herrey,  130 
Mass.  187 ;  Best  v.  German  Ins.  Ga,  68  Ho. 
App.  598. 

Tbe  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance .with  the  views  expressed  in  tUs 

opinion. 

CUNNINGHAM,  a  J.,  and  ROSS,  J., 
concur. 
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MAEJLETT  T.  DOHBRTT.   (L.  A.  4681) 

(Snpreme  Conrt  of  California,   April  15.  1918. 
RehearlDs  Denied  May  15,  1910.) 

1.  Loos  AMD  LOQOINO    *=»3(7)  —  SaLB  OF 
TniBEE— CONSTBUCnON  OF  CONTBACT. 

lostrament  granting  timber  on  tract  with 
covenants  that  landowner  would  permit  removal 
within  a  spedfied  time  held  not  to  convey  abso- 
lute title  to  timber,  but  only  right  to  take  such 
timber  as  slwiild  be  removed  within  specified 
period. 

2.  VXNDOB   AND   PUBCHABBB      «9231(16)  — 

Bona  Fidk  PtTBcBASBB— Tiiibe»— Rboobdbd 

CORTEACT  AS  NOTICE. 

Instniment  giving  right  to  remove  timber 
from  a  tract  within  a  certain  period  Is,  when 
recorded,  notice  of  mich  rights  to  a  Babseqnent 
purchaser  of  the  land  from  the  landowner. 

3.  Loos    AND    LOOaiNQ  «=>3(11>— REMOVING 

Tim  BEE— Time. 
Where  person  holding  contract  right  to  re- 
move timber  from  a  tract  daring  a  certain 
period  la  prevented  hj  the  landowner  from  ex- 
ercising such  ^ht,  the  time  for  removal  ihould 
be  extended  adding  to  it  the  period  of  ancb 
interruption. 

Department  1. 

Appeal  from  Superior  Court,  Eeni  County ; 
MiltoD  T.  Fanner,  Judge. 

■ 

ActioD  b7  J.  H.  Mallett  against  W.  J. 
Doberty.  Judgmoit  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  new  trial  or- 
dered. 

Alfred  Siemon  and  W.  W.  Eay^  both  of 
Bafcerstield,  for  appellant. 

Borton  &  Thitie,  of  Bako^eld,  for  re- 
spondent 

I^AWIiOB,  J,  Ttda  action  was  brought  by 
the  plalntlft  against  the  defmdant  to  quiet 
the  title  of  the  former  to  an  undivided  one- 
half  Interest  In  certain  standing  timber. 

On  October  S,  1905.  the  Kern  County  Lam- 
ber  Cwnpany,  a  corporatkm,  being  the  owner 
of  a  tract  of  land  on  Mt.  Breckenrldge^  In 
Kem  county,  executed  and  dellToed  an  tn- 
stnunoit  In  writing  which  purported  tocon- 
tbe.standlngtimberon  the  said  land  to  the 
plaintiff.  This  instnunoit  was  duly  acknowl- 
edged and  recorded. 

The  plalntlft,  on  OctiAer  27, 1905,  assigned 
to  the  Madera  Sugar  Pine  Company,  a  cor- 
pwatlon,  file  Fresno  Flume  &  Irrigation 
OcHnpany,  a  corporation,  the  Sanger  Lumber 
Company,  and  the  West  Side  Lumber  Gmn- 
pany,  a  conmratlon,  kn  undivided  one-half 
interest  In  tiie  said  timber. 

On  November  12,  1908,  the  Kem  County 
Lumber  Company  conveyed  to  the  defendant 
the  land  upon  wbldi  the  said  timber  stands. 
ThiB  deed  was  placed  in  escrow  with  the 
Producer's  Savings  Bank  in  Bakersfleld  on 
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June  19.  1909,  with  escrow  instructions  to  the 
effect  that  the  deed  be  not  delivered  until  the 
balance  of  the  purchase  price,  which  included 
a  subsisting  mortgage  of  fS.OOO  on  the  land, 
was  paid  by  the  defendant  The  final  pay- 
ment was  made  and  the  deed  d^vmd  on 
May  22.  1912. 

In  his  complaint  filed  on  December  6, 1912, 
the  plaintiff  alleged  that  he  was  the  absolute 
owner  of  an  undivided  one-half  interest  In 
the  timber,  with  a  right-  to  the  frea  use  of 
the  land  without  charge  for  the  purpose  of 
removing  the  timber  until  the  5th  day  of  Go 
tober,  1915.  It  was  further  alleged  that  the 
defendant  claims  the  ownership  of  the  land 
and  the  timber;  that  on  November  1,  1912, 
the  defendant  evicted  the  plaintiff  from  the 
real  property,  and  ever  since  then  has  held 
possession  thereof  against  the  plaintiff.  The 
plaintiff  prayed  that  the  defendant  be  re- 
quired to  set  forth  his  right  to  the  timber, 
and  the  real  property;  that  a  decree  be  en- 
tered quieting  the  title  of  the  plaintiff  to  an 
undivided  one-half  interest  in  the  timber; 
that  the  defendant  be  enjoined  from  claiming 
any  right,  title,  and  o^vnershfp  therein;  and 
that  he  be  enjoined  from  hindering  and  pre- 
venting or  in  any  way  obstructing  the  plain- 
tiff in  the  free  use  and  occupation  of  the  land 
for  logging  purposes  and  for  the  purpose  of 
cutting  and  removing  the  timber. 

The  defendant  answered  and  denied  that 
the  plaintiff  Is  the  absolute  owner  of,  or  has 
any  interest  in,  the  timber  or  any  right  to 
the  use  of  the  land  for  the  removal  thereof. 
He  further  denied  that  the  plaintiff  had  ever 
been  In  possession  of  the  land  or  that  he  bad 
been  evicted  therefrom,  alleging  that  he  him- 
self was  the  absolute  owner  of  both  the  land 
and  the  timber. 

The  defendant  pleaded  separately  section 
318,  section  319,  subdivision  1  of  section  337, 
subdivision  2  of  section  338,  and  subdivision 
3  of  section  338  of  the  Code  of  Civil  Proce- 
dure as  a  bar  to  the  complaint  "and  the  cause 
of  action  attempted  to  be  set  forth  therein." 

The  case  was  tried  by  the  court  without  a 
Jury.  Judgment  was  altered  in  favor  of  the 
defendant  trma  which  the  plalniui  appeals. 
The  plaintiff  also  appeals  from  an  order 
denying  his  motion  for  a  new  trial,  and  the 
case  ■  comes  here  upon  a  bill  of  exceptions 
used  on  the  hearing  of  the  said  motion. 

The  instrumrait  referred  to  reads  as  fol- 
lows: 

.  "That  for  and  in  consideration  of  the  sum  of 
three  thousand  dollars,  tiie  said  party  of  the 
first  part  does  hereby  grant,  bargain,  sell  and 
convey  to  the  party  of  the  second  part,  all  tim- 
ber suitable  for  sawmill  purposes,  and  standing 
and  being  upon  the  following  described  real  es- 
tate. *  *  •  together  with  the  free  nee  and 
occupation  of  said  premises  and  appurtenances, 
without  charge,  for  the  purpose  of  cutting,  haul- 
ing, and  sawing  said  timber. 
"And  it  is  further  understood  and  agreed  that 
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tiie  party  of  the  second  part  ihall  have  fix  ^ 
years  from  the  date  of  this  agreement  to  re- 
move aaid  timber  and  an  extension  of  four  years 
thereafter,  if  party  of  the  first  part  ahaU 
not  bare  sooner  disposed  of  said  land,  and  in 
the  event  of  said  land  bdng  sold,  it  shall  be 
upon  the  express  condition  that  no  part  of  the 
timber  hereinbefore  mentioned  shall  be  cut  or 
used  in  the  manufacture  of  timber,  dnrins  aaid 
term  of  four  years." 

The  timber  bad  not  oeen  removed  by  the 
plaintiff  or  bis  co-owners  within  the  six-year 
period,  which  ezi^red  on  October  S,  1911.  nor 
at  the  commoicement  of  tills  actiw,  on  De- 
cember 6.  1012. 

It  is  the  position  of  the  ^^llant  that  the 
Instmmsit  conveyed  to  him  absolute  title  to 
tt»  timber,  so  that  he  ooidd  remove  It  at  any 
tim^  even  after  the  ocplration  of  tea  years, 
and  that  the  sttpulatloa  tax  Qie  removal  of 
the  tbuber  was  merely  ft  covmant  and  the 
timber  remained  hla  prc^w^  even  tnongh  It 
was  not  removed  within  the  time  qwdfled. 

As  we  understand  the  position  ttf  the  re- 
spondent. It  is  that  the  Intentiim  of  me  par^ 
ties  was  fully  expressed  in  the  contract,  and 
that  Oiey  Intended  **that  the  right  to  remove 
the  timber  and  tbe  title  ctf  Oie  platntUt  to  the 
timber  should  tennlnaLte  and  be  at  an  end 
together.** 

On  the  queidlon  of  the  plalntltfa  title  to 
Oie  timber  and  the  right  to  use  tbe  land  tor 
the  iwnoval  of  the  Umber,  the  court  found: 

"That  the  plaintiff  was  not  •  •  •  ai  the 
time  of  6linit  complaint  herein  and  never  at  any 
time  rinre  has  been  the  owner,  either  absolute 
or  otherwise,  of  an  undivided  one-half  .interest 
•  •  •  in  the  timber.  •  •  •  That  the 
plaintiff  did  not  have  •  *  *  at  the  time  of 
filing  bis  complaint  herein  and  has  not  had  at 
any  time  aiibsoqaent  thereto  the  free  nse  and 
occupation  of  all  or  any  of  the  above-described 
lands  without  charge  or  otherwise,  •  •  • 
until  the  5th  day  of  October,  1915,  •  •  •  f or 
the  purpose  of  cutting,  sawing,  hauling,  and  ra- 
moring  said  timber.  •  •  • " 

No  other  findings  were  made  by  tbe  court 
In  support  of  bis  contention  that  the  in- 
strument conveyed  to  blm  absolute  title  to 
the  Umber,  tbe  appellant  relies  on  the  com- 
panion cases  of  Peterson  v.  Glbbs,  147  Cal.  1, 
81  Pac.  m,  109  Am.  St  Rep.  107,  and  Gibba 
V.  Peterson.  163  Cal.  759,  127  Pac.  62.  We 
are  of  tbe  opinton  that  these  cases  are  not 
determinative  of  this  case.  In  tbe  Peterson- 
Gtbbs  Cases  tbe  Instrument  involved  provid- 
ed, not  merely  that  tbe  vendees  of  tbe  timber 
should  have  a  period  of  ten  years  within 
which  to  remove  It  but  also  that  If  it  was 
not  removed  within  ten  years  the  vnidees 
sbould  thereafter  pay  a  yearly  rental  of  $200 
for  the  privilege  of  removing  snch  timber, 
and  It  was  agreed,  "that  all  the  prIvlleRes 
granted  herein  are  to  continue  until  such  tim- 
ber is  removed."  In  view  of  the  provlslwi 
for  the  payment  of  rent  after  the  ten-year 


period,  this  court  construed  the  Instrument 
as  an  absolute  conveyance  without  condition. 
This  obviously  is  correct,  for  the  provision 
for  the  payment  of  rent  for  an  Indefinite  peri- 
od after  tbe  expiration  of  the  ten  years  In 
case  the  timber  should  not  be  ronoved  Indi- 
cates deaily  that  It  was  the  lntenU<Hi  of  tbe 
parties  that  the  vendees  should  have  tbe 
right  to  remove  the  timber  after  the  specified 
term.  The  court  said;  "The  question  In 
ea(^  case  is  as  to  what  i»  the  contract  t>e- 
tween  the  parties."  Tbe  doctrine  of  the  Pe- 
terson-Glbbs  cases  was  followed  in  Clapusd 
V.  Clark,  12  CaL  App.  44, 106  Pac.  436,  and  in 
Anderson  v.  Palladlne  (App.)  178  Pac.  553; 
the  court  in  each  of  those  cases  construing 
the  Instruments  as  giving  tbe  purdiaser  of 
the  Umber  tbe  right  to  rraiove  It  after  tbe 
expiration  of  the  time  specified. 

[1-3]  The  Instrument  herein  cootaina  no 
langua^  Indicating  tliat  tbe  appelant  was 
to  have  more  than  ten  years  within  wblcb  to 
remove  the  timber.  While  the  language  is 
somewhat  Involved,  tbe  Instrument  Is,  In 
effect,  equivalent  to  one  conveying  the  timber, 
"the  same  to  be  ranoved  within  ten  years." 
This  finds  support  in  the  provision : 

**That  in  the  event  ai  said  land  being  sold. 

it  shall  be  upon  the  express  condition  that  no 
part  of  the  timber  hereinbefore  mentioned  shall 
be  cut  or  used  In  the  panufacture  of  timber, 
during  said  term-  of  four  yeais." 

It  is  conceded  that  this  restriction  was 
Intended  to  apply  to  the  purchaser  of  tbe 
land.  Since  It  la  plain  that  the  appellant) 
was  entitled  to  an  aggregate  term  of  ten 
years,  and  this  action  was  brought  before 
such  term  had  expired,  It  will  not  be  neces- 
sary to  consider  the  arguments  of  respective 
counsel  as  to  the  meaning  of  the  phrase, 
"ahall  not  have  sooner  disposed  of  said  land," 
Including  the  question  whether  it  was  "dis- 
posed or'  on  tbe  date  of  the  execution  of  the 
deed  or  when  it  came  out  of  escrow.  It  may 
be  mentioned  that  the  lumber  company  foiled 
to  put  tbe  "rapress  condition"  In  tbe  deed 
when  the  land  was  sold  to  the  defendant  but 
this  In  no  way  affects  the  rights  ct  the  plain- 
tiff as  to  the  time  for  the  removal  of  tbe  tim- 
ber, alnce  the  Instrument  conveying  It  to  the 
plaintiff  was  recorded,  and  tbe  defendant 
was  therefore  put  upon  constructive  notice  of 
the  provision. 

The  rule  of  ctmstruction  as  to  contracts  for 
the  sale  of  standing  trees  to  be  removed 
within  a  qiecifled  time  is  thus  stated  in  28 
Am.  A  Eng.  Ency.  of  Law,  p.  541 : 

"Contracts  for  the  sale  of  standing  trees  to  be 
removed  within  a  specified  time  have  generally 
been  construed  by  courts  as  sales  only  so 
many  trees  as  the  vendee  might  cat  and  remove 
within  the  time  designated,  tiie  balance  remaia- 
iog  tlie  property  of  tiie  vendor." 

See,  also,  26  Cyc  1549;  17  B.  a  I..  1084; 
and  SB  L.  B.  A.  626. 
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Tlie  weight  of  aatborlty  is  In  accord  with 
this  rule.  McRae  v.  SUIlwell,  111  Ga.  65,  36 
S.  E.  604,  65  L.  R.  A.  513;  Baxter  &  Co.  v. 
Mattox,  106  Ga.  344.  32  S.  E.  M;  Howard 
V.  Lincoln,  13  Me.  122;  Webber  v.  Proctor, 
8»  Me.  404,  36  Atl.  631 ;  Mclntyre  t.  Barnard. 
1  Sandf.  Ch.  (N.  Y.)  52;  Patterson  t.  Graham, 
164  Pa.  234,  30  AtL  247 ;  Golden  t.  Glock.  67 
Wis.  118,  16  N.  W.  12.  46  Am.  Rep.  32;  Sal- 
toDstall  V.  Uttle.  00  Pa.  422,  35  Am.  Rep. 
683;  Williams  v.  Flood.  63  Mich.  487,  SO  N. 
W.  03. 

It  is  to  be  noted  that  the  Instmrnents  tn 
the  above  cases,  like  the  one  at  bar,  employ 
words  of  present  grant 

me  question  of  a  forfeiture  arising  from  a 
condition  subsequent  has  been  argued  at 
great  Imgtb  b;  counsd.  But  the  question  Is 
not  involved  In  this  case,  for  the  reason  that 
It  was  the  Intention  of  the  parties  that  the 
right  to  take  the  timber  should  be  limited  to 
ten  years.  The  I^al  result  follows  that  the 
Toidee  would  be  entitled  to  only  so  mnoh  of 
the  timber  as  he  might  remove  wltbln  the 
time,  the  balance  remaining  the  property  of 
the  vendor.  Aa  stated,  however,  the  ten-year 
period  bad  not  expired  when  the  complaint 
was  filed.  There  Is  no  finding  on  the  Issue 
that  the  plaintiff  was  ejected  from  the  prop- 
erty. If  the  plaintiff  wag  prevented  by  the 
defendant  from  going  on  the  land  and  cutting 
the  timber,  the  period  of  Interrupuon  should 
be  taken  into  account  and  the  terra  extended 
by  c^nition  of  law  for  the  time  during 
which  the  plaintiff  was  so  prevented  from 
exercising  his  right 

The  judgment  is  reversed,  and  a  new  trial 
ordered  for  the  purpose  of  determining 
whether  the  appellant  has  any  time  ranaln* 
Ing  within  which  he  may  remove  the  timber 
and  decree  accordingly. 

We  concur:  OLNET,  J.;  SHAW,  J. 


flSO  C«I.  181) 

Ex  parte  KAVANAUGH. 
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(Supreme  Court  of  California.    March  28, 
1910.) 

Habkas  Corpos  «=»30(2)  —  Qubbtionb  fob 
DrrxBMiNATiON— SumciENCT  or  Inpobha- 
rtoB. 

Wfaetfapr  the  apedflc  acts  allfgcd  as'cnnHti- 
tuting  the  felony  of  drawing  a  bank  fhrek  with 
Intrnt  tn  drfrniid.  aa  defined  by  Pen,  Oode.  | 
476a.  fnil  to  sufiiciently  show  the  public  offense 
attempted  to ,  be  charged  oannot  b«  considered 
on  habeas  corpus. 

In  Bank. 

Petition  by  Mae  Kavanauj^  tor  a  writ  of 
habeas  corpua  Writ  denied. 

Geo.  D.  Collins,  Jr.,  of  San  Francisco,  for 
petitioner. 


PEiR  OtmiAM.  The  Information  In  the 
superior  court  upmi^  which  the  Judgment 
against  petitioner  Is  based  clearly  attempted 
to  charge  the  felcmy  defined  by  section  476a 
of  the  Poial  Code.  Whether  the  specific  facts 
alleged  as  constituting  the  particular  offense 
failed  to  sufficiently  show  the  public  offense 
attempted  to  be  charged  is  a  question  which 
cannot  be  considered  on  habeas  corpus  imder 
the  well-settled  rule  of  this  Jurisdiction. 
Matter  of  Ruef,  150  CaL  665,  88  Paa  606. 
See,  also,  Ex  parte  GreoiaU,  153  CaL  770,  96 
Pac  804. 

Aa  to  the  second  p<^t  In  view  of  the  facts 
and  exlilblts  shown  by  the  petition.  It  must 
t>e  held -that  the  superior  court  did  vacate 
the  order  suspending  the  execution  of  the 
Judgment 

The  application  for  a  writ  of  haoeas  corpus 
was  denied  for  these  reasons. 

ANGELLOTTI,  C.  J-,  and  SHAW,  WIL- 
BUR, LENNON,  OLNBY,  LAWLUBy  and 
MBLVIM,  JJ.,  concur. 


OM  Cal.  231) 
MARSH  T.  LAPP.    (L,  A.  4742.) 

(Supreme  Court  of  Califomla.  A^ril  15, 1918J 

L  Appeal  ^Aivn  Ebbob  «=a>110— Obdebs  Ap- 
PBALABLi— Denial  or  New  TbiaLt— Stat- 
ute. 

Ad  appeal  from  an  order  denying  a  motion 
for  new  trial  is  no  longer  allowed,  and  must  be 
dismissed.  Code  Civ.  Proc.  f  963,  as  amended 
by  St.  1915,  p.  209. 

2.  Appeal  and  Ebbob  «=9757(1)— Bbiefs— 

SUFPICIENCT— POBTIONS  OF  KECORO. 

Where  an  appeal  is  taken  under  the  alter- 
native  method,  and  defendant  does  not  print  In 
bis  briefs,  in  accordance  with  the  statutory  pro- 
visions, such  portions  of  the  record  as  he  relies 
upon,  bla  appeal  deserves  no  considerstion. 
Code  Civ.  Prpc.  S  053c. 

8.  Appeal  and  Ebbob  ^39840(4) — Ovebbui,- 
iNo  OP  Dbuusbeb  to  Complaint— Filing  or 
Ame.\ueu  Cohplaint. 
Defeiidaiit  cannot  urge  on  appeal  that  his 
demurrer  to  the  first  amended  complaint  on  the 
ground  ,  of   uncertainty   was   improperly  over- 
rulml.  where  the  record  shows  a  second  amended 
complaint  was  filed,  since  only  the  pleiidings 
uptin  which  the  issues  were  jc^ed  may  be 
attacked  on  appeal. 

4.  PLBADING        ^=>406(1)    —    OBJECTIONa  — 

Waives— Uncebtaintt. 

Althuugb  (Iffcndant  demurred  to  tlie  first 
amended  complaint  for  uncertainty  and  the  de- 
murrrr  was  overruled,  where  defendant  failed 
to  specifically  demur  to  the  second  amended 
complaint,  he  waived  the  objectioo  of  uncer- 
tainty. 
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5.  CaATTBL  M0BTOAOE8  «=9262(1>— Sals  or 
Pbbsonal  Pbopebtt— View  or  Pbopbstt. 
Code  CiT.  Proc  f  694,  requiring  that  in  the 
caae  of  an  necution  wle  of  personal  property 
capable  of  manual  delivery  the  property  must 
be  wiUiIn  die  view  of  those  sttoiding  the  sale, 
doea  not  apply  in  a  case  where  a  tenant,  as 
mortgagor,  has  waived  his  right  under  the  stat- 
ute by  remoying  part  of  the  mortgaged  chattels, 
after  the  landlord,  mortgagor,  had  published 
notice  of  the  sale  under  terms  of  mortgage  se- 
curing rent. 

Department  2. 

Appeal  from  Superior  Court,  Los  Anydea 
County;  Pat  R.  Parker,  Judge. 

Action  be  Ceceil  L.  Marsh  against  C.  E. 
Lapp.  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  motion  for  new  trial, 
the  defendant  appeals.  Appeal  from  order 
denying  new  trial  dismissed,  and  Judgment 
ap[>ealed  from  affirmed. 

Cly^e  B.  Burr  and  Harold  G.  Ferguson, 
both  of  Los  Angeles,  for  appellant 

O'Melveny.  ijtevens  &  Milllkln  and  Alex. 
Macdonald,  all  of  Los  Angeles,  for  respond- 
ent« 

LENNON,  J.  [1]  The  defendant  appeals 
from  a  Judgment  In  plaintiff's  favor,  and 
attempts  to  ap[>eal  from  on  order  denying 
his  motion  for  a  new  trial.  The  appeal  from 
such  order,  being  no  longer  allowed  by  stat- 
ute, must  be  dismissed.  Code  Civ.  Proc.  i 
963,  amended  1915  (St.  1915,  p.  209);  SegoU 
V.  Stevenson,  178  Pac.  158. 

[2]  The  appeal  Is  under  the  alternative 
method.  Since  defendant  does  not  print  in 
his  briefs,  in  accordiiuce  with  the  statutory 
provisions,  such  portions  of  the  record  as 
he  wishes  to  rely  uiwn,  his  appeal  deserves 
no  consideration.  Code  Civ.  Proc.  |  953c; 
Frankfort,  etc.,  Co.  v.  Bernardlnl,  174  Pac. 
33.  We  have,  however,  examined  the  record 
sufficiently  to  dispose  of  the  case  upon  its 
merits. 

In  February,  1915,  the  defendant  was  In 
possession  of  the  Alta  Vista  Apartments,  tn 
ho8  Angeles,  under  a  tease  from  the  plaintiff, 
secured  by  a  mortgage  on  defendant's  furni- 
ture. The  defendant  being  in  arrears  in 
rent  in  the  sum  of  $3,619.42.  and  demand 
having  been  duly  made,  defendant  defaulted. 
On  February  23d,  In  accordance  with  the 
terms  of  the  mortgage,  plaintiff  served  on 
defendant  a  notice  of  sale  of  the  'furniture 
to  satisfy  the  indebtedness,  to  be  held  Mar<di 
Sd«  at  the  Alta  Vista  Apartmmts,  where  the 
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furniture  was.  AtKnit  iSax&i  1st,  defendant 

attempted  to  remove  the  furniture,  and  suc- 
ceeded in  removing  about  half  of  it.  which 
be  stored  In  a  warehouse.  Pursuant  to  the 
notice,  the  sale  was  held  at  the  apartment 
house.  The  auctioneer  offered  all  the  furni- 
ture for  sale,  and  the  plaintiff  purchased  It. 
The  present  action,  In  claim  and  delivery, 
was  brought  to  recover  the  furniture  thus 
purchased. 

[3,  4]  But  two  points  are  made  on  the  ap- 
peal. The  first  is  that  defendant's  demurrer 
to  the  amended  complaint  on  the  ground  of 
uncertainty  was  improperly  overruled.  But 
the  record  shows  that  the  plaintiff  filed,  by 
leave  of  court,  a  second  amended  complaint, 
and  that  this  was  not  met  by  demurrer,  and 
that  the  action  was  tried  upon  it.  The  last 
amended  complaint  superseded  the  first 
amended  complaint,  and  the  original  com- 
plaint, and  consequently  the  sufficiency  of 
the  latter  cannot  be  considered.  Only  the 
pleadings  upon  which  the  issues  were  Joined 
may  be  attacked  on  appeal.  Schneider  t. 
Brown,  86  CaL  205,  24  Pac.  715;  Bray  v. 
Lowery.  163  CaL  256,  260,  124  Pac  1004. 
Defendant  by  falling  (o  specially  demur  to 
the  second  amended  complaint  waived  tbo 
objection  of  uncertainty. 

[6]  Defendant's  second  point  is  that,  even 
though  the  property  In  question  was  sold 
for  the  sum  of  $3,619.42,  which  was  admit- 
tedly  the  full  value  of  all  the  property,  both 
in  the  apartment  house  and  in  the  ware- 
house, the  sale  was  nevertheless  invalid  as 
to  the  property  in  the  warehouse,  because 
violative  of  the  provision  of  section  094  of 
the  Code  of  Civil  Procedure,  which  requires 
that  in  the  case  of  an  execution  sale  of  per* 
sonal  property  capable  of  manual  delivery 
the  property  must  be  "  •  •  •  within  view 
of  those  who  attend  the  sale.  •  •  *  "  Un- 
der the  circumstances  of  this  case  there  Is 
no  merit  In  tliis  point  The  statutory  rule 
is  intended  for  the  protection  of  the  Judg- 
ment debtor,  and  be  may  waive  his  right 
thereunder  If  he  sees  fit  to  do  so.  Lexingtoa 
Bank  V.  Wlrges,  52  Neb.  649.  72  N.  W.  1019. 
The  remov,^!  of  the  property  by  defendant 
after  notice  of  the  sale  amounted  to  such  a 
waiver,  and  be  cannot  now  be  heard  to  coid- 
plaln  of  a  result  produced  by  his  own  rol- 
uutary  act   Foster  v.  Goree,  5  Ala.  424,  429. 

The' appeal  from  the  order  denying  a  new 
trial  is  dismissed,  and  the  Judgment  appeal' 
ed  from  Is  affirmed. 

We  concur:   WILBDB,  J.;  HELTIN.  J. 
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OW  CM.  »9) 
In  n  BONIDAB'S  BETTATB.   (L  A.  0082.) 

(Supreme  Court  of  California.  April  18, 1919.) 

Wills  <i=>B35  — Consxbuctioh  — Riohtb  of 
Childbbn  not  Naued  in  Will. 
Where  will  redtea  that  testator  1b  a  single 
man  who  has  never  been  married  and  provides 
tbat  if  he  haa  other  "heirs"  than  those  named, 
they  shall  each  receive  onlj  $6,  persons  not 
named,  whether  children  or  otherwise  are  in- 
tentionalJr  excluded  so  that  they  are  not  enti- 
tled to  share  in  hia  estate  as  U  he  had  died 
intestate,  onder  Civ.  Code.  {  1S07. 

Department  1. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloaoe.  Judge. 

In  the  Matter  of  the  Bstate  of  W.  U 
Miaear.  Claim  by  alleged  belrs  and  from 
a  decree  denying  their  claim,  they  appeal. 
Decree  affirmed. 

Ernest  F.  Baker  and  WUllam  Weinsteln, 
both  of  Los  Angeles,  and  Jacob  Weinberger, 
of  San  Diego,  for  appellants. 

Eugene  Daney,  S.  W.  Switzer,  J<dinson  W. 
Peterbaugh,  and  M.  H.  Fleming,  all  of  San 
Dlc^,  for  respondent 

At  the  close  of  the  argument  OLNE^,  J., 
delivered  the  opinion  of  the  court,  SHAW 
and  LAWLOR,  J  J.,  concurring. 

The  decedent  in  this  case  died,  leaving  a 
will  disposing  of  all  of  his  estate  to  parties 
other  than  the  app^lants.  Hie  latter  claim 
to  be  children  of  the  testator  and  that  they 
are  oitltled  as  such  to  inherit  in  spite  of  the 
wlU  under  section  1307  of  the  Civil  Code, 
wbicb  jHTOTldes  that  "When  a  testator  omits 
to  provide  In  his  will  for  any  of  his  children, 
or  for  the  issue  of  any  deceased  dilld,  unless 
it  apiwars  that  such  omission  was  intentional, 
such  child,  or  the  Issue  of  such  child,  has 
the  same  share  In  the  estate  of  the  testator 
as  if  he  had  died  intestate,  and  snceeda 
thereto  as  provided  in  the  preceding  section." 

The  sole  question  In  this  case  is,  therefore, 
whether  or  oot  it  appears  from  this  will 
that  the  omission  of  any  provision  for  the 
appellants  was  Intentional.  The  material 
portions  of  the  will  upon  this  pcdnt  are  two : 
First,  "I  am  a  single  man,  I  have  never  been 
married,"  and,  second,  "Now  if  there  should 
be  any  other  or  others  than  the  Mies  that 
I  have  named  in  my  will  above  that  claim 
to  be  my  lawful  heirs  and  can  and  do  prove 
that  they  are  to  each  of  them  I  will  $6.00  Ave 
dollars  if  there  should  be  any  audi."  The 
point  Is  made  that  this  case  is  to  ba  dlstln- 
guished  from  the  Estate  of  lindsay,  176  Cal. 
23S,  168  Pac.  113.  wh^  a  clause  almost  ex- 
act^ the  same  as  the  second  clause  In  the 
present  will  was  involved  on  the  ground  that 
it  appeared  from  the  will  itself  In  tlie  Lindsay, 
case  that  there  were  <3iildren  and  that,  then- 


fore,  the  testator  by  tlie  genml  danse  pro^ 
viding  for  a  gift  of  five  dollars  to  any  <»ie 
who  should  establish  heirship  must  be  taken 
to  have  had.bla  children  in  mind,  buttfaat  In 
this  case  there  Is  tio  referees  In  the  will 
to  dbildren  and  that,  therefore,  the  general 
expression  "my  lawful  heirs"  must  be  taken 
not  to  have  retwence  to  diildroi  and  it  mast 
be  i»eaumed  that  the  testator  haA  forgotten 
his  children  and  nnlntentionally  omitted'  to 
provide  for-  tbem. 

It  seons  to  us  vwy  dear  Uut  this  con- 
tentioQ  Is  not  sound;  that  It  is  In  fiict  re- 
futed by  the  language  of  the  will.  **I  am  a 
single  man.  I  never  have  been  married." 
Taking  the  two  ^visions  together,  we  think 
it  is  perfectly  dear  that  what  the.  testator  In 
effect  said  was  this:  "I  never  hare  been 
married,  thwefftre  I  have  no  dilldren.  But 
If  any  persons  other  than  those  named  In 
my  will  prove  they  are  my  heirs  (^ther  as 
children  or  otlierwise)  I  ^ve  eadi  of  them 
$5.00."  rnie  true  construction  of  the  will 
we  believe  to  be  that  the  testator  tntoided  to 
exclude  frmn  any  substantial  ahaxe  in  hU 
estate  any  one  not  named  in  his  will,  whether 
a  child  or  otherwise. 

The  decree  appealed  from  Is  affirmed. ' 


(180  C«L  233) 

UcCOBCBS  flt  ox.  V.  CHURCH  at  ox. 
(L  A.  4640.) 

(Supreme  Court  of  California.    April  15,  1919.) 

1.  Vendob  and  PUBCHASEB  «=3»80  — '  Ex- 
CHANOE— Sale  bt  Aobb  Ihstkao  of  by  Pix- 

ED  BoaNDABTBS. 
In  an  action  arisins  out  of  an  exchange  of 
real  estate,  evidence  ketd  to  show  that  the  par- 
ties contemplated  an  exchange  at  a  fixed  price 
per  acre,  and  not  a  sale  in  gross  of  property 
with  fix^  boundaries. 

2.  Vekdob  and  Pubchaseb  *=>e5(2)  —  Ex- 
change or  Lands — "Mobs  ob  Less." 

The  words  "more  or  less,"  as  they  appear 
in  instruments  involved  in  an  exchange  of  real 
property,  ordinarily  would  tend  to  show  that 
the  sale  was  one  in  gross,  rather  then  by  the 
acre  only,  in  the  absence  of  contrary  showing, 
but.  whwe  a  cmitrary  showing  was  made,  sodi 
words  cannot  be  said  to  conflict  with  the  par- 
ties' intention  that  payment  be  made  for  the 
exact  amount  conveyed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Here  or 
Less.] 

3.  Appeal  and  Ebkob  «==>499(3)— Rkview— 
Kbckbsitt  of  Objections  Bblow. 

The  objection  that  parol  proof  was  introdue* 
ed  to  alter  terms  of  written  agreements  of  the 
parties  cannot  be  coopered,  where  the  record 
does  not  show  Uiat  sudi  objectimi  was  made 
in  the  trial  court 
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4.  VtnoKKCM  ^9433(8)  —  Pakol  Etidbnoi 

— TABTQIO  WunEH  AOBEBHXNT— MlSTAKb 

In  an  action  InTolving  writings  eTidencing 
an  exchange  of  real  property,  the  objection  to 
the  parol  proof  to  alter  and  vary  terms  cannot 
atand,  where  the  writings  themselves,  through 
mistake,  do  not  express  the  lutoiticHi  of  the 
parties  or  one  of  them. 

0.  Plbadino  ^3>43S9)— InmBHCEB  xn  Aid 
or  PUADIN0  —  OBraonons  afteb  Judo- 

HENT. 

The  objection  that  a  complaint  did  not  state 
a  cause  of  action  becaase  it  failed  to  aver  that 
the  mntual  mistake  pleaded  as  a  canse  of  action 
did  not  arise  from  plaintiff's  n^Ugence  cannot 
be  sustained  after  judgment,  where  the  absence 
of  such  negligence  is  fairly  Inferable  from  the 
allegaUons  of  the  complaint,  and  no  demurrer 
was  Interposed. 

Deimrtment  2, 

Appeal  from  Superior  Gotirt,  Lm  Angelcw 
County;  John  W.  Shenk,  Judge. 

Aetlai  tly  N.  IfcCombs  uid  vUe  against 
W.  J.  Church  and  wife.  Judgment  tot  idaln- 
tUtBt  and  defisndanta  appeaL  Affirmed. 

Valentine  ft  Newby,  of  Jjob  Angdea,  <or 

ai^llants. 

Unhl^an,  Crump  ft  WUllama,  of  Loe 
Angeles,  for  respoDdents. 

LENNON,  J.  Tbla  la  an  an>eal  from  a 
judgment  In  fiiTor  of  ttie  plaintiff  In  an  ac- 
tion ari^g  ont  of  an  ezdiange  of  Kal  es- 
tate. The  mertta  of  tike  aK>6Uant*s  motion 
for  a  new  trial,  wblch  was  denied,  are  In- 
Tolved  in  ttw  appeal  from  the  judgment 

The  facte  are  these:  The  plaintiffs  owned 
and  resided  upon  a  tract  of  land  In  Orange 
county,  whldi  tbey  heliered  contained  10 
acres.  The  idalnttff  N.  HcOomba  brought  the 
defendant  Churdi  to  this  tract  and  pointed 
out  Ita  boundaries,  stating  that  he  bonight  it 
for  10  acres,  and  that  he  siqiposed  it  to  con- 
tain that  mudk.  Vba  ezdiange,  wUdk  also 
InTolTCd  propertiea  belonging  to  Ghurdi,  was 
made  by  Churdi  for  ttie  land  as  pointed  out 
by  BfcComba.  It  was  thouipbt  by  both  par- 
ties at  this  time  that  the  tract  contained  10 
acres. 

An  agreement  in  writing  consUting  of  a 
proposal  and  an  acceptance  was  executed 
wherein  the  HcCombs*  property  was  thus  de- 
scribed: 

"Second  piece  of  property  owned  by  N.  Mc- 
Combs,  situate  in  Orange  county,  state  of  Cal- 
ifornia, containing  ten  acres,  two  miles  west  of 
E^lllerton,  Ctelifomia,  on  good  roads  boulevard, 
improved  with  five-room  Galifomla  cottage,  six 
acres  in  two  year  old  valmcias,  four  acres  in 
one  year  old  valendas,  two  acres  oat  hay,  three 
acres  potatoes,  two  acres  cabbages." 

The  valuaticm  fixed  upon  the  property  was 
$11,000.    This  was  subsequently  merged  in 


a  new  written  agreemrat  consisting  of  escrow 
Instructions  d^;KMdted  with  a  title  insurance 
company.  In  ^Kcntlon  of  the  escrow  in- 
structions, McC<nnba  executed  a  deed  to 
Churdi  for— 

"lots  7  and  8  of  Stem  and  Nicolas  snbdlvisioii 

of  sections  31  and  82,  township  3  south,  range 
10  west,  S.  B.  B.  ft  Bf.,  as  appears  on  a  map 
plat  thereof  recorded  March  9,  1903,  in  Book 
3,  page  18,  of  the  Miscellaneous  Maps,  records 
of  Orange  county,  California,  estimated  to  con- 
tain 10  acres  of  land  more  or  less." 

In  keeping  with  the  escrow  agreement. 
Churdi  executed  a  mortgage  back  to  Mc- 
Combs  on  the  same  lands. 

Fire  numtha  later  the  deed  and  mortgage 
were  smt  to  another  title  company  tor  re- 
cwdation;  McGombs  having  announced  the 
perfection  of  his  title  The  deed  and  mort- 
gage were  returned  by  the  title  company 
with  a  letter  calling  attrition  to  the  fact 
that  the  east  acre  of  lot  8  had  been  sold,  and 
that  the  description  la  the  plaintUTs  deed 
and  the  defendants'  mortgage  back  should 
except  from  the  description  of  lot  8  the  acre 
BO  sold  from  said  lot  8.  The  eastern  bound- 
ary of  the  land  of  the  plaintiffs  was  marked 
by  a  fence  whldi  was  to  the  west  of  the  east- 
erly acre  theretofore  sold.  The  fence  was 
pointed  ont  by  the  plaintiff  N.  McCotobs  as 
his  boundary  line  His  property  was  planted 
In  o ranges.  The  property  to  the  east  was 
not  The  defendant  actually  received  the 
property  pointed  out  by  the  plaintiff  N.  Mc- 
Combs  with  the  boundaries  Indicated  by  him. 

Upon  receipt  of  the  letter  from  the  title 
company  calling  attention  to  the  fact  that 
one  acre  out  of  lot  8  had  been  previously 
sold,  McCombs  and  Church,  believing  that  this 
fact  reduced  the  acreage  of  the  li^d  con- 
veyed firom  10  to  0  acres,  effected  a  new 
agreement  vrtiereby  the  (1,300  mortgage  was 
canceled  and  In  Uen  thereof  a  payment  of 
$200  In  cash  was  made,  and  the  escrow  In- 
structions and  agreement  amended  accord- 
ingly. The  deeds  were  delivered  and  re- 
corded. Immediately  thereafter  the  plain- 
tiffs learned  from  an  Inquiry  addressed  to  the 
recorder  of  Orange  county  that  the  aforesaid 
lots  7  and  8  contained  In  the  neighborhood 
of  10.80  acres,  and  that  therefore  the  land 
conveyed  to  Church  contained  In  the  n^gb- 
borhood  of  9.80  acres  (in  fact  9.S8  acres),  and 
not  9  acres  merely.  They  at  once  wrote  to 
Church,  stating  the  circumstance  and  de- 
manding payment  for  the  excess  over  9 
acres  on  the  basis  of  $1,100  per  acre.  Tbe 
defendants  having  refused  to  comply  with 
this  demand,  the  plalntiflh  Instituted  the 
present  action.  j 

The  trial  court  found  that  the  exchange 
or  sale  was  by  the  acre  at  the  fixed  price  of 
$1,100  per  acre,  and  that  the  plaintiffs  did 
not  intend  to  convey  the  excess  of  .88  of  an 
acre  to  tiie  def^dants,  and  would  not  have 
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conveyed  tbls  excess  save  through  matnal 
mistake.  Judgment  was  accordingly  decreed 
for  the  plaintiffs  In  the  sum  of  $973.50,  or 
the  value  of  ^  of  an  acre  on  the  basis  of 
$1,100  an  acre  with  interest  at  7  per  cent, 
and  the  costs  of  the  action.  No  complaint  Is 
made  as  to  the  form  of  the  judgment 

[t]  Despite  appellants'  contentlni  to  the 
contrary,  we  find  there  Is  some  evidence  to 
support  these  flndlngs.  Thus  the  testimony 
of  the  witness  La  Due,  a  real  estate  broker, 
called  on  behalf  of  the  plaintiff  Is  to  the  ef- 
fect that,  when  negotiating  for  the  plaintiff 
with  Chnrdi  for  the  exchange,  he  specifically 
told  Chnrdi  that  the  price  of  the  land  In  con- 
troversy was  $1,100  an  acre,  or  $11,000  for 
the  10  acres.  That  this  was  the  ultimate  nn- 
derstandtng  of  the  parties  themselves  is  evi- 
denced by  the  fact  that,  when  It  was  thought 
that  the  exchange  Involved  not  10,  but  9 
acres,  the  contract  was  modified  to  cover  the 
supposed  deficiency  in  acreage  by  canceling 
the  $1,300  mortgage  and  substituting  In  lien 
thereof  the  payment  of  $200  in  cash.  If,  as 
the  appellant  now  contends,  the  agreement 
was  for  the  sale  In  gross  of  property  with 
fixed  boundaries,  he  bad  received  all  the  land 
he  bad  hargalned  for  et  the  price  which 
he  had  agreed  to  pay  therefor,  and  there 
was  no  basis  for  the  new  agreement  The 
adjustmttit  seems  thai  to  have  been  made  on 
the  theory  that  the  land  was  sold  on  the 
,b«8la  of  $U00  an  acrew 

[2]  The  words  "more  or  less,"  as  they  ap- 
pear in  one  or  more  of  the  written  Instru- 
inents  Invtdved  In  the  achange,  might  ordl- 
Barily  tend  to  show  that  the  sale  was  mie  tn 
gross  rather  than  bj  Qie  acre,  bat  this  would 
be.  so  only  in  the  absence  of  a  ahowtng;  soch 
-Its  was  made  het^  that  It  was  the  intent  of 
the  parties  to  the.  cmtract  to  consmnmate  a 
sale  by  the  acre  at  so  much  per  acre.  Where, 
as  here^  it  Is  shown  that  the  parties  ondei^ 
tOfA  the  one  to  convey,  and  the  other  to  re- 
C^ve.  a  tract  oi  land  at  so  mnch  per  acre, 
tbe  words  "more  or  less*^  tn  the  Instruments 
InTolved  In  the  transaction  cannot  be  said 
to  conflict  with  tbe  intent  of  the  parties  that 
paymrat  shovld  be  made  for  the  exact 
amonnt  of  land  conveyed,  be  It  "more  or  less" 
than  the  ronnd  number  duwen  to  describe 
the  acreage;  Hatchings  v.  Moore,  61  Ky.  (4 
Mete.)  110;  Paige  v.  Sherman,  9  Gray  (Bfass.) 
fill;  Barnes  v.  Gregory,  1  Head  (Tenn.)  239. 

[8,4]  It  Is  suggested,  rather  than  ctearty 
ocmtended,  that  the  findings  of  the  trial  court 
tn  the  partlcalars  stated  rested  In  part  upon 
parol  proof  which  tended  in  a  measure  to 
alter  or  vary  the  terms  of  the  wrlttoi  agree- 
saent  of  tbe  parties,  and  that  therefore  sucb 
proof  was  inadmissible;  The  answer  to  this 
suggestion,  however.  Is  to  be  found  in  the 
fact  that  the  record  does  not  show  any  oih 
iectlon  to  such  pnot  upon  the  ground  that  it 
was  partrf  and  iwoflered  for  the  purpose  of 


varying  or  altering  the  agreement  of  the 
parties.  Moreover,  "this  *  *  *  Is  a  case 
where  the  writing  itself,  through  mistake, 
does  not  express  the  Intention  of  the  parties 
who  entered  Into  It,  or  one  of  them,  and  does 
not,  therefore,  contain  the  real  contract  be- 
tween the  parties."  Kee  v.  Davis,  137  CaL 
456.  70  Pac.  294. 

[S]  The  contention  Is  .made  that  tbe  com- 
plaint does  not  state  a  cause  of  action  be- 
cause it  falls  to  aver  that  the  mutual  mistake 
pleaded  as  a  cause  of  actimi  did  not  arise 
from  the  negligence  of  the  plaintiff.  No  de- 
murrer, general  or  spedaL  was  interposed 
by  tbe  defendants.  If  it  be  granted  that  such 
an  allegation  was  essential  to  the  statement 
of  the  plaintiffs*  cause  of  action,  stlU  the 
fact  that  the  plaintiffs'  carelessness  or  neg- 
lect did  not  contribute  to  the  mistake  In- 
volved Is  fairly  Inferable  from  all  tbe  allega- 
tions of  tbe  complaint  Therefore,  in  the  ab- 
sence of  a  demurrer,  the  complaint  must  be 
held  sufficient  to  su^imrt  the  Judgment  Hy- 
land  V.  Hyland,  19  Or.  61,  23  Pac.  SIL 

Tbe  Judgment  appealed  from  is  affirmed. 

We  concur:   WILSUB,  J.;  MKLTIN,  J. 


m  CaL  App. 
MONTZ  V.  NEVINB.    (GIv.  272S.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2.  CaUfomia.   March  7,  1910.) 

1.  Maliciovb  Pbobeodtioi*  ^»S9<10)  — Db-  . 

RNBE8— AOVXCE  OF  OOUHBBL— ADHISSIBTL- 

nr  or  BvinmiaB. 
In  an  action  for  malicions  prosecution  based 
upon  tbe  Issuance  of  a  wanrant  charing  grand 
larceny  In  tbe  removal  of  a  house  In  violation 
d  a  contract  of  sale,  it  was  error  ta  rsfuse  to 
permit  defendant  to  show  that  the  material 
facts  io  regard  to  the  removal  of  tbe  bouse 
were  communicated  to  bis  counsel,  notwith- 
standing that  some  of  the  facts  and  circum- 
stances were  so  communicated  a  month  or  two 
earlier  than  on  tbe  date  on  which  plahitUTs  ar- 
rest was  advised. 

2.  Malicious  Pboskcution  «=>71  (2)— Pbob- 
ABLE  Cause— Questions  of  Law  and  Fact. 

Probable  cause  is  to  be  determined  by  the 
court  when  tbe  facts  are  unccmtroverted;  bnt, 
when  the  evidence  Is  cimfllctlng  as  to  any  of 
tbe  facts,  tbe  existence  of  sndi  facts  Is  for  the 
Jury,  and  the  question  whether  tbe  ftmts  found 
cstidiliBh  probable  eatne  Is  for  tlw  court 

3.  Malicious  Pbobecution  ®=>21(I)— Fbob* 
ASLB  Cause— AnvicE  of  Counsel. 

In  an  action  for  malidoos  prosecution,  the 
defense  of  advice  of  counsel  goes  to  the  question 
of  probable  cause  and  must  be  considered  in  de- 
termininf  that  matter. 

Appeal  from  Superior  Court,  Freno  Coun- 
ty ;  George  E.  Cbnrt^,  Judge. 
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Actixm  for  malicious  piosecatlw  by  Bimoa 
J.  Mwtz  against  E.  S.  Nevins.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 

versed. 

Irvine  P.  Aten.  of  Fresno,  X  G.  Devaiil, 
Everts  &  Evdng,  and  M.  O.  GallaliOT,  all  of 
Fresno,  for  appellant 

O.  K.  Bonestell,  of  Fresno,  and  Kitt  Gould, 
of  Clovis,  for  respondent. 

LANGDON,  P.  J.  This  Is  an  ai^eal  from  a 
judgment  for  tbe  plaintlfl  for  ^1,000  In  an 
action  for  damages  for  malicious  prosecu- 
tion, pursuant  to  a  verdict  of  b)  Jury.  Tbe 
facts  of  the  case  are,  briefly,  as  follows : 

Tbe  plaintiff  and  the  defmdant  were  ne- 
gotiating for  an  exchange  of  lands,  and  upon 
August  28,  1913,  agreed  upon  the  terms  of 
exchange  whidi  were  set  forth  in  contracts 
of  that  date.  Plaintiff  was  in  possession  of 
certain  lots  under  contract  of  purchase,  and 
tbe  defendant  owned  other  lands  in  the  vldn- 
ity.  After  entering  into  possession,  tbe 
plaintiff  placed  a  small  frame  building  on 
the  lots  he  had  contracted  to  purchase;  tbe 
house  being  rested  upon  small  cement  blocks. 
Under  tbe  bargain  for  exchange  of  lands,  tbe 
defendant  was  to  deed  to  the  plaintiff  10 
acres  of  land,  and  the  plaintiff  was  to  eze- 
cute  a  mortgage  upon  these  10  acres  to  se- 
cure the  paymttt  of  certain  moneys  to  tbe 
defendant,  and  was  to  convey  to  defwdant 
his  equity  in  tbe  lots,  together  with  the 
bouse  thereon.  After  signing  the  contracts, 
plaintiff  learned  that  under  the  government 
survey  there  was  a  reservation  of  a  right  of 
way  for  a  road  along  each  section  line,  and 
that  this  reservation  as  affiled  to  the  10 
acres  would  subject  them  to  an  easement 
over  what  amounted  to  about  one  acre.  He 
demanded  that  the  defendant  deed  to  him 
another  acre  somewhere  in  the  neighborhood 
as  a  condition  of  carrying  out  the  bargain 
for  the  exchange. 

Defendant  ctmsulted  counsel  and  under  his 
advice  on  November  10, 1914,  tendered  to  tbe 
plaintiff  a  deed  to  the  10  acres  demanding  of 
the  plaintiff  the  execution  of  the  mortgage 
and  the  conveyance  of  the  lots,  of  whidi 
the  plaintiff  was  then  in  possession.  Tbe 
plaintiff  refused  to  act,  and  tbe  matter  on 
November  10,  1914,  was  left  in  an  unsettled 
condition.  Plaintiff  later  made  application 
to  Elizabeth  Stanford,  due  of  the  record 
owners  of  the  lots  occupied  by  him,  for  an 
extension  of  time  within  which  to  pay  over- 
due installments.  On  Novemt>er  30,  1014,  be 
received  a  letter  from  said  Elizabeth  Stan- 
ford In  response  to  his  request,  granting  such 
extenslOTi  to  January  17, 1915.  Defendant  on 
December  3d  procured  a  deed  from  Eliza- 
beth Stanford  to  the  same  lots,  which  deed 
contained  the  following  clause: 

"This  conveyance  is  recdved  by  tbe  grantee 
henin  wltli  foil  knowledge  of  a  certain  con- 


tract relating  to  said  lots  made  on  the  17th  of 
January,  1913,  between  Samuel  R.  Elliott  and 
Lottie  M.  E^iott.  Elizabeth  Stanford,  (oat 
parties  and  Simon  J.  Montz  aa  second  party, 
and  the  grantee  accepts  this  conveyance  with 
knowledge  of  all  the  rights  of  said  S.  J.  Monts 
arising  by  reason  ot  said  contract." 

On  DecembOT  9,  101^  defendant  wrote  to 
plaintiff  that  he  had  a  deed  to  the  lots  and 
that  plalntlfl's  rights  were  forf^ted.  On 
Saturday,  Dec«nber  12,  3914,  defmdant 
learned  that  the  plaintiff  bad  jacked  np  and 
was  iH-eparing  to  move  into  Uie  county  mad 
tlie  small  house  Defwdant  again  consolted 
his  attorney,  who  was  tbe  assistant  district 
attorney  ot  Fresno  county,  and  was  taH  by 
him  that,  if  tbe  house  was  of  sufficient  vatoe^ 
its  removal  would  constitute  grand  larceny, 
and,  if  It  was  removed,  to  swear  out  a  war- 
rant for  the  plaintiff's  arrest  This  advlee 
was  i^ven  6a  Saturday,  and  the  defoidant 
apiAled  Saturday  night  to  a  justice  of  the 
peace  for  a  warrant,  stating  the  focts  to 
him.  The  Justice  refused  to  issue  a  warrant 
to  the  plaintiff  on  the  gnnmd  that  at  that 
time  no  crime  had  been  committed  and  sag* 
gested  to  tlie  defmdant  that  be  might  pro- 
cure an  injunction.  Defondant  stated  that 
it  was  too  late^  Sunday,  def^dant  found 
the  plaintlfl  with  a  group  of  men  In  the  act 
of  removbig  the  house.  There  was  a  wordy 
altercation  in  whldi.  among  other  tilings,  the 
defendant  stated  that  he  would  hold  all  the 
men  engaged  In  the  activities  responsible  If 
the  house  were  removed.  Montz  at  that  time 
told  Nevins  that  be  had  a  rlf^t  to  move  tin 
houses  Uiat  it  bdwged  to  liim,  and  tliat  the 
matter  was  ncme  of  Mevlntf  business  On 
Bfonday,  acting  under  the  advice  of  the  as> 
sistant  district  atbmi^,  the  defendant  swwe 
to  a  warrant  before  another  justice  of  the 
peace,  charging  plaintiff  with  grand  larceny. 
Plaintiff  was  h^d  to  answer  before  the  su- 
perior court,  and  subseqaently,  on  the  motion 
of  the  district  attOTn^,  the  diarge  was  dis- 
missed. Later  i^aintiff  brought  this  action 
for  malldons  prosecution.  In  whldi  jodgment 
was  raidtted  for  ttie  plaintiff  for  91,00% 
fimu  wMdi  judgm»t  defendant  aKKals. 
Tbe  f Mooing  facts  are  admitted. 

Appelant  objecte  to  certain  ndlngs  ot  tte 
trial  court  upon  evidence,  and  to  certain  In- 
structions, and  contmds,  first,  tiiat  the  court 
erred  in  granting  plainUfTs  motirai  to  strike 
out  tbB  testimony  of  the  wltoesa  GaUataer  to 
the  effect  that  in  October,  1914,  Hr.  Nevins, 
the  d^endan^  called  at  the  <^oe  ift  the  said 
Gallaher,  who  was  his  attomey,  tor  private 
legal  counsel  as  to  certain  contracts  between 
hlms^  and  the  plaintiff  and  wtLB  adviaed 
by  the  attorney  that  he  could  not  advise  him 
as  to  tbe  matter  unless  be  saw  the  contracts 
and  after  seeing  the  contracts  he  would 
prcAably  be  able  to  advlae  thp  defOftdant. 
The  plaintiff  <^ected  to  this  testSmooy  on 
the  gronnd  that  the  <Hily  diiestim  before  the 
court  and  before  the  Jury  was  what  was  tbe 
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coDTersatlim  between  the  attorney  and  Mr. 
Nerlns  when  Mr.  Nevins  went  there  to  obtain 
the  flUng  of  the  crtminal  complahit.  The  ar- 
Soment  is  made  by  appellant  that  Mr.  Galla- 
ber  was  the  attorney  for  Mr.  NevlnB  In  all 
transactions  with  the  plalptlff  concerning  this 
land,  and  that  he  became  familiar  with  the 
focts  and  drcomstances  in  regard  to  the  rela- 
tloDS  of  the  parties  through  a  period  of  two  or 
three  months*  Ume;  and  that  defendant  should 
have  been  allowed  to  show  as  a  part  of  his 
affirmative  defense  that  all  the  facts  ctmcem- 
ing  the  entire  matter  were  known  to  his  at- 
torn^, whether  these  facts  were  communi- 
cated at  the  time  of  the  arrest  or  at  an  earli- 
«T  date. 

We  believe  that  sibilant's  position  Is  well 
taken. 

In  the  case  of  Brown  v.  Smith,  83  111.  291, 
It  was  held  that  one  who  procured  the  arrest 
of  liis  divorced  wife  and  her  sisters  on  a 
diarge  of  malicious  mischief,  and  breabli^ 
Into  his  house,  which  the  wife  refused  to 
leave  after  the  divorce,  Is  not  preduded  from 
setting  up  the  defense  of  advice  of  counsel 
on  the  ground  of  failure  to  disclose  the  facts, 
because  he  did  not  state  to  counsel  the  rela- 
OcDB  existing  between  himself  and  wife  as 
to  occupancy  of  the  premises,  where  the 
oounsel  had  represented  him  in  the  divorce 
suit  and  knew  the  facts.  To  the  same  effect 
Is  the  case  of  I>ennis  v.  Ryan,  65  N.  Y.  385, 
22  Am.  Bep.  635;  Peterson  v.  Toner,  80  Mich. 
360,  45  N.  W.  346.  Wbtle  no  case  In  this 
state  has  been  cited  to  us  deciding  this  par- 
tlcolar  qnestliHi,  we  find  the  following  states 
meat  in  the  case  ot  Dawsw  v.  Sdiloss,  03 
CaL  IM.  29  Pac.  31: 

"In  an  actum  for  malldoas  proseeotion  iqion 
A  criminal  charge.  In  order  that  the  defendant 
may  escape  responsibility  ior  the  prosecndmi 
upoa  the  ground  that  he  acted  in  good  faith 
upon  the  advice  of  counsel  that  there  was  prob- 
able cause  for  believing  the  plaintiff  guilty  of 
the  crime  charged,  he  most  prove  that  before 
receiving  the  advice  he  fairly  and  fully  stated  to 
his  counsel,  or  at  least  that  his  counaei  knew, 
all  the  facts  within  defendant's  luowl- 
edge.   •   •  •» 

[1]  Under  these  dedsIonB,  and  under  the 
logic  of  tbB  situation,  we  are  of  the  (pinion 
the  court  erred  In  not  permitting  the  defend- 
ant to  proceed  with  liis  protfC  that  the  ma- 
terial facts  were  communicated  to  counsel  by 
the  def^dant,  de^lte  the  fact  that  some  of 
the  tacts  and  circumstances  may  have  been 
cMnmoDicated  a  month  or  two  earlier  than 
the  date  on  vhldi  the  arrest  was  advised. 
Naturally,  If  a  man  Is  dealing  with  his  at- 
torney in  regard  to  a  parUcnlar  tranaactltm, 
and  his  attorney  knows  the  facts  In  connec- 
tion ^th  such  transaction— when  the  situa- 
tion lat«:  dianges  In  regard  to  some  impor- 
tant matter,  the  client  will  merely  narrate  the 
new  facts.  It  would  be  unnatural  and  waste- 
ful ot  time  and  energy  Cor  him  to  begin  at 
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the  beginning,  and  repeat  In  detail  the  facts 
already  communicated  by  him,  or  otherwise 
known  to  his  attorney.  It  Is  In  the  usual 
course  of  business  under  sudi  circumstances 
tor  a  man  merely  to  advise  his  attorney  of 
the  additional  facts  r^ating  to  the  subject- 
matter  and  assume  that'  the  earlier  facts  are 
present  In  the  mind  of  the  attorney.  In  this 
case  such  an  assumption  was  warranted,  ac- 
cording to  the  testimony  of  the  attorney  him- 
self. 

As  all  evidence  regarding  information  giv- 
en to  counsel  prlcu:  to  the  time  tliat  the  ar- 
rest was  advised  was  stricken  out,  and  as  the 
Jury  was  later  instructed  that  matters  strick- 
en out  were  not  to  be  considered  by  them  In 
reaching  their  verdict,  the  Jury  must  have 
disregarded,  under  this  ruling  and  Instruc- 
tion, all  disclosures  made  by  defoidant  to  his 
counsel  at  any  period  except  at  the  time  of 
the  arrest  As  the  question  of  whether  or 
not  the  defendant  had  made  a  full  and  fUr 
dlsdosore  of  all  material  facts  to  his  attor^ 
ney  was  <me  of  the  dedslre  questkms  before 
the  Jury,  we  think  this  errw  was  dearly  prej- 
udicial to  the  defoidant. 

[2]  The  appellant  presents  another  ques- 
tion In  his  objections  to  a  certain  Instruction 
to  the  Jury.  The  court  Instructed  the  Jury 
ttiat  there  was  a  want  ot  probable  cause.  The 
rule  Is  that  probable  cause  Is  to  be  determln* 
ed  by  the  court  when  the  facts  are  uncontro> 
verted.  Potter  v.  Scale,  8  Cal.  220;  Ball  v. 
Rawles,  93  CaL  222,  28  Pac.  937.  27  Am.  St 
Rep.  174.  Bat  when  the  evidence  Is  con- 
flicting as  to  any  ot  the  facts,  the  existence 
of  the  fftcts  in  dispute  is  to  be  found  by  the 
Jury,  and  the  question  whether  the  facts 
found  by  the  Jury  establish  probable  causa 
is  to  be  dedded  by  the  court  Sanddl  r. 
Sherman,  107  CaL  S91,  394,  40  Pac  4^;  Boo- 
raem  v.  Potter  Hotel  GOi^  IM  CaL  99,  97 
Pac.  65. 

[I]  While  there  are  different  ndes  follow- 
ed in  other  Jurisdictions  (note  to  Van  Uater 
V.  Bass,  18  Iih  B,  A.  [N.  S.]  Kl),  In  California, 
the  weight  of  antbori^,  the  rule  is  that 
the  defense  ot  ^vice  of  coonsd  goes  to  the 
questifm  of  probaUe  cans^  and  must  be  con-* 
^dered  in  detwmlnlng  that  matter.  Potter 
T.  Seals;  8  CaL  220;  Levy  r.  Brannan,  89 
Cal.  48S;  Dtmlap  t.  New  Zealand  etc.  Co., 
109  Gal.  S6S,  42  Pac.  29.  The  deCense  ta  ad- 
vice of  counsel  has  am&nH  elements,  snch  as 
full  and  fair  disclosure  to  counsel,  good  faith 
In  acting  upon  the  advice  given,  etc.  On 
some  of  these  elements,  the  evidence  in  the 
inresent  case  was  conflicting.  It  was  proper, 
thereftve,  tor  the  Jury  to  have  found  wheth- 
»  or  not  the  defoise  at  advice  of  counsel 
was  established  before  the  court  determined 
the  question  of  probable  cause;  and  the  court, 
should  have  Instructed  them  that  if  from  the 
evidence  they  find  that  Nerlns  in  good  faith 
acted  on  the  advice  of  counsel  after  a  full 
and  tBir  disclosure  ot  the  facts,  there  was 
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probable  cause;  but  It,  on  tbe  other  hand, 
th^  should  find  from  the  evidence  the  fact 
that  Merlns  did  not  In  good  faith,  and  after 
a  full  and  fair  disclosure  of  the  facts,  act 
upon  the  advice  of  counsel,  that  there  was 
a  want  of  probable  cause. 

The  Instruction  glYen  by  the  court  has  re- 
moved fr<Hn  the  consideration  of  the  Jury 
the  facts  making  up  the  affirmative  defense 
of  advice  of  counsel,  la  their  relation  to  the 
queBtltm  of  probable  cause.  It  is  not  neces- 
sary for  us  to  go  into  a  close  analysis  and 
comparison  of  tbe  results  of  different  in- 
structions given  under  divergent  theories  of 
this  defense  prevailing  in  dllfereot  Jurisdic- 
tions, in  order  to  decide  whether  thla  error 
was  prejudicial  or  not  under  the  special 
facts  of  this  case.  The  first  error  considered 
here  was  sufficiently  prejudicial,  we  thlnlt, 
to  make  It  necessary  to  send  the  case  back 
for  a  new  trial,  and  the  wror  in  the  Instruc- 
tion Is  discussed  here  so  that  It  may  not  re- 
cur at  the  new  trial. 

Since  the  case  will  have  to  go  back  for  a 
new  trial  and  the  same  mUngs  upon  evidence 
are  unlikely  to  occur  again,  it  becomes  un- 
neceesai7  for  us  to  discuss  the  otlier  objec- 
Hons  of  tbe  appellant. 

nie  Judgmrat  la  reversed. 

We  OMKUr:  HAVEN,  J.;  BBI17AIN,  J. 


(40  Cal.  App.  ITT) 
BEUTRAN     H7NBS  et  aL   (CIt.  284a) 

(District  Court  <ii  Appeal,  Plrst  DliMct.  Divl- 
sioo  1,  Califtvnia.  Uarch  6,  1919.  BebniT^ 
Ing  Draled  ^  Supreme  Court  Hay  1,  1919.) 

EfcnecuTOBS  aro  Admin leraATOBS  ^:»815{6>— 
DiSTBiBUTioR  —  Notice  —  Conclusiveness 
OF  Oecbeb. 
Where  due  notice  was  given  of  hearing  of 
petition  for  distribution,  and  no  6duciary  rela- 
tion exlHted  between  tbe  distributee,  nepbew  of 
deceased,  and  an  flUterate  nonresident  niece  of 
deceased,  and  there'  was  no  fraud,  distributee 
Was  under  no  duty  to  noti^  nleoe  of  deatii  of 
deceased,  even  if  he  knew  of  niece,  and  her  right 
is  barred  by  tiie  decree  <rf  distribution. 

Anwal  frmn  Superior  Court.  City  and 
County  of  San  Frandsoo;  Tlwmas  F.  Gra- 
ham, Judge. 

Action  by  Caslmlra  Beltran  against  W. 
J.  Hynes,  as  administrator  of  estate  of 
Juana  Beltran  de  Marshall,  deceased,  and 
others.  From  Judgment  sustaining  demurrer 
to  the  complaint,  and  an  order  discharging 
an  order  to  show  cause  why  preliminary  in- 
junction should  not  issue,  plaintiff  appieala. 
Affirmed. 


Bradley  V.  Sargent  and  Vlncoit  Surr, 
both  of  San  Francisco,  for  appellant 

Cullinan  &  Hldiey,  of  San  rrandsco  (S. 
M.  Shortridge,  A.  B.  Bolton,  and  Chas.  8. 
Peeiy,  all  of  San  Franctsoi^  of  connael),  for 
TBipmtdmtM. 

EEBBIQAN,  J.  This  la  a  suit  in  equity 
to  enjoin  an  administrator  fran  deUvering 
certain  property  to  dttfoidant  under  a  de* 
cree  of  distribution. 

The  trial  court  sustained  a  demurrer  to 
the  complaint  without  leave  to  amend,  and 
discharged  an  order  to  show  cause  why  a 
prelimlnaiy  Injunction  should  not  lesne. 
The  appeals  are  fn»n  mch  Judgment  and  or- 
der. 

Prom  tbe  record  it  appears  that  Jnana 
Beltran  de  Marshall  died  testate  on  July  7, 
1912,  and  that  a  decree  was  altered  tn  her 
estate  distributing  me  property  to  defttdant 
Jose  Maria  Btitran,  a  nephew  ot  deceased. 
This  decree  was  entered  January  S,  1918, 
and  was  subsequently  affirmed  on  appeal, 
nils  action  was  brought  to  enjoin  the  ad- 
ministrator ttom  deUvering  tlie  propetty  un- 
der the  decree,  and  for  Judgment  that  Jose 
Maria.  Beltran  holds  the  title  Ui^reto  tn  trust 
for  plaintiff. 

By  her  complaint  plaintiff  alleges  herself 
to  be  a  niece  of  decednit,  and  recites  that 
she  la  an  illiterate  tingle  woman  84  years 
of  age,  and  that  she  is  a  reaid«it  of  the  vil- 
lage of  Cosnla,  In  the  Bepubllc  Mexico, 
and  that  ahe  never  heard  of  or  knew  of  the 
death  of  Juana  Beltran  de  Marshall,  or  of  the 
jadgment  for  the  distribution  of  her  estate, 
until  long  after  the  time  for  appeal  frcHu  said 
Judgment  had  elapsed.  She  further  alleges 
that  defendant  Britran  did  not  notify  her 
of  the  death  of  decedent  or  of  the  proceed- 
ings on  distribution. 

No  claim  is  made  that  due  and  legal  no- 
tice as  provided  by  law  was  not  given  of  the 
hearing  of  the  petition  for  distribution,  nor 
is  there  any  claim  of  the  existence  of  any 
fldnciary  relation  existlag  between  pislntiff 
and  defendant,  or  of  extrinsic  or  collateral 
fraud.  Under  these  circumstances,  the  de- 
murrer was  rightfully  sustained.  Defendant 
was  under  no  legal  duty  to  notify  plaintiff 
of  the  death  of , deceased,  even  assuming  that 
he  knew  tbe  plaintiff  (Mnlcahey  v.  Dow.  131 
Cal.  73,  63  Pac.  158) ;  and,  proper  notice 
having  been  given  of  the  hearing,  plaintiff 
is  barred  by  the  decree  (Langdion  v.  Black- 
bum,  109  CaL  19,  41  Pac.  814;  Warren  v. 
Ellis,  179  Pac.  644,  decided  by  this  court 
January  31,  1919). 

Affirmed. 

We  concur:  WASTE,  P.  J.:  RICH- 
ABDS,  J. 
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(40  CiU.  App.  lai) 

POST  V.  FBTTEBBfAN  et  ox.    (Clr.  233U 

(District  Court  of  Appeal.  Second  District. 
Division  1.  CalUomia.    March  7,  1919.) 

Appeal  and  Erboe  «=»l(ai(l)  <—  Rkvuw— 
QrKfmoNB  or  Faot. 
Tbe  appellate  court  will  not  aet  aside  a 
jadsmeot  merely  because  a  material  fiadinc  of 
fact  is  based  np<«  cmflietins  evidence. 

Appeal  from  Superior  Court,  Los  Angles 
County;  Paul  J.  McCormlck,  Judge. 

AeUon  by  M.  B.  Poet  agiUDst  George  O. 
X'etteroian  and  wife.  Jndipnent  against  tbe 
defendant  named  alone,  and  In  favor  of  de- 
faidant's  wife,  and  plaintiff  appeals.  Af- 
flrmed. 

Jesse  F.  Waterman,  ot  Los  Angeles,  for 
appellant 

Fv  B.  Davi%  of  Los  Angeles,  for  reqxHid- 
ents. 

CONRBT,  P.  J.  Thla  action  is  upon  a 
promissory  note  executed  by  the  defendants 
to  tbe  platntlfl.  The  court  found  that  aa  to 
tbe  defendant  Rosa  Fettermaa  tbe  oote  was 
executed  without  consideration  and  held 
UuU  she  was  not  Uable  tbereon.  Judgment 
was  entered  agalnrt  tbe  defendant  George 
G.  Fettertnan  aliKie.  Plain  tiff  appeals  trom 
tbe  judgment  entered  in  favor  of  Rosa  Fet- 
terman. 

Appellant  claims  that  the  finding  above 
noted  is  not  supported  by  the  evidence.  This 
is  the  only  ground  of  appeal  presented  for 
onr  consideration.  The  note  was  given  on 
account  of  moneys  which  bad  been  advanc- 
ed by  plaintiff  tor  tbe  benefit  of  George  G. 
Fetterman.  Tbe  plaintiff  teetlfled  that  wben 
Ifr.  Fetterman  regoested  talm  to  advance 
this  money  Fetterman  promised  that  be 
would  have  his  wife  sign  the  note  wben  the 
amonnt  was  fixed,  and  that  a  result  of  that 
ocmversatl<Hi  he  advanced  tbe  money.  Mr. 
Fetterman,  on  the  other  band,  testified  that 
prior  to  tbe  time  of  tbe'  plaintiff's  paying 
out  any  money,  tbe  matter  of  a  note  to  be 
given  by  Qwtg»  C  Fetterman  and  Rosa 
Fetterman  was  not  mutioiied  at  alU  end 
that  tbe  plaintiff  never  at  any  time  request- 
ed of  blm  tlmt  be  sbonld  have  bis  wife  rign 
the  note.  Bfrs.  Fetterman  testified  that  she 
did  not  receive  anjrtbing  at  all  for  the  execn- 
tl«i  of  the  note,  and  ^t  she  simply  signed 
the  note  at  the  request  ot  her  hnsband  widi- 
ont  reading  It  No  new  condderatlon  ac> 
cfHnpanied  ttie  making  of  the  note. 

Appellant's  coniwd  argues  tiiat  the  testi- 
mony of  Mr.  Fetterman  is  not  entitled  to 
credit  because  be  verified  the  answer  and 
cross-complaint  and  on  the  wttness  stand  ad- 
mitted certain  ftcte  whltib  are  In  conflict 
with  some  of  the  all^atirais  of  his  plead- 
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ings  which  he  bad  verified.  Nevertheless 
the  trial  court  had  the  right  to  believe  his 
retttiniouy  on  the  question  here  at  Issue.  No 
BufiBclent  reason  has  been  shuwu  to  this 
fourt  on  appeal  to  set  aside  the  Judgmoit 
merely  l>ecaase  a  material  finding  of  fact  Is 
based  u|)un  conflicting  evidence. 
Tbe  Judgment  Is  affirmed. 

We  coDcnr:  SHAW,  J.;  JAMES,  7. 


(40  Cal.  App.  197) 
PALO  ALTO  MUTUAL  BUILDING  &  LOAN 
ASS'N  v.  MULLEN  et  ni.    (Civ.  2715.) 

(IMetrict  Court  of  AppMl,  £^rst  District  Divi- 
sion 2,  California.  March  7.  191».  Reliear- 
ing  Denied  by  Supreme  Court  May  5,  1919.) 

1.  Appeal  and  Ebbob  «=»1011(1)— Review— 
Questions  or  Fact. 

A  finding  on  conflicting  evidence  held  not 
subject  to  review. 

2.  HoBTQAaES  «all8  —  CdrsranCTZoif  — 
OBUQATioira  Sboubxd— Funmn  Adtahcbs. 

A  mortgage  securing  future  advances  "and 
the  fulfillment  of  any  covenants  or  agreonaitB 

which  tbe  parties  hereto,  their  heirs  assigns, 
may  hereafter  agree  in  writing  shall  be  secured 
hereby,"  held  to  limit  the  necessity  of  an  agree- 
ment in  writing  to  such  covenants  or  agree- 
ments, and  not  to  apply  to  further  advances. 

Aroeal  fnnn  Bnfiolm  Court,  Connty  of 
Santa  Clara;  J.  B.  Wdcjb.  Judge. 

Action  by  the  Palo  Alto  Mutual  Bnildlng 
ft  Loan  Asaodatleu  against  Peter  Mullen  and 
wlA  to  foreclose  a  mortgage.  Judgment  tor 
plaintiff,  and  defaidants  appeaL  Attirmed. 

Wm.  H;  H.  Hart  and  T.  John  Butler,  both 
of  San  FrandiacOk  for  aK>dlanta. 

J.  S.  Hutchinson  and  Walter  Slack,  both 
of  San  Francisco,  for  re^pwdent 

HATBN,  J.  Actl<m  for  foredosnre  of  a 
mortgage  ecrecnted  on  January  28,  1909,  by 
Peter  Mullen  and  Mamie  Mullen,  his  wife,  t^ 
Palo  Alto  Mutual  Bulling  ft  Loan  Aasoda- 
tl<m.  Said  mortgage  secured  a  note  of  tbe 
mortgagors  In  the  Bum  of  f4.000  and  farther 
advances  under  the  terms  of  the  danse  here- 
inafter set  forth.  The  sum  of  $3,000  only 
mts  advanced  oa.  tbe  $4^000  not^'  wlddi 
nun  has  beeu  fnlly  repaid.  The  present  ac- 
tiim  is  bnmgfat  to  recover  the  sum  of  $1,000, 
with  interest  and  costs,  alleged  by  plaintiff 
to  have  bem  advanced  to  the  mortgagor  Pe- 
ter Mnlloi  under  the  terms  of  the  mortgage, 
and  tbe  payment  of  which  Is  alleged  to  have 
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been  secured  bj  the  followluc  clause  of  the 
mortgage: 

"And  also  to  secure  sach  farther  adrances  aa 
ma7  be  made  to  the  mortgagors,  or  either  or 
any  of  them,  by  the  mortgageet  or  on  their  ac- 
count, before  the  satfaCactioii  benot,  and  the 
fulfillinent  of  any  coTenanta  or  agreements 
which  the  parties  hereto,  their  heirs  or  assigns, 
may  hereafter  agree  in  writing  shall  be  se- 
cured hereby." 

The  Jadgment  was  tot  the  plalntlfT  for  the 
amount  of  the  advance,  with  Interest  there- 
on and  costs  incurred,  with  a  decree  de- 
daring  the  same  to  be  a  lien  upon  the  prop- 
er^ described  in  the  mortgage  and  wdering 
said  pn^ierty  sold  and  the  proceeds  applied 
In  payment  of  that  debt.  The  personal  Jndg- 
ment  w&b  against  the  mortgagor  Peter  Mul- 
len alone,  but  the  interest  of  the  mortgagor 
Mamie  Mnllen  in  the  pr<^rty  was  ordered 
sold  under  the  foreclosure  decree.  The  de- 
fendants appeal  from  this  Judgm^t,  contend- 
ing: First,  that  the  f 1,000  in  ccntroversy 
was  not  advanced  under  the  tenoB  of  the 
mortgage;  and,  secondly,  that  under  the 
clause  above  quoted,  no  advanoemotf  was  se- 
cured by  the  mw^ge  unless  agreed  upon  in 
writing  i>7  both  of  the  mortgages. 

It  iB  admitted  that  the  sum  of  (1,000  was 
paid  to  the  defoidant  Peter  Mullen  by  chet^ 
of  plaintiff  on  June  1,  lOlL  The  contro- 
versy is  over  the  question  as  to  whether  this 
payment  was  made  as  a  further  advance  un- 
der the  terms  of  the  mortgage  and  was  in- 
tended to  be  secured  thereby,  or  wheOier,  on 
the  other  hand,  it  was  a  personal  pajment 
from  one  Marshall  Black,  the  secretary  of 
the  plaintiff,  on  bis  own  account  and  was  not 
made  by  the  plaintiff  as  an  advance  under 
the  terms  of  the  mcnrtgage.  Upon  this  dis- 
puted fact  the  evidence  introduced  by  plain- 
tiff was  as  follows : 

At  ttie  time  the  payment  was  made  to  the 
defendant  -Peter  Mullen,  he  signed  a  receipt 
reading  as  follows: 

'  No.  5887.      Palo  Alto,  Cal.,  June  1,  19U. 

"Beceived  from  Palo  Alto  Mutual  Building  & 
Loon  Association  one  thousand  &  no/100  dol- 
lars, on  account  of  secured  advance  on  loan  No. 
497.  Peter  MuUen." 

[1]  The  check  was  handed  to  him  by  the 
bookkeeper  of  the  secretary  Black,  who  tes- 
tified that  be  was  instructed  by  Mr.  Black, 
at  the  time  the  check  was  issued,  to  charge 
it  to  Mr.  Mullen's  loan  account  In  con- 
nection with  this  testtmony,  the  check  book 
and  account  books  of  the  plaintiff  were  of- 
fered in  evidence.  From  these  it  appeared 
that  the  bookkeeper  marked  the  stub  of  the 
check  as  ftrilows :  "To  Peter  Mnllen,  secured 
advance  $1,000."  The  first  ^try  In  the  ac- 
count books  was  made  in  the  cash  Journal 
and  there  appeared  as,  "Secured  Advance 
Peter  Mullen,  $1,000."   The  item  was  also 


entered  in  the  general  ledger  of  the  plaintiff 
on  the  page  designated  as,  "Secured  Ad- 
vances," and  was  again  posted  In  the  "Se- 
cured Advance  Ledger,"  where  it  appeared 
under  the  name,  "Peter  Mullen."  It  further 
appeared  that  in  posting  the  item  to  the  gen- 
eral ledger  it  was  first  entered  in  an  account 
designated  as  "Suspense  Account,"  whldi  ac- 
count was  conceded  to  have  been  a  personal 
account  of  the  secretary  Black.  The  ho<*- 
keeper  testified  that  this  last  ^try  was  an 
error,  and  that  It  was  corrected  as  soon  as 
discovered,  and  the  court  so  found.  The  de^ 
fendant  Peter  Mulloi  and  the  secretary, 
MarshaU  Black,  both  testified  that  the  in- 
structions given  to  the  bookkeeper  were  to 
enter  this  item  under  the  personal  account  of 
Blade,  and  that  neither  of  th«n  had  any 
knowledge  that  the  transaction  was  claimed 
to  have  been  an  advance  under  the  terms  of 
the  mortgage  until  shortly  before  the  pres- 
ent suit  was  commenced,  whldi  was  more 
than  three  years  after  the  payment  of  June 
1,  1911.  It  appears  from  the  evidence  that 
the  secretary  Blade  had  pnrdiased  an  au- 
tomobile from  the  defendant  Peter  Mulloi, 
who  had  demanded  payment  therefor.  The 
check  of  11.000,  whidi  Is  the  basis  of  this 
action,  was  givoi  by  Blac^  to  Mull^  at  the 
time  of  said  demand.  It  Is  admitted  that 
this  was  a  persooal  purchase  by  Blade,  and  it 
Is  contended  by  the  appellants  that  the  whole 
transaction  was  had  by  Black  personally  and 
that  the  plaintiff  had  no  ccmnection  there- 
with, except  that  Black  used  the  plaintiff's 
funds  in  payment  of  his  personal  debt.  Up- 
on this  c<mflictlng  evidence  the  court  found 
that  the  sum  of  fl,000  was  advanced  and 
loaned  by  plaintiff  to  the  defendant  Peter 
Mullen  under  the  authority  of  said  mortgage 
"as  a  further  advance  under  the  terms  of 
said  mortgage,  which  said  sum  said  defend- 
ant Peter  Mullen  then  and  there  agreed  in 
writing  should  be  a  secured  advance  under 
said  mortgage."  The  above  finding  Is  sup- 
ported by  the  documentary  evidence  above 
referred  to  and  by  the  testimony  of  the  book- 
keeper. Appellants*  contention  uixm  this 
finding  goes  no  further  than  to  show  that 
the  evidoice  upon  the  issue  was  confiicting. 
The  finding  cannot,  ther^or^  be  disturbed 
by  this  court 

It  la  next  insisted  that  even  if  the  (1,000 
was  paid  to  and  received  by  the  def«idant 
Peter  Mullen  as  an  advance,  the  clause  of 
the  mortgage  above  quoted  does  not  warrant 
the  conclnsion  that  such  advance  was  secur- 
ed thereby,  for  the  reason  that  the  defend- 
ant Mamie  MuUoi,  who  was  one  of  the  mort- 
gagors, did  not  agree  in  writing  that  the 
same  should  be  so  secured.  The  determlna- 
tliHi  <^  this  contention  depends  upoa  the 
proper  construction  of  the  clause  in  the  mort- 
gage as  to  further  advances  above  set  forth. 
On  bdialf  of  the  appellalnta,  it  Is  argued  that 
the  last  clause,  "which  the  parties  hereto, 
thdr  belrs  or  assigns,  may  hereafter  agree  In 
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wrlttng  shall  be  seeured  hereby,"  should  be 
read  as  referring  both  to  further  advances 
and  to  the  coreaants  or  agreements  referred 
to  In  the  latter  pcntlon  of  the  clause.  Oa 
behalf  of  respondent,  It  Is  ctmtaided  that  by 
the  disputed  dause  two  dlstbict  objects  are 
sought  to  be  secured,  tIs^  (a)  "sacli  further 
adTanees,"  and  (b)  '*tbe  fulflUmoit  of  ai^ 
coTenants  or  agreementif*;  and  that  the  re- 
strtctlve  dause  introduced  l^^  "whidh,"  con* 
talned  In  the  last  three  lines  of  the  above 
provision  of  the  mortgage,  refers  to  the  sec> 
ond  of  these  objects  only,  namely,  to  the 
eoTcaiants  or  agre^oita.  To  state  It  In  a 
different  form,  it  Is  contended  by  re^ndent 
that  the  clause  is  divided  into  two  distinct 
parts,  the  first  terminating  with  the  word 
"hereii^*  followed  by  a  o«nma,  and  that  the 
balance  of  the  clause  is  mtlrdy  separate 
irom  that  whlidi  precedes  it  The  trial  court 
adopted  the  constmctiwi  contended  for  by 
respoodait  and  Indoded  Us  Intwiwetation 
of  tbe  disputed  dense  In  its  findings  In  the 
following  language: 

"That,  in  addition  to  securing  said  note  for 
$4,000,  above  referred  to,  said  mortgage  vas 
given  by  said,  defendants,  Peter  Mullen  and 
Mamie  Mnlloi,  and  eacb  of  them,  to  secure  sndi 
further  adrattces  as  night  be  made  to  said  d*- 
fendants,  Peter  Mnlloi  and  Mamie  Mollcm.  or 
either  oi  them,  by  plslntiff  before  tbe  satisfac- 
tioD  of  said  mortgage,  and  which  said  further 
advances  said  Peter  Mullen  and  Mamie  Mullen, 
and  eadi  of  them.  In  and  by  tbe  terms  of  said 
mortgage  agreed  to  pay  to  plaintltF,  in  gold 
coin  of  the  United  States ;  that  said  mortgage 
was  also  given  to  seciire  the  fulfillment  of  any 
corenaota  or  aKrennents  whicb'said  Pfter  Mnl- 
Ini  and  Mamie  Mullen,  their  heirs  or  assigns, 
might  thereafter  agree  in  writing  with  the  plain- 
tiff dwnld  be  aecured  thereby,  and  also  to  se- 
enre  the  fulfillment  of  each  and  all  the  cove- 
nants and  agreements  in  said  mortgage  oon- 
tafaied." 

[2]  We  are  ot  the  opinion  that  the  con- 
struction contended  for  by  req;K>ndent  and 
adopted  by  the  trial  court  Is  tbe  correct  in- 
terpretation of  the  clause  above  referred  to, 
and  that  the  necessity  of  an  agreement  In 
writing  is  limited  to  "any  covenants  or 
agreements"  and  does  not  apply  to  the  "fur- 
ther advances"  designated  in  the  first  part  ot 
tbe  clause  referred  to.  It  follows  that  the 
trial  court  did  not  err  in  decre^Dg  that  the 
amount  of  the  disputed  advance,  with  Inter- 
est and  costs,  constituted  a  Uea  upon  the 
real  prc^rty  described  in  the  mortgage  and 
ordering  a  foredosnre  thereof. 

We  have  examined  the  other  contentions 
of  appellants  as  to  attorney's  fees  and  costs, 
and  do  not  find  any  error  In  the  action  of  the 
trial  court  with  regard  thereta 

Tbe  Judgment  ^n>ealed  frmn  is  affirmed. 

We  ooDCor:  I<ANGDON,  P.  J.;  BBIT- 
TAIN,  J. 


(41  CaL  An.  SU> 

CHEUANO  et  nz.  v.  OIOBDANENGO. 
(Civ.  2664.) 

(District  Court  of  Appeal,  First  IMstrict,  Di- 
vision 1,  California.   March  10,  1919.) 

1.  Justices  or  thb  Psack  «s»12S(3)— Suit  to 
Sa  AsiDK— Judqmiht— CoitPLAiNT— Som- 

CXXHOT. 

A  complaint  to  set  airide  a  Justice's  Judg- 
ment for  failure  of  the  return  <tf  service  of 
aummons  to  show  service  on  eadi  of  the  defend- 
ants therein,  failing  to  aUege  tiiat  defendants 
were  not  in  fact  served  with  summons,  as  re- 
quired by  Code  Civ.  Proe.  |  41(^  is  demurrable. 

2.  JuDauEHT  ®=>128(8)— Surr  to  Srr  Aszdb— 
Complaint — Suiticierct. 

In  a  suit  to  set  aadde  a  judgment  in  a  Jus- 
tice court  action,  oo  the  ground  of  failure 
tbe  return  of  service  of  sumtbons  to  show  serv- 
ice on  each  of  defendants,  a  complaint  which 
failed  to  aver  that  plaintiffs  in  the  equity  suit 
bad  a  good  defoue  <»  the  nwlts  was  demurra- 
ble. 

Appeal  from  Superior  Court,  City  and 
County  of  San  rrandsco;  Bernard  J.  Flood. 

Judge. 

Suit  by  Gostanzo  Cellano  and  wife  against 
Oiuseppe  Glordanengo.  From  a  Judgment  on 
an  order  sustaining  a  general  demurrer  to 
plaintiffs'  complaint,  plaintiffs  appeal.  Af- 
firmed. 

Devoto,  Richardson  &  Devoto,  of  San  Fran- 
daco,  for  appdlants. 

John  J.  Massa,  ot  San  EVandsoo,  for  re- 
spondent. 

EEStRIGAN,  J.  mils  is  an  aiv>eal  from  a 
Judgment  entered  upon  an  order  sustaining  a 
general  demurrer  to  plalntifFs'  complaint 

The  plaiotllTs  herdn  were  tbe  defendants 
in  a  Justice's  court  action,  and  bring  this 
suit  in  equity  for  tbe  purpose  of  setting  aside 
tbe  Judgment  obtained  against  them  therein, 
basing  their  right  to  this  relief  upon  the 
ground  that  the  proof  of  service  of  summons 
in  said  action  falls  to  show  that  It  was  served 
npon  each  of  them  as  defeodants  therein. 

[1 ,  2]  Whatever  merit  there  may  be  lu  this 
point  as  an  abstract  proposition  of  law,  it 
can  avail  the  plaintiffs  nothing  in  this  pro- 
ceeding, for  two  reesfns:  (1)  That  the  com- 
plaint falls  to  allege  that  the  defendants  In 
the  former  suit  were  not  In  fRCt  served  with 
summons  as  required  by  section  410  of  the 
Code  of  Civil  Procedure;  and  (2)  that  th^, 
as  defendants  la  said  Justice's  court  action, 
had.  a  good  defense  on  the  merits  thereof. 

A  defective  return  of  process  duly  served 
is  not  suffldent  ground  for  equity  to  inter> 
fere.  Pico  v.  Sunol,  6  Cel.'294;  Eichhc^  v. 
I^chhoff,  107  Cal.  42,  40  Pac.  24,  48  Am.  St. 
Bep.  110;  23  Cyc.  996.  And  It  Is  the  esUb- 
Ilshed  law  In  this  state  that  a  bill  of  equity 
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most  allege  and  show  ttiat  the  complainant 
has  a  good  and  merltorions  defense  to  the 
action  at  law.  Burbridge  v.  Raoer.  146  CaL 
21,  79  Pac  526:  Bell  v.  Thompson,  147  CaL 
G89,  82  Pac.  327;  Matson  t.  Batto  &  Sons. 
173  CaL  800,  161  Pac.  1144.  See  also  Free- 
man on  Judgment,  |  '498;  28  Cyc.  1031. 

Under  these  aatboritles  It  most  be  held 
that  the  equttoble  relief  of  setting  aside  a 
Judgment  obtained  in  a  coart  of  law  will 
not  be  granted  without  an  affirmative  show- 
ing In  the  comjdaint  that  the  complainant,  as 
defendant  In  said  acUon,  has  a  good  defense 
tm  the  merita  It  should  have  been  made  to 
aiq;>ear  in  the  complaint  In  this  proceeding 
that  0  like  judgment  would  In  all  pTobablllty 
not  result  from  a  new  prosecution  oi  the  ac- 
tion at  law. 

The  Judgmmt  la  affirmed. 

Weconciir:  WASTE. P. J. ; BICHABDS, J. 


(40  CkI.  App.  ISO) 

BAM8AT  et  aL  T.  McCBEBRT  ESTATE  CO. 
<CiT.  2580.) 

(District  Court  of  Appeal,  First  District,  Di- 
vi^  1.  California.  March  6,  1919.  On  Pe- 
tition lor  Refaearimb  April  4,  1919.) 

1.  Appeal  and  Erbob  ^=3977(3)— Nkw  Treai. 
«=96— DiscBETioN  or  CoDBT— Review. 

The  granting  of  a  new  trial  depends  upon 
the  legal  discretioD  of  the  court,  guided  bjr  tbe 
circumstances  of  the  case ;  and,  when  such  dis- 
cretion has  not  l>een  abused,  the  order  will  not 
be  disturbed. 

2.  NbW  TbIAL  *=»71— DlSCBETlOIf  OF  COUBT— 
EVIDEN  CE— S  nmCDENCT. 

In  ao  actioD  for  vroogtul  death,  allowaoce 
of  a  new  trial  after  verdict  for  plaintiffs  held 
not  an  abuse  of  discretion,  in  view  of  the  evi- 
dence, although  conflicting. 

Appeal  from  Superior  Oonrt,  City  and 
County  of  San  Francisco ;  George  A.  Sturte- 
vant.  Judge. 

ActtoD  by  Mary  B.  Bamsay  and  others 
against  the  McOreerjr  Estate  Company,  a 
corporation.  From  an  order  granting  de- 
fendant's moti<m  for  a  new  trial  after  ver- 
dict and  Judgment  tar  plaintiffs,  plaintiffs 
appeaL  AflBLrmed. 

Sullivan  &  SulUvan  and  Thea  J.  Roc^e, 
of  San  Francisco,  for  appellanta. 

Ll  A.  Redman,  Jewel  Alexander,  and  H.  H. 
McPlk^  all  of  San  Frandaco.  for  resptHid- 
«it 

KERRIGAN,  J.  This  Is  an  appeal  from  an 
order  granting  the  defendanfa  motion  for  a 
new  trial  after  Tcrdict  and  judgment  for 
pl&liittff& 


The  action  was  brought  by  Qie  widow  and 

children  of  one  Adam  Ramsay  to  recover 
damages  for  his  death  which  it  is  alleged 
was  caused  by  the  negligent  operation  by  de- 
fendant of  an  elevator  in  a  boUdlng  owned 
by  it,  and  In  which  the  deceased  was  em- 
ployed by  a  company  having  offices  therein. 
Ramsay  was  60  years  of  age,  and  received  a 
salary  of  $250  a  month.  Tbe  Jury  rendered 
a  verdict  for  the  plaintiffs  in  the  sum  of 
^,000.  The  trial  court  set  this  verdict 
aside  upon  the  ground  of  the  insufficiency  of 
the  evidence  to  support  it,  and  plaintiff  ap- 
peals  from  this  order. 

{1)  The  granting  of  a  new  trial  depends 
upon  the  legal  discretion  of  the  court,  guided 
by  the  drcumstances  of  the  case.  Tbe  mo- 
tion Is  addressed  to  the  sound  discretion  of 
the  trial  court;  and,  when  that  discretion 
has  not  been  abused,  the  order  upon  the  mo- 
tion will  not  be  disturbed.  We  have  care- 
fully examined  the  recwd,  and  we  fail  to  find 
any  abuse  ctf  discretiim  in  the  granting  of  the 
order. 

The  only  witness  to  the  accident  was  the 
operator  of  the  elevator,  and  his  testimony, 
both  before  the  coroner's  Jury  and  at  the 
triaL  was  mostly  given  through  an  inter- 
preter. In  substance  it  appears  therefrom 
ttMt  Ramsay  left  bis  office,  which  was  located 
on  the  sixth  floor  of  ttie  building,  about  9 
o'clock  in  the  evening,  went  to  the  elevator 
and  rang  the  bell.  The  operator,  who  was 
also  a  iaoitor  of  the  building,  was  at  that 
time  engaged  In  his  work  on  the  seventh 
floor;  but,  hearing  the  beU,  he  entered  the 
elevator  and  started  it  down  to  the  sixth 
floor.  When  at  a  short  distance  above  said 
floor  he  brought  the  car  to  a  stop  preparatory 
to  slowly  lowering  It  and  adjusting  it  to  tbe 
floor  level.  After  bringing  the  car  to  a  stop 
be  started  it  again  very  slowly,  and  again 
lowered  it  a  short  distance,  lioldlng  the  con- 
troller bar  in  bis  left  hand,  and  while  the 
car  was  slowly  descending  he  raised  with 
his  right  band  the  \&tch  to  the  door,  and  began 
to  open  it  slowly  as  the  floor  of  the  car  was 
descending  to  a  position  flush  with  the  sixth 
floor.  At  that  time  Ramsay,  who  was  stand- 
ing in  front  of  the  door,  called  out  "Quick, 
quick,"  and  when  the  door  had'  been  ojKoed 
sligtitly  he  took  hold  of  the  partially  opened 
door  with  both  bands  and  shoved  it  back, 
against  the  protest  of  the  operator,  who  called 
upon  htm  to  stop.  When  Ramsay  attempted 
to  enter  the  car,  the  floor  of  which  was  stIU 
somewhat  above  the  level  of  the  floor  of  the 
building,  he  stumbled  and  fell  against  the 
right  side  of  the  operator,  pivoting  blm 
around  so  that  the  operator's  left  band 
shoved  the  controller  bar  forward,  causing 
tbe  elevator  to  reverse  its  motion  and  quickly 
rise.  As  Ramsay  fell  against  the  op««tor 
and  down  upon  tbe  floor  the  operator  grabbed 
hold  of  him,  bat  before  he  could  drag  him 
into  the  car  tbe  floor  tbereof  bad  ascended 
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to  the  top  of  the  door,  and  Kamsay  was 
caugbt  betweot  the  grlllwork  above  the  door 
and  the  floor  of  the  elevator,  and  his  body  fell 
Into  the  pit.  From  this  evidence  it  Is  mani- 
fest that  the  deceased  met  bis  death  from  bis 
own  impmdenee  in  attempting  to  enter  the 
elevator  in  the  maimer  Indicated. 

[1]  Plaintiffs  contoid,  however,  that  state* 
menta  made  hf  the  operator  immediately 
after,  the  accident  to  certain  police  officers 
as  to  the  manner  tn  which  the  accident  oc- 
curred are  contrary  to  and  inconsistent  with 
his  testimony  at  the  trial.  They  also  claim 
that  his  testimony  at  the  trial  la  In  conflict 
with  his  testimony  given  at  the  coroner's  In- 
qnest  No  useful  purpose  wonld  be  subserved 
by  an  analysis  of  these  <dalmed  Inconalsten- 
des.  Assuming  that  they  exist  and  that  Uiey 
support  plaintiffs  claim  for  negligrace,  the 
trial  court,  having  heard  the  evidence  and 
having  had  ample  iq^rtunlty  to  Judge  as  to 
the  d^eanor,  manner,  and  crediUUty  of  the 
witnesses,  had  the  right,  If  dissatisfied  with 
the  verdict,  and,  if  it  was  of  the  OfAntoa  that 
It  vraa  clearly  against  the  weight  of  the  evi- 
dence to  set  It  aside  and  grant  a  new  trial, 
even  though  there  was  a  substantial  conflict, 
as  it  is  not  bound  by  the  rule  as  to  conflicting 
evidence.  The  opinion  of  the  trial  court  be- 
ing that  the  evidence  was  insuffldeit  to 
support  the  verdict.  Its  discretion  In  granting 
a  new  trial  can  be  reviewed  only  when  it  Is 
made  to  appmr  that  that  dlficretion  was 
abnsed.  As  before  stated,  the  record  shows 
no  such  abuse. 

For  the  reasons  given,  the  order  of  the  trial 
court  is  affirmed. 

We  concur:  WASTE,  P.  J.  j  RICH- 
ARDS, J. 

On  Petition  for  R^earlng. 

WASTE,  P.  J.  A  rtfiearing  In  this  case  Is 
denied.  In  denyii^;  the  petition,  however, 
tike  opinion  la  corrected  In  the  following 
particulars:  On  page  2,  line  25,  the  word 
"manifest"  Is  stri<^ai  out,  sud  in  lieu  there- 
of the  words  "claimed  by  defendant"  are  In- 
serted. On  page  3,  line  3,  after  the  word 
"and"  insert  "that  together  with  the  presump- 
tion of  negligence  arising  by  reason  of  the 
accident*' 


<»  CaL  Aw.  SB) 

rORD  T.  FBEBMAN  et  bL   (av.  2546.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.  Hsrdi  10,  1919.  Rehear- 
ing Denied  b;  Supreme  Court  May  8,  1919.) 

1.  AFPRAL  AND  EBBOS    4s»2~ApPBAI.8  TaOM 

JuDOitBin^— MATma  Rsvxbwabu. 
Where  judgment  was  entered  June  12,  1911, 
notices  of  intentloD  to  move  for  new  trial  filed 
SeptKmber  8tb  and  11th  following,  and  notices 


of  anneni  filed  December  and  8th  follow- 
ing, held  that  court  on  appeals  from  jnAgmmt 
could  consider  Insuffidency  of  evidence  to  jostlf} 
fln^ss  and  lodgment  of  trial  court,  though 
order  denying  motionf  for  new  trial  was  not  en- 
tered until  Decembor  4,  1916,  after  amendmoitB 
to  Code  Civ.  Proc  f|  066.  963. 

2.  Attobrbt  and  Client  4sa»166(l)  —  Con- 

TIHOBNT  Feb— CONTBAOTB  BBTWBEN  AtFOB- 
NXTB — EVIDBNCC 

In  action  between  four  attomeyi  involving 
their  rights  to  share  equally  in  contingent  fee, 
held  under  the  undisputod  f^vidence  tliat  plain- 
tiS,  croBS-complalDant,  and  defendants  were  ae- 
BOdated  together  as  attorneys  of  record  for  one 
client  from  the  inception  of  bis  action  until  the 
termination  thereof,  and  that  each  performed 
auch  services  as  were  required  of  him. 

3.  Attorket  AND  Client  ^»151  —  Aitob- 

RETS  EnOAGBb  IN  SAICB  LITIGATION— GON* 

tinqbnt  Fee — Riobts. 
In  action  between  four  atttKneys  involving 
their  rights  to  share  equally  in  contingent  fee, 
held  that  if  there  was  no  express  agreement  as 
to  an  equal  division  of  contingent  fee  in  ques- 
tion, the  attorneys  were  joint  adventurers  in 
tile  conduct  of  the  litigation  for  a  common  cli- 
ent, so  that  they  were  entitled,  in  any  event,  to 
share  equally  In  compensation. 

Appeal  from  Superior  Court  City  and 
County  of  San  Frandsco;  B.  P.  Mogan, 
Judge. 

Action  by  George  E.  Ford  against  Frank 
Freeman  and  others.  In  which  'William  M. 
Cannon  filed  a  cross-complaint  From  an 
adverse  Judgment,  plaintiff  and  cross-com- 
plainant appeal.  Reversed. 

Stanley  Moorev  of  Ban  Francisco  (Garret 
W.  McEnem^,  of  San  Frandsco,  of  conna^, 
for  appellant  Ford. 

J.  E.  Reardon.  of  San  Francisco  (Oarret 
W.  McEnemey,  of  San  Francisco,  of  counsel), 
for  appellant  Cannon. 

George  B.  Freeman,  of  Willows,  for  re- 
spondents. 

RICHARDS.  J.  Them  are  two  appeals 
from  a  Judgment  in  favor  of  defendants, 
which,  by  stipulation  of  the  parties,  were 
printed  tn  the  same  transcript  and  have 
been  briefed  and  artcued  tc^ther. 

[1]  The  Judgment  was  entered  June  12, 
1911.  The  notice  of  appeal  of  the  plaintiff 
Ford  was  flled  December  7,  1911.  The  cross- 
complainant  Cannon's  notlice  of  appeal  was 
flled  November  8,  1911.  The  plaintiff's  no- 
tice of  intention  to  move  for  a  new  trial 
was  flled  September  8,  1911,  and  that  of  the 
cross-complainant  was  filed  September  11, 
1911.  The  order  denying  both  motions  was 
entered  December  4,  1916,  after  the  amend- 
ment to  section  968  of  the  Code  of  Civil 
Procedure,  talcing  away  the  right  of  appeal 
from  orders  denying  motions  for  a  new  trial. 
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and  ftlso  after  tbe  amendmeDt  ot  section 
966  of  the  same  Code,  prorldlng  that  upon 
appeal  from  the  judgment  the  court  may  re- 
view orders  made  on  motion  for  a  new  trial. 
Upon  this  state  of  the  record  the  respond- 
ents herein  assert  that  this  court  cannot 
consider  the  point  as  to  the  insufficiency  of 
the  evidence  to  justify  the  findings  and 
judgment  of  the  trial  courL  There  is  no 
merit  In  this  contention.  Wllcox  T.  Hardis- 
ty  (Sup.)  171  Pac.  947. 

In  order  for  a  proper  determlnatloa  of  this 
cause  It  is  necessary  to  give  a  brief  review 
of  the  facts  of  this  case,  which  are  sub- 
stantially undisputed.  They  are  these:  On 
April  10,  1901,  one  Samuel  C.  Pierce  re- 
ceived serious  personal  Injuries  while  In  the 
employ  of  the  Mountain  Copper  Oimpany, 
in  the  mine  of  said  company  in  Shasta 
county.  In  the'  month  of  January,  1902, ' 
Pierce  employed  the  plaintiff  herein,  George 
K.  Ford,  an  attorney  having  his  offices  In 
San  Francisco,  to  institute  an  action  against 
the  Mountain  Copper  Company  for  damages 
arising  out  of  his  said  Injuries,  upon  a  con- 
tingent fee  of  50  per  cent  of  the  recovery, 
the  agreement  to  this  effect  being  in  writing. 
It  was  understood  at  the  time  that  Mr.  W. 
M.  Abbott  would  be  associated  with  Ford 
in  said  litigation.  It  was  at  first  contem- 
iJated  that  the  action  would  be  commenced 
in  Shasta  county.  Not  long  after  the  em- 
Iployment  of  Mr.  Ford  he  In  the  dty  of  San 
Francisco  met  the  defendant,  Frank  Free- 
man, also  an  attorney,  having  his  offices  In 
Willows,  Glenn  coimty,  and  in  a  conversation 
there  held  told  the  latter  that  he  had  a  case 
similar  to  one  in  which  Freeman  had  been 
recmtly  Intereeted,  and  that  he  would  like 
to  associate  Freeman  with  Mm  in  his  case. 
Ford  and  Pierce  differ  as  to  which  first  sag- 
tested  the  employment  ot  Freeman,  but  the 
dlffer^ce  is  Immaterial.  In  the  early  part 
of  July,  1130&,  Mr.  Abbott,  who  had  already 
prepare^  certain  tentative  forms  of  com- 
plaint, wrote  to  Mr.  Freeman,  stating  the 
desire  of  Mr.  Ford,  Mr.  Pierce,  and  himself 
to  associate  Mr.  Freeman  with  Ford  and 
himself  In  the  case.  A  correspondence  fol- 
lowed, in  which  Freeman  expressed  his  will- 
ingness to  come  Into  the  case,  after  whi<4i 
Pierce  come  into  consultation  with  Freeman, 
who  took  his  statement  and  the  names  of  his 
witnesses,  and  also  took  steps  looking  to  the 
preparation  and  Sling  of  a  complaint. 
Shortly  thereafter  Mr.  Abbott,  having  un- 
dertaken certain  other  employments,  with- 
drew from  the  case,  and  It  would  seem  that 
Mr.  Ford  also  had  concluded  to  withdraw, 
leaving  Pierce  tree  to  make  sudi  arrange- 
ments as  he  might  see  fit  with  Freeman  as 
to  Its  further  conduct.  There  is  some  con- 
fusion In  the  evidence  as  to  this  matter,  but 
at  any  rate  not  long  thereafter,  In  the  early 
part  of  S^tember,  19(^  Pierce  and  Free- 
man entered  Into  a  writing  by  which  Free- 


man alone  \mdertook  to  conduct  Pierce's  liti- 
gation for  a  contingent  fee  of  one-half  of 
the  recovery.  Thereafter,  and  on  September 
20,  1902,  Freeman  requested  Mr.  Donahue, 
who  shared  offices  with  him  In  Willows,  to 
be  associated  with  him  In  the  case.  About 
the  1st  of  October,  1D02,  Donahue  came 
down  to  San  Francisco  and  met  Mr.  Ford 
In  the  office  of  Mr.  Cannon  there.  Mr.  Can- 
non had  formerly  been  a  partner  of  Mr. 
Freeman  In  the  practice  of  the  law,  and  the 
relations  between  himself  and  Mr.  Freeman 
and  Mr.  Donahue  were  cordlaL  At  the  time 
of  his  visit  to  San  Francisco  Mr.  Donahue 
had  drafted  and  brought  down  with  him  a 
form  of  complaint  for  the  Institution  of  an 
action  on  Pierce's  behalf  in  the  federal  court, 
and  for  that  reason  stated  to  Mr.  Cannon 
that  he  and  Mr.  Freeman  wished  to  aaso- 
I  ciate  him  in  the  case.  Gannon  assented  to 
this,  and  they  went  over  the  complaint  to- 
gether, and  agreed  it  should  be  redrafted. 
This  was  done  by  Cannon,  who  testified  that 
at  the  thne  tbe  matter  of  Mr.  Ford's  cou- 
nectlon  with  the  case  was  discussed.  At 
that  time  Ford  and  Cannon  were  not  ac- 
quainted. Upon  this  occasion  also  Gannon 
states  that  the  matter  of  the  division  of  the 
fee  was  considered,  and  that  Donahue  then 
stated  that  the  fee  In  case  of  a  recovery  was 
to  be  divided  equally  among  the  four  att<«^ 
neys.  Whether  or  not  this  be  taken  as  an 
undisputed  fact  Is  not  very  material,  for  the 
reason  that,  we  think,  tbe  practically  uncon- 
tradicted proo^  show  that  not  Umg  ttaere- 
tLttet  a  letter  was  written  Donahue  to 
Ford  to  tbe  effect  that  the  fee  tn  tlie  event 
Ot  recovery  was  to  be  dl^ed  equally  unons 
the  four  attorneys  in  the  caae.  Mr.  Donahue 
states  that  he  does  not  remanber  havUic 
written  such  a  letter,  and  Uae  letter  Itself 
was  destroyed  in  the  great  fire  ot  1900 ;  but 
the  number  and  clear  recollection  of  the  wit- 
nesses who  testify  to  the  existence  and  con- 
tents of  this  letter  put  the  matter  beyond  dis- 
pute. The  complaint  when  drafted  by  Mr. 
Cannon  was  signed  by  him  with  the  names 
of  the  four  attorneys,  and  tn  that  form  was 
filed  on  October -6,  190Z.  The  case  proceed- 
ed through  the  successive  8te[»  usual  to  the 
preparation  and  trial  of  a  cause,  and  it 
cannot  be  questioned  that  during  all  of  Its 
stages  the  names  of  the  four  attorneys  ap- 
peared as  attorneys  of  record  in  the  case, 
and  that  each  and  all  of  them  knew  that 
such  was  their,  and  each  of  their,  ostensible 
relation  to  the  case.  Tbe  part  whidi  each 
took  in  tbe  preparation  and  trial  of  the  case 
was  not  equal.  Mr,  Ford,  while  frequently 
consulted  and  occasionally  corresponded  with 
by  the  defendants  herein,  did  not  actively 
take  part  in  the  trial.  Mr,  Cannon,  on  the 
other  hand,  took  the  leading  part  In  tbe 
trial  of  the  cause  and  the  preparation  and 
hearing  upon  appeal.  As  costs  and  expenses 
were  required,  each  of  these  paid  su(^  ex- 
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penses  as  the  occasion  required.  Vpon  the 
trial  the  plaintiff  Pierce  recovered  a  judg- 
ment for  $15,000,  which  Judgment  waa  af- 
firmed up<m  appeal  on  February  25,  1905. 
On  the  day  of  the  affirmance  of  the  Judgment, 
Mr.  Freeman  took  from  Mr.  Pierce  an  aa- 
blgnment  of  it  to  himself,  and  thereafter,  and 
on  August  30,  190S,  received  from  the  Moun- 
tain Copper  Company  the  sum  of  $15,100 
in  fuH  satisfaction  of  the  said  Judgment. 
One  half  of  this  sum  Freeman  delivered  to 
the  plaintiff  Plerc&  Hie  other  half  was 
substantially  divided  between  himself  and 
DMiahue.  The  crosa-complainant  Cannon 
herein,  having  learned  of  the  settlement  of 
the  suit,  began  inquiring  as  to  his  propor- 
tion of  the  fee.  These  inquiries.  In  the  ab- 
sence of  Mr.  Freeman  In  the  East,  resulted 
in  the  sending  by  Mr.  Donahue  of  a  check 
for  ^60  to  Mr.  Cannon,  which  the  latter 
received  as  upon  account,  stlU  Imdatlng  upon 
his  rlg^t  to  an  equal  (me-fourUk  of  the  fee. 
Ford  had  received  nothing,  and  had  been 
out  quite  a  sum  In  expenses,  and,  being  able 
to  get  no  satisfaction,  commenced  this  ac- 
tion. 

His  cnnplalnt  her^n,  after  referring  brief- 
ly to  Pierce's  injuries  and  cause  of  action, 
alleges  an  agreement  between  himself.  Free- 
man, Donahue,  and  Cannon  for  an  equal  dl- 
vialon  of  the  contlngrat  fee  In  event  of  a 
recovery,  and  that  the  contract  which  Pierce 
made  with  Freeman  was  made  for  the  bene- 
fit of  the  four,  and  that  whatever  sum  he 
had  received  thereunder  he  had  received  in 
trust  to  divide  the  same  equally  among  the 
fmir;  and  that  said  Freraian  had  received 
sum  am^vxlmatoly  of  f  T.500  as  midi  fee, 
and  to  be  hdd  as  mdx  trust,  and  that  be  and 
said  Donahue  had  ctmverted  the  same  to 
their  own  use,  and  bad  failed  and  neglected 
to  pay  to  the  plaintiff  herein  his  equal  share 
of  the  same.  He  further  averred  that  the 
defendants  were  insolvent,  and  hence  prayed 
for  a  receivership  to  take  charge  of  and 
properly  dl^urse  the  said  trust  fund,  and 
for  general  equitable  relief.  The  defendants 
Freeman  and  Donahue  appeared  and  answer- 
ed this  complaint,  denying  all  of  the  ma- 
terial averments  as  to  the  interest  and  right 
of  the  plaintiff  In  or  to  any  portion  of  the 
aforesaid  fee.  Mr.  Cannon,  who  had  been 
also  made  a  defendant,  appeared  with  a 
crosft-complalnt,  setting  forth  substantially 
the  same  matters  contained  in  the  original 
complaint  The  defendants  also  answered 
this  cross-complaint  with  like  denials. 

Upon  the  trial  of  the  cause  the  foregoing 
facts  were  established  by  practically  undis- 
puted proote.  The  trial  court  made  its  find- 
ings and  rendered  its  Judgment  in  tbe  de- 
fendants' favor.  It  found  that  while  the 
plain  tiff  Ford  had  originally  had  an  agree- 
ment with  Pierce  for  the  prosecution  of  his 
case  upon  a  contingent  fee  of  oue-hatf  ol  the 
reooTery,  this  i^reement  had  been  aband<Hied 


and  terminated  by  him  prior  to  the  making 
of  the  Freeman  contract ;  that  the  said  con- 
tract between  Freeman  and  Pierce  had  been 
entered  Into  by  Freeman  alone  and  for  his 
own  use  and  twoefit,  and  that  neither  the 
plaintiff  Ford  nor  the  cross-complainant  Can- 
non were  In  any  wise  interested  therein;  that 
the  said  plaintiff  Ford  and  cross-complainant 
Cannon  did  in  fact  perform  services  In  the 
[>rosecution  of  the  Pierce  action  subsequent 
to  the  execution  of  the  Freeman  contract, 
and  that  said  Freeman  had  paid  to  said 
Cannon  the  sum  of  $750,  but  had  not  paid 
to  the  plaintiff  any  sum  whatever;  thAt  said 
Freeman  had  collected  on  account  of  the 
Judgment  obtained  in  said  action  the  simi 
of  $15,170.80,  and  had  delivered  to  said  Pierce 
his  due  share  of  said  sum,  and  that  as  to 
the  portion  thereof  retained  by  him  no  trust 
existed  in  favor  of  either  Ford  or  Cannon. 
As  a  conclusion  of  law  from  these  findings 
of  fact  tbe  court  adjudged  that  the  plaintiff 
and  cross-complainant  take  nothing,  and  that 
the  defendants  Freeman  and  Donahue  haTe 
Judgment  for  their  costs. 

[2,  3]  Tbe  appellants  herein  contend  that 
the  forcing  findings  of  the  trial  court  are 
unsupported  by  the  erMence.  and  that  the 
Judgment  based  thereon  must  tw  reversed. 
We  agree  wltb  this  contention.  The  undls- 
pated  evld«ice  in  Oils  case  diows  that  tbe 
plaintiff  Ford,  tbe  defendants  Freeman  and 
Donahue,  and  the  cross-complainant  Cannon 
were  associated  together  as  attorneys  of  rec- 
ord for  Pierce  from  the  Inception  of  his  ac- 
tion against  the  Mountain  Copper  Company 
imtil  the  termination  of  said  action  through 
the  settlement  thereof  by  the  defendant 
therein,  after  Judgment  for  practically  tbe 
whole  amotmt  of  such  Judgment;  that  they 
each  performed  such  service  as  such  at- 
tom^s  of  record  In  said  action  as  were  re- 
quired of  them  during  the  course  thereof. 
The  practically  undisputed  evidence  also 
shows  that  prior  to  the  inception  of  such 
action  the  defendant  Donahue,  purporting  to 
act  on  behalf  of  Irath  himself  and  his  as- 
sociate Freeman,  had  an  understanding,  evi- 
denced by  a  letter  written  by  him  to  the 
plaintiff  Ford,  the  contents  of  which  were 
fully  and  sufficiently  proven,  to  the  effect 
that  these  four  attorneys  were  each  to  share 
equally  In  the  contingent  fee  of  one-Iialf  of 
the  recovery  in  said  action  in  the  event  that 
a  recovery  was  had  therein.  If  the  defend- 
ant Donahue  was  acting  with  authority  from 
his  associate  Freeman  In  thus  creating  this 
understanding,  then  both  defendants  are 
bound  by  it,  and  the  trial  court  ehonld  have 
found  that  such  was  the  agreement  If  on 
the  other  hand  said  Freeman,  as  the  sole 
contracting  attorney  in  the  contract  with 
Pierce,  was  not  to  be  held  bound  by  the  un- 
derstanding thus  set  forth  by  Donahue,  then 
It  undlsputably  follows  that  there  was  no 
agreonent  betwera  these  four  lawyws  as  to 
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the  matter  of  fees;  and,  if  aila  be  taken  to 
be  the  fact,  then  It  also  undlaputably  fol- 
lowa  that  these  torn  attorneys  were  Joint 
adTmtnms  in  the  conduct  of  a  litigation 
tor  a  common  cliMit,  thtir  and  each  of  their 
fees  being  c(Hitlng«it  upon  the  success  of 
their  mutual  endearors  to  obtain  a  recorery 
for  their  client  in  the  case,  none  of  them 
being  entitled  to  any  fees  from  each  other 
or  from  the  client  in  the  absence  of  sudi  re^ 
covery.  Nowhere  is  there  any  tUnt  in  the 
case  of  any  other  understanding  between 
these  four  attorneys,  unless  the  understand- 
ing to  precisely  the  same  effect  undertaken 
to  be  expressed  by  the  Donahue  letter  is  to 
be  given  effect  This  being  so,  we  think  the 
rule  declared  in  6  Corpus  Juris,  |  834,  should 
be  given  application  to  this  case.  Said  rule 
is  expressed  as  follows: 

"Attorneys  who  jcinHj  undertake  to  proMcnte 
or  defend  a  lawsuit  are  entitled,  in  the  absence 
of  an  agreement  to  the  contrary,  to  ahara  equal- 
ly in  the  corapenaatiOD.** 

The  same  rule  in  Slightly  different  form  Is 
expressed  in  2  Thornton  on  Attorneys,  i  469, 
while  the  following  cases  fully  sustain  the 
rule:  Roberts  v.  Haley,  65  Cal.  397,  4  Pac. 
3851  Gill  V.  Mayne  (Iowa)  162  N.  W.  24; 
Seneff  v.  Healy.  155  Iowa,  82,  135  N.  W.  27 ; 
Columbus  T.  Sheehy,  43  App.  D.  C.  462. 

If  the  forcing  views  of  the  facts  and  the 
law  of  this  case  be  correct.  It  follows  that 
the  trial  court  should  have  found,  either  that 
there  was  an  express  agreement  between 
these  four  attorneys  as  to  an  equal  division 
of  this  contingent  fee,  or  else  the  court 
should  have  found  as  a  fact  that  there  was 
no  agreement  whatever  between  them  upon 
the  subject  of  fees,  In  which  case  the  court 
should  have  found  as  a  legal  result  the  ex- 
istence of  an  implied  agreement  growing  out 
of  their  common  adventure  for  an  equal  divi- 
sion of  whatever  their  share  In  the  recovery 
might  be.  In  either  event  the  defendants 
would  not  have  been  entitled  to  a  judgment 
In  their  favor.  By  reason  of  the  failure  of 
the  trial  court  to  make  a  finding  either  way 
upon  this  vital  issue  in  the  case,  the  Judg- 
ment must  be  reversed.   It  is  so  ordered. 

We  concur:  WASTH);  P.  J.;  SEBRI- 
OAN,  J. 


(•  OsL  App.  UO 

CHTJBCH  et  aL  V.  GRADT.    (Civ.  2666.) 

(District  Ooort  of  Appeal,  Wint  District,  Divi- 
sion 1.  California.  March  7.  1019.) 

1.  Plkasino  «ss»aM— AiunnuEHT  — Dkhxtb- 

BSB  TO  AunnED  PLBAniHO 

Where  a  complaint  has  been  amended,  the 
sofflcieney  of  the  amended  pleading  la  alone  in 
qnestion  as  against  demurrer. 


2.  EvronvCK  «S982— JtnncuL  NonoB— Mu- 
nicipal Obdinances. 

Courts  of  record  do  not  take  JndiciBl  notice 
of  monicipttl  ordinances 

3.  MumciPAi.  .CoBPoaainons  «s»122(D— Oa- 
DiNAJvcss— PLSJWxira— SoFnouHCT  or-Dsa- 

lOHATZOir, 

In  pleading  a  munfcipal  wdmance  or  a  right 
derived  therefrom,  it  is  snfficlent  to  refer  to 
such  ordinance  by  its  title  and  the  day  (4  its 
passage,  in  view  of  Code  Civ.  Proe.  1  409. 

4.  MUHIOIPAI.  CoBPOEATions  ^=»567(2) — PUB- 
.  UO  Ihpbovsuehxb— FoBBCi^oBUBx  or  AS- 

BESSICENT  LZEH  —  SUTnOXSHOT  OF  COU- 
VLMttt. 

In  a  suit  to  foreclose  a  street  assessment 
lien,  an  allegation  In  the  complaint,  that  the 
"board  of  public  works  duly  and  regularly  made 
an  assesmient  to  cover  the  sum  due,"  sufficient- 
ly alleged  all  the  steps  preceding  the  assessm^it 
neceesaiy  to  authorize  the  board  to  make  it, 
induding  the  requirement  that  the  resolution  of 
the  board  of. public  works  contain  a  referaice 
to  the  plans  and  ipedfications  tor  the  improve* 
ment  contemplated. 

6.  MuniCIFAI.  COBPOKATIOHS  ^9568(1)— PUB- 
UO  ImPBOVEUENTS— FOBBOLOSUBB  OF  Lmt 

—  BuBncn  or  Pboof— Deuaho  fob  Pat- 

UEMT. 

In  a  suit  to  foreclose  a  street  aBBeesment 
lien,  it  'Is  essential  to  prove  a  demand  on  the 
owner  of  the  assessed  property  for  the  paymeat 
iA  the  assessment  as  required  ordinance. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Gemge  EL.  Crothers^ 
Judge. 

Action  by  David  O.  Churdi  and  another 
against  John  H.  Orady.  i^om  a  Judgment 
for  plaiotifta  and  tlie  denial  of  a  new  trial, 
defendant  appeals.  Bevened. 

B.  J.  I^ncli.  of  San  Frandsco^  for  appd- 

laot. 

J.  A.  MuellOT,  of  San  Frandaoi^  for  re- 
spondents. 

WASTS,  P.  J.  This  la  an  action  to  foie< 
close  a  street  assessment  ll«i.  ^e  original 
complaint  was  apparently  framed  on  the 
theory  that  the  work  was  done  nnder  the 
authority  of  the  charter  of  the  dty  and 
county  of  San  Francisco.  At  the  trial  plain- 
tiffs admitted  that  the  requirements  of  the 
charter,  necessary  to  confer  Jurisdiction  In 
such  matters,  had  not  been  complied  with. 

The  cause  was  submitted  to  the  court  tw 
dedslon  and  was  decided  in  favor  of  defted- 
ant  Thereu[K>n  plaintiffs  waived  ooonsd 
fees  and  assumed  defendant's  costs  to  that 
date.  The  court  set  aside  the  submission,  and 
permitted  plaintUFs  to  file  amendments  to 
their  complaint,  setting  forth  facts  toiding 
to  establish  tiiat  the  proceedings  were  had 
nnder  Ordinance  No.  2439  (New  Series)  «C 
the  dty  and  county  of  San  Frandsco,  cob- 
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monlj  known  as  the  "Street  Improvement 
Ordinance."  By  stipulation  of  counsel  said 
amendments  were  deemed  denied  by  the  an- 
swer of  tbe  defendant  No  further  evidence 
was  Introduced.  The  cause  was  resubmitted, 
and  decision  and  judgment  went  In  favor  of 
plaintiffs.  Defendant  made  a  motion  for  a 
new  trial,  one  of  the  grounds  being  Insuffl* 
clency  of  the  evidence  to  Justify  the  deci- 
sion. The  motion  was  denied.  Defendant 
appeals,  urging  the  same  point  as  one  of  the 
grounds  for  a  reversal  of  the  Judgment. 

[1]  Whatever  defects  may  have  existed  In 
the  original  complaint,  the  demurrer  to 
which  was  overruled,  that  pleading  was  sup- 
erseded by  the  complaint  as  amended  after 
the  trial.  The  sufficiency  of  the  last  plead- 
ing is  alone  In  question.  Rooney  v.  Gray 
Bros..  145  Cal.  753,  79  Pac.  523.  Appellant 
contends  that  the  complaint,  as  amended, 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  by  reason  of  a  failure  to 
properly  all^e  the  passage  and  existence  of 
the  ordinance  of  the  city  and  county  of  San 
Francisco  under  which  the  plaintiff  now  con- 
tends the  proceedings  were  taken. 

[I,  31  It  is  a  general  rule,  supported  by  un- 
broken authority  in  this  state,  that  courts  of 
record  do  not  take  Judicial  notice  of  munici- 
pal ordinances.  Metteer  v.  Smith,  156  Cal. 
672,  105  Pac.  735.  In  pleading  an  ordinance 
of  a  municipal  corporation,  or  a  right  de- 
rived thprefrom.  It  Is  suffldent  to  refer  to 
such  ordinance  by  Its  title  and  the  day  of  its 
passage.  Section  459,  Code  Civ.  Proc.  Plain- 
tiff apparently  attempted  to  comply  with  the 
sectlMi  of  the  Code  In  pleading  the  ordinance 
in  question.  The  result  Is  rather  an  allega- 
tion by  way  of  parenthesis  than  of  positive 
averment,  but  the  title  of  the  ordinance, 
and  the  day  of  Its  passage,  are  readily  as- 
certainable. 

Dealing  with  this  precise  question,  our 
Supreme  Court  has  held  that  when  the  ques- 
tl<Hi  of  the  sufUclency  of  a  complaint  to  with- 
stand a  general  demurrer,  and  therefore  to 
support  a  Judgment,  arises,  "courts  have 
Always  discriminated  between  insuffldent 
facts  and  an  Insuffldent  statement  of  facts; 
and  where  the  necessary  facts  are  shown  by 
the  complaint  to  exist,  although  inaccurately 
or  ambiguously  stated,  or  appearing  by  neces- 
sary Implication,  the  Judgment  will  be  sus- 
tained." Amestoy  v.  Electric  B,  T.  Co..  96 
Cal.  311.  30  Pac.  550. 

[4]  The  ordinance  requires  that  the  resolu- 
tion of  the  board  of  pablic  works,  if  Its  in- 
tention be  to  reccmmend  to  the  supervisors 
ttiat  Improvonents  be  ordered  to  be  made, 
shall  contahi  a  reference  to  the  speclflcaUons, 
or  plans  and  spedflcatltms.  prepared  toi  the 


Improvement  contemplated.  Appellant  con- 
tends that,  while  the  complaint  contains  an 
allegation  that  such  plans  and  specifications 
were  prepared.  It  is  insuffldent  because  It 
does  not  state  that  the  resolution  contained 
the  required  reference.  It  Is  to  be  observed 
that  the  complaint  does  not  state  that  the 
resolution  did  not  comply  with  the  ordinance;. 
Furthermore,  the  complaint  all^^  that  "on 
the  25th  day  of  May,  1914.  the  board  of  pnb* 
lie  works  duly  and  regularly  made  an  assess- 
ment to  cover  the  sum  due  for  the  said  work 
so  performed  and  specified  in  said  contract" 
(referring  to  the  contract  and  work  upon  and 
for  which  the  assessment  was  made).  This 
Is  a  suffldent  allegation  that  ail  the  st^ 
preceding  the  making  of  the  aaacasment. 
necessbry  to  authorize  the  board  to  make  It, 
had  been  taken  in  ttie  manner  provided  by 
law.  Blenfleld  v.  Van  Ness,  178  Cal.  685, 
189  Pac.  225. 

The  complaint  originally  ccmtalned  no  alle- 
gation of  demand,  on  the  owner  of  the  prop- ' 
erty  assessed,  for  the  payment  of  the  amount , 
of  the  assessment  Both  the  charter  and  the 
ordinance  require  that  such  demand  shall  be 
mad&  No  testimony  was  offered  to  establish 
such  fact.  The  warrant,  assessment,  and 
diagram  admitted  In  evidence  were  not  ac- 
companied by  the  affldavlt  of  demand  and 
nonpayment  required  by  the  charter,  and 
by  the  ordinance,  in  order  to  constitute  prima 
fade  evidence  of  the  regularly  .and  correct- 
ness of  the  assessment,  and  of  the  prior  pro- 
ceedings, and  of  the  right  of  the  plaintiff  to 
recover  In  -the  action.  Charter  of  the  City 
and  Connty  of  San  Francisco,  art  6,  c.  2.  | 
16;  Ordinance  2439  [N.  S.]  pt  1,  S  22. 

[B1  The  complaint  as  amended,  after  Uie 
first  submission  of  the  case,  alleged  that 
personal  demand  was  made  by  an  agent  of 
plaintiff.  This  altegatlcm  was  deemed  denied, 
under  the  stipulation  before  mentioned;  but 
no  further  evidence  was  offered  to  establish 
the  fact.  There  was  therefore  an  utter  fail- 
ure of  proof  on  a  vital  element  in  the  case. 
Guerin  r.  Reese,  33  CaL  292;  McBean  v. 
Martin.  96  Cal.  188,  31  Pac.  5.  Notwith- 
standing such  failure  of  proof,  the  court 
found  that  demand  was  made  as  alleged  In 
the  complaint  Tbin  finding  was  not  Justl-, 
fied,  because  it  was  not  supptHrted  by  any 
evidence. 

The  failure  of  plaintiff  to  prove  a  com- 
pliance with  the  essential  requirement  of 
the  ordinance,  respecting  a  demand.  Is  latai 
to  the  Judgment  McBean  v.  Martin,  supra. 

The  Jodgmoit  la  reversed. ' 

We    concur:    KEBRI6AK.   J. ;  RIOH- 
ARDS,  J. 
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(79  Okl.  m) 

KTSa  r.  SHUI/TS  et  ah   (No.  7607.) 

(Snprems  Ckrart  ot  Oklahoma.  April  16,  1919.) 
{ByUabus  hv  ihs  Court.) 

1.  OUABDIAN  AND  WABD  4=»107  —  OOIXAT- 
KBAI.  ARAOK— GUABDIAIl'S  SAU. 

Where,  in  an  actiMi  to  recover  pomearioD 
and  qaiet  title  to  Unda,  the  plaintiff,  in  order 
to  esUbliah  title  In  herself,  assailed  the  record 
of  the  coant7  court  appointing  a  guardian  for 
her,  who,  as  such,  pursuant  to  the  order  of  the 
court,  thereafter  conveyed  the  lands  in  suit  to 
the  grantor  of  defendant,  held^  that  snch  con- 
atituted  a  collateral  attack. 

2.  BviDurOB  ^»82  —  Ouabdzas  aud  Wakd 

4s>17— (SOVFEIEHCT  or  GUABDZAM  —  COL- 
LATEEAL  ATTACK. 

ynwre  the  record  of  the  county  coart  in  a 
ptardianship  proceeding  is  silent  rdatiTe  to  the 
competency  of  a  person  appointed  as  guardian, 
it  wiU  be  presumed  that  in  making  the  appoint- 
ment the  court,  in  the  proper  discharge  of  its 
doty,  open  inquiry,  adjudged  that  the  person 
designated  as  guardian  possessed  all  the  requi- 
site qnalificationa ;  and  such  judgment,  being 
that  of  a  court  of  general  Jorisdiction,  is  not 
aobject  to  collataral  attack,  and  may  not  be  Im- 
peached by  eridenca  allnnde. 

3.  INDIANS  ^18  —  AXXOnOENT  —  INHEBIT- 

AITCB. 

The  heirs  of  a  deceased  member  of  the 
Creek  Tnbe  of  Indians,  to  whom  patents  have 
issued  for  lands  allotted  in  hla  rifht,  take  title 
to  Boch  lands  by  inheritance. 

^  Indians  ^ss^SO-)— Allothbnt— Rbstuc- 
Tiona— Actions. 
"Tbt  act  of  Congress  approved  May  27, 
1908  (35  Stat.  U  312.  c.  190),  entitled  *An  act 
for  the  removal  of  restrictions  from  part  of  the 
lands  of  allottees  of  the  F^ve  Civilized  Tribes, 
and  for  other  purposes,'  is  a  revising  act,  and 
was  intended  as  a  substitute  for  all  former 
acts  relating  to  the  subject  of  such  restrictitms, 
and  operated  to  repeal  the  provisions  of  an 
act  of  Congreaa  approved  April  26,  1906  ^ 
StaL  L.  137,  c.  ISIS),  and  previoas  congression- 
al oiactmenta  in  conflict  therewith  on  the  aame 
BObject." 

5.  Indians  ^»16(1)— Ai,LoiianTS— Bmtbzo- 
TiON— Act  of  Conqbbss. 
"Under  the  provisions  of  sectitm  9  of  the 
act  of  Congress  of  May  27,  1908  (35  Stat.  L. 
812),  the  death  of  an  allottee  of  the  Five  Civil- 
ized Tribes  operated  to  remove  all  reatrictions 
upon  ^  alienation  of  said  allottee's  land.  The 
first  proviso  in  aaid  section,  'That  no  convey- 
ance of  any  intereat  of  any  fall-blood  Indian 
heir  in  such  land  shall  be  valid  unless  approved 
by  the  court  having  jurisdiction  of  the  settle- 
ment of  the  estate  of  said  deceased  allottee,' 
imposed  a  merely  personal  restriction  on  the 
fnli-blood  Indian  heirs.  The  restriction  thus 
imposed  was  simply  an  incapacity  to  convey 
without  the  approval  of  the  pn^er  county 
court,  rimilar  to  tlie  disability  of  a  minor  to 
aell  his  lands," 


6.  Indians  ^»15(1)  —  Inhsbitance— "Bs- 

STEICTID  IiANDB." 

"landa  Inherited  by  fnU-blood  Creek  Indian 
minors  from  a  fuU-blood  Creek  allottee  are  not 
'reatrietsd  lands'  witUn  the  pnrvlaw  the 
proviso  in  Bcctioo  6  of  the  act  of  May  27, 1908 
(35  Stat  L.  312),  prohibiting  the  sale  or  incum- 
brance of  restricted  lands  of  living  minora,  ex- 
cept by  leases  authorized  by  law,  br  order  of 
the  court,  or  otherwise." 

Ehror  from  District  Court,  Okfuskee  Coun- 
ty ;  Geo.  O.  Gmmp,  Judge. 

Action  by  Annie  King  against  Leroy  EL 
Sbnlts  and  others.  Judgmoit  for  d^ndanti^ 
and  plaintur  brings  OTor.  AlBrmed. 

See^  alao,  109  Paa  U06. 

Lafayette  Walker,  U.  S.  Probate  Atty.,  of 
Holdenrlll^  tor  plaintifT  in  error. 

C.  W.  Brewer,  of  Okemali,  for  dtfeodants 
In  error. 

FITCHFOBO,  J.  The  plaintiff  In  error 
commenced  this  action  on  July  1,  1914,  by 
filing  a  petition  in  the  district  court  of  Ok- 
fuskee conn^,  Okl.,  claiming  that  she  was 
the  own^  of  and  entitled  to  the  posseoslon 
of  an  undivided  one-Cblrd  Interest  In  the 
southeast  quarter  of  section  14,  township  10 
north,  range  8  east ;  that  said  land  was  part 
of  the  lands  allotted  to  Sarali  King,  a  fuU- 
blood  dttsoi  of  tiie  Creek  ^frUbe  of  Indians, 
who  was  duly  enrolled  wposlte  No.  6173; 
that  aald  Sarah  King  died  on  Fetnuary  28, 
1001,  and  that  the  patent  oovering  said  lands 
was  issued  to  the  heirs  of  the  deceased  on 
August  1,  1904.  Wbra  this  cause  was  tried 
In  the  court  below,  it  was  agreed  by  and  be- 
tween the  parUea  that  the  evidence  in  this 
case  would  be  (Ae  same  ertdence  introduced 
in  cases  Nos.  1671  and  1S73,  and  that  eadi 
party  reserved  the  rlgfht  to  introduce  any 
additional  testimony  In  cases  Noa.  1571  and 
1573  that  was  not  Introduced  in  case  Na 
1570  (the  instant  case),  but  the  testimony  in 
No.  1570  is  to  apply  to  all  three  cases,  and 
the  court  to  consider  the  testimony  takm  In 
Na  1570  and  apply  it  in  Nos.  1571  and  1573. 

[1-1]  It  will  be  remembered  that  the  case 
referred  to  in  the  agreed  statement,  No.  1070, 
is  the  instant  case.  No.  7607,  and  No.  1671 
is  the  same  as  No.  7666,  the  Supreme  Court 
numbers.  The  land  involved  in  case  No.  7666, 
King  V.  Hltcbell  et  at.  171  Pac.  72S»  decided 
January  29,  1918,  wher^  tiie  juc^ent  of 
the  trial  court  was  aflBrmed,  was  a  portion  of 
the  land  allotted  In  1900  to  one  Joseph  King, 
a  deceased  mtaiber  of  the  Greek  Tribe  of 
lu^ans,  and  who  was  a  brother  of  Sarah 
King,  and  an  undo  of  Oils  plaintiO:.  The 
plaintiff  in  that  case  is  the  plaintUt  in  ttie 
instant  cas^  and  claimed  a  like  interest  In 
the  atlotmnit  of  Joseph  King  whidi  she  now 
daims  in  the  allotment  of  Sarah  King.  Ttut 
evidence  was  almost  identical  in  each  case; 
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In  fact,  was  Identical  in  so  far  as  heirship 
was  concerned,  the  only  difference  being  as  to 
the  defendants  In  the  two  cases  respectively. 
In  No.  7660,  supra,  the  defendants  deralgned 
title  from  the  defendants  Leroy  B.  and  B.  F. 
Shults,  defendants  in  the  Instant  case,  and 
who  acquired  their  title  therein  by  virtue  of 
a  sale  by  the  guardian  to  the  plaintiff,  which 
sale  Included  the  land  in  the  case  at  bar ; 
every  contention  as  to  the  facts  and  every 
principle  of  law  relied  on  by  the  plaintiff  In 
the  case  at  bar  being  the  same  as  in  No. 
7666.  . 

This  court  having  Iieretofore  passed  up<m 
the  last-named  case,  and  the  Judgment  of  the 
trial  court  there  affirmed,  we  see  no  reason 
why  the  opinion  there  rendered  should  not 
be  followed  in  the  instant  case. 

The  judgment  of  the  trial  court  Is  tiber^ore 
affirmed. 

All  the  Justices  concur. 


(72  Okl.  2S1) 

MISSOUIK,  K.  &  T.  BT.  CO.  T.  SIMGBLT. 
(No.  8280.) 

(Sniweiiie  Court  of  OklahiHna.  April  10,  -1919.) 

(ayllahu*  ly  the  Court.) 

1.  Railboads  «=»44S(2)  —  Injuries  to  Live 
Stock— Pboof—Oibcuhbtantial  Evidenck. 

The  fact  that  an  animal  baa  been  killed  by 
pasrinc  train  may  be  proved  by  dreumatantial 
eridmce. 

2.  EvinENCE  ^587  —  ClBODUSrAimAL  Eti- 
niNCE — SUFFICIENOT. 

Circnmstantial  evidence  in  a  dvU  case,  in 
order  to  be  sufficient  to  sustain  a  verdict,  need 
not  rise  to  tliat  degree  of  oertaintr  whidi  will 
exdnde  every  reasMiable  ctmdurion  other  than 
the  one  arrived  at  by  the  jury. 

3.  RAiLHOAns  «s»443(l)— Tklal  «=s»142— Cib- 

CVUSTANTIAL  EVIOEKOX  —  QUESnOHS  FOB 
THE  JUBT. 

Where,  in  a  civil  case.  It  is  sought  to  prove 
a  fact  by  circnmstantial  evidence,  and  the  dr- 
eumatances  taken  separately  or  collectively  rea- 
sonably tend  to  support  the  facts  soogbt  to  be 
iwored,  then  it  is  a  questlou  tm  Ihn  Jnry  to  de- 
termine whldi  of  two  theories  the  clrcmnstanc- 
es  tend  more  reasonably  to  support. 

Error  from  IMstrlct  Goor^  Tolaa  County; 
Ooim  Unn,  Judge. 

Action  by  L.  W.  Slmerly  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Compuny. 
Judgment  for  pialntUf,  and  defwdant  brings 
error.  Affirmed. 

Clifford  Lb  Jackson,  W.  R.  Allen,  and  H.  D. 
Oreen.  ail  of  Hnskc^ee,  tor  plaintiff  In  er- 
ror. 

O.  C.  SpiUers,  ot  Tulsa,  for  defendant  In 
error. 


HARRISON,  J.  This  action  was  begun  In 
the  justice  court  of  Tulsa  county,  by  L.  W. 
Siinerly  against  the  Missouri,  Kansas  & 
Texas  Railway  Company,  for  the  loss  of  a 
cow,  alleged  to  have  been  negligently  killed 
on  the  railroad  right  of  way.  The  suit  was 
for  $75.  the  verdict  and  Judgment  was  for 
?100,  fronj  which  the  railroad  company  ap- 
pealed to  the  district  court,  where  upon  a 
retriti  Slmerly  obtained  Judgment  for  $50, 
from  which  the  railroad  company  appeals  to 
this  court  for  review. 

There  are  four  speciflcatlons  of  error, 
which  are  grouped  and  presented  under  two 
propositions:  (1)  The  court  erred  in  over- 
ruling the  railroad  company's  demurrer  to 
the  evidence.  (2)  The  court  erred  In  over- 
ruling the  railroad  company's  motion  for 
new  trial. 

The  dedslve  question  argued  under  the 
first  proposition  is  that  the  evidence  was 
Insufficient  to  support  the  verdict  and  judg- 
ment In  fact,  this  is  the  only  question  in- 
volved In  this  case ;  for,  if  the  evidence  was 
sufficient,  then  the  court  did  not  err  in  over- 
ruling the  motion  for  new  trial,  and  if  the 
evidence  was  Insufficient,  then  the  court 
erred  in  overruling  such  motion.  The  evi- 
dence of  defendant  In  error  Slmerly,  as 
quoted  by  platntlfl  In  error  In  Its  brief,  is 
as  f (dlows : 

"Somewhere  about  the  Tth  of  Deoonber, 
1918,  r  had  about  2S  head  of  catde,  and  oa  that 

day  this  cow  was  missing  and  I  could  not  find 
her,  and  I  looked  for  the  cow  something  like 
a  couple  of  days,  and  some  one  of  Mr.  Baker's 
folks  found  a  cow  on  his  place  dead.  I  found 
her  bruised  in  the  hip  and  shoulder  mighty 
bad.  It  was  juat  60  steps  soutii  of  the  right  of 
way  fence  where  we  found  the  cow  dead,  and 
the  fence  was  all  down,  and  after  we  found  the 
cow  I  went  up  on  the  track,  and  found  the  cow's 
tracks,  and  found  where  the  cow  had  fell 
againrt  the  embankment,  at  a  little  cut,  and 
tracked  the  cow  out  from  the  track.  After  the 
cow  went  op  on  the  sod,  we  could  not  find  any 
tra(^  any  more  at  all.  /  did  not  notice  when 
the  oov?  mtered  upon  the  right  of  way.  Then 
were  cow  tracks  on  the  right  of  way,  and  it 
showed  where  a  cow  had  fallen  against  the  bank, 
stumbled  like,  and  went  out  of  the  right  of  way, 
and  walked  aouth.** 

Cross-examination : 

"I  saw  where  a  coW  fell;  there  was  not  any 
blood  there.  I  saw  cow  tracks.  The  cow  had 
been  seen  there  on  the  right  of  way ;  that  is  all 
I  know  about  It.  /  do  not  know  my  oou>  traokM 
from  the  other  ooto  iraekt.  She  was  bruised 
on  the  hndk  part  of  the  hip  and  the  front  part 
of  the  shoulder.  I  signed  the  statement,  De- 
fendant's Exhibit  1.  The  statement  referred  to 
contains  the  following:  'My  cow,  with  other  cat- 
tle, had  been  running  in  on  right  of  way  be- 
cause right  of  way  fence  was  down.  My  cow 
had  been  missing  for  five  days  when  I  found  her 
about  60  yards  southwest  of  right  of  way  and 
mile  post  275.   At  first  I  thought  cow  had  been 
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shot  hy  banters,  bat  I  ■kinned  her  and  foand 
bad  bruises  on  right  hip  on  top  and  right  shoul- 
der on  top,  which  were  black  and  bloodshot  and 
jdled.  Jio  other  hruiees,  and  no  broken  bone* 
that  J  know  of.  Looked  like  she  had  been  there 
four  or  five  days,  as  the  ground  was  rubbed 
about  by  cows.  Could  not  tdl  that  an;  hair 
wBB  knotted  off  except  a  few  scratches  on  hip. 
Bide  wdghed  40  pounds,  wbldi  I  sold  to  Tulsa 
Bide  Bouse  at  8  cents  a  pound.  *  •  • '  I 
saw  Qxe  tra<&B  on  the  railroad  right  of  way 
the  day  we  found  the  cow.  /  don't  know  wheth' 
er  this  coa  made  the  tracks  or  nol.  There  was 
no  evidence  that  the  cow  bad  been  rick;  she 
had  eaten  twice  a  day  at  the  house.  She  had 
been  sone  sometbinf  lik«  two  or  three  days.  / 
ad  noii  traek  her  from  the  right  of  way  over 
to  where  she  was  found." 

Tbe  witness  John  Warner  testlfled  u  fol- 
lows: 

"When  we  went  to  skin  the  cow,  she  was 
laying  on  her  left  side,  and  on  her  right  hip 
tiiere  was  a  bruise ;  looked  like  something  bad 
bit  ber.  We  examined  tbe  cow  tracks,  and  we 
could  see  them  up  to  tbe  sod.  We  saw  a  pretty 
big  print  down  in  the  ditcli.  along  the  tracks, 
where  it  looked  like  a  cow  or  swie  animal  had 
<fdlen  pretty  hard.  I  saw  the  oow  track*  on 
the  rishc  of  way." 

Gro8B-«xamlnattiHi : 

"Hie  ODW  tracks  were>  jvetty  fresh ;  looked 
like  tbey  had  been  made  two  or  three  days,  or 
maybe  not  so  long.  /  foUowed  then  tracks 
ahout  as  far  as  I  oonIA  up  to  tke  aod— 16  or  20 
yards." 

The  testlmoi^  of  Simerly  and  Warner  was 
substantially  corroborated  by  tbe  witnesses 
0.  M.  Baker  and  Jesse  Baker. 

The  only  witness  introduced  by  tbe  rail- 
road company  was  S.  A.  Querry,  a  bide  buy- 
er of  Tulsa,  who  was  Introduced  for  the 
purpose  of  showing  that  he  bought  the  hide 
that  had  been  taken  from  tbe  cow  in  ques- 
tion, that  he  paid  full  price  for  said  bide, 
and  that  he  did  not  pay  full  price  for  dam- 
aged hides.  The  witness  said : 

"All  I  remember  is  from  the  check  book ; 
shows  there  was  a  bide  bought  on  January  3, 
1914,  from  L.  W.  Simcriy."  That  he  paid  8 
cents  a  pound  for  the  hide,  and  that  was  what 
they  were  paying  at  that  time  for  that  class  of 
hides,  meaning  undamaged  hides. 

There  was  no  claim  made  by  SImerly  that 
the  hide  was  damaged.  The  testimony  of 
SImerly  and  the  other  witnesses  was  that 
the  bide  was  not  broken,  but  that  the  flesh 
9n  the  shoulder  and  hip  of  the  cow  was  bad- 
ly bruised.  All  of  the  witnesses  for  SImer- 
ly testlfled  that  the  right  of  way  fence  was 
down  for  some  distance.  The  fact  that  the 
right  of  way  fence  was  down  is  not  disputed. 

Section  1439,  Rev.  Laws  1910,  makes  It 
the  duty  of  every  railroad  company  operat- 
ing a  road  within  the  state  of  Oklahoma  to 
fence  Its  right  of  way  with  a  good  and  law- 
ful fence.  Sectitm  1430  defines  what  Is  a 
biwfal  fence. 


Section  1438  provldei; 

"Whenever  any  railroad  eorporatloD  or  tlie 
lessee,  person,  company  ac  corporatiMi  operat* 
ing  any  railroad,  sbaiU  neglect  to  build  and 
mointahi  such  lawful  fence,  sudi  railroad  coir- 
poration,  lessee,  person,  company  or  conraration 
operating  tbe  same,  shall  be  liable  for  all  ani- 
mals killed  by  reason  of  the  failure  to  cmstruct 
sudi  fence." 

Hence,  In  determining  the  question  of  tbe 
sufficiency  of  the  evidence,  and  whether  this 
evidence  was  sufflcioit  to  be  left  with  the 
Jury,  or  whether  the  court  should  have  tak- 
en the  case  from  the  Jury,  It  Is  necessary  to 
consider  all  the  material  circumstances  sur- 
rounding the  case.  In  viewing  sncli  (drcum* 
stances  we  have: 

(1)  That  the  railroad  company  had  failed 
to  ccHkstruct  and  maintain  a  lawful  fence, 
and  was  therefore  guilty  of  negligence, 
which  under  the  law  rendered  It  liable  for 
all  animals  that  came  through  the  defective 
fence  and  got  killed  by  the  railroad  upcm 
the  right  of  way. 

(2)  We  have  a  dead  cow  00  yards  south  of 
tbe  right  of  way,  whose  death  it  is  not  un- 
reasonable to  Inter  was  caused  by  the  bruis- 
es found  upon  her  hip  and  shoulder. 

(3)  We  have  a  set  of  drcumatancea,  un- 
dented, from  which  It  was  not  unreasonable 
:  to  Infer  that  she  was  the  same  cow,  or  one 

of  the  cows,  that  had  come  through  the  de- 
fective fence,  made  tracks  npon  the  right  of 
way  and  along  the  right  of  way,  and  away 
from  the  track  due  south  toward  and  with- 
in 40  steps  of  where  she  was  found;  and 
from  these  facts,  considered  In  c<mnectIon 
with  the  fact  of  tbe  Imprint  or  dent  In  the 
bank,  which  the  witnesses  all  said  looked 
like  where  a  cow  bad  been  knocked  off  the 
track  against  the  bank,  together  with  the 
fact  that  there  were  cow  tracks,  which  tbey 
took  to  be  hers,  leading  directly  from  the 
Imprint  in  the  bank  toward  where  she  lay 
dead,  it  was  not  unreasonable  to  infer  that 
she  had  been  knocked  off  the  railroad  by  a 
passing  train  and  had  died  from  the  effects 
thereof. 

In  other  words,  the  picture  disclosed  to 
the  jury  was  that  SImerly  had  missed  his 
cow;  that  she  bad  been  a  healthy,  hearty 
cow,  accustomed  to  come  up  for  her  feed  at 
night ;  that  she  was  not  a  breacby  cow,  nor 
a  fence  breaker ;  that  when  SImerly  west  to 
hunt  for  her  he  found  the  right  of  way 
fence  down  for  some  distance,  so  that  stock 
could  pass  back  and  forth  over  it,  and  onto 
it,  and  onto  the  tracks;  that  be  found  the 
tracks  going  over  tliia  defective  fence,  found 
tracks  upon  the  ti&xt  of  way,  found  whm  It 
appeared  that  the  cow  or  some  other  animal 
bad  been  knocked  off  the  right  of  way 
against  the  bank,  making  a  dent  or  Impres- 
sion in  the  bank,  found  cow  tracks  at  this 
dent  in  the  bank,  the  same  tracks  leading 
directly  south  firom  this  place  toward  when 
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the  cow  was  found,  and  foond  these  tracks 
20  steps  from  the  railroad  directly  toward 
where  the  cow  was  found,  and  wlthtn  40 
steps  of  where  she  was  found,  but  that  ttie 
sod  from  the  end  of  the  20  st^  to  where 
she  lay  was  n>  hard  that  no  tracks  were 
made,  and  finding  the  cow  dead,  and  finding 
her  badly  braised,  as  the  eTldenoe  shows 
she  was,  It  was  not  unreasMiable  for  the 
jury  to  Infer  that  she  had  been  knocked  off 
-  the  railroad  track  by  a  passing  train.  In 
fact,  as  we  view  the  picture  that  was  pre- 
sented to  the  jury,  the  sets  of  circumstanc- 
es which  it  presented  pointed  more  strongly 
to  the  Inference  which  the  jury  drew  than 
to  any  other  inference. 

[3]  If  from  all  the  drcu instances  It  ap- 
peared to  the  Jury  more  reasonable  to  Infer 
that  the  cow  had  been  knocked  off  the  track 
by  a  passing  train  than  It  was  to  Infer  that 
she  had  been  bruised  by  some  other  un- 
known means,  then  the  court  did  not  err  in 
leaving  it  to  the  Jury  to  draw  Its  Inference 
from  the  circumstances  presented.  > 

There  was  no  dispute  as  to  any  of  these 
circumstances;  there  was  no  dispute  as  to 
whether  the  fence  was  down;  there  was  no 
dispute  as  to  whether  there  were  cow  tracks 
on  the  right  of  way  and  along  the  track,  nor 
any  dispute  that  it  appeared  that  the  cow 
bad  been  knocked  off  the  track  and  made 
the  dent  in  the  bank,  nor  any  dispute  that 
tracks  leading  directly  from  this  place  in 
the  bank  toward  where  the  cow  was  found, 
nor  any  dispute  as  to  whether  she  was  bruis- 
ed to  the  extent  testified  to  by  the  witnesses. 

[t]  It  is  not  unreasonable  to  say  that  the 
circumstances,  taken  either  separately  or 
collecttrely,  point  to  and  tend  to  support  the 
inference  that  the  cow  was  killed  by  a  pass- 
ing train.  As  to  whether  they  tended  more 
strongly  to  support  such  inference  than  the 
inference  that  she  might  have  been  killed  by 
some  other  means  was  a  question  for  the 
Jury  to  determine.  It  has  been  held  by  this 
court  in  Wichita  Falls  &  Northwestern  By. 
Co.  Arnold*  66  Okl.  862.  166  Pac.  296. 
that: 

"The  fact  that  a  fire  which  destroyed  proiK- 
erty  originated  from  the  sparks  of  a  passing 
locomotlTe  may  be  shown  by  circumstantial  evi- 
dence." 

To  the  same  effect  Is  W.  F.  ft  N.  W.  By. 
Co.  V.  Gant,  66  Okl.  727,  156  Pac  672;  also 
St.  U  &  S.  F.  B.  Co.  T.  Shannon,  26  Okl. 
lOS  Pac  401,  21  Ann.  Gas.  1209. 

[2]  In  C  B.  I.  ft  P.  By.  Co.  v.  Wood,  66 
Kan.  613,  72  Pac  215,  It  was  held : 

"CircumatantiBl  evidence  in  a  civU  ease,  in 
order  to  be  suflldeiit  to  sustain  a  verdict,  need 
not  rise  to  Uiat  degree  of  cntaln^  which  will 
OKClnde  every  reasonable  condnsioD  other  than 
the  one  arrived  at  by  the  juiy." 

In  Blppey  v.  MUler,  46  N.  O.  479^  62  Am. 
Dec.  177,  it  was  held : 


"The  rule  ad<q;>ted  in  criminal  caae^  •  •  • 
that;  where  circumstantial  evidence  Is  submitted 
for  their  consideration,  th«  facts  proved  must 
be  such  as  to  preclude  every  other  hypothesis 
but  the  guilt  of  the  accused,  does  not  apidy  in 
civil  cases." 

In  Ballway  Co.  Wood,  supra,  the  Su- 
preme Court  of  Kansas,  in  the  opinion  by 
Mr.  Justice  Cunningham,  said: 

"CSrcumstantial  cvld«os  in  a  civil  case,  la 
order  to  be  sufficient  to  sustain  the  verdict  oi 
a  Jnry,  need  not  rise  to  tliat  degree  of  certainty 
which  will  exclude  any  and  every  other  reason- 
able hypothesis.  The  jury  are  not  Infreqnentiy 
called  on  to  decide  between  two  or  more  theories, 
and  in  doing  so  may  exercise  their  own  bast 
judgment  in  accordance  with  their  oath-bound 
consciences.  This  must  necessarily  be  so,  for  it 
is  the  province  of  the  jnry  and  not  of  the  jndge 
to  determine  whether  the  evidence  better  sup- 
ports this  or  that  theory.  We  invade  their 
dMnain  if  we  shall  require  them  to  say  that  a 
given  set  ot  drcnmstancee  are  as  consistent 
with  oat  theory  as  with  another.  ^ISiis  court, 
to  a  very  recent  case  (Bailroad  v.  Perry, 
66  Kan.  702,  70  Pac  876),  had  occaaicm  to 
quote  with  approval  the  rule  laid  down  by  Prof. 
Oreesleaf  upon  this  subject,  which  Is  as  follows: 
'In  dvll  cases  It  is  sufficient  if  the  evidence  on 
the  whole  agrees  with,  and  supports,  the  hypotii- 
eafs  which  It  is  adduced  to  prow.'  ** 

In  view  of  these  decisions,  and  in  view  of 
the  drcumstances  snrrmmdlng  tills  case,  we 
do  not  feel  at  Uberty  to  say  that  the  Infei^ 
ence  drawn  by  the  jury  was  unreasonable, 
nor  that  Ubien  wu  not  sufficient  evidence  to 
jusUfy  sucb  Infterencft 

rnie  jndgmait  of  the  tilal  conit  Is  af- 
firmed. 


Ca  Okl.  29W 

THOBCPSON  et  aL  T.  OBOVID.    (No.  8786.) 

(Supreme  Court  of  Oklahoma.   Jan.  28,  1018. 
Rehearing  Denied  May  6,  1919.) 

(SvUabua  by  th«  Court.) 

1.  Bkplkviit  4=960-- AonoK  to  Recovee 
PBOPEBTT  FBOU  ConSTABLB— -PGnnoN— De- 
KUBBEB. 

A  petition,  In  an  action  for  the  recovery  of 
Bped&c  personal  property  from  a  constable  and 
another,  alleged  ^at,  although  the  property  was 
taken  from  plaintiff  by.  an  officer  under  a  writ 
of  attachment,  issued  by  a  justice  of  the  peace, 
the  action  wherein  the  writ  was  issued  was  de- 
cided In  favor  of  the  defendant,  whereupon  the 
attachment  was  dissolved;  and  that,  although 
the  plaintiff  gave  notice  of  his  intention  to  ap- 
peal from  said  judgment  and  order,  said  appeal 
was  never  perfected.  Eeld,  not  demurrable  up- 
on the  ground  that  It  shows  upon  its  face  that 
the  property  was  takoi  from  the  platotiff  by 
mesne  or  final  process  issued  against  him. 

2.  REPLEViif  ^9S9— MAnrRiTAif CB  OF  Aorioir 

—Ob  DBS. 

"An  action  for  the  recovery  of  spedfic  per- 
Bonal  property  may  be  maintained  in  the  county 
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or  district  courta  of  thto  Btata,  althoagb  no  order 
is  issued  for  the  deJlvery  of  such  property  before 

3.  Replevin  Q=>5  —  Dibohabob  of  Attach* 
MENT  Lien  by  Final  J  udombht— Action  to 
Recover  fboh  Officee. 

Where  a  final  judgment  of  a  justice  of  the 
peace  in  favor  of  the  defendant  on  the  merits 
dissolved  an  attachment  issued  against  him  In 
the  cause,  the  lien  created  by  the  attachment 
was  discharged,  and  the  property  was  released 
from  the  custody  of  the  law;  and,  upon  the  re- 
fusal of  the  coDBtable  to  surrender  the  property 
upon  demand,  the  defendant's  remedy  was  by 
action  against  the  constable  for  the  recovery 
of  the  propotj,  or  the  value  thereof. 

4.  Replevin  4»09(4)— Gsnbbal  Den lal— De- 
tenses. 

Under  a  general  denial  in  replevin,  the  de- 
fendant may  make  any  deftense  wbidi  will  defeat 
j^aintifTs  daim  or  right  to  possesion  against 
the  defendant,  and  under  the  Code  great  liber- 
ality is  allowed  such  defenses. 

5.  Justices  of  the  Peace  «=>147(7)— Action 
TO  Bkcoveb  Specific  Pbopebtt  —  Pbbfkc- 
noN  OF  Appeal— Bubden  of  Pboov. 

Section  6397.  Rev.  Laws  1910,  which  pro- 
vides for  an  appeal  to  the  district  or  oonnty 
court  from  an  order  of  a  justice  of  the  peace 
dissolving  an  attachment,  is  applicable  whetber 
the  attachment  is  dissolved  upon  the  rendition 
of  final  judgment  in  favor  of  the  defendant  or 
is  dissolved  upon  motion  during  the  pendency  of 
the  action. 

6.  RXPUTXir  «=»e0(2)— AOTIOM   TO  Reooteb 

Specific  pBoPBary— Pbbieotiow  of  Appeal 
— Btjbden  of  Paoor. 

In  the  petition  in  an  acdon  for  the  recovery 
of  apedfic  personal  property  where  Jt  was  alleged 
that  after  final  judgment  was  rendered  in  favor 
of  the  defendant  and  dissolving  an  attachment 
by  virtue  of  which  this  property  was  taken,  the 
plaintiff  served  notice  of  his  intention  to  appeal 
from  said  judgment  and  order  but  said  appeal 
was  never  perfected,  and  the  defendant  in  bis 
answer  sets  up  a  general  denial,  whether  such 
appeal  was  perfected  becomes  a  material  issue, 
and  the  burden  of  establishing  the  same  was 
upon  the  plaintiff. 

7.  Replevin  «=>5r-AcTioN  to  Recovbb  Pbop- 
ebtt FBOM  Offices— pBEMATUBE  Action. 

In  the  case  at  bar,  the  evidence  not  showing 
that  the  office  of  the  law  had  been  performed  as 
to  the  writ  of  attachment  under  which  the  goods 
were  taken  from  the  plaintiff,  although  it  was 
alleged  to  the  contrary,  it  must  be  held  that  the 
property  was  still  in  custodi'a  legis  at  the  time  of 
lHa  commencement  of  this  action,  and  that  the 
actioh  was  prematurely  commenced. 

Error  from  District  Court,  Payne  County ; 
James  B.  GulUson,  Judge. 

Action  by  H.  B.  Grove  against  Bay  Tliomp- 
aon  and  others.  Verdict  and  Judgment  for 
plaintiff,  and  defendants  bring  error.  Be- 
versed  and  remanded  with  directions  to 
grant  a  new  trial. 


E.  R.  McNeill,  of  Pawnee,  and  S.  A,  Hor- 
ton,  of  Oklahoma  City,  for  plalntlfte  In 
error. 

Dick  F.  Gore,  of  Tulsa,  Wllberforce  Jones, 
of  Gushing,  and  J.  M.  Springer,  of  SUllwater, 
for  defendant  in  error. 

KANE,  J.  This  was  an  action  to  recover 
the  possession  of  specific  personal  property, 
commenced  by  the  defendant  in  error,  plain- 
tiff  below,  against  the  plainttfTs  In  error,  de- 
fendants below. 

Hereafter,  for  conrenlence  the  parties  wlU 
be  designated  "plaintiff"  and  "defendants," 
respectively,  aa  tta^  appeared  In  the  trial 
court. 

Upon  trial  to  a  Jury  there  was  a  verdict 
for  the  plaintiff  upon  which  Judgment  was 
duly  entered,  to  reverse  which  this  proceed- 
ing In  error  was  commenced. 

The  errors  relied  npon  for  revenal  may  be 
summarized  as  follows: 

,(1)  The  petition  of  said  plaintiff  shows 
upon  its  face  that  the  property  in  controversy 
bad  been  taken  under  attachment  against 
him,  and  he  is  therefore  preclnded  from  filing 
a  suit  In  replevin  to  obtain  possession  there- 
of, and  therefore  said  petition  does  not  state 
a  cause  of  actlou. 

(2)  Errors  of  the  trial  court  sustaining  a 
motion  to  strike  out  certain  portions  of  de- 
fendants' answer. 

(3)  The  court  erred  In  overrtiling  the  de- 
murrer to  the  evidence  filed  by  said  defend- 
ants. 

(4)  The  court  erred  In  giving  instruction 
number  four. 

(5)  The  court  erred  In  excluding  certain 
evidence  offered  by  the  defendants. 

(6)  "The  Judgment  and  verdict  is  wrong, 
and,  should  the  court  find  that  our  views 
heretofore  expressed  are  wrong,  then  this 
judgment  should  be  corrected." 

Hi  Under  the  flrst  as^gnment  of  error  it 
is  contmdecl  tlmt  the  petition  of  the  plain- 
tiff fails  to  state  a  cause  of  action,  because 
it  shows  npon  Its  foce  that  the  property  in- 
volved was  taken  from  the  plaintiff  by  Ray 
Thompson,  one  of  the  defnidants  herein, 
while  acting  as  constable,  by  virtue  of  « 
writ  of  attadiment  issued  by  a  justice  ct 
the  peace  In  an  action  «c»nmenced  by  D.  H. 
Hart  another  of  the  defendants  herdn. 
against  this  plaintiff,  notwithstanding  the 
petition  also  alleged  that  final  jndgmrat  was 
rendered  In  favor  of  this  plaintiff,  in  the  ac- 
tion wberettt  the  attachment  was  issued 
whereupcm  the  justice  made  hts  order  and 
entered  the  same  dissolving'  said  attadimeit 
proceeding ;  and  that  whilst  D.  H.  Hart,  the 
plaintiff  In  said  attachment  procetdlhg,  and 
one  of  the  defendants  in  this  action,  gave  no- 
tice to  defendant  in  the  attachmoit  proceed- 
ing, the  lAaintlff  herein,  of  his  intention  to 
appeal  fn»n  said  judgment  against  him  In 
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thct  said  attadbment  proceedlag,  and  the  or- 
der of  the  court  made  thereunder  dissolving 
said  atta<diment,  no  appeal  has  ever  been  per- 
fected by  said  plaintiff  in  said  attadiment 
IwoceedlDK. 

We  are  of  the  oirfnlon  that  the  petltlmi 
states  focts  sufficient  to  constitute  a  cause 
of  action  for  the  recovery  of  specific  per- 
snial  property.  It  Is  true,  as  counsel  for 
defendant  cwtend,  that  In  actions  of  this 
kind  the  plaintiff  is  not  entitled  to  claim  the 
ImmedUte  dellTWy  of  the  property  InvolTed, 
at  the  dHnmoicement  of  the  suit,  without 
filing  the  affidavit  prescribed  by  section  4799, 
Rev.  laws  1910. 

Section  4798,  Rev.  Laws  1910,  provides  that 
the  plaintiff  in  an  action  to  recover  posses- 
sion of  specific  personal  property  may,  at  the 
commencement  of  the  suit,  or  at  any  time 
before  answer,  claim  the  immediate  delivery 
of  the  property  In  controversy  upon  filing 
this  affidavit,  in  which,  arnon?  other  things, 
it  is  required  to  state  that  the  property  was 
not  taken  by  virtne  of  any  mefflie  or  final 
process  issued  against  him.  An  analysis  of 
these  statutes  discloses  that  It  is  only  in 
cases  where  the  plaintiff  desires  to  take  im- 
mediate possession  of  the  property  that  It 
Is  necessary  to  state  under  oath  that 
It  was  not  taken  by  virtue  of  any  mesne  or 
final  process  Issued  against  bim.  Section 
4798,  supra,  says  the  plaintiff  "may,"  not 
"mnst,"  at  the  commencement  of  the  suit, 
or  at  any  time  before  answer,  claim  the  Im- 
mediate delivery  of  the  property.  Obviously, 
the  action  exists,  or  may  exist,  Independent 
of  the  order;  the  order  of  delivery  being 
merely  ancillary  to  the  action.  The  section 
recognizes  the  action  and  provides  that  cer- 
tain things  may  be  done  in  It  It  nowhere 
provides  that  a  failure  to  file  the  affidavit 
or  make  the  order  abates  the  action,  or  that 
the  defendant  may  prevent  a  recovery  by 
showing  that  the  plaintiff  has  not  availed 
him  of  all  the  privileges  which  the  statute 
has  given.  In  the  case  at  bar  the  plaintiffs 
did  not  see  fit  to  take  advantage  of  the  sum- 
mary remedy  provided  by  the  statute,  but 
elected  to  let  the  property  remain  in  the 
custody  of  the  defendants  until  the  termina- 
tion of  the  action,  which,  as  we  have  seen, 
resulted  In  his  favor.  Tbia  seems  to  be 
permissible. 

[2]  In  Hutchings  v.  Cobble,  SO  Okl.  168, 
120  Pac.  1013,  it  was  held: 

"An  action  for  the  recovery  of  specific  per- 
sonal property  may  be  maintained  in  the  county 
or  district  courts  of  this  state,  althoui^  no  order 
Is  issued  for  the  delivery  of  audi  property  before 
Judgment.'' 

In  other  words,  the  action  aptly  designat- 
ed by  the  statute,  "an  action  to  recover  the 
possedslon  of  eq^edflc  personal  property," 
exists  Independent  of  the  ancillary  remedy 
and  may  proceed  to  judgment  as  such  wlth- 
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out  the  aid  of  vfhat  may  be  called  the  purely 
r^levln  features  of  the  act. 

Whilst  Immediate  d^vo?  may  be  secured 
only  by  making  the  affidavit  and  giving  the 
bond,  we  perceive  nothing  in  the  statutes 
which  prevents  the  plaintiff  from  waiving 
this  ancillary  proceeding,  If  he  wishes  to 
prosecute  his  action  without  its  aid. 

[S]  Section  5384  provides  that,  if  Judgment 
be  TwAereA  in  the  action  for  the  defoidant, 
the  Bttachmoat  sludl  be  discharged,  and  the 
property  attached,  or  Its  proceeds^  shall  be 
returned  to  him.  Under  this  and  another 
section  which  will  be  cited  later,  it  was  clear- 
ly the  duty  of  the  officer  holding  the  property 
under  the  attachment  to  return  the  same  to 
the  plaintiff  upon  demand,  after  the  expira- 
tion of  the  time  provided  for  appealing  from 
the  Judgment  rendered  In  his  favor  In  the 
attachment  proceeding.  This  the  petition  al- 
leges he  refused  to  do,  although  repeated  de- 
mands were  made  upon  litm  for  possession. 

As  the  Judgment  in  favor  of  the  plaintiff  In 
the  attachment  case  discharged  the  attach- 
ment and  thereby  released  the  attached 
property.  It  clearly  appears  that  the  con- 
stable bad  no  legal  process  In  his  bands  au- 
thorizing blm  to  hold  the  attached  property, 
after  the  time  for  taking  the  appeal  bad  ex- 
pired. Becker  v.  Steele,  41  Kan.  173.  21  Pac. 
169. 

Discussing  the  remedy  of  a  defendant  In 
an  attachment  case,  in  somewhat  similar  cir- 
cumstances, the  learned  Justice  who  prepared 
the  opinion  for  the  court  in  Ranft  v.  Toung, 
21  Nev.  401,  32  Pac.  490,  says: 

"From  the  moment  the  Judgment  was  render- 
ed, the  attachment  was  dissolved,  the  lien  creat- 
ed by  it  was  vacnted,  and  the  property  released 
from  the  custody  of  the  law;  and,  upon  the 
refusal  of  the  sberiff  to  snrrender  the  property, 
the  defendant's  remedy  was  by  proceedings 
against  the  slwriff  for  the  property*  or  the  value 
thereof." 

Whilst  this  case  Is  not  precisely  in  point, 
we  think  this  Is  a  correct  statemoit  of  the 
law  ai^licable  to  Che  case  at  bar.  It  being 
admitted  by  the  demurrer  that  the  case 
wherein  the  attachmmt  was  Issued  was 
finally  disposed  of  in  teror  of  the  defendant, 
In  the  attachment  case^  the  plalntUb  herein 
became  entitled  to  the  return  of  the  attached 
property  and  h«ice  an  action  for  the  recov- 
ery thereof  Immediately  arose  In  his  favor. 
It  may  be,  however,  that  he  was  not  entitled 
to  the  summary  ancillary  proceeding  by  re- 
plevin In  the  drcnmstances  disclosed;  but, 
as  that  question  ^^as  not  presented  by  the 
record,  It  Is  not  necesmry  to  pass  upon  it. 

As  we  have  seen  Iwfore,  the  action  of  the 
plaintiff  may  proceed  to  Its  termination  in- 
dependent of  the  anciUary  proceeding. 

The  allegations  stricken  from  the  answer, 
of  which  counsel  for  plaintiff  complain,  was 
to  the  effect  that  the  defendant  in  the  attach- 
ment suit  filed  his  appeal  bond  in  that  action 
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as  proTlded  by  law,  and  that  said  cause  was 
transmitted  to  the  district  court,  and  that 
such  cause  Is  now  pending  upon  appeal  there- 
in. 

[4. 5]  It  la  contended  on  behalf  of  the 
lAaintur  that  It  was  not  error  to  strike  this 
portion  of  the  answer: 

1.  Because  the  answer  contains  a  general 
d^ilal  under  which  the  defendants  could  put 
In  evidence  any  defense  that  would  defeat 
the  plaintllTs  title  or  right  to  possession. 

2.  That  section  5397,  Rer.  Laws  1910, 
wbkSi  provides  for  an  appeal  from  an  order 
of  the  Justice  of  Uie  peace  dlssolring  an  at- 
tachment, relates  purely  and  solely  to  the 
appeal  from  an  order  dissolving  an  attach- 
ment upon  a  motion,  and  not  to  where  the  at- 
tachment i»  dissolved  upon  the  rendition  of 
final  Judgment  in  favor  of  the  defendant. 

The  first  contention  is  nndoabtedly  well 
taken. 

Under  a  general  denial  in  replevin  the  de- 
fendant may  make  any  defense  which  will 
defeat  plaintiff's  claim  or  right  to  possesion 
against  the  defendant,  and  under  the  Code 
great  liberality  ts  allowed  such  defenses. 
Broyles  v.  M(^nteer,  29  Okl.  707, 120  Pac.  283. 

On  tlie  second  proposition  we  are  unable 
to  agree  with  counsel. 

The  statute  provides  (section  6^,  supra) 
that  the  plaintiff  In  any  action  bronght  under 
this  arttcle  may  appeal  to  the  district  or 
-  county  court  of  the  oonnty  wber^n  said  ac- 
tlcm  is  brought,  from  an  order  of  a  Justice  of 
the  peace,  dissolving  an  attachment,  or  re- 
leasing a  garnishee,  by  filing  an  appeal  bond 
as  in  other  cases. 

The  petition,  no  doubt,  vras  filed  upon  the 
theory  that  an  appeal  could  be  taken  from 
the  final  Judgment  of  the  justice  of  the  peace 
dissolving  the  attachment  injunctions  on  the 
merits  of  the  case,  as  the  petition  states  that 
the  preliminary  steps  for  an  appeal  were  tak- 
en, but  that  such  appeal  was  never  perfected. 
In  these  circumstances,  we  think  the  question 
of  whether  the  appeal  was  perfected  or  not 
was  a  material  issue  in  the  cause;  bnt,  as 
'  this  could  be  proven  under  a  general  denial, 
it  was  not  error  to  strike  out  the  part  of  the 
answer  which  attempted  to  plead  It  specifical- 
ly. The  ground  on  which  counsel  for  defend- 
ants contend  the  demurrer  to  plaintiff's  evi- 
dence should  be  sustained  is  that  there  was  no 
evidence  tiding  to  support  his  allegation 
that— 

"No  appeal  has  ever  been  perfected  by  the  said 
plalntifl  In  said  attachment  proceeding." 

This  was  met  by  the  contention  that — 

"The  jodKment  of  the  defendant  oporates  to 
discharge  the  attachment  as  a  matter  of  law, 
and  the  justice  was  without  authority  to  order 
the  constable  to  hold  the  property  after  such 
Judgment." 

R^erence  is  then  made  to  the  Kansas  au- 
thorities which  hold  that— 


"If  Judgment  Is  rendered  for  the  defoidant  in 
the  sni^  the  attachment  Is  ipso  facto  dlsscdved." 

And  an  aiveal  fMHn  the  final  Judgment  does 
not  bring  up  for  review  or  retrial  a  proceed- 
ing In  attacbmtot  Brown  t.  Tnppeny,  24 
Kan.  29;  Becker  t.  8te^  41  Kan.  173,  21 
Pac.  ie». 

There  seems  to  be  no  statute  In  Kansas 
similar  to  onr  section  5397,  supra,  providing 
for  an  appeal  to  the  district  court  from  an  or* 
der  of  a  Justice  of  the  peace  dissolving  an 
attachment  Under  this  same  section,  when- 
the  plaintiff  shall  notify  the  defen^t  that 
he  intmds  to  appeal  txom  the  order  ot  Oie 
Justice  of  the  peace  disscdving  an  attad&ment, 
the  property  attadted  shall  not  be  released 
until  the  expiration  of  tai  days^  after  sudi 
order,  and  upon  the  ^vlng  ot  such  appeal 
bond,-sn<^  attadied  property  shall  be  held 
to  abide  the  order  and  Judgment  of  the  antd- 
lato  oovrt  where  the  motion  to  dlsscrfTe  the 
attachment  shall  be  tried  de  novo. 

[6]  By  again  referring  to  the  potion,  it 
wlU  be  seen  that  It  alleged  that  the  plalntifl 
In  the  attachment  case  gave  notice  to  the 
defendant  of  his  intmtlon  to  appeal  from 
the  said  Judgment  against  him  in  said  at- 
tadiment  proceeding  and  from  the  order  of 
the  court  dissolving  said  attachment  writ 
and  all  proceedings  had  thereunder.  This, 
under  the  statute  Just  cited,  had  the  effect 
of  keeping  alive  the  attachment  for  the  period 
of  ten  days.  At  this  point  the  evidence  stops. 
No  effort  was  made  to  establish  the  subse- 
quent material  all^tion  of  the  petition  tiiat 
the  appeal  had  not  been  perfected.  We  thtak 
this  omission  was  fatal  to  plalntlflrs  right 
of  recovery.  As  far  as  the  proof  Is  concern- 
ed, the  property  was  still  In  cnstodfa  iegls 
when  the  petition  was  filed,  and  therefore  the 
action  was  prematurely  commenced. 

It  is  a  well-settled  doctrine  of  the  common 
law  that  replevin  will  not  lie  for  goods  In  the 
custody  of  the"  law,  any  interference  with 
goods  so  held  being  considered  an  Infringe- 
ment of  the  prerogative  of  the  court  and  a 
cOTitempt  thereof.  The  reason  why  property 
in  custodla  legis  cannot  be  replevied  Is  that 
to  i)errait  it  to  be  done  would  be  to  Interfere 
with  the  possession  before  the  office  of  law 
had  been  performed  as  to  the  process  under 
which  It  was  taken.  34  Cyc.  1367;  Ha^n  v. 
Deuell,  24  Ark.  216.  88  Am.  Dec.  769;  Powell 
V.  Bradlee,  9  Gill  &  J.  (Md.)  220. 

[7]  In  the  case  at  bar,  the  evidence  not 
showing  that  the  office  of  the  law  hnd  been 
performed  as  to  the  writ  of  atta<^ment 
under  which  the  goods  were  taken  from  the 
plaintiff,  although  It  was  alleged  to  the  con- 
trary, the  property  was  still  In  custodln  Iegls 
at  the  time  of  the  commencement  of  this  ac- 
tion and  was  therefore  prematurely  com- 
menced. 

As  the  remaining  assignments  of  error 
raise.  In  somewhat  different  form,  the  same- 
questions  herdnbefore  passed  upon.  It  wlU 
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not  be  necessary  to  review  them' In  order  to 
insure  a  proper  hearing  of  the  cause  upon  the 
new  trial  which  we  find  It  necessary  to  grant 
For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded,  with  dlrecttona  to  grant  a  new 
trlaL 

All  the  Justices  concur,  exoq»t  UcNSILIi, 
not  partidpetlng. 


(U  okl.  Or.  m 

DOBSBTT  T.  STATD.    (No.  A-8214.) 

(Criminal  Oourt  of  Appeals  of  (Wahoma. 
Hay  10,  1019.) 

(SyUaiui  hy  the  Court.) 

GanaiTAL    L<aw    «s>910<4)  —  DKranDAiTT's 
Faxlubb  to  TwriiT— Mandatobt  Statdtb 
—New  Tbial. 
The  Code  of  Criminal  Procedure  (section 
5881,  Ref.  Laws  1910)  provides:  "The  person 
charged  shall  at  his  own  request,  but  not  other- 
wise, be  a  competent  witness,  and  bis  failure 
to  make  such  request,  shall  not  create  any  pre* 
sumption  a^inst  him  nor  be  mentioned  on  the 
trial;  if  commented  upon  by  counsel,  It  shall  be 
ground  for  a  new  trial." 

ffcid,  that  this  provision  is  mandatory,  and 
leaves  no  discretion  in  the  trial  conrt  to  refuse 
to  ?rant  a  new  trial  upon  the  application  of  the 
defendant,  where  the  prosecuting  attorney  in 
his  argument  violates  the  terms  of  the  statute. 

Appeal  from  County  Court,  Jefferson  Coun- 
ty;  B.  L,  DUIard,  Judge. 

Will  Dorsett  was  convicted  of  a  violation 
of  the  pr^bitory  Uquor  law,  end  he  appeals. 
Beversed. 

Bridges  ft  Tertrees.  of  Waurlka,  for  i^n- 
tlff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYIiE,  P.  J.  PlalnUfT  In  error,  Will 
Dorsett,  was  convicted  In  the  county  conrt  of 
Jefferson  county  on  an  information  diarging 
that  he  did  have  In  his  possession  Intoxicat- 
ing liquor  with  Intent  to  sell  the  same,  and 
his  punishment  fixed  at  confinement  In  the 
county  Jail  for  80  days  and  a  fine  of  $50.  He 
has  appealed  frmn  tha  jndgmoit  rendered 
upon  the  verdict 

The  only  assignment  of  error  Is  Improper 
conduct  of  the  county  attorney  In  his  dosing 
argument  to  the  Jury,  wherdn  he  referred  to 
ttie  fact  ttiat  the  defendant  had  failed  to  take 
the  witness  stand  In  bis  own  behalf,  and 
error  of  the  court  In  referrli^f  to  the  taxi,  tiiat 
the  defmdant  did  not  take  the  witness  stand 
In  his  own  behaU. 

The  Attorney  General  has  filed  a  conces- 
sion of  error  in  part  as  follows: 


"We  agree  that  ^e  assignment  of  error,  un- 
der our  law,  must  he  wdl  taken.  We  do  not 
concede  that  there  are  no  drcumstanees  which 
could  be  invoked  by  the  defendant's  counsel 
which  would  warrant  the  mentioning  the  fact 
of  the  defendant  failing  to  take  the  witness 
stand,  but  such  are  not  the  facts  in  this  case. 

"The  defendant  having  been  chai^^ed  with 
the  unlawful  possession  of  intoxicating  liquors, 
tbe  unlawful  intent  on  his  part  was  one  of  the 
essential  ingredients  of  the  offense.  In  estab- 
lishing this  intent  tbe  county  attorney  was  at 
liberty  to  introduce  evidence  of  sales  of  intoxi- 
cating liquors  prior  to  the  time  of  tbe  commts- 
dton  of  the  offense  for  which  defendant  was 
being  tried.  This  court  has  expressly  held  that 
such  evidence  is  admissible  as  tending  to  show 
intent  Rice  v.  State.  S  Okl.  Cr.  70,  113  Pac. 
203:  Hill  V.  State,  3  Okl.  Cr.  686,  10»  Pac.  2»1. 

"TUs  evidence  perhaps  was  not  necessary  In 
order  to  obtain  a  conidction;  hut  tbe  defend- 
ant's counsel  had  a  right  to  refer  to  that  fact 
in  his  argument  restricting  the  jury  to  the  con- 
sideration only  of  the  evidence  of  the  unlawful 
intent  involved  in  that  particular  transAotion. 

"The  county  attorney  and  the  court  evidently 
had  confused  this  dasa  of  cases  with  tbe  mie 
which  excludes  evidence  of  other  sales  in  a  trial 
of  a  person  for  selling  Intoxicating  Mquors. 

*7he  learned  Judge  was  not  Justified  in  stat- 
ing to  the  jury  that  the  reputation  of  the  de- 
fendant could  be  assailed  only  by  him  flrst  tak- 
ing the  witness  stand.  .This  was  manifest  er- 
ror. 

"Tf  the  argument  on  the  part  of  the  defend- 
ant's counsel  was  improper  and  mialpading  to 
tbe  Jury,  it  was  the  duty  of  tbe  court  to  stop 
him  and  admonish  the  jury  to  disregard  the  im- 
proper statements.  If  the  matter  involved  the 
issue  of  general  reputation,  the  jury  could  have 
been  told  that  the  state  could  not  attack  a  de- 
fendant's diaracter  unless  It  be  first  put  in  is- 
sue by  the  defendant  In  this  case  the  court 
told  the  jury  that  the  defendant  could  not  offer 
evidence  of  his  character  except  by  going  on 
the  witness  stand  himself. 

"In  view  of  section  5881.  Rev.  Xiaws  1910, 
and  Holmes  v.  State,  13  Okl.  Cr.  113,  162  Pac. 
446,  the  authorities  therein  cited,  we  concede 
that  the  judgment  in  this  case  will  have  to  be 
reversed.  In  the  Hohnes  Case,  supra,  this 
court  decide^  that:  Section  5881/  Rev.  Laws 
1010,  contains  two  inhibitions.  The  first  Is 
that  the  failure  of  the  defendant  to  take  the 
stand  In  his  own  behalf  shall  not  'be  mentioned 
on  the  trial.'  Tbe  second,  that  this  fiact  shall 
not  be  commented  on  by  the  counsel  for  the 
state.  Held:  First,  that  If  counsel  commenta 
(in  the  failure  of  the  defendant  to  take  the 
stand  in  his  own  behalf,  it  is  mandatory  that  a 
new  trial  be  granted;  and,  second,  that  the 
court  is  not  excepted  from  the  inhibition  to  the 
effect  that  the  failure  of  the  defendant  to  take 
the  stand  in  bis  behalf  ahall  not  'be  mentioned 
on  the  trial,'  and  that  it  is  error  for  tbe  court 
to  refer  to  such  fact  tn  ms  mstrucaons  or  och- 
erwise.'* 

Hie  record  shows  that  the  county  attom^ 
asked  to  have  his  dosing  argument  taken  by 
the  court  reporter.  The  county  attorney  in 

his  closlujET  argument  to  the  jury  said : 


4s9For  otber  cases  see  mum  topic  and  KBT-NUllBBB  m  all  Ker-Numbared  Dlgesb  and  Indexsa 
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"John  Vertrees  sayi  I  had  not  riiown  that 
thii  defendant  bad  not  been  convicted,  that  I 
had  not  shewn  tbat  he  bad  a  reputation  of  a 
bootlegger,  when  he  knows  that  the  only  way, 
and  I  aasame  that  the  county  attorney  can  show 
those  facts,  is  when  the  defendant  takes  the 
■tand  himself." 

This  was  objected  to  by  the  defeDdant'a 
couns^  as  In  vlolatloii  of  section  6881,  Bev. 
Law& 

The  objection  was  Bostalned,  and  the  court 
gare  the  following  instructions : 

"Gentlemen  of  the  jury,  yon  are  instnicted 
that  yoa  are  to  disregard  any  reference  the 
county  attorney  migbt  have  made,  because  the 
defendant  did  not  t^e  the  stand.  It  is  not  evi- 
dence and  should  not  be  considered." 

Defendant  excepts.  Hie  county  attorney 
then  moved  the  court  to  instruct  the  Jur7 
that  the  state  cannot  attack  or  put  In  Issue 
the  reputation  of  the  defendant,  nor  show  a 
prior  conviction  autU  the  defendant  first  puts 
bis  reputation  in  Issue.  Wherenpon  the  court 
gave  the  f oUowng  instruction : 

"Gentlemen  of  the  jury,  the  reputation  of 
the  defendant  cannot  be  pot  in  issue  by  the 
state.  The  only  way  it  can  be  put' in  issue  be- 
fore the  jury  is  by  the  defendant  taking  tbe 
stand  himself —to  which  the  defendant  ex- 
cepts. 

Our  Code  of  Criminal  Procedure  (section 
6881,  Bev.  Laws)  provides: 

"In  tbe  trial  of  all  indictments,  Informations, 
complaints  and  other  proceedings  against  per- 
sons ctiarged  with  the  commission  of  a  crime, 
offense  or  misdemeanor  before  any  court  or 
committing  magistrate  in  this  state,  the  person 
charged  shall  at  Us  own  request,  but  not  oth- 
erwise, be  a  competent  witness,  and  bis  failure 
to  make  such  request  shall  not  create  any  pre- 
sumption against  him  nor  be  mentioned  on  the 
trial;  if  commented  upon  by  counsel,  it  shall 
be  ground  for  a  new  trial." 

In  the  case  of  Weinberger  v.  State,  8  OkL 
Cr.  441,  128  Pac  160,  it  la  said : 

"Tbe  statute  Is  in  accordance  ^th  the  consti- 
tutional guaranty  that  *no  person  shall  be  com- 
pelled to  give  evidence  which  will  tend  to  in- 
criminate him,  except  as  in  this  Cooatitution 
Specifically  provided.'  The  dear  Intent  of  the 
statute  is  that  the  jury  in  determining  their 
verdict  shall  entirely  exclude  from  their  con- 
sideration tbe  fact  tliat  the  defendant  did  not 
elect  to  testify,  and  any  reference  by  the  prose- 
cuting attorney  In  his  address  to  tbe  jury  to 
the  fact  that  the  defendant  did  not  testify,  con- 
stitutes misconduct,  and,  under  the  terms  of 
the  statute,  the  trial  court  has  no  discretion, 
but  mast  grant  a  new  trial." 

And  see  Sturgis  t.  State,  2  Okl.  Or.  303, 
lOS!  Pac.  67;  NowUn  v.  State,  7  Okl.  Cr.  27, 
115  Pac.  625,  121  Pac.  791. 

It  follows  that  the  coofendon  of  error  is 
well  founded  and  idiould  be  austalned. 


The  Judgment  of  ttie  lower  conrt  Is  Uiere- 

fore  reversed. 

ABMSTBONG  and  MATSON.  Jjr„  concur. 


(IS  OU.  Cr.  ««> 
SPENCEB  T.  DENISOM,  Court  Clerk. 
(No.  A-S085.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

May  31,  1019.) 

Application  by  Fred  Spencer  for  writ  of 
mandamus  against  J.  E.  Denlson,  Court 
Clerk  of  Kiowa  County  to  compel  blm  to  ap- 
prove a  supersedeas  bond.   Cause  dismissed. 

John  T.  Bays,  of  Hobart,  for  petitioner. 

PER  CUBIAM.  Application  of  Fred  Spen* 
cer  for  writ  of  mandamus,  directing  J.  E. 
Denlson,  conrt  clerk  of  Kiowa  county,  to  ap- 
prove a  supersedeas  bond  in  a  case  pending 
in  this  court,  wherein  the  aald  Fr«d  Spencer 
was  plaintiff  In  error. 

Cause  dismissed. 


(U  OU.  Or.  68l» 

TAGGERT  et  aL  v.  STATE.    (So.  A-3250.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  12,  1910.) 

Appeal  from  County  Court,  'Oklahoma 
County;  WllUam  H.  Zwick,  Judge. 

Dick  Taggert  and  another  were  convicted 
of  a  violation  of  the  prohibitory  liquor  law, 
and  appeal.  Affirmed. 

Twyford,  Smith  ft  Grow,  of  Oklahoma 
City,  for  plaintiffs  In  error. 

The  Attorney  General  and  W.  G.  Hall, 
AssL  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaiutlffs  in  error,  Dick 
Taggert  and  A.  C.  Boswell,  w  ere  Jointly  tried 
and  convicted  on  a  cliarge  of  uulawfully  con- 
veying 12  quarts  of  wblsky  on  tbe  1st  day 
of  August,  1917,  from  a  point  uuknown  in 
Oklahoma  county  to  320  East  O  aveuue,  Ok- 
lahoma City. 

The  jury  fixed  tbe  punishment  of  defend- 
ant Dick  Taggert  at  confiuement  In  the  coun- 
ty Jail  for  6  months  and  a  flue  of  $500. 
I<'rom  the  Judgments  rendered  on  the  ver- 
dicts, tbe  defendants  appealed  by  filing  in 
this  court  on  January  26,  1918,  a  petition  in 
error  with  case-made.  The  appeal  of  tbe  de- 
fendant Bosvvell  was  dismissed,  on  the 
ground  that  he  was  a  fugitive  from  Justice. 
14  Okl.  Cr.  336,  170  Pac.  1175. 

We  bavB  examined  the  record,  and  find 
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that  the  proof  on  the  part  of  the  stat^  la 
coDcIualre  as  to  the  gollt  of  the  defendant 
Taggert,  and  the  same  was  nncontrorerted, 
and,  finding  no  error,  the  conrlctlon  of  the 
defendant  Dick  Taggert  U  affirmed. 


'<U  Okl.  Cr.  62) 

PATB  T.  STATE.   (Na  Ar^lSS.) 

(Criminal  Conrt  <A  Appeals  <tf  Oklahoma.  Maj 
8, 1910.) 

InroxzcAtnia  IiKiitois  ^236(7)  —  PosaEs- 
sion  ^wrrH  Iittekt  to  Sell— Sdhpicibkot 
or  Etidenok. 
In  a  proBecaticm  for  possession  of  intoxicat- 

\Dg  Uqnor,  the  evidoice  held  to  sustain  the  ver* 

diet,  and  that  no  material  error  was  omunltted 

OQ  the  trial. 

Af^teal  from  Superior  Court*  Muskogee 
County;  H.  C  nrarman.  Judge. 

&  H.  Fate  was  coDTlcted  at  a  Tlolatlon  of 
the  pnrfilMtory  liquor  law,  and  he  appeals. 

Affirmed. 

W.  3.  Orskmy,  M.  O.  Bailey,  and  Don  M. 
Onunpk  all  of  Muskogee,  for  plalntltt  In  er- 
ror. 

The  Attorney  General  and  B.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 

DOTIiE,  P.  J.  The  plalnttff  In  error,  S. 
H.  Pate,  was  conricted  oa  a  charge  that  he 
did  hare  In  his  possessloQ  85  half-plnta  of 
whisky  with  the  IntentlMi  of  selling  the 
same.  In  accordance  with  the  rerdlct  of  the 
Jury,  he  was  sentenced  to  be  confined  In  the 
county  jail  for  60  days  and  pay  a  fine  of 
^50.  On  the  appeal  from  the  judgment,  the 
<Hily  question  pre&oited  Is  the  sufficiency  of 
the  evidence  to  support  the  verdict 

The  evidence  shows  that  defendant  was  a 
druggist  In  the  town  of  Haskell,  and  lived 
upstairs  over  the  drug  store;  that  Officers 
Hughes,  Ledbetter,  and  Maltmey,  In  serving 
a  search  warrant,  found  the  whisky  alleged 
in  sacks  concealed  In  some  sand  in  the  yard 
behind  the  drug  store.  There  were  also  two 
or  three  bushels  of  ^pty  bottles  found  near 
the  rear  door  of  the  drug  store.  The  rear 
lot  was  fenced  In  by  a  tight-t>oard  fence 
about  8  feet  high.  The  defendant  was  pres- 
mt  vthen  the  officers  made  the  search  and 
stated  It  was  not  his  whisky  and  that  be 
knew  nothing  about  It 

The  officers  also  testified  that  the  def^d- 
ant's  drug  store  had  the  general  reputation 
of  being  a  place  where  whisky  was  sold. 

At  the  close  of  the  testimony  for  the  state, 
defendant  moved  the  court  to  advise  the 
jnrj'  to  return  a  verdict  of  acquittal,  for  the 
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reason  that  the  testimony  Is  Insufficient  ta 
warrant  a  conrictloD.  The  motion  was  over- 
ruled and  exception  allowed. 

For  the  defense,  J.  F.  Blackman  testified 
that  he  was  familiar  with  what  was  known 
as  the  Pate  drug  store,  and  was  there  at 
the  time  the  liquor  was  found ;  that  there 
was  also  a  restaurant  In  the  same  building, 
first  door  north  of  said  drug  store,  conducted* 
by  r.  E.  WIeser.  This  was  all  the  testimony 
on  the  part  of  the  defense. 

Thns  It  appears  that  the  defendant's  con- 
tenticMi  that  the  evidence  Is  Insuffident  to 
support  the  vordiet  Is  without  m«lt. 

A  earful  examlnatlmi  of  the  evidence  dis- 
closes that  defendant  had  a  fair  trial  and 
vrsiA  properly  convicted. 

The  judgment  is  therefore  affirmed. 

ABMSTKOMO  and  MATSON.  JJ,  ooncar. 


m  Okl.  Cr.  54) 
WILI>IAMS  r.  BTATD.  (No.  A-^793.) 

^3riminal  Court  <tf  Appeals  of  Oklahoma.  May 
8,  lfil».) 

fSyOabM  6y  (&«  Cowrt) 

1.  IiTDionmTT  AHD  InroBiuxioii  «a»125(S^ 
Sinou  OmnsK. 

13ie  indictment  or  InformariMi  most  diarge 
tlie  defendant  wldi  but  one  offense,  la  this 
state,  defendant  may  not  be  plaoed  npon 
trial  for  two  offenses  at  the  same  time. 

2.  CnmNAL  Law  ^1186(3)— Indiothkht— 
Revkbsait-Faib  ahd  Ihpabtial  TbUIm 

Where  it  ts  dear  from  the  information,  the 
evidence,  the  verdict,  and  judgment  that  the 
defendant  was  called  upon  to  defend  against 
two  separate  and  distinct  offenses  charged 
against  him,  over  his  repeated  objectldna  and 
exceptions,  this  court  will  not  pcarmlt  a  con- 
viction under  such  circumstances  to  stand  on* 
reversed,  for  the  reason  that  such  a  conviction 
does  not  afford  the  defendant  that  fair  and  im- 
partial trial  according  to  the  forms  of  law  guar- 
anteed to  him  by  the  Constitutioa  and  statutes 
of  this  state. 

Appeal  from  District  Court,  SemI!nole 
Ooimty;  Tom  D.  McKeown,  Judge. 

Walter  Williams  was  convicted  of  a  fel- 
ony, and  sentenced  to  serve  a  term  of  con- 
finement in  the  state  i)enttentiary  for  the 
term  of  one  year  and  one  day,  and  he  ap- 
peals.  Reversed  and  remanded. 

B.  O.  Roland,  of  Okmulgee,  George  Out- 
celt,  of  Tecnmseh,  and  J.  Ia  Bhnerlcfc,  of 
Wewoka,  for  plaintiff  In  error. 

S.  P.  Fredlng,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J,  Walter  Williams  was  con. 
victed  in  the  district  court  of  Seminole  coun- 
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ty  undef  an  iDformatiOD  based  on  the  pro- 
tMohs  of  section  2336,  Revlaed  Laws  1910, 
and  was  sentenced  to  serre  a  term  of  one 
year  and  one  day  in  the  state  penitentiary. 
From  tills  Judgment  of  convlctlfm,  he  has 
appealed  to  this  court,  and  asks  that  the 
same  be  reversed  for  numerous  reasons, 
among  which  Is  that  he  was  compelled  to 
defend  himself  against  two  separate  and 
distinct  crimes  charged  In  the  InformatlMi, 
in  TloIati<m  of  both  his  oonstltntlMial  and 
Btatutory  rights. 

The  InformaUoa  charged  the  defendant 
with  having  feloniously  assaulted,  struck, 
beat,  bruised  with  force  likely  to  cause  death, 
and  also  that  he  shot,  shot  at,  and  wounded 
one  M.  I.  Huddleston  with  a  pistol,  with  the 
felonious  Intent  to  wrongfully,  purposely,  un- 
lawfully, and  feloniously  murder  the  said  M. 
I.  Huddleston. 

Section  2336,  Revised  Laws  1910,  provides 
at  foUowa: 

"Any  person  who  Intentionally  and  wrongful- 
ly sbootB,  shoots  at.  or  attempts  to  shoot  at 
BDOtber,  with  any  kind  of  firearm,  airgun  or 
other  meaoa  whatever,  with  Intent  to  kill  any 
person,  or  who  commits  any  assault  and  battery 
upon  another  by  means  of  any  deadly  weapon,  or 
by  such  other  means  or  force  as  is  likely  to 
produce  death  or  in  resisting  tb«  execntloD  of 
any  legal  process,  is  punishable  by  imprison- 
ment in  the  pmttentiary  not  •xeeedtaig  ten 
years.** 

The  defendant  interposed  a  demurrer  to 
the  foregoing  Information  based,  among 
other  grounds,  on  the  ground  that  It  was 
duptlcltons,  in  that  it  charged  the  defendant 
with  the  crime  of  assault  and  battery  upon 
the  said  Huddleston  by  striking,  beating, 
and  wounding  the  said  Huddleston  with  a 
pistol  with  such  force  as  was  likely  to  pro- 
duce death,  and  also  in  that  It  charged  that 
the  def«idant  shot,  shot  at,  and  wounded 
the  said  Huddleston  with  a  pistol  with  the 
wrongful  and  felonious  intent  to  murder  the 
said  Huddleston.  The  demurrer  was  over- 
ruled by  the  court,  to  which  ruling  the  de- 
fendant excepted. 

The  defendant  objected  to  the  Introduction 
of  evidence  against  him  on  the  ground  that 
he  was  being  tried  for  more  than  one  offense. 
This  motion  was  also  overruled  by  the  court, 
and  the  defendant  excited. 

[1]  It  is  a  well-settled  principle  of  law 
that  the  Indictment  or  information  must 
charge  the  defendant  with  but  one  offense. 
In  this  state,  the  defendant  may  not  be 
placed  upon  trial  for  two  offenses  at  the 
same  time.  Bcmltzer  v.  State,  4  Okl.  Cr.  354, 
111  Pac.  980;  Tunnard  v.  State.  5  Okl.  Cr. 
529,  115  Pac.  603;  Wells  T.  Terr.,  1  Okl. 
Cr.  469,  98  Pac.  483;  Cochran  t.  State,  4 
Okl.  Cr.  379,  111  Pac.  974. 

[2]  In  this  case  It  cannot  be  successfully 
contended  that  the  assault  and  battery 
charged  In  the  Information  end  the  shooting 
were  but  one  and  the  same  transaction.  The 
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evidence  omdueirtiy  ahows  the  contrary.  If 
the  defendant  was  guilty  of  the  assault  and 
battery  by  means  of  force  likely  to  produce 
death  as  enlarged  in  the  Informatlfm,  the 
evidMice  shows  that  such  occurrence  took 
place,  if  at  all.  some  several  minutes  before 
the  shooting,  and  that  there  was  an  entire 
cessation  of  hostllltlea  betweoi  the  defend- 
ant and  the  prosecuting  witness,  that  they 
had  been  parted  and  retired  to  different 
places  where  they  remained  separated  for 
quite  a  period  of  time  until  the  prosecuting 
witness,  together  with  two  other  persons, 
all  armed  with  deadly  weapons,  returned 
to  the  place  where  the  defendant  then  was, 
and  hostilities  were  then  renewed  between 
the  defendant  and  the  prosecuting  witness 
in  which  the  alleged  footing  took  place. 

E}vldence  of  both  transactions  was 'permit- 
ted to  go  to  the  Jury,  and  upon  which  this 
cwivlction  Is  based;  the  Jury  returning  a 
rerdlct  In  the  following  form: 

"We,  the  jury,  drawn.  Impaneled  and  sworn 
in  the  above-entitled  action,  do  upon  our  oaths, 
find  the  defendant  guilty  as  charged  in  the  in- 
formation and  request  the  court  to  assess  the 

punishment.** 

It  cannot  be  determined  from  the  form 
of  the  verdict  whether  the  Jury  convicted 
defendant  of  the  assault  and  battery  with 
force  likely  to  produce  death  as  charged  la 
the  Information,  or  with  shooting  the  prose- 
cuting witness  with  intent  to  UU  him  as 
charged  In  the  Information. 

The  defendant  called  the  trial  court's  at- 
tention to  the  fact  by  a  demurrer  to  the  In- 
formation and  by  his  motion  to  exclnde  evi- 
dence that  it  was  his  belief  that  the  allega- 
tions of  said  Informatloa  were  based  upon 
two  separate  and  distinct  transactions. 
While  this  fact  perhaps  was  not  apparent 
from  the  face  of  the  loformatlOD,  It  did  <dear^ 
ly  appear  before  the  trial  was  concluded  that 
there  were  two  distinct  offenses,  committed 
at  separate  and  distinct  times  alleged  in  the 
information.  To  try  the  defendant  for  b'>th 
of  these  alleged  offenses  at  one  time  \<rM 
clearly  In  violation  of  his  constitutional  and 
statutory  rights :  (1)  To  be  Informed  of  the 
nature  and  cause  of  the  accusation  against 
him  (section  20,  art.  2,  Constitution);  (2)  to 
have  the  information  to  be  direct  and  certain 
as  to  the  offense  charged  (section  67S0,  Re- 
vised Laws  1910) ;  (8)  to  have  ^e  informa- 
tion charge  but  one  oSetae  (section  5741.  Re* 
vised  Laws  1910).  In  the  -case  of  Gracy  v. 
State,  13  Okl.  Cr.  648, 166  Fac.  442,  this  court 
held  that  "The  defendant  may  only  be  re- 
quired to  defend  against  one  otEenoe  at  a 
time." 

It  is  clear  from  the  Information,  the  evi- 
dence, and  the  verdict  and  Judgment,  that 
the  defendant  In  this  case  was  called  upon 
to  defend  against  two  separate  and  distinct 
offenses  charged  against  him ;  that  a  con- 
viction under  such  drcumatancea  does  not 
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afford  the  defendant  that  fair  and  impartial 
trial  according  to  the  forms  of  law  gaaran- 
teed  to  him  by  the  ConsUtatlon  of  this  state. 

The  coart  believes  that  to  permit  this  con- 
viction to  stand  nnder  the  circumstances 
would  be  a  clear  miscarriage  of  Jnstlce,  and 
would  require  of  defendants  charged  with 
crime  In  this  state  a  burden  of  defense  not 
contemplated  by  the  lawmakers.  Snbstan- 
tlal  Justice  requires  that  this  Judgment  be  re- 
versed, and  that  the  cause  be  remanded  for 
further  proceedings  In  accordance  bwewlth, 
to  the  ena  that  the  d^endant  be  not  accns* 
ed  and  tried  of  more  than  cae  offense  by  the 
same  accusation  and  at  the  same  time. 

For  Oie  reason!  stated,  the  Judgment  la 
rerersed,  and  Qie  canse  ronanded. 

DOYLE,  P.  J.,  and  ARMSTBONG,  JT^ 
concur. 


(16  Okl.  Or. 

HORBIS  T.  BTATO.    (No.  A-81S8.) 

lOrimhial  Court  of  Appeals  of  Oklahoma.  May 
10,  1910.) 

(SyUabitt     Bditorial  Staff.) 

IMTOXICATIRO    IdQUOBfl    <ft=»286(7)  —  POSSM- 

siON  wrrn  Imtkst.  to  Sbll— SDmonraor 

or  ETinzNCE. 
Evidence,  in  a  prosecution  for  the  posses- 
aion  of  intoxicating  Uqnor  irith  intent  to  sell 
it.  held  sufficient  to  sustain  •  conviction. 

Appeal  from  County  Court.  Tulsa  County; 
H.  h.  Standeven,  Judge. 

A.  B.  Morris  was  convicted  of  a  violation 
of  the  prohibitory  liguor  law.  and  be  ap* 
peals.  Affirmed. 

D.  M.  Hartlndale.  at  Tolsa,  for  plaintiff 
in  error. 

S.  P.  Freellng,.  Atty.  Oen..  and  W.  O. 
Hall,  Asst  Atty.  <3en.,  for  the  8tat& 

PER  CURIAM.  The  Information  In  this 
case  charged  that  on  the  24th  day  of  Decem- 
ber. 1816,  in  Tulsa  county,  A.  B.  Morris  did 
unlawfully  have  in  his  posses^n  S9  half 
pints  of  whisky  and  five  quarts  of  whisky, 
with  the  intent  then  and  ttiere  to  sell  the 
sama  . 

The  evidence  shows  that  the  chief  of  po> 
lice  and  his  assistant  went  to  the  defend- 


ant's place  on  East  Third  street  near  Qie 
Midland  Depot,  in  the  dty  of  Tulsa,  with  a 
search  warrant,  and  found  In  the  northeast 
room,  upstairs,  59  balf  pints  of  whisky  and 
five  quarts  of  whisky;  that  there  was  a 
hole  In  the  floor,  below  which  was  a  cold 
drink  stand;  that  they  also  found  In  the 
room  a  number  of  glasses  of  different  sites 
and  descriptions;  also  a  cash  register  that 
registered  quarts  and  pints:  that  the  casli 
roister  was  owned  by  A.  B.  Morris;  thai 
it  was  formerly  seized  In  his  house  and 
dalmed  by  him ;  Qiat  they  also  found  about 
100  bottles  and  a  great  many  cartons  that 
had  contained  liquor ;  that  they  had  seen  A. 
B.  Morris  around  there  ftequently.  No  brief 
has  been  filed. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  court  Is  affirmed. 


(U  OkL  Cr.  <6T> 
HORBIS  T.  STATE.    (NOb  A-4187.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Hay 

10,  1919.) 

Appeal  from  County  Court,  Tulsa  County; 
H.  L.  Standeven,  Judge. 

A.  B.  Morris  was  convicted  of  a  violation  of 
tlie  prohibitory  liquor  law,  and  he  appeals.  Af- 
firmed. 

D.  M.  Bfartindale,  of  Tulsa,  for  plaintiff  In 
error. 

&  P.  Freeling.  Atty.  Gen.,  and  W.  O.  Hall, 
Asst.  Atty..  Oen.,  for  the  State. 

PER  CURIAM.  The  information  In  this  case 
charged  that  A.  B.  Morris,  on  the  18th  day  of 
November,  1916,  In  Tulsa  county,  did  have  in 
his  possession  2  quarts  of  gin,  7  quarts  of 
whisky,  and  S8  pints  of  beer,  with  the  intent 
then  and  there  to  sell  the  same,  and  a  trial  re- 
sulted in  a  verdict  of  guilty  and  punishment  fix- 
ed at  impriaonment  in  the  county  Jail  for  30 
days  and  a  fine  of  f250.  He  has  appealed  from 
the  judgment  rendered  upon  the  verdict. 

The  only  testimony  la  that  introduced  by  the 
state,  which  shows  that  two  officers  with  a 
search  warrant  w^nt  to  plaintiff  In  error's  place 
at  the  comer  of  Rockford  and  Burnette  streets 
of  Tolsa,  and  there  found  32  pints  of  beer  in 
an  ice  box  in  the  residence,  7  quarts  of  whisky. 
2  quarts  of  gin,  and  6  bottles  of  beer  in  a  barn. 

No  brief  has  been  filed.  Upon  an  examina- 
tion of  the  record  it  appears  that  this  appeal 
Is  destitute  of  merit  The  judgment  of  the  low- 
er court  is  therefore  affirmed. 
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(Colo. 


m  Colo.  429) 
NOBLE  et  bL      PEOPLE.    (No.  9817.) 

(Sapreme  Conrt  of  Colorado.   Jnua  2,  1919.) 

1.  Intoxicating  Liquobs  4=»132— Fbohibi- 
TioN  Law  —  Distinct  Ofixnos  in  Sepa- 
rate Sections  of  Act. 

Violation  of  each  one  of  the  sectioDi  of  the 
prohibition  act  of  1915  constitatea  a  diatinct 
offense. 

2.  Cbiuihai.  Law  ^878(2)— Oenibai,  Veb- 
Dicr  ON  Several  Gounts— Sale  or  Intoxi- 

OATINQ  LlQUOBS. 
In  prosecution  for  conspirlnc  to  Tiolate  sev- 
eral BectioQS  of  the  prohibition  act  of  1915 
(Laws  1915,  p.  275),  violation  of  each  section 
coDstitutiDg  a  dietinct  offeose,  a  general  ver- 
dict of  guilt7  could  not  be  sustained  unless  the 
evidence  showed  violation  of  all  the  eectiooB 
charged. 

8.  InTOXICATINO    LiQUOBS  ^^138— OrFENSES 

— Tbahspobtation  and  Delivebt  in  Vio- 
lation OP  Pbohibition  Act— "Packages" 
— "Ship"— "Deli  VEB.*' 
Under  Prohibition  Act  1915,  S  10,  intra- 
state carriage  of  one  sallon  Uqaor  purchased 
and  had  in  the  state  before  the  act  went  into 
effect,  for  his  own  private  use,  is  not  a  ibip- 
ment  or  delivery  in  violation  of  that  act,  the 
paekases  referred  to  in  such  section  being  the 
same  as  In  the  preceding  sectione,  the  word 
"pack^e"  meaning  a  shipping  package  as  or- 
dinarily understood  in  tbe  commercial  world, 
and  to  "ship"  and  "deliver"  meaning  change 
of  custody. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  First  and  Second  Series,  Deliver; 
Package;  Ship.] 

4.  CONSPIBAOT  «S>28  —  OsnaNALITX  OF  THE 

Object. 

To  constitute  a  criminal  conspiracy,  there 
must  be  a  conspiracy  to  do  an  unlawful  act 
which  amounts  to  a  crime. 

6.  Indictment  and  Inpobmation  e=»87(8)  — 
Time  op  Offense— Conbpibact  to  Violaot 
Act  Not  in  Effect  on  Date  CHAmoED. 
An  information  charging  conspiracy  entered 
into  on  January  1,  1916,  to  violate  the  prohibi- 
tion act  of  1915,  charged  no  offense,  such  act 
going  into  effect  "from  and  after  January  1, 
1916,"  notwithstanding  that  ordinarily  an  in- 
formation may  cbarge  an  offense  on  a  certain 
day  and  prove  any  date  within  the  period  of  the 
statute  of  limitadons. 

Error  to  IMstrlct  Court,  Adams  CouDty; 
Harry  S.  Class,  Judge. 

William  Noble  and  another  were  convicted 
of  conspiring  to  violate  the  prohibition  act, 
and  defendants  bring  error.  Beversed,  with 
dlrectlbns  to  dismfss. 

This  conspiracy  charge  Is  a  companion  to 
case  No.  9188,  decided  at  tbe  September 
term,  1918,  and  reported  In  177  Pac.  970. 

Upon  an  information  filed  May  21,  1917, 
chai^liig  that  William  NoUe  and  Al  Duncan, 


January  1,  1916,  at  Adams  county,  unlaw- 
fully did  conspire,  confederate,  and  agree 
together  to  unlawfully  sell  and  keep  for  sale 
intoxicating  liquors,  and  unlawfully  to  beep, 
aid,  and  abet  in  keeping  intoxicating  liquors 
for  sale  and  gift  as  a  beverage  and  for  dis- 
tribution and  division  to  hotels,  restaurants, 
rooming  houses,  boarding  houses,  and  places 
of  public  entertainment,  and  unlawfully  to 
carry  and  cause  to  be  carried  about  their 
person  intoxicating  liquors  for  the  purpose 
of  selling,  bartering,  exdiangiog,  giving 
away,  and  Illegally  delivering  the  same,  and 
unlawfully  and  knowingly  to  carry  Intoxicat- 
ing liquors  from  one  point  to  another  in  the 
state  without  markingi  conspicuously  tbe 
package  containing  such  liquors,  where  It 
could  be  plainly  seen  and  read,  these  words, 
"This-  package  contains  intoxicating  liquors," 
the  Jury  returned  the  following  general  ver- 
dict: 

"We.  tbe  Jury,  find  the  defendants,  ^^liam 
Noble  and  Al  Duncan,  guilty  in  manner  and 
form  as  charged  in  tbe  InfonaatiMi  filed  b»e- 

in." 

Thereupon  each  were  sentenced  to  six 
months  in  the  county  Jail,  and  to  pay  a  fine 
of  $100  each,  and  to  stand  committed  until 
tbe  fine  and  costs  were  paid. 

This  Information  charges  a  conspiracy  to 
violate  four  sections  of  the  prohibition  act  of 
1915  (Laws  1915.  p.  275),  which  went  Into 
force  and  effect  from  and  after  January  1, 
1916. 

Section  1  provides  that  no  person  shall 
Import  Into  the  state  any  liquors  for  sale  or 
gift,  and  no  person  shall  sell,  keep,  or  offer 
for  sale  within  the  state  any  Intoxicating 
liquors. 

Section  2  relates  to  clubs,  restaurants; 
hotels,  and  the  like. 

Section  5  relates  to  "bootl^ging." 

Section  7  deals  with  common  carriers  In 
the  importation  and  transportation  of  liq- 
uors Into  the  state  and  the  metliod  of  keep- 
ing a  record  thereof. 

Section  8  deals  with  tbe  method  of  de- 
livery, and  refers  to  a  consignor,  a  consignee, 
and  a  carrier,  and  to  shlpped-in  liquors,  and 
to,  a  shipping  package  as  understood  by  a 
consignee,  consignor,  and  carrier. 

Section  9  deals  with  the  method  of  han- 
dling liquors  while  In  transportation  by  a 
carrier,  and  relates  to  packages  shipped  iDlx> 
the  state. 

Section  10  relates  to  the  carrying  and  iAeO' 
tlflcatlon  of  sblpi)ed-ln  liquors; 
Section  28  provides: 

'This  act,  and  every  section  thereof,  shaD 

become  operative  and  be  in  full  force  and  ef- 
fect from  and  after  tbe  Ist  day  of  January,  A. 
D.  1916.  All  acts  and  parts  of  acts  in  conflict 
with  this  act  are  hereby  repealed,  said  repeals 
to  become  effective  from  and  after  January  1, 

iwe." 
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r.  T.  Jolmsfm  and  S.  H.  Stttoaoa,  of 
Dearer,  for  plalntUfs  in  error. 

Leslie  B.  Hubbard,  Atty.  Geiu,  and  CSiarles 
Roacb.  John  L.  S^weisert.  Ralph  E.  <X  Eer- 
wtu,  and  Bertram  B.  Besboar,  Aost  Attys. 
Gen^  for  the  Peoide. 

OABRIOUES,  a  J.  (after  stating  the  facts 
as  above).  [1, 2]  L  It  will  be  seen  tbe  Infor- 
mation diarges  In  ma  count  a  conspiracy  to 
violate  sections  1,  2,  S,  and  10  of  the  act. 
The  violation  of  each  one  of  the  sections 
constitutes  a  distinct  offmae.  8ectt<»  1  re- 
lates to  selling  and  keeping  for  sale  liqnors. 
Section  2  relates  to  clubs,  hoteto,  restaurant^ 
and  the  like  Section  6  relates  to  "bootleg- 
ging," and  section  10  to  marked  packages. 
The  verdict  of  the  Jury  being  general,  It  Is 
Impossible  to  say  npon  which  one  of  these  sec- 
tions It  is  based,  and,  unless  tbe  evldraice 
sustains  a  ocmsplracy  to  violate  than  all, 
tile  case  will  have  to  be  reversed.  To  make 
a  concrete  case,  unless  the  evidence  sustains 
a  conspiracy  to  violate  section  10,  regarding 
padcago^  the  conviction  cannot  stand.  Be- 
fore the  prohibition  act  went  into  effect 
Noble  had  pnrdusd  bottled  liquor  which  be 
kept  in  a  room  In  Duncan's  farm  residence 
in  Adams  conn^  for  his  own  use.  May  16, 
1916,  he  put  some  of  tbe  bottled  liquor  In 
gunny  sacks  and  was  carrying  it  In  his  buggy 
on  the  highway  to  his  home  in  Dmver,  when 
he  was  arrested  by  tiie  sheriff,  who  searched 
the  buggy  and  took  the  liquor  from  him. 
This  conspiracy  dbarge  for  violating  section 
10,  for  whldi  he  and  Duncan  were  convicted,, 
is  based  upon  the  fact  that  neither  tbe  hot- 
ties  nor  the  gunny  sacks  bore  the  label,  "This 
package  contains  Intoxicating  liquor." 

The  court  Instructed  the  Jury  that,  U  they 
believed  from  the  evidence  beyond  e  reason- 
able doubt  that  defendants,  on  or  about  Janu- 
ary 1,  1916,  unlawfully  conspired  and  con- 
federated and  agreed  to  unlawfully  and 
knowingly  carry  intoxicating  liquors  from 
one  point  to  another  In  th&  state  of  Colorado, 
without  marking  conspicuously  the  package 
containing  such  liquors,  where  it  could  be 
plainly,  seen,  with  these  words,  "This  pack- 
age contains  intoxicating  liquors,"  th^  th^ 
should  And  the  defendant  guilty. 

[3, 4]  We  think  the  package  referred  to  In 
section  10  is  the  same  kind  of  a  package 
r^erred  to  In  section  8  and  9.  Sections  7, 
8,  9,  and  10  should  be  construed  together, 
and  we  are  not  of  the  belief  that  section  .10 
was  Intended  to  apply  to  one  carrying  his 
own  liquor,  that  he  bad  purchased  before  the 
act  went  Into  eflfect,  from  one  place  to  an- 
other in  the  state  for  his  own  use.  Section 
10  is  a  pert  of  a  complete  act  which  should  be 
construed  as  a  whole.  By  so  doing  it  will 
be  seen  that  sections  7,  8,  9.  and  10  relate  to 
sbim>ed-lu  liquors.  The  word  "package" 
means  a  shipping  package  as  ordinarily  un- 


derstood In  the  commercial  world.  To  ship 
and  deltvar  prc^ierty  means  a  .diange  of  cus- 
tody. Tbrae  was  no  shipment  and  no  change 
of  custody  of  this  llquOT.  The  owner  was 
simply  carrying  his  own  liquor;  he  was 
neither  shipping  nor  delivering  It  The  car- 
riage of  one's  own  liquor,  that  he  had  pur- 
chased and  had  in  the  state  b^ore  Qie  pro- 
hibition act  of  1916  w«it  Into,  effect,  from 
one  point  to  another  within  tile  state,  for 
bis  own  private  use,  Is  neither  a  shipment 
nor  a  delivery.  To  constitute  a  criminal 
conspiracy,  tiiere  must  be  a  conspiracy  to  do 
an  unlawful  act  which  amounts  to  a  crime. 
Llpschltz  V.  People,  25  Colo.  265.  S3  Pae.  1111. 
A  court  has  so  power  or  Jurisdiction  to  con- 
vict upon  facts  that  constitute  no  crffense.  It 
Is  therefore  evident  that  the  evidence  did  not 
sustain  a  conviction  upon  a  conspiracy 
charge  to  violate  section  10  of  the  act. 

C6]  2.  The  prosecution  evidently  charged 
that  the  conspiracy  was  entered  Into  on  Jan- 
uary 1,  1916,  because  It  thought  the  prohibi- 
tion act  went  into  ^ect  on  that  day,  and  it 
could  all^  that  day  and  prove  any  date 
within  the  period  of  the  statute  of  limita- 
tions, which  is  ordinarily  true.  But  tiie 
pleader  must  plead  a  date  when  It  would  be 
an  offense  to  do  the  things  charged.  The 
Constitution  and  tbe  statute  both  provided 
that  the  prohibition  act  of  1915  should  go 
into  effect  "from  and  after  January  1,  l6l6," 
whldb  would  be  January  2d.  January  1,' 
1916,  the  law  permitted  the  sale  of  iutox- 
Icatbig  liquors  In  any  amount,  and  there 
could  be  no  conspiracy  to  sell  or  keep  them 
for  sale  on  that  day.  The  conspiracy  charge 
had  to  be  for  some  unlawful  act  which 
amounted  to  a  crime.  Defendants  could 
agree  to  buy,  sell,  or  otherwise  dispose  of 
intoxicating  liquors  on  January  1st.  The 
charge  and  conviction  was  for  an  alleged 
conspiracy  to  violate  a  law  said  to  be  then  In 
effect,  not  the  violation  of  a  future  or  pro 
speetive  statute  to  go  Into  effect.  In  a  con- 
spiracy charge  the  alleged  unlawful  act 
Which  tbe  parties  have  In  contemplation  is 
one  of  the  principal  ingredients  of  the  crime ; 
that  is  to  say.  If  the  acts  which  they  are 
charged  as  conspiring  to  do  were  not  un- 
lawful, then  the  information  does  not  charge 
a  conspiracy.  The  complaint  pleads  a  con- 
spiracy to  do  acts  which  U  Is  alleged  were 
unlawful  on  January  1,  1916:  but  they  were 
not;  they  were  lawful.  There  Is  no  charge 
of  .conspiracy  to  violate  a  law  to  take  effect 
in  the  future.  If  defendants  had  done  all  the 
things  said  of  them  In  the  information  on 
January  Ist,  they  would  not  have  violated 
the  prohibition  statute  of  1915.  While  It  Is 
generally  true  the  pleader  is  not  conflned  to 
the  date  alleged,  but  may  prove  any  day 
within  the  jwriod  of  the  statute  of  limita- 
tions, that  is,  generally  speaking  the  date  of 
an  alleged  transaction  is  not  a  material  alle- 
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gatlon  still,  to  diarge  a  crime,  a  day  certain 
mast  be  alleged  and  the  offense  must  be  an 
offeDse  at  tbe  time  alleged  in  the  Informatloo. 
1  Bishop's  Criminal  Procedure,  |  404 ;  Com- 
monwealth T.  Aultmlre,  58  S.  W.  369;  Com- 
monwealth T.  Intematlooal  Harvester  Co., 
147  Ky.  735,  145  S.  W.  400;  Thorp  v.  Smith, 
64  Fla.  154,  156,  157,  158,  59  Sonth.  193; 
Dreyer  t.  People,  176  HI.  590.  598,  52  N.  E. 
372;  Collins  v.  State,  68  Ind.  5;  Common- 
wealth V.  Maloney,  112  Mass.  283,  284 ;  Bod- 
nett  r.  State,  66  Miss.  26,  20,  30,  5  Sontb.  518. 

Judgment  reversed,  and  cause  remanded, 
with  directiona  to  dlszaiss  tbe  case. 

TELLEB  ud  BUBKB,  JJ„  omciu 


(is  Okl.  Cr.  US) 

ALLKN  T.  8TATB.  (Na  A-2841.)* 

(Oimtnai  Court  of  Appeals  vt  OUahoma.  Ifay 

8»  1910.) 

(ButtrnJnu  bp  th«  Comri.) 

L  Cboiinal  L*aw  «=»1]60— ApPLicATioir  Foa 
Ohakge  or  Venub— DiscarnoN— Rbvkbsal. 

An  applicatioD  for  a  change  of  venue  is 
addressed  to  Che  sound  discretion  of  the  trial 
court,  and.  unless  it  clearly  appears  that  there 
is  an  abnse  of  sndi  discretira,  this  eourt  will 
not  reveres  the  Jndgmoit  tot  failure  el  .the 
trial  court  to  grant  a  change  of  venusu 

2.  JuBT  ^s»72(3)— Dbawino  or  Additioiiai, 
Naves— Open  Vbniu. 
Under  the  statute  (sectJona  8692  and  3693, 
Eevised  Laws  1910),  It  is  witliin  the  discretion 
of  the  trial  court  to  order  an  addidonal  draw- 
ing of  oamca  from  the  jury  box,  or  to  direct  that 
an  open  venire  issue  to  the  sheriff  for  such 
number  of  jurors  as  may  be  deemed  nwessary 
to  be  selected  from  the  body  of  tbe  county. 

8.  HoinoiDX#s3218— Dnna  Deoxjuutioit— 

QUBSnON  FOB  CODBT. 

It  is  the  province  of  the  court  to  deter- 
mine, In  the  first  instance,  the  sdmissibility  of 
declarations  offered  fai  evidence  as  dying  dec- 
laratioDs. 

4.  HoMTCTDE  c=?203(7)— Dtiho  Decxabation 
— Admissibilitt. 

Where  it  is  shown  that  deceased  had  hern 
sdvlsed  by  tbe  sttendlng  pfaysieian.  and  th^t 
tiie  advice  was  such  as  to  induce  in  bis  mind  a 
belief  that  recovery  was  impossible  and  death 
Impending,  a  declaration  made  bj  deceased  aft- 
er he  had  been  so  advised  is  admissible  as  a 
dying  declaration. 

5.  Gbiviiial  Law  «a»439— Btxdeivob—Hbdi- 
OAL  Books. 

Medical  books  are  not  admtsrible  as  testi- 
mony. 


0.  "Bxaaoam  «s9l8(S>— Hoiaons  nr  Oohuis- 

UOR  OF  BOBBBBT— iNTBnT— "MVBDKB." 

A  homicide  perpetrated  without  any  design 
to  effect  death  by  a  person  engaged  in  the  com- 
mission of  a  robbery  is  nnder  the  statute  *'mur- 
der,"  although  tbe  robber  did  not  Intend  to  kill 
when  he  fired  the  fatal  phot 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Seriea,  Murder.] 

T.  CBnmiAt  Law  «»11S7(3),  1172(?)  —  Be- 

QUEBIED  BeBONEOUS  iKSIBUOTIOira  —  Con- 
PLAINT. 

In  a  prosecution  for  murder  where  er- 
roneous instmctiotts  are  given  at  the  instance 
or  request  of  the  defendant,  and  being  more 
favorable  to  tbe  defendant  than  the  law  re- 
quires, he  cannot  afterwards  be  heard  to  com- 
plain that  tbe  giving  of  the  law  aa  reqoeated 
was  amw  on  the  part  of  tbe  trial  court. 

Appeal  from  District  Court,  LoTe  Gonn^; 
W.  F.  Freeman,  Judge. 

John  Allen  was  convicted  of  manslaughter 
In  the  flrst  d^ree,  and  be  aK>eahi.  Affirmed. 

Jas.  H.  Uatben^  of  Atdmore,  for  plaintiff 
In  error. 

8.  P.  Framing,  Atty.  Gen.,  and  B.  HcMOlan, 
As8t  Atty.  Gen^  for  the  States 

DOTLB^  P.  X  Tbi»  appeal  la  prosecuted 
frmn  a  conviction  bad  in  the  district  court 
of  Love  county  in  wbidi  plaintiff  In  error, 
J<riui  Allen,  was  found  guilty  of  manslaugfater 
In  tbe  flrst  degree,  and  his  punishment  as- 
sessed at  Imprisonment  In  the  penitentiary 
for  Che  ptttod  of  21  years. 

Tbe  Information  Jointly  charged  that  In 
said  countji  on  tbe  28tb  day  of  November, 
1915,  John  Allen  and  Tom  Canty,  while  act- 
ing togetbw  In  the  commUsltn  of  a  felony, 
to  wit.  conjoint  robbery,  did  kill  and  mur- 
der one  Pete  Boland,  by  abooting  him  with 
a  ptstcd. 

Tbe  evidence  shows:  That  Sunday  after^ 
no<«  and  evening  on  tlw  date  alleged,  Pete 
Boland,  the  deceased,  togetber  with  Ott 
Chambers,  Elmer  Hensley,  Sid  Sloan,  Claud 
Blankenstaip,  and  Bill  Canty,  wm  playing 
cards  in  an  open  place  in  the  brudi  aboot 
three-quarters  of  a  mile  west  of  the  town 
of  Oswalt  That  night  about  8  o'clock  tbey 
had  two  fires  burning,  when  d^endant  John 
Allen  and  Tom  Canty  stepped  from  the  brush 
with  six-shooters  In  their  bands,  and  ordered, 
"Hands  up."  Pete  Boland  sterted  to  run, 
and  defendant  Allen  shot  bim ;  took  his  .mon- 
ey from  him,  and  dragged  him  back.  They 
searched  those  present,  taking  from  them 
their  money  and  valuables,  and  then  Uned 
them  up  one  behind  the  other  and  mardied 
them  away,  telling  them  not  to  look  back  or 
to  come  back.  After  marching  about  150 
yards  and  after  waiting  a  few  minutes,  they 
returned  and  pl<fted  up  Roland  and  carried 
hlw  to  a  nearby  house.  Two     three  of  those 
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present  teatlfled  that  they  had  known  the  de- 
fendant Allen  for'  about  ten  years,  and  that 
he  was  the  man  that  shot  Pete  Roland. 

Several  witnesses  testified  to  meeting  de- 
fendant Allen  and  Tom  Canty  that  evening 
not  far  from  where  the  shooting  occurred. 

As  a  witness  in  his  own  behalf,  defendant 
Allen  testifled  that  he  had  lived  in  Love 
county  14  years;  that  on  the  Sunday  Pete 
Roland  was  shot  he  left  home  about  1  o'clock 
and  visited  one  or  two  neighbors.  later  met 
Tom  Canty  on  the  road,  and  he  got  on  the 
horse  bdiind  him,  and  they  started  to  Os- 
walt; that  he  bad  been  drinking  that  after- 
noon with  the  boys;  that  Tom  Canty  gave 
him  a  drink  that  made  falm  sick,  end  on  get- 
ting to  Oswalt  he  gave  blm  another  drink ; 
that  his  mind  was  absolutely  blank  from  the 
time  he  took  the  last  drink  until  the  next 
morning;  that  he  had  no  recollection  of  any- 
thing that  occurred  that  Sunday  night  after 
arriving  at  Oswalt  with  Tom  Canty;  that  the 
whisky  he  drank  was  doped  or  poisoned ;  that 
be  and  Pete  Roland  were  friends;  that  early 
Monday  morning  he  was  told  that  Pete 
Roland  bad  been  shot,  and  that  he  was 
accused  of  it,  and  he  examined  his  gun  to 
see  if  there  were  any  empty  shells  in  It, 
and  found  that  It  had  not  been  fired;  that 
his  mind  at  that  time  was  cloudy. 

Mrs.  John  Allen  testifled  that  her  hus- 
band returned  that  Sunday  night  about  11 
o'clock;  that  she  heard  him  making  a  noise 
In  the  yard  and  went  out  and  called  to  him, 
and  he  did  not  answer ;  that  he  tried  to  talk, 
but  could  not  say  anything  that  she  could 
understand;  that  he  looked  crazy  and  acted 
crasy,  and  his  eyes  were  glassy :  that  he  did 
not  tmow  where  be  was  and  did  not  know 
her ;  that  she  battled  his  bead  and  finally  got 
him  to  He  down  across  the  bed  with  hia 
dotbes  on ;  that  the  next  day  his  mind  did 
not  seem  to  be  rl^t 

Rill  Canty  testified  that  be  was  a  brother 
of  Tom  Canty,  and  was  present  when  Pete 
Roland  was  shot;  that  immediately  before 
the  shooting  defendant  John  Allen  and  an- 
other man  with  a  handkerdilef  over  his 
face  appeared  at  ttie  poker  game;  tbat  he 
did  not  know  the  man  with  the  mask ;  that 
he  heard  (he  shot,  but  did  not  see  who  fired 
It,  and  did  not  see  defendant  AUea  strike 
or  Uck  Roland;  tbat  he  was  charged  with 
the  murder,  arrested,  and  held  In  Jail  38 
days. 

[1]  The  first  assignment  of  error  la  that 
the  court  erred  In  denying  defendant's  ap- 
plication for  a  change  of  venue.  The  rec- 
ord shows  that,  five  days  before  the  trial  be- 
gan the  defendant  served  notice  upon  the 
county  attorney  that  he  would  make  applica- 
tion for  a  change  of  venue  on  account  of  the 
prejudice  of  the  inhabitants  of  Love  county, 
Ud  bis  application  was  supported  by  a  lai^e 
number  of  alBdavits. 
The  state  resisting  the  application  examin- 


ed said  affiants  in  open  court  Several  of 
said  afilants  testifled  they  wore  not  sworn 
to  the  affidavits  signed  1^  them,  and  tbat 
no  notary  public  was  present  when  they  sign- 
ed the  same.  Several  stated  they  thought 
they  were  signing  a  petition  to  remove  the 
trial  from  Love  to  another  county.  A  few 
of  said  affiants  could  not  call  to  mind  the 
name  of  any  person  who  said  defendant 
could  not  get  a  fair  and  Impartial  trial  In 
Love  county.  Two  of  said  affiants  bad  been 
convicted  of  vii^tlng  the  pnAlUtory  llqufur 
laws. 

The  state  then  called  and  examined  an 
equal  number  of  witnesses  from  different 
parts  of  the  county  to  show  tbat  there  was 
not  in  the  minds  of  the  Inhabitants  of  Love 
county  such  bias  or  prejudice  as  would  pre- 
v'ent  defendant  from  having  a  fair  and  Im- 
partial trial  therein. 

It  has  been  the  uniform  holding  of  this 
court  that  the  granting  of  a  change  of  venue 
Is,  under  the  statute,  a  matter  resting  within 
the  sound  discretion  of  the  trial  court,  and, 
unless  it  clearly  appears  that  there  Is  an 
abuse  of  such  discretion,  this  court  wtU  not 
reverse  the  Judgment  for  failure  of  the  trial 
court  to  grant  a  change  of  venue.  Gentry  v. 
State.  11  OkL  Gr.  356,  146  Pac  71d,  and 
cases  cited. 

After  a  careful  examination  of  the  testi- 
mony taken  upon  the  hearing,  which  covers 
more  than  200  pages  "Of  the  transcript,  our 
conclnslon  Is  that  the  trial  court  was  fully 
warranted  In  finding  that  there  was  no  prej- 
udice which  would  prevent  said  defradant 
receiving  a  fair  and  impartial  trial  in  Love 
county.  It  follows  that  the  court  did  not  err 
in  denying  the  application  for  a  change  of 
venue. 

[2]  A  challttige  in  writing  was  Interposed 
In  bebalf  of  the  defendant  to  a  panel  of  ad- 
ditional Jurors  summoned  upon  an  open  ven- 
ire directed  to  the  aberiff,  on  the  gmnnd: 

"That  the  talesmen  served  and  sammoned 
herein  were  not  drawn,  served,  summoned,  and 
made  to  appear  as  required  by  law.  and  that 
passion,  prejadice,  and  unfairness  was  exhibit- 
ed in  the  selection  of  said  jurors,  which  facta 
defendant  offers  proof  thereof." 

In  support  of  this  challenge,  d^endant 
called  Juror  R.  Duke,  who  testifled  that  he 
lived  In  love's  Valley,  and  yesterday  the 
sheriff  telephoned  him  to  meet  him  at  the 
store;  later  a  deputy  sheriff  met  him  there 
and  summoned  blm  as  a  Juror,  and  then 
asked  to  show  him  where  certain  persons 
lived;  that  be  went  with  the  deputy  sheriff 
to  four  plaees  where  Jurors  were  summoned. 

Also  W.  R.  Richards,  court  clerk,  who  tes- 
tified that  the  names  in  the  Jury  box  bad  not 
been  exhausted. 

The  statute  authorizes  a  diallenge  to  the 
panel  when  the  panel  Is  from  persons  whose 
names  are  not  drawn  as  Jurors,  on  account  of 
any  Mas  of  the  officer  who  summoned  tb^, 
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whlcb  would  be  good  ground  of  diallenge  to 
a  Juror.  Section  S848,  Rev.  Laws.  If  the 
cballenge  be  consider^  aa  made  for  bUs 
of  the  officer.  It  was  properly  overruled,  be- 
cause there  is  nothing  in  the  reo>rd  to  show 
that  there  was  any  Uas,  actual  or  implied,  on 
the  part  of  the  officer  who  summoned  the 
f^en  venlra^ 
The  statute  provides  tfaa^ 

"Additional  and  otber  drawing  of  as  many 
namei  as  the  court  may  order  may  be  had 
at  any  sucb  tlm«  as  the  court  or  judge  may 
order  for  the  completion  of  a  grand  or  petit 
jury  panel,  or  for  the  unpaueliog  of  a  new 
grand  or  petit  jury,  during  any  term  of  court, 
if,  in  the  judgment  of  the  court,  the  same  shall 
be  necessary,  or,  if  for  any  cause,  the  court, 
in  its  discretion,  shall  deem  otber  Jurors  nec- 
esaaiy."   Seetioa  8682,  Bev.  Laws. 

The  statute  furtber  provides  that — 

"At  any  time  during  the  term  of  any  conrt, 
after  the  petit  jury  has  been  drawn  and  >nm- 
moned  in  the  manner  herein  provided  for, 
when,  for  the  trial  of  any  cause,  dvU  or  crim- 
inal, the  regular  panel  of  jurors  shall  appear 
to  be  insufficient,  the  jury  may  be  completed 
from  talesmen,  or  the  court  may  direct  that 
an  open  venire  be  Issued  to  the  sheriff  or  other 
suitable  person,  for  sach  number  of  jurors 
as  may  be  deemed  necessary,  to  be  selected 
from  the  body  of  the  county,  or  from  such  por- 
tion of  tiie  county  as  the  court  may  order:  Pro- 
vided, that  no  person  shall  serve  as  a  tales- 
man oftencr  Uian  once  a  year."  Section  369:1, 
Rev.  Laws. 

Under  the  foregoing  proTlsions  of  the  stat- 
ute. It  Is  within  the  discretion  of  the  trial 
court  to  order  an  additional  drawing  of 
names  from  the  Jury  box,  or  to  direct  that 
an  open  venire  Issue  to  the  sheriff  for  such 
number  of  Jurors  as  may  be  deemed  neces- 
sary to  be  selected  from  '  the  body  of  the 
county.  It  follows  that  the  challenge  to  the 
open  venire  was  properly  overruled. 

[3,  4]  Several  errors  are  assigned  upon  rul- 
ings of  the  court  In  the  admission  and  re- 
jection of  evidence. 

The  first  of  which  Is  that  the  court  erred 
in  admitting  the  testimony  of  Dr.  W.  N. 
Kearney  detailing  declarations  of  the  deceas- 
ed, because  they  were  not  made  under  a 
sense  of  impending  death. 

Dr.  W.  N.  Kearney  testified;  That  he  re- 
sided at  Oswalt;  had  practiced  medldne  for 
28  years;  was  called  to  attend  Pete  Roland 
\\'ithin  on  hour  after  he  was  shot  and  found 
him  in  a  condition  of  collapse  from  a  gun- 
shot wound  In  his  left  side.  That  the  wound 
was  necessarily  fatal.  That  Dr.  Looney  was 
with  him  the  next  day  and  agreed  with  bim 
tbat  the  wound  was  necessarily  fatal.  That, 
after  he  and  Dr.  Looney  had  examined  the 
wound,  he  explained  to  him  tiie  character  of 
his  wound,  and  that  there  was  no  possible 
chance  of  recovery.  That  In  the  morning  of 
the  day  he  died.  In  answer  to  his  questions, 
he  stated  "Pete,  you  will  have  to  go,"  and 


Roland  asked  him:  "Do  you  ttdnk  you  can 
keep  me  alive  until  my  mother  comes;  she 
will  be  here  at  2  o'dock."  And  he  told  him 
he  thou^t  he  could.  That  later  he  stated 
that  the  defendant  Allen  shot  him  and  rob- 
bed him  of  $22;  that  he  bit  bim  over  the 
head  with  a  gun  and  ki<&ed  him.  That  Rol* 
and  died  about  3  p.  m.  the  second  day  after 
be  was  shot 

To  render  a  dying  declaration  admissible 
in  evidence.  It  should  be  made  to  clearly  ap- 
pear that  liie  declaration  «as  made  under  « 
sense  of  Impending  death,  and  that  all  hope 
<Kf  recovery  was  gimfe  This  may  be  made  to 
appear  from  what  the  injured  person  said, 
or  where,  from  the  nature  and  extmt  of  bis 
injuries,  it  is  evident  that  be  must  Imve 
known  that  he  could  not  survive.  It  is  snf- 
flclent  If  it  satisfactorily  appears  that  the 
declaration  was  made  under  a  sense  of  Im- 
pending death,  whether  it  be  directly  proven 
by  the  express  language  of  the  declarant  or 
be  Inferred  from  bis  evident  danger,  or  the 
opinions  of  the  medical  attendants,  stated 
to  him,  or  from  other  drcumstances  of  the 
cas^  such  as  the  length  of  Ume  elaming  be- 
tween the  making  of  the  declaration  and  his 
death. 

It  is  for  the  court  to  consider  from  the  evi- 
dence whether  a  declaration  was  made  under 
drcumstances  rendering  It  admissible  as  a 
dying  declaration,  and  the  credibility  to  be 
attached  to  a  dying  declaration  is  a  matter 
for  the  Jury. 

The  preliminary  proof  in  this  case  wan 
clearly  sufficient  to  warrant  the  conclusion  of 
the  court  that  the  declaration  was  made  un- 
der a  sense  of  impending  death,  and  with- 
out hope  of  recovery.  The  declaration  of 
the  deceased  was  therefore  properly  admitted 
In  evidence. 

The  next  is  that  the  court  erred  In  refus- 
ing to  admit  in  evidence  a  certain  medical 
authority.  It  appears  that  the  defendant 
called  as  a  witness  Dr.  D.  Autry,  who  testi- 
fied that  "Dr.  Clevenger's  Medical  Jurispru- 
dence of  Insanity"  Is  recognized  by  the  medi- 
cal profession  as  an  authority  on  diseases  of 
the  mind.  Defendant  then  offered  to  read 
In  evidence  a  page  from  this  boolc  On  ob- 
jection the  court  held  the  same  to  be  inad- 
missible. 

[S]  It  Is  sufiSdent  to  say  that  medical 
books  are  not  admissible  as  testimony,  and 
the  same  was  properly  excluded. 

[I,  7}  The  remaining  asslgrunents  of  error 
are  based  on  exceptions  taken  to  the  Instruc- 
tions given  by  the  court  and  refusal  to  give 
requested  instructions. 

The  trial  court,  at  the  request  of  counsel 
for  the  defendant,  submitted  the  issue  of 
murder  ss  defined  in  Penal  Code,  subdivision 
1,  S  2313,  Rev.  Laws,  homicide  Is  murder, 
"when  perpetrated  without  authority  of  law 
and  with  a  premeditated  design  to  effect  the 
death-  of  die  person  killed,  or  of  any  other 
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human  being,"  and  the  Issue  <st  manslaughter 
in  the  first  degree.  In  the  InstructioBS  giv- 
en the  court  made  no  reference  whatever  to 
murder  as  defined  by  the  third  subdivi^n 
of  section  2313,  that  homicide  is  murder 
"when  perpetrated  without  any  dertgn  to  et- 
feet  death  by  a  persw  eng^red  In  the  com* 
mission  of  any  felony." 

The  defendant  was  not  tried  for  deliberate 
and  premeditated  murder.  The  information 
waa  an  accusation  of  murder  committed 
while  engaged  in  the  commission  of  a  felony, 
and  the  defendant  was  tried  for  killing  Pete 
Boland,  without  a  design  to  ettect  his  death, 
during  the  periwtration  of  a  robbery.  A 
homicide  which  occurs  during  the  perpetra- 
tion of  a  robbery  is,  under  the  statute,  "mur- 
der," although  the  robber  did  not  intend  to 
kill  when  he  flred  the  fatal  shot  So  in  this 
case,  upon  the  undisputed  facta,  the  power  to 
convict  of  manslaughter  in  the  first  degree, 
which  belongs  .to  the  Jury  in  cases  where 
the  degree  depends  npon  the  Intent,  could  not 
properly  be  exercised,  because  premeditated 
design  or  an  intent  to  kill  is  not  a  necessary 
Ingredient  of  the  crime  in  this  kind  of  mur- 
der, and  for  this  reason  the  instructions  giv- 
en by  the  court  were  misleading  and  inap- 
plicable to  the  accusation  and  the  uncontro- 
verted  facts  In  evidence  In  the  case. 

The  record  shows  that,  after  the  jury  had 
deliberated  on  their  verdict  for  several  hours, 
they  were  returned  Into  court  and  announced 
that  they  desired  an  explanation  from  the 
court  of  instruction  numbered  14»  which  is 
as  follows: 

"(14)  If  you  believe  from  the  evidence  that, 
at  tbe  time  of  the  alleged  shootiDg,  the  de- 
fendaat,  John  Allen,  was  in  such  a  itate  of 
ToltmtaiT  intoxication  that  be  was  incapable 
of  reflection  upon  the  nature  and  consequences 
of  bis  act,  and  that  be  was  incapable  to  foFm 
a  derigv  to  effect  the  death  of  Pete  Roland, 
then  it  is  year  duty  to  acquit  the  defendant  of 
the  charge  of  murder." 

Whereupon  over  defendant's  objection,  the 
court  added  to  said  instruction: 

"Then  you  Bhould  inqoire  as  to  whetiier  or 
Dot  the  defendant  is  guilty  «t  maualaughter 
in  the  first  degree." 

The  instruction  without  Oils  modification 
was  givffl  on  the  request  of  the  defendant 
In  tbe  case  of  Gheadle  v.  State,  11  OkL  Cr. 


667 

66G,  149  Pac  919,  L.  B.  A.  191SE,  1031,  It 

Is  said:  ■ 

"Under  our  Penal  Code,  first  subdivinon,  | 
2313,  BflV.  Laws,  1910,  homicide  ii  murder, 
'when  perpetrated  without  authority  of  law  and 
With  a  prMneditated  design  to  effect  the  death  of 
the  person  killed,  or  of  any  other  human  be- 
ing,' and  evidence  of  intoxication  is  admlsal- 
hle  to  show  an  absence  of  the  premeditated  de- 
sign to  kill,  for  the  purpose  of  determhiing 
whether  the  offense  was  murder  or  manslaDgh- 
ter,  and  a  state  of  Intoxieatiou  which  will  re- 
duce- bomicide  from  murder  to  manslaaghter 
in  tbe  first  degree  must  be  of  such  character 
and  extent  as  to  render  tbe  defendant  incapa- 
ble of  entertaJains  or  forming  a  design  to  ef- 
fect death,  and  the  question  la  for  the  jury 
to  determine." 

In  the  Cheadle  Case  there  was  no  pre- 
tense that  tbe  homicide  was  committed  by  a 
person  engaged  in  the  commissloD.of  a  felony* 
and  the  doctrine  of  that  cose  has  no  applica- 
tion to  the  case  at  bar. 

The  erroneous  instructions  having  been 
given  In  compliance  with  tbe  request  at  the 
defendant,  and  being  more  favorable  to  the 
defendant  than  tbe  law  requires,  the  errors 
complained  of  onne  within  the  rule  of  'in- 
vited error."  It  is  a  general  rule  that  when 
the  defendant  requests  tbe  trial  court  to 
give  certain  Instructions  to  the  jury  as  the 
law  governing  bis  case,  wbidi  are  refused, 
but  which  In  whole  or  In  part  are  embraced 
In  the  InstmctionB  given  by  the  court,  he 
cannot  afterwards  be  beard  to  complain  tbat 
Uie  0vlng  of  the  law  as  requested  tos  er^ 
ror  m.  tbe  part  of  tbe  trial  opnrt 

After  a  very  car^l  examination  of  tbe 
record,  we  have  failed  to  discover  aoytUng 
wbereof  the  defmdant  has  jost  ri^t  to  con- 
plaio.  Under  the  law  and  upon  Che  undis- 
puted fiicts.  It  would  seem  fSiat  the  demands 
of  justice  and  the  protection  of  society  clear- 
ly required  In  this  case  that  tbe  penalty  pre- 
scribed Iqr  law  a^  a  puniabmait  for  murder 
should  have  been  imposed  upon  tbe  defend- 
ant. 

However,  upon  the  record  before  us  our 
duty  is  performed  by  an  affirmance  of  tlie 
judgment  and  sentence.  ■ 

The  judgment  of  tbe  district  court  of  Love 
county  herein  Is  therefore  affirmed. 

ARMSTBONG  and  HATSON,  JJ.,  concur. 
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INDUSTRIAL  COMMISSION  OF  COLORA- 
DO et  aL  t.  OCEAN  ACCIDENT  &  GUAR- 
ANTBB  OOBPOBATION,  UmUed,  et  al. 
(No.  05e&) 

(Supreme  Court  of  Oi^mdou    Jone  S,  1919.) 

IfAaTBB  AND  SSBVAKT  «S>387— WoBKUEN'S 
ColfPENBATION  Aor-AWABDS  VOB  TBICPOBA- 

BT  Total  avd  PzBiuirKnT  Fabtial  Diba- 

bujtt. 

Under  Workmen's  Oompensation  Act,  U 
58;  S4|  the  amount  paid  by  the  Insnrer  nnder 
■eetioB  53  to  tiie  injured  nervant  daring  his 
tempoiat?  total  disabUttr  in  not  to  be  dedncted 
from  tbe  amoant  awarded  bim  nnder  eection  64 
for  his  eubaeQiiait  permanent  partial  disabili- 
tj;  the  two  aectiou  providing  for  different 
thinfi. 

En  Banc. 

E^r  to  DlBtrict  Court,  City  and  County  of 
DoiTer;  Henry  j.  Heraey,  Judge. 

Proceeding  for  compensation  under  tbe 
Workmen's  Compensation  Act  by  Leo  Hlas- 
sar,  the  employ^,  against  the  Union  Coal  A 
Coke  Company,  m  corporation,  the  employer, 
And  the  Ocean  Accident  &  Guarantee  Gor- 
ponntimi.  limited,  the  Insnrer.  Compensa- 
tion was  awarded  by  the  Industrial  Com- 
mission, which  award  was  reversed  by  tbe 
district  court,  and  tbe  Commission  and  claim- 
ant bring  error.  Judgmoit  of  the  district 
court  reversed,  with  dIrectlMiB  to  affirm  the 
order  of  the  Comroisrion. 

Victor  B,  Keyes,  Atty.  Gen.,  and  John  8. 
Bine,  Asst.  Atty.  Gen.  (Walter  B.  Schwed, 
of  Denver,  of  oounsel),  tor  plalntUTa  In  error. 

John  H  Sehwetgert,  of  Denver,  for  plain- 
tlit  In  errw  Hlasaar. 

Gharlen  W.  O'Donnellt  of  Doitct,  for  de- 
fendants In  error. 

DENISON,  J.  Sections  63  and  64  of  the 
Workmen's  Compensation  Act  of  1915  (Laws 
191S,  p.  544)  read  as  follows: 

"See.  68.  In  case  of  temporary  disability  of 
niore  than  three  weeks'  dnration,  tiie  employ^ 


shall  receive  Gfty  per  cent  of  his  averase  week- 
ly wages  so  long  as  sncfa  disability  Is  total,  not 
to  exceed  a  maximam  of  eight  declare  per  week 
and  not  leas  than  a  mlnimnm  of  five  dellan 
per  week,  unless  the  employe's  wages  shiUl  be 
leas  tiian  five  dollars  per  week.  In  whicfa  event 
be  shall  receive  omnpenHitlon  equal  to  his  av- 
erage weekly  wage*. 

"Sec  54.  In  case  of  Injury  resultiikg  in  partial 
disability,  the  employ^  shall  receive  6fty  per 
cent  of  tiie  Impairment  of  hla  earning  capacity 
during  the  continoaBCe  thereof,  not  to  exceed 
a  muimnm  at  eight  doUars  per  week,  or  a 
greatw  anm  in  the  Mgregate  tluu  two  tboosaud 
and  eighty  dollars   *   •   * » 

Leo  HIassar  was  Injured.  Tbe  respondeat 
Insurance  company  agreed  with  blm  to  pay 
him  $8  a  week  during  hla  total  disability. 
They  did  so  to  the  amount  of  $72S.  He  then 
ceased  to  be  totally  disabled,  but  remained 
under  permanent  partial  disability.  The  In- 
surance company  claimed  that  the  $728  must 
be  deducted  from  the  maxlum  $2,080.  HIas- 
sar claimed  that  tbe  limited  sum,  $2,080,  was 
in  addition  to  the  $728.  The  Industrial  Com* 
mission  held  with  the  claimant  The  dis- 
trict court  reversed  the  commission,  holding 
that  $2,080  was  the  limit  of  recovery  under 
both  sections. 

It  Is  our  opinion  that  the  commission  was 
right  The  two  sections  provide  for  differ- 
ent things.  The  provisions  of  one  do  not 
relate  to  those  of  the  other.  In  the  argu- 
ments tbe  attempt  is  made  on  ^tber  side, 
with  some  success,  to  show  ttut  the  posi- 
tion of  the  other  side  leads  to  absurdity. 
If  we  take  either  construction,  cases  can  be 
imagined  in  which  the  result  will  not  be 
such  as  afterthought  might  indicate  was  tbe 
beet  possible,  but  the  meaning  of  the  sec- 
tions seems  to  be  clear  without  resort  to 
the  rules  for  difficult  construction.  To  dis- 
cuss the  arguments  In  detail  would  serve  no 
Qseful  purpose,  because  the  act  has  been 
amended,  and  onr  opinion  can  have  no  effect, 
except  upon  this  case. 

Tbe  Judgment  ot  the  district  court  should 
be  reversed,  with  directions  to  altirm  the 
order  of  the  commlsstoo. 

Jn^ment  reversed. 


«=33Par  other  cases  see  mum  tople  aad  KBT-NUICBBR  la  all  l^-Nambered  Dlgesta  and  ladoes 
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STAIR  et  aL  T.  LUNKO.    (No.  4002.) 

(Sapmne  Conrt  of  HontaDa.    Maj  28,  1910.) 

EaroppjCL  «»68(l)— AiTiDAvrre— DisQUAU- 
FTmo  Judge. 
Where  motion  to  transfer  cause  after  affi- 
davit ander  Bev.  Oodes,  (  7062,  anbd.  82,  dis- 
quali^g  judge,  aAed  that  cause  be  transferred 
to  conrt  of  adjc^lns  conatj  to  judge  oi  which 
court  like  objection  doea  not  e^at,  novant  ta 
estopped  to  file  dieqnall^inc  affidsTtt  to  jvdge  of 
adjtrinlac  court 

Appeal  from  District  Court, .  lUddatid 
County;  C.  C.  Hurley,  Judge. 

Action  by  J<din  B;.  Stair  and  others  against 
R.  O.  Lunke.  Judgment  for  plaintiffs  after 
direction  of  TonUct.  and  defendant  appeals. 
Afllrmed. 

B.  O.  Lonke,  of  Sidney,  and  G.  A.  8piinld< 
lug,  of  Helena,  for  appellant. 

Fisher  &  Jones,  of  Wibaux,  for  respond- 
ents. 

COOPEJR,  J.  This  action  was  commenced 
on  the  26th  day  of  March,  1014,  by  the  filing 
of  a  complaint  in  the  office  of  the  clerk  of 
the  district  court  at  Plentywood,  Sheridan 
county,  iQ  the  Twelfth  judicial  district.  On 
July  15th  the  defendant  filed  his  answer  to 
the  complaint  On  June  28,  1915,  after  Issue, 
joined,  the  .defendant  filed  a  disqualifying 
affidavit  against  Hon.  Frank  N.  Utter,  Judge 
of  the  Twelfth  Judicial  district,  together  with 
a  motion  for  the  transfer  of  the  cause  to  the 
nearest  judicial  district,  as  provided  by  lawi 
On  the  following  day  the  cause  was  transfer- 
red to  the  Seventh  Judicial  district,  and  the 
papers  therein  filed  with  the  clerk  of  the, 
district  court  at  Sidney,  Richland  county, 
in  response  to  the  disqualifying  affidavit  and 
the  following  motion: 

"Comes  now  the  above-named  defendant  and 
moves  the  above-CD  titled  court  to  mak^  an  order 
transferring  the  above-entitled  caoae  to  Rich- 
land coimty,  in  the  Seventh  judicial  district  in 
th''  state  of  Montana,  on  tti6  grounda  and  for 
the  reason  that  a  disqualifying  affidavit  has 
been  filed  In  said  action  diaquallfjiog  Hou. 
Frank  N.  TTtter,  Judge  of  the  above-named  court, 
and  for  diat  reason  la  disqualified  to  try  said 
matter,  and  that  the  district  court  of  BichlaDd 
ooont;,  Mmt.,  ia  the  nearest  diatriot  conrt  to 
the  above  court  in  which  like  objections  to  the 
judge  of  said  court  does  not  exist.  This  mo- 
tion is  made,  upon  all  the  filea  and  records  of 
said  court  and  the  minutes  tA  the  conrt  li*ret>- 
fore  made  therein. 

"Dated  this  28tb  day  of  Jane,  1010. 

**R.  O.  Lnnke.  Defendant.*' 

On  the  3d  of  January,  1916,  <me  day  pra- 
oedlng  the  date  upon  which,  the  cavae  was 
regularly  set  for  trial,  the  defendant,  R.  O. 
Lonke,  filed  a  disqualifying  affidavit  against 


Hon.  C  O.  Hurley,  tiie  jndge  of  the  Serenilk 
jndldal  district,  sitting  at  the  town  of  Sidney, 
and  befoiv  whom  the  trial  was  to  be  had, 

stating: 

That  he  (defendant)  "had  reason  to  i>eUeve  and 
doea  believe  that  said  defendant,  B.  O.  Imnke, 
cannot  have  a  fair  and  impartial  trial  and 
hearing  In  said  matter  bef(»«  Hon.  0.  C.  Hnr- 
ley,  judge  thereof,  by  reason  of  the  blaa  and 
prejudice  of  said  0.  0.  Hurley." 

Tbereupoa,  under  the  direction  of  the  court, 
the  following  statement  and  order  were  en- 
tered In  the  minutes  of  the  court : 

"This  case  wss  transferred  here  without  any 
invitation  on  the  part  of  this  court,  and  on 
motion  of  the  defendant,  and  I  will  Ignore  the 
disqualifying  affidavit  and  proceed  to  trial. 
*  *  *  I  don't  believe  you  have  a  right  to  dis- 
qualify a  judge  of  one  district,  and  have  tbe 
eaas  transferred  here  on  yonr  own  'motion,  and 
dien  come  In  and  diaqaalify  this  oonrt  Ton 
may  proceed  with  tlie  trial" 

To  which  ruling  and  order  of  the  court 
then  and  there  the  defendant  duly  excepted. 
Thereupon  the  defendant  left  the  courtroom, 
and  no  appearapce  was  thereafter  made  for 
him  in  said  cause.  Thereafter  a  jury  was 
called  and  Impaneled,  and  evidence  given  on 
the  part  of  the  plaintiffs,  and  at  the  conclu- 
sion of  this  evidence  the  plaintiffs  moved  the 
court  for  a  directed  verdict  In  the  sum  of 
$2,854^  The  motion  of  plaintiffs  for 
a  directed  verdict  was  granted,  and.  In  obedi- 
ence to  the  "order  of  the  court,  the  Jury 
returned  a  verdict  In  their  favor.  Judgment 
was  entered  thereon  for  the  sum  demanded, 
and  the  cause  is  now  here  on  appeal  from 
such  judgment. 

Appellant's  contention  Is  that  upon  the 
filing  of  the  disqualifying  affidavit  against 
1  Hon.  GL  O.  Hurley  bis  authority  ceased,  and 
all  proceedings  had  in  the  cause  thereafter 
were  absolutely  void.  The  respondent  meets 
this  assertion  with  the  argument  thnt  appel- 
lant. In  moving  for  a  transfer  of  the  cause 
to  the  Seventh  Judicial  district,  acting  in  the 
dual  capacity  of  defendant  and  attorney  for 
himself,  assured  the  judge  of  the  Twelfth 
judicial  district  that  a  "like  objection  to  the 
judge"  of  the  Seventh  judicial  district  did  not 
exist,  thereby  securing  such  transfer;  that 
sudti  conduct  was  so  inconsistent  as  to  create 
on  estoppel  and  render  the  disqualifying 
affidavit  against  Judge  Hurley  altogether 
Impotent  and  Ineffectual  to  impeach  pie 
authority  of  Judge  Hurl^  to  proceeA  to 
judgment 

No  reastm  is  suggested  by  appeflant  viij 
a  statement  obviously  made  to  the  conrt  In 
Sheridan  county  for  the  purpose  of  obtaining 
a  transfer  to  another  district  should  be  dis- 
regarded in  Richland  county.  If  defendant, 
when  be  asked  Judge  Utter  to  transfer  bis 
cause  to  the  Seventh  judicial  district,  bad 
no  objection  to  Judge  Hurley  by  reason  of 
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bias  and  prejudice,  under  ^ubdlvlglon  32  of 

section  7902  of  the  Revised  Codes,  that  con- 
dition would  he  presumed  to  continue  until 
the  contrary  be  shown.  As  said  by  Ifr. 
Justice  Sanner  in  State  ex  reL  Jacobs  v. 
IDfstriet  Court,  48  Mont,  at  page  415,  138 
Pac  at  page  10^: 

"It  a  UtiKant  really  feels  that  he  cannot  se- 
cure a  fair  and  Impartial  trial  before  a  cer- 
tain Judge,  h«  is  generally  conscioui  of  tbat 
feeling  before  the  day  fixed  for  the  hearing,  and 
long  enough  to  enable  him,  by  a  prompt  and 
proper  disclosure  of  it,  to  seenre  to  himself  ev- 
ery substantial  right." 

In  the  meantime,  had  some  new  apprehen- 
sion overtaken  Mr.  I^nke  concerning  his 
chances  of  obtaining  before  Judge  Hurley  a 
fair  and  Impartial  trial,  candor  and  fairness 
on  his  part,  as  well  as  a  proper  sense  of  pro- 
fesedonal  obligation,  woald  have  prompted 
him  to  make  It  known.  In  the  motion  ad- 
dressed to  the  district  court  of  the  Twelfth 
Judicial  district  be  expressed  himself  satis- 
fied to  have  bis  cause  tried  before  the  Judge 
of  the  Seventh  Judicial  district 

The  rl^t  to  dlsquall^  a  Judge  accorded 
by  the  statute  (Ber.  Codes,  S  6315,  snbd.  4) 
Is  wholly  a  personal  privilege  which  a  iwirty 
may  waive  and  does  waive  until  he  sets  Its 
macbtnery  In  motion  In  the  prescribed 
mode.  "Any  one  may  waive  the  advantage 
of  a  law  intended  solely  for  his  beneflf* 
Section  6181.  The  statement  of  Mr,  Lunke 
found  In  bis  motion  befcnre  Judge  Utter,  in 
the  light  of  the  reasoning  in  the  opinion  of 
this  court  In  Washoe  Coppw  Co.  v.  HttAey, 
48  Mont  863,  128  Pac.  681,  Is  proof  against 
bis  contoition  tbat  a  waiver  la  not  made  out 
a^lnst  blm.  In  that  case  Hr.  Jnstloe  Hollo- 
way,  speaking  for  this  court  said; 

"The  situation  of  a  trial  Judge  is  somewhat 
dmilar  to  that  of  a  Jum.  A  Utifant  may 
exercise  his  challenge  for  cause  as  against  the 

prospective  juror,  and  may  likewise  disqualify 
the  sitting  judge  for  cause  under  the  first  three 
subdIviBions  of  section  6316  above.  But  in 
either  instance  the  particular  ground  of  chal- 
lenge must  appear.  To  disqaalify  a  Judge  un- 
der subdivision  4,  above,  the  litigant  is  not  re- 
quired to  state  any  tects  upon  wbldi  his  daim 
of  the  judge's  bias  or  prejudice  Is  fonaded, 
and  in  this  aspect  of  the  case  the  proceeding  is 
analogous  to  Uiat  invoked  in  the  exerdse  ^  a 
peremptory  challenge  to  a  Jorw.  It  is  not 
the  bias  or  prejudice  which  works  his  disquali- 
fication, but  the  mere  filing  of  the  affidavit  in 
time,  even  though  the  Judge  against  whom  it 
is  aimed  be  entirely  free  from  either  charge. 
When  the  challenges  to  the  jurors  for  cause 
are  completed  and  counsel  for  the  respective  lit- 
igants annoonce,  'We  agree  to  this  jury,'  this 
would  ctmstitute  a  waiver  of  every  perentptory 
challenge  bj  dther  party." 

Tlie  Judgment  Is  afflnoed. 

BRANTLT  and  HOLLOWAT,  JJ.,  concnr. 


{«  Okl.  Cr.  C) 
BBOWDEB  V.  STATE,   (No.  Ar.315S.) 

<CMinlnal  Court  of  Appeals  of  Oklahoma.  April 

26.  1919.) 

(SuTMmt  &tr  ik9  Court.) 

tnroxnunna  Liquobs  «sb^36(1)  —  Sboohb 
ViouTioK  or  Pbohibitokt  Lav  —  Sura- 

OIBNOT  or  BVIDCNOB. 

The  entire  record  In  this  case  carefally  read 
and  considered,  and  the  evidence  found — though 
in  conflict  and  somewhat  circumstantial — BufB- 
cient  to  reasonably  support  the  verdict  of  the 
Jury,  and  that  no  prejudicial  error  intervened 
bi  the  trial  of  the  ease. 

Appeal  from  District  Court  St^iheu 
County;  Cham  J<»ies,  Jndgti^ 

Bill  Browder  was  convicted  of  a  second 
violation  of  the  prohibitory  liquor  laws,  and 
be  appeals.  Affirmed. 

See,  also.  176  Pac;  96. 

J.  B.  Wilkinson,  of  Duncan,  for  plalntUI 
In  error. 

S.  R.  Freellng,  Atty.  Oen.,  and  B.  He- 
Mnian,  Aaat  Atty.  QeiL,  for  tbe  Stata 

ARMSTRONG,  J.  Tbe  plalntUT  In  error. 
Bill  Browder,  hereinafter  s^led  "defendant," 
was  prosecuted  by  information  for  a  second 
violation  of  the  prohibitory  liquor  laws,  con- 
victed, and  sentenced  to  imprisonment  In  the 
county  Jail  of  Stephens  county  for  80  days, 
and  to  pay  a  fine  of  $50  and  costs  of  this 
prosecution,  and  to  be  confined  in  said  Jail 
until  said  fine  and  costs  are  satisfied  as  re- 
quired by  law.  To  reverse  tbe  Judgment 
rendered,  be  prosecutes  this  appeaL 

The  material  evidence  In  this  case  is  that, 
at  the  time  averred  in  the  information,  A 
officer  saw  the  defendant  go  to  a.  wagm 
standing  loaded  in  the  street  in  the  dty 
of  Duncan,  and  take  something  from  the 
IKx^t  of  tbe  overcoat  he  was  wearing  and 
put  It  In  the  said  wagon,  under  some  bed- 
clothes in  said  wagon;  that  the  officer 
wat^Aed  tbe  defendant  tnm  the  time  be 
(defendant)  went  to  tbe  wagon  and  left,  and 
that  the  officer  was  about  30  steps  from, 
but  on  the  opposite  side  of.  the  wagon, 
and  that  Imm^ately  after  the  defendant 
walked  away  from  said  wagon  the  officer 
went  to  the  wagon,  lifted  np  the  said  bed- 
clothes, and  found  a  pint  bottle  of  whis- 
ky. There  was  also  evidence  by  a  witness 
for  the  defendant  that  a  party  connected 
with  said  wagon  bought  said  pint  of  whis- 
ky from  an  unknown  bootlegger  whom  wit- 
ness had  never  seen  since,  tbat  be  paid  f  1.25 
for  it,  and  told  the  bootlegger  to  put  it  in 
tbe  wagon ;  that  he  did  not  buy  tbe  wblslcy 
from  the  defendant 

The  defendant  did  not  testify  in  tbe  case, 
and  upon  the  conduslcHi  of  tbe  evldoue  r^ 
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quested  the  conrt  to  direct  the  Jury  to  ac- 
quit the  defendant,  whldi  the  court  refused 
to  do,  and  the  defendant  excepted. 

It  1b  Insisted  that  the  court  erred  in  not 
directing  a  verdict  ft>r  the  defendant,  and 
with  this  Insistence  we  cannot  agree.  It  is 
true  that  the  evidence  was  In  conflict  and 
to  some  extent  circumstantial;  but  we  think 
that  there  was  suffldent  evidence  to  rea- 
sonably support  the  verdict  of  the  jury. 

The  Jury  are  the  exclusive  Judges  of  the 
facts,  and  when  there  is  evidence  snfflctent, 
though  the  evidence  is  In  conflict,  to  rea- 
sonably sustain  the  verdict  rendered,  this 
court— as  held  by  its  unbroken  line  of  ded- 
sloDS— will  not  disturb  the  verdict 

The  court  did  not  err  In  overruling  the 
motion  for  a  new  trial. 

The  Judgment  of  the  trial  court  U  af* 
Armed. 

DOYLE,  P.  3^  and  HATSON,  3^  ooacor. 


(U  Okl.  Cr.  m 

BBOWDBR  T.  STATBL   (Na  A-816U 

(Oiimlnal  Conrt  of  Appeals  of  CHiIabtuna.  ApiU 

28,  19ia) 

(SyOabiu  hv  the  Court.) 
1.  Obemihaz,  Law  4s>134(2)— Vsmn— Faib 

AirO  lUFABTXAI.  TBIAIr-AnniU.TrE0. 

To  entitle  Um  drfendant  to  a  dianga  of 
veno^  tile  affidavits  filed  in.  sapport  thereof— 
irtien  affidavits  are  alone  relied  upon— must  set 
fwth  facts  showing  tiiat  a  fair  and  Impartial 
trial  In  the  trial  county  Is  improbable; 

2l  OsnciHAL  Law  ^»11S0—Bbvibw— Change 
or  Vehdx— Discretion  of  Tbial  Court, 
Under  the  statute  in  this  state,  a  diange  of 
venue  rests  in  the  discretion  of  the  court  to 
which  sncb  motion  is  made,  and  a  refusal  to 
grant  a  change  of  voiae  will  not  wort:  a  re- 
vezsal  <3i  a  case  unless  it  be  clearly  shown  by 
tiie  defendant  that  the  court  abused  ita  discre- 
tion in  denying  said  motion. 

3.  Obiicinal  Law  «s>1087(2)— Improper  Be- 

ICAEKS  BY  GOUNTT  ATTORNET— REVIEW. 

To  entitle  a  defendant  to  have  reviewed  by 
this  court  allied  improper  remarks  made  by  a 
county  attorney  to  the  jury,  such  remarlts  must 
not  only  be  objected  to,  but  defendant  must 
go  farther  also  and  move  the  court  to  exdude 
sach  remarks  from  the  jury,  and  to  instruct  the 
jury  not  to  connder  such  remarks  for  any  pur- 
pose. 

4.  CBmnvAL  Law  ^1202(3)  —  Possessior 
with  Intent  to  Seli/— Second  OnrsNaB— 
SumciENOT  of  Evidence. 

A  careful  examination  of  the  entire  record 
in  this  case  shows  that  the  evidence  establishes 
fha  guilt  of  the  def«idant  beyond  a  reasonable 


doubt,  and  that  no  prejudidal  errors  occurred 
in  the  trial  of  the  cause. 

Appeal  from  District  Court,  St^bens 
County;  Gliam  Jones,  Judge; 

Bill  Browder  was  omvlcted  of  a  aecond 
vIolatUra  of  the  prohibitory  Uqnor  law,  and 
he  appeals.  Affirmed. 

J.  B.  Wilkinson  and  Bond  &  Kelb,  all  of 
Duncan,  for  plaintiff  In  error. 

S.  P.  Freeling,  Atty.  Geo.,  and  B.  HcBIll- 
lan.  Asst.  Atty.  Gen.,  for  the  State. 

ABMSTBONG,  J.  ISm  plaintiff  In  error, 
Bill  Browder,  hereinafter  designated  "de- 
fendant," was  by  infbrmation  tAargoU  with 
a  second  violation  of  the  prohibitory  Uqnor 
laws,  the  second  vicdatKni  dialed  being  tor 
having  in  bis  possession  98  quarts  of  beer 
and  7  quarts  of  whisky  with  Intent  to  sell 
the  same,  convicted,  and  sentenced  to  be  oon- 
fined  in  the  Jail  of  Stephens  county  for  a 
term  of  90  days  and  to  pay  a  fine  of  $200  and 
tbe  costs  of  tilts  prosecution,  Oif  |140,  and  to 
be  further  ctmflned  in  said  Jail  until  said  fine 
and  costs  are  paid  as  required  by  law.  To 
reverse  the  Judgment  rendered,  he  prose* 
catea  Oils  appeaL 

The  defendant  moved  for  a  dunge  of  v«me 
from  St^ens  conn^.  upon  the  ground  that 
he  conid  not  obtain  a  fair  and  impartial  trial 
in  said  county,  and  In  8npp(»t  of  said  motion 
filed  affidavits  of  eis^t  citizens  of  said  coun- 
ty, to  which  tiie  state  did  not  file  oi^ioslng 
affidavits  or  do  anything  to  meet  "said  affi- 
davits." 

The  court  overruled  the  motion  for  a 
change  of  venue,  and  the  defendant  excepted. 

The  uncontradicted  evidence  in  the  case 
shows  that,  previous  to  the  filing  of  the  in- 
formation In  this  case  the  defendant  had 
been  convicted  and  sentenced  In  the  county 
court  01  Stephens  county  for  a  violation  of 
the  prohibitory  liquor  laws  of  this  state,  and 
that  subsequent  thereto  98  quarts  of  beer 
and  7  quarts  of  whisky  were,  at  the  time 
averred  In  the  information  in  this  case,  found 
In  the  north  room  of  the  residence  of  the 
defendant,  which  was  situated  near  the  dty 
of  Duncan,  In  said  Stephens  county. 

The  defendant  did  not  testify  or  oOer  any 
evidence  in  the  case. 

The  foregoing  being  all  the  evidence  In  the 
case,  the  defendant  requested  the  court  to 
direct  the  Jury  to  acquit  the  defendant,  which 
was  overruled  and  exception  saved. 

The  county  attorney  In  bis  argument  to 
the  Jury  said: 

"No  one  denied  that  this  whisky  was  found 
down  there." 

"No  witness  has  duded  the  evidence  of  the 
state." 

"What  witness  has  testified  that  this  whisky 
was  kept  there  for  an  unlawful  purpose?** 
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To  each  of  said  statements  ot  fba  count; 
attwney  to  t3ie  ^1117,  tibe  defCDdant  objected. 
nie  court  orerraled  said  objection^  and  the 
defendant  Bererally  excited. 

The  defendant,  within  the  time  provided 
by  law,  moved  for  a  new  trial,  which  was 
overruled,  and  ezceptlmi  saved. 

H,t]  The  flrst  omteatlon  of  the  defend- 
ant Is  that  the  court  erred  In  orerrullng  the 
motion  for  a  diange  of  venue,  and  this  con- 
tention we  t3iink  without  merit  On  an  ap- 
plication for  a  change  of  v«mue,  the  affidavits 
filed  In  support  thereof  must  set  forth  the 
facts  rendering  a  fair  and  Impartial  trial 
Improbable.  Starr  v.  State,  0  OkL  Cr.  440, 
lis  Pac.  S66;  Meters  v.  C.  S.,  2  OkL  116,  S3 
Pac.  1081. 

The  affidavits  filed  In  the  Instant  case, 
tested  by  the  rule  of  the  above-cited  cases, 
are  not  sufficient.  Section  5811.  Revised 
Laws^  makes  the  granting  of  a  change  of 
venue  dlscrettonary  with  the  trial  court,  and 
this  court  win  not  reverse  on  account  of 
a  denial  of  a  change  of  v«ine,  unless  It  Is 
made  to  clearly  appear  that  there  has  been 
such  abuse  of  discretion  as  to  amount  prac- 
tically to  a  denial  of  Justice.  Turner  v. 
State,  4  Okl.  Or.  164,  111  Pac.  «88;  Smith  v. 
State,  14  Okl.  Cr.  348,  ITl  Pac.  341. 

It  Is  dUflcult  to  see  how  denying  a  chancre 
of  vmue  in  this  case  amounts  to  a  denial 
of  Justice,  as  certainly  no  court  In  the  land 
could  hare  acquitted  the  defendant  tinder 
the  ondenled  evidence  In  this  case,  or  been 
more  lenient  In  awarding  his  punishment 
than  was  the  jury  which  tried  this  case. 
If  there  was  any  prejudice  In  the  atmosphere 
surrounding  the  trial  of  the  instant  case.  It 
was  certainly  not  prejudice  against  the  de- 
fendant. 

[S,  4]  The  guilt  of  the  defendant  being 
clearly  shown  by  uncontradicted  evidence  be- 
yond all  reasonable  doubt,  and  the  defend- 
ant not  Interposing  any  defense  to  tlie  crime 
charged,  relying  alone  upon  alleged  technical- 
ities to  escape  pnntshment  for  his  wrong- 
doing, the  court  did  riot  err  In  refusing  to 
direct  the  Jury  to  acquit  the  defendant 

As  the  defendant  confesses  that  he  did  not 
make  a  motion  to  exclude  the  remarks  of 
which  he  complains  made  by  the  county  at- 
torney to  the  jury,  and  we  are  unable  to  see 
that  said  remarks  could  not  have  been  cured 
by  excluding  said  remarks  and  Instructing 
the  Jury  not  to  consider  the  same  for  any 
purpose,  we  think  the  action  of  the  court  In 
overruling  objections  to  said  remarks — even 
If  said  remarks  were  improper,  which  we 
do  not  hold — was  not  prejudicial  error. 

"Counsel  for  a  defendant  mnst  not  only  object 
to  improper  statements  of  tlie  county  attorney 
In  his  argument  to  the  Jury,  but  he  must  go 
further  and  move  the  court  to  ezdude  sudi  re- 
marks from  the  Jnry."  Stargis  v.  State,  2  OkL 
Cr.  362.  102  Pac.  57. 


The  m<Ml(Hi  for  a  new  trial  was  prttperly 
overruled.  The  Judgment  of  the  trial  court 
Ifl  affirmed 

DOZLS;  P.  J„  and  SiATSON,  J.,  concur. 


OS  Okl.  Cr.  S») 
mCH  V.  STATE.    (No.  A-3162.) 

(Orlmhial  Court  of  Appeals  of  Oklahoma.  May 
8,  1819.) 

(B9tMu$  hv  th0  Court) 

L  CaivntAL  Law  «s»680(l),  e81CI)-OaDU  or 
Admission  or  Evidenob— DucxmoN  or 

TaiAL  COCBT. 
The  ordtf  in  which  evidence  Is  admitted  is 
within  the  discretion  of  the  trial  court.  Where 
the  defendant  is  charged  with  tlie  unlawful  pos- 
session of  intoxicating  liquors,  and  certain  ex- 
hibits of  bottles  of  beer  and  whisky  are  offered 
in  evidence  by  the  state,  which  beer  and  whisky 
had  been  found  and  seized  on  premises  at  a  time 
when  nobody  was  in  possession  of  said  premises, 
it  was  discretionary  wiOi  the  trial  court  to  per- 
mit audi  exhibits  to  be  introduced,  and  to  per- 
mit the  state  to  subsequoitiy  connect  the  defend- 
ant with  the  possession  of  tlte  same. ' 

2.  iNToxiOATino  I^quoBs  4sg»336(5)  —  Bvz- 

DBHCB— COBPUB  DSLZOIl. 

Where  there  is  eridenoe  that  whisky  and 
beer  in  unlawful  quantitlM  were  foond  on  cei^ 
tain  premises  searched  by  officers,  and  the  de- 
fendant admitted  that  such  premises  were  his, 

and  that  the  liquor  seised  was  his,  and  inter- 
posed no  defense  to  the  prosecution  for  the  un- 
lawful possession  of  the  same,  a  Judgmmt  of 
conviction  will  not  be  disturbed  on  the  ground 
that  there  was  no  sufficient  proof  of  the  corpus 
deUcd. 

Appeal  from  County  Court  Oklatuma 
County;  Wm.  H.  ZwiiA,  Judge. 

Webb  High  was  convicted  of  the  crime  of 
unlawful  possession  of  Intoxicating  liquors, 
and  sentenced  to  pay  a  floe  of  $150  and  to 
serve  80  days'  Imprisonmrat  In  the  county 
Jidl,  and  he  appeals.   Judgment  affirmed. 

Twyford,  Smith  &  Crowe,  of  Oklahoma 
City,  tor  idalntlff  In  error. 

S.  P.  FreeUng,  Atty.  Gen.,  and  R.  McMU- 
Ian,  Asst  Atty.  Gen.,  fbr  the  State. 

MATSON,  J.  This  Is  an  appeal  from  the 
county  court  of  Oklahoma  county  wherein 
the  def«idant  Webb  High,  was  convicted  of 
the  crime  of  unlawful  possession  of  Intoxicat- 
ing liquors,  and  his  punishment  fixed  at  a 
flne  of  $150  and  Imprisonment  In  the  county 
jail  for  a  period  of  90  days.  , 

The  facts  show  that  two  deputy  sherlfTa  on 
April  4,  1917,  searched  certain  premises  at 
805  Pennsylvania  street  In  Oklahoma  City, 
located  about  100  yards  south  of  the  crossing 
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of  ttie  PennaylTanla  Street  Inrldge  over  the 
North  Canadian  rlTer,  At  these  premises  6 
bottles  of  beer  were  found  In  the  bouses  some 
on  ice  and  others  In  a  kitchen  cabinet.  In 
an  onthouae  about  60  teet  from  tbe  bouse 
and  on  the  same  premises,  17  quart  bottles 
of  whisky  and  27  balf  pint  bottles  were  dis- 
covered concealed  in  sacks,  and  the  door  to 
fbe  outhouse  was  securely  fastened  and  prop- 
ped. 

There  was  also  found  on  tiie  pronises  cer- 
tain hiding  places  or  plants,  which  had  evi- 
dently been  prepared  as  storins  places  for 
Intoxicatlns  liquors,  but  at  the  time  of  tbe 
raid  these  plants  were  ^mpty.  Nobody  was 
at  lumie  at  the  time  the  oSlcers  made  the 
raid,  but  the  defendant  and  one  Joe  Murray 
and  Mrs.  AlUe  Smith  were  all  arrested  and 
Jointly  charged  with  the  ofF«i8e.  The  trial 
resulted  in  the  disdiarge  of  Mrs.  Smith,  and 
the  conrlctlon  ot  both  Murno^  and  this  de- 
fendant. 

[1]  Upon  the  trial  the  court  permitted  to 
be  Introduced,  over  fbe  objection  and  excep- 
tion of  this  defendant,  the  bottles  of  whisky 
and  beer  found  on  the  premises;  It  being 
contended  by  def«ulant  that  a  sufficient 
in«dlcate  bad  not  been  laid  to  permit  tbe 
introduction  of  this  evidence,  tbe  time 
the  exhibits  were  admitted,  the  officers  had 
Identtfled  them  poeltlTdy  as  tbe  bottles  of 
beer  and  whisky  fonnd  on  the  premises  at 
805  PoinsylTanla  street  on  April  4. 1917,  and 
that  the  exhibits  were  In  the  same  condition 
at  the  time  they  were  admitted  as  evidence 
tbat  they  were  In  at  the  time  they  were 
foand  upon  the  premises,  and  that  said  ex- 
hibits had  been  in  the  exclusive  possession 
and  nnder  the  control  of  these  officers  under 
lock  and  key  during  the  entire  time  between 
the  date  of  the  search  and  the  date  of  the 
trial.  It  was  contended,  however,  that  there 
was  no  evidence  at  the  time  that  these  exhib- 
its were  admitted  to  connect  the  defendant 
with  them,  but  sudb  objection  goes  merely  to 
the  order  In  which  the  court  permitted  the 
evidence  to  be  Introduced.  The  matter  was 
discretionary  to  permit  the  exhibits  to  be  In- 
troduced at  that  time  provided  tbe  state  sub- 
sequently, during  the  pr<^es3  of  the  trial, 
connected  the  defendant  vrtth  the  possession 
of  the  same.  We  see  no  abuse  of  discretion 
in  permitting  these  exhibits  to  be  admitted, 
as  subsequently  evidence  was  supplied  tend- 
ing to  connect  defendant  with  the  possession 
thereof  at  the  time  of  their  seizure. 

[I]  It  is  further  contended  that  there  is 
no  sufficient  proof  of  the  corpus  delicti  of  the 
offense.  This  contention  Is  without  merit,  as 
there  Is  proof  positive  that  whisky  and  beer 
in  unlawful  quantities  were  found  on  the 
premises  at  BOS  Pennsylvania  street.  Oklaho- 
ma City,  and  the  defendant  admitted  that 
such  premises  were  his,  and  that  the  liquor 
seized  was  bis  liquor.  No  defense  was  Inter- 


posed by  tbe  defendant  that  would  Justify 
his  acquittal. 
The  Judgmrat  is  affirmed. 

DOTLE,  P.  J.,  and  ABUSTBONO,  J.,  con- 
cur. 


06  Okl.  Cr.  64) 
BOSS  T.  STATEL    (Na  A-30e2.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Hoy 
10^  ll»190 

(avBabua  &y  ike  Court.) 
IifToxnuTXiva  Lignoas  4=286(1)— Uioawfui. 

TBANBPOBTAnOH  —  SOtnciBEKnT  OV  EVI- 

niRos. 

In  a  proMCvtitHi'  tor  unlawfnUy  conveying 
intoxicating  liquor,  the  evidence  hdd  suffident 
to  sustain  verdict  and  Judgment  of  conviction. 

Appeal  from  County  Courts  Oklahoma 
Coun^;  W.  H.  Zwlck,  Judge. 

J.  A^  Ross  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  be  appeals. 
Affirmed. 

S.  A.  Byers,  of  OUahonm  CUj,  tot  plalntlfl 

in  error. 

S.  P.  Freellng,  Atty.  Qen.,  and  W.  a  BaU, 
Asst.  Atty.  Gen.,  for  tlte  State. 

PBB  CURIAM.  Plaintiff  In  error,  J.  A. 
Ross,  was  convicted  upon  an  informatlou 
charging  blm  with  conveying  four  quarts  of 
whisky  from  a  bam  located  in  the  rear  of 
No.  320  West  Oalifomia  avenue,  to  the  inter- 
section of  Grand  avenue  and  Hudscm  street, 
Oklahoma  City,  and  in  accordance  with  the 
verdict  of  the  jury  was  sentenced  to  be  con- 
fined in  the  county  Jail  for  00  days  and  to  pay 
a  fine  of  $200. 
The  evidence,  briefly  stated,  Is  as  follows: 
Roy  C<%sweU  testified:  That  be  was  a 
police  officer,  and,  about  4  o'clock  in  the 
morning  of  the  14th  day  of  December,  he, 
with  Officer  Heep,  was  standing  on  the  comer 
of  Grand  and  Hudson,  and  saw  the  defend- 
ant, Ross,  driving  along  the  alley  on  Oali- 
fomia. When  he  reached  the  comer  of 
Grand  and  Hudson,  they  stopped  him,  and 
found  four  quarts  of  Nelson  whisky.  That  It 
was  snowing,  and  the  ground  was  covered 
with  snow  to  the  depth  of  two  or  three  Inches. 
Tbat  they  followed  the  tracks  back  to  the 
barn,  and  Qiere  found  four  more  packagee  et 
whisky. 

The  testimony  of  J.  O.  Heep,  police  officer, 
was  substantially  the  same.  Tbla  was  all  tbe 
testimony  In  the  case. 

Upon  an  examination  of  tbe  record,  It  ap- 
pears that  no  exception  was  taken  upon  tbe 
trial.  In  defendant's  brief  it  is  urged  that 
tbe  evidence  la  inniffldent  to  miataln  tbe 
verdict. 
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The  for^olDg  statement  of  the  evidence 
is  Bufflclent  to  show  that  the  appefd  In  this 
case  Is  without  merit. 

The  Judgment  of  the  trial  coart  la  therefore 
affirmed. 


(Se  Hoot  10) 

SHINOR3  T.  JOSLIN.    (No.  3885.) 

(Supreme  Court  of  Montana.   April  17,  1919.) 

1.  E^racTUirr  «s>86(3)— Psoor  of  Tmx  m 

Pl^NTOT— BCBDEN  OF  DirBNnAHT. 
In  ejectment,  plaintiff  baving  shown  legal 
title  in  himself,  the  burden  is  on  defendant  to 
esUblisb  his  claim  of  title  b7  adTerae  posses- 
lion  bj  dear  and  ramvincing  prooL 

2.  AsTEBBB  FoBSEsnoH  *»116(1)— QoonoH 
n»  Just. 

In  ejectment  against  defendant  who  had  en- 
croached on  plaintiff's  land  In  the  erection  of  a 
coalshed,  residence,  and  fence  along  the  bound- 
ary line  between  tiiem,  eTidence  that  d^ndant 
and  her  predecessors  had  maintained  the  fence, 
shed,  and  residence  for  more  than  13  years  be- 
fore the  beginning  of  the  action,  warranted  sub- 
mission to  the  jury  on  the  issue  of  defendant's 
tide  by  adrerse  possession. 

Appeal  from  District  Court,  BIlTer  Bow 
County;  J.  J.  Lyndi,  Judge. 

Acticm  by  William  Shlnors  against  Laura 
Joslin.  From  Judgment  for  defendant  and 
an  order  denying  new  trial,  plaintiff  appeals. 
Judgment  and  order  affirmed. 

U  -M.  Van  Etten,  of  Butte,  for  appellant. 
J.  O.  Davies,  of  Butte,  for  respondent 

BBAMTLY.  a  J.  AcOon  In  ejectment  It 
la  alleged  in  the  complaint  that  idabitlfr  is 
the  owner  of  lot  2  In  blo(ft  6  of  the  Noyes  & 
Upton  Railroad  addition  Na  2  to  the  dty 
of  Biitte;  that  the  d^endant  la  the  owner  of 
lot  1,  which  adjoins  plaintiff's  lot  on  the 
northwest;  and  that  in  the  year  1914  the 
defendant  erected  a  coalshed,  fence,  and  res- 
idence  along  the  boundary  line  between  the 
lo^  which  encroached  upon  plaintiff's  lot 
and  ousted  bim  from  the  jMusesdon  of  two 
portUme  thereof.  One  of  these  portions  Is  de- 
scribed as  a  triangular  strip  4^  In^flies  wide 
at  the  base,  and  1&7  feet  in  length,  extend- 
ing  along  the  boundary  llne<to  Its  apex,  over 
which  the  roof  of  defendant's  residence  pro- 
jects; and  file  ofher  as  a  atrip  8  inches  wide 
at  one  aid,  2  inches  wide  at  the  other,  and 
67  feet  long,  from  wfaidi  the  plaintiff  Is  ex- 
dnded  by  defendant's  fence  and  coalshed. 
In  her  answer,  the  defendant  put  In  Issue  all 
the  matwial  avermrats  of  the  complaint  and 
alleged  title  in  herself  to  the  disputed  strips 
by  possession  and  adverse  use  for  more  than 
10  years  prior  to  the  commwcement  of  this 
action.  The  trial  In  the  district  court  re- 
sulted in  a  judgment  in  favor  of  defendant. 


Plaintiff  has  appealed  from  the  judgment  and 
an  order  denying  him  a  new  trial. 

[1,  2]  The  single  question  submitted  to  this 
court  is  whether  the  evidence  is  sufficient  to 
justify  the  verdict  Calling  attention  to  the 
elementary  rule  of  law  that  in  ejectment  the 
plaintiff  having  shown  legal  title  in  himself, 
the  burden  is  upon  defendant  to  establish  his 
claim  of  title  by  adverse  possession,  by  clear 
and  convincing  proof,  he  argues  that  the  ev- 
idence was  wholly  insufficient  to  warrant  the 
submission  of  the  case  to  the  jury.  We  shall 
not  undertake  to  reproduce  and  examine  the 
evidence.  After  a  careful  reading  of  it  vre 
have  concluded  that  counsel's  argument  is 
not  maintainable.  There  was  evidence  which 
justlQed  the  jury  in  finding  that  defendant 
and  her  predecessors  had  maintained  the 
fence,  coalshed,  and  residence  covering  the 
areas  In  controversy,  and  had  thus  been  In 
possession  of  them  adversely  under  claim  of 
title  since  the  fall  of  the  year  1001.  or  for 
more  than  18  years  prior  to  the  beginning  of 
this  action.  The  several  pri^sitlons  consid- 
ered and  determined  In  the  case  of  Rude  v. 
MarshaU.  64  Mont  27,  166  Pac.  298,  decided 
since  these  appeals  were  taken.  In  which  the 
evidence  la  all  substantial  particulars  was 
very  much  the  same  as  here,  are  conclusive 
of  this  case.  Upon  the  authority  of  that 
case,  the  Judgment  and  ord«r  are  affirmed. 

Affirmed. 

HOLLOWAT  and  COOPER;  JJ.,  concur. 


(H  Kont.  U) 
MYRIOE  T.  PEET.    (No.  4182.) 

(Supreme  Court  of  Montana.  April  17,  IIW 

1.  BouHnauu  4sa^(3)  —  DnsBMuvATioii  — 

MOKUUHW— COUBSBS  ASD  DZSTAHCES. 

Before  courses  and  distances  can  determine 
a  boundary,  all  means  for  ascertaining  the  loca- 
tion of  lost  monuments  must  be  first  exhausted; 
and,  where  there  is  a  conflict  between  monu- 
ments and  courses  and  distances,  the  latter  must 
yield  to  the  former. 

2.  BonnDAttiss  ^=>3(3)  — BsTABLismaeifT— 
MoNuuBNTs— CoasECTNEas  or  PosmoN  — 
Placed  bt  Authobitt. 

When  physical  marks  established  and  stamp- 
ed by  a  government  officer  are  visible,  fixed,  and 
capable  cf  positive  idmtification,  there  are  no 
lost  monuments,  and  they  Import  absolute  verity 
and  must  prevail,  the  parties  being  bound  by 
their  locations  as  they  appear  upon  the  ground, 
regardless  of  quantity  mratloned  in  the  deed, 
and  the  question  is  not  whether  the  monnmenta 
were  correctly  placed,  but  whether  they  were 
placed  by  authority. 

3.  BoonDABiB8<8=3>S(S)— MonnHxnrs— Bbcoo- 

nmON  BT  COUPBTENT  BNOINEKBS. 

Where  monuments  can  be  recognised  by 
competent  dvll  engineera,  they  are  to  be  takea 

as  a  guide  in  fixing  boundaries. 
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4.  CoNSTiTunoNAL  Law  «=>67  —  JtmiciAX. 
AuTHoBiTT . —  Legal  Acts  op  Leqislativij 

AND  EXECUTITE  DePABTUENTS. 

The  functioD  of  the  judiciary  is  to  give  effect 
to  the  legal  acts  of  the  other  two  departmenta 
of  government,  and  not  Bupervise  them. 

6.  Appeal  ajtd  Ebrob  ®=>997{3>— Review— 
DiBECTioN  OP  Vebdict— Invasiom  op  Pbov- 

mCE  OP  JUBT. 
In  a  bODodar;  dispate,  where  the  court, 
though  not  actually  on  the  groond,  followed  atep 
by  step  the  witnesses*  statements  coDcerning 
moBiini6Dts,  which  the  surveyors  testified  bore 
tlie  offidal  stamp  <tf  ldentificati<ai,  ftctioa  of 
eotut  in  diroctins  a  rexdiet  wUl  not  be  disturbed, 
unless  some  fact  properly  for  conslderatiqn  of 
the  jury  was  arbitrarily  determined  by  the  court. 

6b  Appeal  and  Erbob  <8=='997(3)— Dibkotkd 
Vebdiot — SuFnciKNCT  OP  Evidence. 
Unless  plain titTs  evidence  to  eetabUdi  a 
inima  facte  ease  is  «o  dear  and  satisfactory  as 
to  reqoire  the  court  to  hold  it  sufficient  ag^nst 
motioa  for  new  trial,  action  of  court  in  directing 
a  verdict  for  d^aidant  will  not  be  disturbed. 

7.  BOTnrnABDEB  ^»40(1>— Disputed  Bouhda- 

BT— DmOnD  VUDIOr— n^HPOBABT  IiOOA- 

noir  or  Fence. 
In  a  boandary  Hne  dispate,  evidence  heM 
to  show  that  the  court  was  justified  in  directing 
a  verdict  for  d^endant  on  the  thecvy  that  nei- 
ther party  claimed  more  than  to  the  true  line, 
and  that  occupancy  to  a  certain  fence  was 
merely  subject  to  future  ascertainment  of  its 
proper  location. 

8.  BOTTNDABnS  4=S>38  —  AOKBSICENT  AB  TO 

Line— BoBDEN  of  Pboov— Acoxptahoe  and 

AOQUIESCBNCE.- 
.The  burden  of  proof  is  always  on  the  party 
attempting  to  show  the  existence  of  an  agree- 
ment fixing  tiie  location  of  a  boundary  Une,  and 
that  the  boundary  so  fixed  has  been  accepted 
and  acquiesced  in. 

9.  BonNDABIES  «=»4a(l>— FlXIH«  BOONDAAT 
BT  AOBBEMXHT  —  OoHTIOV0S«  LOXB  — Oeb- 
KAXHTT. 

In  order  that  there  may  be  a  boundary  fixed 
by  agreement,  the  boundary  must  be  one  be- 
tween GontigtuniB  lota,  and  must  be  doubtful 
and  uncertain. 

10.  BOUNDABIBS  «3»46(1)  —  FBAUDS,  STATTTTB 

or  «=970— Dispute— AoBBEHENT  to  Fix 
Line— ConbiBebation— Statute  or  Frauds. 
In  the  absence  of  a  real  dispute,  an  agree- 
ment^ purporting  to  establish  the  twundary  be- 
tween lands  of  adjacent  proprietors  at  a  Use 
known  by  both  to  be  Incorrect,  the  result  of 
whidi,  if  ^ven  effect,  must  be  to  transfer  to  one 
lands  whidi  both  know  do  not  belong  to  him,  is 
without  consideration,  and  within  the  statute  of 
frauds  and  void. 

11.  BovRDAsms  «=s>48(7)  —  DiviDino  bt 
Fkncb  itfon  Supposbd  Line— CoNr<ttiaNO 
TO  Teub  Line  When  Ascebtained. 

Where  lands  of  two  adjoining  proprietors 
are  divided  by  a  fence  which  they  suppose  to  be 
the  true  line,  they  are  not  bound  by  the  sup- 
posed line,  but  must  conform  to  the  true  line 
when  ascertained. 
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12.  Frauds.  Statute  op  «»70  —  Aobbeiisht 

TO  Estabush  Boundaet  Line. 
Where  monuments  were  in  place  and  identi- 
fied by  plaintiff's  witnesses  making  certain  that 
which  can  be  made  certain  (Rev.  Codes,  §  6200), 
so  that  there  was  no  dispute  concerning  the  true 
dividing  line,  no  valid  agreement  between  the 
parties  estaUlshlng  the  dividing  line  could  be 
made,  since  the  law  will  not  permit  an  exchange 
of  title  without  complete  observance  of  the 
statute  of  frauds.   Rev.  Codes,  S  5001. 

Appeal  from  District  Court,  Chouteau 
County ;  JTolin  W.  Tattan,  Judge. 

Action  by  Hobart  D.  Myrlck  against  D.  G. 
Peet  At  the  close  of  the  testimoDy  defend- 
ant's motion  for  a  directed  ^erdlct  was  sus- 
tained, plaintiff's  motion  for  new  trial  de- 
nied, and  plaintiff  appeals  from  the  order 
and  from  the  Judgment  Affirmed. 

Cooper,  Stephenson  ft  Hoover,  of  Oreat 
Falls,  for  appellant. 

Norris  ft  Hurd,  of  Great  Falls,  £or  respond- 
ent 

COOPBR,  jr.  This  is  an  action  In  eject- 
ment. Plaintiff  became  the  equitable  owner 
of  the  northwest  quarter,  and  the  def^idant 
the  equitable  owner  of  the  northeast  quarter, 
of  section  25,  township  21,  north  of  range 
12  east,  by  purchase  at  a  sale  by  the  state 
of  lands  acquired  by  it  from  the  federal 
government  in  said  township  and  range,  con- 
sisting of  sections  24,  25,  20,  34,  35,  and  the 
southeast  quarter  of  section  23.  By  the 
mutual  agreement  of  the  parties  tine  officer 
in  charge  of  the  sale  issued  certificates  to 
plaintiff  and  defendant,  conveying  to  them, 
respectlTely,  the  northwest  quarter  and  the 
northeast  quarter  at  sectton  26  In  said  town- 
ship and  range.  From  the  date  of  Oie  sale 
to  the  spring  of  1013  tb^  occnpled  the  two 
quarters  conjointly  tor  graaing  purposes.  In 
the  spring  of  1013,  eadi  party  b^ng  dedrous 
of  cultivating  the  land  so  obtained,  an  ef- 
fort was  made  to  divide  up  the  half  secCUm. 

In  his  complaint,  the  plaintiff  alleges, 
among  other  things: 

*VFhat  they  were  unable  to  discover  any  monu- 
ments, descriptive  marks,  or  natural  objects  np- 
<m  tiie  ground"  marking  the  boundaries  of  the 
section,  and  that,  "in  so  for  as  the  monuments 
or  distingnishing  marks  upon  the  ground  were 
concerned,  the  boundary  line  between  the  two 
tracts  above  described  was  doubtful  and  uncer- 
tain. That  in  order  to  settle  and  fix  the  divid- 
ing line  between  their  said  premises,  and  to 
avoid  the  pottiinlUp  of  a  dispute  (italics  ours), 
plaintiff  and  defendant  together,  by  measure- 
ments from  monuments  established  by  the  official 
survey  of  said  township  by  the  United  States 
government,  located  and  determined  the  dividing 
line  between  said  tracts,  whldj  plaintiff  alleges 
to  be  approximately  the  true  dividing  line  ac- 
cording to  the  official  plat  of  the  surevy  of  said 
lands  returned  to  the  General  Land  Office  by 
the  surveyor  general  That  they  thmnpon  oral- 
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'  I7  screed  that  the  line  m  fixed  and  established 
bj  them  should  constitute  the  dirldins  line  be- 
tween their  respective  premises." 

It  Is  conceded  tbat  defendant  built  a 
fence  12  feet  from  the  line  so  marked,  cul- 
tivated the  land  up  to  the  frace,  and  that 
the  same  was  maintained  In  that  posltloo 
down  to  June  17,  1916,  at  which  time  the 
defendant  moved  the  fence  65  rods  to  the 
west,  excluded  plaintiff  therefrom,  and  has 
since  cultivated  and  cropped  the  same. 

The  defendant  by  his  answer  puts  In  is- 
sue the  allegations  of  the  complaint  as  to 
any  uncertainty  or  doubt  concerning  the  lo- 
cation of  the  government  survey  monuments 
upon  the  ground,  and  alleges  that  the  sec- 
tion and  quarter  section  comers  could  all  be 
located  without  difficulty. 

The  foregoing  summary  of  the  pleadings 
and  admlsBions  comprises  a  complete  state- 
ment of  the  material  facts  In  the  case,  and 
is  sufficient  to  dispose  of  all  the  issues  of 
law  and  fact  in  dispute. 

At  the  close  of  all  the  testimony,  the  court, 
on  defendant's  motion,  directed  a  verdict  Jn 
his  favor,  the  essence  of  which  Is  contained 
In  the  third  paragraph  thereof,  as  follows: 

"That  there  is  in  thi^  case  no  material  con- 
flict in  the  'evidence  as  to  any  material  issue 
framed  by  the  pleadings,  and,  on  account  there- 
of, the  questions  presented  have  become  wholly 
questions  of  law,  and  there  is  no  fact  -  upon 
wliich  the  jury  may  return  a  Terdtct." 

The  court  below  took  tbe  rekpondvot'a  view 
Of  the  evidence,  sustained  the  motion,  de- 
nied the  plalutlirs  motion  for  a  new  trial, 
and  the  case  is  now  here  on  appeal  from  the 
order  so  made,  and  from  the  Judgmoit  en- 
tered upon  tbe  directed  verdict 

Tbe  appellant  contends:  <1)  That  with 
tbo  aid  of  the  conrsea  and  distances  Indi- 
cated in  the  field  notes,  it  can  be  denon- 
strated  that  the  fence  line  established  by 
himself  and  defendant  fixed  the  true  bound- 
ary between  tbe  two  quarter  sections  in 
question;  and  (21  that  under  the  parol  agre^ 
meat  mtered  into  between  himself  and  the 
defendant  the  practical  Una  dividing  said 
two  quarter  sections  was  permanoitly  fixed* 
and  Is  binding  ui>on  the  defendant. 

The  respondent  contends  that  the  monu- 
ments were  In  the  places  allotted  them  by 
the  surveyor  making  the  original  survey, 
were  visible,  and  from  them  the  true  divid- 
ing line  could  be  readily  ascertained. 

[1]  That  tbe  subject  of  disputed  bound- 
aries has  been  a  fruitful  source  of  litigation 
since  property  rights  were  first  recognized 
finds  proof  In  tbe  prodigious  mass  of  litera- 
ture to  be  found  in  the  books  upon  the  sut>- 
Ject.  The  difficulty  is  not  to  find  author- 
ity, but  to  select  cases  which  best  express  the 
rule  to  be  applied  to  the  facts  In  Issue.  In- 
numerable cases  involving  boundary  lines 
can  be  traced  to  loose  description,  faulty 
surveys,  and  excessive  areas  created  In  mark- 


ing off  governmental  subdlvlslona — the  bane 
of  all  tribunals  called  upon  to  reconcile  dis- 
crepancies in  the  surveys  of  the  public  lands. 
The  building  of  the  fence  was  not  to  settle 
a  dispute,  but  to  acquiesce  in  tbe  running 
of  a  line  about  which  no  dispute  had  arisen. 
There  Is  a  distinction  between  a  mutual  un- 
dertalilng  to  settle  and  adjust  a  doubtful 
or  disputed  boundary  line  In  case  of  conflict- 
ing titles  and  the  consent  of  parties  to  the 
marking  of  a  supposed  dividing  line  be- 
tween adjoining  tracts. 

"The  public  lands  of  the  western  terri- 
tories, which  became  the  property  of  the 
United  States  government  upon  the  forma- 
tion of  the  present  Union,  were  by  acts  of 
Congress  surveyed  and  divided  up  Into  town- 
ships, sections,  and  subdivisions  of  sections. 
When  afterwards  lauds  were  sold  to  private 
hidlvlduals,  they  were  always  described  by 
referring  to  the  number  of  the  township, 
section,  and  subdivision  of  the  section.  The 
boundaries  of  these  sections  and  of  the 
quarter  and  half  sections  were  marked  for 
the  most  jMirt  by  artificial  monuments,  which 
constituted  the  comers  of  these  tracts  of 
land.  •  •  •  Before  courses  and  'Ustaucea 
can  determine  the  boundary,  aU  meant  for 
Mcertalnine  the  location  of  the  lost  uumth 
inent»  mu»t  flr$t  be  exhaugted."  Tiedeman 
on  Real  Property,  |  832;  subdivision  2,  1 
8039,  Revised  Codes. 

"Prinm  facie,  a  fixed  visible  monument  can 
never  be  rejected  as  false  or  mistaken  in 
favor  of  mere  course  and  distance  as  the 
starting  point,  when  there  is  nothing  ^ise 
in  the  terms  of  tbe  grant  to  control  and 
override  tbe  fixed  and  visible  eaU.  Tbe  gen- 
eral rule  Quit  courses  and  distances  must 
yield  to  natural  or  artificial  monimients  rests 
upon  the  le^  presumption  that  aU  grants 
and  conveyances  are  made  wltti  reference  to 
an  actual  view  of  tbe  premises  by  the  par- 
ties." ^ler  on  Ejectment,  669;  Garrard  v. 
Silver  Peak  Mines  <C.  C)  82  Fed.  585,  and 
cases  there  dted. 

"Monuments  are  facts ;  tbe  field  notes  and 
plats  Indicating  courses,  distances,  and  quan- 
tities ore  but  descriptions  whidti  serve  to 
assist  in  ascertaining  those  facts."  Martin 
V.  Carlln.  19  Wis.  454,  88  Am.  Dea  696. 
When  there  Is  a  conflict  between  monuments 
and  courses  and  distances,  the  latter  must 
yield  to  the  former.  Devlin  on  Beal  Es- 
tate. I  1029. 

"Marks  on  the  ground  oofistltute  the  sur- 
vey ;  courses  and  distances  are  only  evidence 
of  the  survey."  9  Corpus  Juris,  1 210 ;  Htmt 
V.  Barker,  27  Cal.  App.  776.  161  Pac.  165; 
Woods  V.  JTohnson,  264  Mo.  289;  174  S.  W. 
375. 

The  uncontroverted  evidence  regarding  the 
monuments  is  substantially  this:  That  hut 
one  surrey  was  made  of  township  21  appears 
by  the  certificate  of  the  surveyor  general, 
found  in  Exhibit  B.  Tbe  witness  Gulbartsoo, 
testifying  for  plaintiff,  stated: 


Digitized  by  Google 


MODt.) 


MTRICK  V.  PEET 


677 


"Q.  When  the  rcsurrey  came  It  wsb  establiah- 
ed  just  exactly  where  we  find  the  monuments 
marked  4,  7,  and  11  on  Bxhibit  A  for  plaintiff, 
in  reference  to  eection  25?  A.  They  foand  cor- 
ners already  established.  *  *  *  Q.  Tet  there 
is  nothing  to  show  at  all  Aat  the  monnmenU  6, 
10,  3,  and  ban  ever  been  changed  in  loca- 
tion, is  there?  A.  No,  air.  •  •  ♦  Q.  You 
agree  that  8  and  10  are  peimanoitly  located,  do 
you  not,  at  points  intended  for  section  comers? 
A-  They  arc  permanently  located.  Q.  Too  agree 
that  7,  11,  and  4  are  permanently  located?  A. 
Tea.  •  •  •  Q.  We  agree,  do  we,  that  there 
ia  nothing  in  the  field  notes  that  these  monn- 
menta  over  here  on  the  red  west  boundary  line 
of  25,  now  designated  aa  5%  were  ever  dianged? 
Nothing  to  show  that,  ia  there?  A.  Tboae  pcdnts 
are  still  there." 

This  establishes  the  foor  corners  of  sec- 
tion 26,  the  DorthwoBt  comer  being  at  point 
5%,  the  southwest  comer  at  point  3,  the 
southeast  comer  at  point  4,  and  the  north- 
east comer  at  point  11.  Point  6  Is  the  north 
quarter  corner,  and  point  10  Is  the  south 
quarter  corner  of  the  section.  There  being 
no  dispute  concerning,  the  north  and  south 
boundary  lines  of  section  25,  by  mnning  a 
straight  line  from  point  fi  to  point  10.  we 
have  the  dividing  line  of  the  section  in  ques- 
tion determined  by  Oulbertaon,  the  plaln- 
tUTs  witness. 

The  witness  Merrlfleld.  summoned  by  the 
plaintiff,  it  appears,  is  a  dvll  engineer  of 
established  reputation,  familiar  with  the 
locality,  having  made  a  survey  of  the  section 
iQ  question  years  before.  In  bis  testimony 
he  definitely  establishes  the  northeast  comer 
of  the  section  at  point  7  on  plaintlfTs  Elxhiblt 
A,  the  southeast  «oraer  at  point  4,  the  south- 
west comer  at  point  3,  and  the  northwest 
comer  at  point  6^,  the  east  quarter  comer 
at  point  11,  the  south  quarter  comer  at  point 
10,  and  the  north  quarter  comer  at  point  6. 
Concerning  point  3  on  the  red  line,  he  says 
the  southwest  corner  Is  properly  located 
there,  having  discovered  that  comer  mark 
many  years  ago.  He  states  that  he  has  fre- 
quently seen  it  since.  The  witness  Lindsay, 
testifying  for  defendant,  corroborates  Merrl- 
fleld, and  states  that  the  southwest  comer 
to  nnarfced  by  four  pits,  the  point  Indicated 
ty  plaintiff's  witness  Culbertson  at  point  3. 

[1-41  'With  ocular  and  tangible  proof  of 
aathentlc  bouDdarles  at  band.  It  would  be 
Illogical  to  resort  to  courses  and  distances: 
for  when  physical  marks,  established  and 
stamped  by  a  govemment  officer,  are  visible, 
fixed,  and  capable  of  poslClre  identification, 
there  are  no  lost  monnments — they  import 
absolute  verity  and  must  prevail.  Indeed, 
parties  are  bound  by  their  locations  as  they 
appear  upon  the  ground,  regardless  of  quan- 
tity mentioned  In  the  deed.  The  question  is 
not  whether  the  monuments  were  correctly 
placed,  but  whether  they  were  placed  by  au- 
thority. It  was  held  1^  the  Supreme  Court 
«t  Washington  (Greer  r.  Squire,  9  Wash.  859, 
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37  Pac.  545),  in  a  somewhat  similar  case, 
Oiat  the  true  comer  of  a  govemment  quar- 
ter section  of  land  is  where  the  United 
States  government  surveyor  established  It, 
notwithstanding  its  location  may  not  be  such 
as  Is  designated  in  the  plat  or  field  notes. 
On  this  point  there  is  neither  conflict  nor 
clash  of  opinion.  The  law,  therefore,  Is  tbat 
where  monnmmts  can  be  recognized  by  com- 
petent dvil  engineers,  they  are  to  be  taken 
as  the  guide  in  fixing  boundaries.  As  said 
by  the  Supreme  Court  of  the  United  States, 
in  Cragln  v.  Powell,  128  U.  S.  691,  9  Sup. 
Ct  203*  32  L.  Gd.  666: 

"The  power  to  make  and  correct  surveys  of 
the  public  lands  belongs  to  the  political  depart- 
ment of  the  government." 

The  function  of  the  Judiciary  is  to  give 
effect  to  the  1^^  acts  of  the  other  two  de- 
partments of  government,  not  to  supervise 
them. 

[I]  Appellant,  In  his  brief  on  page  13,  says: 

"While  It  is  true  that  courses  and  distances 

usually  give  way  to  monuments,  this  is  only  true 
where  the  monument  is  clearly  established  as 
SQch  by  other  evidence  associated  with  it" 

The  court  below,  short  of  being  actually 
upon  the  ground,  following  step  by  step  the 
witnesses  In  examining  the  monuments  which 
the  surveyors  testified  bore  the  official  stamp 
of  identification,  was  In  a  peculiarly  advan- 
tageous position  to  get  the  psychological  ef- 
fect of  the  testimony  given  by  the  witnesses. 
They  were  all  fresh  from  the  locus  In  quo, 
and  gave  the  court  first  Impressions  by  point- 
ing out  upon  the  maps  the  objects  by  which 
the  definite  location  of  the  monuments  could 
be  detei-mlned.  Before  the  Judgment  of  the 
court  below  reached  by  such  means,  and  pre- 
sumptively correct,  can  be  Impeached,  it  must 
be  made  clearly  to  appear  that  some  fact 
properly  for  the  consideration  of  the  jury 
was  arbitrarily  determined  by  the  court,  and 
so  the  province  of  the  Jury  In  that  regard 
Invaded.  This  is  so  obviously  good  common 
sense  that  the  many  cases  In  which  this 
court  has  so  expressed  itself  need  not  be 
adverted  ta  Two  of  the  three  surveyors  tes- 
tifying In  the  case  were  witnesses  for  ap- 
I>ellant,  and  the  identification  of  the  mark- 
ings on  the  monuments  by  all  three  of  them 
is  so  nearly  In  harmony  that  the  ruling  of 
the  court  below  must  be  accorded  the  usual 
presumption  of  correctness  upon  that  point 

[t]  In  this  condition  of  the  pleadings  and 
the  proof.  It  was  incumbent  upon  the  plain 
tiff  to  make  out  a  prima  ftide  case  in  such 
degree  that  men  of  ordinary  minds  m^ht 
not  well  differ,  to  substantiate  these  propo- 
sitions: (1)  That  there  was  a  real  dispute 
concerning  the  boundary  line  between  tbe 
two  quarter  sections,  by  feason  of  doubt  or 
Ignorance  as  to  the  true  dividing  line;  and 
(2)  tbat  by  reason  thereof  a  valid  agreement 
was  consummated  between  himself  and  d^ 
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fotdant,  flxlng  definitely  tbe  line  claimed  by 
him  as  the  true  dividing  line  betweeo  the 
two  quarter  sections  Involved. 

^Diroughont  this  discussion  it  mast  be 
borne  in  mind  that  unless  the  evidence  is 
(dear  and  satisfactory  and  of  sacb  a  diarac- 
ter  that  the  court  would  be  required  to  hold 
it  sufficient  against  a  nitotlon  for  a  new 
trial,  the  Issues  must  be  decided  against  the 
plaintiff. 

[7]  By  their  muniments  of  title,  tbe  plain- 
tiff acquired  the  northwest  quarter  and  the 
d^endant  the  northeast  quarter  of  section 
25.  The  deeds  are  not  in  evideoce,  and  aside 
from  the  testimony  placing  the  official  monu- 
ments, we  have  no  means  of  fixing  tbe  di- 
viding line.  We  come  now  to  the  feature 
of  the  case  involving  the  sufficiency  and 
validity  of  what  the  plaintiff  terms  tbe 
agreement  fixing  the  boundary  line. 

The  plaintiff  himself  testified  that: 

Defendant  toU  him  that  he  dedrtd  to  coltl- 
vata  the  northwest  quarter  of  section  26,  and 
"we  arranged  to  go  oat  and  locate  the  boundary. 
He  came  to  my  boase  one  morning,  and  we  took 
a  50-foot  tape  measure  and  went  to  a  temporary 
monument  that  Mr.  Culbertson  had  erected.  We 
started  from  a  certain  monument — not  a  govern- 
ment monument — and  meaaored  across  die  sec- 
tion, and  then  we  started  at  the  northwest  cor- 
nw  of  the  section  and  measured  half  a  mile 
east  and  set  a  stake  and  alshted  by  that  We 
did  not  ehtiA  tiie  north  end  from  the  range  line. 
At  the  time  we  went  to  dinner  we  had  an  onder^ 
standing  that  it  was  practically  right  We  were 
both  willing  to  let  It  go  at  that.  I  don't  recall 
anything  else  except  we  set  the  stakes.  We 
wanted  to  establish  the  line  there,  and  Culbert- 
son'* comers  were  in  there,  set  in  there  when  be 
established  the  road  running  north  and  south, 
and  we  went  in  there  and  set  the  fividing  line 
betweoi  ns,  for  we  wanted  to  erect  a  fence.  It 
was  our  understanding  that  we  had  fixed  the 
line.  The  fence  was  erected  something  like  12 
feet  west  of  the  line  we  established  between  the 
two  stakes.  He  had  tbe  northeast  quarter  of 
the  section  broken  under  contract  by  a  tractor, 
and  they  plowed  a  little  bit  over  the  line  through 
some  misunderstanding,  and  we  set  a  comer 
post  where  the  south  stake  was.  He  asked  me 
if  it  would  be  alt  right  if  he  would  move  over 
to  the  west  enough  to  get  off  the  plowing^  say- 
ing he  wanted  to  avoid  a  weed  patch  under  the 
ftsux.  I  told  him  I  would  rather  be  would  do 
that  than  have  a  weed  patch;  bat  the  under- 
standing at  tbe  time  was  dear  that  the  Hoe  waa 
where  the  stakes  and  poits  were  set  This  fence 
was  erected  late  in  the  summer  or  fall  of  1913. 
At  tbe  time  we  had  this  understanding  and  fixed 
those  stakes  there  was  no  government  monument 
or  section  comer  anywhere  on  the  north  line  of 
section  25.  We  hunted  for  onfc  We  could  not 
find  any  govemmoit  monument  on  the  quarter 
comer  on  the  south  line  of  sectlcm  25.  I  had 
never  made  any  extensive  search  for  the  north 
quarter  comer  prior  to  that  time.  We  looked 
around  there  sufficiently  so  that  we  had  infor- 
mation that  there  could  not  have  been  a  comer 
within  5  rods  of  where  we  anderstood  it  to  be. 
At  that  time  to  my  knowledge  there  was  no  gov- 
ernment ccnmer  representing  the  northwest  cor- 


ner of  section  25.  Thow  ar«  not  aU  the  eomer$ 
that  I  Jbnmr  cmyfAiny  about  around  tofftiott  tS 
at  thai  Hme.  There  iea$  a  marked  wtone  on  the 
eouthieeet  comer  of  tS.  AStMt  establishing  that 
line,  Mr.  Peet  and  I  treated  it  as  a  boundary 
line.  The  fence  was  taken  up  from  the  old  line 
that  we  had  agreed  upon  and  moved  west  65 
rods,  and  ran  nearly  as  Car  south  as  it  had  been 
before.  It  is  not  my  contention  that  we  started 
from  a  government  comer.  We  paid  Mr.  Merri- 
field  for  locating  all  the  comers  he  could  In  the 
towndiip.  We  paid  him  for  locating  tbe  cor- 
ners of  section  2S.  It  wss  my  Idea,  at  the  time 
the  infonnati(»i  was  obtained  by  the  employ- 
ment of  Mr.  Merrifield,  that  whatever  were  the 
true  monuments  would  have  to  control  my 
boundaries  on  the  northwest  corner  of  section 
25.  That  is  my  idea  at  the  present  time;  that 
is,  monuments  put  in  by  tbe  official  surveyor." 

It  la  Impossible  to  reconcile  the  last-quoted 
sentence  of  the  plaintiff,  the  statement  In 
his  complaint  tbati  the  attempt  to  fix  the 
boundary  line  was  "to  avoid  tbe  possibility 
of  a  dispute,"  and  the  further  fact  testified 
to  by  him  that  "the  fence  was  erected  12 
feet  west  of  tbe  line  we  established  be- 
tween the  two  stakes,"  with  the  assertions 
of  his  counsel  that  the  conventional  line  was 
Intended  to  be  the  permanent  boundary  line 
dividing  the  premises  In  question.  On  this 
showing,  we  think,  the  court  below  was 
Justified  In  directing  a  verdict  for  defendant 
upon  the  theory  that  neither  party  claimed 
more  than  to  the  true  line,  And  that  occu- 
pancy to  the  fence  waa  merely  subject  to  the 
future  ascertainment  of  its  proper  locatlML 
Where  this  state  of  facts  la  shown,  the 
authorities  will  be  found  to  be  practically 
In  accord.  Lemmons  v.  Mi^lnney.  162  Mo. 
525,  63  S.  W.  92.   As  said  In  Perkins  v.  Gay. 

3  Serg.  dc  R.  327,  8  Am.  Dec.  608.  by  Mr. 
Justice  OUmon,  speaking  for  the  Suprone 
Court  of  Pmosylvania: 

"If  tbe  parties,  from  misapprehension,  adjust 
thnr  fences,  and  exerdse  acts  of  ownership,  in 
conformity  with  a  line  which  turns  ont  not  to 
be  the  true  boundary,  or  permission  be  ignorant- 
ly  given  to  place  a  fence  on  the  land  of  the 
party,  this  will  not  amount  to  an  agreement  or 
be  binding  as  the  assent  of  the  partlee." 

[t-1B]  Tbe  burden  of  proof  la  always  upmi 
the  party  att«nptlng  to  show  the  existence 
of  an  agreement  fixing  the  location  ot  a 
boundary  line,  and  that  the  boundary  so 
fixed  bad  been  aco^ted  and  acquiesced  In. 

4  B.  C.  L.,  title,  Boundaries,  {  66;  Jones  v. 
Pasbby,  67  Mich.  450,  35  N.  W.  152,  11 
Am.  St  Rep.  689.  The  boundary  must  be 
one  between  contiguous  lots,  and  must  be 
doubtful  and  uncertain.  4  B.  C.  L«.  |  67, 
supra;  Bandleman  v.  Taylor,  94  Ark.  611, 
127  8.  W.  723,  140  Am.  St  Bep.  141,  note; 
Turner  v.  Baker,  64  Mo.  218,  27  Am.  Rep. 
226;  Galbralth  v.  Lunsford,  87  Tenn.  89,  9 
S.  W.  366,  1  L.  B,  A.  022.  In  the  absence 
of  a  real  dispute,  an  agreement  purporting 
to  establish  the  boundary  between  the  landa 
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of  adjacent  proprietors,  at  a  line  known  by 
both  to  be  Incorrect,  and  the  result  of  which. 
If  it  be  given  effect  must  be  to  transfer  to 
the  one  lands  which  both  know  do  not  be- 
long to  him,  Is  \vithout  consideration  and 
within  the  statute  of  frauds,  and  conse- 
quently void.  4  B.  O.  L..  title.  Boundaries, 
I  07 :  LewU  r.  Ogram,  149  Cal.  506,  87  Pac. 
60.  10  L.  B.  A.  (N.  S.)  610  note,  117  Am.  St 
Eep.  151. 

[11]  It  is  also  well  settled  that  where  two 
adjoining  proprietors  are  divided  by  a  fence 
which  they  suppose  to  be  the  true  line,  they 
are  not  bound  by  the  sui^;)08ed  line,  but 
must  conform  to  the  true  line  when  ascer- 
tained. Jacobs  T.  Uoseley,  91  Mo.  462,  4  S. 
W.  135;  Scbraeder  Mln.  Co.  t.  Packer,  129 
n.  &  688,  9  Sup.  Ct  385,  32  li.  Ed.  760; 
4  Am.  A  Ehig.  Ency.  of  Law,  866,  and  cases 
dted ;  Khnms  v.  libby,  87  Neb.  113, 126  N. 
W.  869:  roard  t.  McAnneUy,  215  Mo.  371. 
U4  S.  W.  990;  Volgt  v.  Hunt  (Tex.  CIt.  App.) 
167  S.  W.  745;  JabDke  v.  McMabon,  21  Cal. 
App.  781,  133  Pac.  21;  Llnd  v.  Hustad,  147 
Wis.  56,  132  N.  W.  763. 

[12]  There  was,  then,  under  this  state  of 
the  eTidence,  no  dispute  concerning  the  true 
dividing  line,  because  the  monuments  were  in 
place  and  tdeotifled  by  plaintiff's  witnesses  as 
mch,  making  certain  that  which  can  be  made 
oertaln.  Section  6206,  Bev.  Codes.  No  valid 
agreement  between  the  parties  establishing 
the  dlrlding  line  oould  be  made  under  the 
otmditions  shown  here,  because  the  law  will 
aot  permit  an  exchange  of  title  to  land  with- 
out complete  observance  of  the  statute  of 
frauds  as  expressed  In  section  6091  of  the 
Bevlsed  Codes.  The  case  of  Hoar  v.  Hen- 
aesay,  20  Mont  253,  74  Paa  452,  is  in  no 
■enm  i^q^osed  to  the  views  herein  expressed, 
as  will  be  seen  by  reference  to  the  facts  there 
In  Issue.. 

The  Judgment  and  order  aivealed  from  are 
affirmed. 
Affirmed. 

BRANTLT,  O.  X.  and  HOLLOWAT,  J., 
concur  in  the  result 


406  Colo.  121) 

IMTEBNATIONAL  TBtlST  CO.  v.  LOWE. 
(No.  907S.) 

(Supreme  Court  of  Colorado,    ^rfl  7,  1019.) 

1.  Mines  and  Minerals  ^»113  — Iiiens  — 
Pabties  Entitled— Gen  eeal  Manaoeb  or 
Mine. 

General  manager  of  mining  ccmpany  is  not 
«ntitled  to  lien  on  the  mine  for  services  rendered 
•a  against  a  representative  of  bondholders, 
where,  as  genoral  manager,  he  aided  in  the  issue 
of  the  hoods. 


2.  Mines  and  Minxbaia  «=9ll2(2)— Zjehs— 
Gbouhds. 

The  work  for  whidi  a  lien  on  a  mine  is 
given  is  that  which  is  performed  In  the  develop- 
ment and  conservation  of  the  mines  and  the 
results  <^  whidli  become  incorporated  with  the 
mine  so  as  to  constitnte  a  part  of  its  value. 

3.  Mines  ano  Minekals  4=9ll3  —  Liens — 

SeBVICES— SUFEBINTENDENT  OF  MiNE. 

In  view  of  sections  1  and  4  of  the  statute 
providing  for  liens  against  mines,  a  mining  su- 
perintendent may  acquire  a  lien  on  a  mine 
whose  working  he  has  superintended.  ' 

4.  Appeal  and  Eebob  4=91010(1)— Beview— 
Findings. 

Findiugs  are  condusive  on  appellate  codrt 
where  no  question  is  made  as  to  the  snffidency 
of  the  evidence  to  support  them. 

5.  Pabties  «»96(1)— Dsracrs  — Waiveb  vt 
Answbb  and  Tbiai^ 

Defect  of  parties,  presented  as  one  of  the 
grounds  of  demurrer,  was  waived  when  defend- 
ant  anarwered  and  went  to  trial. 

Error  to  District  Court,  Gilpin  County; 
H.  S.  Class,  Judga 

Action  Iwtween  the  Intematlonai  Trust 
Company  and  Henry  P.  Lowe.  From  decree 
rendered,  the  former  brings  error.  Affirmed 
as  amended. 

Hughes  &  Dorsey,  E.  t  Thayer,  and  Wm. 
M.  Bond,  Jr.,  all  of  Denver,  for  plaintiff  in 
error. 

L.  J.  Williams,  of  Central  City,  for  defend- 
ant In  error. 

TELLER,  J.  Def^dant  In  error  was  glvoi 
a  lien  upon  the  mining  property  involved  In 
the  recently  dedded  cause.  Intematlonai 
Trust  Co.  V.  Clark  Hardware  Co.,  180  Pac  300 
for  a  balance  due  him  for  services  rendered 
to  the  Topelia  Consolidated  Mining  Company, 
and  on  account  of  certain  labor  claims,  and 
a  claim  for  a  balance  on  account  of  coal  and 
timber  supplied  to  said  mining  company,  all 
of  which  dalms  had  been  assigned  to  falm. 
The  prlndpal  question  presented  here  is  as 
to  priority  of  liens,  as  in  the  case  Just  men- 
tioned, though  the  right  to  a  lien  on  one 
claim  Is  also  contested. 

The  claim  of  Cody  Brothers,  who  famished 
the  coal  and  lagging,  is  established  by  undis* 
pnted  evidence,  as  is  also  the  fiict  that  the 
manager  of  the  mining  company  arranged  tor 
audi  supply  of  coal  before  the  execution  of 
the  deed  of  trast  to  plaintiff  in  «Tor,  under 
which  it  dalms  a  first  lien. 

It  Appeals  that  the  coal  and  timber  were 
famished  as  needed  from  the  making  of  said 
agreement)  <m  wbat  the  trial  court  found  was 
an  opea,  continuous,  and  running  account. 
For  the  reasons  stated  in  the  (^inlw  in  the 
case  above  mentlwed,  we  accept  that  &idlng, 
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and  iH^  that  tbere  was  no  uror  In  awarding 
a  Uaa  tor  the  balance  due  f«  said  account 

Tbe  d^endant  In  error  dortog  tbe  time  of 
the  rendering  of  the  services  which  form  tbe 
basis  of  his  claim  was  the  president  and  the 
general  manager  of  the  mining  company,  and 
as  such  preddent  he  uecuted  tbe  deed  of 
trust  to  plaintiff  In  error,  as  trustee  to  se- 
cure an  Issue  of  bonds.  He  signed  also  said 
bonds.  Be  had  a  contract,  In  writing,  with 
said  mining  company  for  a  term  of  years  to 
serve  as  manager  at  a  stipulated  salary, 
which  contract  antedated  the  deed  of  trust 

[1]  Objection  Is  made  that  In  his  position 
as  president  and  manager  he  was.  In  a  way, 
the  company,  and  could  not  acquire  a  Ilea  as 
against  the  representative  of  tbe  bondhold- 
ers. We  think  the  objection  Is  well  taken. 
In  Jones  on  Liens  (2d  Ed.)  S  1363,  It  Is  said : 

"A  general  manager  of  a  corporation  in  all 
Its  buuDesa,  at  the  place  where  it  Is  carried  on, 
la  not  a  laborer  entitled  to  tbe  benefits  of  tbe 
provisiooi  of  a  mechanic's  lien  law.  Sudi  a 
managar  stands  very  much  In  the  position  of  an 
owner  directing  and  managing  his  own  business. 
He  Is  tbe  representative  of  the  corp<Mration,  and 
to  the  laborers  under  bim  he  is  practically  the 
corporation  itsell  Sudi  owners  do  not  come 
withhi  the  aplrtt  of  the  medumi^s  Uen  acts." 

[2]  It  is  settied  law  that  the  work  for 
which  a  lien  on  a  mine  is  given  Is  that  which 
is  performed  in  tbe  develotMuent  and  conser- 
vation of  tbe  mine,  and  the  results  of  which 
become  incorporated  with  the  mine  so  as  to 
constitute  a  part  of  Ita  value.  Barnard  v. 
HcKenzie,  4  Colo.  261. 

While  the  case  cited  does  not  Involve  the 
right  of  a  manager  to  a  lien,  it  clearly  indi- 
cates, as  above  stated,  the  ground  upon  which 
statutes  giving  such  liens  are  based.  It 
would  be  manifestly  inequitable  to  permit 
one  who  had  thus  shared  in  an  issue  of  bonds 
to  defeat  the  claims  of  bondholders  through 
acquiring  a  lien  on  their  security  by  setting 
up  services  under  a  contract  which  was  in 
existence  when  ho  aided  in  the  Issue  of  the 
bonds,  and  of  which  they  are  not  presumed 
to  have  had  knowledge.  Ponder  v.  Building 
A  Loan  Co.  (Ky.)  69  S.  W.  858. 

Tbe  record  discloses  that  there  was  a  su- 
perintendent employed  at  the  mine,  from 
which  it  is  fair  to  assume  that  the  manager's 
duties  did  not  Indude  the  direction  of  work 
on  the  mine. 

Tbe  court  erred  in  allowing  defendant  In 
error  a  lien  for  a  balance  due  on  salary. 

Objection  Is  made,  also,  to  the  claim  of 
Brown,  a  raining  engineeir,  who  was  employed 
as  superlnt^dent  on  the  ground  that  he  was 
acUng  as  a  direct  representative  of  the  com- 
pany, and  was  not  within  the  spirit  of  the 
law. 

Said  section  4  (Laws  1899,  p.  266)  makes 
tbe  provisions  of  the  act  appUcahle  to  "all 
persons  who  shall  do  work  or  shall  furnish 


matertals,  etc.,  •  •  •  as  provided  In  aec- 
Uon  one  of  this  act,"  etc. 

[S]  Section  1  of  the  act  gives  a  lien  to  en- 
gineers who  bavefurntahed  "surveys  or  super- 
intendence," or  "who  have  rendered  other 
professional  or  skilled  service,"  etc.  A  min- 
ing superintendent  may  therefore  acquire  a 
Hen  on  a  mine  whose  working  he  has  superin- 
tended. 

The  court  found  that  Brown  began  work 
for  the  company  <m  the  day  -that  the  trust 
deed  was  executed,  and  before  It  was  filed 
for  record,  under  a  contract  with  the  man- 
ager, and  that  he  had  rendered  services  con* 
tlnuously  frxmi  that  date. 

It  was  likewise  found  that  Sparks  and 
\mklnson  performed  labor  on  the  mine,  un- 
der contracts  of  employmrat  made  with  the 
company,  work  having  been  begun  thereun- 
der on  January  1, 1011,  thns  antedatli^;  ttw 
deed  of  trust. 

[4]  These  findhigs  are  conclusive  on  this 
court,  no  question  being  made  as  to  the  suffi- 
ciency of  the  evidence  to  support  them. 

[61  It  is  also  objected  that  there  was  a  de- 
fect of  parties,  in  that  the  bondholders  were 
not  made  defendants.  This  objection  was 
presented  as  one  of  the  grounds  of  demurrer, 
and  was  waived  when  the  defendant  trust 
company  answered  and  went  to  trial.  Hardy 
V.  Svrigart  25  Colo.  136,  58  Pac.  880.  Tbe 
decree  Is  th«nefore  good  as  agatnnt  the  bond- 
holders. 

The  Judgment  should  be  amended  by  elim- 
inating the  provision  giving  a  Hen  to  defend- 
ant in  error  Lowe  for  his  claimed  balance  on 
bis  own  account  and,  as  so  amended.  It  Is 
affimied. 

OAKBIGUES,  a         and  BURKE,  3^ 

concur. 


(64  VttJx,  mi 

SHARP  et  oL  v.  SHARP  et  aL    (No.  3281.) 
(Supreme  Court  of  Utah.   April  2.  1916.) 

1.  Paetnkbbhip  «ss>SUt— Death  of  PABma 

— ACCOrNTINO. 
In  action  by  execucors  of  deceased  partner 
for  partition  of  partnership's  land,  where  only 
claims  against  partnership  are  claims  by  ex- 
ecutors .of  the  surviving  partners  for  paymerit 
by  surviving  partners  of  partnership  indebted- 
ness, the  executors  of  surviving  partners  kM 
entitled  to  accountlnc. 

2.  Partnebsiop  «=3244— Dkatet  or  PAxnnM 
— Dorr  OF  SoBvivina  PABrnns-^ETTLi- 

HBNT  OF  ESTATO. 
Under  Comp.  Laws  1917,  |  7724,  ordinarily, 
when  a  partnership  Is  dissolved  by  death  of  om 
d  its  members,  the  settlement  of  its  businsss 
alFalrs  belongs  to  tlie  surviving  partners,  and 
it  becomes  their  duty  to  make  settlemoit  wlO- 
out  delay,  and  acconnt  to  the  legal  representa- 
tivee  of  the  deceased  partner. 
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8.  EXZCUTOBS  AND  Adhinibtkatobs  4=»202 
&)  —  Death  of  Pabtneb  —  GoHTinGBNT 
GiAzus  or  SUBViviHo  Pabtnebb— Accohnt- 
mo. 

In  TieW  of  Gomp.  Lews  1017.  H  7671,  7724, 
contiD^at  'dainiB  hj  anrvivlng  pRitners  asalnat 
estate  of  deceased  partner  cannot  be  settled 
without  an  aceoontlng. 

■4.  EXBOUTOBS  AVD  Adhinistbatobs  4s»285— 

DisiBiBimtiR  or  SnA-m  —  "CoifTiKOBNT 

Ouiu**— Patmbnt  into  Coubt. 
A  "contingent  daim,"  within  Comp.  Lews 
1917,  I  7671,  providing  that  contingent  claim 
against  an  estate  must  be  paid  into  court  and 
there  remain  to  l>e  paid  over  to  the  party  when 
he  becomes  entitled  thereto,  or  to  be  distributed, 
as  the  circumstances  of  the  case  require,  does 
not  include  a  claim  of  the  snrviving  partner 
against  the  estate  of  a  deceased  partner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Oontin- 
gent  Claim.] 

5.  Pabtnebshif  €=9813— Death  or  Pabtheb— 

SETTLZlfBNT  OF  FaBTNEBSHIP  AFFAIBS. 
In  the  settlement  of  debts  due  surTiving 
partners  for-payments  of  partnen^ip  indebted- 
ness after  di8Soluti<Hi  of  partnership  by  the 
death  of  a  partner,  the  partnership  may  be 
treated  as  an  entity  distinct  from  its  members. 

6.  Pabtrebbhip  d^249— Bblation  of  Pabt- 

NEBS— FiDUCIABT  REIA.TIORSHIP. 
The  relati<Hi  of  partners,  as  between  them- 
sdves,  is  a  fiduciary  relationship  of  trustee 
and  cestui  que  trust,  and  this  fiduciary  relation- 
riup  exists  between  the  snrriving  partner  and 
the  legal  representattves  of  a  deceased  partner. 

7.  PaBTKBBSHIP  «S3251  —  SUBVIVINe  Pabt- 
NBB  AS  ADlilNISTBATOB. 

If  the  surviving  partner  dies  before  the  part* 
nership  business  ia  settled,  the  duty  of  closing 
up  the  partnership  business  and  account  under 
Comp.  Laws  1917,  f  7724,  devolves  on  bis  legal 
reprraentative. 

8.  Executors  and  Aduihistbatobs  «=»225 

(8)— PABTNEBSniF  —  CliAZHB  OF  SUBVIVZHO 

Pabtneb^Laches. 
Where  surviving  partners  paid  partnership 
debts  without  filing  claim  against  estate  of  de- 
ceased partner,  and  retained  partnership  prop^ 
erty  expecting  to  sell  when  they  would  receive 
a  price  adequate  to  pay  partnership  debts,  sudi 
delay  did  not  estop  the  executors  of  the  snr- 
Tiring  partners  from  interposing  claim  for 
partnership  debts  paid  upon  action  for  partition 
of  partnership  property,  by  executor  of  first 
deceased  partner,  where  delay  did  not  prejudice 
the  estate  of  the  deceased  partner,  notwithstand- 
ing Comp.  Iaws  1S17,  U  7645,  7648^  7665,  and 
7671.1 

Appeal  from  District  Court,  Sail  Lake 
County;  Harold  M.  Stephens,  Judge. 

Action  by  William  G.  Sharp  and  others, 
as  executors  of  the  will  of  John  Sharp,  Sr., 
deceased,  against  John  N.  Sharp  and  others, 
executors  oi  the  will  of  John  Sharp,  Jr.,  de- 
ceased, and  others,  In  which  defendants 


filed  a  counterclaim.  Judgm^t  for  plaintiff^ 
and  dismlsaal  of  defendants'  counterclaim, 
and  defendants  appeaL  Reversed,  with  di- 
rectlfms. 

-  Toung  &  Moyle,  ot  Salt  Lake  01^,  for 
appellants. 

WUUama  A  WilllaniB,  of  Salt  Lake  Olty, 
for  respondents. 

CORFMAN,  a  J.  This  was  an  action 
brought  by  the  plaintiffs  In  the  district  court 
of  Salt  Lake  county  for  the  partition  of  cer- 
tain real  property,  mineral  land,  situated 
near  the  town  of  Bingham,  in  said  county. 
All  of  the  parties  originally  interested  in 
the  property  are  deceased,  and  the  parties 
to  the  action  are  the  executors  of  their  re-  , 
spectlv^  estates. 

The  complaint,  in  substance,  alleges :  That 
John  Sharp,  Jr.,  died  seized  of  lot  No.  205, 
the  Golden  Era  mining  claim,  containing  an 
area  of  3.93  acres;  that  during  their  llfe-^ 
time  John  Sharp,  Sr.,  and  his  two  sons, 
John  Sharp,  Jr.,  and  James  Sharp,  on  Sep- 
tember 24,  1889,  entered  into  a  written 
agreement  and  declaration  as  follows: 

"First.  That  we  are  partnws  and  Joint  own- 
ers in  all  the  property  we  hold  in  our  joint  or 
several  names,  or  otherwise,  excepting  onr  home- 
steads, which  are  hereinafter  described.  Said 
properties  so  held  Jointly  consist  of  lands  and 
appurtenances,  money,  stocks,  bonds,  and  other 
personal  pn^wrty,  whether  in  tiiis  territory  or 
elsewhere;  and  sudi  ownership  of  said  joint 
property  is  In  the  proportion  fc^owlng,  to  wit: 
The  said  John  Sharp  ot  all  said  partnership  or 
joint  property  is  owner  of  an  undivided  one-half 
thereof,  and  said  John  Sharp,  Jr.,  and  the  said 
Jamas  Sharp  are  the  owners  of  the  other  un- 
divided one-half  of  said  joint  property;,  and 
each  of  them,  the  said  John  Sharp,  Jr.,  and 
James  Sharp  hold  and  own  the  following  pro- 
portions, viz.  John  Sharp,  Jr.,  %  of  said  un- 
divided  one-half,  and  James  Sba^  %  of  said 
undivided  one-balf.  And  we  and  each  of  us 
agree  to  hold  the  same  as  partners  and  joint 
tenants  during  our  lives  and  untU  tke  decease 
of  one  or  more,  vAen  the  partnerthip  property 
ia  to  he  appraised  and  divided  in  the  propor- 
tion* aforettUd.  And  in  case  of  the  death  of 
either  of  us  the  children  of  the  one  deceased 
shall  inherit  his  share.  Our  homesteads  now 
occupied  by  as,  respectively,  or  onr  families, 
and  which  are  not  Joint  or  partnership  prop- 
erty, are  owned  and  described  as  follows,  to 
wit:   [D«crihing.l   •   •   • "   (Italics  oura.) 

"And  it  is  turtbw  mutually  agreed  between 
UB  that  during  the  continuance  of  this  partno-- 
ship  that  our  respective  families  and  ourselves 
will  live  from  the  proceeds  and  Income  ot  our 
joint  property  and  joint  earnings,  and  no  ac- 
count will  ever  be  taken  thereof;  and  upon  the- 
diasolutim  of  the  copartnership  the  joint  prop* 
erty  will  be  dirided  as  aforesaid  with  regard 
to  the  amount  used  by  dther  ot  as." 

The  prayer  Is  for  partition  by  sale  of  the 
Golden  Era  mining  dalm,  and  that  the  pro-' 


^CSFor  other  cams  see  same  topic  and  KBT-NUMBBR  In  ell  Ker-Numbsred  Dlceets  and  Indues 
■Bamlltim  v.  Dooly,  IB  Utab,  l»,  «  Fao.  Ttt, 
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ceedfl  thereof  be  dtstrlbated  according  to 
the  respective  Interesto  of  the  parties. 

The  amended  answer  of  the  defendant  ex- 
ecutors for  the  estate  of  John  Sharp,  Jr., 
deceased,  admits  all  the  allegations  of  the 
complaint,  eicept  It  is  denied  that  the  estate 
of  John  Sharp,  Sr.,  has  any  interest  in  the 
Golden  Bra  mining  claim,  other  than  as  in- 
terested In  the  partnership;  it  is  also  af- 
firmatively alleged  that  the  copartnership 
affairs  have  not  been  settled  nor  the  debts 
and  obligations  thereof  paid.  It  Is  further 
alleged,  by  paragraphs  nmnbered  VII,  VIII, 
and  IX  of  the  answer,  that  the  estate  of 
John  Sharp,  Sr.,  deceased,  has  not  accounted 
to  the  estate  of  John  Sharp,  Jr.,  deceased, 
for  large  sums  of  money  paid  out  by  the 
latter  estate  oa  account  of  said  partnership 
debts  and  obligations,  as  fully  set  forth  by 
TOunterclatm,  which  said  sums  are  in  excess 
of  the  amount  likely  to  be  received  from  the 
•ale  of  the  said  mining  claims;  further, 
that  at  the  time  of  the  death  of  John  Sharp, 
Sr.,  there  was  standing  In  his  name  real 
property  consisting  of  an  undivided  one-half 
Interest  In  2,400  acres  of  coal  lands  located 
in  Emery  county,  and  that  the  estate  of  John 
Sharp,  Sr.,  has  not  accounted  for  the  pro- 
ceeds derived  therefrom,  ctmsistlng  of  19,312 
shares  of  the  capital  stock  of  the  San  Rafael 
Coal  Company,  a  corporation,  and  that  no 
part  of  the  proceeds  from  the  sale  of  said 
mining  claim  should  be  paid  to  plaintiffs 
until  plaintiffs  account  to  defendants  for 
said  coal  lands  or  the  proceeds  derived  there- 
from, and  until  settlement  and  accounting 
Is  had  of  all  matters  set  forth  in  defendants' 
counterclaim. 

The  defendants'  counterclaim,  which  Is  by 
way  of  answer  as  well,  after  alleging  the 
same  affirmative  matters  set  forth  In  the 
complaint  ,wlth  respect  to  the  representative 
capacity  of  the  parties  to  the  action  and  for 
the  sale  of  the  Golden  Era  mining  claim, 
and  also  the  affirmative  matters  set  forth 
in  the  answer,  alleges  that  the  partnership 
reSatlons  of  John  Sharp,  Sr.,  John  Sharp, 
Jr.,  and  James  Sharp  were  entered  into  in 
1869,  and  that  the  written  declaration  and 
agreement  set  forth  in  the  complaint  was 
made  in  1889  In  order  that  they  might  have 
th^r  said  relationship  and  their  respective 
interests  dedared  by  memorandum  In  writ- 
ing. In  addition  thereto  it  Is  alleged  that 
the  partnership  relations  continued  until  the 
deaUi  of  John  Sharp,  Sr. ;  that  prior  to  the 
death  of  John  Sharp,  Sr.,  the  copartners  had 
incurred  certain  indebtedness,  and  had  sign- 
ed, in  behalf  of  said  copartnership,  certain 
obligations  which  were  unpaid  at  the  time 
of  death  of  said  John  Sharp,  Sr.,  and  suit 
had  been  brought  In  the  district  court  for 
Salt  Lake  county  for  the  collection  of  said 
indebtedness ;  that  a  Judgment  was  render- 
ed In  said  action  on  or  about  November  4, 
1896,  against  the  defendants,  including  the 
copartnership,  for  the  sum  of  $26,318.72. 


with  Interest  and  costs;  tliat  afterwards. 
Id  April,  1898,  James  Sharp  and  John  Sharp, 
Jr.,  being  the  surviving  partners  of  the  part- 
nership, for  the  benefit  of  the  ct^rtnership 
and  to  relieve  it  from  the  said  Judgment 
without  any  further  consideration,  indorsed 
certain  notes  aggregating  $23,000,  and  con- 
veyed certain  real  property  owned  by  them 
Individually  as  security  for  the  payment 
thereof,  all  for  the  benefit  of  the  cc^artuer- 
ship,  and  thereupon  said  Judgment  was  can- 
celed; that  afterwards  suit  was  brou^t  in 
the  district  court  for  Salt  I^e  county  by 
the  Deseret  Savings  Bank  against  James 
Sharp  and  John  Sharp,  Jr.,  and  others  for 
the  collection  of  said  notes,  and  a  judgment 
was  duly  rendered  in  December,  1904, 
against  John  Sharp,  Jr.,  and  the  executors 
of  the  estate  of  James  Sharp,  in  their  rep- 
resentative capacity,  for  the  sum  of 
$24,690.42,  with  interest  and  costs,  and  the 
security  given  by  said  John  Sharp,  Jr.,  and 
James  Sharp,  as  aforesaid,  .was  sold  by  or- 
der of  court  for  $12,726.10,  and  aald  sum  was 
credited  on'^id  Judgment ;  that  oh  February 
18,  1905,  a  deficiency  judgment  was  rendered 
against  J(^  Sharp,  Jr.,  for  the  sum  of 
$4,000.88,  which  waa  afterwards  paid  by  John 
Sharp,  Jr.;  that  the  total  amount  procured 
from  the  sale  of  securities  of  said  John 
Sharp,  Jr.,  and  paid  by  him  for  the  benefit 
of  said  copartnership,  aggregates  $8,437.31. 
It  Is  further  alleged  that  no  settlement  has 
been  made  or  accounting  had  of  any  of  said 
items,  and  nothing  has  been  paid  thereon; 
that  after  an  accounting  and  settlement  Is 
had  by  said  copartnership  there  will  be  no 
assets  above  the  llabUlties  ot  said  copart- 
nership, and  that  the  copartnership  assets 
will  be  insufficient  to  compensate  the  estates 
of  the  respective  defendants  for  the  amounts 
paid  out  as  aforesaid.  It  is  further  alleged 
in  the  counterclaim  that  a  large  part  and 
nearly  all  of  the  property  of  the  estate  of 
John  Sharp,  Sr.,  has  already  been  distrib- 
uted to  devisees,  and  In  case  proceeds  from 
sale  of  the  Gcriden  Eh*a  mining  claim  are 
paid  to  plalntlfFs  they  will  pass  beyond  the 
control  ol  the  court;  that  it  Is  necessary. 
In  order  to  avoid  a  multiplicity  of  suits, 
that  any  proceeds  derived  from  the  sale  of 
any  assets  belraglng  to  the  partnership 
should  be  applied  to  the  payment  of  any  In- 
debtedness owing  or  obligations  Incnrr^  by 
said  partnership,  including  the  reimburse- 
ment of  any  members  of  the  partnership  for 
any  amounts  paid  out  by  them  for  the  bene- 
fit of  said  partnership,  before  any  dlstrlbu- 
tioa  of  the  assets  should  be  made  In  case  it 
be  determined  there  are  assets  above  liabil- 
ities. It  is  also  alleged-  in  the  counterclaim 
that  notice  to  creditors  was  duly  publlEftied 
In  the  estate  of  John  Sharp,  Jr.,  to  present 
claims,  and  that  time  therefor  lapsed  in 
1016,  and  that  plaintiffs  at  no  time  prior  to 
bringing  suit  presented  any  claim.  Defend- 
ants pray  "for  an  order  for  the  sale  of  said 
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Goldm  iBrft  ^Ktinlng  daim,  and  that  the  pro- 
ceeds theretran  be  applied  to  the  payment  of 
the  obUgatlona  of  the  copartnership ;  that  a 
final  settlemott  accounting  be  had  of  said 
partnership  affair^  and,  In  case  It  shall  be 
deoned  necessary,  that  all  partnership  as- 
sets be  disposed  oi,  and  the  proceeds  darir- 
ed  tbere&om  applied  to  the  payment  of  its 
obUeations,  and  in  case  there  is  a  surplus 
that  It  be  distributed  in  accwdance  with 
the  rights  of  the  parties  to  said  partnership ; 
that  the  amount  due  defendants  and  the 
othw  parties  to  this  suit,  If  any,  be  detav 
mined  and  paid."  Defendants  also  pray 
for  general  relief. 

The  defendants,  execoton  of  the  estate 
ct  James  Sharp,  deceased,  made  answer  and 
counterclaim  ct  like  purport  and  eOecU  and 
the  procedure  orders  and  Judgment  of  the 
district  court  w^th  respect  thereto  are  prac- 
tically the  same.  Therefore  the  answers  of 
the  defendants,  re^ectlrely,  will  be  herein- 
after referred  to  and  regarded  as  one. 

Ui>oD  the  appllcatl(Hi  of  the  plaintiffs  all 
the  matters  contained  in  paragraphs  VII, 
VIII,  and  IX  of  the  amended  answer  were 
stricken  out  by  the  trial  court  as  Irrderant 
and  redundant.  A  d^unrrer  interposed  by 
I^intlffs  to  the  counterclaim,  on  the  ground 
that  It  did  not  state  foots  sufficient  to  con- 
stitute a  cause  of  action,  was  sustained  with 
leave  to  amend,  Thereafter,  the  defendants 
having  failed  to  amend  their  answer,  upon 
the  application  of  the  plaintiffs  the  court 
made  and  entered  its  findings  of  fact,  con- 
<9u8lonB  of  law,  and  rwidered  Judgm^t  on 
the  pleadings  in  acovdance  with  the  prayer 
of  the  plalntlfW  complaint,  and  made  an 
order  dismissing  the  defendants*  connter- 
dolm. 

It  Is  of  these  ordos  and  Judgment  that 
defendants  complain  on  appeal. 

In  our  statement  of  the  case  we  hare  en- 
deavored to  set  f(nth  only  so  much  of  the 
pleadings  of  the  respective  parties  as  may 
be  necessary  for  a  prcq;»er  oon^deratlon  of 
the  questions  lnr<dred.  The  respective 
lights  of  the  parties  under  tile  xrieodlngs  are 
rendered  somewhat  ocxnplex  and  difficult  to 
determine  by  reastm  ot  the  fact  that  there 
Is  no  oU^titHL  in  the  onnplalnt  or  answer, 
indudlng  the  counterdalm,  as  to  when  any 
of  the  parties  to  the  omtroveray  died,  or  as 
to  when  their  respective  wills  were  admitted 
to  probate,  or  their  legal  r^resoitatlvee  em- 
powered to  act  Furthw,  the  complaint  Is 
sllait  as  to  when.  If  ever,  doe  notice  to  the 
credltMS  of  3obn  Sharp,  Sr.,  was  glvoi.  As 
to  the  d^mdants,  It  is  alleged  by  .way  of 
answer  tiiat  in  the  matter  ot  the  estate  of 
John  Sharp,  Jr.,  deceased,  notice  was  glvoi 
to  creditors  to  ivesent  thdr  dalma  as  late  as 

♦•on  or  before  day  of  1916,"  and 

that  no  dalms  were  presented.  The  plead- 
ings of  the  req;>ectlve  parties  are  also  silent 
as  to  whether  or  not  an  accounting  of  the 


partnership  affairs  was  ever  demanded  m 
the  part  of  any  Interested  party. 

It  appeare  from  the  pleadings  that  the 
entire  assets  of  the  copartnership  consists- 
of  priqierty  against  which  there  are  no  liens, 
and  that  there  are  no  unsatisfied  partner- 
ship obligations  or  daims  of  any  nature,  ex- 
cept the  daims  of  the  defendants  for  debts 
and  obligations  paid  and  dischai^^ed  by  sur- 
viving partnero  for  the  benefit  of  the  i»irt- 
nerahlp  property  subsequent  to  the  death  of 
John  Sharp,  Sr.,  and  the  ctmseqnent  dissolu- 
tion of  the  copartner^p,  and  that  all  of  the 
interested  parties  are  before  the  court  In  a 
representative  capadty. 

[1]  Therefore  we  can  see  no  legal  objec- 
tlmi  to  a  sate  being  made,  on  accounting 
had,  and  the  xnnceeds  of  sale  distributed 
equitably  to  the  estates  of  the  deceased 
inrtners  in  accordance  with  their  respective 
rights,  under  the  ordera  of  the  district  court 
In  this  action.  It  appean  that  the  plalntUb 
asked  tw  and  the  court  ordered  a  sale  and 
distribution  of  oviy  a -part  of  the  partner- 
ship property  among  the  several  estates  with- 
out any  accounting.  The  defendants  called 
for  a  sale  ot  all  the  partnership  property, 
an  accounting,  and  a  distribution  of  the 
proceeds  between  the  respective  estates  of 
the  deceased  partners. 

[2]  Vniee  the  provisions  oi  the  Probate 
Ck>de  (Comp.  Laws  1917.  I  7724  [391S]).  ordi- 
narily, when  a  partn«shlp  Is  dissolved  by 
death  of  one  of  its  members,  the  settlootieht 
of  its  bndness  affaire  bdongs  to  the  surviv- 
ing partners,  and  it  becomes  tlidr  duty  to 
make  settlem«it  without  dday,  and  account 
to  the  legal  representatives  of  the  deceased 
partner.  In  the  case  at  bar  the  surviving 
partners,  for  some  reasw  unexplained,  foil- 
ed to  exercise  the  right  accorded  them  by  the 
statute,  and  It  does  not  appear  that  any  in- 
toested  partf  called  upon  them  to  do  so 
befcwe.the  commencemoit  of  this  action.  In 
view  of  the  relationdilp  of  the  parties  and 
the  character  of  the  partnership  property, 
we  think  it  can  safdy  be  assumed  that  the 
parties  interested  preferred  to  ^eter  a  set- 
tl«nCTt  of  the  partnership  business  until 
such  a  time  as  the  mining  prop^y  and  In- 
terests might  be  disposed  of  advantageously 
and  tor  their  mutual  benefit.  Undw  the 
facts  and  circumstances,  as  shown  by  the 
pleadings  of  the  respective  parties,  we  think 
the  district  court  had  Jurisdiction  of  the 
parties  and  the  subject-matter,  and,  upcHi 
a  proper  showing  being  made,  the  court  had 
the  right  to  order  a  partition  by  sale  of  the 
partn»«hlp  property,  and  accounting  if 
needs  be,  and  the  proceeds  of  aaie  distribut- 
ed to  the  estates  of  the  deceased  partners, 
equitably  and  In  accordance  with  thdr  re* 
specdve  r^ts  under  the  partnership  agree- 
ment 

As  has  been  pointed  out,  the  defendants, 
by  their  answer  and  counterdaim,  sou^t 
for  a  sale  ot  all  the  partnership  property 
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and  an  accounting  predicated  on  the  allega- 
tions of  their  answer  and  counterclaim  that 
prior  to  the  death  of  John  Sharp,  Sr.,  the 
~partn««hlp  had  Incurred  certain  indebted- 
ness remaining  unpaid  at  the  time  of  his 
death,  and  that  si^sequeatly  this  indebted- 
ness bad  been  paid  and  disdiarged  by  the 
snrrlTlng  partners  for  the  benefit  of  the 
partnership  Interests.  Ihe  relief  thus  sought 
for  was  denied  the  defendants  on  the  grounds 
(1)  that  the  claim  of  the  dtfendants  was 
stale  and  Inequitable,  and  (2)  that  it  was 
not  presented  In  time  tor  allowance  against 
the  estate  of  John  Sbaxp,  Sr.,  pursuant  to 
Gomp.  Laws  1917,  |  7648  (3851),  7656  (8858), 
and  7671  (3874). 

For  our-  conrenlence  we  will  ^scuss  the 
contmtlon  made  by  the  plaintiffs  and  tlie 
rulings  of  tbb  trial  court  In  the  reverse 
order. 

(A)  Was  it  necessary  for  the  surviving 
partners  to  present  th^r  claims  in  the  mat- 
tor  of  the  estate  of  John  Sharp,  Sr.,  the  de- 
ceased partner? 

The  statutory  provisions  of  our  Probate 
Oode.  with  reference  to  presentation  of 
dalms  against  estates  deceased  persons, 
Including  the  above  references,  provide  as 
follows: 

"Sec  7645  (3848).  Every  executor  or  admin- 
istrator must,  immediatdy  after  his  appoint- 
ment, cause  to  be  published  a  notice  to  the 
creditmv  of  the  decedent.  •  • 

"Sec  7648  (3851).  All  claims  arlring  upon 
ctntracts.  whether  the  same  be  due,  not  due,  or 
contingent,  must  be  presented  within  the  time 
limited  in  the  notice,  and  any  claim  not  present- 
ed is  barred  forever.   •   •   * " 

"Sec.  7655  (3858).  No  holder  of  any  claim 
against  an  estate  shall  maintain  aoj  action 
thereon  unless  the  claim  is  first  presenteil  to 
the  executor  or  administrator,  except.  •   •   *  " 

"Sec  7671  (S874).  If  there  Is  any  daim 
•  •  •  contingent  •  •  •  the.amonnt  there- 
of or  such  part  of  the  same  as  the.  bolder 
would  be  entitled  to  if  the  claim  w»e  •  •  * 
established,  or  absolute,  must  be  paid  into  the 
court  and  there  remain  to  be  paid  over  to  the 
party  when  he  becomes  entitled  thereto,  or  if 
he  fails  to  establiBb  his  claim,  to  be  paid  over  or 
distributed  as  the  circumstances  of  the  casa  re- 
quire" 

'  18-1]  As  heretofore  pointed  out,  the  pro- 
ceedings in  this  case  are  silent  as  to  when 
John  Sharp,  Sr^  died.  There  is  absolutely 
no  allegation  as  to  the  dates  when  his  will 
.was  admitted  to  probate,  when  the  executors 
were  appointed,  when  they  qoallfled,  '  or 
when,  If  ever,  any  notice  was  given  to  cred- 
itors to  present  their  claims.  A  careful 
reading  of  section  7671  (3874)  in  connection 
with  section  7724  (3918),  heretofore  referred 
to,  convinces  us  not  only  of  the  ntter  Im- 
practicability of  presenting  the  contingent 
claims  of  surviving  members  of  an  unset- 
tled partnership  business  against  the  estate 
of  a  deceased  partner  without  an  accounting, 
but  that  the  term  "contingent  claim,"  as  em- 


ployed and  used  In  section  7671  (3874),  was 
not  intended  to  have  any  application  In  case 
of  dlKolutton  ot  a  partnership  by  death  of 
<me  ot  its  members  la  the  winding  up  and 
settlement  of  Its  affairs.  Moreover,  the  de> 
fendants  In  this  action  are  se^ng  nothing 
more  than  a  settlement  oi  partnership  af- 
fairs as  distinguished  from  a  demand  for 
judgment  against  the  personal  estate  of  a 
deceased  partnw.  The  relief  asked  for  is 
against  the  partnership,  and  is  nothing  more 
than  that  partnership  property  shall  be  sub- 
jected to  the  payment  of  partnership  debts 
and  obligations.  To  that  extent,  at  least,  we 
think  the  partnership  may  be  regarded  and 
treated  as  an  entity  distinct  from  its  mem- 
bers. Thoefore  the  rights  of  the  partners 
inter  se  should  be  worked  out  through  the 
partnership  relation. 

[I]  Tbe  relation  of  partners  as  between 
themselves  is  a  fiduciary  one,  that  of  trustee 
and  cestui  que  trust,  and  this  fiduciary  re- 
lationship exists  between  the  surviving  part- 
ner and  the  le«Bl  representatives  of  the  de- 
ceased partner.  Our  statute  makes  it  the 
duty  of  the  surviving  partner  to  dose  up  the 
partnerEdiip  business  and  account  to  the 
representative  of  the  deceased  partner. 

[7]  If  the  survliing  partner  dies  before 
the  partnership  business  is  settled,  the  duty 
devolves  upon  his  legal  representative.  Qal- 
bralth  V.  Tracy,  153  111.  54,  38  N.  B.  937, 
28  U  R.  A.  12»,  46  Am.  St  Rep.  867.  Part- 
nership real  estate,  for  the  purposes  of  set- 
tlement of  the  partnership  business,  is  re- 
garded in  equity  as  personalty.  Undley  on 
Partnership  {2d  Ed.)  pp.  764,  765,  and  notes. 
After  partnership  debts  and  liabilities  are 
paid  and  discharged,  then,  and  not  until 
then,  the  remainder  goes  to  the  heirs  and 
devisees.  20  B.  C.  L.  76.  In  the  case  at  bar 
all  the  parties,  by  their  pleadings,  have  ex- 
pressly relied  upon  a  partnership  contract 
expressly  declaring  the  realty  sought  to  be 
partitioned  partnership  property.  From  the 
standpoint  of  Justice  and  equity  we  can  see 
no  clear  way  for  either  party  to  claim  a 
speddc  Interest  therein  until  an  accounting 
Is  had  and  the  Just  debts  and  liabilities  of 
the  partnership  are  [raid  and  discharged. 
While  the  procedure  with  respect  to  parti- 
tioning of  real  property  In  our  Jurisdiction 
is  special  and  defined  by  statnte,  the  district 
court,  In  which  the  action  Is  brought.  Is 
clothed  .with  general  equity  powers,  and  the 
nature  of  the  case  Is  such  that  the  court 
cannot  In  partitioning  do  complete  Justice 
between  the  parties  before  It  in  any  other 
way  than  by  ordering  an  accounting  of  part- 
nership affairs. 

(B)  Is  the  claim  set  fMth  tn  the  counter- 
claim barred  by  laches? 

Although  laches  Is  not  expressly  pleaded 
in  the  case  at  bar,  the  plaintiffs  contend  that 
It  appears  upon  the  face  of  the  answer  and 
coimterclatm  of  the  defendants,  and  there- 
fore the  question  Is  raised  by  their  demur- 
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rer;  citlog  BeU  v.  Hndaoo,  73  Cat.  285,  14 
Pac  791,  2  Am.  St.  Rep.  791;  Lanadale  v. 
Smith,  106  U.  S.  391,  1  Sup.  Ct  350,  27  L. 
Ed.  219.  Let  it  be  conceded  tliat  the  ques- 
tion ot  laches  may  be  raised  on  demurrer, 
we  think  the  cases  cited  may  be  very  read- 
ily dtBttognlahed  from  the  case  at  bar. 

In  the  Bell  Case,  relied  (m  by  plaintiffs, 
the  facts  were:  The  partners  had  carried 
on  a  partnership  boslness  from  1849  until 
the  death  of  one  of  the  partners,  John  A. 
Bell,  In  1869,  at  whidi  time  there  belonged 
to  the  firm  "a  laige  amount  of  personal 
property,  consisting  of  etock,  beef  cattle, 
horses    and    mares,   *   •   •   real  estate 

•  •    •   in   the   names   of ,  the  partners, 

•  •  •  notes  and  other  demands,  •  •  • 
besides  other  pro[)erty  to  the  plaintiff  un- 
known." No  administration  was  had  upon 
the  estate  of  John  A.  Bell  until  June  3,  1886, 
during  which  time  the  surviving  partner 
continued  in  possession  of  all  the  aforesaid 
property,  disposing  of  it  as  his  own  and  as 
he  saw  fit  The  surviving  partner  died  in 
1885,  and  suit  was  brou^t  for  an  accounting 
against  the  executors  of  the  estate  of  Wil- 
liam M.  Bell,  the  surviving  partner.  The 
trial  court  held  that  the  fact  that  they  delay- 
ed until  the  death  of  the  surviving  partner, 
a  period  of  25  years,  their  action  was  stale. 

The  Lensdale  Case  did  not  involve  the 
settlement  of  a  partnership  business,  but 
Is  Illustrative  that  demurrer  will  He  to  a 
complaint  seeking  relief  46  years  after  the. 
cause  of  action  arose  involving  title  to. 
and  claiming  an  interest  in,  real  proi>erty. 

In  the  cases  dted  by  plaintiffs,  and,  as  we 
think,  practically  all  of  the  cases  where  the 
doctrine  of  ladies  has  been  applied  by  the 
courts,  it  appeared  on  the  face  of  the  com- 
plaint that  by  reason  of  lapse  of  time  prej- 
udicial changes  had  taken  place  in  the  con- 
diti(H)s  or  relations  of  the  property  to  the 
parties,  or  the  parties  had  been  prejudiced 
by  loss  of  testimony  or  Inability  to  make 
proof  of  the  dianged  conditions  of  the  prop- 
erty or  Its  relation  to  the  parties. 

In  the  case  at  bar  .we  can  readily  appreci- 
ate that  all  parties  concerned  In  the  mining 
Iiroperty  and  Interests  involved  may  well 
have  cmsldered  that  it  was  to  their  mutual 
advantage  to  keep  and  hold  the  partnership 
property  until  It  would  command  a  price 
adequate  to  pay  and  discbarge  the  partner- 
ship debts  and  liabilities,  and  If  in  the 
meantime  the  surviving  partners  paid  and 
discharged  the  debts  and  UabllitlM  out  of 
their  personal  means  In  order  to  benefit  the 
partnership  business  and  preserve  its  proi^ 
erty,  then,  we  think,  before  the  plaintiffs 
sbould  be  permitted  to  share  in  the  benefits 
thus  derived,  they  should  be  held  to  give 
recognition  to  the  demands  of  the  defendants 
for  an  accounting. 

From  the  face  of  the  pleadings  In  this  ac- 
tion there  has  been  practically  no  change  In 
the  condition  of  the  property;  the  relations 


of  both  the  plaintiffs  and  the  defendants  to 
it  are  precisely  the  same.  The  claims  of  the 
defendants,  as  set  forth  In  their  answer  and 
counterclaim,  are  founded  on  alleged  facts 
plainly  susceptible  of  satisfactory  proof. 
The  plaintiffs  are  not  prejudiced  by  the  lapse 
of  time.  On  the  other  hand,  if  the  facts 
alleged  are  true — and  for  the  purpose  of 
passing  on  the  sufficiency  of  the  counterclaim 
of  the  defendants  they  must  be  so  taken — 
then  the  plaintiffs  have  been  benefited  by  the 
lapse  of  time,  and  It  would  be  manlfesUy  in- 
equitable and  unjust  to  permit  them  to  share 
In  the  partnership  property  Invtdved  In  this 
action  without  sharing  In  the  burdens  as- 
sumed by  the  defendants  in  clearing  It  from 
debts  and  liabilities  to  which  it  might  have 
been  subjected  by  creditors  of  the  partner- 
ship. Quoting  from  plaintiffs*  brief,  citing 
Wilson  T.  Wilaon  et  aL,  41  Or.  408,  €9  Pac 
923: 

"If  by  the  lnt3be»  and  delay  tii  the  complain- 
ant it  has  become  doubtful  whether  adverse  par- 
ties can  command  the  evidence  necessary  to  a 
fair  presentation  of  the  case  on  tbdr  part,  or  if 
it  appears  that  ttiey  have  been  deprived  of  any 
such  advantages  they  might  have  had  If  the 
claim  had  been  seasonably  insisted  upon,  or 
before  it  became  antiquated,  or  if  they  be  aab- 
Jected  to.  any  hardship  that  might  have  been 
avoided  by  reasonably  prompt  proceedings,  a 
court  of  eQoity  wOl  not  interfere  to  give  te- 
lief,  bnt  will  remain  passive.  *  *  *  IF,  how- 
ever, upon  the  other  hand.  It  clearly  appears 
that  lapse  of  time  has  not  in  fact  changed  the 
conditions  and  relative  positions  of  the  parties, 
and  that  they  are  not  materially  impaired,  and 
there  are  peculiar  circumstances  entitieid  to 
consideration  as  excusing  the  delay,  the  court 
wIU  not  deny  the  appropriate  relief,  although  a 
strict  and  nnqaallfled  application  of  the  rule  oi 
limitatlonB  would  seem  to  nquire  it.  Every 
case  is  governed  chiefly  by  its  own  drcnm* 
stances." 

To  the  same  effect  are  Clay  t.  Freeman, 
118  U.  S.  97,  e  Sup.  Ct  964,  30  L.  Ed.  104 ; 
Stevens  v.  Orand  Central  Min.  Oo^  138  Fed. 
28,  67  O.  C.  A.  284;  Ryason  v.  Dnnt^,  164 
Ind.  85,  73  N.  E.  74 ;  Shearer  v.  Hutterische 
Bruder  Gemelnde,  28  S.  D.  509,  134  N.  W. 
63 :  London  &  San  Francisco  Bank  v.  Dexter 
Horton  &  Co.,  126  Fed.  593,  61  C.  G.  A. 
515;  Hamilton  v.  Dooly.  1£  Utah.  290.  49 
Pac.  769. 

[I]  As  we  view  this  case,  upon  the  face  of 
the  pleadings,  plaintiffs  have  suffered  no 
prejudice  by  lapse  of  time,  mie  property 
involved  has  been  held,  concededly,  as  part- 
nership property.  The  plaintiffs  Invoke  the 
aid  of  the  court  with  req^ect  to  the  parti- 
tioning of  the  Qolden  Era  mining  claim  on 
the  ground  that  It  has  been  held  In  trust  by 
the  defendants,  under  a  partnership  agree- 
ment, for  the  benefit  of  an  unsettled  coiMtrt- 
nershlp.  Under  all  the  circumstances,  as  ap- 
l^ra  from  the  face  of  the  defendants'  an- 
swer and  counterclaim,  we  do  not  think  tiie 
relief  sought  for  ought  to  be  denied  nor  their 
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counterclaim  dismissed.  We  are  of  the  opln- 
lon  that  tbe  trial  court  committed  error  In 
strildng  oat  tbe  matters  alleged  In  para- 
graphs numbered  VII,  Till,  and  IX  of  de- 
fendants' answer;  that  the  plalntUte'  de- 
mnrfer  to  the  amended  counterclaim  should 
hare  berai  overruled  and  the  counterclaim 
pemdtted  to  stand. 

It  follfiws  that  the  orders  of  Uie  district 
court  above  referred  to  dionld  be  vacated 
and  set  aside,  and  the  Judgment  as  rendered 
on  the  pleadings  reversed  and  vhcated,  in 
so  far  as  It  denies  ttie  di^wdants  an  ac- 
counting of  partnership  alfalra  and  the  reli^ 
aoui^t  for  by  their  counterclaim  relating 
to  partnership  affairs.  With  req;)ect  to  the 
order  of  sale  of  the  Goldm  Era  mining  claim, 
the  Judgment  may  stand.  It  Is  so  ordered. 
Costs  to  be  paid  out  of  the  partnership 
estate. 

FBICB:,  WEBER,  GIDEON,  and  THUR- 
UAN,  33^  concur. 


(U  Utah,  345) 
ANDERSON  v.  CERCONBJ.    (No.  332«.) 

(Supreme  Court  of  Utah.   April  12.  1919.  On 
Application  for  Beheailng,  May  7,  1910.) 

1.  Husband  and  Wife  «=»126(4)— Pbopebtt 

PCBCHASED  BT  JOINT  EaBNINQS. 
Property  pnrchaaed  from  the  joint  eamingB 
of  hoaband  and  wife,  the  wife's  contribatioD  of 
wrvices  connstlog  In  her  looking  after  the  hoose 
and  ehildren  while  lie  transacted  badness  oat- 
side,  belongs  to  the  husband,  subject  only  to  such 
Interest  as  the  law  gives  the  wife  In  the  hus- 
band's property. 

2.  Husband  and  Wife  «=»49%(7)— Pbesumi^ 
TION  OF  Got— Title  in  One  to  Pbopbbtt 

PUBCHASED  BT  FUNDS  OF  AnOTHEB. 
The  equity  rule  that,  where  property  is 
purchased  with  the  money  or  assets  of  one 
Iterson  and  the  title  thereto  is  taken  in  the  name 
of  another,  io  the  absence  of  evidence  showing 
a  difterent  intention,  a  resulting  trust  arises  in 
favor  of  the  person  famishing  such  money  or 
assets  is  modified  to  the  extent  that  it  will  be 
presumed  that  the  husband  supplying  the  pur- 
chase money  intended  the  property  as  a  gift  or 
advancement,  which  presnmption  Is  rebuttable. 

3;.  Trusts  «=>S9(1)  —  Propebtt  in  Wife's 
Name  Pubohabed  bt  Husband's  Monet- 
Evidence. 

In  an  action  against  plaintiff's  divorced 
wife  to  quiet  title  to  lands  held  in  her  name 
and  purchased  with  his  funds,  uncontroverted 
testimony  held  to  leave  no  doubt  of  plaintiGTs 
intention  that  defendant  should  not  take  a  bene- 
ficial interest  In  the  land,  but  hold  it  merely  in 
trust  for  him.i 


1  Cbamben  T.  amerr,  IZ  Utah.  374,  45  Pac.  1&2. 


4.  Tbubts  «=B631i  —  Bebultinq  Tbustb— 
Statute  or  Fbauds. 

Where  a  husband  purchased  property  with 
his  own  funds,  and  bad  title  placed  in  the  name 
of  his  ivife  to  hold  for  him  without  her  taking 
any  interest  therein,  there  was  a  resulting 
trust  to  which  the  statute  of  frauds  does  not  ap- 
ply.* 

5.  Limitation  of  Actions  «=3l03(2)— Coh- 
TiNuiNG  Tbust— Husband  and  Wife. 

Where  a  man  and  his  wife  are  liTing  togeth- 
er in  the  mutual  confidence  of  the  marrisKe  re- 
lation and  title  to  property  purchased  by  the 
husband  is  taken  in  the  wife's  name  because  U 
the  husband's  trust  and  confidence  in  the  wife, 
the  relation  of  the  parties  im^lea  that  the 
trust  is  to  be  a  continuing  one  until  such  time 
as  it  suits  the  husband's  convenience  to  dt>mand 
execution,  or  until  repudiated  by  the  wife,  and 
the  statute  of  limitations  (Omp.  Laws  1917,  | 
6449)  does  not  run  until  such  demand  or  repu- 
diation. 

6.  Husband  and  Wife  «s»16  —  BBsuunHO 
Tbuot— Joint  Possession. 

Where  husband  and  wife  were  in  possession 
of  property  bought  with  the  husband's  funds, 
with  title  thereto  in  the  wife's  name,  the  pos- 
session was  joint  or  in  common,  and  during  such 
possession  tiie  statute  of  limitations  (Comp. 
Laws  1917,  {  6449)  wonld  not  run  as  a  bar  to 
the  husband's  contention  that  a  trust  existed  in 
his  favor. 

7.  Limitation  of  Aonoff  ^sIS^-BstoppkIi 
TO  Set  Up  Ldcitatiohs. 

Where  a  wife  held  title  in  trust  for  hif  hue- 
band  to  land  purchased  with  his  funds,  and  she 
b^an  suit  for  divorce  and  he  instituted  a  suit 
to  recover  possession  of  such  land,  and  she 
agreed  to  dismiss  her  suit  and  live  with  him 
if  he  wonld  dismiss  his  suit,  and  he  complied 
with  the  agreement  and  she  did  not,  she  is  es- 
topped, in  his  subsequent  suit  to  recover  the 
land  brought  after  she  secured  divorce  to  plead 
the  statute  of  limitations. 

On  Rehearing 

8.  Puadino  ^433(6)— Sufticienct  to  Suf- 
pobt  Judoubnt. 

Id  an  action  against  plaintiff's  divorced  wife 
to  gul^t  title  to  lands  purchased  with  plaintiff's 
money  and  held  in  trust  by  her,  his  allegations, 
though  inartificial,  held  Stt£Scient  to  support 
a  judgment  for  plaintiff;  no  special  donaraer 
having  been  interposed. 

Appeal  froip  District  ConrU  Salt  Lake 
County ;  P.  C.  Evans,  Judge. 

Action  by  Q.  A.  Anderson  against  Signe 
Anderson  Gercone,  to  quiet  title  to  land  and 
for  other  e9ultable  relief.  Judgment  for 
plaintiff,  and  defendant  anwals.  Affirmed. 


■Cbambera  v.  Emery.  13  Utah,  S74,  46  Pac.  IW; 
Skoea  t.  Marriott,  22  UUh,  7S.  61  Pac.  286, 


te»Far  other  easw  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbared  Disesti  and  Indexes 
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N.  J.  SheckeU,  of  Salt  Lake  Cit7t  for  ap- 
pellant ' 

as.  Nortoo,  of  Salt  Lalce  Cl^,  for  xe> 
apondent 

THURMAN,  J.  Plaintiff  and  defendant 
were  formerly  Imsband  and  wife.  They 
were  divorced  In  1912.  Prior  to  that  time, 
aa  boshand  and  wife,  they  had  accumulated 
considerable  prc^rty,  Including  the  parcel 
of  land  which  is  the  subject  of  this  action. 
They  were  married  in  Copenhagen  in  1S93, 
but  most  of  their  married  life  was  spent  in 
Idaho  and  Utah,  where  the  property  was 
accumulated.  So  far  as  the  record  discloses 
they  worked  tc^etber  as  husband  and  wife, 
asMstlng  each  other  substantially  the  same 
as  married  people  ordinarily  do  who  live 
bappily  togetber.  She  performed  the  house- 
hold duties  of  a  wife  while  he  transacted 
tbe  bushiess  dntslde.  Sometimes  she  assisted 
blm  in  and  about  the  store,  which  constituted 
a  part  of  their  bustness.  There  was  no 
s^rate  property  relations  between  tta«u 
such  as  is  known  and  realized  by  the  laws 
of  this  state. 

After  working  a  wUIe  at  Us  trade  aa  a 
printer  in  Utah,  plaintiff  and  defendant  went 
to  Idaho,  and  there  acquired  a  small  piece 
of  land  In  the  town  of  Rexburg.  This  he 
sold  for  the  sum  of  $1,200.  With  the  money 
thus  obtained,  some  time  afterwards,  he 
purchased  the  lot  in  controversy  situated  In 
Salt  Lake  City.  At  the  time  of  the  purchase, 
which  was  In  1909,  plaintiff  and  defendant 
conversed  together  as  to  whom  the  property 
should  be  conveyed.  Plaintiff  said  to  his 
wife,  "We  better  put  It  in  your  name;  If  I 
can't  trust  you,  I  don't  know  who  I  can 
trust"  Thereupon  tbe  deed  to  the  property 
was  made  to  the  defoidant  They  also 
accumulated  other  property  In  Salt  Lake 
City,  but  tt  is  not  of  special  concern  In  this 
proceeding. 

In  1912,  for  some  reason  not  disclosed  by 
tbe  recwd,  defendant  brought  an  action 
agabist  plaintiff  to  procure  a  divorce.  An 
Interlocutory  decree  was  entered.  About  tbe 
same  time  plaintiff  in  this  case  sued  defend- 
ant to  recover  the  premises  now  In  con- 
troversy.  WSiIle  these  cases  were  pending 
plaintiff  and  defendant,  at  defendant's  solic- 
itation, came  together  and  mutually  agreed 
that  her  action  for  divorce  and  his  action  to 
recover  tiie  property  should  both  be  dismiss- 
ed and  thereafter  they  would  resume  cotaabl- 
taUon  as  husband  and  wife.  Tlie  plaintiff, 
in  pursuance  of  said  agreement  dismissed  his 
action  to  recover  the  property,  but  def^dant 
continued  her  action  for  divorce  and  obtained 
a  final  decree.  She  thereafter  married  Ger- 
eone,  witb  whom  she  was  living  as  a  wife 
at  the  time  this  case  was  tried. 

Tbia  action  was  brought  by  the  plaintiff  to 
quiet  tiUe  to  the  property  In  dispute  and  for 
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such  othtf  and  further  r^ef  as  to  equity 
shall  seem  meet  and  proper. 

Aa  a  defense  defendant  relies  on  tbe  deeil 
above  r^erred  to,  the  statute  of  frauds 
(sections  6811  and  5813,  Comp.  Laws  IBIV), 
and  the  statute  of  limitations  (sectlcm  64^ 
Id.). 

Tbe  trial  court,  sitting  without  a  Jury, 
found  the  issues  In  favor  of  plaintiff.  Judg- 
ment was  entered  thereon.  Defendant  apr 
peals. 

[1  ]  Plaintiff  himself  has  brought  some  con- 
fusion into  the  case  by  unnecessarily  alleg- 
ing that  plaintiff  and  defendant  became  the 
owners  of  the  property  through  purchase  by 
means  of  their  Joint  earnings.  This  induced 
defendant  to  place  some  reliance  upon  the 
supposition  tbat  she,  at  the  time  of  the  pur- 
chase, acquired  some  special  Interest  in 
the  property  separate  and  apart  from  hw 
interest  as  a  wife.  Tbe  record  falls  to  dis- 
ci oee  any  such  interest.  The  exact  nature 
of  her  Interest  la  properly  reflected  In  a  single 
question  propounded  to  plaintiff  on  cross- 
examination  and  his  answer  thereto.  We 
quote  from  the  transcript: 

"Q.  Now  yon  alleged  in  yonr  complaint  Hut 
tiie  earnings, here  were  tbe  joint  earnings  of 
you  and  your  wife ;  that  is,  you  each  had  an 
interest  in  the  earnings?  A.  We^l,  I  consider- 
ed her  bad  some  interest  in  it  because  she  was 
loolcing  after  the  house  and  the  chUdrm  uid 
helping  me  what  she  could  do." 

It  requires  neither  ailment  nw  comment 
to  convince  the  understanding  that  audi  In- 
terest of  the  wife  does  not  coustltato  a  sep- 
arate estate  in  her,  even  in  Utah,  where  tbe 
law  Is  exceedingly  broad  and  liberal  In  re- 
spect to  tbe  property  rights  of  married  wo- 
men. Mayer  v.  Kane, -69  N.  Z.  Eq.  738,  61 
AtL  374.  Property  purchased  from  the  J<^nt 
earning  of  husband  and  wife  as  above  de- 
scribed belongs  to  the  husband,  subject  only 
to  such  Interrat  as  the  law  gives  taer  in  the 
property  of  ba  husband.  In  otha*  words,  her 
rights  in  such  property  are  neither  more  nbr 
less  than  tiiey  would  be  If  the  husband  l^d 
bought  the  property  with  proceeds  derived 
from  his  separate  estete 

[2]  With  this  confusing  element  eliminated 
from  the  case  there  Is  nothing  to  obscure 
our  vision  In  respect  to  the  main  questlcm. 
Tbe  case,  aa  far  as  the  trust  relation  is  com- 
cemed,  must  be  considered  In  the  same  light 
as  we  would  consider  a  case  In  which  the 
husband  supplied  tbe  entire  fund  for  tbe 
purchase  of  the  property  nnd  permitted  the 
deed  to  be  mtde  to  bis  wife.  Before  dealing 
with  this  vedflc  question,  however,  we  will 
first  refer  to  the  general  rule  applicable  to 
cases  where  one  person  furnishes  the  money 
to  purchase  proper^  and  the  deed  Is  made  to 
another. 

Respondent  cites  the  fbllowing  from  39 
Cyc.  pp.  118,  119: 
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**It  ia  a  wcn-settled  rale  of  eqaity.  in  the  sb- 
KDce  of  statutory  provirioaa  otherwlie,  that 
where  pn^erty  U  paid  for  with  the  money  or 
aaaeti  of  one  person,  and  die  titiA  thereto  is 
taken  in  the  name  of  another  pmon.  In  the 
ahaenoe  of  dreamatanceH  showinc  a  different 
intention  or  anderstandiDg  a  resulting  trust  id 
the  property  arises  in  favor  of  the  person  whose 
money  or  assets  are  so  used,  or  persons  claim- 
ing under  him,  the  controlling  question  being 
the  ownership  of  the  purchase  money,  and  this 
is  tme,  although  there  is  no  actual  intention 
oa  the  part  of  the  party  purchasing  and  taking 
the  conveyance  to  hold  the  equitable  title  for 
the  party  whoae  fanda  are  nsed  in  the  pnrdiaM." 

Tlie  above  exceriA  Is  part  only  of  an  en- 
tlie  paragraph,  the  notes  to  which  cite  cases 
from  nearly  erery  state  in  the  Union.  It 
ts  not  necessary  to  cite  the  cases  here. 
Wfiere  not  ctianged  or  modified  statute, 
as  suggested  by  the  author,  the  rule  Is  prac- 
tically anlversaL  Bat  where  the  relation  of 
husband  and  wife  eslsts,  as  In  the  case  at 
bar,  the  rule  la  modified  to  the  extent  that. 
Instead  of  a  trust  being  presumed  In  faror  of 
the  husband  who  supplied  the  money  to  pur- 
chase the  property,  the  presumption  Is  that 
the  deed  or  conv^ance  was  Intended  to  be 
a  gift  or  an  advancement,  in  whlcb  caiie  no 
trust  arises.  This  exception  to  the  general 
rule  is  well  stated  by  the  same  autbor  aboTe 
quoted,  at  page  136  of  the  Tolume  referred  to: 

"The  rule  relative  to  a  resulting  trust  in 
favor  of  the  person  paying  the  purrhase  money 
for  property  conveyed  to  another  does  not  ap- 
ply where  the  conveyance  ia  made  to  the  wife 
of  the  person  paying  the  money;  but,  in  sucb 
a  case.  It  will  be  presumed,  in  the  absence  of 
circumstances  showing  a  contrary  intent,  that 
the  conveyance  was  intended  as  a  gift,  settle- 
ment, or  advancement  to  the  wife,  and  not  as 
a  resulting  trust  to  the  hnsband.  «  •  • 

On  137,  however.  In  Uie  same  para- 
graph, the  author  says: 

"The  presumption,  however,  In  favor  of  a  gift 
or  advancement  may  be  rebutted,  and  a  result- 
ing trust  in  favor  of  the  husband  will  arise 
where  the  circumstances  existing  at  the  time  of 
the  ecmveyancfl  show  an  intention  that  the  wife 
shall  not  take  the  beneficial  interest  *  •  •  " 

l%ese  excerpto  are  well  supported  by  the 
cases  cited,  many  of  which  we  have  ex- 
amined. Under  the  exception  to  the  general 
rule,  as  stated  In  the  quotation  It  must  be 
presumed  In  the  present  case  that  tlie  deed 
to  the  defendant  was  Intended  as  a  gift  un- 
less "the  circumstances  existing  at  the  time 
of  the  conveyance  show  an  Intention  that 
the  wife  should  not  take  the  beneficial  In- 
terest" 

rs]  Tbe  uncontradicted  testimony  in  the 
case  leaves  no  doubt  in  our  minds  that  It 
was  not  tbe  intention  of  tne  plaintiff  that 
the  defendant  should  take  tbe  beneficial  in- 
terest.  It  was  not  intended  as  a  gift  or  an 


advancement  When  the  question  arose  be- 
tween them  as  to  who  should  be  named  as 
grantee  In  tbe  deed  tbe  plaintiff  said,  "We 
better  put  It  in  your  name;  If  I  can't  trust 
you,  I  don't  know  who  I  can  trust."  Cer- 
tainly this  was  not  tbe  language  of  a  donor 
In  the  act  of  making  a  gift  It  was  more 
like  the  expression  of  one  creating  a  trust  in 
favor  of  himself,  and  such  we  are  constrain- 
ed to  hold  It  to  be.  It  is  not  necessary,  how- 
ever, in  this  case  to  rely  on  the  languid 
used  by  the  plaintiff  for  the  pnrpoM  of  es- 
tablishing the  trust  We  are  not  nnmlndful 
of  the  rule  that,  "to  establish  a  resulting 
trust  •  •  •  In  fiivor  of  one  who  furnished 
purchase  money,  public  policy  and  tbe  safety 
and  security  of  titles  to  real  estate,  demand 
that  tbe  proof  be  scrutinized  with  greet 
caution,  and  that  it  be  clear,  definite,  no- 
enuivocal,  and  conclusive."  It  wag  m  de- 
clared by  this  court  In  Chambers  v.  Rmery, 
13  Utah.  374,  45  Pac.  1»2.  The  rule,  however, 
as  applied  to  that  case,  related  to  the  unsat- 
Isfnctory  character  of  the  evidence  introduc- 
ed to  prove  that  Chambers  had  furnished  tbe 
purchase  money  for  the  property  In  quesHon. 
Here  there  ts  not  the  shadow  of  a  doabt 
that  plaintiff  paid  the  money.  Tbe  testimony 
of  plaintiff  last  above  quoted  Is  therefore  not 
necessary  to  establish  tbe  main  feature  of 
the  trust,  hut  merely  to  show  that  it  was  not 
his  intpntlon  to  give  the  property  to  his 
wife.  The  law  to  which  we  have  referred  as 
applied  to  the  facts  In  the  Instant  rase  leads 
us  to  the  Inevitable  conclusion  th»t  tbe  de- 
fendant In  this  case  holds  the  title  to  the 
property  In  controversy  in  trust  for  the  plain- 
tiff, and,  unless  he  Is  uarred  by  the  stntute 
of  frauds  or  the  statute  of  limitations  set  np 
In  tbe  answer,  the  Judgment  of  Oie  trial  coart 
should  be  afllrmed. 

f41  Appellant's  plea  of  the  statute  of 
frauds  Is  not  supported  by  authority.  The 
single  case  cited  (Skeen  v.  Marriott.  22  rtah. 
73.  61  Pac.  296)  relates  to  an  express  trust 
and  therefore  Is  not  In  point  The  trust  in 
this  case  Is  a  resulting  trust,  to  which  the 
statute  of  fhinds  does  not  apply.  Chambns 
V.  Emery,  supra- 

rtl  Appellant  also  relies  on  the  stntnte  of 
llmltatKms  (Comp.  Laws  Utah,  1917,  |  6449). 
which  provides: 

"No  action  for  the  recovery  of  real  property, 
or  for  the  ponseesion  thereof,  shall  be  mnintain- 
ed,  unless  it  appear  that  the  plaintiff,  his  an- 
cstor,  grantor,  or  predecessor  was  sei74>d  or 
possessed  of  the  property  In  questioo  with'n  sev- 
en yean  before  the  commencement  of  the  ac- 
tion." 

We  are  not  Informed  by  any  express  dec- 
laration of  appellant's  counsel  as  to  when 
In  his  Judgment  the  stntute  of  limitations 
began  to  run.  From  the  fact,  however,  that 
he  pleads  the  seven-year  statute,  and  this 
action  was  commenced  In  1917,  we  assume  his 
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contention  to  be  tbat  the  statute  began  to 
run  in  1909,  wben  the  prcq?erty  was  pur- 
chased and  the  deed  made  to  defendant  On 
that  hypothesis  the  bar  of  the  statute  was 
complete  when  the  action  was  commenced 
In  1917.  Did  the  statute  begin  to  run  In 
1909?  That  is  the  question  to  be  determined. 
Gounsel  for  appellant.  In  support  of  his  con- 
tention, dtee  25  Oyc  1158,  1166,  to  the 
effect  that  the  rule  which  holds  that  the 
statute  does  not  begin  to  run  until  there  has 
been  a  repudiation  by  the  trustee  applies 
only  to  express  tmsts;  that  in  the  case  of 
an  implied  or  resulting  trust  the  statute  ia 
set  in  motion  as, soon  as  the  benefldary  be- 
comes entitled  to  assert  his  rights.  The  au- 
thority dted,  on  its  face,  seems  to  support 
this  view.  However,  the  question  sHl!  re- 
mains as  to  whether  there  is  not  a  vital  dis- 
tinction to  be  found  even  between  different 
types  of  resulting  truste.  If  A.  says  to  B.. 
"Here  is  a  thousand  dollars;  take  It  and 
purchase  for  me  a  certain  parcel  of  land 
(describing  It)  and  take  the  deed  in  your 
own  name,"  it  is  quite  possible  that  the  stat- 
ute of  limitations  would  begin  to  run  agatrist 
A.  from  the  time  the  deed  was  executed. 
But  If  A.  and  his  Wife  are  living  together  In 
the  mutual  confidence  of  the  marriage  rela- 
tion, and  A.  says  to  his  wife,  "I  want  to  pnr- 
chase  a  certain  piece  of  property  and  have 
the  title  made  to  you  because  of  the  trust 
and  confidence  T  have  In  you"  and  the  pur- 
chase is  so  made  and  the  deed  executed,  it 
seems  to  us  a  different  rule  would  apply. 
The  very  nature  of  the  case  and  the  re- 
lation of  the  parties  implies  that  the  tnist 
Is  to  be  a  continuing  one,  at  least  until  such 
time  as  it  suits  the  convenience  of  A.  to  de- 
mand its  execution,  or  until  it  Is  repudiafpd 
by  the  wife.  In  Parks  v.  Satterthwalte.  132 
Ind.  at  page  415.  32  N.  B.  at  page  83.  the 
court,  after  stating  the  rule  relied  on  by  ap- 
pellaat  here,  says: 

"It  ia  true  that  there  are  cases  where  the 
demand  must  be  made  within  the  period  fixed  by 
statute.  Newsnn  v.  Bartholomew  County,  su- 
pra [103  Tnd.  526,  3  K.  E.  163],  and  cases  cited. 
But  it  ii  also  true  that  there  are  cases  where 
a  different  rule  applies.  Sncb  a  case,  for  in- 
stance, is  that  of  a  continuing  tmst,  or  of  a 
contract  to  Iceep  for  another  money  of  which  he 
makes  a  deposit  [dting  cases].  No  general 
rule  can  be  laid  down  tbat  will  fit  all  cases,  ^ce 
there  are  cases  where  justice  reqnlres  tiiat  a 
demand  should  be  made  within  the  statutory 
period,  while  ia  others  the  nature  of  the  con- 
tract and  the  situation  of  the  parties  require 
tbat  it-be  adjudged  that  the  trust  or  obligation 
la  a  continuing  one,  which  is  not  violated  or 
broken  until  there  is  a  refusal  to  honor  a  de- 
mand, and  that  until  then  the  statute  does  not 
begin  to  run  [dtlng  cases].** 

The  cases  dted  support  the  doctrine  an- 
nounced In  the  quoted  excerpt 

In  Taylor  v.  Faylor,  136  Cal.  at  page  96, 
68  Pac.  at  page        where  the  statute  of 


ILmltations  was  Invoked  against  a  resulting 

trust,  the  court  says: 

"The  action  is  not  barred  by  any  statute  of 
limitations.  The  tmstee  held  under  the  origi- 
nal understanding,  and  did  not  repudiate  his 
truat  nntil  shortiy  before  the  action  was  brought. 
The  trust  was  a  resulting  trust,  and  was  not 
witliin  the  statute  of  limitations  so  long  as 
the  truat  relation  existed  uarvudiated." 

Hie  (pinion  cites  with  ^^proval  Bntier  t. 
Hyland»  89  CaL  S75,  26  Fac.  UOe,  which  Is 
to  the  same  effect  In  that  case  the  fourth 
syUabw  r^ecta  the  (pinion  of  the  ooart»  and 
reads  as  ffdlows: 

"Where  a  trust  voluntarily  assumed,  was  by 
the  understanding  of  the  parties  to  be  a  con- 
tinuing one,  and  the  trustee  continued  to  htdd 
according  to  the  understanding,  and  never  re- 
pjudiated  the  relation,  or  did  any  acts  incon- 
sistent with  it  the  statute  of  Umitationa  does 
not  run  as  against  the  cestui  que  trust" 

[«,  7  J  We  heartily  approve  the  doctrine  an- 
nounced in  these  cases,  and  believe  It  to  be 
especially  applicable  to  the  facts  in  the  In- 
stant case,  unt  there  Is  another  reason  ap- 
pearing on  the  face  of  the  statute  relied  on 
by  appellant  why  the  statute  should  not  be 
a  bar  to  plaintiff's  right  to  recover.  Respond- 
ent as  well  as  appellant  was  In  possession  of 
this  property  until  she  brought  her  suit  for 
divorce  In  1912.  Their  possession  was  Joint 
or  In  common.  Under  the  very  terms  of  the 
statute  relied  on  as  a  bar  appellant's  con- 
tention cannot  be  sustained.  In  addition  to 
this  tbere  Is  another  question  presented  for 
our  consideration.  The  record  shows  tbat 
plaintiff  commenced  an  action  to  recover  this 
same  proper^  in  1912,  while  def aidant's 
divorce  proceeding  was  pending  against  him; 
that  at  tbat  time,  at  defmdant's  auggestiim, 
plaintiff  and  defendant  entered  Into  an  agree- 
ment that  if  plaintiff  would  dismiss  his  ac- 
tion to  recover  the  property  defendant  would 
dismiss  her  action  tor  divorce  and  they 
would  resume  cohabitation  as  husband  and 
wife.  In  pursuance  of  this  agreement  plain- 
tiff dismissed  his  action  to  recover  the  prop- 
erty, but  defendant  prosecuted  her  action 
for  divorce  to  a  final  decree,  and  shortly 
afterwards  married  another  man.  The  con- 
duct of  defendant  In  that  proceeding  was  a 
palpable  egregious  fraud  and  she  should 
not  be  permitted.  In  a  subsequent  proceeding 
in  a  court  of  equity,  to  take  advantage  of 
her  own  wrong.  If  tbere  were  no  authority 
whatever  on  the  subject  we  would  be  In- 
clined to  hold  that  under  the  drmmstances 
of  this  case  tiie  plea  of  the  statute  of  limi- 
tations should  not  prevaiL 

The  following  doctrine  is  enunciated  in  2B 
Cyc.  1016: 

"The  doctrine  <^  equitable  estoppel  may,  in 
a  proper  case,  be  invoked  to  prevent  defendant 
from  relying  upon  the  statute  of  limitations, 
it  being  laid  down  as  a  general  principle  that 
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when  a  defendant,  electing  to  set  up  the  stat- 
ute of  limitatioDfl,  previously  b;  deception  or 
any  violation  of  duty  towards  plaintiff  has 
caused  him  to  subject  his  claim  to  the  statu- 
tory bar,  be  must  be  charged  with  having  wrong- 
fally  obtained  an  advantage  which  equity  will 
not  allow  him  to  hQld." 


Many  of  the  cftses  dted  In  the  note,  also 
In  note  67,  same  paragraph,  support  the  lan- 
guage of  the  text 

This  disposes  of  all  the  assignments  of 
error  fiecessary  to  be  considered. 

The  Judgmrat  Is  aflirmed,  at  appellant's 
costs. 

OORTMAN,  O.  3^  and  iPBSCK  VBBBR, 
and  GIDEON.  JJ.,  craunr. 

On  Application  for  Rehearing. 

THURMAN,  J.  [t]  On  appltcaHon  fo^  re- 
hearing appellant  urges  the  point  that  the 
complaint  la  Insufficient  to  support  the  Judg- 
mesxt.  Let  it  he  granted  that  the  cranplalnt 
la  not  a  model  of  good  pleading,  the  question 
la.  however.  Is  it  sufficient  as  against  a  gen- 
eral demurrer?  In  the  first  paragraph  It 
alleges  exclusive  ownership  in  the  plaintiff. 
In  the  second  It  alleges  that  the  defendant 
claims  an  Interest  In  the  property  without 
any  right  whatever.  In  the  third  It  alleges 
that  the  title  was  placed  In  def«tdant*B 
name  without  any  consideration.  And  In 
the  closing  paragraph  it  alleges  that  defend- 
ant holds  the  title  In  trust  for  the  plaintiff, 
tn  the  face  of  these  allegations,  every  one 
of  whidi  Implies  exclusive  ownership  in  the 
plaintiff,  tbe  further  allegation  that  the 
property  was  purchased  with  the  joint 
earnings  of  plaintiff  and  defendant  clearly 
implies  that  such  earnings  occurred  In  the 
ordinary  relations  of  husband  and  wife,  and 
therefore  belong  to  the  husband,  as  stated  In 
the  opinion.  To  so  construe  tM  <-omplaint 
gives  effect  to  every  allegation.  To  construe 
it  otherwise  nullifies,  In  effect,  the  plain 
meaning  of  those  allegations  In  which  exclu- 
sive ownership  In  the  plaintiff  la  nlleped  or 
implied.  Furthermore,  the  plnlntiff  alleges 
that  defendant  mortgaged  the  property  for 
$2,000  and  converted  the  proceeds;  that  she 
has  had  the  exclusive  use  and  benefit  of  the 
rents  and  profits  ever  since  April,  1912,  be- 
sides selling  and  converting  the  prweeds  of 
other  property  which,  together  with  the 
property  In  question,  is  alleged  to  be  of  the 
value  of  $10,000.  The  complaint  pntys  that 
plaintiff's  rights  be  determined,  atiU  for  such 
other  relief  as  may  be  equitable  and  just. 
It  certainly  cannot  be  contended  under  these 
allegations  luat  plaintiff  Is  not  entitled  to 
some  relief.  The  complaint  may  be  inarti- 
ficial, crude,  and  informal ;  It  may  be  uncer- 
tain and  Indefinite  In  some  particulars;  it 


may  be  defective  on  special  demnrrer,  but  no 
such  demurrer  was  interposed. 
The  petition  tor  rdiearlng  Is  denied. 

CORFMAN.  C.  J.,  and  FRICK,  WEBBS, 
and  OIDEX>N,  JJ.,  ooncor. 


(M  UUb.  338) 

KOHLER  V.  LUNDBERG  et  bL    (No.  8327.) 
(SDpr«me  Court  of  Utah.   April  12,  1919.) 

1.  YUlOOB  AlVD  Pttbchabkb  «»186  —  GON- 

TBACX8  OF  Sau— FoRncrruBE. 
In  on  action  by  a  purchaser  of  land  under 
a  contract  to  enjoin  the  seller  from  interfering 
with  plaintiff's  possession  of- the  land,  defendant 
claiming  that  plaintiff  had  forfeited  the  con- 
tract by  reason  of  nonpayment  of  interest,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
defendant  had  granted  plaintiff  an  extension  of 
time  for  payment  of  interest,  and  Uiat  interest 
was  tendered  witiiin  the  time  as  extended. 

2.  TcnnoB  Ann  Pvbchaseb  «s9l87  —  Cdr- 

TBACT  FOB  SaE,!— FOBniTDBB— WAIVEB. 

A  vendor  of  land  under  a  contract,  irtio 
made  no  effort  or  claim  to  forfeit  the  contract 
by  reason  of  tbe  failure  of  the  purchaser  to  pay 
Interest  on  the  day  It  became  due,  waived  bis 
right  to  forfeit  by  accepting  the  interest  at  a 
later  date. 

8.  Venoob  Asn  Fdbchabeb  ^a»88  —  Con- 

TBACT8  FOB  SALI— FOBFEITUBB. 

Courts  of  equity  are  loth  to  enforce  a  for- 
feiture of  tbe  rights  of  purchaser  under  a  con- 
tract of  sate  of  land,  especially  when  a  refusal 
to  do  ao  gives  all  parties  of  the  agreement  every 
right  to  which  tbey  are  entlded  and  in  no  way 
works  a  hardship  on  any  one. 

4.  VEifnoB  ANn  Pubchaseb  «=995(2)— Gon- 

TBACT  OF  Sals— WaXVEB  of  RIQHTS  of  FOB- 
FEITUBB. 

The  right  of  forfeiture  on  account  of  non- 
payment of  interest,  once  waived  by  a  vendor  un- 
der a  contract  of  sale  of  land,  cannot  be 
called  or  insisted  on  without  notice.! 

5.  Venoob  and  Pdbghaseb  ^salOl— Fobfbi- 

TtntE— NBCESSITT  FOB  AmBMATITE  AcnOK 

bt  Vendob. 
Where  a  vendor  had  Ae  right  to  dedare  a 
forfeiture  of  tbe  interest  (rf  a  purchaser  under 
contract  of  sale,  be  was  required  to  take  some 
affirmative  action,  either  by  notice  or  other- 
wise, to  inform  or  advise  the  purchaser  of  his 
intention  to  declare  or  insist  upon  a  forfeiture, 
not  having  insisted  on  prompt  payment  of  pre- 
vioua  insttUImenta  of  interest. 

6.  Injunction  ^114(2>— CoupuinAKT  Pab- 
TT  IN  Interest. 

A  purchaser  of  land  who  had  entered  into  a 
written  agreement  to  sell  to  a  third  person  for 


>  LoftiB  V.  Pacific  Hot.  Lite  Ins.  Co.,  38  Dtab,  ESt 
U4  Pac.  134. 


«»Fer  oUier  casM  im  aama  toole  and  KBY-NDUBOB  In  aU  Key-Numbed  DlgMta  aad  Inderal 


Digitized  by  Google 


rtah) 


KOHIii:R  T. 


LUNDBERd 


691 


an  adTaoced  price,  aad  had  assigned  such  con- 
tract to  still  another  perw>n  to  aecare  an  in- 
debtedness, was  TitaU?  interested  In  keeping 
ri^t  to  pnrdiase  land  nnder  the  contract  with 
his  vendor,  and  oonld  maintain  an  action  to 
enjoin  his  vsndor  from  interfering  with  the 
possession  of  the  premises. 

Appeal  from  District  Court,  Cache  County; 
J.  jy.  Call,  Jndga 

Action  by  Anton  Kobler  against  Abraham 
Lnndberg  and  others.  From  a  judgment  in 
favor  of  plalntUF,  defendants  appeaL  Af- 
firmed. 

A.  A.  Law,  of  Logan,  for  appeUants. 
Walters  &  Harris  and  Thatcher  &  Bowen, 
al  of  Logan,  for  respondent 

GIDEON.  J.  Plaintiff,  by  this  action  seeks 
to  enjoin  the  defendants  from  interfering 
with  the  [ussessloD  of  certain  premises  de- 
scribed in  the  complaint  and  asks  a  decree 
declaring  a  contract  between  the  parties  for 
the  purchase  and  sale  of  the  premises  to  be 
in  force  and  effect  The  complaint  alleges 
the  existence  of  the  contract  between  plain- 
tiff and  defendants  dated  March  19.  1916,  in 
which  the  defendants,  for  the  considerations 
mentioned,  agreed  to  sell  to  the  plaintiff  cer- 
tain land  located  in  Cache  county,  this  state. 
Time  is  made  the  essence  of  the  contract 
and  It  is  stipalated  that  If  the  purchaser 
falls  to  punctually  malie  all  payments,  both 
principal  and  interest,  when  due,  then  the 
contract  terminates,  and  the  purchaser  loses 
all  rights  therennder,  and  the  vendors,  de- 
fendant herein,  have  the  right  to  re-enter 
and  repossess  the  premises.  It  Is  further 
alleged  that  prior  to  December  1,  1917,  the 
date  upon  which  the  annual  interest  became 
due  and  payable,  an  extension  of  30  days  to. 
make  such  payment  was  g^nted ;  that  rely- 
ing upQD  such  extension  by  the  defendants, 
plaintiff  neglected  to  tender  the  Interest  until 
December  27.  1917,  on  which  date  a  tender 
was  made  of  the  fall  amount  of  interest  and 
the  taxes  on  the  premises  for  the  year  1917, 
which  plaintiff,  by  the  contract,  was  obli- 
gated to  pay;  that  defendants  refused  to 
accept  the  payment  tendered  and  have  con- 
tinued to  so  refuse,  insisting  that  the  con- 
tract had  been  terminated.  Thereafter,  on 
February  19, 1918,  It  is  alleged  that  the  plain- 
tiff again  tendered  the  interest  and  taxes, 
together  with  the  second  installment  upon 
the  principal  then  due,  which  tender  was 
also  refused  for  the  same  reason  that  the 
payment  in  December  was  declined. 

Separate  answers  were  filed. '  The  contract 
was  admitted,  as  were  the  tenders  or  offers 
of  payment  in  December  and  February  as 
allied ;  also,  the  refusal  to  accept  the  same. 
The  answers  denied  any  extension  granted 
for  the  payment  of  any  interest  and  alleged 


that  the  contract  had  been  forfeited  and  de- ' 
fendants  had  repossessed  the  property. 

Trial  was  had  before  the  court  upon  the 
Issues  thus  made.  The  court  found  the 
ecuti<m  of  the  contract  as  admitted;  that  the 
defendants  had  granted  an  extension  for  the 
payment  of  the  interest  for  a  period  of  30 
days  from  December  1,  1917,  and  the  tender 
of  payment  within  that  extension,  and  the 
refusal  to  accept  The  court  also  made 
other  findings  as  to  the  value  of  certain  Im- 
provements made  or  work  done  upon  the 
premises  by  the  plaintiff.  As  conclusions  of 
law,  the  court  found  that  the  plaintiff  was 
entitled  to  judgment  declaring  the  contract 
to  be  in  force  and  effect ;  right  of  possession 
In  the  plaintiff  upon  payment  of  the  amount 
due  the  defendants  under  the  terms  of  the 
contract;  that  plaintiff  had  tendered  and  was 
ready  to  pay  the  same  at  any  time. 

From  that  judgment  the  defendants  ap- 
peal, and  attack  the  findings  of  the  court  as 
not  being  supported  by,  and  contrary  to, 
the  great  weight  of  the  testimony.  They  in- 
sist that  there  is  no  positive  proof  that  any 
extension  of  time  was  granted.  Error  is 
also  asdgned  on  the  refnsal  of  the  court  to 
grant  a  nonsuit  at  the  termination  of  plain- 
tUTs  testimony,  defendants  insisting  that  it 
then  appeared  that  the  plaintiff  was  not 
the  real  party  In  interest  at  the  time  of  the 
Institution  of  the  suit 

[1,2]  It  is  admitted  by  one  of  the  defend- 
ants that  on  or  about  December  3,  1917,  a 
Mr.  Cardon,  in  the  interest  of  the  plaintiff, 
had  an  interview  with  said  defendant  re- 
specting the  interest  and  the  fact  of  its  pay- 
ment Mr.  Cardon  testified  that  at  that  time 
said  defendant  stated  that  payment  of  the 
Interest  could  be  made  within  30  days.  The 
defendant  John  Lnndl>erg  denies  that  state- 
ment He  admits,  however,  that  he  did  state 
to  the  witness  Cardon  that  the  paymeht  must 
be  made  during  that  week.  Also,  such  de- 
fendant testified  that  he  stated  to  the  witness 
Cardon  that  be  did  not  have  in  mind  or  In- 
tend to  claim  a  forfeiture  by  the  failure  of 
the  plaintiff  to  pay  the  taxes  on  the  prem- 
ises on  or  about  December  1st  The  court 
found,  however,  that  the  extension  had  been 
granted  as  testified  to  by  Cardon,  and  we  are 
not  prepared  to  hold  th«t  that  finding  is 
contrary  to  the  weight  of  the  testimony.  In 
addition,  it  stands  uncontradicted  In  this 
record  that  the  Interest  due  on  December  1, 
1916,  was  not  paid  on  the  date  when  It  be- 
came due,  but  as  stated  by  the  plaintiff 
.(which  was  also  uncontradicted),  that  when 
the  Interest  fell  due  on  that  date,  December 
1,  1916,  part  of  the  Interest  had  been  paid  In 
advance  by  the  delivery  of  hay  and  grain  to 
the  defendants,  and  the  balance  was  not  paid 
until  some  time  after  It  became  due,  but  was 
paid  within  30  days  thereafter.  At  that 
time  defendants  made  no  effort  or  daim  to 
forfeit  the  contract  by  reason  of  the  failure 
to  pay  ttte  Interest  on  the  day  it  became  due. 
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and,  at  least,  ao  tar  ai  tbat  paynieiit  la  con-^ 
cerned,  waived  the  rlgbt  to  forf^t. 

[3-1]  Conrta  of  equity  are  loth  to  enforce 
a  forteltare,  especially  when  a  refaaal  to  do 
■o,  as  In  this  case,  gives  to  all  parties  to  the 
asreonent  every  right  to  which  they  are  en- 
tttledt  and  thos  In  do  way  works  a  hardship 
npon  any  one.  The  right  of  forfeiture  once 
waived  cannot  be  recalled.  As  stated.  It  ap- 
pears that  the  right  of  forfeiture  was  waived 
by  the  defendants  by  a  failure  to  assert  it  in 
Deconber,  1918.  Admittedly  the  defendant 
Jotm  Lnndberg  granted  a  temporary  exten- 
sion at  bis  Interview  with  the  witness  Car- 
don  In  December,  1917.  The  only  proof  tend- 
ing to  Bhow  .Hiat  any  election  or  actual  for- 
f^tnre  was  made  i>rIor  to  December  27,  1917, 
was  the  testimony  of  one  of  the  defendants 
that  on  or  about  the  15th  day  of  tbat  month 
he  went  apm  the  premises,  found  no  one  oc- 
capylng  It,  drove  off  some  cattle^  and  re- 
paired some  fences.  No  notice  was  given  to 
tbe  idalntiff,  or  to  any  one  representing  him. 
that  a  fttrfeltore  was  contemplated  at  any 
particular  time.  No  notice  was  given  advis- 
ing the  plaintiff  that  unless  the  interest  was 
paid  a  forfeiture  would  be  Insisted  upon,  but 
at  most  the  defendants  remained  passive 
until  after  the  tender  was  made.  Admitting 
.that  the  literal  terms  of  the  contract  the 
inrties  ngnOag  to  seU  had  the  right  to  de- 
clare a  fbrf^tnre  and  terminate  the  contract, 
under  the  focts  at  Sasj  appear  In  this  record 
the  defendants  were  required  to  take  some 
affiimatiTe  action,  either  hy  notice  or  other- 
wise, to  Inform  or  advise  the  plaintiff  of 
their  Intention  to  dedare  or  insist  upon  a 
fiwf^tnre.  That  they  did  not  do.  However, 
^a«  Indicated,  in  this  case  there  was  evidence 
tending  to  show  an  extension  of  time  for 
pf^rment,  and  we  may  weil  base  our  condu- 
alon  primarily  npon  tiiat  finding. 

Tbat  the  rli^t  <tf  ft>rfeLtnre  once  waived 
cannot  be  recalled  or  insisted  npon  without 
notice  is  BOKWrted  by  the  following  anthorl- 
ties:  Loftls  t.  Fadflc  Mut  Life  Ins.  C&,  38 
Utah,  682,  114  Paa  184;  Opsgon  t.  Engebo, 


73  Wash.  324,  181  Pac  1146;  Eaton  t. 
Schneider,  185  111.  508,  57  N.  E.  421;  Zelmants 
V.  Blake,  39  Wash.  6,  80  Pac.  822;  Thayer  v. 
Mining  Co.,  105  lU.  540;  Williams  v.  Life 
Ins.  Co..  8  Ga.  App.  303,  68  S.  B.  1062 ;  Shel- 
don V.  Dunbar,  200  lU.  490,  66  N.  E  1095;  -13 
C.  J.  P.  609;  39  Cyc  1345. 

Complaint  Is  also  made  tbat  the  finding 
that  the  valne  of  the  property  bad  been  en- 
hanced in  the  sum  of  $500  by  reason  of  the 
work  done  upon  the  premises  by  plaintiff  Is 
not  supported  by  the  teetimony,  but  Is  con- 
trary to  the  weight  thereof.  As  we  view  it, 
the  conclusion  reached  makes  that  finding 
Immaterial. 

[I]  Complaint  Is  also  made  because  a  non- 
salt  was  not  granted,  It  being  contsided  that 
the  undisputed  testim<my  shows  that  the 
plaintiff  was  not  the  real  party  In  interest 
The  contract  between  plaintiff  and  defend- 
ants was  made  about  March  15, 1916,  There- 
after, In  December,  of  the  same  year,  the 
plaintiff  entered  into  a  written  agreement 
similar  to  the  one  between  himself  and  the 
defendants  to  sell  the  same  premises  for  an 
advanced  price  to  Joseph  B.  Beus  and  Harry 
P.  Garrison.  In  April,  1917,  plaintiff  as- 
signed the  contract  made  with  Bens  and 
Garrison  to  secure  an  indebtedness  owing  by 
blm  to  George  A.  Hoopea...  It  will  thus  be 
seen  that  the  plaintiff  was  vitally  interested 
in  keeping  the  right  to  purchase  tbe  land 
under  the  contract  with  the  defendants  in 
force,  otherwise  bis  otmtract  with  Beus  and 
Garrison  woold  of  necessity  fall,  and  Oie  as- 
^gnm^t  of  it  as  security  for  the  payment  of 
bis  Ind^tedness  would  be  lost,  and  he  would 
be  deiRlved  of  any  advantage  or  ri^t  wbich 
be  had  by  reason  of  the  original  agieonent 
It  was  sndi  an  interest  as  authortzed  him  to 
institute  and  prosecnto  this  action. 

We  find  no  reversible  error  In  the  record. 
The  Judgment  Is  therefore  affirmed,  appellaot 
to  pay  costs. 

CORFAfAN,  a  3.,  and  FRIGK,  WEBER, 
and  THUBBfAN,  JTJ.,  concur. 
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Mcintosh  t.  schops. 

(Supreme  Gobrt  of  Or^on.    Ma^  13.  1919.) 

1.  iNNKEEFnta  —   DiBTIMCTIOIl  FBOK 
"LODOIKO  HODSB  KbEFSE*'  —  *'BOABDIHS 

House  EIbbpbs." 
At  common  law,  an  ''InnkeepeT^  eatntd  to 
tte  travding  pabllc,  tiio  trandoit  traTdera  who 
in  paasing  tlmoagh  the  country  stopped  from  day 
to  day  In  Oe  pnraait  ot  tbafr  travela,  while  the 
**lodgiDg  hoose  or  boarding  houae  keeper"  took 
care  of  more  permanent  cnstomera,  who  re- 
mained for  longer  periods,  more  or  less  per- 
manently. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  Boarding  Honse  Ke«per;  Lodg- 
ing House  Keeper;  first  and  Second  Series, 
Innkeeper.] 

2.  Innkeepers  «=»11(2)   —   Ljabilitt  to 

GUEBTB. 

An  innkeeper  though  held  to  a  very  high 
degree  of  care  for  goods  of  his  gaests,  does  not 
incur  such  strict  liability  except  to  one  who 
sustains  the  relation  of  a  "guest,"  and  he  may 
be  an  innkeeper  to  some  persons,  "guests"  as 
auch,  and  only  a  lodging  hoose  keeper  as  to 
others. 

8.  iNlfKEBFBBS  ^11(12)  —  LlABILTTT  FOB 

Goods  of  Lodokb— Pleadiho  and  Psoor  or 

NBGLIOSnOB. 

The  doty  of  an  innkeeper  toward  the  goods 
of  a  relatively  permanent  lodger  or  boarder  be- 
ing that  of  ordinary  care  only,  and  being  the 
same  duty  owed  by  the  ordbiary  bailee  for  hire 
and  no  more,  there  is  no  presumption  (rf  his 
negligence  in  case  of  theft  or  burglary. 

4.  Pleading  «=>36(8)  —  Adhission  in  An- 
ewEB— Effect. 
Where  the  complaint  of  plaintiff  suing  a 
lodging  house  keeper  for  loss  of  goods  alleged 
that  at  all  times  mentioned  defendant  was  the 
keeper  ot  a  common  inn  or  hotel,  which  was  ad- 
mitted In  tbe  answer,  it  may  be  accepted  as 
eatabliahed  that  defendant  waa  keeping  sncfa 
a  place. 

6.  INNXKEPRB  «=»8— StATCT  AB  "LODOU" 

Bathxb  Than  *'Gum.*' 
Whm  plaintiff's  occupancy  <^  a  room  In 
defendant's  hotel  waa  of  a  permanent  nathre  at 
a  fixed  rental  per  week  or  mtmth,  and  extended 
from  January  16th  to  April  4th,  and  from  April 
18tb  to  March  18th,  prima  facie,  in  the  absence 
of  evidence  to  the  contrary,  plaintiff  was  a 
"lodger,"  or  boarder,  of 'a  lodging  house  keep- 
er, rather  than  a  "guest"  of  an  innkeepw  in 
the  strict  sense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  £1rst  and  Second  Suries,  Ooest; 
LodgerJ. 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Win.  N.  Gatens,  Judge. 

Action  by  A.  M.  Mcintosh  against  R.  H. 
Sdiops,  doias  business  as  the  Standish  Hotel. 
From  a  judgment  for  plaintiff,  defendant 


V.  SCHOPS  693 

p.) 

aE4)eal8.  Jadgment  reversed,  and  cause  r& 
manded,  with  instructions  to  enter  nonsuit 
The  def^dant  was  the  ke^r  of  an  inn  or 
hotel  in  Portland.  The  i^alntiff  was  an  oc- 
cupant of  one  of  the  rooms  In  the  hotel. 
Wthlle  plalntltt  was  out  of  bis  room  one  day, 
the  door  was  forced  open  by  a  burglar,  and 
three  suits  of  clothes  and  some  small  articles 
of  property  were  taken.  He  brings  &1b  ac- 
tion against  the  defendant  to  recover  the 
value  of  sndi  wearing  apparel,  etc.,  alleged 
to  amount  to  about  $84. 

Frank  S.  Grant,  of  Portland  (James  N. 
Davis  and  W,  W.  Dugan,  Jr.,  both  of  Port- 
land, on  the  brief),  for  appellant. 

Alfred  P.  Dobson,  of  Portland  (F.  J.  Licht- 
enberser,  of  Portland,  on  the  brief),  for  re* 
spondent 

BENNETT.  J.  The  case  seems  to  have 
been  tried  npon  both  sides,  upon  the  theory 
that  the  relatlMiship  of  guest  and  Innkeeper 
subsisted  between  plaintiff  and  defendant, 
and  that  the  defendant's  liability  was  of  that 
very  high  degree,  amounting  almost  to  in- 
sorance.  wblcb  attached  at  the  oommon  law 
to  such  relationship. 

We  are  forced  to  the  condnslon  that  from 
the  allegations  in  the  pleadings  and  the 
proof  in  the  case  this  was  not  the  real  re* 
lationsbip  between  the  parties,  but  that  the 
real  relationship  was  that  of  a  boarding  or 
lodging  bouse  keeper  to  his  boarder  or  lodger 
— an  altogether  different  relationship,  calling 
for  a  dlfferait  degree  of  care,  and  a  mudi 
less  strict  nil«  of  liability  tar  the  goods  in 
question. 

[1]  It  Is  not  claimed  by  the  plaintiff  that 
there  is  any  statutory  liability — indjeed,  his 
claim  Is  that  the  statute  has  not  affected  the 
common-law  rule.  The  distinction  at  com- 
mon law  between  an  innkeeper  and  a  board- 
ing or  lodging  house  keeper  was  that  the 
innkeeper  catered  to  the  traveling  public — 
the  transient  traveler,  who,  In  passing 
through  the  country,  stopped  from  day  to  day 
in  the  pursuit  of  his  travels.  The  lodging 
house  or  boarding  house  keeper,  on  the  other 
hand,  took  care  of  more  permanent  custom- 
ers, who  remained  for  longer  periods  and 
more  or  less  permanently  In  the  same  place 

[2]  The  innkeeper  has  always  been  held  to 
a  very  hl^  degree  of  responsibility,  and  If 
the  property  of  his  guest  was  stolen  while 
under  his  roof,  even  without  bis  fault,  be 
was  generally  liable  therefor.  But  It  ^ms 
well  established  that  before  he  Incurred  this 
strict  liability  it  must  appear,  not  only  that 
be  was  an  Innkeeper  or  hotel  keeper,  but 
also  that  tbe  party  he  was  entertaining 
should  sustain  the  relationship  of  "guest." 
Tbe  same  innkeeper,  who  sustained  that  re- 
lationship to  such  OS  were  "guests,"  might 
be  (mly  a  lodging  or  boarding  house  keeper 
ns  to  other  persons  who  were  staying  with 
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him  permanently,  snd  were  not  tberefore 
"guests"  wltUn  the  technical  meaning  of  the 
word. 

The  distinction  and  the  reasons  for  It,  as 
traced  by  Mr.  Beale  Id  the  early  chapters  of 
his  work  on  lonkeopers,  is  very  Interesting, 
and  grew  out  of  the  disturbed  and  dangerous 
conditions  of  the  traveling  in  England  in 
the  early  centuries  when  the  common  law 
was  growing  up.  The  presence  of  the  great 
numbers  of  outlaws  and  highwaymen  made 
it  necessary  that  the  traveler,  passing  tlirough 
the  country,  by  the  crude  methods  of  travel 
then  in  vogue,  should  find  wayside  stopping 
places,  where  he  and  his  property  could  be 
protected  from  thieves  and  robbers;  and 
out  of  this  necessity  and  the  danger  of  pos- 
sible collusion  between  the  innkeeper  and 
the  outlaw  grew  the  rule  holding  the  lun> 
keeper  absolutely  liable  to  such  traveler  for 
the  loss  of  goods  while  at  the  inn. 

The  necessity  of  such  a  strict  rule  seems 
never  to  have  existed  or  been  recognized  in 
the  case  of  more  permanent  boarders — prob- 
ably because  In  the  case  of  a  permanent 
lodger  or  boarder  he  had  a  better  opportunity 
to  choose  his  own  place  of  living,  and  he 
could  also  know  in  advance  just  exactly 
what  care  and  means  of  protection  his  land- 
lord was  adopting.  This  ancient  distinction 
seems  always  to  have  been  preserved  In  the 
law,  and  still  exists  at  this  day. 

In  22  Cyc.  1077,  subd.  G,  It  Is  said: 

"An  innkeeper  may,  and  commonly  does,  en- 
tertain not  only  merely  transient  guests,  but 
other  persons  -who  stay  at  the  inn  for  a  consid- 
erable period,  making  in  fact  their  residence 
there;  such  persons  are  boarders,  not  guests. 
If  he  [a  person]  is  staying  at  the  inn  nnder  a 
contract  by  which  he  is  to  remain  there  a  cer- 
tain considerable  time,  and  in  return  gets  a 
special  rate  for  board,  be  Is  presumably  a 
boarder." 

In  Doble  on  Bailments  and  Carriers,  249, 
S  91,  It  is  said: 

"It  is  as  important  to  determine  who  are 
guests  as  it  is  to  decide  who  are  innkeepers; 
for,  as  tbe  exceptional  liabilities  which  will  be 
flubsequently  discussed,  are  imposed  only  on 
those  who  are  strictly  innkeepers,  so  these  lia- 
bilities exist  solely  in  favor  of  those  whose  le- 
gal relation  is  that  of  guests,  and  not  in  favor 
of  boarders,  or  other  persons  resorting  to  the 
Inn.  He  alone,  then,  can  hold  the  innkeeper  to 
bis  rigorous  liability  who  Is  technically  a  guest. 
That  the  plaintiff  is  not  a  guest  is  thorefore  al- 
ways a  defense  to  tbe  strict  liability  as  an  inn- 
keeper for  loss  or  damape  to  the  goods. 

"It  is  clear  that  the  definition  of  'guest'  In- 
volves three  elements,  which  require  separate 
treatment  in  tbe  order  named:  First,  a  tran- 
sient ;  second,  patronizing  the  inn  as  such ; 
third  consent  of  the  innkeeper." 

In  Beale  on  Innke^rs  and  HoteU,  |  201, 
it  is  said: 

"A  boarder  at  an  inn  is  not  entitled  to  the 
exceptional  responsibility  of  tbe  innkeeper  for 


tbe  goods  of  bis  guest.  So  where  money  is  de* 
posited  In  tbe  office  safe  and  is  stolen  by  a 
cleA  who  was  not  negligently  employed,  and 
■when  goods  are  stolen  from  tlie  duiabet  of  the 
guest,  the  innkeeper  is  not  TeBponsibl&*' 

And  again:  ' 

"A  passenger  or  wayfaring  man  may  be  an 
entire  stranger.  He  must  put  up  and  lodge  at 
the  inn  to  which  his  day's  journey  may  bring 
him.  It  is  tberefore  important  that  he  should 
be  protected  by  the  most  stringent  rules  of  law, 
enforcing  tbe  liability  of  the  Innkeeper.  In  such 
case,  therefore,  the  law  makes  tbe  innkeeper  an 
insurer  of  tbe  goods  of  bis  gnest  except  as  to 
losses  occasioned  by  tlie  act  of  God  or  pnbUe 
enemies.  But  a«  a  boarder  be  does  not  need 
sadi  protection;  the  law  does  not  afford  it  It 
is  sufficient  to  give  bim  a  remedy  when  be  shall 
prove  the  innkeeper  has  been  guilty  of  culpable 
negligence." 

And  again,  in  section  202,  Id.,  it  Is  said: 

"He  does  not  receive  the  boarder  as  part  of 
his  public  duty,  and  therefore  does  not  under- 
take the  extreme  responsibility  undertaken  to- 
ward tbe  guest's  goods;  but  he  receives  the 
boarder  and  his  goods  to  be  entertained  and 
cared  for,  with  the  single  exception  that  he 
does  not  offer  bis  bouse  to  a  hoarder  as  a  ref- 
uge from  the  perils  of  tiie  road.  For  any  Injury 
to  the  goods,  which  an  innkeeper  carrying  on 
his  business  In  tbe  ordinary  way  should  have 
guarded  against,  the  innkeeper  ought  to  be 
liable.  This  is  usually  expressed,  in  the  lan- 
guage ordinarily  used  in  connection  with  bail- 
ments, as  that  duty  of  'ordinary  care*  which  Is 
due  in  bailments  for  the  mutual  benefit." 

[3]  So  the  duty  of  an  Innkeeper  toward 
the  goods  of  such  a  lodger  or  boarder,  t)eing 
that  of  ordinary  care  only,  and  being  the 
same  duty  owed  by  the  ordinary  bailee  for 
hire  and  no  more,  there  Is  no  presumption  of 
negligence  in  case  of  theft  or  burglary  and 
tbe  plaintiff  must  plead  and  prove  actual 
negligence. 

The  case  of  Clafiln  v.  Meyer,  75  N.  T.  260. 
31  Am.  Rep.  467,  Involved  the  liability  of  sudi 
a  bailee  for  hire  In  the  event  of  burglary, 
and  tbe  court  said: 

"But  where  the  refusal  to  deliver  is  ex- 
plained by  the  fact  appearing  that  *he  goods 
have  been  lost,  either  destroyed  by  fire  or  stolen 
by  thieves,  and  tbe  bailee  is  therefore  unable  to 
deliver  them,  there  is  no  prima  facie  evidence 
of  his  want  of  care,  and  tbe  court  will  not  as- 
sume, in  the  absence  of  proof  on  the  point,  that 
such  fire  or  th^  waa  tbe  result  of  bia  negli- 
gence." 

And  again: 

"This  burden  la  never  shifted  from  bIm,  ff  he 
proves  the  demand  upon  die  warehouseman  and 
his  refusal  to  deliver,  these  fscts,  unexplained, 
are  treated  by  the  courts  aa  prima  facie  evidence 
of  negligence;  but  if,  either  in  the  course  of  bis 
proof  or  that  of  the  defendant,  it  appears  that 
the  goods  have  been  lost  by  theft,  the  evidence 
must  show  that  the  loss  arose  from  the  negli- 
gence of  tbe  warehouseman. 
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"Applying  these  prindplea  to  the  present  ease, 
we  moat  hold  that  whea  It  appeared,  as  It  did, 
tiiat  the  coeds  were  taken  from  the  defendant's 
warehonse  bj  a  bntglarions  vttrj  thereof,  the 
plaintiffs  shonld  have  shown  that  some  negli- 
gence or  want  of  care,  such  as  a  prudent  man 
woold  take  under  similar  circDmBtances  of  bis 
own  property,  caused  or  permitted,  fir  contrib- 
uted to  cause  ot  pomi^  that  bn^lary." 

The  same  condnslOD  was  reached  by  tbe 
Supreme  Court  of  Washington  In  the  case 
of  Colbnm  t.  Wfishington  State  Art  Ass'n, 
80  Whsh.  662.  141  Pac.  1153,  L  R.  A.  191SA, 
594,  where  the  goods  in  question  were  left 
in  charge  of  a  museum  company  for  exhibi- 
tion.   Tbe  court  said: 

"Having  in  mind  these  mlea  touching  the 
burden  of  proof,  and  the  fact  that  we  have 
practically  no  evidence  save  that  of  witness 
Hall  above  quoted,  showing  the  amount  of  dili- 
g^uw  or  want  of  diligence  exercised  by  appel- 
lant in  caring  for  resptmdent's  goods,  and  the 
conceded  fiict  Oiat  they  were  lost  by  theft,  it 
seems  to  us  that  there  is  such  want  of  affirm- 
ative  showing  of  negligence  on  the  part  of  ap- 
pellant that  it  most  be  held  free  from  liability 
rach  as  Is  here  sought  to  be  charged  against  it.** 

Mr.  Tan  Zile  in  his  work  on  Bailments 
and  Carriers  cites  the  New  York  case,  among 
many  others,  with  approml,  and  says: 

"If  he  proves  the  demand  upon  the  ware- 
housonan,  end  his  refusal  to  deliver,  these 
facts,  unexplained,  are  treated  by  the  courta  as 
prima  facie  evidence  of  negligence;  but  if.  ei< 
tfaer  in  the  course  of  his  proof  or  that  of  the 
defendant,  it  appears  Uiat  the  goods  have  been 
lost  by  thefts  tbe  evidence  mast  show  that  the 
loss  arose  l^om  the  negligence  of  the  ware- 
houseman." 

And  In  6  Corpus  Juris,  I  61,  Xk  1123,  It  ia 
said: 

"So  a  bailee  is  not  liable  for  losses  teaulting 
without  his  negligence  from  such  public  disas- 
ters as  the  inroads  of  a  hostile  army,  or  tbe 
conflscation  or  destruction  of  goods  by  military 
authority,  or  from  such  private  causes  as  rob- 
bery, bnrglary,  or  theft" 

[4]  In  this  case  the  complaint  alleges  "that 
at  all  times  hereinafter  mentioned  the  de- 
fendant was  the  keeper  of  a  common  inn  or 
hotel."  and  this,  we  think,  Is  admitted  In  the 
answer.  So  It  may  be  accepted  as  estab- 
lished tliat  tbe  defendant  was  keeping  such  a 
place. 

It  la  also  alleged  "that  the  plaintiff  was  a 
guest  of  tbe  defendant,"  but  this  is  denied 
in  the  answer.   The  defendant  alleges  that: 

"Defendant  baa  been  and  still  is  engaged  In 
keeping  the  Standish  Hotel,  renting  rooms  to 
transients  and  to  permanent  roomers,  and  plain- 
tiff engaged  room  36  on  January  16,  1915,  and 
occupied  the  same,  and  paid  rental  therefor 
at  the  rate  of  $2JiO  per  week,  to  April  4,  191^ 
and  afterward  on  April  18,  1915,  plaintiff  en- 
gaged  a  room  in  said  hotel  and  paid  rental 


therefor  to  Match  18, 1917,  at  the  rate  of  fl2 
per  month." 

And  this  la  admitted  In  the  reply. 

[1]  So  it  apprara  that  plaintiiPa  occupant^ 
was  of  a  permanent  nature,  at  a  fixed  rental 
per  week  or  month,  and  therefore  iwlma 
fade  (and.  In  the  absence  of  evidence  to  tbe 
oontnu7i  he  was  a  lodger  or  boarder  rather 
than  a  guest).  There  seems  to  have  been  no 
evidence  offered  whatever  on  the  part  of  the 
plaintlfC  In  regard  to  this  feature  of  the  ca8& 

Under  these  condiUcKis  we  must  bold  that 
plaintiff  was  prima  facte  at  least  not  a 
guest  of  the  hotel,  but  a  more  or  less  perma- 
nent roomer  or  lodger,  and  ^t  the  r^tlon- 
sblp  of  Innkeeper  and  guest,  and  the  result- 
ing liability,  did  not  exist  as  to  him. 

We  cannot  find  any  affirmative  evidence 
whatever  of  neglect  on  the  part  of  the  de- 
fcaidant,  and  we  conclude  that  the  finding  of 
actual  ne^lgence  on  bis  part  is  not  sustained 
by  evidence.  Indeed,  the  court  seems  to  have 
based  its  findings  «itlrely  on  tbe  presump- 
tion against  an  innke^r,  which,  as  we  have 
seal,  did  not  apply  in  this  case. 

The  motion  of  the  defendant  for  a  non- 
suit should  have  heea  allowed.  The  Judg- 
ment of  the  court  below  will  be  reversed,  and 
the  cause  remanded,  with  Instructions  to 
enter  a  nonsuit 

McBBIDE,  a  J.,  and  BEAN  and  JOHNS, 
J  J„  concur. 


(92  Or.  S69> 
In  re  STURTBV ANT'S  ESTATE. 

STURTEVANT  et  al.  v»  STURTEVANT  et  at. 

(Supreme  Court  of  Oregon.   May  13,  1919.) 

1.  Wills  ^aOO— Testamentaet  CAPAcrrr. 

One  has  suffident  testamentary  capacity  to 
make  a  will  if  he  koows  what  fae  ia  doing  and  to 
whom  he  is  giving  his  proper^,  though  be  may 
be  incapable  of  making  a  contract  or  managing 
his  estatew 

2.  Wills  «a>S8^)— Tesumbrtabt  Capaoht 

— DKLUSIONa 
The  mere  fact  that  testator  had  delusions 
upon  some  subject  does  not  show  want  of  testa- 
mentary capacity,  if  these  delusions  did  not 
affect  bis  mind  in  making  his  bequests. 

3.  Wills  «=938(1)— Tbstamentabt  Cafaoitt 
—"Delusion." 

A  "delusion"  is  a  fixed  belief  in  a  proposition 
which  has  no  foundation  in  evidence  and  which 
is  so  extravagant  that  a  reasonable  man  would 
not  adhere  to  it 

[Ed.  Note.— -For  other  d^itlons,  see  Words 
and  Phrases,  First  and  Second  Series,  Delu- 
sion.] 
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4.  Appeal  and  Esbob  ^»1001(1)  —  Vcbdtct 

A  verdict  must  stand  if  tbere  is  any  eridence 
to  tustuD  it. 

&  WZZX8  «s>^^-TAUDIrr. 

Testator  has  perfect  l^al  rlcbt  to  dispose 
of  his  estate  as  he  chooses. 

6.  Wills  «=»155(4)— "Undub  Intluence." 

Kind  treatmeat  and  even  reasonable  solicita- 
tion do  not  constitute  "undue  Influence." 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases^  ITirst  and  Second  Series,  Undue  In- 
fluence.] 

7.  WnX8  «=»47— TEBTAMEirrABT  Capaoitt— 

Old  Aob— Mental  Xhpaxbiieht. 
One  who  retains  saffldent  independent  mai- 
taUt7  to  know  what  he  wishes  to  do  with  bis 
proper^  and  to  Itnow  that  will  expresses  Us 
.desires  may  make  will,  though  suffering  from 
mental  impairment  as  result  of  old  age  and  dis- 
ease. 

Id  Banc. 

i^>peal  from  drcuit  Court,  UmatUla  Coun- 
ty; Dalton  Blm  Judge. 

On  petition  for  r^earln^  Petition  de- 
nied. 

For  former  opinion,  see  178  Pac.  192. 

James  A.  Fee,  of  Pendleton,  for  appellants. 

Stephen  A.  Lowell,  James  H.  Raley.  and 
W.  M.  Peterson,  aU  of  Pendletoo,  C.  M. 
White,  of  Portland,  and  Frederidi  Stelwer 
and  Raley  &  Baler*  of  Pendleton,  for 
respondents. 

McBRIDE,  C.  J.  The  brief  npon  the  pe- 
tition for  rehearing  practically  travels  over 
the  same  ground  occupied  by  the  original 
briefs,  and  aao&t  of  the  cooteotlons  therein 
seem  to  ns  to  be  saffldently  answered  in  the 
original  opinion. 

[1]  The  test  of  testamentary  capacity  Is 
well  stated  In  the  original  opinion,  but  tlie 
following  excerpts  may  serve  further  to  eluci- 
date the  subject,  and  to  distinguish  between 
testamentary  capacity  and  the  capacity  to 
contract  generally: 

"The  result  of  the  best  conddered  cases  on 
the  subject  seem  to  pot  the  quantum  of  under- 
standing, requisite  to  tiie  valid  execution  of  a 
will,  upon  the  basis  of  knowing  and  comprehend- 
ing the  transaction  or,  in  popular  phrase,  that 
the  testator  should,  at  the  time  of  executing  the 
will,  know  and  understand  what  he  was  about. 
*  *  *  It  is  sufficient  if  the  testator  knew 
what  he  was  doing  and  to  whom  be  was  giving 
his  property,  *  *  *  and  it  is  conceded  in 
most  of  the  cases  that  a  man  may  be  capable  of 
making  a  will,  and  yet  incapable  of  making  a 
contract  or  managing  bis  estate."  Brinkman  v. 
Itueggesiek,  71  Mo.  553,  citing  Ray,  Med.  Jur. 
313;  2  RcdGold  on  Wills,  c.  4,  {  10;  Thompson 
V.  Kyner,  65  Pa.  363;  Stubbs  v.  Houston,  33 
Ahi.  555. 


See,  also,  Stackhouse  t.  Horton,  15  N.  J. 
Bq.  202;  Crossan  r.  Orosaan.  160  Ma  631* 
70  S.  W.  136. 

[2]  The  evidence  shows  that,  at  the  time 
the  win  .was  executed,  the  decedent  knew  he 
was  making  a  will,  knew  the  persons  to 
whom  he  wished  to  devise  his  estate,  knew 
of  what  his  estate  consLsted,  knew  the  per- 
sons whom  he  wished  to  exclude  from  partic- 
ipation In  bis  bounty,  and  gave  an  apparent- 
ly intelligent  reason  for  so  excluding  them; 
and,  unless  we  reject  the  testimony  of  the 
subscribing  witnesses  absolutely,  which  we 
are  not  prepared  to  do,  bis  condition  meas- 
ured up  to  every  test  laid  down  by  the  au- 
thorities for  Judging  the  capacity  of  a  per- 
son to  make  a  will.  It  is  not  sufficient  to 
show  that  a  testator  had  delusitms  up(m 
some  subject.  If  these  delusions  did  not  af- 
fect his  mind  In  making  his  bequests.  He- 
Clary  T.  StuU,  44  Neb.  175.  62  N.  W.  SOL 

[3, 4]  It  la  claimed  that  decedent  was 
under  an  Insane  d^usion  that  his  deceased 
son  Clark  bad  embezzled  bis  money,  and 
that  his  practical  disinheritance  of  Clark's 
children  was  the  result  of  this  delusion.  A 
"delusion"  Is  a  &zed  belief  In  a  proposition 
which  has  no  foundation  In  evidence,  and 
which  Is  so  extravagant  that  a  reasonable 
man  would  not  adhere  to  It  It  is  a  fixed  and 
extravagant  belief  that  a  foct  exists  where 
there  is  no  evidence  to  furnish  a  basis  to 
such  belief.  The  rule  in  regard  to  this  mat- 
ter is  very  similar  to  the  rule  adopted  In  this 
state  In  regard  to  the  verdict  of  a  Jury.  If 
tbere  Is  any  evidence  to  sustain  the  verdict, 
it  must  stand.  So  here.  If  tbere  is  any  evi- 
dence to  support  the  belief,  it  la  not  a  delu- 
sion. In  re  Scott's  Est.,  128  Cat.  67,  60  Pa& 
627. 

lie  decedent's  belief  in  his  deceased  son's 
dishonesty  bad  some  evidence  to  sustain  It: 
First,  the  son  took  charge  of  decedent's  store, 
which  was  a  profitable  business,  and  left  It 
on  unprofitable  business ;  second!,  mony  bills, 
which  the  books  Indicated  were  unpaid,  were 
found  upon  the  statements  of  reputable  per- 
sons to  have  been  paid,  and  these  snma  were 
not  accounted  for. 

Now  these  circumstances  may  be  account- 
ed for  upon  the  theory  of  the  son's  Incapac-. 
ity  for  business  or  carelessness  in  keeping 
bis  accounts;  but,  on  the  other  band,  there 
are  many  business  men  who  mifibt  adopt 
the  same  theory  adopted  by  decedent,  and 
attribute  the  losses  to  dlsbcmesty  and  pecu- 
lation; and  this  might  be  especially  true 
with  an  old  man  wbo  had  conducted  the 
business  profitably  himself,  and  who  would 
not  be  likely  to  see  any  reason  why  his  son 
could  not  hare  done  the  aamo.  He  would 
naturally  ask: 

"Why  is  it  that  my  once  profitable  busmesa 
shows  a  loss  under  my  son's  management'/ 
What  has  become  of  the  money  which  these  debt- 


^s»Por  other  case*  see  Muna  topic  and  KfiTT-NUUBBIt  in  all  Ker-Numbcred  Dlgesta  and  ladsxei 
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on  paid  him,  and  for  wliidi  there  is  do  ac- 
connt?" 

So  there  was  some  evidence  npon  which 
deceased  conld  fonnd  a  perfectly  natural  be- 
lief that  the  son  bad  not  dealt  fairly  with 
him.  That  belief  was  probably  a  mistaken 
one,  bnt  it  was  not  an  insane  delasion. 

[S]  His  failure  to  malte  provision  for 
Clark's  diildn>n  was  brought  about,  to  a 
great  extent  probably,  by  the  act  of  Clark's 
widow  in  bringin;  an  action  against  him  for 
wages  for  bis  son,  whidi  she  claimed  were 
earned  by  titm  while  in  charge  of  decedent's 
store,  and  by  a  suit  to  compel  the  cooveyance 
to  his  grandsons  of  two  lots  alleged  to  bare 
been  the  property  of  Clark  in  his  lifetime, 
both  of  which  suits  were  settled  by  the 
guardian  unfavorably  to  decedent  and 
against  his  protests.  The  guardian  probably 
acted  for  the  best ;  but,  in  view  of  the  opin- 
ion decedent  entertained  in  regard  to  Clark's 
transactions  while  In  charge  of  the  store, 
the  settlement  must  have  been  a  bitter  pill 
and  left  a  feeling  of  resentment  which  show- 
ed Itself  in  the  will,  and  in  his  statement  to 
Goutts  and>  Bingo,  that  Clark's  children  had 
received  enough.  In  this,  he  did  not  dis- 
play that  spirit  of  magnanimity  and  forgive- 
ness which  he  might  have  exhibited;  but 
the  estate  was  his,  earned  by  tils  industry 
and  ability,  and  be  bad  a  perfect  legal  ri^t 
to  dispose  of  it  as  he  chose. 

[1]  Upon  the  qnestion  of  undue  influence 
by  Mark  and  his  wife,  the  contestant  had 
the  burden  of  proof,  and  we  still  take  the 
view  expressed  In  the  original  opinion  that 
the  proof  offered  by  them  does  not  estab- 
lish the  charge  that  such  undue  influence 
was  exerted.  Kind  treatment  and  even  rea- 
sonable solicitation  do  DOt  constitute  undue 
influence,  and  this  is  about  as  far  as  con- 
testant's testimony  goes  In  this  case. 

[7]  We  believe  decedent,  while  suffering 
some  mental  impairment  as  the  result  of 
old  age  and  disease,  yet  retained  sufflclent 
independent  mentality  to  know  what  he 
wished  to  do  with  his  property,  and  that  the 
will  expressed  his  desire  in  that  respect 

Tb»  petitioa  for  rehearing  Is  denied. 


<u  Utah.  ») 

ANTELOPE  SHEARINO  CORRAL  T.  CON- 
SOLIDATED WAGON  &  MACHINE  CO. 
et  al.   (No.  3287.) 

(Supreme  Court  of  Utah.    Apdl  18,  1019.) 

1.  ErKCUTiON  «©=353— Tbansfkb  of  Pbopeb- 

TY— LiKM. 

No  lion  wns  acqalred  or  could  be  acqnired 
by  a  levy  and  sale  under  an  execution  after 
the  judgment  debtor's  intorest  or  title  bad  been 
transferred  by  him  to  another. 


2.  HOUESTBAD  ^»217— JUnOlCENT. 

Id  action  to  quiet  title  to  realty  by  one 
claiming  under  conveyance  from  a  judgment 
debtor  twfore  an  execution  sale  on  the  Judgment 
purporting  to  sell  plainttfTs  property  to  satis* 
fy  debt  bivotriDf  qaastiona  of  judgment  lien 
against  land  and  whether  it  had  been  judgmcmt 
debtor's  homestead,  it  was  orror  to  enter  judg- 
ment for  defendant  witliout  any  determination 
as  to  whether  land  had  been  a  homestead  ex- 
empt from  execution  within  Cenmp.  Laws  1917, 
{|  2898,  6868. 

Appeal  from  District  Goort,  Dndiesne 
County;  A.  B.  Morgan,  Judge. 

Action  to  quiet  title  by  the  Antelope  Shear- 
ing Cktrral  against  Consolidated  Wagon  & 
Machine  Company,  and  Renloeu  WUkios, 
Hherlff  of  Duchesne  County.  From  a  judg- 
ment for  defendant  company  and  a  dismissal 
of  the  complaint,  plalntift  appeala  Reversed 
and  remanded,  with  directions  to  grant  a  new 
trial,  and  with  permission  to  amend  pleadings 
or  file  additional  pleadings. 

J.  H.  Burd,  of  Salt  Lake  Clt7,  and  A.  N. 
Ait  and  Fred  U  Watrons,  bodi  of  Duchesne, 
for  appellant 

Uorris  ft  Callester,  of  Salt  Lake  City,  and 
E.  H.  Burgess,  of  Boosevi^t  A>r  req^ondents. 

GIDEON,  J.  This  Is  an  action  to  quiet 
title  to  real  pnq>erty.  Hie  complaint  contains 
the  usual  alienations  of  ownerstiip  in  the 
plaintiff;  I  diat  tlie  defoidant  counpany  claims 
an  interest  in  tlie  premises  adverse  to  plain- 
tiff: that  tlie  defendant  Witting,  as  sberitf, 
under  an  execution,  on  or  atxnit  January 
26,  1917,  sold  the  same  to  the  defendant 
machine  company;  that  said  execution  was 
Issued  on  a  judgmMit  theretofore  obtained 
In  favfw  of  defendant  MHupany  In  an  actlw 
wherein  said  company  was  plaintiff  and  one 
Elba  Boitl^  was  defendant  It  Is  further 
allied  Chat  a  o»tiAcate  of  sale  bad  been 
Issued,  and  ttiat  unless  tbe  sherUF  is  restrain- 
ed by  an  drder  of  court  be  will,  at  tlie 
expiration  of  tbe  period  of  redemption,  ex- 
ecute a  sheriff's  deed  pursuant  to  tbe  sale; 
that  the  said  certlflcate  of  sale  does  and  tbe 
sheriff's  deed  when  Issued  will  constitute  a 
cloud  upon  plaintiff's  title. 

By  joint  answer  tlie  allegations  of  owner- 
ship are  draled.  As  a  further  defense  a 
sale  by  the  defendant  sheriff  under  and  by 
virtue  of  an  execution  and  purchase  by  de- 
fendant company  at  that  sale  is  alleged,  nie 
prayer  of  the  answer  Is  ftor  a  dismissal  of  tbe 
action. 

Plaintiff  did  not  r^ly  to  tbe  answer. 

Judgment  was  entered  dismissing  tbe  com- 
plaint and  adjudging  and  decreeing  the  de- 
fendant-company to  be  the  owner  of  tbe  land 
described  in  the  complaint  by  virtue  of  the 
sherifTs  sale.   Plaintiff  ai^teals. 

At  the  trial  no  testimony  was  taken  bnt 
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an  oral  stlpolatlctt  was  read  Into  ttie  record, 
which  purported  to  and  did  contain  the  facta 
upon  which  the  dedidon  cS.  the  trial  court 
1b  based.  Hie  effect  of  the  stlpulatiwi  la 
that  on  Hay  17,  1919,  one  Elba  Bentley  was 
a  resident  of  Dndieme  county,  Utah,  and 
was.  the  owner  of  tba  land  In  qnestltm ;  that 
he  occupied  It,  made  some  Improvnnaits  on 
It  as  Us  borne,  and  bnllt  a  house  and  resided 
Uiereon,  and  did  scnne  little  ftirmii^  It 
Is  also  stipulated  that  on  November  It,  1815, 
the  defendant  machine  company  secured  a 
judgment  against  Elba  Boitlegr  in  the  ^atrlct 
court  of  Duchesne  county  In  the  sum  of 
¥233.64 ;  that  the  same  was  dodceted  In  tbe 
office  of  the  derh  of  said  court.  It  Is  further 
stipulated  that  on  June  8, 1916,  said  Bentley 
transferred  tbe  land  in  question  by  warranty 
deed  to  the  plaintifT;  that  on  or  about  Jan- 
nary  26,  1917,  an  execution  was  Issued  upon 
said  judgment  and  iriaeed  In  tbe  hands  of  de- 
fendant sberiir,  who  proceeded  to  levy  iqion 
and  sell  the  land  In  cfmtrorersy;  that  at 
said  sale  the  defendant  company  was  the 
purchaser  and  the  aAierlff  Issued  to  said  com- 
pany  a  certlflcate  of  sale.  The  period  of  re- 
demption had  expired  prior  to  the  trial,  but 
subsequent  to  tbe  Institution  of  Oie  action. 

The  stipulation  concluded  with  the  follow- 
ing statements  by  counsel: 

"Counsel  for  Plaintiff :  I  believe  that  to  about 
the  stipulation  with  the  exception,  as  we  read 
it,  it  is  expressly  understood  from  the  time  Bent- 
ley received  title  to  this  land  In  1915,  until  he 
sold  it  to  the  plaintiff  in  thto  matt^,  in  May, 

1916,  or  June.  June  8.  1016,  he  used  It  and  oc- 
cupied It,  and  held  it  out  to  the  world  as  Ids 
home,  and  he  used  it  only  as  his  home. 

"Counsel  for  Defense:  We  are  wUling  to  ad- 
roit or  stipulate  that  he  lived  there,  although 
the  pleadings  say  nothing  whatever  about  it. 
To  stipulate  to  what  my  brother  haa  said  would 
go  outside  of  the  complaint.  Bentley  was  on 
the  place  and  lived  there,  as  I  said  before,  but 
that  is  as  far  as  we  would  go. 

"Counsel  for  Plaintiff:  With  bis  family? 

"Counsel  for  Defense:  I  believe  he  Is  a  mar- 
ried man.  But  that  Is  as  tar  as  we  could  go: 
under  the  pleadings." 

The  court  found  that  the  Judgment  in 
favw  of  the  machine  company  and  against 
Bentley  was  entered  and  docketed  on  Novem- 
er  17, 1915,  as  stated  In  the  stipuIaUm ;  that 
at  the  time  of  dodceUng  tbe  Judgment  said 
Bentley  was  the  owner  and  occupied  and 
held  the  record  titie  of  tbe  land  described  in 
the  complaint ;  that  on  or  about  January  27, 

1917,  under  and  by  vlrtne  of  a  writ  of  ex- 
ecution issued  out  of  said  court  tsa  said 
Judgment,  a  levy  was  made  upon  the 
premlfies,  and  the  same  were  sold  to  the 
defendant  company;  that  the  aherlCf  Issued 
a  certificate  of  sale  ttierefor  on  or  about 
March  10,  1917.  The  court  further  found 
that  Bentley  and  the  plaintiff  had  actual 
and  record  notice  of  the  judgment  on  the 
date  It  was  docketed,  and  made  the  further 


finding  of  fact  ttiat  plaintiff  had  "no  rtj^t 
or  claim  In  and  to  or  upon  the  said  land." 

As  conduaicms  of  law  It  was  found  that 
the  defendant  company  was  tbe  owner  M  flw 
land  sold  under  the  aherUTa  sale  and  was 
entitled  to  a  Judgmmt  dismissing  the  action 
and  to  recover  Its  coats  incnrred.  Hie  decree 
adjudged  that  the  defoidant  machine  com- 
pany owned  the  land  subject  to  redemption, 
and  that  ttie  action  be  dismissed  as  to  both 
defendants. 

The  court  made  no  finding  as  to  whether 
tbe  premises  In  question  conatttnted  Che  home- 
stead of  Bentiey  at  the  date  of  the  Jn^ment 
or  at  any  time  prior  to  his  allenatim  thweof 
on  June  8, 1916.  lliere  la  no  alIegaU<m  any- 
where In  tlie  pleadings  as  to  whether  tbe 
land  In  controreray  constltnted  or  was  tbe 
home  or  homestead  of  Elba  Bentley  at  tbe 
date  of  sale  by  Bentiey  or  at  any  time  after 
tbe  rendition  of  the  Judgment 

[1, 21  Manlfestiy  no  was  acquired,  or 
could  be  acquired,  In  favor  of  the  defendant 
company  by  tiie  levy  and  sale  under  the 
execution  In  January,  1917.  Whatever  In- 
terest or  titie  the  Judgmmt  debtor  In  that 
case  (Bentley)  had  In  the  premises  had  been 
transferred  to  the  plaintiff.  If  any  Hen  ex- 
isted It  was  by  virtue  of  the  lien  having 
attached  during  the  time  tbe  title  to  tbe 
premises  was  retained  by  Bentley.  Smith 
V.  Zimmerman,  86  Wis.  642,  55  N.  W.  966. 
By  the  provisions  of  Comp.  I-/aw9  Utah  1017, 
{  6868.  a  Judgment,  when  docketed,  becomes 
a  lien  upon  tbe  property  of  the  Judgm^t 
debtor  not  exempt  from  execution  in  the 
county  In  which  the  Judgment  is  given,  owned 
by  him  at  the  rendition  of  the  Judgment  or 
acquired  thereafter  during  the  life  of  tbe 
Judgment.  By  section  2808  of  the  same  com- 
pilation It  Is  provided  that  each  bead  of  a 
family  is  entitled  to  a  homestead  consisting 
of  lands  and  appurtenances,  fixing  the  valu^ 
wbi(^  "shall  be  exempt  from  Judgment  lien 
*  *  *  or  forced  sale,  except  as  provided  in 
this  titie."  It  Is  tbe  contention  of  appellant 
that  the  premises  In  question,  at  the  time 
of  the  entry  of  the  Judgment,  and  continu- 
ously until  the  date  upon  which  the  plaintiff 
became  the  owner  of  the  premises,  was  tbe 
homestead  of  said  B«xtley ; .  that  the  same 
was  exempt  from  oecutlon,  and  was  not 
subject  to  or  affected  by  any  lien  by  reason 
of  the  judgment  ottered  against  Bentl^.  and 
that  It  was  the  duty  of  the  court  to  make 
findings  upcm  that  question,  and  error  on 
its  part  In  falling  to  do  so.  Respondent 
contends  that  there  was  no  issue  In  the  plead- 
ings respecting  the  question  as  to  whether  the 
pronlses  was  the  bunestead  of  Bentleiy; 
that,  having  failed  to  all^  or  prove  that 
fact,  the  ai^lant  is  in  no  podtlon  to  now 
complain  of  the  court's  failure  to  make  a 
finding  upon  that  issue. 

Bentley  Is  not  a  inrty  to  this  action.  Nei- 
ther was  he  the  owner  of  or  interested  in  the 
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premises  at  the  time  of  the  BheiifTs  sale, 
or  at  any  time  after  Jnne  8, 1916.  The  plain- 
tlflt,  manifestly,  cannot  claim  a  homestead 
in  the  premises.  The  sheriff  did  not  sell  the 
premises  of  the  judgment  debtor,  Beutley, 
but  was  admittedly  selling  plaintiff's  prop- 
«fty  to  satisfy  Bent^ey's  debt.  Either  that 
Judgment  against  Boitley  was  a  Uen  upon 
the  land  In  controversy  or  it  was  not  Unless 
so  made  by  tbe  statute,  It  constituted  no 
Hen.  No  sucb  Hen  existed  at  common  law. 
If  the  land  constituted  a  homestead  there 
was  no  Hen.  On  the  contrary,  it  Is  expressly 
provided  by  statute  that  It  shall  not  be  a  Um. 
To  hold  that  it  was  a  lien  without  first  de- 
termining the  question  as  to  whether  it  Is 
ench  property  as  Is  subject  to  a  lien  by  the 
plain  provisions  of  the  statute  is  to  give  a 
Judgment  creditor  a  ri^t  in  addition  to 
what  is  given  liim  by  tbe  statute.  In  other 
Vords,  it  in  effect  creates  a  lien  In  lits  fovor 
simply  by  reason  of  the  ftiilnre  of  ttie  plead- 
er to  deny  the  exlstoice  of  sneta  Uoi  or  to 
state  facts  wUch  would  determine  that  the 
Uen  had  never  existed.  If  the  state  of  the 
{headings  was  such  that  the  court  could 
not  grant  tlie  idalntifl  any  relief,  clearly  it 
was  wrong  in  attempting  to  adjufflcate  and 
determine'  that  the  defendant  company  was 
the  owner  of  ttie'prOToises,  primarily  because 
there  was  no  prayer  for  afflnnative  relief, 
and  secondarily  as  there  was  no  finding  upon 
whic3i  such  relief  could  be  based. 

In  view  of  tbe  unsatisfactory  ccmditlon 
oC  the  record  it  seems  impossible  to  deter- 
mine what  are  the  respective  ri^ts  of  the 
parties  ot  to  do  Justice  betweot  tliem.  For 
that  reasm  we  have  oondnded  to  reverse  the 
Judgment,  and  remand  tbe  cause  to  tlie  dis- 
trict court  of  Dndieane  county,  with  direc- 
tions to  grant  a  new  trial;  to  permit  the 
parties,  if  so  advised,  to  amend  their 
pleadii^  or  to  file  additional  pleadii^ 
Svuii  will  be  the  order.  Neither  ittrty  shall 
recover  costs  on  ttiis  appeal. 

COBBAN,  C.  J.,  and  FBIOK,  WEBER, 
and  THURMAN,  JJ.,  concur. 


(Si  Utah.  325) 

I<ABSON  V.  CALDER'S  PARK  GO. 
(No.  9292). 

tSupreme  Court  of  Utah.    April  11,  1919.) 

1.  LARDI.OBD  AND  TSWANT  «=sl70<l)— NbOLI- 
OEIfCK  or  LAHDXiOBD— iHPEOPEBLT  GUABDED 

SHOomo  Oaiuebt— GonmiPUTion  as  to 

Use  Avtbb  Iusk. 
Wh«re  defendant,  a  park  company,  main- 
tained for  several  years  an  Improperly  guarded 
shooting  gallery,  with  a  path  or  passageway  on 
tbe  park  grounds  near  the  same,  it  must  have 
known  that  its  tenants  wouI<]  probably  continue 


the  use  of  such  shooting  gallery,  and  such  must 
have  been  in  tbe  contemplation  of  tbe  parties 
to  tbe  lease  in  view  of  the  facts  disdosed.i 

2.  Lanolobo  and  Tenant  4=e>170(1)— Iiahd- 

IX)Bn'8  LlABIUTT  FOB  NdISAKCB— lUPBOPBB- 
LT  OUABDSD  SBOOTINO  GaIXBBT  IN  PABK— 

LiABiUTr  zoB  Pebsonal  Injubixs. 
Where  an  owner  created  a  dangerous  nui- 
sance on  its  land  It  cannot  av(rid  liability  to  a 
person  injured  thereby  by  leai^  to  another  its 
land  with  the  nuisance  thereon;  especially  un- 
der conditions  where  It  may  be  reasonably  ex* 
pected  ttuit  lessee  will  continue  to  put  the  prem- 
ises to  a.  use  that  wUl  continue  the  auisancb 

3.  IiANDU>BD  and  TENANT  «=3l70(l)— LEAS- 
ING OF  Pbopebtt  fob  Pubic  Use— Contin- 
uance OF  Existing  Nuisarcx  —  Oabb  Be- 

qUIBED  OF  LaNDLOBD. 

Where  property  is  leased  to  a  tenant  for 
public  use  tbe  care  required  by  the  landlord  as 
to  existing  nuisances  and  their  continuance  by 
tenant  is  of  a  higher  degree  tlian  when  the  prop- 
erty is  let  for  private  purpoaesi  such  bdng  a 
matter  of  pubUc  policy. 

4.  Landixibd  and  Tenant  «s»170<1)— Lease 
OF  Pbemises  with  Existino  Nuisance— Ih- 
pbopbblt  Gdabded  SHoomro  Gaixebt  — - 

FOBESEEINQ  INJUBT. 

Where  defendant  park  company  leased 
grounds  with  a  sbootiog  gallery  so  Improperly 
guarded  as  to  constitute  an  existing  nuisance, 
although,  unless  used  as  a  gallery,  it  was  not  a 
dangerous  nuisance,  tbe  defendant  coold  have 
foreseen  that  lessees  would  use  tbe  same  as  a 
shooting  gallery,  and  that  children  and  others 
going  thore  in  large  numbers  were  apt  to  IM 
injured,  as  was  plaintiff,  by  glancing  bullets 
passing  through  the  oacks  of  a  board  waU. 

5.  Landlobd  AND  Tenant  «=>170(1)  —  Dan- 
oEBOus  NuisAHOE— Continuation  or  Dan- 

OEBOnS  NOXaANGE  BT  TXHAHT^"PBOXIlCATE 

Cause"  or  Pebsonal  Injubt. 
Where  defendant  leased  premises  on  which 
tiiere  was  a  shooting  gallery  soimproperly  guard- 
ed as  to  constitute  a  nuisance,  and  plaintiff's 
eye  was  destroyed  1^  a  glancing  ballet  pasang 
out  through  cradcs  of  a  wall  at  the  time  when 
the  tenant  was  In  possession,  tbe  defendant  land- 
lord's negligence  was  the  proximate  cause,  that 
is  the  "efficient  cause,  the  one  that  necessarily 
set  the  other  causes  in  operation"  (citing  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause). 

6.  Landlobd  and  Tenant  «=»170(4)— Pbbu- 

ISEB  WITH  DANGEBOUS  EXISTING  NUISANCE 

—Continuance  or  Nuisance— Landlobd'b 
LiABiLrrr  fob  Personal  Injubt. 
In  an  action  for  the  loss  of  an  eye,  caused  by 
a  stray  bullet  from  an  improperly  guarded  shoot- 
ing gallery,  against  defendant  landlord,  who 
leased  the  premises  with  such  nuisance  existing, 
held  such  that  motions  for  nonsuit  and  directed 
verdict  for  defendant  were  properly  denied. 


1  Peterson  t.  Mining  Co.,  S3  Vtah.  ».  n  Pac  1096, 

U  Ann.  Caa.  1122;  StatlonerT  Co.  v.  Rogera,  41 
Utah,  411,  126  Pac.  m. 
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7.  liANDUBD  JUfD  TWHAITT  <=3l70(4}— FABKB 

—  Dangeboub  Ndisanci  —  TjUbihtt  or 

LAIfDLOBD — IlfSTBUCnOK. 

Where  plaintiff  sued  for  personal  injuries 
nmltiac  trom  being  strncfc  by  a  ballet  glandng 
from  an  fmproperiy  roarded  ahootiiiff  gallery 
wUile  OD  a  passageway  fn  defendant  landlord's 
par)[,  wbidi  gallery  and  park  were  bdng  oper- 
ated by  a  tenant.  It  was  immaterial  whether 
defendant  landlord  Intended  such  passageway  to 
be  used  as  a  path,  where  it  was  shown  codcIu* 
sively  that  it  bad  been  so  used  for  some  time,  and 
it  was  proper  to  refuse  a  leQuested  inatmctioa 
as  to  defendant's  Intention. 

h.  Tbial  «»^i(S>— iNnvnonoHB— Absbncb 
or  Btidehob  to  Suppobt. 
In  an  action  for  injuries  to  plaintiff  while 
upon  a  passageway  in  defendant's  park,  refusal 
to  instruct  upon  defendant's  intention  as  to  the 
use  of  Btich  passageway  by  the  public  was  not 
error  where  mch  Itsne  was  not  raised  by  the 
pleadings.  3 

Airateal  trom  District  Court.  Salt  Lake 
GouBty;  J.  Louis  Brown,  Jndge. 

Actbn  by  DaTid  Larson,  by  Laara  Rich- 
ardsoD,  his  snaidlan  ad  litem,  against  the 
Galdei's  Vktk  Company.  Judgment  for 
plaintiff,  and  defendant  aiMwals.  Affirmed. 

J.  H.  Hurd  and  L.  L.  Bagl^,  boOi  of  Salt 
Lake  City,  for  appellant 

D.  H.  Thomas  and  W.  R  Hutchinson,  both 
of  Salt  Lake  City,  for  respondent 

WEBBB.  J.  Lanra  Richardson,  as  guard- 
ian ad  litem  of  her  aon,  David  Larson,  11 
years  of  age.  Instituted  this  action  In  the 
district  court  of  Salt  Lake  county  against 
tlie  deftodant  for  tlie  recovery  of  damages 
for  tbe  loss  of  the  tx^'s  rl^t  eye  aa  a  re- 
sult of  defendant's  alleged  n^ligence.  The 
case  was  tried  beftne  the  oourt  with  a  jury, 
and  a  rerdlct  was  rendered  in  favor  of 
plaintiff,  and  from  the  judgment  entered 
there<m  deCndant  anwals. 

In  his  cnuplalnt  the  respondent  alleges 
that  he  Is  an  infant  11  years  of  i^,  and 
that  he  sues  by  his  guardian  ad  litem ;  that 
defendant  Is  a  Utah's  corporation;  that  on 
June  2,  1916,  Uw  date  of  idaintiflrs  alleged 
Injury,  and  for  many  years  prior,  aK>ellant 
was  the  owner  of  a  pleasure  resort  or  parte 
Itnown  as  "Wandamere^  In  Salt  Lake  GUty, 
and  that  Wandamere  was  wlddy  known  as 
a  suitable  and  safo  place  for  the  oitertaln- 
ment  of  the  public  and  of  diildren;  that 
long  b^ore  the  alleged  injury  appellant 
erected  a  number  of  buildings  at  said  resort 
for  the  use  of  itsetC,  and  its  lessees,  and 
concessioners  for  the  purpose  of  there  con- 
ducting attractions  and  amuaanents  for  gain 
and  profit  and  ftn-  the  entertainment  of  tbe 
public;  ttiat  aK>ellant  bad  cmstrocted  one 
ot  Oie  buildings  fOr  the  purpose  of  being 
used  as  a  shooting  gallery,  where  patrons  of 


the  resort  were  permitted  for  pay  to  shoot 
with  rifles  loaded  with  gunpowder  and 
leaden  bullets  at  certain  targets;  that  said 
shooting  gallery  was  constructed  by  appel- 
lant many  years  prior  to  June  2,  1916,  and 
during  all  the  time  since  Its  constracticn 
had  been  used  as  a  shooting  gallery;  tliat 
the  targets  used  In  the  shooting  gallery 
were  constructed  of  iron,  and  tfafit  when 
bullets  would  strike  against  them  they  would 
fiance  from  the  targets  and,  unless  i;»«Tent- 
ed  by  some  suitable  and  proper  protection, 
would  fly  from  the  targets  and  from  the 
building  out  to  where  patrons  of  the  resort 
were  passing  by  or  standing  near  the  shoot- 
ing gallery,  and  were  liable  to  strike  and 
Injure  sudi  patrons ;  that  during  all  of  tbe 
time  and  continuously  up  to  and  including 
June  2,  1916,  there  existed  Immediately  east 
of  the  building  in  which  tbe  shooting  gal- 
lery was  so  operated  a  well-deflned  and 
beaten  path  which  had  been  nrntinuously. 
frequently,  and  r^ularly  used,  and  at  the 
time  of  the  alleged  Injury  was  used,  by 
patrons  of  the  park  In  passing  by  the  shoot- 
ing gallery  building;  that  appellant  care- 
lessly and  negligently  so  constructed  the 
east  wall  of  said  building  of  boards  and 
lumber  that  large  cracks,  holes,  and  open- 
ings remained  therein,  through  which  bullets 
when  they  struck  against  and  glanced  from 
the  targets  would  fly  out  to  where  patrons 
were  passing  aUmg  the  said  path,  and  that 
by  reason  thereof  the  shooting  gallery  aod 
premises  thereabouts  became  and  w«e  un- 
safe and  dangerous  to  patrons ;  that  all  of 
these  conditions  were  wtfl  Iniown  to  the 
appellant:  that  on  April  29.  1»1«,  tbe  ap- 
pellant leased  the  resort  to  parties  who 
organized  a  corporation  known  aa  the  Jack- 
son-Sweeten  Amusement  Company  for  the 
purpme  of  operating  the  resort  under  said 
lease,  and  that  with  the  knowledge  and  con> 
Bent  of  an;»dlant  the  Jjtckaonr-Sweeten 
Amusement  Company  entered  Into  possession 
of  the  resort  under  tbe  ctmdltlona  describ- 
ed, and  operated  It  during  the  seaami  oC 
1916:  that  the  lease  provided  that  the  les- 
sees were  to  have  complete  posseeskm  of 
Wandamere  Park,  and  should  have  Qie  rigtat 
and  privtlese  of  operating  and  maintaining 
all  of  the  attractiMia  and  amusements  whidi 
were  ordinarily  and  usually  there  maintain- 
ed and  (operated ;  that  at  the  time  the  lease 
was  executed,  and  when  tbe  park  was  tak- 
en possession  of  by  tlie  JadEstm-Sweetm 
Amusement  Company,  tbe  building  in  which 
the  shooting  gallery  had  been  operated  was 
one  of  the  buildings  of  said  resort,  and  tbe 
shooting  gallery  operated  as  above  set  forth 
was  one  of  the  attractions  and  amuamients 
operated  by  the  lessees,  and  tliat  Uie  unsafe 
condition  of  tb»  building  continued  while  la 
tbe  possessl<m  of  the  lessees  as  It  had  been 
for  many  years  iMfore  Che  lease;  that  dor- 
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tng  the  season  of  1916  Qie  resort  was  widely 
advertised  by  the  Jackson- Sweeten  Amuse- 
ment Company,  which  Induced  the  teachers 
of  the  pabUc  s<^ool8  of  Salt  Lake  City  to 
hold  their  "field  day"  for  the  public  schools 
of  the  dty  at  said  resort  on  June  2,  1916. 
the  pupils  being  given  free  admission  on 
said  date;  that  respondent  was  one  of 
those  to  whom  free  admission  was  given  to 
the  resort,  and  that  while  there  on  the  date 
mentioned  be  passed  along  the  path  re- 
ferred to,  and  that  at  that  time  some  patron 
of  the  gallery  shot  at  the  targets  and  a 
bullet  BO  shot  from  the  rifle  glanced  from 
the  target  and  passed  through  a.  hole  or 
crack  In  the  east  wall  of  the  gallery  and 
stmcfe  the  respondent  In  his  right  eye,  and 
as  a  result  of  the  accident  his  eye  was 
destroyed  and  Its  removal  became  neces- 
sary. 

Appellant,  In  Its  answer,  admitted  the  age 
of  the  respondent,  the  corporate  exlstrace  of 
the  appellant.  Its  ownership  of  Wandamere 
Park,  and  that  It  executed  the  written  lease 
set  out  In  the  complaint.  All  the  other  al- 
legations of  the  complaint  were  denied  In 
the  answer. 

The  material  allegations  of  the  complaint 
were  supported  by  substantial  evidence.  It 
was  shown  that  the  shooting  gallery  had 
been  operated  since  1909;  that  the  building 
was  old  even  at  that  time;  that  the  east 
wall  constructed  of  boards  had  holes,  cracks, 
and  openings  therein,  and  that  this  condi- 
tion had  existed  for  some  years.  One  of 
the  boards  taken  from  the  wall  and  intro- 
duced in  cTldence  as  an  ezblUt  Is  literally 
{teppered  itith  bnllets  and.  fragments  of 
ballets.  On  the  east  of  Ota  shooting  gal- 
lery, north  and  sooth,  there  was  a  dltdi 
with  mnnlng  water  next  to  the  wall  of  tha 
gallery,  and  also  a  passageway,  which  some 
of  the  witnesses  described  as  a  well-deflned 
track;  others  speak  of  It  as  a  well-beaten 
path ;  all  who  testlOed  on  the  subject  said 
that  It  was  often  used  as  a  passageway, 
paitlcnlarly  on  Important  day&  By  the 
tmna  at  die  lease  U  was  liroTlded  that  the 
lessees  expend  certain  snms  of  money  In  Im- 
pronments  and  repairs,  but  m^ing  was 
said  about  the  shooting  gallery.  They 
agreed  to  keep  all  the  buildings  used  for  at- 
tractions In  good  repair,  and  at  all  times 
to  empltv  competent  assistance  and  help 
in  malntaing  the  attractions,  and.  In  case 
of  any  accident  giving  rise  to  an  action  for 
persMtal  Injury  by  reason  of  flie  operation 
and  maintenance  of  die  park,  the  lessees 
agreed  to  d^end  any  action  bnoui^t  and  to 
bold  the  lessor  harmless.  The  lessees  wwe 
also  s^^vea  the  right  to  sell  concessions  and 
give  persons  the  rigbt  to  (derate  attractions 
at  the  paA. 

[1]  The  aro^lant  maintains  tliat  from  the 
erldenoe  it  is  plain  that  the  building  or 
structure  used  as  a  shooting  gallery  was  not 


In  any  sense  Inherently  dangerous,  and  that 
whatever  danger,  If  any,  there  was  to  pa- 
trons, arose  wholly  from  the  negligence  of 
the  lessees  and  their  sublessees  In  Install-; 
log  and  operating  an  apparatus  for  a  shoot- 
ing booth,  and  from  their  neglect  to  take 
any  reasonable  precaution  to  prevent  pa- 
trons from  coming  In  close  proximity  to  the 
targets  placed  and  used  In  said  gallery.  As 
to  the  law,  counsel  for  appellant  assert  that 
the  general  rule  is  that  there  is  no  implied 
warranty  on  the  part  of  a  landlord  that 
leased  premises  are  In  a  safe  condition,  or 
that  he  will  keep  the  premises  repaired  or 
in  a  safe  condition ;  and  that,  in  the  ab- 
sence of  an  express  covenant  on  the  part  of 
the  landlord  to  maintain  the  premises  tn 
repair,  It  Is  generally  held  that  neither  the 
tenant  nor  a  guest  of  the  tenant  has  any 
right  of  action  against  the  landlord  for  in- 
juries sustained  by  reason  of  defects  In  the 
premises  where  there  was  no  fraud  or  mis- 
representation on  the  part  of  the  landlord 
leasing  the  premises;  that  the  overwhelm- 
ing weight  of  authority  Is  to  the  eCTect  that, 
where  property  at  the  time  of  the  demise  is 
not  a  nuisance,  and  an  injury  happens  by 
some  act  of  the  tenant  or  while  the  tenant 
has  the  entire  possession  or  control  of  the 
premises,  the  owner  is  not  liable.  The  fol- 
lowing authorities  are  cited  by  appellant  and 
support  its  contention:  Jones,  landlord  and 
Tenant,  J  574;  Doyle  v.  Union  Paa  R.  Co., 
147  U.  S.  413,  18  Sup.  Ct  333,  37  L.  Ed. 
223;  Hamilton  v.  Feary,  8  Ind.  App.  610, 
36  N.  E.  48,  52  Am.  St  Rep.  486;  Moyni- 
ban  T.  Allyn,  162  Mass.  270.  38  N.  B.  497; 
Harpel  v.  Fall,  63  Minn.  520,  65  N.  W.  915 : 
Marshall  t.  Heard.  09  Tex.  266 ;  Burdick  t. 
Cheadle,  26  Ohio  St  393,  20  Am.  Rep.  767; 
Robblns  .v.  Jones.  15  O.  B.  (N.  S.)  221 ;  Mel- 
len  V.  Morrill,  126  Mass.  S45,  30  Am.  Rep. 
695:  Fellows  T.  Gllbuber,  82  Wis.  639,  52 
N.  W.  807, 17  L.  R.  A.  577;  Miles  v.  Janvrln, 
196  Mass.  431,  82  N.  E.  708,  13  L.  R.  A. 
(N.  S.)  878,  124  Am.  St.  Rep.  575  ;  24  Cyc. 
1092 ;  Peterson  v.  Mining  Co.,  33  Utah.  20, 
91  Pac.  1095,  14  Ann.  Oas.  1122;  ClifTord 
T.  Atlantic  MUls,  146  Mass.  47,  15  N.  B. 
64,  4  Am.  St  Rep.  279;  Griffin  v.  Jackson 
L.  &  P.  Co.,  128  Micfa.  668,  87  N.  W.  888.  56 
Ia  R.  A.  818,  92  Am.  St  Rep.  496,  and  note 
O,  p.  024 :  Goman  v.  AUes,  198  Mass.  90.  83 
N.  E.  1097,  14  L.  R.  A.  (N.  S.)  900;  Lufkln 
T.  Zane,  167  Mass.  117,  81  N.  E.  707,  17  L. 
R.  A.  251,  34  Am.  8t  Bep.  262 ;  Gardner  r. 
Rhodes,  114  Ga.  929,  41  8.  E.  68,  07  U  B.  A. 
749;  Kalis  T.  Sbatto<A,  69  Cal.  908,  11  Pac. 
346,  S8  Am.  Bep.  068;  Byan  r.  WUson,  87 
N.  T.  471.  41  Am.  Repu  384;  McCarthy  t. 
Yoik  County  Savings  Bank,  74  Me.  815,  4S 
Am.  B^.  091. 

Appellant  relies  on  the  case  of  Peterson. 
T.  Mln.  Ga.  38  Utah.  20^  91  Pac  1005,  14 
Ann.  Caa  1122,  and  spedally  reten  to  an 
excerpt  anoted  from  Taylor,  Landlord  and 
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Tenant,  by  Mr.  Justice  Frlck  In  his  con- 
curring opinion  as  a  correct  statement  of 
the  taw  applicable  to  cases  like  the  one  at 
bar.  No  doubt  the  law  Is  properly  reflected 
in  the  excerpt  quoted  from  Taylor,  but  the 
quotation  has  no  application  to  this  case  for 
the  reason  that  here  the  shooting  gallery 
building,  at  the  time  It  was  leased  by  the  ap- 
pellant, was  in  such  a  condition  that  it  con- 
stituted a  quiescent  nuisance.  From  the  un- 
disputed evidence  it  is  manifest  that  by 
using  the  building  wliich  was  intended  for 
use  as  a  shooting  gallery  and  whlcb  was 
leased  for  Uiat  purpose,  In  the  condition  It 
was  in  when  leased,  the  projectiles  in  pass- 
ing from  the  guns  would  necessarily  be  de- 
flected from  the  target  through  the  open- 
ings in  the  wall  of  tlie  building,  and  would 
thus  probably  come  in  contact  with  a  person 
passing  the  building  along  the  passageway 
and  injure  him.  The  injury  Inflicted  might 
be  trivial  or  It  might,  as  in  the  case  at  bar, 
be  quite  serious.  It  was  the  unsafe  condi- 
tion of  the  building  as  leased,  however, 
which  would  expose  the  passer-by  to  danger 
and  not  the  sole  act  of  the  tenant,  for  the 
reascm  ttiat,  If  the  tenant  used  the  building 
at  all  as  a  shooting  gallery  in  the  condition 
In  wbidi  it  was,  the  danger  would  cotainly 
be  constantly  louninent.  The  principle  upon 
which  the  Peterson  Case  rests  Is  also  Illus- 
trated and  a[q>lied  by  this  court  In  Station- 
ery Oo.  T.  Rogers,  41  Utah,  411,  12S  Pac. 
866.  TbB  question  here  Is  not  mdb.  as  was 
inrolTed  In  the  Peterson  Caw.  Here  the 
evidence  la  Qiat  for  years  prior  to  the  execu- 
tion of  the  lease  by  appellaut  the  diooting 
gallery  as  operated  had  been  a  dangerous 
nuisance.  The  appellant  must  have  known 
this  fact.  It  also  knew  of  the  passageway 
or  path,  and  knew  that  it  was  used  by  the 
patrons  of  the  resort,  and  that  every  i>er- 
8on  using  It  was  in  danger  from  flying  bul- 
lets or  parts  of  bullets  vrbictx  often  glanced 
from  the  targets  and.  when  not  Imbedded  In 
the  walls,  passed  through  the  cracks  and 
boles  therein.  For  some  seven  or  eight 
years  at  least,  as  shown  by  the  evidence,  this 
bonding  had  been  used  in  that  condition  as 
a  shooting  gallery.  There  was  no  reason  to 
think  that  the  lessees  would  use  it  for  any 
other  purpose.  Any  man  of  ordinary  in- 
teliigence  would  know  that  the  tenants 
would  probably  continue  its  use  as  a  shoot- 
ing gallery,  and,  under  the  circumstances 
disclosed  by  the  evidence,  it  may  be  fairly 
said  that  a  continuance  of  the  manner  In 
wblch  it  had  been  used  was  contemplated  by 
the  parties  to  the  lease. 

[2]  In  16  R.  a  L.  I  S94,  p.  1076,  it  is 
said: 

"It  is  the  w^-sett1ed  rule  that  the  landlord  Is 
properly  chargeable  with  llBbllity  to  a  stranger 
where  the  cause  of  Injury  to  the  latter  Is  a  nui- 
■anee  existing  on  the  premises  at  the  time  of 
the  demise.  No  person  can  create  or  maintain  a 


nuisance  upon  bis  premises  and  escape  liability 
for  the  injury  occasioned  by  it  to  third  persons. 
Nor  can  a  lessor  so  create  a  nuisance  and  then 
escape  habUity  for  the  consequences  by  leasing 
the  premises  to  a  tenant.  Nor  is  it  material  that 
the  negligence  <rf  the  latter  c(mtribated  to  the 
injury;  that  may  lend^  the  lessee  also  Uabtc, 
but  it  cannot  exempt  the  lessor  from  liability. 
Indeed,  the  nuisance  may  be  merely  passlTe  nndl 
some  agency  of  the  leasee  intervenes,  and  the 
lessor  will  still  t>e  liable.  The  theory  upon 
which  the  landlord  is  held  to  be  liable  where 
the  premises  are  leased  with  a  nuisance  Is  that 
he  created  the  nuisance,  and  will  be  presumed 
to  have  intended  the  continuance  thereof,  or 
that  he  acquired  title  with  an  existing  nuisance 
and  fcnowini^y  leased  th^  in  that  condition.  In 
either  case  the  act  of  leasing  with  the  nuisance 
is  held  to  raise  the  presumption  that  he  intended 
the  nuisance  to  be  continual.  Prior  to  and  at  the 
time  of  the  lease,  it  was  the  duty  of  the  lessor  to 
put  an  end  to  Uie  nuisance.  If  he  fails  to  do 
this,  and  leases  the  premises  with  the  nuisance  on 
them,  he  may  be  deemed,  and  is  deemed,  to  an- 
thorixe  the  continuance  of  the  nnisanoe,  and  is 
tbmfore  liable  for  the  consequences  of  sodi 
oontinuanoe.  Whether,  thwefore,  tbt  defect  is 
one  of  originid  construction,  or  arises  from  a 
failure  to  repair,  or  from  tlie  maintenance  oa 
the  premises  of  any  condition  Midangering  die 
health  or  safety  of  strangers,  whatever  its  na- 
ture, if  it  continues  a  nuisance,  the  lessor  will 
be  responsible  for  its  consequences  if  he  loasM 
the  premises  with  the  nuisance  upon  them,  and 
thus  authorises  its  continuance.   •   •   • " 

And  tills  author  farther  states,  In  section 
098: 

"It  Is  not  always  necessary  in  order  that  the 
landlord  may  be  held  liable  for  Injuries  resulting 
from  a  nuisance  on  the  leased  premises  that  At 
cause  of  the  injury  be  in  and  of  Itsdf  a  noisanee 
at  the  time  of  the  lease.  lieases  are  made  with 
a  view  to  the  use  of  the  premises  leased,  and  If 
the  injury  to  the  person  or  proper^  of  a  stran- 
ger is  the  result  (tf  the  reasonable,  ordinary,  and 
contemplated  manner  of  use  of  the  premises,  ttie 
lessor  will  be  responsible  therefor,  although  un- 
used, and  as  they  stood  at  the  time  of  tiie  de- 
mise, the  premises  mn  not,  of  themselyes,  a 
nuisanes;  *  •  •>* 

The  weight  of  authority  Is  to  the  effect 
that  if  an  owner  creates  a  dangerous  nui- 
sance on  his  land  he  cannot  avoid  liability 
to  a  person  Injured  thereby  by  leasing  to 
another  his  land,  with  the  nuisance  thereon, 
especially  in.  a  case  where  it  may  be  reason- 
ably expected  that  the  lessee  will  put  the 
p  rem  lees  to  a  use  that  will  ccmtlnne  the 
nuisance.  Jones,  I^andlord  and  Tmant,  | 
607;  Taylor,  Landlord  and  TMiaUt  (8th  Ed.) 
i  170:  Joyce,  Law  of  Nuisances,  S  463  ;  24 
Cya  112S;  Swords  v.  E>dgar,  69  N.  T.  28, 
17  Am.  Rep.  206;  Qrady  r.  Wolsner,  46 
Ala.  381,  7  Am.  Rep.  693;  Pierce  v.  Sav- 
Ings  Soc,  72  Gal.  180,  IB  Pac.  478,  1  Am.  St 
Rep.  45 ;  Lon/ley  v.  McOeoch,  116  Md.  182. 
80  AtL  843;  Isham  v.  Broderick,  89  Minn. 
397,  95  N.  W.  224 ;  Ingwersen  v.  Rankin,  47 
N.  J.  Law,  18,  S4  Am.  Hep.  100;  Flsb  t. 


Digitized  by  Google 


Utah) 


LARSON  T.  CALDER'S  PARK  CO. 
(180  P.) 


603 


Dodge,  4  DeMo  {N.  T.)  311,  47  Am.  Dec  254; 
Marsan  t.  rrendi.  61  Tex.  173,  48  Am. 
Bep.  272:  Clancy  v.  Byrne,  56  N.  T.  129, 
15  Am.  Rep.  391;  Irvine  v.  Wood,  51  N. 
T.  224,  10  Am.  Rep.  603;  Folkman  v.  Lau- 
or,  244  Pa.  605,  91  Atl.  218;  Tomle  v. 
Hampton,  129  HI.  379,  21  N.  E.  800;  Slmms 
V.  Kennedy,  76  South.  739,  L.  R.  A.  1918C, 
297;  notes  to  50  L.  R.  A.  (N.  S.)  291,  292; 
notes  to  L.  R.  A.  (111.  S.)  1916F,  1123-1129. 

[3]  Where  property  Is  leased  to  a  tenant 
for  a  public  use  the  care  required  by  the 
landlord  should  be  of  a  higher  decree  than 
when  the  property  la  let  for  private  pur- 
poses. Public  policy  demands  such  care  for 
the  protection  of  the  public,  and  this  Is  par- 
ticularly applicable  here  In  Utah,  where 
public  resorts  and  amusement  parks  are 
numerous  and  their  attractions  varied  and 
alluring.  In  Beaman  v.  Grooms,  138  Tenn. 
325, 187  S.  W.  1081,  L.  B.  A.  18188,  807,  the 
court  says: 

"WUle,  M  &T  as  the  bade  quMtion  <tf  the  im- 
position of  the  dnt^  on  a  landlord  to  know  the 
condition  of  the  premises  he  leases  is  concerned, 
no  distinctiou  can  be  made  between  private  and 
public  buildings  or  premises  (Willcox  v.  Binea, 
100  Tenn.  538,  667*,  46  S.  W.  297,  41  L.  R.  A. 
278,  66  Am.  St  Rep.  770;  Edwards  v.  New 
York  &  H.  R.  R.  Co.,  98  N.  Y.  246,  50  Am.  Rep. 
668),  it  seems  to  be  fair  and  reasonable  to  hold 
tliat  due  care  on  hit  part  calls  for  greater  exeiv 
ttni  in  the  ease  of  premises  intended  for  use  by 
the  public  than  when  they  are  let  for  purely 
private  purposes  (notes,  92  Am,  St.  Rep.  615, 
and  li.  B.  A.  Idler.  1128)." 


In  Joyce,  Law  of  Nuisances,  S  464, 
■aid: 


it  ia 


**The  lessors  or  owners  of  buildings  or  stmc- 
tures  in  which  poblic  «hibitions  and  entertain- 
ments are  designed  to  be  given,  and  for  admie- 
■ioDS  to  which  the  lessors  directly  or  indirectly 
recdTO  compensation,  are  subject  to  a  different 
rule  from  that  in  the  ordinary  eases  of  leasing 
of  bondings,  in  tbst  while  there  Is  in  the  latter 
BO  implied  warranty  on  the  part  of  the  lessor 
that  the  buildings  are  fit  and  safe  for  the  pur^ 
poses  for  which  they  are  nsed  yet  In  the  former 
case  the  lessors  or  owners  of  such  buildioKs  or 
structures  hold  out  to  the  public  that  the  stmc- 
tures  are  reasonably  safe  for  the  purposes  for 
which  they  are  let  or  used,  and  impliedly  Under- 
take tfaat  due  care  has  been  exercised  in  their 
emctiiHi,  and  such  lessor  having  created  an  un- 
safe and  dangerous  stmeture,  and  not  having 
performed  his  duty  in  exerdsing  the  proper  de- 
gree of  care  to  know  that  it  was  safe,  be  Is 
liable  to  a  person  Injured  by  reason  of  its  being 
unsafe  or  of  improper  and  faulty  construction 
whereby  it  constitutes  a  nuisance." 

Jones,  Landlord  and  Tenant,  {  608  ;  2  Mc- 
Adams,  Landlord  and  Tenant,  1643;  Bar- 
rett V.  Beach  Co..  174  N.  Y.  310,  66  N.  B. 
968.  61  li.  B.  A.  829. 

[4]  We  agree  with  appellant's  counsel  that 
as  a  building  by  itself  the  so-called  shoot- 
Ins  gallery  was  not  a  nuisance.  As  a  bare 


building  It  was  Innocuous.  When  targets 
were  placed  In  position  and  the  other  para- 
phernalia Installed  it  was  still  harmlesa 
It  did  not  become  an  active  and  dangerous 
Instrumentality  until  a  gun  was  placed  In  the 
hands  of  a  patron,  and  not  until  he  fired 
the  gim.  Then  the  missiles  became  active 
agents  of  danger,  and  they  were  dangerous 
then  because  the  walls  of  the  building  had 
not  been  protected,  and  because  boles  and 
cracks  were  permitted  to  be  in  the  walls, 
and  because  bullets  and  fragments  of  lead 
which  glanced  from  the  targets  and  went 
through  openings  In  the  walls  were  likely 
to  hit  and  Injiure  innocent  third  parties. 
All  of  this  could  have  been  foresee  by  the 
appellant  at  the  time  the  lease  was  exe- 
cuted. It  will  not  do  to  say  that  the  place 
had  been  used  as  a  shootli^  gallery  for 
years;  that  the  use  by  appellant's  tenant 
of  the  pranlses  as  a  shooting  gallery  was  not 
contemplated  by  the  parties  to  the  lease; 
and  that  the  danger  from  its  use  as  a  shoot? 
Ing  gallery  could  not  have  been  anticipated 
by  the  lessor.  As^llant  knew,  or  should 
have  known,  that  the  lessees  would  use  the 
shooting  gallery  as  it  had  been  used,  that 
children  would  go  there  In  lai^  numbers; 
and  tfiat  they  would  be  subjected  to  dai^^ 
unless  the  shooting  gallery  was  repaired 
and  the  walls  were  properly  protected. 

[t,  •]  It  is  earnestly  urged  that  the  in- 
Jury  to  the  te^ndNit  was  not  the  proxi- 
mate result  of  app^ant's  wrong,  and  that 
the  condition  of  the  bnllding  In  whidi  the 
shooting  gallery  was  placed  was  not  the 
proximate  cause  of  the  acddent  Aivellant 
quotes  from  Bfllwaukee  A  St  P.  B.  R.  Co. 
V,  EeUogg,  84  U.  S.  468.  24  U  Od.  250,  cited 
In  Anderson  r.  Baltimore  A  Ohio  By.  Co., 
74  W.  Va.  21.  81  S.  B.  B81,  61.U  B,  A. 
(N.  8.)  802^  in  which  case  it  is  said: 

*'Tbe  questlui  always  Is:  Was  there  an  un- 
broken connection  between  the  wrongful  act  and 
the*  injury,  a  continuous  operation?  Did  the 
facts  constitute  a  oontinuons  succesedon  of 
events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  Independent 
cause  intervening  between  the  wrong  and  the 
injury?" 

According  to  the  evidence  In  this  case 
there  was  an  unbroken  connection  between 
the  wrongful  act  and  the  Injury — between 
the  nuisance  and  the  unfortunate  result 
The  question  Is:  Was  the  dilapidated  con- 
dition of  the  so-called  shooting  gallery  the 
causa  sine  qua  non?  If  the  cause  had  not 
existed,  would  the  Injury  have  taken  place? 
If  the  wall  had  been  properly  protected,  and 
there  had  been  no  holes  or  cracks  In  the  wall, 
would  the  fragment  of  lead  have  struck,  the 
respondent  in  the  eye  and  blinded  him?  It 
Is  true  that  there  was  a  concurring  cause, 
but  the  cause  which  set  the  others  In  motion, 
the  cause  of  causes,  and  without  which  the 
acddent  would  not  have  occurred,  was  the 
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condition  ot  the  diootliv  gallery  walL  As 
stated  In  the  Kellogg  Case,  supra: 

"The  primary  cause  may  Jw  the  proximat* 
cause  of  a  disavter,  tiiough  it  mar  operate 
through  KucceasiTe  ioBtramenti,  as  an  article  at 
the  end  of  a  chain  may  be  moved  by  a  force 
applied  to  the  other  end^  that  force  Mng  the 
proximate  caase  of  the  moTement" 

Proximate  cause  has  been  defined  as  "the 
effident  cause,  the  one  that  necessarily 
the  other  causes  in  operation."  3  Words 
and  Phrases,  138Q.  It  has  also  been  defined 
as  a  cause  from  which  a  man  of  ordinary 
experience  and  sagacity  conld  foresee  that 
the  result  might  probably  ensue.  In  our 
opinion  the  district  court  took  the  proper 
view  of  the  law  applicable  to  the  erldenoe, 
and  properly  oTermled  appellant's  motion 
for  a  nonsuit,  and  Its  request  for  an  Instruc- 
tion directing  a  verdict  In  Its  fsTor. 

in  Appellant  further  argues  that,  even 
If  It  be  conceded  that  the  facts  were  suffi- 
cient to  justify  the  court  In  submitting  the 
case  to  the  Jury,  It  was  error  vitally  af- 
fecting the  defense  for  the  court  to  refuse 
to  submit  to  the  Jury  the  question  as  to 
whether  or  not  the  passageway,  the  place 
where  the  respondent  was  standing  at  the 
time  of  the  Injury,  was  laid  out  or  intend- 
ed by  the  appellant  as  or  for  a  fywtpatb 
or  passageway  for  the  use  of  patrons  of  the 
resort  In  its  brief  appellant  says: 

"PlatntilTa  counsel,  by  thdr  pleadioES,  recc^- 
nized  the  vital  nature  of  this  Issue  and  express- 
ly alleged  that  the  space  in  question  was  laid 
out  aDd  intended  by  defendant  as  a  footpath  for 
the  patrons  of  the  resort,  and  that  the  plaintiff 
was  rightfully  there  by  implied  invitation  as 
the  guest  or  licensee  of  the  leasee  of  the  prem- 
ises." 

Referring  to  the  path,  the  following  lan- 
guage was  used  In  the  complaint: 

"That  during  all  of  die  times  herdnbefore 
mentioned,  and  eontinuoualy  up  to  and  Including 
the  time  of  the  said  Injury  to  the  plaintiff,  there 
existed  immediately  east  of  the  said  building 
in  which  the  shooting  gallery  was  so  operated  a 
well-defined  and  beaten  path  aud  passageway, 
which  during  all  of  said  tiraea  had  been  continu- 
ously, frequently,  and  regularly  used,  and  that 
at  the  time  of  said  injury  was  used  by  patrons 
of  the  said  resort  In  passing  by  the  said  bnilding 
in  which  the  said  shooting  gallery  was  so  oper- 
ated, all  of  which  was  at  all  times  well  and  fully 
Imowa  to  the  said  defendant" 


The  vital  fact  Is  that  the  path  was  used 
by  the  public.  What  it  was  intended  for 
was  not  an  issue  in  any  way  and  was  wholly 
immaterial ;  and  the  court  properly  refused 
to  Instruct  as  requested  by  the  aiHT^iant 
It  may  well  be  that  the  appellfutt  never  in-, 
tended  the  space  spoken  of  to  be  used  as  a 
passageway,  but  it  certainly  was  need  as 
sudi  according  to  the  nndlspated  evidence; 
One  of  the  witnesses  said  in  response  to  a 
question  by  appellant's  coonsel:  "It  may 
not  hare  been  intended  for  a  walk,  but  it 
was  used  for  a  walk."  Again  the  witness 
said:  "It  may  not  hATe  been  intmded  txa 
a  walk :  as  far  as  I  know,  it  was  being 
used  all  the  time." 

[I]  Appellant  complains  that  the  trial 
conrt  not  only  refused  to  gire  the  Instnc- 
tton  requested,  but  declined  to  give  any  in- 
stmctlon  whatever  upon  the  subject,  and 
cites  Anderson  v.  Klelson,  43  Utah,  664,  137 
Pac.  152.  wberdn  it  is  said: 

"Where  there  was  evidence  tending  to  support 
a  theory  of  defendant  it  was  error  for  the  court 
to  refuse  to  submit  the  case  on  such  tiieory." 

No  such  issue  as  now  contended  for  t^  the 
appellant  was  raised  by  the  pleadings,  and 
had  It  been  offered  any  evidence  on  the  snb- 
would  hove  been  Immaterial.  If  it  was 
the  appellant's  theory  that  its  good  Inten- 
tl(His  constituted  a  defonse  and  that  its  In- 
tention with  regard  to  the  pathway  was 
vital,  the  theory  was  not  made  an  issue  by 
the  pleadings,  was  not  supported  by  evidence 
and  not  Jostlfled  by  reason.  Appellant's 
theory  was  wholly  speculative,  and  evoi  If 
supported  by  evidence  would  not  have  con- 
tradicted the  undisputed  testimony  that  the 
path  was  actually  used  by  children  on  the 
day  of  the  accident,  and  that  It  bad  fre> 
qoently  been  used  by  others  at  many  times 
prior  to  the  time  when  reoMmdoit  was  In- 
jured. 

The  issues  were  fully  and  fairly  submit- 
ted to  the  Jury  by  the  courts  instroctloni^ 
and  a  careful  consideration  of  all  the  as- 
signments of  error  discussed  app^lant's 
counsel,  and  a  review  ot  all  the  evidence, 
convinces  ua  that  there  is  no  reason  for 
reversing  the  Judgment  of  the  district  conrt 

Judgment  affirmed.  Costs  to  respondent 

OORFMAN.  a  and  FRIOK,  GIDEON, 
and  THURMAN,  JJ.,  eonear. 
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CUD  Cal.  860) 
HUIXEB  T.  STANDARD  OIL  GO.  «t  aL 
(L.  A.  4636.) 

(SnproDe  Court  of  California.    April  22,  1910. 
Rehearinf  Denied  May  22,  1919.) 

1.  Death  '  «s>24  —  Cowtbibtjto«t  Nbou- 
OBiTCE  or  Pabei?t  —  TioLATion  or  Okdi- 
SAiiov— Uifuwrui.  UsB  or  Sidbwauc. 

A  fedier  Is  gnflty  of  neglisence  where  he 
parmlta  his  foor  year  old  son  to  use  a  tricycle 
on  a  sidewalk  in  rlolation  of  an  ordinance,  as 
the  father  himself  is  guilty  of  such  violation 
under  Pen.  Code,  |  31,  and  where  such  negli* 
gence  proximately  caases  Injury  resulting  in  the 
child's  death  the  father  cannot  recover. 

2.  Dbath  «5>76  —  PBoxiUATB  CAUSE  or 
Death  or  Child— Nequgence  or  Pakent. 

In  a  father's  action  for  death  of  bis  four 
year  old  son  crushed  by  a  truck,  at  an  alley 
croeeing,  helA,  under  the  evidence,  that  the 
boy's  use  of  a  tricycle  on  sidewalk  in  violatioD 
of  an  ordinance  with  the  father's  consent  prozi- 
mately  caused  the  scddent 

Lawlor,  J.,  dimntiiig. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Louis  W.  Blyers,  Judge. 

Action  by  John  MuUer  against  the  Stand- 
ard OU  Company  and  another.  Judgment  for 
plalnUff,  and  defendants  appeal.  Reversed. 

Mott  &  Dillon,  Bradner  W.  Lee,  Bradner 
W.  Lee,  Jr.,  and  Eenyon  F.  Lee^  all  of  Los 
Angeles,  for  appellants. 

Geo.  M.  Barker  and  R.  T.  Llghtfoot,  both 
of  Los  Angeles,  for  respondent. 

WILBUR,  J.  Peter  Mnller,  a  boy  of  four 
years  of  age,  while  riding  on  a  sidewalk  on 
the  west  side  of  San  Pedro  street  at  Its  cross- 
ing with  the  alley  midway  between  Fourth 
and  Boyd  streets  in  Los  Angeles,  was  killed 
by  being  crushed  under  the  right  rear  wheel 
of  a  flre-ton  oil  truck  owned  by  the  defendant 
Standard  Oil  Company,  driven  by  defendant 
Becbtel,  an  employ^.  The  truck  was  proceed- 
ing easterly  out  of  the  alley  across  the  side- 
walk and  onto  San  Pedro  street  The  father, 
John  Muller,  sues  for  damages  caused  to  him- 
self by  the  death  of  said  child,  and  alleges 
that  the  same  was  due  to  the  negligence  of 
the  driver  of  the  truck.  Judgment,  after 
verdict  for  $5,000,  was  In  t&Yor  of  the  plain- 
tiff.  Defendants  appeal. 

The  testimony  shows,  without  contradic- 
tion, that  the  truck  was  being  operated  very 
slowly,  between  3  and  6  miles  an  hour.  The 
driver  testified  that  he  looked  up  and  down 
the  ^dewalk  and  the  street  and  that  he 
sounded  his  born  when  within  30  or  40  feet 
of  the  sidewalk;  that  be  did  not  see  the 
child  or  know  of  the  accident  until  some  by- 
stander yelled,  "Stop";  that  he  stopped 
within  a  few  feet  and  found  on  looking  back 


that  the  «hild  bad  been  Ulled.  On  tbe  soutb 
side  of  the  all^  is  tbe  north  wall  of  the 
Santa  Boss  Bot^  wMdi  extends  to  the  side- 
walk, and  tbe  front  or  east  side  of  the  hotel 
is  finsh  with  tbe  aldewalfc.  On  tbe  north  side 
of  tbe  alley  and  flush  with  tbe  edge  <tf  tbe 
alley  Is  a  one-story  dwelling,  the  front  of 
which  Is  7%  feet  from  tbe  sidewalk  line,  but 
In  front  of  wblcb  a  porch  extends  several  feet 
towards  tfae  sidewalk.  Next  to  that  bouse  and 
within  40  feet  of  tbe  allcty  plalntlff  resided. 
Respondent's  theory  is  that  the  child  was  rid- 
ing south  on  tbe  sidewalk  on  bis  tricycle  and 
was  struck  by  some  portion  of  tbe  front  end  of 
the  truck  and  thrown  tmdemeaUi  tbe  truck, 
falling  In  front  of  the  rear  wheel  on  the  oppo- 
site  side.  Appellants'  theory  is  that  the  boy 
rode  directly  under  tbe  truck  between  tbe 
front  and  rear  wheels  and  fell  in  front  of  tbe 
rear  wheel  on  tbe  opposite  side.  Tbe  dty  of 
Los  Angeles  has  an  ordinance  prohibiting  the 
use  of  tricycles  upon  sidewalks.  Tbe  appel- 
lants contend,  not  only  that  they  were  not 
negligent,  but  that  tbe  child  and  its  parents 
were  guilty  of  negligence.  At  tbe  conclusion 
of  plaintiffs  testimony,  appellants  moved  for 
a  nonsuit,  upon  tbe  ground  that  the  erldrace 
showed  that  the  child  was  negl^^ent.  In  vio- 
lating a  munldpal  ordinance,  and  that  the 
parents  were  negligent  In  allowing  blm  to 
ride  upcm  the  sidewalk  on  bis  tricycle.  Tbe 
motion  was  denied,  and  tbe  denial  of  this  mo- 
tion is  now  urged  as  error.  The  court  in- 
structed the  jury  that  while  It  was  ne^I- 
gence  per  se  to  violate  a  dty  ordinance,  as 
the  child  was  under  14  years  of  age,  in  order 
to  establish  negligence  by  reason  of  the  vio- 
lation of  a  dty  ordinance.  It  was  necessary 
to  prove  that  the  child  knew  of  the  wrong- 
fulness of  Its  conduct  Pen.  Code,  S  26.  It 
may  be  assumed  for  the  purposes  of  this  deci- 
sion that  the  child,  because  it  was  too  young 
to  know  that  It  was  violating  a  dty  ordi- 
nance, was  not  guilty  of  negligence.  If,  how- 
ever, the  father  was  guilty  of  negligence  In 
the  care  of  the  child,  whldi  proximately 
caused  the  injury,  he  cannot  recover.  Meeks 
V.  Southern  Pacific  R.  B.  Co..  66  Cal.  513.  38 
Am.  Rep.  67;  ii'ox  r.  Oakland  Con.  St.  R.  R. 
Co.,  118  Cal.  55,  50  Pac.  26.  62  Am.  St.  Rep- 
216.  The  child  bad  been  using  tbe  tricycle 
for  over  two  ^ears.  Respondent  in  his  brief 
assumes  that  It  was  the  custom  of  the  child 
to  play  on  the  sidewalk  with  bis  tricyde. 
The  father  testified : 

"Und  everybody  stop,  or  give  It  vistle;  on 
tbe  alley  everybody  stop,  what  I  see  all  tbe 
time,  and  give  it  vistle,  or  I  think  bees  got  killed 
on  the  sidewalk  over  there  some  time." 

Plaintiff  also  testified  that  immediately  be- 
fore the  acddent  tbe  child  bad  been  given  a 
penny  to  go  to  a  candy  store  at  the  comer  of 
Fourth  and  San  Pedro  streets  <n  his  tricyde; 
that  be  went  to  and  returned  from  the  candy 
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Store,  botb  times  crossing  the  alley  on  the 
sidewalk ;  Out  he  again  left  on  his  tricyde 
not  two  minutes  before  the  acdd^t  The 
court*  In  Its  Instructions  to  the  Jury  upon 
that  subject,  stated  that  U'  the  chUd  was  a 
dutiful  and  obedient  child  np  to  the  time  In 
question,  and  by  the  consent  of  the  father 
and  mother  had  gone  on  his  trkyde  to  the 
candy  store  to  buy  a  stick  of  candy,  had  been 
told  to  Immediately  return  to  the  house,  and 
that  he  had  done  so,  "but  that  then  and  Im- 
mediately thereafter  and  of  his  own  volition 
and  without  the  crasent  of  its  parents,  or 
^ther  of  them,  either  express  or  implied,  the 
child  decided  to  take  another  ride  on  his  tri- 
cycle, and  again  started  south  on  the  side- 
walk toward  and  onto  or  across  the  alleyway 
in  question,  and  white  on  his  second  trip  be 
was  run  over  and  killed  by  the  negligence  of 
the  defendants,  and  without  any  negligence 
of  the  parents,  or  either  of  them,  proximately 
contributing  thereto,  then  snch  action  of  the 
mother  in  permitting  the  child  to  go  lo  the 
first  place  on  the  sidewalk  and  to  get  his 
candy  and  return  would  not  excuse  the  de- 
fendants In  this  case." 

[1]  The  use  of  the  tricycle  by  a  child  for 
more  than  two  years,  with  the  knowledge  and 
consent  of  his  parents,  coupled  with  the  fact 
that  immediately  before  the  accident  the 
child  had  been  permitted  to  use  his  tricycle 
upcKi  the  sidewalk,  twice  crossing  the  alley  in 
question,  was  in  fact  a  consent  on  the  part  of 
the  parents  to  use  the  tricycle  on  the  side- 
walk at  the  time  of  the  accident,  In  Violation 
of  the  dty  ordinance.  The  parents  them- 
selves, by  consenting  and  encouraging  their 
child  to  use  the  tricycle  upon  the  sidewalk, 
were  thus  guilty  of  a  violation  of  the  ordi- 
nance. Fen.  Code,  S  31.  There  is  no  doubt 
that  the  use  of  the  tricycle  was  a  proximate 
cause  of  the  accident.  No  witness  saw  the 
child  In  front  of  the  truck.  It  appears  from 
the  testimony  of  every  witness  that  saw  the 
child  when  mn  over  that  he  fell  from  his 
tricycle  directly  under  the  truck,  either  be- 
cause riding  over  the  edge  of  the  curb  which 
separated  the  alley  and  the  sidewalk  the  tri- 
cycle tipped  over,  or  because  the  child  sud- 
denly turned  the  same,  or  because  he  was 
stnick  by  some  part  of  the  truck ;  the  latter 
being  the  contention  of  the  respondent.  The 
plaintiff's  witness  Barlag,  who  was  within 
10  or  15  feet  of  the  boy  the  time  be  was 
kUled,  testified : 

"I  seen  the  tioy  When  be  fell  under  the  track. 
Be  fan  on  the  south  side.  He  fell  nnder  the 
^eel.  Be  waa  not  lying  down.  He  fell  off  bis 
tri(7de  w  die  groond  and  under  the  wheeL" 

On  crosa-examlnatlon  he  stated: 

That  in  his  opinion  the  boy  was  going  sonth. 
When  he  first  saw  the  bo;  he  was  under  the 
truck.  "He  was  not  lying  down.  He  fell  us* 
rier  the  truck.  Tht*  first  I  seen  he  was  under  tb» 
tnuA  on  titt  tricycle  and  be  fdl  under  the 


wheeL  I  don't  know  whether  be  was  stmdc  hf 
the  front  wheel  or  not  When  be  fell  bis  bead 
(«U  right  under  the  wheel." 

The  plaintiff's  witness,  Thomas  Russell, 
did  not  see  the  boy,  but  stated  that  when  the 
radiator  of  the  truck  was  two  feet  beyond  the 
line  of  the  Santa  Rosa  Hotel  he  saw  no  one 
in  front  of  the  truck  at  that  time;  that, 
though  he  continued  to  look  at  the  truck  from 
that  time  forward,  he  did  not  see  the  acci- 
dent Phiintirs  witness  James  Ruasetl  testi- 
fied: 

ThtLt  the  xear  wheel  passed  over  the  boy's 
bead.  "He  was  almost  tai  an  upright  podtion 
when  I  first  saw  him,  and  be  just  crumpled  un- 
der the  rear  wheel.  I  don't  think  he  was  stand- 
ing 00  his  feet.  I  could  see  his  head  up  above 
under  the  truck.  He  was  on  the  ground.  X 
saw  the  bicycle  rnying  there.  I  didn't  pay  mudi 
attention  to  it  The  driver  didn't  know  that 
he  bad  hurt  anybody  until  be  bad  stopped  tb« 
truck." 

Defendants'  witness  B.  A.  Farris  stated: 

That  he  stopped  his  track  In  front  of  plain- 
tiff's house  in  order  to  wait  for  the  truck  to 
emerge  from  (he  alley,  having  seen  It  coming 
out  before  he  reached  the  line  of  the  sidewalk, 
but  he  did  not  see  the  dilld  on  the  sidewalk. 
"He  was  under  the  tm^  wboi  I  first  saw  bhn ; 
just  went  under  the  wheel,  the  tricyde  and  all— 
under  the  right-hand  rear  wbed.  I  seen  tin 
boy  joat  as  be  fell,  just  as  he  went  na&et  tiie 
wheel,  just  as  the  wheel  wait  over  him. 
*  *  *  He  fell  off.  It  looked  Uke  there  was  a 
curb  or  something  or  other.  He  made  a  turn, 
just  tumhleil  right  off  under  it. 

"Q.  Off  the  edge  of  the  curb,  you  mean?  A. 
No,  there  seemed  to  be  a  jump-off  or  something 
there.  He  just  keeled  right  oves  under  tbe 
wheel" 

No  other  witnesses  saw  Ihe  acddoit.  The 
defendant  Bedttel  testified  that  he  did  not 
see  the  child,  although  he  lotted  to  the  front 
and  botb  sides,  and  all  tba  witnesses  seems  to 
agree  that  he  knew  nottilng  <a  the  presence 
of  the  child  until  afto-  he  had  stopped  hla 
truck.  The  only  evidence  from  i^hlch  the 
jury  oould  Infer  that  tbe  defmdants  were 
negligent  was  that  relating  to  the  speed  at 
the  truck,  the  nature  and  character  of  the 
accident,  tte  testtmtmy  whldi  ml^t  have 
Justified  the  Jury  In  finding  that  the  trudc 
driver  did  not  sound  his  bom  nearer  than  30 
or  40  ftet  to  the  sidewalk,  if  at  all,  and  the 
inference  which  tbe  Jury  might  have  drawn 
from  the  tacts  and  drcomstances  at  tbe  time 
of  the  acddent  that,  although  the  tmdc  dri- 
ver and  other  witnesses  testified  that  he  look- 
ed np  and  down  tbe  street,  be  did  not  in  tact 
look  with  due  care. 

[2]  Assuming,  hovrever,  that  there  was  suf- 
ficient evidence  to  sustatai  the  verdict  of  the 
Jury  holding  tbe  defendants  ne^lgmt,  it  is 
dear  from  the  evldeuoe  that  tbe  use  of  the 
tricyde  by  the  child  was  as  truly  a  prcod- 
mate  cause  at  the  acddoit;  nnder  tlie  drcnm- 
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Stances,  as  was  ttie  nae  of  the  tradk  by  the 
defendaata  Tbe  cmdact  of  the  plaintiff  In 
allowing  the  child  to  use  the  tricycle  In  tIo- 
latlon  of  the  dty  <ffdinance  was  negligence  on 
the  part  of  the  father,  and  because  audi  neg- 
Ugmce  contributed  to  the  Injury  b4  cannot 
recover, 
The  Judgment  la  reversed. 

We  concur:  ANGELLOTTI.  0.  J.;  LBN- 
NON,  J.;  SHAW,  J.;  OLNBY,  J.;  MEL- 
VIN,  J. 

LAWLOR,  J.  I  dissent  Awninlng  that  a 
case  of  nc^lgence  per  se  was  established 
agidnst  the  plalntlfF,  yet.  upon  the  evidence 
before  us  and  the  finding  implied  by  the  ver- 
dict of  the  Jury  and  the  dental  of  the  motion 
for  a  new  trial  that  sucb  n^llgence  did  not 
alter  into  and  form  a  part  of  the  efficient 
cause  of  the  injury,  such  flndli^  should  not 
be  disturbed  for  the  reason  that.  In  my  opin- 
ion, we  would  be  bound  by  a  finding  either 
way. 


(ISO  CaL  SU) 

WILKINSON  T.   STANDARD  ACOIDBNT 
INS.  GO.  OF  DBTBOIT.  MICH. 
(S.  F.  8065.) 

(Supreme  Conrt  of  Cslifwnia.  April  21,  1^9. 
Rebearing  Denied  May  19,  1919.) 

1.  IKSUBAKOK  «=»665(6)  —  ACfnnXIfT  IRBUB- 
AKCK—SUIOIDK— BVIDBNOB. 

Id  acticm  on  scddent  policy  InTOlving  issue 
of  wlietber  insured  was  shot  by  accident  or  com- 
mitted suicide,  evidence  held  sufficient  to  sus- 
tain jury  finding  that  death  of  insured  was  due 
to  accident,  and  not  to  suicide. 

2.  EVIDBKCK  4»568{1)— dOITCLXTSION— AOOI- 
DBNT    iNSmUNCB  —  O&DSB    <ff    DUTB  — 

Wbioht. 

In  action  on  accident  policy  involving  qnes- 
titm  of  suicide,  the  fact  that  beneficiary,  who 
was  insured's  wife,  testified  at  the  inquest  im- 
mediately following  Insured's  death  that  he  had 
cmnmitted  saidde,  is  not  cradaaive  upon  qaes- 
tkm  of  whether  death  was  due  to  saicide  or  ac- 
cident, being  merely  an  inference. 

8.  EVIDBNCS  ^»S68C1)  —  COHCLUBIOIT  — 
WriGHT— AOOIDENT  InSDUHOB— OAUSB  OF 
DkAIH— NKWaPAFU  BXPOBT. 

In  actloa  on  aoddent  jfoUej  inTolving  the 
issue  of  whether  Insured  accidentally  shot  faim- 
lelf  or  committed  suicide,  the  fact  that  news- 
papers reported  that  he  had  committed  suicide 
was  not  condurive  upon  such  issue,  being  mere- 
ly an  lnferene& 

A.  InSUSAKCI  «Bb646(7)  —  AOOIDXRT  InsuB- 
ARCB— StnCIDK— PBEStnCPtlOV. 

In  action  on  accident  policy  Involving  the 
issne  of  whether  tnsored  committed  snldde  or 
was  shot  by  scddent,  the  presumption  Is  against 
saidde  and  in  favor  of  acddent,  In  view  of 
Code  Civ.  Proa  |  1963,  snbd.  1,  providmg  that 


a  perstn  Is  preenmed  to  be  Innocent  dF  crime 
or  wrong. 

B.  Teial  ®=3l91(3)— I NBTBucnoN— Assump- 
tion or  Fact. 
InstructioD,  "Where  the  insured  is  found 
dead  under  such  dreumstanees  that  death  may 
liave  been  due  to  snicide  or  to  aoddent,  the  pre- 
sumption is  against  suldd^  and  in  favw  of 
accident,"  ia  not  bad  in  assuming  a  fact  not  In 
evidence. 

6.  Tbial  «s»234(7)— Ihstbdctzoh  — Bitbdbii 
or  Pboov. 

In  action  <at  acddent  pdlcy  involving  Issue 
of  whether  insured's  death  was  due  to  acddent 
or  suidde,  where  evidence  thereon  was  purdy 
drcumstantial,  instruction  that  presumption 
was  in  favor  of  acddent  was  proper,  and  did 
not  operate  to  shift  burden  of  proof  as  to  cause 
of  death  from  plaintiff  to  defendant. 

7.  InSUBANCB   «=s»634(l)  —  ACCIDBRT  iNSUB- 
ANCB— Wabrantibs— PLBADina. 

Where  warranty  is  not  promissory  in  char* 
acter.  and  there  is  nothing  to  be  performed 
thereunder,  it  is  unnecessary  to  allege  truth 
thereof;  an  averment  of  performance  being  re* 
quired  only  where  insured  has  warranted  that 
he  will  do  something. 

8.  Insubance  ^=3668(1)  —  Psoor  of  Loss  — 
Waivbb. 

In  view  of  Glv.  Code  1 1440,  Insorer  waived 
condition  of  policy  requiring  written  prwit  of 
loss  by  refusing  to  furnish  buiefidary  blank 
form  of  pnx^  and  denying  lialtili^  upon  policy 
and  Informing  benefidary  that  it  was  usdeas 
for  her  to  make  proof  of  loss. 

9.  Iitbubancb  «»566{1)  —  Pboof  or  Loss  — 
Waivbb— AuTHOBiTT  or  AaxifT. 

Insurer's  Pacific  Coast  superintendent,  who 
tiad  authority  to  look  after  insurer's  interests 
generally,  with  power  to  issue  policies  without 
consulting  home  office,  and  with  doty  of  looking 
into  acddents  where  Uabillty  was  daimed 
against  company,  and  through  whom  pdides 
were  cancdni  and  return  of  premiums  offered, 
had  authority  to  waive  omditlon  of  policy  re- 
quiring written  proofs  of  loss  by  refusal  to 
furnish  blank  ft^ms  and  denial  of  liability. 

10.  iKStJBANOB  «Cbl79^  26S— AOOIDBRT  InStTB* 
ANCE— WABBAHTIES— SBPABABLB  CONTSAOTS. 

Where  acddent  policy  was  Issued  for  hoa- 
band  and  wife,  misrepresentation  of  wife's  age 
had  no  effect  upon  contract  insuring  husband, 
the  policy  being  separable  into  two  distinct  era- 
tracts  of  insurance,  one  Inanring  husband,  and 
the  other  the  wife. 

11.  Ikbubaitob  ^b26S— WAXBAiniia— Fait 

Birr. 

An  agreement  between  Insurer  and  insured 
that  the  falsity  of  any  statement  in  an  appU* 
cation  for  insurance  will  avoid  the  policy  is 
binding,  regardless  of  materiality  of  statement. 

In  Bank. 

Appeal  from  Superior  Court,  Fresno  Ooun- 

ty ;  H.  Z.  Austin,  Judge. 

Action  by  Mattle  M.  Wllkinsoi!i  against  tihe 
Standard  Acddent  Insurance  Companj  of 
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Oetrolt,-  liuSi.  Judgment  for  plaintiff,  and 
defendant  appeals.  A£Srmed. 

Johnston  &  Jones,  of  Freeno,  and  Myrick 
&  Deerlng,  of  San  Francisco,  for  appellant 

M.  K.  Harris  and  Geo.  Co^rav^  both  of 
Fresno,  for  respcmdait: 

LENNON,  J.  This  action  was  brought  up- 
on a  policy  which  Insured  the  plalntUTs  hus- 
band, John  H.  ^f^lklnson,  against  death  or 
disability  resulting  from  accident.  From  a 
Judgment  In  plaintiff's  ftvor  defendant  ap- 
peals. 

On  October  S,  19X4,  Wllldnson  was  found 
dead  In  his  bedroom  by  his  wife.  There  was 
no  direct  evidence  as  to  the  cause  of  the 
death,  and  the  findings  and  Judgment  of  the 
trial  court  rest  upon  the  fbllowlng  uncontro- 
verted  facts  and  circumstances:  WUkioson's 
wife  had  gone  to  his  room  upon  hearing  tbe 
report  of  a  revolver.  The  body  was  found 
prostrate  In  ^nt  of  a  white  enam^ed  wash- 
bowl, with  a  bullet  hole  In  the  forehead. 
There  were  no  powder  marks  or  burns  on 
.  the  face.  A  revolver  lay  near  the  knee,  about 
three  feet  from  tbe  right  hand.  There  was 
a  medldne  cheet  above  the  bowl  with  a  mir- 
ror on  its  door.  On  the  lower  part  of  this 
mirror,  and  on  the  woodwork  below  It,  was  a 
spattering  of  blood  and  brain  marter.  There 
was  no  such  spattering  on  tbe  bowl  or  In  the 
water  which  was  In  the  bowl.  A  small  draw- 
er below  the  mirror,  which  had  theretofore 
been  known  to  contain  Wtlklnson's  revolver, 
as  well  as  his  shaving  materials,  was  open, 
with  the  leather  holster  still  lying  in  tbe 
drawer.  There  was  a  ulck  on  the  edge  of  the 
washbowl,  together  with  a  black  mark,  as  if 
some  hard  object  had  fallen,  chipping  and 
discoloring  the  snrface.  These  marks  were 
not  upon  tbe  bowl  prior  to  the  shooting.  The 
Imllet  went  straight  Into  the  forehead,  slight- 
ly tearing  the  skin.  Such  a  wound,  In  the 
opinion  of  defendant's  expert  witnesses, 
would  cause  one  to  crumpte  up  and  fall  Im- 
mediately to  the  floor,  and  blood  would  spurt 
back  out  of  tbe  wound.  The  absence  of  pow- 
der marks  on  the  flesh  could  be  accounted  for 
by  the  exi>erts  only  upon  the  theory  that  the 
revolver  had  been  placed  directly  against  the 
skin.  On  tbe  other  hand,  a  flrearms  expert 
teetlfled  on  behalf  of  the  plaintiff  that  a  shot 
fired  within  a  foot  of  tbe  object  penetrated 
would  leave  powder  marks  on  the  surface 
around  tbe  hole ;  while,  if  the  muzsle  of  the 
weapon  were  pressed  against  the  surface,  "it 
win  bum  and  smudge — crock,"  and  be  very 
apt  to  explode  the  gun.  He  also  testlfled 
that  Wilkinson's  revolver  could  have  been 
discharged  by  a  blow  on  the  hammer,  and 
that  It  was  light  on  the  trigger.  One  of  de- 
fendant's witnesses  testlSed  to  having  seen 
Wilkinson  going  Into  the  hotel  where  Wilkin- 
son lived  on  tbe  evening  of  the  shooting; 
that  he  was  In  the  company  of  two  persons ; 
that  he  did  not  seem  to  have  full  control  of 


himself  and  seemed  to  be  mildly  resisting 
the  efforts  ot  his  companions  to  get  htm  into 
the  hotel,  ^s  testimony*  however,  was  con- 
tradicted by  plaintiff.  No  motive  for  sidt^de 
was  shown  or  attempted  to  be  shown,  and  the 
evidence  shows  wlOiout  conflict  fliat  Wllklq-. 
son  was  a  man  of  happy  disposition;  that 
he  was  free  from  domestic  or  business  tron- 
bies ;  and  that  he  was  cheerful  and  in  excel- 
lent health  up  to  the  time  of  his  death. 

[1]  PlaintlfTs  theory  Is  that  the  circum- 
stances attending  the  killing  showed  that  Wil- 
kinson, in  taking  his  revolver  from  the  draw- 
er above  the  howl,  had  acddentatly  droiiped 
tbe  weapon,  and  that  It  had  fiillen  onto  the 
bowl  in  such  a  position  as  to  cause  it  to  dls- 
charge  a  bullet  Into  his  head.  Defendant's 
contention,  on  the  other  hand.  Is  that  there 
was  no  evidence  In  tba  case  to  support  the 
tlieory  of  accident,  but  that,  on  the  contrary, 
the  circumstances  shown  absolutely  precluded 
the  possibility  of  accident,  and  therefore  com- 
pel the  conduslon  that  the  deceased  commit- 
ted suidde.  We  cannot  concur  in  this  con- 
tention. It  la  neither  Inherently  incredible 
nor  altogether  impossible  that  Wilkinson 
could  have  been  accidentally  shot  and  still 
have  fallen  backward.  It  is  conceivable  that 
he  could  have  been  standing  erect,  with  his 
head  Inclined  forward  toward  the  bowl.  In 
view  of  the  reflexes  of  the  human  body,  It  Is 
also  conceivable  that  his  head  was  in  a  suf- 
ficiently different  position  by  the  time  blood 
spurted  from  the  wound  so  that  the  blood  dis- 
charged would  reach  a  higher  place  than 
that  from  which  the  shot  was  flred.  More- 
over, it  is  not  clear  from  the  testimony  that 
the  body  did  fall  straight  backward,  as  de- 
fendant assumes,  rather  than  crumpled  up,  as 
its  witnesses  testify  would  be  the  case  If  de- 
ceased had  been  bending  forward  at  tbe  time 
of  the  shot.  It  Is  not  Inconceivable  that  the 
gun  was  acddentally  discharged  while  be- 
ing taken  from  the  drawer,  which  was  Just 
below  the  mirror  and  the  spattering  of  blood. 
In  brief,  we  do  not  feel  Justified  in  holding 
as  a  matter  of  law  that,  under  all  the  drcura- 
stances  and  tbe  possible  inferences  to  be 
drawn  therefrom,  tbe  evidence  adduced  upon 
the  whole  case  Is  not  sufBcient  to  support 
the  finding  of  tbe  jury.  Implied  from  tbei* 
verdict,  that  the  death  of  the  deceased  was 
due  to  acddent,  and  not  to  suidde. 

[2, 3]  The  fact  that  plaintiff  assumed  In  . 
ber  testimony  at  the  inquest  Immediately  fol- 
lowing her  husband's  death  that  he  had  com- 
mitted suidde,  as  did  the  newspaper  reporter 
who  wrote  an  account  of  the  episode,  can 
have  no  conclusive  effect,  since  this  was  no 
more  than  an  Inference  in  each  instance. 
While  it  is  possible  that,  had  we  been  tdtting 
as  the  Jury  In  this  case,  we  should  have  come 
to  a  different  conclusion  from  that  at  which  , 
the  Jury  did  arrive,  still,  upon  the  whole 
case,  it  Is  not  open  to  us  to  say,  as  a  matter 
of  law,  that  there  was  no  snffldent  erldeaee 
to  support  the  verdict  and  Judgment. 
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Appelant  asBoils  the  following  InstmcUcm 
to  Uie  Jury: 

**Wher«  the  Insured  is  fonnd  dead  under  such 
circninsUnces  that  death  may  have  been  due  to 
suicide  or  to  accident,  the  presumptioa  Is 
gainst  suicide  and  in  favor  of  accideDt." 

[4]  The  coDteution  that  there  is  so  such 
presumption  in  this  state  cannot  be  sustain- 
ed. This  presumption  necessarily  and  logi- 
cally follows  from  the  statutory  presumption 
-that  a  person  is  Innocent  of  crime  or  wrong." 
Code  Cly.  Proc  |  1963,  subd.  1;  Jailtln  v. 
Padflc  Mnt.  Life  Ins.  Ga.  ISl  GaL  121,  63 
Pac  ISO. 

[5]  The  instruction  does  not  assume  a  fact 
not  in  evidence.  The  Instruction  was  slm- 
ply  directed  to  the  Issue,  plainly  pointed  by 
tho  pleadings,  as  to  whether  the  decedent 
met  his  death  through  accident  or  suicide.  • 

[I]  It  did  not  operate  to  Shift  the  burden 
of  proof  from  plalntUf  to  defendant,  nor  was 
it  contradictory  of  the  court's  other  and  gen- 
eral Instmction  that  the  burden  of  proof  was 
on  the  plalntUf  to  prove  death  by  accident 
As  was  said  by  Mr.  Justice  Sloss  from  the 
bench  during  the  oral  argument  of  the  case: 

.  "^lere  is  no  IncMiristaM?  in  saying  the  bur- 
den of  proof  is  upon  one  party,  and  at  the 
same  time  that  certain  ctrcumBtances  will  fur- 
nish a  presumption  which  is  an  element  of  proof 
or  item  of  evidence  to  be  weighed  in  determin- 
ing whether  he  has  sustained  that  burden." 

Admittedly  the  facta  of  the  present  case 
exclude  every  cause  of  death  save  those  of 
accident  or  suldde,  and  It  Is  conceded  that 
the  solution  of  the  Question  aa  to  how  the 
decedent  came  to  his  death  is  dependent  en- 
tirely upon  circumstantial  evidence.  In  this 
particular  the  case  Is  distinguishable  from 
the  case  of  Weil  v.  Globe,  etc.,  Co.,  179  App. 
EHv.  166,  166  N,  T.  Suw».  225,  where  there 
was  the  direct  and  uncontradicted  evidence 
of  several  witnesses  that  the  deceased  delib- 
erately Jumped  in  front  of  a  moving  train. 
In  that  case  the  trial  court  (^rged  the  Jury 
that: 

"If  the  facts  are  equally  susceptible  of  either 
construction— that  is,  suicide  on  tb»  one  hand ; 
accident  on  the  other— it  will  be  presumed  that 
the  death  was  the  result  of  on  accident,  and 
not  of  a  wrongful  Intent" 

This  Instmction  was  criticized  and  con- 
demned by  the  court  of  last  resort,  chiefly 
because  it  ignored  the  direct  evidence  that 
the  deceased  voltmtarlly  threw  himself  in 
front  of  an  ai^iroaching  train,  and  invoked 
die  aid  of  a  presumption  "which  Is  available 
only  for  the  purpose  of  taking  the  place  of 
direct  teatlmwy  wltli  tin  burdm  of  proof," 
and  also  because  It  was  tantamount  to  charg- 
ing the  Jury  that,  If  the  evidence  was  equally 
balanced,  the  law  permitted  the  presumption 
to  wdgh  In  teTor  of  the  plaintiff,  and  there- 
by shifted  the  burden  of  producing  a  pre- 
ponderance of  the  proof  to  the  defendant 
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In  other  words,  the  instruction  condemned 
in  the  case  dted  was  predicated  upon  the  er- 
roneous assumption  that  the  evidence  of  the 
cause  of  death  was  wholly  circumstantial  and 
was  equally  susceptible  to  one  of  two  oppos- 
ing theories,  whereas  the  instruction  under 
review  here  merely  postulates  the  opposing 
theories  of  accident  and  suldde,  and  did  no 
more  In  our  opinion  than  correctly  charge  the 
Jury  that  when  weighing  the  evidence,  they 
should  give  due  weight  to  the  prestunptlon 
which  the  law  Indulges  against  suidd&  Such 
an  Instruction  Is  appropriate  and  proper  in 
cases  where  the  determination  of  the  cause 
of  death  is  dei>endent  wholly  uiion  circum- 
stantial evidence  which  will  fairly  support 
either  a  finding  of  acddent  or  one  of  suldde. 
Weil  T.  Globe,  etc.,  Co.,  supra;  Travelers' 
Ins.  Co.  V.  UcConkey,  127  U.  8.  661,  8  Sup. 
Ct  1360,  32  L.  EkL  308;  Standard  Ufe,  etc, 
Co.  T.  rniornton,  100  Fed.  582,  40  a  O.  A. 
561, 49  U  B.  A.  116 ;  Jenldu  v.  Pac,  etc.,  Co., 
131  CaL  121,  63  Pac  180.  And  that,  we 
think,  Is  the  condition  In  the  present  case. 

Othw  grounds  whldi  have  beea  urged  for 
a  revenal  of  the  judgment  were,  we  think, 
ctHrrectly  disposed  of  the  appellate  court 
for  the  First  district  in  an  opinion  written  by 
Mr.  Justice  Kerrigan,  and  we  therefore  adt^t 
tliat  opinion,  which  Is  as  follows: 

"It  Is  claimed  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained;  that  cer- ' 
tain  warranties  were  untrue,  tor  which  reason 
the  policy  never  attached  to  the  risk ;  and  that 
no  written  prot^  ui  death  was  given  as  required 
by  the  policy. 

"The  contention  fliat  the  ^emnrrer  to  tiie 
ctxaplalnt  should  have  been  sustained  is  based 
upon  the  ground  tliat  it  does,  not  appear  there- 
from that  the  warranties  set  forth  in  the  policy 
were  true,  and  (or  the  further  reason  that  the 
complaiut  simply  alleges  that  oral  proof  of 
death  was  given,  whereas  the  iralicy  required 
written  proof. 

[7]  "With  regard  to  the  first  objection  it  is 
sufficient  to  aay  that  the  warranties  referred  to 
were  not  promissory  in  character.  Where  noth- 
ing is  required  to  be  performed  by  an  insured 
under  a  warranty,  there  is  no  necessity  for 
averring  performance,  for  the  reuon  that  there 
is  nothing  to  be  perf<Hined,  and  under  such  dr> 
cumstancea  an  averment  of  performance  would 
be  useless  and  without  meaning.  When  a  thing 
is  warranted  by  the  insured  to  exist  or  4  rep- 
resentation to  be  true  at  a  time  when  a  policy 
becomes  consummated  as  a  contract  h«>  has 
done  all  that  he  can  do.  Cowan  v.  Fbcenix  Ins. 
Co.,  78  CaL  181,  20  Pac  406;  Berlinger  v. 
Travelers'  Ins.  Co.,  121  Cal.  451,  63  Pac.  922. 
It  is  only  where  the  Insured  has  warranted 
that  he  will  do  something  that  an  averment  of 
performance  ia  required. 

[8]  "Nor  do  we  think  that  there  Is  any  merit 
in  the  argument  that  the  averment  In  the  com- 
plaint with  reference  to  loss  under  the  policy 
is  insuffident  The  allegaticm  upon  this  sub- 
ject recites  that  plaintiff  gave  to  defendant  com- 
plete oral  proof  of  the  facta  and  circumstances 
surroonding  the  deaUi  of  insured,  and  that 
though  tequeated,  defotdant  refused  to  fnmiab 
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to  plaintifl  tbe  Uonk  form  of  proofs,  and  denied 
all  liability  npiHi  the  policy,  and  informed  plain- 
tiff that  it  was  oseleu  for  her  to  make  procrf 
of  loas.  Such  denial  of  liability  constitutes  a 
waiver  of  the  condition  requiring  proof  of  Iobs. 
Civ.  Code,  S  1440;  McCollough  v.  Home  Ins. 
Co.,  155  Cal.  659,  102  Pac.  814,  18  Ann.  Caa. 
862 :  May  on  Insurance,  469. 

"The  further  objection  that  the  complaint  is 
inmfficient  for  the  reason  that  it  does  not  ap- 
pear therefrom  that  the  walTcr  of  the  provision 
requiring  proof  of  loss  was  written  upon  w  at- 
tached to  the  policy  is  disposed  ot  in  tlte  opin- 
ion ot  Mr.  Justice  Sloss  in  UcGollough  v.  Home 
Insurance  Company,  supra,  and  requires  no  di»- 
coaeion. 

[9]  "Nor  do  we  think  the  evidence  sup^rts 
appellant's  contention  that  there  was  a  lack  of 
authority  in  the  agents  in  making  the  waiver. 
We  do  not  deem  it  necessary  to  review  in  detail 
the  voluminous  evidence  upon  the  subject. 
Briefly,  the  avidenca  ia  as  follows:  One  C  F. 
Brlggs  was  the  Pacific  Coast  superintendent  of 
defnidant  company,  and  had  been  acting  as 
sndi  for  25  years.  Geo.  B,  Andrews  was  an 
agent  of  defendant  at  Fresno.  Briggs  had  au- 
thority to  look  after  the  interests  of  the  com- 
pany generally.  It  was  within  hia  power  to  ia- 
sae  policies  without  consulting  the  home  office, 
and  also  to  take  np  policies.  The  general  course 
of  the  company  in  the  Pacific  territory  was  to 
act  through  Briggs.  It  was  his  business,  among 
other  things,  to  look  into  all  cases  when  ac- 
ddents  happened  and  a  liability  waa  daimed 
against  the  company.  He  had  the  power  to 
appoint  agenta  to  adidt  Insurance,  and  appoin^ 
ad  Andrews.  He  also  had  power  to  settle  cases 
tor  the  company.  The  aeeretaTy  of  the  company 
tmti&Bd  that,  whan  defendant  wanted  to  caned 
a  policy  and  <rt>tain  its  return  from  a  policy 
holder,  Briggs  made  the  demand  on  the  Padfic ' 
Coast,  and  that,  when  denial  of  liability  in  drath 
daims  was  made,  the  general  coabMn  of  the 
company  waa  to  convey  the  informatum  direct 
from  the  home  office  to  the  pc^cy  holder,  or  by 
Qtedal  authority  to  Briggs ;  and  that,  when 
they  wished  to  offer  the  return  of  a  premium 
that  had  been  paid,  they  had  Briggs  return  it. 

"Upon  recdving  news  of  the  drcamstances 
of  the  death  of  insured  Briggs  instructed  An- 
drews to  pay  back  the  premium  amounting  to 
tht  warn  |60,  and  demand  the  policy.  This 
Andrews  did,  at  the  same  time  advising  the 
plaintiff  that  he  did  It  under  Instructions  from 
Briggs.  The  company,  in  the  meantime  being 
fully  advised  of  all  the  proceedings,  and  within 
the  time  when  proof  of  loss  might  have  been 
furnished,  ratified  the  action  of  Briggs  in  re- 
fusing to  pay  the  plaintiffs  claim  and  instructed 
him  to  recover  the  policy.  This  is  evidenced 
by  the  correspondence  between  the  cMupany  and 
Briggs.  The  action  of  the  company  could  hard- 
ly be  expected  to  he  otherwise  firam  the  facta  it 
had  before  it 

"We  are  further  of  the  <vini<m  that  the  daim 
that  the  evidence  ia  Insuffident  to  support  the 
verdict  because  certain  warranties  contained  in 
the  policy  were  untrue  is  without  merit.  The 
imtrutbfulness  ot  the  warranties  complained  of 
consists  in:  (1)  That  the  insured  gave  the  age 
of  his  wife  as  26  when  she  was  in  fact  30 ;  (2) 
that  injured  waa  not  at  the  time  of  the  issuance 


of  the  policy  a  member  of  a  firm,  but  was  an 
officer  of  a  corporation  of  the  aame  name. 

(10,  II]  "With  reference  to  the  first  aUeged 
false  warranty,  the  policy  provided  as  an  ad- 
ditional benefit  for  a  limited  insurance  In  favmr 
of  the  beneficiary  if  such  person  was  over  tfy» 
age  of  18  years  and  under  the  age  of  60.  It 
ia  true  that  courts  have  generally  hdd  a  war- 
ranty as  to  age  of  the  insured  to  be  material 
Here,  however,  the  policy,  as  plaintiff  contuids, 
is  separable  Into  two  distiiiet  contracts  of  insur- 
ance—one Insuring  the  deceased;  the  other  in- 
suring the  idaintiff  hoseU.  Any  miareimsenta* 
tion  respecting  the  beneficiary  coold  in  no  man- 
ner have  any  effect  upon  the  contract  inanring 
deceased.  The  false  statement  here  made  was 
therefore  a  matter  not  material  to  the  contract 
of  insnrance  of  deceased,  and  had  nothing  to  do 
with  it.  It  ia  undoubtedly  true,  as  daimed  by 
the  appellant,  that  an  agreement  between  in- 
surer and  insured  that  the  falaity  <^  any  atate* 
ment  in  an  application  for  ibsnrance  will  avdd 
the  policy  ia  Uidins,  and  that  in  moA  case 
the  question  of  its  materiality  la  of  no  conse- 
quence ;  but  the  policy  here  involved  contained 
no  Such  provision. 

"The  alleged  breach  of  warranty  concerning 
the  occupation  of  deceased  was  surely  not  ma- 
terial, and  appellant's  contention  with  roferenoe 
thereto  requires  no  diseossiaa.*' 

£V>r  the  foregoing  teascoa,  ttie  Judgment  ia 
affirmed. 

We  concur:  ANOBLLOTTI,  a  3. ;  BHAW, 
J.;  WILBUB,  J.;  HELTIN,  Xj  OUTST, 
J.;  LAWLOB,  J. 


OM  Cal.  1«) 
TOLBABD  T.  CLINB,  Sheriff;  et  aL 
(L.  A.  4738.) 

(Supreme  Oovrt  of  OUifomia.  April  19, 1919J 

1.  FbAUOUIXHT    CoifVKTAIfOBS    ^3298(3)  — 

Husband  and  Wir  «s9^H(8)  —  GoirnT- 
ANCE  BT  Win— Fbaudulbkt  Ihibnt^ti- 

DSNca. 

In  a  hosband'a  action  to  enjoin  the  sale  of 
alleged  community  property  on  executi(»i  against 
hia  wife,  evidraice  Md  to  justify  finding  that 
the  original  deeding  of  the  property  to  the  wife 
waa  intended  as  a  gift  to  her,  and  that  her 
tranafer  to  a  third  person,  who  conveyed  to  the 
husband,  was  made  with  tiie  intention  to  defraod 
creditors. 

2.  Plkadiko  «s)236(^--A]fBiiDiaiiT— Dunn- 

HON  OF  COVBT. 
The  amendment  of  a  pleading  during  trial 
lies  within  the  sound  discretion  of  the  trial 
court,  and  may  be  allowed  though  the  defense 
set  up  has  been  known  for  a  condderable  time 
before  the  trial. 

3.  Appeal  and  Bbbob  4»1071(6>— Habhlesb 
Ebbos— Failube  to  Find. 

In  a  husband's  action  to  enjoin  sale  on  exe- 
cution against  his  wife  of  property  conveyed 
to  him  by  the  wife  through  a  third  person,  fail- 
ure to  find  whether  the  property  originally  deed- 


^s»For  othw  eases  see  sane  topic  and  KBT-NVHBBB  In  all  KCT-NumlMraa  Digests  and  iBdexas 
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ed  by  the  husband  to  the  wife  wbb  paid  for  by 
the  busbaod  out  of  community  funds  held  harm- 
less to  the  husband ;  there  having  been  no  die- 
puts  on  the  question,  as'  both  the  husband  and 
wife  testified  that  pioperty  waa  so  paid  for. 

4.  Trial  «=s>397(1)— Failubi  to  Fihih- Im- 
icatbeiautt. 
In  husband's  action  to  enjoin  sale  on  exe- 
cution against  his  wife  of  property  conveyed  by 
wife  to  him  thrbogh  third  person,  failure  to  find 
that  judgment  against  wife  on  which  execution 
was  issued  was  on  her  own  contractual  obli^a- 
tHoOf  and  that  die  bosband  was  not  int««Bted 
In  it,  WW  ImmateEial,  wliere  then  waa  a  finding 
that  tha  wife  had  made  the  contract^  one  of 
lease,  in4«ipendentl7i  and  on  her  own  nmjfoiuA- 
falUt7. 

Department  1. 

Appeal  from  Superior  Oonrt,  Los  Angeles 
Coonty;  Leslie  B.  Hewitt,  Judge. 

Action  by  W.  S.  Tolbard  against  John  0. 
Ollne,  as  Sheriff  of  the  County  of  Los  An- 
geles, and  Llllie  Ward.  From  judgment 
for  defendants,  and  from  an  order  denying 
his  motion  for  new  trial,  plaintiff  appeals. 
Judgment  and  order  affirmed. 

Alfred  W.  Allen  and  Fred  W.  Heatherly, 
both  of  Los  Angeles,  for  aslant 

Lee  O.  Gates  and  W.  S.  Alien,  both  of 
Los  Angeles,  for  respondents. 

LAWLOB,  J.  This  action  was  brou^t  to 
enjoin  the  defendants  from  eeUlng  certain 
pn^erty  against  which  an  execution  had 
been  IcTled.  OSie  case  was  tried  before  the 
court  dtting  without  a  jury.  Judgment  .was 
entered  in  favor  of  the  defendants.  The 
plaintiff  appeals  from  the  judgment  and 
from  the  order  denying  bis  motion  for  a 
new  trial. 

On  March  7,  1913,  Mrs.  Ullie  Ward,  one 
of  the  defendants  herein,  leased  to  Mrs.  R. 
A.  Tolbard.  wife  of  the  plalnUff,  an  apart- 
ment house  for  "flre  years  trom  March  7, 

1913,  at  $300  per  month,  payable  In  advance." 
The  rent  for  the  first  and  last  month  of  the 
term  was  paid  on  the  execution  of  the  lease. 

At  the  time  of  malctng  the  lease  the  two 
pieces  of  property  which  are  Involved  In  this 
action  stood  In  the  name  of  Mrs.  Tolbard. 
This  property  Is  situated  in  the  city  of  Long 
Beach.  "Parcel  A,"  also  referred  to  as  the 
"home  place,"  was  deeded  to  Mrs.  Tolbard 
"as  her  separate  estate,"  while  the  deed  to 
"Parcel  B"  was  silent  as  to  whether  or  not 
It  waa  to  be  her  separate  estate.  The  evi- 
dence showed  without  conflict  that  both 
parcels  were  paid  for  by  the  plaintiff  out 
of  community  funds. 

On  May  4,  1914,  Mrs.  Tolbard  deeded  the 
property  to  Mrs.  Tola  Thompson,  who  later 
transferred  it  to  the  plaintiff.  Thereafter, 
and  for  the  months  of  August  to  December, 

1914,  tadnstre,  Mrs.  Tolbard  failed  to  pay 
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the  rent  as  provided  In  the  lease.  It  appears 
that  Mrs.  Ward  had  bad  some  trouble  In 
collecting  the  rent,  for  the  months  of  April 
and  May,  1914,  and  that  on  May  1, 1914,  she 
had  threatened  to  levy  against  the  above- 
mentioned  property,  standing  at  that  time 
In  Mrs.  Tolbard'a  name,  if  the  rent  were  not 
paid.  The  plaintiff  denies,  however,  that  the 
transfer  of  the  property  to  Mrs.  Thompson, 
and  thence  to  him,  was  made  for  that  reascm. 

Mrs.  Ward  recovered  judgment  against 
Mrs,  Tolbard  for  the  amount  of  the  unpaid 
rent,  and  execution  was  levied  on  the  prop- 
erty aboTe  described  as  parcels  A  and  B. 
The  plaintiff  by  this  action  seeks  to  restrain 
the  sale  of  this  property,  alleging  In  his  com- 
plaint that  It  is  community  pn^erty,  and 
therefore  not  subject  to  his  vrlfe's  debts. 

The  def«idants  denied  that  the  property 
Is  community  property,  and  alleged  that  it 
is  the  separate  property  of  the  wife,  convey- 
ed fraudulently  to  avoid  payments  of  the 
rent  under  the  lease.  In  an  amended  answer 
it  was  alleged  further  thiit  the  plaintiff,  by 
his  representations  and  conduct,  is  estopped 
to  deny  his  wife's  Utle  to  the  property. 

The  court  found:  That  the  property  in 
Question  had  been  deeded  to  Mrs.  Tolbard, 
that  "Parcel  A"  stood  of  record  "as  her  sep- 
arate property,"  and  that  "Parcel  B"  was  in 
her  name  presumptively  as  her  separate  prop- 
erty. That  at  the  time  the  lease  of  the 
apartment  house  was  entered  Into  between 
Mrs.  Tolbard  and  Mrs.  Ward  the  plaintiff 
had  told  Mrs.  Ward  that  this  property  was 
owned  by  his  wife,  and  that  Mrs.  Ward 
might  look  to  that  pn^erty  as  security  for 
the  payments  of  rent  to  become  due  under 
the  lease.  Hiat  Mrs.  Tolbard  had  taken  Mrs. 
Ward  to  see  the  property  and  pointed  It  out 
as  her  own  separate  property,  ^at,  relying 
upon  the  conduct,  representations,  and  state- 
ments made  by  tbe  plaintiff  and  his  wife, 
Mrs.  Ward  had  entered  into  tbe  lease  without 
any  bond  to  secure  tiie  payments  of  the  rent, 
which  she  would  not  otherwise  have  done. 
That,  having  made  sudi  represratations  with 
full  knowledge  and  notice  of  all  the  facts 
and  circumstances  of  the  lease,  and  regard- 
ing the  title  of  record  of  the  property,  plain- 
tiff bad  full  knowledge  and  notice  of  the  fact 
that  Mrs.  Ward  was  extradhig  credit  to  Mrs. 
Tolbard  upon  the  faith  of  the  representa- 
tions and  statements  and  conduct  of  the 
plaintiff  and  Mrs.  Tolbard  as  to  the  owner- 
ship of  said  properties,  and  therefore  plain- 
tiff is  estopped  to  deny  that  she  was  the 
owner.  That  Mrs.  Ward  bad  difficult  In 
collecting  the  rent  for  the  apartment  house 
for  the  months  of  April  and  May,  1914,  and 
that  she  had  told  Mrs.  Tolbard  that  she 
would  proceed  to  collect  the  rent  out  of  tbe 
property  of  Mrs.  Tolbard  If  the  rent  were 
not  paid.  That  the  transfer  of  the  proper- 
ties through  Mrs.  Thompson  to  the  plaintiff 
was  made  with  tbe  "intoit  and  d«d<n  to 
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sequester  said  itroperties  and  to  binder  this 
defoidant,  lillto  Ward,  teom  sidtjectins  said 
properties  to  the  payment  of  tlie  rent  then 
due^  or  to  become  due  under  the  terma  of  the 
lease  of  said  apartments."  ^at  tbe  plain- 
tiff, on  or  about  tbe  last  day  of  April,  1914, 
knowing  Qiat  bis  wife  was  unable  to  pay  the 
rent,  and  anticipating  trouble  with  Mrs. 
Ward  over  tbe  matter,  with  tbe  intent  and 
dedgn  to  defraud  Mrs.  Ward  and  to  keep 
hw  frmn  subjecting  the  properties  to  tbe 
paymoit  of  any  rent  due  or  to  become  doe 
under  tbe  lease,  counseled  with  one  B.  J. 
Starr,  a  notary  public  of  Long  Beach,  regard- 
ing tbe  transfer  of  tbe  Utle  of  the  said  prop- 
oiles,  and  authorized  Starr  to  make  such 
disposition  of  tbe  properties  as  to  him 
might  seem  best  to  keep  Mrs.  Ward  tiom 
Belling  th^  to  satisfy  her  claims  for  rent. 
That  Starr  accordingly,  on  May  4,  1014, 
caused  deeds  to  be  made,  transferring  the 
properties  from  Mrs.  Tolbard  to  Mrs.  Thomp- 
son, and  that  on  the  same  day  Starr  caused 
deeds  to  be  made  conveying  the  said  prop- 
erties from  Mrs.  Thompson  to  the  plaintiff. 
That  the  deeds  from  Mrs.  Tolbard  to  Mrs. 
Thompson  were  recorded  and  returned  to 
Starr,  bat  that  the  deeds  from  Mrs.  Thomp- 
aon  to  the  plaintiff  were  never  recorded. 
That  these  deeds,  in  a  pat^et  with  other 
papers,  were.  In  tbe  latter  part  of  June, 
1^14,  givea  by  Starr  to  tbe  plaintiff,  who  put 
the  packet  away  without  examining  the 
oomtents.  That  tbe  deeds  to  Mrs.  Thomp- 
son and  from  her  to  the  plaintifl  were  with- 
out conslderatik)n,  and  were  never  delivered, 
and  that  tbe  proi>erty  Is  still  presumptively 
the  separate  property  of  Mrs.  Tolbard. 

From  these  findings  tbe  court  concluded 
as  matter  of  law  that  the  plaintiff  is  not  en- 
titled to  an  injunction  restraining  the  de- 
fendants from  selling  the  said  properties  on 
ezecutl<m. 

^e  appellant's  chief  contentiod  is  that 
there  was  no  evidence 'on  which  the  court 
could  base  its  finding  that  the  property  In- 
volved in  this  controversy  was  Uie  separate 
property  of  Mrs.  Tolbard,  and  that  the  trans- 
fer to  Mrs.  Thompson  was  for  the  purpose 
of  defrauding  Mrs.  Ward. 

Section  164  of  tbe  CivU  Code  prorides: 

**AU  other  proper^  acquired  after  marriage 
1^  tfther  husband  or  wife,  or  both,  la  commoni^ 
property;  bat  whenever  any  property  is  con- 
veyed to  a  married  woman  by  an  instrument  is 
inUSnt,  the  presnmptlon  is  that  the  title  la 
thereby  vested  in  her  as  her  separate  property." 

Fnlkerson  t.  Stiles,  1S6  GaL  708,  ICS  Pac. 
066,  26  L.  R.  A.  (N.  S.)  181,  was  an  action 
brought  by  the  husband  against  a  Judgmoit 
creditor  of  his  wife  to  quiet  title  to  land 
standing  in  her  name,  against  which  an  exe- 
cution had  been  levied  fbr  dstftB  of  tbe  wife 
Incurred  before  tbe  pn^er^  was  deeded 
to  her.  It  was  held  tiiat  in  tbe  absence  of 
evidence  of  a  gift,  the  facts  tbat  the  prop- 
erty had  been  bought  out  of  community 
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funds,  and  that  tbe  husband  and  wife  bolb 
testified  that  a  gift  was  not  intended,  nega- 
tive tbe  presumption  that  would  otherwise 
arise  under  section  164,  QtII  Code,  that  it 
was  her  separate  luroper^.  ■ 

[1]  But  that  case  la  not  in  point  Tbe 
record  shows  Ibat  there  was  evidence  on 
which  to  base  botii  of  these  flndli^s— that 
the  deeding  of  the  property  to  Mrs.  Tolbard 
was  intended  as  a  gift  to  her.  and  that  the 
transfer  to  Mrs:  nuHnpson  was  made  with 
the  Intentloa  to  dtfrand  Mrs.  Ward.  The 
plaintiff  testified  that  be  knew  that  bis  wife 
was  to  take  titie.  "I  told  my  wife  die  could 
have  the  proper^  deeded  to  her."  O.  W. 
Scott,  tbe  real  estate  dealer,  testtfled  that 
Mrs.  Tolbard  directed  that  tbe  propeoi?  be 
deeded  to  her  "as  her  separate  property." 
Mrs.  Ward  testified  that  tbe  plaintiff  told 
her  at  the  time  they  were  about  to  enter  In- 
to tbe  lease  that  Mrs.  IMbard  owned  paro^ 
A  and  B.  His  actions  and  conduct  indicate 
that  a  gift  to  bis  wife  was  intended;  for 
wbUe  it  is  true  that  botii  tbe  plaintiff  and 
liis  wife  testified  to  tbe  contrary,  and  that 
the  property  bad  been  put  In  Mrs.  TOlbard's 
name  merely  for  tbe  sake  of  convenience,  yet 
tbe  fact  that  no  attempt  was  made  to  put 
tbe  property  In  Ibe  ^lntiff*s  name  imtU 
Mrs.  Ward  had  threatened  to  levy  against 
it  to  collect  her  rmt,  taken  In  tbe  llgbt  of 
all  tbe  other  drcumstancea,  la  evidence 
tending  to  prove  that  the  Intention  was  to 
make  a  gift. 

Tbe  testimony  of  Mrs.  Ward  that  Mrs. 
Tolbard  said  to  her  on  May  16.  .1914,  "Well. 
Mrs.  Want  I  bare  fixed  my  iwoperty  now  so 
you  can't  touch  it ;  go  ahead."  tends  to  sop* 
port  the  finding  of  fraud  In  tbe  tnusfn*  of 
tbe  property  to  Mrs.  Thompson.  Mrs.  Tol- 
bard- denied  having  mode  sncb  a  statement, 
but  her  denial  only  created  a  conflict  In  tbe 
evidence,  wbhdi  the  court  resolved  against 
her.  In  fact,  tbe  recmd  sbowa  that  there 
was  a  subatantial  oonfilct  In  tbe  tfvldaice 
throngbout,  and  we  cannot  tuAA  that  tbe 
findings  of  tbe  court  are  wltiiout  mpport 

As  already  stated,  the  defaidimtB  In  their 
amMided  answer  dalmed  that  tbe  irialntlff 
Is  es^ped  to  deny  that  tbe  property  Was 
-the  separate  property  of  his  wife.  The 
plaintiff  otmtrads  that  this  de£ense  shoold 
not  be  oitertalned  for  the  reasons  that  tbe 
amended  answer  waa  Irapn^rly  allowed, 
that  the  defense  of  estoppel  was  not  suffi- 
dentiy  pleaded,  and  that  tbe  evidence  does 
not  support  tiie  finding  ct  est<qppeL 

[2]  Appelant  urges  that  tbe  .court  erred 
in  permitting  the  ammdment  to  the  answer 
to  be  filed  during  the  trial,  especially  so 
since  tbe  defense  of  esttwel  set  out  in  the 
amendment  was  known  for  a  oondderab)e 
time  before  tbe  trlaL  It  Is  well  estebUsbed 
that  the  amendment  of  a  pleading  lies  with- 
in tbe  sound  dlscretlcm  of  tbe  trial  court 
In  Pienon  v.  McCablll,  22  OaL  131,  tbli 
court  said; 


Digitized  by  Google 


HUBLBUT  V.  QUIGLET 
(ISO  p.) 

^'^e  tact  tbat  the  new  matter  wt  np  by  the 
amendoicnt  was  well  known  to  the  defendant 
when  he  filed  hie  driglnal  answer  was  no  good 
reason  why  be  should  not  have  been  permitted 
to  amend.  The  rules  relating  to  the  amendment 
of  pleadings  are  properly  very  liberal,  and  much 
is  left  to  the  Judgment  and  diwTetton  of  the 
court  below." 
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part  of  the  contract  of  indorsemoit,  enlarsins 
liabUity.  ' 


We  think  that  the  trial  court  did  not  abuse 
its  discretion  In  allowlnK  the  amended  an- 
swer. 

It  is  Immaterial  whether  the  matter  of 
estoppel  was  snflBdeDtly  pleaded  or  whether 
there  were  sufflcloit  t&cta  upon  which  to 
base  such  a  defense.  It  having  been  proved 
that  the  pn^)ert7  was  not  commonliy  prop- 
erty, hot  that  it  was  the  separate  property 
of  Mrs.  Tolhard,  the  question  of  estoppel 
does  not  enter.  Sudi  a  bar  could  bare  been 
raised  only  where  it  had  been  found  that  the 
property  was  community  property,  subject  to 
the  control  of  the  plaintiff. 

[3]  It  is  contended  that  the  court  tolled 
to  find  whethw  the  property  deeded  by  the 
Idaiutlff  to  Mrs.  Tolbard  was  paid  for  by 
plaintiff  oat  of  oxnmtuiity  funds.  The  court 
did  not  make  a  specSflc  finding  on  this  issue. 
The  plaintiff  and  Mrs.  Tolbard  both  testified 
that  the  pr^rty  was  thus  paid  for.  So 
even  If  such  a  finding  should  have  been  made, 
tte  plalntlfr  was  not  prejudiced  by  the  fail- 
ure of  the  court  to  make  it  There  was  no 
dispute  on  the  question.  The  real  dispute 
was  as  to  wbeth«>,  wben  the  idalntiff  deed- 
ed the  property  to  Mrs.  Tolbard,  it  was  to 
be  her  sepsrate  property  or  to  remain  com- 
munity property,  hut  standing  in  her  name 
for  the  sake  of  convenlenoe,  as  was  testified. 

f«]  Nor  was  it  material  that  the  court 
failed '  to  find  that  the  Judgment  against 
Mrs.  Tolbard,  on  which  ezecutloa  was  is- 
sued, was  on  her  own  cimtractual  obltgatlOD, 
and  that  the  lAaintiff  was  not  interested  in 
it  The  finding  that  Mrs.  Tolbard  had  enter- 
ed Into  the  lease  Independently  and  <m  her 
own  rcqxmtfblllty  suffidCTtly  answers  this 
point 

The  Judgment  and  order  are  affirmed. 


We  OODcnr:  SHAW,  J.;  OLNBT,  J. 
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HURLBUT  V.  QUIGLET. 


(Sac.  2722.) 
April  25.  1919.) 


(Supreme  Court  of  Oalilomia. 

1.  B11.L8  AND  Nona  «=s228— Ihdobseubmi^ 

Effect. 

An  iiidoraement  is  a  written  contract,  the 
effect  of  whidb  the  law  declares. 

2.  Biixs  AND  Notes  «s»422Ci)  —  Indobsb- 

MENT— BNLABOKD  LlABIUTr. 

The  writing  above  indorsen^  names,  de< 
daring  that  they  waive  presentment,  etc.,  is  a 


3.  Bills  and  Notes  «8=>422(2)  —  Indobbb- 
HENT-nJoXirr  AND  Sevbbal  Aobxbuent. 

The  words  above  indorsers'  name,  "I  hnvby 
waive  presentment."  etc;,  are  governed  by  Civ. 
Code.  {  1660.  declaring  that  a  promise  made  in 
the  singular  number,  but  executed  by  several 
persons,  is  prMumed  to  be  joint  and  several. 

4.  CoNTaACTs  «=184— JonTT  and  Sevbbal— 
Pbesdhption, 

By  express  provision  of  Civ.  Code,  %  1669, 
where  all  the  parties  uniting  in  a  promise  re- 
ceive some  benefit  from  the  consideration,  past 
or  present  their  promise  is  jwesnmed  to  he 
Joint  and  severaL 

6.  Bills  and  Notes  «s»422(2)  —  Jozra  Iv- 
DOBSEME  NT— Evidence. 
Circumstances  held  to  show  that  aceommo- 
dsticm  indorsemoit.of  company's  note  by  stoA- 
holders  and  oflScers.  under  words  of  waiver.  <^ 
presentment  etc,  was  Joint  and  severaL 

6.  Bills  and  Notes  «=»S17  —  Indobsebs  — 
Time  of  Delivebt^ 

Evidence  hetd  to  show  that  company's  note 
to  bank  was  not  delivered  till  after  it  was  in- 
dorsed by  all  the  accommodation  indorsers. 

7.  Bills  and  No«8  4&b266  —  iNDOBttBS  — 
Gontbibction. 

Any.  of  joint  accommodation  indorsers  of 
note  paying  more  than  his  share  has  right  of 
contribution  from  the  others. 

8.  Evidence  «=»46ia)  —  Paeol  Evidence 
—Intention— Natubi  of  Liabiutt  or  In- 
dobsebs. 

Circumstances  showing  an  intention  of  sev- 
eral acctmimodation  Indorsers,  whose  names  ap- 
pear snccesBlvely  on  the  bwA  of  a  note,  to  act 
jointly  in  the  matter,  may  be  proved  by  paroL 

9.  LlHITATION  OF  ACTIONS  4»49(^  —  CON- 
TRIBUTION—A  CCBUAL  OF  Cause. 

Cause  of  action  for  contribution  between  ac- 
commodation indorsers  of  note  is  not  on  the 
contract  of  indorsement  but  on  implied  con- 
tract, and  accrues  only  when  one  of  them  has 
paid  more  than  hia  share. 


10.  Bills  and  Notes  «=»96  —  Accommoda- 
tion Indorsement— CoNSiDEBATioN. 

Original  debt  of  company  to  bank  is  suffi* 
<dent  consideration  for  acconmiodation  indorse- 
ment before  delivery,  by  company's  officers  and 
atodiholder^  of  company's  note  to  bank  in  sat- 
isfaction of  prior  obligationB. 

11.  Bills  and  Notes  4=»430  —  Patmbht  — > 

New  Note. 

Debt  represented  by  note  of  company  to 
bank  is  not  paid  by  company  giving  new  note 
to  cover  the  same  and  other  subsequent  in- 
debtedness; the  new  note  not  having  been  of- 
fered or  accepted  as  a  satisfaction  of  the  old 
note,  but  merely  as  additional  evidence  of  the 
original  debt. 
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12.  BXLU  AHD  NOTBB    «a»2e6  —  iHDOUBBfl 

— COMTMBDTIOM— COMPLAIHT. 
Complaint  by  one  indorser'  of  note  against 
another  indorser  thereof  for  contribution  held 
to  sufficiently  allege  a  joint  indorsement,  it 
setting  forth  a  company's  note  with  names  in- 
dorsed on  the  back,  under  agreement,  made  in 
the  singular  number,  wainng  presentment,  etc. ; 
and  alleging  the  company  executed  the  note,  and 
that  at  the  same  time  and  aa  part  of  the  same 
transactiai  the  three  Indoraera  rigned  audi 
agreement. 

13.  EVIDENCI      «=>80(1)  —  PBESClCPnOH  — 

Law  of  Otheb  State. 
The  law  of  another  state  ic  preanmed  to  be 
Hie  same  as  that  of  the  fomm. 

14.  Plbadiko  «=»B  —  SnmciENOT  —  Stat- 

IHO  FaOTB  WiTHOXIT  OOHCLUUOIT. 

A  pleading  la  sufficient  ff  it  states  tiie  facts 
on  which  the  law  takes  effect,  without  stating 
ths  condttsion  of  law. 

■Wilbur,  J.,  dhnenting. 
In  Bank. 

Appeal  from  Superior  Court;  Stanlslaas 
County ;  L.  w.  pQlkerth,  Judge. 

Action  by  E.  H.  Hurlbut  against  J.  R. 
Qulgley.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  AflSmied. 

li.  Ia  Dennett,  of  Modesto  (J.  C.  Needham, 
of  Modesto,  of  counsel),  for  appellant 

Hawkins  &  Hawkins,  of  Modesto,  for  re- 
spondent. 

SHAW.  J.  The  plaintiff,  the  def^dant, 
and  William  Trebllcock  became  accommoda- 
tion indorsera  upon  a  promissory  note  for 
96.000.  payable  to  the  First  National  Bank 
of  Central  City.  The  plaintiff  was,  by  suit, 
compelled  to  pay  the  whole  thereof.  He 
thereupon  brought  the  present  action  to  re- 
cover from  Qulgley  one-third  of  the  amount 
be  bad  thus  been  compelled  to  pay  and  re- 
covered Judgment  In  the  court  below.  From 
this  Judgment  the  defendant  appeals. 

The  complaint  alleged  that  the  Gilpin 
Lumber  Company  executed  a  note  to  the 
First  National  Bank  of  Central  Cll?.  bearing 
date  July  10,  lAll,  for  f6.000,  and: 

"l%at  at  the  same  time  and  as  a  part  of  the 
same  transaction,  and  for  value  received,  the 
plaintitC,  Ei.  W.  Hurlbut.  and  the  defendant.  J. 
R.  Qulgley,  and  one  Wm.  Trebilcock  signed  the 
following  agreement  on  the  bach  of  the  said 
note  and  indorsed  the  same  as  followi,  to  wit: 

"For  value  received  I  hereby  waive  ptiesent- 
ment,  demand  and  notice  of  protest  on  the 
within  note.  B.  W.  Hurlbut. 

"Wm.  TrebUcock. 
"J.  B.  Qulgley." 

The  theory  ot  the  complaint  Is  that  Hurl- 
but, TreMlcock,  and  Qolgl^  were  Joint  In- 
dorsers  of  the  note,  and  that  therefore  one 
who  paid  more  than  his  one-third  share 


thereof  had  the  right  to  ane  ttie  others  for 
contrlbuUon.  It  Is  claimed  that  the  evidence 
does  not  show  a  Joint  Indorsonent 

The  theory  of  the  appellant  Is  that  the 
note,  witb  tlie  writing  and  the  names  of 
Hurlbut  and  Trebllco<^  indorsed  thereon, 
was  delivered  to  the  bank,  and  IMt  there- 
after Qnlgley  wrote  bla  name  under  the 
names  of  tbe  other  two  Indorsers.  On  this 
assumption  the  argument  Is  that,  with  re- 
spect to  the  two  other  persons,  Qulgley  Is  a 
successive  Indorser  and  not  a  Jobit  Indorser 
'with  them^  and,  consequently,  tliat  he  and 
Hurlbut  are  not  Joint  sureties,  and  that 
Hurlbut  has  no  right  of  contribution  from 
hUn.  We  find  that  the  evidence  warrants  a 
ditCerokt  cmclnslon,  and  one  whldi  will  snih 
port  the  Judgment  given  for  the  plaintiff. 

There  was  evidence  to  the  effect  that  Qulg- 
ley, Hurlbut,  and  Trebllcock  were  stoddiold- 
ers  and  officers  of  Oxe  OIU^  Lumber  Com- 
pany at  and  for  yean  prior  to  the  time  of 
the  execution  of  the  note  of  July,  1911 ;  tliat 
the  company's  place  of  bnalneas  was  in  Col' 
orado ;  that  it  borrowed  large  stuns  of  money 
upon  Its  notes  from  time  to  time  from  banks 
upon  an  arrangemrat,  which  was  carried  out, 
that  Hurlbut,  Trebllcock.  and  Qulgley  should 
indorse  the  same  as  sureties ;  that  In  July, 
1911,  the  company  owed  the  First  National 
Bank  of  Central  City.  Colo.,  $6,000.  of  whldi 
$3,000  was  evidenced  by  its  note  indorsed  by 
Qulgley  and  the  other  two  under  the  ar- 
rangement stated,  and  the  balance  was  In  the 
form  of  an  overdraft;  that  the  company  de- 
sired to  give  a  new  note  for  said  debts;  and 
that  the  bank  thereupon  agreed  to  accept  the 
company's  note  for  $6,000  indorsed  by  Hurl- 
but, Trebilcock,  and  Qu^ley,  as  sureties,  in 
satisfaction  of  such  note  and  overdraft 
Qulgley  at  that  time  lived  In  QOlfornia,  but 
was  still  a  stockholder  and  officer  of  the 
company.  Thereupon  the  note  was  drawn 
and  properly  signed  by  the  officers  of  the 
lumber  comiMoy,  Indorsed  by  Hurlbut  and 
Trebllcock,  and  handed  to  an  officer  of  the 
bank  to  be  forwarded  to  Qulgl^,  in  Cali- 
fornia, for  his  signature  as  indorser.  The 
note  was  so  forwarded  and  was  returned  by 
Qulgley  to  the  bank  in  September,  1911, 
about  two  months  after  its  date,  with  signa- 
tures as  above  shown.  The  bank  then  ac- 
cepted the  note  as  the  obligation  of  the  par- 
ties thereto  and  canceled  the  previous  note 
for  $3,000.  There  is  no  evidence  tending  to 
show  any  understanding  between  the  three 
Indorsers  that  they  were  to  be  liable  succes- 
sively in  the  order  in  which  their  names  ap- 
peared upon  the  note,  or  that  th^  ration 
was  to  be  other  than  that  of  simultaneous 
accommodation  indorsers.  As  stockholders 
they  were  all  Interested  In  the  credit  of  the 
corporation. 

[1-4]  "An  Indorsement  Is  a'written  contract 
of  which  the  law  declares  the  effect;  and 
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vhaa.  counted  upon  It  Is  the  firandation  <rf 
the  actum."  Haines  t.  Tbaip,  IS  Ohio,  133; 
Goldman  t.  DaTls,  23  CaL  256;  Cltlxens' 
Bank  T.  Jones,  121  Cal.  32,  63  Fac.  354. 
Where  an  Indorser  precedes  bia  dgnature  Iqr 
a  statement  such  as  that  in  the  Indorsement 
above  shown,  It  constitutes  "a  valid  indorse- 
meat  with  an  enlarged  liability";  such  en- 
largement in  the  presoit  ease  being  a  waiver 
€t  some  of  the  conditions  Imposed  by  law 
upon  Uie  payee  In  favor  of  the  indorser. 
Buck  V.  Davenport  Savings  Bank,  29  Neb. 
40T,  45  N.  W.  776,  26  Am.  St  Rep.  392 ;  Hel- 
mer  v.  Commercial  Bank,  28  Neb.  474,  44  N. 
W.  482;  Heard  v.  Dubuque,  etc,  Bank,  8 
Neb.  10,  30  Am.  Rep.  811.  The  writing  above 
the  Indorsers'  names,  therefore,  constituted 
a  part  of  the  written  contract  of  Indorse- 
ment The  contract  of  an  Indorser,  except  so 
far  is  he  qualifies  It  In  writing,  Is  that  if 
the  Instrument  Is  dishonored  he  will,  upon 
compliance  by  the  bolder  with  certain  condi- 
tions, pay  the  amount  of  the  note.  Clr. 
Code,  I  3116.  It  constitutes,  therefore,  a 
conditional  promise  to  pay  the  note.  "A 
promise,  made  in  the  singular  number,  but 
executed  by  several  persona,  is  presumed  to 
be  Joint  and  several."  Civ.  Code,  S  1660. 
See,  also,  Farmers*  Exchg.  Bank  v.  Altura, 
etc,  Co.,  129  Cal.  289,  6J  Pac.  1077;  1  Dan. 
N^  Inst  S  94 ;  Maiden  v.  Webster,  30  Ind. 
317;  Salomon  v.  Hopkins,  61  Conn.  47,  23 
AtL  716;  Monson  v.  Drakeley,  40  Conn.  659, 
16  Am.  Rep.  74;  Hemmenway  v.  Stone,  7 
Mass.  68r  6  Am.  Dec.  27.  "Where  all  the 
parties  who  unite  in  a  p^mlse  receive  some 
benefit  from  the  consideration,  whether  past 
or  present,  their  promise  is  presumed  to  be 
Joint  and  several."  Civ.  Code,  }  1669. 

[I]  It  follows  tlierefOre  that  the  circum- 
stances above  related  r^nt  any  presumption 
that  tbe  indorsers  did  not  intend  to  become 
Jf^tly  bound  and,  further^  In  Tlew  of  the 
above  authorities,  that  the  agreement  writ- 
ten on  the  batik  of  tbB  note,  being  Joint  and 
several  in  Its  effect,  and  a  part  of  the  con- 
tract of  indorsranent,  made  the  entire  con- 
tract Joint  and  several  in  character. 

The  case,  with  respect  to  the  liability  of 
the  several  Indorsers  and  theliP  relation  to 
eadt  other,  is  almost  identical  with  Farmers* 
Exchg.  Bank  t.  Altura,  etc,  Co.,  supra.  In 
that  case  Hntson  executed  a  note  to  the 
Altura  Company,  and  thereupon  It  was  taken 
by  Otis,  president  of  the  company,  to  the 
plaintiff  bank,  duly  Indorsed  by  the  company, 
to  be  discounted  for  the  benefit  of  the  com- 
pany. The  bank  required  security,  and  the 
words,  "I  hereby  waive  demand  and  notice 
of  demand,  protest  and  notice  of  protest,  and 
nonpayment,"  were  stamped  upon  the  back 
of  the  note.  Otis  then  took  the  note  In  .this 
condition  to  procure  accommodation  indors- 
ers. He  then  procured,  underneath  the 
words  above  quoted,  the  names  of  five  per- 
scHia,  wrlttra  one  under  the  other  and  on 
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different  days.  The  note  was  then  delivered 
to  the  baidE  and  by  it  discounted  for  the  com- 
pany. The  court  below  found  that  all  of  the 
persons  Qius  Indorsing  the  note  Imd  waived 
protest,  notice  of  protest,  and  nonpayment 
of  the  note.  The  court  held  that  this  finding 
was  sustained  by  the  focts  above  stated.  Re- 
ferring to  cases  where  it  was  held  tiiat  such 
an  indorsement  constitutes  a  waiver  only  by 
the  first  person  whose  rignature  appears 
therennd^,  there  being  nothing  to  indicate 
the  Intention  to  sign  Jointly,  the  court  said 
that,  under  the  drcumstances  shown,  this 
rule  did  not  prevail;  that  the  first  indorser 
"was  an  accommodation  Indorser  like  the 
rest  of  them,  and  signed  as  they  did  for  the 
benefit  of  the  mining  company  of  which  he 
and  they  were  stockholders";  and  In  effect 
that,  as  they  all  signed  before  the  note  was 
delivered,  they  were  all  alike  bound  by  the 
waiver  of  notice,  etc,  appearing  above  their 
signatures. 

[I,  7]  Upon  the  evidence  In  this  case  the 
court  below  properly  found  that  there  was 
no  delivery  of  the  note  until  after  it  had 
been  received  by  the  bank  from  Qulgley  after 
he  had  Indorsed  the  same  in  company  with 
the  other  Indorsers,  and  that  be  thereby  be- 
came a  Joint  and  several  indorser  with  the 
others.  This  being  the  case,  the  right  of 
contribution  would  exist  in  favor  of  any  of 
the  Joint  indorsers  who  paid  more  than  his 
share  of  the  debt  The  Judgment  so  far  as 
this  point  Is  concerned  Is  supported  snfll- 
dent  evidence. 

[I]  The  appellant  attempts  to  invoke  the 
rule,  whidi  has  been  laid  down  in  some 
cases,  that,  where  names  appear  as  accom- 
modation Indrarsers  In  sacceaslve  order  (m 
the  bade  of  a  note,  ttiey  ar^  In  the  absmce 
of  evidence  to  the  contrary,  pre8um«l  to  be 
succestive  indorsers  and  not  Joint  Indorsras. 
It  is  wdl  settled,  however,  as  the  above  cases 
indicate^  that  circumstances  showing  an  In- 
tuition to  act  Jointly  in  tiie  matter  may  be 
proven  by  parol  evidence,  and  the  presump- 
tion of  successive  indorsanents  overcome.  8 
Cor.  Jur.  381 ;  Enterprise  B.  Ca  v.  Canning, 
210  Mass.  286,  96  N.  a  673;  Shea  v.  Tahey, 
216  Mass.  82.  102  M.  B.  UO. 

[I]  The  action  is  not  barred  by  the  statute 
of  llmltaUons.  The  cause  of  action  for  con- 
tribution does  not  accrue  at  the  time  of  exe- 
cution of  the  contract  by  which  persons  be- 
come Joint  sureties,  but  only  when  one  surely 
pays  more  than  bis  share  of  the  debt  Hurl- 
but  was  compelled  to  pay  this  debt  on  Jan- 
uary 26,  1916,  and  the  action  was  begun  on 
May  17,  1916.  The  period  of  limitation  is 
two  years.  The  action  for  contribution  Is 
not  an  action  on  the  contract  of  indorsement 
but  is  an  action  to  enforce  the  equitable  right 
of  contribution  upon  the  implied  C(m^act  of 
each  to  the  other,  that  they  will  share  the 
burden  equally.  Chipman  v.  Morrill,  20  Cal. 
136 ;  Sherwood  v.  Dunbar.  6  Cal.  53 ;  Blchter 
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V.  HennlDssan,  110  Cat  5S7,  42  Pac  1077; 
'  Bunker  v.  Osbom,  132  Cat  483,  64  Pac.  853. 

[II]  There  was  a  suflScient  conBideration 
for  Qulgler'B  Indorsement  His  Indorsement 
and  that  of  the  oth»s  were  all  made  before 
delivery  of  the  note,  consequently  the  orig- 
inal debt  was  a  snffldrat  consideration  for 
the  contract  of  IndorsemenL  Savage  v.  Fox, 
ao  N.  H.  17;  8  Cor.  Jnr.  211,  i  843;  Mc- 
Donald T.  Randall,  139  Cat  12  Pac.  997; 
Rohrbacher  t.  Altken,  145  Oat  485.  490,  78 
Pac.  1054. 

[11]  There  is  no  merit  in  the  claim  that 
the  original  debt  was  paid  by  the  Ollpin 
Lumber  Company  after  the  execution  of  the 
note  in  controversy.  It  Is  tme  that  a  new 
note  was  afterwards  given  by  the  company  to 
cover  the  same  indebtedness  with  other  In- 
debtedness subsequently  accrued;  but  this 
new  note  was  neither  olfered  nor  accepted  by 
the  bank  as  a  satisfaction  of  the  note  In 
Question  here,  but  merely  as  an  additional 
evidence  of  the  original  debt  Such  a  trans- 
action Is  not  a  payment 

[12-14]  Upon  the  decision  of  this  case  in 
department  It  was  stated  that  the  complaint 
did  not  sufficiently  allege  a  Joint  Indorsement 
and,  consequently,  that  the  judgment  could 
not  be  sustained.  This  objection  is  not  men- 
tioned in  the  briefs.  .  Nevertheless,  we  have 
given  tt  further  consideration,  and  we  are 
satisfied  that  the  complaint  ia  snfllcient  on 
this  poSat  We  have  already  shown  that  the 
contract  of  indorsement  is  a  written  contract 
of  whifili  the  law  dedares  the  effect  In  this 
state  the  law  on  the  subject  Is  dedared  in 
section  3116  of  the  Civil  Code.  It  is  pre- 
sumed. In  the  absence  of  evidence  to  the 
contrary,  that  the  law  is  the  same  In  Colora- 
do.  That  section  recognizes  that  such  con< 
tract  may  be  qualified.  We  have  also  shown 
that  the  qnalification  written  on  the  note 
here  Involved  and  signed  by  the  Indorsers 
made  the  entire  contract  of  Indorsement 
Joint  and  several  !n  character  aa  between  the 
parties  thereto.  The  complaint  sets  forth 
the  note  with  this  contract  Indorsed  thereon, 
in  full.  It  therefore  charges  that  the  con- 
tract of  Indorsement  Is  Joint  and  several. 
Furthermore,  it  alleges  that  the  Gilpin  Lum- 
ber Company  "executed  and  delivered"  the 
f6,000  note,  and  that  "at  the  same  time  and 
as  a  part  of  the  same  transaction"  the  three 
indorsers  "signed"  the  agreement  so  written 
on  the  back  of  the  note  and  Indorsed  the 
same.  This  means  that  the  Indorsements 
were  simultaneously  delivered.  It  Is  the 
final  delivery  as  a  complete  contract  that 
constitutes  execution.  Therefore  it  alleges 
that  the  Indorsed  agreement  was  executed 
simultaneously  by  all  the  indorsera  The  al- 
legation that  they  all  signed  the  agreement 
Is  an  allegation  that  Quigley  signed  It  He 
would  be  bound  by  It  as  matter  of  law.  A 
pleading  Is  sufficient  if  It  states  the  facta 
upon  which  the  law  takes  effect  The  conclu- 


sion of  law  need  not  be  stated.  As  it  appears 
from  the  pleading  that  the  contract  of  In- 
dorsement was  Joint  and  several  and  tlut 
Quigley  and  the  others  slmultaneonaly  exe- 
cuted 1^  the  condusion  must  be  that  it 
charges  a  Joint  indorsement  by  Quigley  and 
the  others. 
TbA  Judgment  Is  afflnned. 

We  concur:  ANGELLOTTI,  C.  J.;  OL- 
NBY.  J.;  LENNON.  J.;  MELVIN,  J.;  LAW- 
LOB.  J. 

WILBUR,  J.  I  dissent.  In  view  of  the 
fact  that  the  prevailing  opinion  holds  that 
the  complaint  Is  sufficient,  while  the  con- 
trary opinion  prevailed  In  department  It 
seems  proper  to  express  In  a  dissent  the  view 
taken  in  department,  to  which  I  still  adhere. 

In  Navajo  County  Bank  v.  DoIsod,  163 
Cal.  485,  126  Pac.  153,  41  L.  R  A.  (N.  S.) 
787,  the  court  In  bank,  speaking  through 
Justice  Angellotti,  where  a  note  had  been  in- 
dorsed by  three  persons  (the  defendants) 
before  its  delivery,  as  an  accommodation  to 
the  payor,  said: 

"It  cannot  be  doubted  that  if  the  note  was  a 
negotiable  instrameot  the  defendants  were  mere 
Indorsers,  with  no  other  liability  than  that  of 
indorsers.  As  such,  notice  of  dishonor  or  non- 
payment would  be  essential  to  their  liability  In 
the  sb^noe  of  waivw  on  Uieir  part  of  the  right 
to  such  notice." 

The  main  opinion  holds  that  the  words, 
"For  value  received  I  hereby  waive  present- 
ment, donand  and  notice  of  protest  on  the 
within  note,"  convert  the  indorsements  which 
would  otherwise  be  construed  aa  successive 
indorsements  Into  joint  indorsements.  This 
view.  It  seems  to  me,  does,  not  give  sufficient 
weight  to  the  effect  of  an  indorsement  aa 
provided  by  the  law.  It  Is  conceded  that 
without  the  waiver  clause  the  effect  of  the 
indorsement  of  Hurlbut  as  between  Hurlbut 
and  Quigley,  was  that  Hurlbut,  the  first  In- 
dorser,  agreed  to  reimburse  Quigley.  the  last 
Indorser,  opon  proi>er  presentment  demand, 
and  notice.  In  the  event  that  Quigley  was 
called  upon  to  pay  the  note,  and  the  effect 
of  Qulgley's  indorsement  was  that  Quigley 
would  pay  the  note  to  the  payee,  in  the  event 
that  the  payor  failed  to  do  so,  upon  proper 
presentment,  demand,  and  notice,  with  re- 
course, in  case  of  such  payment  for  reim- 
bursement against  Hurlbut  This  rule  is 
thus  stated  in  Daniel  on  NegodaUe  Instru- 
ments, i  704: 

"Bat  in  tfae  absence  of  any  agreement  amMg 
accommodation  indorsers,  the  law  fixes  thdr 
liability  in  accordance  with  the  order  ot  the 
names  on  the  paper,  and  tfae  indorser  who  pays 
a  bin  or  note  has  recourse  against  a  prior  in- 
dorser for  reimbarsement" 

The  same  rule  concerning  indorsers  is  stat- 
ed in  a  note  In  28  U  R.  A.  (M.  S.)  1039; 
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"Their  Sabilltr,  inter  ae,  in  the  absence  of 
an  express  agreement  to  the  contrary,  Is  that 
.expressed  by  the  paper  itself,  and  their  liability 
is  BQccesnve,  and  not  joint;  consequently  they 
are  not  coeuretiea  and  the  doctrine  of  contri- 
bution does  not  obtain.  •  *  •  The  only  ques- 
tion, in  the  absence  of  an  agreement  to  the  con- 
trary, ia  what  iM  the  prima  fade  liabiUty  of  the 
partiea  as  shown  by  the  paper  itsdL** 

Tbe  rule  may  perhaps  best  be  stated  in 
the  language  of  section  311^  OItII  Coie,  in 
force  at  the  time  of  the  transaction: 

*****  Every  indoraer  of  a  negotiable  in- 
strnment,  unless  his  indorsement  is  qualified, 
warrants  to  every  eubsequent  holder  thereof, 
who  is  not  liable  thereon  to  him:  •  •  •  (4) 
That  if  the  instrument  is  dishonored,  the  in- 
doraer will,  upou  notice  thereof  duly  given  to 
him,  or  without  notice,  where  it  ia  excused  by 
law,  pay  the  same  with  Interest.** 

Now  v^ure  notice  Is  waived  the  giving  of 
notice  Is  "excused  by  law" ;  and  do  not  we 
have  here  a  lAtuathm  expranly  provided  for 
by  section  S116,  namcdy,  that  the  first  in- 
dorser  warrants  to  the  last  indorser  that  he 
will,  without  notice,  pay  the  same  with  In- 
t»est?  If  we  hold,  as  I  agree  may  properly 
be  done,  that  the  waiver  clause  applies  to 
all  the  subsequent  Indorsements  (although 
there  are  authtwltles  In  other  states  to  the 
contrary  (Daniel  Neg.  Inst  f  1092a  [6th  Ed.] 
p.  1247),  It  seems  to  me  that  we  give  full 
^ect  to  such  clause  I7  holding  that  this 
waiver  la  a  Joint  and  several  agreement  of 
waiver,  the  legal  effect  of  which  Is  to  r«nove 
from  the  indorsement  the  condition  Implied 
by  taw  that  the  obligation  to  pay  shall  be 
couditloned  upon  proper  presentment,  de- 
mand, and  notice,  so  that  Hurlbut's  agree- 
ment to  pay  tbe  payor  of  the  note  In  the 
case  of  the  default  of  the  payee,  or  to  reim- 
burse Quigley  in  the  event  that  Qulgley  is 
called  upon  to  pay  the  same,  Is  no  longer  con- 
ditioned upon  presentment,  demand,  and  no- 
tice, but  absolute  without  sutdi  presentment, 
demand,  and  notice,  while  Qulgley's  agree- 
ment to  pay  the  payee  of  the  note  with  re- 
course on  Burlbut  for  reimbursement  also 
becomes  absolute,  instead  of  conditional  up- 
on such  presentment,  demand,  and  notice. 
To  hold  that  because  the  indorsers  Join  In 
the  one  agreement  to  waive  notice,  etc.,  they 
thereby  completely  change  the  contract  im- 
plied by  law,  so  that  instead  of  Hurlbufs 
agreement  to  pay  Qulgley  we  have  an  Im- 
plied agre^ent  that  Qulj^y  wlU  pay  to 


Hurlbut,  seems  to  me  to  give  an  effect  to 
such  waiver  wholly  foreign  to  Its  language 
and  evident  purpose.  The  main  opinion 
states  that  the  effect  of  the  waiver  and  In- 
dorsement simply  constltntea  a  contract  ot 
Indorsement  with  wlaq^  liability,  while 
the  effect  of  the  decision  Is  that  where  sev- 
eral Indorsers  Join  In  sucb  waiver  their  con- 
tract becomes  one  ot  gnaran^,  or  sure^shlp; 
a  Joint  obligation  to  pay  the  payee  In  the 
event  ot  the  payor's  default,  with  the  obli- 
gation to  m^tual^  conlzibute  In  the  event 
any  one  ts  called  to  pay  more  than  his  pro- 
portion to  tbe  payee.  Tba  rules  of  the  law 
merchant,  previously  In  effect,  governing 
sudi  cases,  have  been  Incorporated  into  our 
GivU  Code,  In  the  Untfwm  Negotiable  In- 
strument Law,  since  the  case  was  tried,  and 
may  well  be  stated  In  the  language  of  sec- 
tion S148.  Civil  Code,  as  amended  In  1917 
(St.  1917,  p.  1543),  providing  as  foUows: 

"Where  a  person  places  hia  Indoraement  on  an 
instmrnent  negotiable  by  delivery  he  incurs  all 
the  liabilities  at  an  indorser." 

Section  8140,  CivU  Code: 

"As  respects  one  anotiier  indorsers  are  liaUe 
prima  facie  In  the  order  in  which  they  indorse ; 
but  evidence  Is  admissible  to  diow  that  aa  be- 
tween or  amwg  themselves  they  have  agreed 
otherwise.  Joint  payees  or  Joint  Indorsers  who 
indorse  are  deemed  to  indorse  Jointly  and  sever- 
ally." 

Section  814S,  OlvU  Code^  provides  as  fol- 
lows: 

"Where  a  person  not  otherwise  a  party  to  an 
instrument,  places  thereon  his  sigoature  in 
blank  before  delivery  he  is  liable  as  indorser,  in 
accordance  with  the  following  rules:  (1)  If  the 
inatniment  is  payable  to  the  order  of  a  third 
person,  he  is  liable  to  the  payee  and  to  all  sub- 
■egneut  parties.  (2)  If  the  instrument  is  paya- 
ble to  the  order  of  the  maker  or  drawer,  or  Is 
payable  to  bearer,  he  Is  liable  to  all  partiea  sab- 
sequent  to  the  maker  or  drawtf.  ^  If  he 
for  the  accommodation  of  the  payee,  he  is 
liable  to  all  partiea  subsequent  to  the  payee." 

It  seems  to  me,  therefore,  that  \he  fact 
that  the  Indorsers  Joined  together  In  the 
waiver  does  not  affect  that  part  of  the  con- 
tract relating  to  their  obligation  to  pay  one 
another  and  to  pay  the  payee.  I  do  not  be- 
lieve that  the  mere  waiver  of  notice  can  con- 
vert an  agreement  which  the  law  expressly 
provides  shall  be  that  of  Indorser  Into  a  mere 
contract  of  guaranty. 
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CITIZENS'  SAV.  BANK  OF  SAN  DIEGO  v. 
MACK  et  al.    (L.  A.  4734.) 

(Supreme  Court  of  California.  April  21,  1919.) 

1.  COBPOBAHOKS  <t»123(8)— PUEDOE  OF  StOCK 
— SUBSKQUBNT  LOANS— RIGHTS  OT  IjEKDEB— 

Equities  in  Tdibd  Pbbson. 
Other  loans  aubsequentl;  made  by  a  leader 
on  the  Becarity  of  corporate  stock  to  the  holder 
thereof  would  have  been  protected  by  pledge  of 
stock  despite  lender's  knowledge  ,  of  equities  of 
third  person  in  stock  it  subsequent  loans  had 
been  result  of  compelling  initial  loan  agreement 
or  necessarily  the  result  of  incidental  contractu- 
al relationB  of  the  parties,  the  lender  not  being 
protected  where  it  was  optional  with  it  to  make 
any  loan  In  exeeaa  of  the  original  amount  ad- 
vanced. 

2.  MAsfiHALiNQ  Assets  and  Securities  ^=34 

— K£<Ji;iBEJUXNT  OF  FoBECLOSUBEi— STATUTES 

ANP  EQUiTABiE  Rules. 
Where  bank  loaned  on  pledge  of  corporate 
stock,  also  taking  mortgages  as  ieeurl^,  it  was 
properly  required,  a  third  person  having  equities 
in  the  pledged  stock,  first  to  foreclose  its  mort- 
gages before  resorting  to  a  sale  of  the  stock,  in 
view  of  Civ.  Code,  }{  2899,  3433,  and  equita- 
ble rule  that  when  creditor  has  lien  on  two 
funds,  and  another  lien  on  only  one,  he  will 
be  compelled  to  exhaust  fund  on  which  be  has 
exduaive  lien,  and  to  resort  to  other  for  defi- 
doiGj  mly. 

Department  2. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloans,  Judge. 

Actton  by  tbe  Citixeas'  Savings  Bank  of 
San  Diego  against  A.  F.  Mack  and  the  Bent- 
Icty  Ostrich  Farm  and  Henry  Eummelen. 
From  a  portlim  of  the  Judgment,  plaintiff  ap- 
peals. Affirmed. 

See,  aJso^  31  Cal.  App.  S06^  100  Pac.  1096. 

Albert  J.  Lee,  of  San  Diego,  for  appellanL 
Doc^ittle  &  Morrison,  of  San  Diego,  for 
reqwndaits. 

LENNON,  J.  The  plaintiff  by  this  action 
sought  to  restrain  by  injunctioo  the  defend- 
ant Bentley  Ostrich  Farm  from  canceling 
certain  certificates  of  its  corporate  capital 
stock  standing  on  Its  books  In  the  name  of 
the  defendant  Henry  Eummeten,  and  to  pro- 
hibit the  corporation  defendant  from  issuing 
to  the  defendant  Mack  other  certificates  in 
Ueu  thereof  evldendng  in  the  aggregate  280 
shares  of  the  corporate  stock,  and  also  to 
restrain  the  defendant  Mack  from  recelvins 
under  claim  of  ownership  or  otherwise  all  or 
any  portion  of  tbe  said  stock.  The  appeal, 
presented  on  tbe  Judgment  roll  alone,  la  only 
from  that  particular  portion  of  the  Judg- 
ment which  in  effect  decreed  that  tbe  plaintiff 
held  tbe  certificates  of  stock  in  controversy 
as  a  pledge  to  secure  the  payment  of  only 
112,000,  instead  of  $24,000,  and  provided  that 


before  a  sale  of  280  shares  of  said  stock 
could  be  resorted  to  in  satisfaction  of  the 
loan,  which  tbe  trial  court  found  were  owned 
by  the  defendant  Ma<^  the  plaintiff  must 
first  foreclose  the  real  property  mortgage 
«ecuted  to  plaintiff  by  defendant  Eummelen 
simultaneously  with  tbe  pledge  of  the  stock 
as  addltlmal  security  for  the  loan  of  $24,000, 
which  was  ultimately  made  by  the  plaintiff 
to  the  defendant  Eummelen.  In  this  behalf 
tbe  portion  of  the  Judgment  appealed  from  di- 
rected that  tbe  proceeds  of  the  sale  of  the 
mortgaged  property  be  applied  first  to  the 
satisfaction  of  a  second  loan  olt  $12,000,  and 
that  then  the  plahitiff  might  have  recourse  to 
a  sale  of  said  stock  in  satisfaction  of  the  un- 
paid balance.  If  any,  of  the  $12,000  originally 
loaned  to  the  defendant  Eummelra,  and  secur- 
ed by  a  pledge  of  the  stock  and  a  first  mort* 
gage  on  real  property  as  well. 

Tbe  tacts  of  the  case,  as  evidenced  by  the 
pleadings,  proof,  and  findings,  are  these:  In 
November,  1011,  W.  H.  Bentley  was  the  own- 
.er  and  holder  of  840  shares  <tf  the  issued 
capital  stock  the  Bentl^  Ostrich  Farm. 
In  that  month,  the  def«idant  Henry  Ennund- 
en  r^resoited  to  A.  F.  Made,  defendant  and 
reqMxident  herein,  that  a  cmtroUlng  Interest 
In  said  ostri^di  Uxm  ccmld  be  had  fOr  ViO^OOO. 
Thereupon  an  agreraient  was  altered  into  by 
and  between  Made  and  Bhunmelen,  whereby 
they  were  to  Jointly  pnndiase  the  said  810 
shares,  eadi  to  advance  one-half  of  the  pui^ 
chase  price,  and  eadi  In  return  to  rective 
420  shares  of  said  stock.  Eummelen  alone 
conducted  the  negotiations  with  Bentley,  act- 
ing all  the  while  for  himself,  and  as  agent  of 
Mack.  During  the  course  of  the  negotia- 
tions, Eumamelen  informed  Mack  that  he  was 
unable  to  contribute  $25,000  in  cash  as  pay- 
ment for  bis  portion  of  the  purchase  prlc% 
and  represented  to  Mack  that  Bentley  was 
willing  to  take  from  Eummelen,  in  lieu  of 
cash,  his  promissory  note  extending  over  a 
period  of  two  years  if  Mack  would  pay  $15,- 
000  In  cash  and  give  bis  promissory  note  for 
$10,000.  and  that  if  Mack  would  do  this 
Bentley  would  convey  to  Mack  In  addition  to 
the  said  420  shares  of  stock  certain  real 
property  situate  in  tbe  dty  of  San  IM^o, 
which  was  mortgaged  for  $1,500  and  valued 
at  $3,000.  Mack  was  willing,  and  according- 
ly paid  Bentley  the  sum  of  $15,000  In  cash 
and  delivered  bis  promissory  note  to  Bentley 
In  the  sum  of  $10,000.  Bentley  In  turn  exe- 
cuted to  Madt  a  deed  to  said  real  propal^. 
The  representations  made  in  tbe  first  in- 
stance by  Eummelen  to  Mack  that  the  pur- 
chase price  of  the  stock  was  $50,000  were 
false,  and  willfully  and  knowingly  made  by 
Eummelen,  who  at  all  times  knew  that  the 
price  of  the  stock  was  but  $30,000,  and  In 
fact  had,  during  tbe  negotiations  for  the 
sale  of  the  stock,  agreed  with  Bentley,  with* 
out  Mack's  knowledge,  that  the  purdiase 
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price  thereof  was  to  be  bnt  (30,000. 
of  tbe  stock  was  coasunaiDated  by  Enmmelen 
and  Beutley  at  that  price,  but  as  a  payment 
In  full  for  bis  420  sliares  he  gave  B^tley 
only  a  promissory  note  for  $5,000.  In  March, 
1012,  Mack  discovered  the  fraud  that  had 
been  thus  perpetrated  upon  him,  and  on  Au- 
gust 12,  1012,  Instituted  an  action,  which 
sought  and  secured  a  judgment,  entered  on  Au- 
gust 4, 1913,  decreeing  that  he  was  the  owner 
of  such  portion  of  the  840  shares  of  stock  pur- 
chased as  tbe  sum  that  he  bad  personally  paid 
toward  the  purchase  price  of  the  stock  bore  to 
the  amount  actually  paid  therefor,  namely,  700 
shares,  and  that  the  defendant  Enmmelen 
held  280  shares  of  said  stock  in  trust  for 
Mack.  On  June  20th,  the  defradant  Bom- 
melen  placed  with  the  Cltlzoi's  Savings  Bank 
of  San  Di^o,  the  plaintiff  in  the  present  ac- 
tion, as  a  pledge  to  secure  a  loan  of  ¥12,000, 
and  Bucb  further  sums  as  might  thereafter 
be  advanced,  not  to  exceed  tlie  sum  of  $24,- 
000,  stock  certificates  certifying  that  in  the 
aggregate  the  defendant  Eummelep  was  the 
owner  of  420  shares  of  stock  in  the  Bentley 
Ostrich  Farm.  The  stock  so  pledged,  being 
the  one-half  of  that  purchased  from  Bentley 
for  himself  and  Mack,  was  only  part  of 
the  security  placed  for  this  loan,  a  real  prop- 
erty mortgage  also  being  executed  to  tbe 
bank  by  Eummelen  on  certain  property  own- 
ed by  htm.  On  December  27,  1912,  plalnUa 
advanced  to  Enmmeloi  as  a  loan  the  farther 
Bom  of  93,000,  and  on  February  6,  191B,  the 
addltlcmal  sum  of  $9,000,  taking,  however,  as 
added  security  from  Enmmelen  a  second 
mortgage  on  the  aforesaid  real  property 
which  Is  situate  in  San  Diego  county.  On 
August  4,  1813,  tea  days  after  the  entry  of 
the  Judgment  in  the  action  instituted  by 
Mack  decreeing  Eummeten  a  trustee  of  the 
280  shares  of  the  stock  whidi  had  been  pledg- 
ed to  the  plaintiff  by  Eummelen,  the  plaintiff 
appeared  and  Interposed  In  that  action  a  mo- 
tion to  vacate  and  to  set  aside  the  juflg- 
ment,  to  the  end  that  It  might  he  allowed  to 
intervene.  From  the  order  denying  the  mo- 
tion tbe  plaintiff  here  appealed,  but  tbe  order 
was  affirmed.  Mack  v.  Eummelen,  31  Cal. 
App.  506,  160  Pac.  1006. 

The  principal  point  argued  In  support  of 
tbe  appeal  Is  to  the  effect  that  tbe  relative 
rights  and  obligations  of  the  parties  to  the 
pledge  of  the  stock  were  definitely  determin- 
ed by  the  initial  loan  agreement  of  June  20, 
1912,  and  that  as  a  consequence  It  was  not 
only  the  plaintifTs  right,  but  his  unavoidable 
contractnal  obligation  as  well,  to  make  fur- 
ther loans  to  tbe  pledgor  of  the  stock  up  to 
the  nmit  of  $24,000,  and  that  this  was  so  de- 
spite tbe  fact  that  prior  to  tbe  making  of  the 
second  and  third  loans  of  respectively  $3,000 
and  $9,000  plaintiff  had,  as  the  trial  court 
found,  actual  notice  of  the  fact  that  the 
defendant  Mack  had  instituted  an  action  for 
tlie  reooveiT  of  280  sliares  of  the  pledged 
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A  sale  stod£  upon  the  claim  that  he  was  tbe  equita- 
ble owner  thereof.  This  contention  Is  rested 
primarily  upon  tbe  authority  of  Jones  on 
Pledges,  1 106,  where  it  is  said: 

"A  prMoissory  note  pledged  before  maturity 
as  collateral  security  for  future  advances  is  good 
in  tbe  creditor's  bands  for  all  advances  made 
before  notice  of  equities  between  the  original 
'parties ;  but  not  for  advances  made  after  such 
notice— wUet«  the  artitter  at  the  time  of  toMntf 
the  teeuritp  boimd  Mmaelf  to  make  odvaneee 
to  a  definite  amount." 


It  will  be  noted  that  tbe  last  clause  of  the 
quoted  section,  italicized  by  us,  is  not  sup- 
ported by  the  citation  of  any  authority,  and 
that  the  cases  cited  by  the  author  to  supr 
port  the  preceding  portions  of  tbe  text  have 
no  relaticm  to  tbe  principles  enunciated  in 
tbe  last  clause,  which,  in  so  far  as  our  re- 
search shows,  rests  upon  no  authority  save 
the  dictum  of  tbe  author.  It  is  clearly  con- 
trary to  the  settled,  fundamental,  and  famil- 
iar principles  which  measure  the  rights  and 
obligations  of  bona  fide  pledgees.  The  gener- 
al rule  which  provides  protection  for  loans 
advanced  upon  the  security  of  a  pledge  be- 
fore but  not  after  actual  notice  of  the  fact 
that  third  persons  own  or  claim  to  own  all 
or  a  portion  of  the  subject-matter  of  the 
pledge  is  doubtless  subject  to  exceptions. 
The  proper  limitations  to  be  placed  upon  the 
rule  in  exceptional  cases,  and  which  Jones 
probably  had  in  mind  but  did  not  fully  ex- 
press In  his  work  on  pledges,  is  to  be  foimd 
by  analogy  In  bis  work  <hi  chattel  mortgages 
(5tli  Ed.  i  97).  O^ere  he  declares: 

"That  advances  made  by  a  mortgagee  after 
he  has  actual  notiee  that  others  have  preferred 
rights  in  tbe  property  will  be  postponed  to  tbe 
rights  acquired  by  such  other  persona  unless  the 
mortgagee  be  under  a  binding  contract  to  make 
tbe  advances,  or  it  is  essential  to  bis  own  se- 
curity to  complete  tbe  advances  contemplated  by 
tbe  mortgage.  If  he  bas  the  option  to  make 
the  advances  or  not  as  be  chooses,  tbe  mortgage 
as  to  each  advance  made  upon  it  is  to  be  regard- 
ed as  a  fresh  mortgage.** 

We  apprehend  that  a  "binding"  contract  Is 
one  under  which  the  mortgagee  was  legally 
obligated  to  make  the  loan  called  for  by  the 
Initial  loan  agreement,  and  for  the  breach  of 
which  he  could  be  held  liable.  The  case  of 
Preble  v.  Conger,  66  111.  370,  Is  an  apt  Illus- 
tration of  the  application  of  the  exception  to 
the  g^eral  rule  which  permits  and  protects 
future  advances  originally  contemplated  by 
the  mortgage,  even  though  made  after  notice 
of  existing  preferred  rights  of  third  parties. 
In  this  case  the  mortgagees  had  become  the 
guarantors  of  the  mortgagor  to  third  parties 
for  the  building  of  a  hotel  according  to  oon* 
tract  and  bad  taken  a  chattle  mortgage  fnmi 
the  contractor  to  indemnify  them  as  a  secur- 
ity for  the  payment  of  whatever  sum  might 
become  due  for  advances  and  for  payments 
made  in  discharge  of  the  guaranty.  In  tills 
situation,  tbe  court  held  that  the  mortgafees 
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had  Ute  rlgbt  to  make  on  the  strength  of  the 
mortgage  snch  advances  and  payments,  as 
well  after  notice  as  before,  as  were  necessary 
for  the  discharge  of  their  obligation. 

[1]  Bj  a  parity  of  reasoning,  it  might  be 
readily  and  rightfully  said  that  the  second 
and  third  loans  made  by  the  plaintiff  to  the 
defendant  Eummelen  would  have  been  pro- 
tected by  the  pledge  of  the  stock  In  question 
despite  the  irfalntlflTs  knowledge  of  the  equi- 
ties of  the  defradant  Mack  If  the  loans  had 
been  the  result  of  a  compelling  initial  loan 
agreement  or  necessarily  the  result  of  the  In- 
ddental  contractual  relations  of  the  parties. 
But  no  such  situation  Is  shown  either  by  the 
pleadings  or  by  the  proof.  On  the  contrary, 
it  was  shown  that  it  was  <^tlonal  with  the 
plaintiff  to  make  any  loan  In  excess  of  the 
original  $12,000  on  the  pledge  of  the  sto<^. 
That  this  is  so  evidenced,  we  think,  by  the 
fact  that  the  plaintiff  insisted  upon  having, 
and  did  receive,  separate  notes  and  a  second 
real  property  mortgage  as  evidence  of  and 
security  for  the  second  and  third  loans. 

The  facts  of  the  case  at  bar  do  not  either 
directly  or  by  analogy  fall  within  the  rea- 
soning of  Thompson  v.  Toland,  48  Gal.  99, 
and  Brittan  v.  Oakland  Bank  of  Savings,  124 
Cal.  282,  57  Pac.  84,  71  Am.  8L  Bep.  58,  and 
the  general  rule  declared  In  section  2991  of 
the  Civil  Code.  At  no  time  was  the  stock 
placed  by  Mack  In  the  hands  of  Eummelen  so 
as  to  make  him  ac^arent  owner  thereof  for 
the  purpose  of  transfer. 

[2]  Tbe  further  contention  of  the  appelant 
that  the  trial  court  erred  in  adjudging  that 
the  plaintiff  must  first  foreclose  its  mort- 
gages before  resorting  to  a  sale  of  the  pledg- 
ed stock  is  not,  we  tblnk,  well  taken.  That 
requirement  Is  within  the  purview  of  sec- 
tions 2890  and  3433  of  the  avll  Code  and 
well  within  the  principle  enunciated  In  the 
case  of  Kent  v.  Williams,  114  Cal.  537,  46 
Pac.  4^  Moreover,  It  is  In  thorough  acoMrd 
with  the  well-eBtabtiahed  rule  in  equity  that, 
where  a  creditor  has  a  Hen  upon  two  funds 
and  another  lien  upon  only  one  of  them,  he 
will  be  compelled  to  exhaust  the  fund  upon 
which  he  has  an  exclusive  11^  and  will  be 
permitted  to  resort  to  tbe  other  for  deficiency 
only.  United  States  t.  Duncan,  12  IlL  623, 
'  Fed.  Caa  No.  16.003;  United  States  t.  Mott. 
1  Paine,  188,  FeA.  Gas.  Na  15328. 

Tbe  contrition  that  the  trial  conrt  erred 
In  refusing  to  strike  out  twrtiona  of  the  de- 
f^dant's  answer  was  not  argued  and,  ap- 
parently, is  without  merit. 

Our  conclusions  upon  the  merits  of  plain- 
tiff's appeal  make  it  unnecessary  for  us  to 
discuss  and  decide  the  points  presoited  in 
support  of  the  defendant's  appeal  from  the 
same  judgment  which,  by  stipulation,  comes 
here  upon  tbe  same  record. 

Tbe  Judgment  appealed  from  is  affirmed* 

We  concur:   WILBUR,  J.;  MELVIN,  J. 


(«  CaL  App.  2m) 
MAEIN   MUNICIPAL   WATEE   DIST.  t. 
NOBTH  COAST  WATEB  CO.  2847.) 

(District  Court  of  Appeal,  Pint  District.  Di- 
vision 1,  GaUforoia.  March  18,  1910.  Be- 
bearing  Denied  by  Supreme  Court  May  12. 

1919.) 

1.  Covenants  «=»S  —  luFLnn  Cotbitaht 
AoAinsT  iRouuBBUffCu— Pbocbkdihos  in 

Invitum. 

Where  municipal  water  district  having  con- 
demneil  certain  land  secured  possession  of  land 
through  an  order  of  eonrt  by  a  proceeding  in 
invitum  under  Code  (^v.  Proe.  |  1254,  there 
was  no  implied  covenant,  as  in  a  volnotazy 
conveyance  by  grant,  agalnat  incumbrances  or 
Ueiis. 

2.  Eminbrt  Douaxn  «=9l06  —  Patmkkt  — 
Liens— HxcovEsx  fbom  Owner. 

Code  Civ.  Proc.  |  1248.  providing  that,  np4»t 
condemnation  of  land  Incumbered  by  a  mortgage 
ov  other  lien  securing  indebtedness  not  due  at 
time  of  entry  of  JocUment.  the  amount  of  in- 
debtedness may.  at  plaintiff's  optica,  be  deduct- 
ed from  the  Judgment,  does  not  give  plaiotifl  the 
right  to  recover  such  indebtedness  after  pay- 
ment of  judgment  in  full  and  neglect  to  retain 
amount  of  indebtedness. 

3.  BiaifKRT  DouuN  «=s>165— GonDKinrjLnon 
or  Land  Subject  to  Tax  Lnen— Becovkbt 

nOU  FOBUBB  OWNBB. 

Mnnidpal  water  district,  having  secnred 

possession  of  property  it  bad  condemned  by  or- 
der of  court  in  a  proceeding  in  invitum  under 
Code  Civ.  Proc.  |  1254,  cannot  recover  from 
owner  taxes  dne  and  constituting  lien  upou 
land,  but  not  delinquent,  at  time  of  transfer  of 
land,  notwithstanding  Civ.  Code,  |  1712;  own- 
er being  under  no  obligation  to  remove  lien  of 
taxes  at  time  of  transfer. 

Appeal  from  Superior  Court,  Uarln  Coun- 
ty ;  Edgar  T.  Zook,  Judge. 

Action  by  the  Marin  Munldpal  Water  Dis- 
trict against  the  North  Coast  Water  Com- 
pany. Judgment  for  defendant  after  demur- 
rer to  complaint  was  sustained  without  leave 
to  amrad,  and  plaintiff  ai^eals.  Affirmed. 

Geoi^  H.  Harlan,  of  San  Bafael.  tor  ap- 
pellant 

Chas.  S.  Wheeler  and  John  F.  Bowie,  botli 
of  San  Francisco  (Nathan  Moran,  of  Sau 
FrandscOf  of  counsel),  for  respondoit. 

RICHARDS,  J.  In  this  action  the  plain- 
tiff sought  to  recover  from  tbe  defendant  the 
sum  of  $2,224.57,  which  it  had  paid  as  coon- 
ty  and  municipal  taxes  upon  certain  real 
property  situated  in  the  county  of  Marin. 
Tbe  complaint  set  forth  certain  facta  tn  an 
attempt  to  show  that  It  was  the  duty  of  the 
defendant  to  have  paid  these  taxes,  and  that. 
It  not  having  done  so,  the  plaintiff,  in  order 
to  free  its  property  from  the  Hen  thereof, 
was  compelled  to  and  did  pay  them.   A  geo- 
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eral  demarrer  to  the  complaint  was  sustained 
without  leave  to  amend,  and  the  plaintiff  ap- 
peals from  the  Judgment  thereupon  altered. 

It  appears  from  the  complaint  that  the 
plaintiff  Is  a  municipal  water  district  As 
Buch  it  brought  an  action  to  condemn  certain 
lands  of  the  defendant  It  had  theretofore 
procured  a  valuation  of  said  lands  to  be  made 
the  railroad  commlsBlon,  which  fixed  such 
valoation  at  the  gnm  of  $289,100.  The  acthm 
was  tried  on  February  14, 1916,  and  resulted 
In  a  Jvdgment  entered  on  March  21st  fol- 
lowing, that  the  plaintiff  take  said  lends  up- 
on  paying  the  said  sum  of  9280,100,  from 
which  Judgment  the  defendant  took  an  ap- 
peal. 

On  or  atwnt  the  first  Monday  of  March  of 
the  same  year  the  real  property  was  assessed 
by  the  county  assessor,  and  a  part  thereof  by 
the  town  assessor  of  Mill  Valley,  for  taxa- 
tion purposes,  and  in  the  following  Septem- 
ber county  and  municipal  taxes  were  duly 
levied  (being  the  taxes  giving  rise  to  the 
present  controverEQ^),  and  became  a  lien  up- 
on the  real  property  referred  to  as  of  the 
first  Monday  in  March,  1916.  These  taxes 
became  due  on  Otiober  23d  of  that  year. 

On  October  24.  1916,  the  plaintiff,  upon 
notice  theretofore  given,  procured  from  the 
superior  court  under  the  provisions  of  sec- 
tion 1254  of  the  Code  of  Civil  Procedure,  an 
order  pladng  It  in  possession  of  the  prop- 
erty npnn  payment  of  the  amount  previously 
found  to  be  Its  value*  and  a  few  days  there- 
after, to  wit  on  November  Ist*  it  paid  to 
the  defoidant  this  amount  and  entered  in- 
to possesion  of  the  real  property.  At  the 
time  of  the  transfer  neither  the  county  nor 
municipal  taxes  had  been  paid,  and  several 
wedES  later  became  delinquent,  and  the  prop- 
erty was  sold  therefor.  Thereafter  the  plain- 
tiff redeemed  it,  and  demanded  of  the  de- 
fendant that  it  reimburse  to  It  the  amount  so 
paid  outt  which  the  defendant  refused  to  do. 

[1]  The  facts  as  above  narrated  disclose 
that  at  the  time  the  plaintiff  took  over  the 
real  properly  the  taxes,  although  due  and  a 
Um  thoeon,  were  not  delinquent  There  had 
been  no  default  on  the  part  of  the  defendant. 
Its  property  being  taken  from  it  by  a  pro- 
ceeding In  Invitum,  there  was  no  Imj^ed  cov- 
enant as  in  a  voluntary  ccmv^nce  by  grant 
against  Incumbrances  or  Uau.  Nor  are  we 
pointed  to  any  provlslott  of  law  idadng  up<»i 
defendant  any  obligation  to  the  plaintiff  to 
remove  from  the  property  about  to  be  taken 
from  it  any  lien  existing  thereon.  The  plain- 
tiff claims  that  antdi  obligation  arises  from 
the  terms  of  section  1248  of  the  Oode  of  Civ- 
il Procedure.  That  section  reads  as  follows: 

"When  the  property  Bought  to  be  taken  is 
incombered  by  a  mortgage  or  other  Ilea,  and 
the  indebtedness  secared  thereby  Is  not  due  at 
tbe  time  ot  the  entry  of  judgment  the  amount 
of  such  Indebtedness  may  be,  at  tiie  option  of 
the  plaintiff  deducted  from  the  Judgment  and 


the  Uen  of  the  mortgage  or  other  Ilea  shall  be 
continued  until  ludi  indebtedness  is  paid.** 

[2]  We  do  not  so  construe  the  section.  It 
gives  to  tbe  person  taking  property  by  pro- 
ceedings in  eminent  domain  the  right  to  re- 
tain from  the  sum  of  money  to  be  paid  for  It 
the  amount  necessary  to  discharge  any  lien 
existing  thereon,  but  his  neglect  to  adopt  this 
course  would  not  give  rise,  In  the  absence  of 
some  other  provision  of  law  creating  It  to 
a  right  of  action  to<  recover  it  when  once 
paid.  The  right  ^ven  by  this  section  seems 
to  be  one  the  extent  of  which  is  measured  by 
the  mode  prescribed  for  its  exercise  In  em- 
inent  domain  proceedings  the  only  obligation 
resting  upon  tbe  defendant  Is  to  prove  his 
damages..  A  case  In  which  this  question 
arose  Is  Gray  v.  Case,  51  N.  J.  Bq.  426,  26 
Atl.  805.  There  tbe  condemnor  failed  to  pro- 
vide against  a  lien  both  at  tbe  trial  and  after 
the  award  was  paid  Into  court.  The  Court  of 
Chancery  of  New  Jmey  used  this  language 
with  regard  to  tba  situation  thereby  created: 

"But,  tbe  company  foiling  to  give  the  reqnUite 
notice,  it  still  bad  the  rlgbt  to  have  equitable 
distribution  of  the  award  among  tboae  interest- 
ed. For  this  purpose  it  was  entitled  to  tbe  aid 
of  the  court  Piatt  v.  Bright  29  N.  J.  Eq.  128: 
Id..  31  N.  J.  Eq.  81.  Tbis,  too,  was  neglected 
by  the  company.  Parties  who  fail  to  avail  them- 
selves of  the  rights  and  safeguards  which  the 
law  offers  them  cannot  complain  when  such 
failnre  resnlts  In  their-  disadvantage.'* 

Plaintiff  also  dalms  in  sumrart  of  its  right 
to  recover  that  the  case  comes  within  the 
provisions  of  section  1712  of  the  Oivll  Code, 
reading: 

"One  who  obtains  a  thing  without  the  con- 
Bent  of  its  owner,  or  by  a  consoit  afterwards 
rescinded,  or  by  an  unlawful  exaction  which 
Che  owner  could  not  at  the  time  prudently  re- 
fuse, must  restore  it  to  the  person  from  whom 
it  was  thus  obtained,  nnless  he  has  acquired  a 
title  thereto  superior  to  that  of  such  other  per- 
son, or  unless  the  transaction  was  corrupt  and, 
unlawful  on  both  sides." 

Obviously  this  section  Is  entlrdy  foreign  to 
the  matter  la  hand. 

[1]  We  are  of  the  <q4nlon  that  the  facts  set 
out  In  the  cwnplalnt  fall  to  show  any  lAlIga- 
Uon  on  the  part  of  the  defendant  to  have  re* 
moved  the  Uen  ot  the  tans  at  the  time  of 
the  transfer  ot  the  land  to  the  plaintiff;  and 
that  there  being  no  such  oovwant  or  duty, 
there  could  be  no  liaMlit^  created  ^ther  by 
the  fact  that  the  defoidant  did  not  such 
taxes,  or  that  the  plaintiff  did  pay  ttie  samew 

It  follows  that  the  trial  court  correctly 
held  tlut  the  complaint  stated  no  cause  of 
acti<m. 

The  Judgment  is  affirmed. 


We  concur: 
GAN,  J. 


WASTB^  P.  J.;  KBBfil- 
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GUABANTX  TRUST  &  SAYINGS  BANK  v. 
UABSH  et  aL  (Gir.  2790.) 

(District  Court   of  Appeal,   Second  District, 
DiTision  1^  Oalifornia.    March  14.  1919.) 

Landlobd  and  Tenant  «=»208(2>— Assign - 
KENT  OF  Lease— Rent— RacooNiTjOH  or  As- 
signees BT  LeSSOB. 
Lessor,  by  serving  the  statutory  three  days' 
notice  upoD  lessee's  assignees  in  possession  of 
premises,  to  pay  the  rent  then  dne  or  surrender 
poesession,  recognized  assignees  as  tenants. 

Appeal  from  Superior  Court,  Los  Angeles 
Oonnty;  John  M.  York,  Judge. 

Action  by  the  Guaranty  Trust  &  .Savings 
Bank,  against  Albert  L.  Marsh,  EX  Babln,  and 
others.  Judgment  for  plaintiff,  and  last- 
named  defendant  appeals.  Affirmed. 

Hairy  M.  WilUs,  of  Los  Alleles,  for  appel- 
lant 

Call  &  Call  and  Anderson  &  Anderson,  all 
at  Los  Armeies,  for  respondent 

CONRET,  P.  J.  Action  in  unlawful  de- 
tainer. A  trial  was  had  of  the  issues  between 
plaintiff  and  appellant,  the  other  defendants 
having  suffered  default.  At  the  time  of  the 
trial  appellant  surrendered  the  leased  prem- 
ises to  the  plaintiff.  Judgment  was  mtered 
Against  appellant  for  tbe  rent  for  the  time 
coTored  bis  occupancy,  from  whldi  Judg- 
m«it  defendant  Rabin  has  aK>ealed. 

Appellant  contends  that  the  Judgment 
against  him  should  be  reversed  for  the  rea- 
son that  there  was  no  finding  that  the  re- 
lation of  landlord  and  tenant  existed  between 
the  plaintiff  and  appellant,  and  that  there 
was  no  evldoice  in  the  record  to  support  the 
finding  that  am>ellant  entered  the  premises 
on  May  20,  1918,  under  an  assignment  of  the 
lease  theretofore  executed  by  the  plaintiff  to 
Marsh  and  Bracken.  The  complaint  alleged 
and  It  Is  admitted  that  the  record  proves  that 
on  the  28th  day  of  January,  1918,  the  plain- 
tiff executed  to  Albert  L.  Marsh  and  Bertram 
Bracken  a  three-year  lease  of  the  premises 
described  In  the  complaint.  The  lessees  went 
into  possession  on  the  10th  day  of  February 
following  the  date  of  the  lease.  The  com- 
plaint alleged  that  appellant  and  two  other 
defendants  "claim  some  interest  lo  said  lease 
or  said  premises  under  the  said  lessees,  and 
are  In  possession  of  the  said  premises,  or  a 
part  thereof,  under  the  said  lessees."  This 
allegation  was  not  denied.  That  It  probably 
could  not  have  been  successfully  deuied  is  in- 
dicated by  the  uncontradicted  testimony  of 
the  witness  Harrington  tliat  appellant,  at  a 
time  while  he  was  In  possession  of  the  prem- 
ises, declared  that  he  held  such  possession 


under  an  assignment  of  the  Harsh  and 
Bracken  lease. 

There  is  no  merit  in  appellant's  further 
contention  that  the  relatltm  of  landlord  and 
tenant  did  not  exist  between  him  and  the 
plaintiff,  the  reasons  alleged  by  him  being  that 
the  plaintiff  never  consented  in  writing  to 
an  assignment  of  the  lease,  and  never  accept- 
ed him  as  a  tenant,  and  never  received  rent 
from  him.  Those  portions  of  the  lease  which 
have  been  printed  with  the  briefs  do  not  show 
any  contract  that  ah  assignment  of  the  lease 
must  be  approved  in  writing  by  the  lessor. 
If  there  had  been  such  stipulation,  it  must 
have  existed  for  the  benefit  of  the  lessor  and 
not  for  the  protection  of  the  lessee  under 
such  circumstances  as  here  appear.  That  the 
plaintiff  did  recognize  app^lant's  tenancy 
prior  to  the  commencement  of  this  action  is 
shown  by  the  fact  that  plaintiff  served  upon 
appeUant,  together  with  other  persons,  tb» 
statutory  three  days*  notice  to  pay  the  rent 
then  due  or  surrender  possession. 

The  Judgment  1b  affirmed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


(40  C«l.  App.  SS4> 
RBHNERT  v.  BEAM.   (Civ.  262S.) 

(District  Court  of  Appeal,  Second  INstrirt,  Di- 
vision 1,  California.   March  18,  1919.) 

CONTBACTS  <^172  —  PltnfABT  OBtlOATIOlf 

TO  Repay  Monet— Altebnative  Pbbfobh- 

ANCX. 

Contract  whereby  defendant  anwd  to  repay 
plaintiff's  assignor  the  sum  of  $5,000  previously 
advanced  for  use  in  perfecting  certain  inven- 
tions, or,  instead,  to  deliver  4.500  shares  of  the 
stock  of  a  corporation  to  be  formed,  held  to  ob- 
ligate defendant  primaHly  to  repay  $5,000,  suIk 
ject  to  the  proviso  that  be  might  relievo  him- 
self from  payment  by  delivering  stock  on  or 
before  specified  date. 

Appeal  firom  Superior  Court,  Los  Angdes 

County;  John  W.  Shenk,  Judge. 

Action  by  Louise  K  Behnert  against  P.  B. 
Beam.  Prom  Judgment  for  defendant,  and 
from  an  order  denying  her  motion  for  new 
trial,  plaintiff  appeals.  Judgment  and  order 

reversed. 

Gibson  &  Woolner,  of  Oakland,  and  Davis, 
Kemp  &  Post,  of  Los  Angeles,  for  appellant. 

E.  R.  Toung  and  Stanley  Visel,  both  of  Los 
Angeles,  for  respmdent. 

CONRET,  P.  J.  Action  to  recover  money 
alleged  to  be  due  on  a  wrltt«i  contract  Judg- 
ment was  mtered  in  favor  of  the  defendant. 
The  plaintiff  appeals  from  the  Judgment  and 
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from  an  order  denying  her  mottim  for  a  new 
trial. 

It  la  conceded  liy  coonsd  on  both  iddes  that 
the  only  point  InvolTed  In  the  case  tarns  upoo 
the  constmctlon  of  the  coDtract.  The  stip- 
ulatioDs  of  the  contract  are  as  follows: 

"Whereas,  said  second  party  agreed  to  ad- 
vance to  aafd  first  party  the  aam  of  ten  thous- 
and (¥10,000.00)  dollan  to  be  naed  in  perfect- 
ing certain  inventions  and  the  constnictioo  of 
certain  machines,  and  in  connderation  there- 
for the  said  first  party  agreed  to  deliw  to  said 
second  party  a  part  <^  the  capital  stock  of  a 
corporation  thereafter  to  be  formed;  and 

"Whereas,  said  second  party  has  advanced  to 
said  first  party  the  sum  of  forty-five  hundred 
($4,500.00)  dollars,  and  no  more: 

"Now,  therefore,  it  is  hereby  agreed,  that  said 
Gist  party  shall  repay  to  said  party  of  the  sec- 
ond part  the  said  sum  of  forty-five  hundred 
(¥4.500^)  dollars  and  five  hundred  ($500.00) 
dollars  for  the  use  thereof,  on  or  before  the  1st 
day  of  April,  1914,  or  in  lieu  thereof,  shall  de- 
liver to  said  seooitd  par^  forty-five  hundred 
(4,500)  sbaree  of  the  capital  stock  of  the  Re- 
frigeration Plants  Mfg.  Go.,  hereafter  to  be 
formed,  par  value  of  stock  to  be  ten  ($10.00) 
dollars  per  share,  by  said  first  party,  as  agreed. 
In  the  event  that  said  first  party  pays  to  said 
second  party  the  said  forty-five  hundred  ($4,- 
500.00)  doUars  and  said  five  hundred  ($500.00) 
dollars  on  or  before  April  1,  1914,  then  said 
first  par^  shall  be  relieved  from  any  obligation 
to  driver  to  said  second  par^  any  of  the  cap- 
ital stock  of  said  Refrigeration  Plants  Mfg.  Co. 
and  said  saoond  party  ahaU  not  be  entitled  to 
any  sto<^  in  aald  company. 

"In  witness  whereof,  the  partiea  hereto  have 
hereunto  set  their  hands  and  -aeals,  this  20th 
day  of  August,  1913." 

The  contract  was  in  form  between  the  de- 
fendant and  one  R  B.  Starlcweather.  Stark- 
weather aftovarda  assigned  the  contract  to 
{he  plaintiff.  In  entering  into  said  agreement 
Starkweather  was  In  fact  acttaig  for  and  on 
behalf  of  the  plaintiff  and  as  her  agent,  and 
any  money  to  be  paid  under  the  agreement  or 
any  stock  to'  be  delivered  was  at  all  times  the 
money  and  property  of  the  plaintiff.  The 
court  below  held  that  by  virtue  of  said  con- 
tract the  defendant  did  not  agree  to  pay  the 
sum  of  95,000  on  or  before  April  1, 1914,  or  at 
any  other  time,  but  held,  on  the  contrary, 
that  the  obligation  was  to  deliver  4,500  shares 
of  stock,  subject  merely  to  defendant's  op- 
tion to  relieve  himself  from  the  delivery  of 
the  stock  by  paying  $5,000  on  or  before  the 
1st  day  of  April,  1914.  Appellant  claims  that 
the  principal  obligation  was  to  pay  the  sum 
of  $5,000,  subject  to  the  proviso  tliat  the  de- 
fendant might  relieve  himself  from  such  pay- 
ment by  delivering  4,500  shares  of  stock  on 
or  before  said  1st  day  of  April.  The  true 
meaning  of  the  contract,  in  our  opinion,  la 
according  to  the  latter  contention.  If  the 
twms  of  the  contract  bad  been  that  the  de- 


fttidant  agreed,  on'or  befbre  the  date  named, 
to  dellTtf  4,500  shares  of  the  -capital  stock  or 
In  lien  thereof  within  that  time,  to  pay  the 
sum  of  $4,600,  then,  up<m  failure  of  the  de- 
fendant to  do  either  of  those  things  within 
the  time  limited,  the  action  very  properly 
would  have  been  fbr  recovery  of  the  stock  or 
damages  for  the  breach  of  that  agreement ; 
and  in  that  event  the  damages  would  not  nec- 
essarily have  been  limited  by  the  sum  speci- 
fied In  the  agreement,  but  that  spedflcatlon 
would  have  aj^lled  only  as  the  definition  of 
the  amount  wliich  def^idant  would  have  the 
option  to  pay  on  or  before  the  1st  day  of 
April.  But  in  the  contract,  as  written,  the 
primary  agreement  Is  to  pay  the  money.  As 
within  the  time  limited  the  defendant  did  not 
pay  that  money  or  exercise  his  option  to  de- 
liver stock  in  lieu  thereof,  it  seona  very  plain 
that  the  plaintUf  is  «ititled  to  recoTer  the 
amount  demanded. 
The  Judgment  and  order,  are  nvaeaeH, 

We  ooncur:  SHAW,  J.;  JAMES,  J. 


(tt  CaL  App.  u» 
JENSEN  t.  ALLBN  at  aL   (dv.  2SM.) 

(District  Court  of  Appeal.  Second  Diatrie^  Di- 
vision 1,  OaUfomia.   March  17,  1919.) 

1.  IifJUNonoR  «t^23&-BoRD8  TO  DiseoLvx 
ZnjtnfonoN— ConsxEUonoir. 

Bond  executed  by  yadit  porchasers,  who 
had  l>een  enjoined  from  r«noving  yacht,  iwnding 
determination  of  action  to  enforce  lien  against 
it,  in  which  action  judgment  had  been  rendered 
for  pkintiff,  from  which  appeal  had  been  tak- 
en, conditioned  that  pnichaaers  pay  sums  of 
money  found  to  be  lien  under  "final  judgment 
and  decree  of  said  Supreme  0>urt  in  said  action 
of  J.  V.  D.  Na  14311,"  or  return  yaKAt  to  Jo- 
risdictiim  within  30  days  after  notice  of  "}ud«- 
meot  of  said  Supreme  Oourt  in  said  action," 
construed  to  remain  in  force  only  until  deter- 
mination of  appeal  then  i>ending,  and  not  to 
continue  during  retrial  following  reversal  upon 
such  BiweaL 

2.  iNJUHOnON  «=»28S— Boin>— DZBOHABOB— 

Attachubiit. 
Bond,  executed  by  pnrdiaaers  of  yadit,  who 
bad  been  enjoined  from  removing  it  during 
pendency  of  action  to  enforce  a  Hen  against  it, 
was  discharged  by  causing  attodunoit  to  be 
levied  and  by  taking  possession  irf  yacht  under 
writ. 


Appeal  from  Superior  Onirt,  Lob  Angeles 
C!ounty;  Sidney  N.  Reer^  Jui^ 

Action  by  Lawrrace  J^sen  against  Carrcdl 
Allen  and  another.   Judgment  fmr  i^alntlfl, 

and  defendants  appeaL  Reversed. 
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Wilbur  BaaseU  and  Allen  tt  Weyl,  all  of 

Los  Angeles,  for  appellaata 

Pattersfm  Sprlgg,  of  San  Dl^o,  and  Davis, 
Kemp  &  Post,  ot  Los  Angelei^  for  respondent. 

JAMBS,  J.    I>efend8nte  amieal  from  a 
Judgment  ent»ed  in  ttie  trial  court  In  favor 
of  i^alntlff.  TtM>  actlcm  was  to  recoror  upon 
an  undertaking  or  bond  alleged  to  hare  been 
given  to  secure  paym»t  of  any  Judgment 
whicb  plalntlflF  mi^t  obtain  in  an  action 
brought  by  Mm  against  one  Dorr,  which 
action  was  poidlng  at  the  time  of  the  execu- 
tion of  the  undertaking.   In  the  action  re- 
ferred to  plaintiff  sought  to  recbver,  on  his 
own  behalf  and  as  assignee  of  other  claim- 
ants, for  latKHT  and  material  fomished  in 
tbe  constmcti<Hi  of  the  yadit  "Xankee  Girl." 
The  total  amount  there  prayed  for  was 
about  $4,000.  Judgment  was  asked  to  ^force 
tbe  claim  as  a  hea  against  the  yacht.  An 
answer  was  filed,  but  the  trial  court,  re- 
sponsive to  a  motion  made  by  the  plaintiff 
In  that  behalf,  held  that  no  material  issue 
was  raised  by  reason  of  the  denials  contained 
In  the  answer,  and  entered  Judgment  In  favor 
of  tbe  plaintiff  on  the  pleadings.  D^endant 
Dorr  appealed  to  the  Supreme  Court  In 
the  meantime  Dorr  had  been  declared  a 
bankrupt,  and  a  sale  had  been  made  of  the 
"Yankee  OlrV  by  the  assignee  in  bankruptcy, 
the  purchasers  at  the  sale  being  one  Sandoval 
and  the  IntematloDal  Fisheries  Company. 
While  the  appeal  In  the  case  referred  to  was 
priding,   the  plaintiff  brought  an  action 
against  the  purchasers  of  the  yacht  and 
AllCT,  the  assignee  In  bankruptcy,  in  which 
action  an  injunction  was  asked  for  to  re- 
fltraln  the  defendants  from  removing  the 
yacht  from  San  Diego  county,  Cel.,  pending 
the  determination  of  the  case  of  Jensen  v. 
Dorr,  the  demand  In  the  prayer  being  that 
such  Injunction  hold  "until  the  remittitur  In 
said  case  shall  be  returned  to  this  honorable 
court"  After  the  Injunction  order  was  made 
the  bond  in  suit  here  was  given.   The  bond 
rented  first  the  substance  of  the  matters 
concerned  in  the  Injunction  suit;  recited 
that  upon  Issues  Joined  by  the  amended  com- 
plaint and  answer  a  permanent  Injunction 
had  been  made,  restraining  defendants  "from 
removing  or  taking  from  tbe  Jurisdiction  of 
Raid  superior  court,  the  vessel,  'Yankee  Girl,* 
engine,  trailer,  tad^le,  apparel,  and  furniture, 
now  in  the  Iiarbor  of  San  IHego  In  said  San 
Diego  county,  until  the  remittitur  In  the 
case  of  Lawrence  Jensen  v.  Fred  Dorr,  No. 
14311,  now  pending  In  the  Supreme  Court  of 
the  state  of  California,  should  be  returned  to 
said  superior  court,  and  until  the  further 
order  of  said  superior  court";  and  further 
provided: 

"Whereas,  said  IntematitHial  Fisheries  Com- 
pany and  A.  Sandoval  deshre  the  use  of  said 
vessd  during  said  period,  and  did  by  their  coun-  : 
■el  move  aaid  superior  court  qb  the  23d  day  of  i 


'  Hay,  1910,  to  release  said  vessel  apon  the  ex- 
ecution of  a  good  and  sufficient  bond  which  they 
agreed  to  give,  conditioned  as  liereinafter  men- 
tlMied;  and,  whereas,  the  said  superior  court 
upon  consent  of  counsel  for  Lawrence  Jensen, 
granted  said  motion  and  fixed  said  Iwnd  at  tlM 
sum  of  aix  thousand  (IBvOOaOO)  dollars;  now 
the  condidon  of  this  obligation  is  sndi  that  the 
said  International  Fisheries  Company  and  A. 
Sandoval  shall  well  and  truly  pay  or  cause  to 
be  paid  to  said  Lawrence  Jensen,  or  his  assignB, 
all  sums  of  money  found  to  be  a  lien  upon  said 
vessel,  'Yankee  Girl,'  under  and  by  virtue  of 
the  final  judgment  and  decree  of  said  Supreme 
Court  In  said  action  of  Jensen  v.  Dorr,  number 
14311.  and  all  damage*  and  costo  which  may 
be  awarded  la  said  judgment,  not  exceedhig  the 
sum  of  six  thousand  (¥6,000.00)  dollars,  in  U- 
vor  of  said  Jensen  or  bis  assigns,  or  will  return 
safd  vessel  in  aa  good  condition  as  it  now  fa 
within  the  harbor  of  said  city  of  San  Diego,  and 
within  the  jorisdiction  of  said  superior  court,  to 
be  there  held  subject  to  the  orders  of  said  court, 
withm  thirty  days  after  notice  of  the  dcdsion 
and  Judgment  of  said  Supreme  Court  in  said 
action  of  Janseo  ».  Dorr,  numbw  14311,  afore- 
said. That  should  the  Supreme  Court  reverse 
said  Judgment  and  bold  that  the  same  consti- 
tutes no  lien  on  said  vessel  'Yankee  Girl,'  or 
that  no  Uen  exists  by  virtue  of  said  JodgmeDt, 
then  and  in  that  event  this  obligation  to  be  void, 
otherwitae  to  remain  In  fnU  force,  elEect  and 
virtufc** 

The  Judgment  In  the  appeal  zvfierred  to  was 
by  the  Supreme  Court  reversed  aa  bavtng 
been  improperly  made,  because,  as  the  Su- 
preme Court  held,  the  answer  as  filed  by  the 
defendant  Dorr  therein  was  auffldent  to 
raise  issues  and  place  the  plalotifl  upon  trial 
of  his  case.  See  Jeaaen  v.  Dorr,  108  CaL 
742,  116  pac.  553.  The  case  was  returned  to 
the  superior  court  for  trial,  was  th«»  tried, 
and  judgment  again  entered  ftor  tbe  plaintiff, 
determining  that  tlie  indebtediufls  alleged  by 
him  existed,  and  that  he  was  entitled  t6 
enforce  a  lien  tberetor  against  tlie  yadit 
An  oppetLl  was  taken  from  this  Judgment 
and  tbe  Judgment  was  affirmed  by  this  court 
Jensen  v.  Dorr,  28  Cal.  App.  TOl,  1S9  Pac. 
659.  Petitloa  for  rdieating  In  the  Snprrane 
Court  was  later  denied.  This  action  to  le- 
cover  upon  the  undertaking  hereinbefore  re- 
ferred to  was  then  commenced. 

Defmdants  contend  that  the  Judgment 
should  be  reversed  because:  First  the  obli- 
gation of  the  bond  was  fully  dist^arged  when 
the  Supreme  Court  reversed  the  first  judg- 
meat  in  the  case  reported  In  159  Chllfornla 
Reports,  before  dted ;  second,  assunUng  that 
the  position  Just  stated  is  not  correctly  takoi. 
the  defendants  became  relmsed  because  the 
plaintiff,  after  the  decision  of  tbe  Supreme 
Court  took  possession  .of  the  yaebt  wiAer 
writ  of  attachment  The  latter  point  is  pre- 
sented under  tbe  dalm  of  error  of  the  trial 
court  In  refusing  to  admit  a  stlpnlatlon  and 
testimony  showing  that  such  attachment  was 
in  fact  levied.  We  think  that  the  appdlants 
are  right  as  to  both  contentions. 


Digitized  by  Google 


Cat) 


OAUFOBNIA  LAND  SECURITT  00,  t.  BITCHIS 
(181  P.) 


625 


£11  Referrins  to  fba  firat  point  maAe,  onr 
oi^iilon  Is  that  the  obUgatioii  of  the  bond 
was  definitely  conditioned  to  ranaln  In  force 
only  nnd!  the  aK>eal  pending  at  Qm  time 
the  bond  was  ezecDted  sbonld  tw  detennlned 
by  the  Supreme  Conrt,  and  that,  as  the  bond 
recites: 

"Should  the  Supreme  Conrt  rererae  said  jodj- 
meot  and  b(dd  that  the  same  coDBtitatei  no  Uen 
on  said  veesel  'Yankee  Girl,'  or  that  no  Hen 
eziats  b;  Tirtoe  of  said  jndffment.  then  and 
in  that  event  this  oblifatfOD  to  be  Totd.** 

Hie  obligation  was  not  to  answer  for  the 
puyment  of  any  Judgment  that  might  be 
rendered  In  the  case  upon  a  retrial.  We 
think  that  this  constmctloD  la  plainly  to  be 
drawn  from  the  terms  of  the  undertaking, 
and  that  it  Is  Indicated  by  the  express  lan- 
guage used.  When  the  Supreme  Ck>nrt  re- 
versed the  judgment  on  the  first  appeal  there 
was  no  obligation  left  for  the  bond  sureties 
to  respond  to.  Assuming  that  they  were 
required,  after  that  judgment  was  rendered 
on  that  ai^)eal,  to  tender  the  boat  in  the 
harbor  of  San  Diego,  the  record  shows  that 
they  ofTered  to  prove  at  the  trial  that  they 
served  written  notice  upon  plaintlfl's  attor- 
ney, making  such  tender,  but  the  trial  court 
refused  to  allow  the  testimony  to  be  given. 
We  think  that  no  such  notice  was  reqalred 
to'  be  given.  If  Huch  was  a  prerequisite  to 
the  discharge  of  the  obligation,  then  the  court 
committed  error  in  refusing  to  allow  the 
proof  to  be  made.  If  we  are  correct  in  thus 
construing  the  obllgati<ms  imposed  upon  the 
makers  of  the  bond,  the  appeal  is  efl^ectually 
disposed  of,  for  the  second  point  made  as- 
sumes that  the  obligation  continued  until  a 
final  judgment  was  rendered  In  the  case  of 
Jensen  v.  Dorr  on  appeal  after  the  trial  in 
the  superior  court  Defendants  offered  to 
prove  that,  about  two  months  after  the  de- 
dsiou  of  the  Supreme  Court  In  Jensen  v. 
Dorr,  a  writ  of  attachment  was  Issued  In 
that  case  and  levied  upon  the  yacht  at  the 
instance  of  the  plaintiff.  Counsel  for  the 
plaintiff  stipulated  that  such  was  the  fact, 
but  objected  to  the  offer  on  general  grounds, 
which  objection  was  sustained. 

[21  Assuming  that  the  bond  wfts  In  force 
at  the  time  this  attachment  was  levied,  we 
think  that  the  act  of  the  plaintiff  In  taking 
possession  of  the  boat  under  attachment  was 
an  act  inconsistent  with  the  terms  of  the 
undertaking  and  of  such  a  nature  as  to  re- 
sult In  the  discharge  of  the  obligation  of 
the  bond.  Tbls  bond  was  given  after  the 
permanent  Injunction  had  been  made,  and 
was  one  which  was  wholly  without  the  au- 
thority of  the  trial  judge  to  require,  and 
amounted  in  effect  only  to  a  contract  made 
out  of  court  upon  the  execution  of  which 
the  plaintiff  in  the  injanction  suit  agreed 
that  the  defendants  might  be  relieved  from 


the  effect  of  ttie  Injunction.  There  was  no 
anteal  in  the  Injunction  case;  hmce  the  bond 
was  In  no  wlso  a  bond  to  «tay  the  execution 
of  Uie  writ  Upon  the  part  of  tba  idalntlCt, 
Jensen,  tbece  waa  an  agreanent  necessarily 
implied  that  if  the  bond  were  gtru,  the  pos- 
session of  the  boat  should  runain  with  the 
defendants' In  the  Injunction  suit  By  caus- 
ing the  attachment  to-be  levied  and  by  taking 
possession  of  the  boat  under  such  writ,  the 
plaintiff,  Jensen,  breached  the  ctrndltion  on 
hds  part  to  be  perf<nined.  and  the  obligation 
of  the  bond  became  at  an  end.  Assuming, 
then,  that  the  obligation  of  tbe  bond  was  a 
continuing  one  and  was  for  the  purpose  of 
securing  any  final  judgment  that  mig^t  be 
rendered  In  Jensen  v.  Dorr,  then  we  think 
that  the  trial  judge  was  plainly  tn  orror  In  re- 
fuaing  to  allow  the  defmdants  to  show  that 
plaints  effectually  waived  any  benefits  he 
might  tuve  had  undo:  that  instrument,  by 
proceeding  to  have  Uie  boat  attached. 

.There  are  some  other  points  made  by  the 
defendants  as  to  alleged  errors  committed 
by  the  trial  Judge,  but  as  the  p<^ts  discussed 
appear  to  be  finally  determinative  of  tbls 
appeal  and  of  tbls  action,  we  think  it  un- 
necessary to  give  particular  attoitUm  to  that 
argument. 

The  judgmoit  la  reversed. 

Wte  concur:  CONRET,  P.  J.;  SHAW,  J. 


(4ft  Cal.  App.  mi 

GAUFOBNIA  LAND  SECURITT  GO.  T. 
BITOHIE  et  al.    (CJiv.  IMO.) 

(Distrlet  Conrt  of  j^eal,  Thhrd  District.  Cali- 
fornia. March  18. 1919.) 

1.  BEOEEBS  4=>14  —  LA.ND  BbOKEBS  — AOBEE- 
MBHT— SaIX  of  InTEBEST. 

A  contract  between  landowners  and  a  bro- 
ker authorizing  the  latter  "to  sell  ail  of  his 
interest"  gives  authority  to  sell  only  such  inter- 
est as  such  owner  may  liave  in  the  premises, 
and  not  any  particular  estate  or  fee  umple. 

2.  BaoKBBS  «=^(1)-4ale  or  Laito— Bbtob- 
AL  TO  Accept  Pubceaseb. 

Wliere  property  is  sold  by  a  broker  to  a 
purchaser  able,  ready,  and  willing  to  take  and 
pay  for  the  property,  and  the  terms  are  unsat- 
isfactory to  the  inteading  vendor,  the  latter 
should  object  on  that  ground,  and  not  refuse 
atHK^utely  to  sell,  and,  where  be  fails  to  so 
object,  he  is  liable  to  the  broker  for  commis- 
sitms  npon  refuidng  to  accept  tiu  purchaser. 

3.  Appeal  and  Ebbob  «s»1011(l>-FnvDiNa 
OF  Tbiax,  Godbt  Upon  Gonfliotiho  Eti- 
dence^-Goncldsivbness. 

A  finding  baaed  on  conflicting  ei4dence  will 
not  be  disturbed  on  appeal. 
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4.  Bbokbbs  <s»40(3)— I^and  Bbokebs— Coh- 
TBACT— Gjura  Patmbkt— Ghbckb. 

Tendon  nnder  contract  with  broker  for  sale 
of  land,  terms  "one-half  down  and  the  balance 
In  fiTB  eqaal  annaal  paymenta,"  cannot  be  re- 
quired to  accept  payment  by  check,  and  they 
need  not  bind  tbemseWes  to  convey  until  this 
objection  is  removed  by  the  offer -'at  the  time 
of  a  different  method  .of  payment,  reasonable 
In  character  and  satisfactory  to  them. 

5.  Bboeerb  <e=»49(2)— Rtght  to  Oolonssion 
— Vewdob's  RzjBcnon  o»  Oontract  Incap- 
able OF  Specific  Pebfobuahcb. 

Under  contract  to  sell  vendor's  land  "one- 
half  down  and  the  balance  in  five  equal  annual 
payments,"  a  broker  is  not  entitled  to  a  cc»n- 
mission  upon  vendor's  refusal  to  sign  a  sale 
contract  under  wbidi  purchaser  could  refuse  to 
complete  the  purdiase  by  forfdture  of  |100 
for  noncixnpllance;  ^Buch  being  an  option  con- 
tract and  incapable  of  specific  performance. 

Bboikebs  ^49(2)— Bioht  to  CoioqBSiON 
— pubchabeb  able,  bxadt,  ahd  wzixino— 
Option  Oontbact. 
To  entitle  a  broker  to  agreed  commissions, 
he  must  produce  a  purchaser  able,  willing,  and 
ready  to  purchase,  and  he  is  not  entitled  to  com- 
ndnion  for  producing  such  a  propoeed  purdiaser 
who  reserved  to  himself  the  right  of  election 
either  to  com[dete  or  arbitrarily  refuse  to  com- 
plete purchase,  even  though  a  perfect  title  be 
■hown. 

7.  Bbokbbs  4e»M— Goiitbact— Oonbtbdction 

— EZCLtTBIVB  AOENCT. 
An  agreenient,  making  a  broker  the  sole 
agent  for  sale  of  defendant's  interests  in  the 
premises  for  the  period  of  30  days,  ccmstrued 
as  permitting  defendant  to  dispose  of  her  in- 
terest by  sale  without  liability  for  commissions. 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  J.  A.  Plmnmer,  Judge. 

Action  by  the  CBllfomia  Land  Security 
Company  against  Don  Ritchie  and  oUiers. 
Judgment  for  defeudaDts,  and  plaintiff  ap- 
peals. Affirmed. 

Hawkins  &  Hawkins,  of  Modesto,  for  ap- 
pellant 

Carleton  O.  Case,  of  Stockton,  for  respond- 
ents. 

HART.  J.  PlafnHfC  brought  the  action  to 
recover  $6,227.50  as  commissions  for  having 
found  a  purchaser  for  certain  lands  of  de- 
fendants. From  a  Judgment  in  favor  of  de- 
fendants for  costs,  plaintlflT  prosecutes  this 

The  action  is  based,  first,  upon  what  is 
termed  by  the  parties  and  whht  we  shall 
herein  call  a  "brokerage  contract,"  which 
reads  as  follows: 

"Oakland,  CaL,  Mar.  1st,  1916. 
"Calif.  I^nd  Security  Co.,  Sao  Francisco, 
Cal,— Goitlemen:   You  are  authorised  to  sdl 
all  our  interest  in  the  Ritchie  randi  in  Stanis- 
laus Co.,  Calif.,  at  the  price  of  seventy  dollars 


per  acre  for  the  front  land  containing  -1,^ 
acres  and  forty  dollars  per  acre  for  the  river 
land  containing  284  acres. 

Tains  to  be  one-half  down  and  the  balance 
in  five  eqaal  annual  payments  at  six  per  cent 
interest 

"In  case  a  sale  is  made  you  are  to  receive 
five  dollars  per  acre  so  far  as  our  interest  ap- 
pears in  said  purchase  prices 

"This  agreement  can  be  canceled  by  giving 
thirty  days'  notice  in  writing  and  to  be  ex- 
clusive for  thirty  days  or  until  notice  la  given 
to  C.  B.  Hubbard  or  to  OaliL  Land  Security 
Co.,  of  San  Francisco. 

"Yours  truly,        Don  Ritchie. 

"Mrs.  Josle  M.  Ritchie. 
"Mrs.  BeUe  Ughtner." 

On  the  16th  day  of  March,  1916,  plalntift 
presented  to  the  defendants  (Don  Ritchie 
and  Mrs.  Josle  M.  Ritchie  a  document  of 
whidi  the  following  Is  a  copy : 

"This  agreement  made  and  entered  into  tibis 
13th  day  of  March,  1916,  by  and  between  F. 
H.  Amsburger,  the  party  of  the  first  part  and 
Josie  M.  Ritchie,  Don  Ritchie  and  Belle  I<igbt- 
ner,  the  parties  of  the  second  part  witnesseth: 

"That  the  party  of  the  first  part  agrees  to 
purchase  from  the  parties  of  the  sectmd  part 
and  the  parties  of  the  second  part  agree  to  sell 
to  the  party  of  the  first  part  all  their  right 
title,  estate  and  interest  in  and  to  that  certain 
tract  of  real  estate  situated  in  the  county  of 
Stanislaus,  state  of  California,  and  particularly 
bounded  and  described  as  follows,  to  wit:  (De- 
scribing land  known  as  the  'J.  M.  Ritchie 
ranch.') 

"It  is  understood  that  80  acres  of  said  tract 
of  land  bdongs  to  Jorie  M.  Ritchie  in  severalty 
and  the  rest  of  said  land  the  second  parties 
own  in  common,  each  owning  tn  undivided  rae- 
foorth  interest  therein. 

"The  party  of  the  first  part  agnes  to  pay  for 
said  land  at  tbe  rate  of  $70.00  per  acre  for  the 
front  land,  being  the  southwesterly  portion  of 
said  land  and  comprising  1,360  acres  and  at 
the  rate  of  $40.00  per  acre  for  the  river  land 
comprising  284  acres;  and  the  party  of  the 
first  agrees  to  pay  to  tbe  parties  of  the  second 
part  on  the  sale  the  sums  set  opposifee  the  re- 
spective names,  to  wit: 

"Josie  M.  Ritchie,  tbe  sum  of  $30,665.00. 

"Don  Ritchie,  tbe  sum  of  $25,065.00. 

"Belle  Ughtner,  the  sum  of  $25,065.00. 

"And  agrees  to  pay  said  purchase  price  as 
follows:  One-half  in  cash  at  the  time  of  deliv- 
ery of  deed,  and  tbe  balance  to  be  evidenced 
by  a  note  secured  by  a  mortgage  payable  in  five 
equal  annual  payments  with  interest  at  the 
rate  of  six  per  cent,  per  annum.   •   •  • 

"It  is  also  understood  and  agreed  that  a 
mortgage  In  form  substantially  like  that  ordi- 
narily in  use  by  the  Stockton  Savings  ft  Loan 
Society  will,  subject  to  the  terms  hereof,  be 
used.  Taxes  shall  be  pro-rated  as  of  the  time 
of  delivery  of  deed. 

"It  is  understood  that  the  party  of  the  first 
part  shall  have  a  reasonable  time  to  examine 
the  title  to  said  land  and  if  the  title  is  imper- 
fect and  cannot  he  perfected  within  sixty  days 
after  written  notice  to  C.  B.  Huhhard  of  the 
defect  the  deposit  may  be  returned  and  tbe 
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parties  of  the  second  part  agree  to  convey  their 
said  Interest  in  said  premises  as  above  defined, 
to  the  party  of  the  first  part  with  a  valid  title 
free  aad.dear  of  IneamtoaiiceB. 

"It  is  understood  and  afreed  that  the  sum  of 
9100.00  has  been  paid  hytbe  party  of  the  first 
part  to  C.  B.  Habbard.  the  agent  of  the  parties 
of  the  second  part,  as  a  deposit  apoo  said  iand, 
and  the  part;  of  the  first  part  shall  pay  the  bal- 
ance of  one-half  of  the  purchase  price  above 
mentioned  to  the  parties  of  the  second  part  after 
be  shall  have  had  a  reasonable  time  to  examine 
tha  title  to  said  land,  and  if  the  title  to  said 
land  Is  a  valid  title  and  free  and  clear  of  incum- 
brances and  the  part?  of  the  first  part  refuses 
to  complete  and  carry  out  this  contract,  then 
is  that  case  the  money  paid  to  C.  B.  Hubbard 
shall  be  forfeited  to  and  belong  to  the  parties  of 
the  second  part  as  liquidated  damages,  and  this 
contract  shaU  thereupon  become  null  and  void. 

"In  witness  whereof  the  parties  hereto  have 
berennto  and  in  duplicate  set  their  bands  and 
aeala  the  day  and  year  first  above  written. 

*<F.  H.  Amsbarger.  [SeaLl" 

Then  followed  tbe  certificate  of  a  notary 
public  tbat  said  Amsbnrger  had  admowl- 
edged  and  executed  said  taiatmment  liefore 
him. 

The  court  foiuid  that  tha  foregoing  agree- 
mmt  was  signed  by  Amsbnrger ;.  that  It  was 
presented  to  the  defendants  the  Utchles  to 
he  signed,  together  with  the  otter  of  a  check 
for  $100;  that  the  Bitchies  refnsed  to  sign 
it  and  declined  to  accept  said  diecfe;  that 
the  said  agreement  was  never  pre8«it»d  to 
the  defmdant  Ughtner  for  her  rignature; 
that  plaintiff  never  thereafter  made  any 
other  or  farther  request  or  demand  upon 
the  defendants  to  dgn  said  Instrument ;  that, 
piiCKT  to  the  16th  day  of  March,  1916,  and 
before  said  Amsburger  signed  said  agree- 
ment of  pnrdiase  and  sal^  the  defendant 
Llghtner,  without  the  asctotance  <hC  the  plaln- 
tUt,  found  a  purchaser  and  thereupon  sold 
and  conveyed  all  her  Interest  in  the  land 
described  In  tbe  brokerage  cwtract  with  the 
plaintiff,  and  that  said  sale  was  not  made  to 
d^aud  or  deprive  plaintiff  of  Its  commis- 
sions ;  that  80  acres  at  said  ran%h  was  own- 
ed in  severalty  by  Josie  H.  Bttxhie,  and  that 
the  twliuice,  ctmslsliiv  of  IJSSi  acres,  was 
owned, 'an  undivldied  one-fourth  by  Josle  H. 
Bltchle,  an  undivided  one-fonrth  by  Belle 
lightner,  and  an  undivided  one-fourth  by 
John  Ragglo  and  Edward  F.  Harris;  tbat 
when  said  Amsburger  executed  said  contract 
he  did  not  know  that  the  said  Ragglo  and 
Harris  owned  an  undivided  one-fourth  of  the 
1,064  acres  or  that  they  or  either  of  them 
were  owners  of  or  Interested  In  said  land  or 
any  part  therectf;  that  the  plaintiff  never 
found  or  presented  to  tbe  defendants,  or  any 
of  them,  a  purchaser  or  prospective  pur- 
chaser ready,  able,  and  wllUag  to  purchase 
the  property  described  In  said  brokerage 
contract,  In  accordance  with  the  terms  of 
said  contract,  or  to  purchase  the  Interest  of 
the  defendants  in  and  to  said  land  upon  the 


terms  expressed  in  said  brokerage  contract; 
that  said  Amsburger  was  not,  ou  the  19tb 
day  of  March,  1916,  or  at  the  time  he  sign- 
ed said  contract  of  sale,  or  at  any  time 
while  said  brokerage  contract  was  in  effect, 
ready  or  willing  to  purchase  the  Interest  of 
tbe  defendants  In  and  to  tbe  said  land,  and 
tbat  plaintiff  did  not  perform  the  terms  and 
conditions  of  said  brokerage  contract  by  it 
to  be  performed,  "and  did  not  perform  the 
services  required  of  It  by  tbe  terms  and  con- 
ditions of  said  brokerage  contract" ;  that  tbe 
defendants  never  refused  or  declined  to  car- 
ry out  the  terms  of  tbe  brokerage  contract, 
"but  at  all  times,  when  the  same  was  In 
force,  stated  that  they  were  wlIllDg  and 
ready  to  perform  the  terms  and  condltl<ms 
of  said  contract  on  their  part  to  be  per- 
formed." 

J^e  general  c^Jection  raised  by  tbe  appel- 
lant to  tbe  result  reached  by  tbe  court  be- 
low is  that  the  findings  that  the  plainUff 
did  not  produce  before  the  respondents  a 
purchaser  able,  ready,  and  willing  fo  pur- 
chase the  lands  described  In  tbe  brokerage 
contract,  and  that  tbe  respondents  "were,  at 
all  times,  when  the  same  was  in  force,  will- 
ing and  ready  to  perform  tlie  terms  and 
conditions  of  said  contract  on  their  part  to 
be  performed,"  are  not  supported  by  the 
evidence. 

The  specific  points  made  by  the  respond- 
ents in  support  of  the  Judgment  are :  (1) 
That  there  Is  a  material  variance  or  differ- 
ence between  the  agreement  of  the  plaintiff 
and  the  proposed  agreement  of  sale  signed 
by  Amsburger  and  submitted  by  the  appel- 
lant to  tbe  respondents  for  their  approval  and 
s^matures,  particularly  in  that,  while  the 
broterage  agreement  authorized  the  appel- 
lant to  sell  such  Interest  only  as  resimnd- 
«its  have  in  the  land,  the  pn^osed  agree- 
ment of  purchase  signed  by  Amsburger  call- 
ed for  the  sale  to  him  by  the  respondents  of 
the  land  itself— a  distinction  quite  Impor- 
tant in  almost  aU  transactions  Involving 
agreements  to  cmivey  real  property.  (2) 
That  the  so-called  agreement  of  purchase 
signed  by  Amsburger  was  not  an  agreement 
of  sale  and  purchase,  but  a  mere  option  to 
purchase. 

The  learned  trial  Judge,  on  deciding  the 
case,  filed  a  written  (^intmi  In  which  he 
held  t^t  the  objection  first  above  stated  to 
the  agreement  proposed  and  submitted  by 
the  appellant  to  the  respondents  for  tbe  lat- 
ter's  approval  Is  well  taken;  that  In  his 
(pinion  the  contract  between  the  appellant 
and  the  respondents  went  no  further  than  to 
authorize  the  fwmer  to  negotiate  tbe  sale  of 
tbe  interest  only  of  the  respondent  In  the 
land,  while  the  proposed  agreement  of  pnr* 
chase  provided  for  a  sale  of  the  land  Itself; 
and  that  the  respondent  were  therefore 
Jnatlfled  In  refusing  to  sign  the  latter  agree- 
ment as  not  conforming  In  a  vital  partlcu- 
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lar  to  the  appellant's  aathorlty  to  negotiate 
the  sale.  Upon  this  theory,  the  court  hdd 
and  decided  that  the  appellant  did  not  bring 
to  the  respondents  a  purchaser  able,  wilting, 
and  ready  to  purchase  their  Interest  In  the 
land  upon  the  terms  and  conditions  speci- 
fied In  its  authorization  to  sell,  and  that, 
consequently,  It  was  entitled  to  no  compen- 
sation  for  any  serrlcea  It  had  performed  or 
trouble  and  expense  to  which  it  had  gone 
to  procnre  the  agreement  signed  by  Arn&- 
borger. 

[1]  The  Amsburger  agreement,  It  will  be 
observed,  contains  the  following  paragraph: 

"It  is  understood  that  the  party  of  the  first 
part  shall  have  a  reasonable  time  to  examine 
the  title  to  said  land,  and,  if  the  title  is  im- 
perfect and  cannot  be  perfected  within  sixty 
days  after  written  notice  to  C.  B.  Hubbard  of 
the  defect,  the  deposit  may  be  returned,  and  the 
parties  ct  the  second  part  agree  to  convey  tbelr 
said  Interest  In  said  piemises  as  above  defined, 
to  the  parfy  of  the  first  part,  with  a  valid  title, 
free  and  clear  of  any  incumbrances." 

It  is  undoubtedly  true  that  this  language 
appears  to  go  beyond  the  scope  of  the  writ- 
ten authorization  vested  in  the  appellant  to 
sell  the  land.  As  seen,  Uie  latter  Instrument 
authorized  the  appellant  to  find  a  purchas- 
er of  such  Interest  only  as  the  resi>ondents 
have  In  the  land.  It  nowhere  authorized 
blm  to  find  a  purchaser  of  the  land  Itself,  as 
appears  to  be  the  proposition  involved  In  the 
purported  agreement  of  sale  and  purchase. 
As  Is  pointed  out  In  the  opinion  of  the  learn- 
ed trial  judge,  the  cases  seem  to  be  quite 
uniform  npon  the  proposition  that  where 
one  party  agrees  to  convey,  and  the  other 
party  agrees  to  purchase,  all  the  former's 
right,  title,  and  Interest  in  and  to  his  real 
estate,  such  contract  merely  means  the  sale 
and  purchase  of  such  interest  as  the  first 
party  has  In  the  premises,  and  not  any  par- 
ticular estate  or  fee-slraple.  See  Ward  t. 
Foley,  141  Fed.  364.  866,  72  C.  C.  A.  140; 
Henderson  v.  Beatty,  124  Iowa,  163,  99  N. 
W.  716;  Reynolds  v.  Shaver,  59  Arb.  299.  27 
S.  W.  78,  43  Am.  St.  Rep.  36:  Van  Rens- 
selaer V.  Kearney  et  al.,  11  How.  297,  18  L. 
Ed.  703. 

[2]  It  is  contended  by  the  appellant,  how- 
ever, that  It  was  the  duty  of  the  respond- 
ents to  point  out  specifically,  at  the  time  the 
Arnsburger  agreement  was  presented  to  them 
for  their  approval  and  signatures,  any  ob- 
jections they  bad  to  that  Instrument  or  any 
of  its  covenants;  that  they  failed  to  do  so 
or,  at  any  rate,  did  not  object  to  It  on  the 
ground  that.  In  Its  scope.  It  transcended  the 
tero^s  of  the  brokerage  agreement  between 
them  and  the  appellant;  and  that  having  so 
failed  to  state  such  objections,  it  Is  now  too 
late  to  object  to  any  purpose.  This  Is  the 
most  serious  problem  presented  in  connection 
with  the  point  we  are  now  considering,  as- 
suming, of  course,  as  we  shall  at  all  times 
assume  tor  the  purpose  of  considering  said 


poln^  that  the  Amsburger  agreement  In- 
volved a  contract  of  sale  and  purchase.  It 
has  been  held,  upon  the  soundest  of  reason, 
where  a  broker  has  negotiated  a  sale  of  real 
property  to  a  purchaser  able,  ready,  and  will- 
ing to  take  and  pay  for  the  property,  and  any 
of  the  terms  of  the  contract  as  to  payment, 
abstract  or  deed  are  unsatisfactory  to  the  In- 
tending vendor,  the  latter  should  object  to 
them  on  that  ground  and  not  refu^  absolute- 
ly to  sell;  and  that,  where  he  falls  to  make 
such  objection  under  such  circumstances,  he 
wilt  be  held  liable  to  the  broker  negotiating 
the  sale  for  his  commldsions  If  he  refuses  to 
accept  the  purchaser.  Smith  r.  Keeler,  151 
111.  61B,  88  N.  E.  250;  B^n  r.  Ware,  100  Ga. 
663,  28  S.  E.  238 ;  Donley  v.  Porter,  119  Iowa, 
542,  »3  N.  W.  574;  Blood  v.  Shannon,  29 
Cal.  398;  Flske  v.  Sonle,  87  Cal.  318,  25  Pac. 
430. 

[3]  Don  Ritchie  testified  that  he  did  not 
like  the  language  of  the  contract.  He  could 
not  or  at  least  did  not,  give  any  parttcular 
reason  for  bis  objection  to  the  Instrument 
Itself.  He  did  testify,  though,  that  he  said 
to  the  appellant,  when  the  latter  presented 
the  instrument  to  him  and  his  mother  for 
their  signatures,  that  he  did  not  know  Ams- 
iHirger  or  know  anything  of  him,  and  that  he 
would  prefer  meeting  that  g^tleman  per- 
sonally before  he  and  his  mother  entered  in- 
to a  binding  agreement  of  any  sort,  or  lan- 
guage to  this  effect  His  reasons  for  desir- 
ing personally  to  meet  and  know  something 
of  the  proposed  purchaser  before  g<^g  fur- 
ther with  the  deal,  he  said,  were  that  the 
plaintiff  bad  had  previous  options  on  or 
agreements  to  sell  the  same  property,  and 
had  telegraphed  or  tel^honedhim  at  Bakers- 
field  to  go  to  Stockton  and  meet  persons  who 
tiad  agreed  to  buy  the  property,  and  that  In 
each  of  such  Instances  the  efforts  of  the 
plaintiff  to  drive  a  bargain  with  such  par- 
ties had  failed.  He  therefore  wanted  to 
know  with  certainty  from  some  investiga- 
tion of  his  own  that  Amsburger  was  not 
only  willing  *to  buy  their  interest,  but  able 
and  ready  to  do  so.  He  fnrther  testified 
that  he  refused  to  accept  the  check  for  tlOO 
tendered  by  the  plaintiff  to  him  and  his  moth- 
er as  "earnest  money"  or  a  penalty  for  fail- 
ure to  complete  the  dral  because  of  his  ob- 
jection to  that  method  of  the  payment  of  that 
sum  for  the  purpose  stated,  adding  that  he 
had  lost  confidence  In  the  plaintiff  or  Its 
representatives.  Ttiis  story  of  what  occur- 
red on  the  occasion  of  the  submission  of  the 
Amsburger  agreement  to  the  respondents 
was  fiatly  contradicted  by  the  witness  Hub- 
bard, president  and  general  manager  of  the 
plaintiff,  who  conducted  the  transaction  on 
behalf  of  plaintiff;  but,  the  court  having 
accepted  it  as  true  we  are  required  to  am- 
eider  the  propoaAtion  to  which  it  relates  ac- 
cordingly. 

[4]  As  to  the  first  ground  of  objection,  we 
sertously  question  its  validity.    The  aec- 
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daH  gronnd,  tboo^  possesses  some  force. 
Indeed,  we  think  it  was  sufficient  to  Justify 
the  respondents  In  refusing  to  sign  the  In- 
strument and,  nnless  r^oved  within  a  rea- 
sonable time,  to  decline  absolutely  to  sell 
the  property  to  Amaburger.  The  terms  spe- 
dfled  In  said  Instrument,  as  to  payment, 
were  "one-half  down  and  the  balance  In  five 
equal  annnal  payments,"  etc.  This  meant  a 
payment  in  cash  down,  and,  though  a  pay- 
ment by  check  may  be  a  "caab  payment," 
the  vendor  cannot  be  required  to  accept  that 
mode  of  payment  under  such  ^n  i^reement. 
If  be  objects  to  It,  the  objection  la  good, 
and  he  need  not  bind  himself  to  conTey  until 
the  objection  Is  removed  by  the  offer  at  the 
time  of  a  different  method  of  payment,  rea- 
sonable in  character  and  satisfactory  to 
him.  It  appears  from  the  evidence — In  fact. 
It  was  admitted  by  Habbard— that  this  ob- 
jection was  not  removed  or  overcome^  the 
check  having  been  returned  by  Hubbard  to 
Amsbnrger  wltliin  a  few  days  after  the  time 
that  the  Ritchies  refused  to  sign  the  pui^ 
ported  agreemeDt  of  ule  and  no  other  offer 
ot  Bucb  payment  made. 

[6]  The  foregoing  discussion  has  been,  as 
seen,  npwi  the  assumption  that  the  Instru- 
ment submitted 'to  the  Ritchies  by  the  ap- 
pellant for  their  signatures  was  an  enforce- 
able contract  to  sell  and  puriAiase.  But  the 
question  arises  upon  a  consideration  of  the 
ftOlowlng  covenant  in  said  agreement  wheth- 
er It  Is  such  an  agreement  or  a  mere  option 
to  purchase  the  property : 

"It  is  understood  and  agreed  that  the  sum 
of  $100.00  has  been  paid  by  the  party  .of  tbe 
first  part  to  C.  B.  Hubbard,  tbe  agent  of  the 
parties  of  tbe  second  part,  as  a  deposit  upon 
said  land,  and  the  pfer^  of  the  first  part  shall 
pay  tbe  balance  of  one-half  of  the  purchase 
price  above  mentioned  to  the  parties  of  the  sec- 
ond part  after  he  shall  have  had  a  reasonable 
time  to  examine  the  title  to  said  land,  and  if 
the  title  to  said  land  is  a  valid  title  and  free 
and  clear  of  incumbrances  and  the  party  of  the 
first  part  refuses  to  complete  and  carry  out 
thb  contract,  then  in  tiiat  case  the  money  paid 
to.  O.  B.  Habbard  shall  be  forfeited  to  and  be- 
long to  the  parties  of  the  second  part  as  liqui- 
dated damages,  and  thereupon  this  contract  shall 
become  null  and  void." 

The  test  determinative  of  the  qnestlm 
whether  the  said  agreement,  contalidng  as  it 
does  the  foregoing  covenant.  Is  an  agree- 
ment to  purchase  and  sell  tbe  property  de- 
scribed tiiereln  or  a  mere  option  to  purchase 
the  same,  Is:  Is  said  agreement  capable  of 
apedflc  enforcement? 

Then  are  two  classes  of  contracts  for  the 
conyeyance  of  lands,  in  which  penalties  are 
annexed  for  the  breach  of  the  covenants 
thereof,  and  In  one  of  whldi  classes  specific 
performance  will  be  decreed  and  In  the  oth- 
er denied,  viz.: 

<i)  Where  the  contract  contains  a  stipula- 
tion Cor  the  payment  of  sums  of  money,  call- 
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ed  "penalties"  or  "liquidated  damages,"  the 
sole  purpose  of  which  stipulation  Is  to  secure 
the  performance  of  the  contract  or  the  acts 
specified  therein  to  be  performed.  Thus,  In 
Koch  v.  Streuter,  218  III.  546,  75  N.  E.  1049. 
2  L.  R.  A.  (N.  S.)  210,  which  was  an  action  to 
reform  a  contract  for  the  sale  of  real  prop- 
er^ and  for  the  specific  performance  of  tbe 
same  when  reformed  in  the  particular  pray- 
ed for  In  the  bill,  the  contract  contained  a 
covenant  or  stipulation  that  "If  either  party 
•  •  •  falls  to  keep  or  perform  the  cove- 
nants hereinabove  specified,  said  party  so 
defaulting  shall  forfeit  to  the  other  the  sum 
of  $1,000,  said  snm  being  the  agreed  liqui- 
dated damages,"  and  tbe  Illinois  Supreme 
Court  held  that  said  stipulation  for  liqui- 
dated damages  was  Intended  **merely  as  a 
security  for  the  performance  of  the  con- 
tract and  that  there  Is  nothing  In  the  terms 
of  tlie  contract  to  :]ustify  the  conclusion  that 
dther  party  has  the  right  to  perform  the 
contract,  ot  in  lien  thereof,  to  pay  tbe  snm 
of  ll/XtO-OO."  The  court  eondnded: 

"As  the  contract,  therefore,  is  not  alternative 
in  its  nature,  a  court  of  equity  Is  not  ousted 
of  its  Jurisdiction  to  decree  a  specific  perform- 
ance by  reason  of  Qx%  coaditioD  contained  in  the 
contract  in  reference  to  the  forfeiture  of  .tltOOO 
as  agreed  liquidated  damages." 

(2)  Where  there  Is  inserted  In  the  con- 
tract a  covenant  or  stipulation  that  the  par- 
ty who  Is  to  perform  the  contract  may  at 
his  election  do  one  of  two  things — that  is, 
where  the  stipulation  Is  that  the  proposed 
purchaser  may  either  consummate  tbe  pur- 
cbaae  or,  In  default  thereof,  pay  to  the  seller 
a  certain  specified  sum  as  liquidated  dam- 
ages for  the  breach  or  the  failure  to  pur- 
chase— in  which  case  tbe  agreement  is  to 
be  construed  as  a  mere  option  whose  tenns 
are  Incapable  of  specific  enforcement. 

The  distinction  thus  noted  is  considered 
and  stated  by  tbe  Supreme  Court  of  Texaa 
as  follows  in  Bedwlne  v.  Hudman,  104  Tex. 
21,  133  S.  W.  426 : 

"Tbe  question  always  Is:  What  is  the  con- 
tract? Is  it  Uiat  one  certain  act  shall  be  done, 
with  a  sum  annexed,  whether  by  way  of  pen- 
alty or  damages,  to  secure  tbe  performance  of 
this  very  act?  Or  is  it  that  one  or  two  things 
shall  be  done  at  tbe  election  of  the  party  who 
has  to  perform  the  contract,  namely,  the  per- 
formance of  the  act  or  the  payment  of  the  sum 
<^  mohey?  If  the  former,  tbe  fact  of  the  penal 
or  other  like  sum  being  annexed  will  not  prevent 
tbe  court  enforcing  the  performance  of  the  very 
act,  and  thus  carrying  into  execution  the  inten- 
tion of  the  parties.  If  tbe  latter,  the  contract 
is  satisfied  by  the  payment  of  a  sum  of  money, 
and  there  is  no  ground  for  proceeding  against 
the  party  having  the  election,  to  compel  the 
iwrformance  of  tbe  other  altematlTb" 

See,  aLw^  Fry  on  Spedfle  Peiformanoe,  1 
US;  86  Cyc.  671,  972. 

While  the  proposed  agreemoit  here  does 
not  directly  or  In  so  many  words  provide 
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that  the  proposed  buyer  may  refuse  to  carry 
out  and  complete  the  contract,  the  language 
of  the  instrument  necessarily  Implies  a& 
much,  and  thus  would  as  clearly  and  effectu- 
ally vest  that  right  In  the  proposed  purchas- 
er as  If  it  were  directly  expressed.  If  sign- 
ed by  the  Ritcbies,  It  would  give  to  the  buy- 
er the  choice  of  two  alternatives,  namely : 
Either  to  purchase  the  property  on  the  terms 
stated  or  refuse  to  complete  the  purchase 
and  so  forfeit  to  the  sellers  the  sum  of  $100 
fixed  in  the  contract  as  the  damages  for 
such  DoncomplIaDce.  This  construction  nec- 
essarily follows  from  the  provision  that  the 
proposed  vendee  might  refuse  to  purchase 
the  pr(^rty,  notwithstanding  that  the  title 
to  the  same  was  found  to  be  valid  or  mer- 
chantable, the  provision  for  liquidated  dam- 
ages in  the  sum  of  $100  to  be  forfeited  to 
the  sellers  In  the  event  of  the  refusal  by  the 
proposed  purchaser  to  carry  out  his  part  of 
the  contract,  and  the  provisiou  that  upon 
the  happening  of  the  contingencies  named 
"this  contract  shall  l)ecome  null  and  void." 
No  other  language  was  necessary  to  be  add- 
ed to  that  covenant  of  the  agreement  to 
make  It  any  clearer  than  it  is  that  the  Inten- 
tion of  Amsburger  as  therein  expressed  was 
to  reserve  to  himself  the  right  of  election  to 
buy  or  not  to  buy  the  property  in  any  event, 
in  case  the  instrument  had  been  signed  by 
the  Rltchles. 

Clearly,  ther^ore,  the  instrument  was  one 
of  those  contracts  looking  to  the  sale  and 
purchase  of  real  property  which  are  Incapa- 
ble of  specific  enforcement.  It  would  be,  if 
signed  by  the  Ritchies,  wanting  In  that  mu- 
tuality t>etween  the  parties  which  must  be 
shown  to  exist  in  such  contracts  before  their 
specific  performance  by  the  parties  thereto 
can  be  decreed.  Indeed,  if,  upon  the  happen- 
ing of  the  contingencies  named,  the  "con- 
tract shall  become  null  and  vodd,"  how 
could  the  Instrument  be  specifically  enforc- 
ed after  the  happening  of  those  contingen- 
cies? Obviously,  if  the  contingencies  hap- 
pened which  would  render  the  agreement 
"null  and  void,"  there  could  then  be  no 
agreement  to  enforce. 

It  would  seem  unnecessary  to  dte  authori- 
ties to  support  the  above  proposition,  but 
agreements  similar  to  the  one  here  have 
been  considered  by  courts  of  other  Jurisdic- 
tions and  held  not  to  be  subject  to  specific 
performance.  Some  of  the  cases  it  will  do 
no  harm  to  refer  to  herein. 

In  Crum  v.  Slade  &  Bassett  (Tex.  Civ. 
App.)  154  S.  W.  351,  which  was  an  action  to 
recover  commissions  for  the  sale  of  real 
property,  the  agreement  provided  for  the 
payment  to  the,  seller  of  the  sum  of  $2,000, 
"as  part  of  the  cash  payment,  to  be  forfeited 
to  the  seller  in  the  event  the  buyer  upon 
approval  of  the  title  to  said  lands,  after 
being  furnished  abstracts  and  deeds,  as 
aforesaid,  fails  or  refuses  to  perform  his 
part  of  this  contract.   *   *   *   In  the  ev«it 


the  buyer  forfeits  the  $2,000  paid  and  the 
contract  is  thereby  at  an  end  [Italics  oprs], 
that  said  sum  is  to  be  divided"  between  the 
seller  and  the  brokers  negotiating  the  sale 
in  certain  specified  proportions.  The  Court 
of  Civil  Appeals  of  Texas  held  that  the  lan- 
guage quoted,  particularly  that  which  we 
have  put  in  italics,  clearly  indicated  an  in- 
tention to  vest  the  purchaser  with  the  right 
either  to  carry  out  the  agreement  or  refuse 
to  do  so  at  the  expense  of  the  forfeiture  of 
the  cash  money  paid  down  (m  the  execution 
of  the  agreement  by  the  seller,  and  accord- 
ingly ruled  that  the  agreement  amounted  to 
no  more  than  an  option,  incapable  of  specific 
enforcemrat 

Similarly,  it  was  held  by  the  same  court, 
in  Simpson  v.  Eardley  (Tex.  Civ.  App.)  137 
S.  W.  378  (in  which  a  writ  of  error  was  de- 
nied by  the  Supreme  Court  of  Texas),  as  to 
an  agreement  procured  by  a  broker  for  the 
sale  of  certain  real  estate,  whidi  provided. 
Inter  alia,  that — 

"Should  said  title  l>e  approved  by  the  attor- 
neys for  the  parties  of  the  second  part,  and  tlwy 
fail  or  refuse  to  comply  with  the  terms  of  tliis 
contract,  then  said  sum  of  $1,000  earnest  money 
[the  contract  providing  that  that  eum  should  b* 
paid  down  by  the  purchaser  on  the  execution 
thereof  1^  the  seller],  shall  be  forfeited  to  the 
party  tA  the  first  part  and  treated  as  liquidated 
damagea.** 

The  cotirt  in  that  case  said: 

"It  will  be  Been  tluit  by  said  contract  Bell 
and  Robinstm  did  not  agree  to  become  purchas- 
ers of  the  land;  tliat  ia  to  say,  they  did  not 
agree.to  buy  the  land,  because  they  expressly  re* 
served  the  right  not  *  *  *  to  take  it  and 
let  the  $1,000  go  to  defendant  as  a  forfeit  or 
liquidated  damages.  Eardley  could  not,  upon 
that  contract,  have  enforced  specific  perform- 
ance ;  consequently  it  was  not  a  contract  of 
sale,  binding  as  such  on  Bell  and  Robinson  in 
auy  view,  but,  at  their  election,  it  was  a  sale  or 
an  option  according  to  how  they  saw  fit  to  treat 
it  *  *  *  It  is  clear  that  defmidant,  in  case 
of  an  arbitrary  refusal  on  the  part  of  Bell  and 
Robinson  to  take  the  land,  was  cut  off  from  any 
right  to  insist  on  performance  by  tbem,  and 
had  to  take  the  $1,000  or  nothhig." 

In  Bankln  v.  Grist  et  aL,  61  Tex.  Civ. 
App.  AM,  129  S.  W.  1147,  and  Moss  &  Raley 
V.  Wren,  102  Tex.  567,  113  S.  W.  739,  120  S. 
W.  847,  agreements  of  like  Import  were  held 
to  confer  upon  the  proposed  purchaser  the 
right  to  elect  between  consummating  the 
purchase  and  tbe  refusal  to  purchase,  with 
resultant  forfeiture  of  money  to  be  paid 
down  on  the  execution  of  the  agreements  by 
the  proposed  sellers.  In  both  said  cases  it 
was  held  that  tbe  agreements  could  not  be 
specifically  enforced. 

[I]  It  is,  of  course,  very  clear  from  the 
foregoing  views  and  conclusion  Uiat  the 
plaintiff  did  not  procure  in  Amsburger  a 
purchaser  of  the  land  mentioned  in  the 
agreement  able,  wUUni^  and  ready  to  pur- 
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chase  upon  the  terms  specified  in  the  brok- 
erage agreement  or  at  all,  and  therefore  is 
not  entitled  to  the  compensation  provided  In 
its  agreement  for  Its  services  In  negotiating 
the  sale  of  the  property.  Of  course,  as  ap- 
pellant declares.  It  is  to  be  conceded  to  be 
a  well-settled  proposition  that,  where  a 
broker,  when  employed  merely  to  negotiate 
a  sale  of  oeal  estate,  "has  found  a  purchas- 
er able,  ready,  and  willing  to  purchase  upon 
the  vendor's  terms,  his  right  to  the  agreed 
commission  Is  complete,  and  does  not  de- 
pend upon  the  final  acceptance  by  the  pur- 
chaser of  a  conveyance  of  the  property 
sold,"  nor  is  it  contingent  upon  the  con- 
summation of  the  sale.  Guna  t.  Bank  of 
California,  99  Cal.  349,  33  Pac.  U05.  And 
It  Is  equally  true  that  where  the  broker  pro- 
cures a  party  able  to  purchase  the  property 
apott  the  vendor's  terms  and  is  willing  and 
ready  to  do  so,  no  act  of  the  vendor  where- 
by the  sale  falls  of  consummation  can  have 
the  effect  of  depriving  the  broker  of  his 
commissima.  Even  the  Allure  of  the  vendor 
to  present  a  good  or  merchantable  title  to 
the  pnverty  cannot  have  that  effect,  unless 
there  be  in  the  brokerage  contract  a  covenant 
so  providing.  But  the  broker,  to  be  entitled 
to  tlie  agreed  commissions,  must  produce  a 
purchaser  able,  willing,  and  ready  to  pur^ 
chase;  and  where,  as  here,  he  produces  a 
proposed  pnrdiaaer,  who  reserves  to  himself 
the  right  of  electlcm  ^tber  to  purchase  oe 
arbitrarily  refuse  to  do  so,  or  to  refuse  to 
purchase,  even  though  a  ^perfect  title  be 
8hown,-tlien  the  broker  has  not  produced  a 
pnrcbasei  ready  and  wlUlng  to  pordaase, 
even  though  he  has  the  ability  to  do  sa  It 
follows  that  the  plaintiff  has  not  made  out  a 
case  entitling  it  to  recover  as  against  the 
Ritcfales. 

[7]  As  to  the  defendant  lightner,  It  ap- 
pears that  she  had  disposed  of  ber  Interest 
in  the  land  described  In  the  agreements,  and 
that  the  Amsburger'  agreement  was  never 
presented  to  her  by  the  plaintiff  or  any  other 
person  for  her  signature.  That  she  had  -the 
right  to  sell  her  interest,  notwithstanding 
the  brokerage  contract  with  the  plaintiff 
pending  the  life  of  said  contract,  is  not  a 
debatable  proposition  when  we  examine  the 
said  agreement  It  will  be  observed  that, 
while  the  agreement  vested  In  the  plaintiff 
an  exclusive  agency  and  so  made  It  the  sole 
agent  for  the  sale  of  the  Interest  of  the  de- 
fendants In  the  premises  for  the  period  of 
30  days,  it  did  not  confer  upon  the  plaintiff 
the  exclusive  right  to  sell  said  interest  As 
the  learned  trial  Judge  declared  in  his  opln- 
l<m: 

"tinder  such  conditions,  the  defendants,  col- 
lectively or  individually,  might,  pendiog  the 
period  of  the  agency  and  liefore  the  broker  bad 
secured  a  purchaser  or  a  valid  agreement  from 
a  proposed  purchaser  williiig  and  able  to  make 


the  purchase  according  to  the  authoriaatton  to 
sell  previously  executed,  sell  or  make  sale  with- 
out becoming  liable  for  commiBUOiis.** 

The  proposition  as  thus  stated  Is  snstain- 
ed  by  many  cases,  notable  among  which  are 
Dreyfus  v.  Richardson,  20  Cal.  App.  800, 
130  Paa  161,  and  Snook  v.  Page,  29  Cal. 
App.  246,  156  Pac.  107. 

It  results  that;  under  the  drcumstanees 
as  disclosed  here  as  to  the  defendant  Llght- 
ner,  she  could  in  no  event  be  held  liable  to 
the  plaintiff  for  commissions  for  procuring  a 
purchaser  of  her  interest 

Agreeably  to  the  views  herein  set  forth, 
the  Judgment  appealed  from  Is  affirmed. 

We  concur:  BUCK,  PreBldtng  Judge  pro 

tem.;  BURNETT,  J. 


(40  Cal.  App.  298) 

OGRAM  V.  WELOHOFF  et  al.    (Civ.  2832.) 

(DiBtrict  Court  of  Appeal,  I^rst  District,  Divi- 
sion 1,  California.  March  17,  1919.) 

1.  MZOHANIOS'  IdENB  «=»142  —  SnFTIOIXITCT 

or  Statbubnt— TEBWh-rOoHBtBVCTxon  or 

Statdtb. 

Code  Civ.  Proc.  |  1187,  reQuiring  claim  of 
mecbanic'B  lien  under  section  1183  to  state  "the 
work  agreed  to  be  done,"  does  not  apply  where 
claim  is  for  labor  performed  by  carpenter,  by 
whom  there  was  no  specific  work  a^«ed  to  be 
dope;  such  requirement  being  confined  to  con- 
tractors. 

2.  Mechanics*  Liens  ^=>13C>  —  Lieit  State- 
ment —  S0FFJCIENOT  —  CONSTBUCTION  OF 

Statxttes— Designation  ot  Claimant. 
Carpenter's  mechanic's  lien  claim,  under  Code 
Civ.  Proc.  i  11S7,  stating  lien  to  be  for  labor 
performed  on  building,  Is  sufficient  without  des- 
ignating lira  as  that  of  a  carpenter, .  the  lien 
imder  section  tlSS  being  given  to  persons  en- 
titled thereto  for  furnishing  labor  contributing 
to  erection  of  building,  and  not  as  followers  of 
a  particolar  trade  or  calling,  notwithstanding 
enumeration  of  various  classes  of  persons  in 
such  statute. 

3.  Hkchahicb'  Liens  «s»&-CoHBrrBUOTioK  or 
Btatutb. 

Under  Code  Civ.  Proc.  {  4,  and  in  view  of 
section  1203.  the  sections  of  the  Code  embracing, 
the  mechanics'  Uen  law,  being  remedial  in  char- 
acter, should  be  liberal)^  constmed. 

Appeal  from  Superior  Court,  Alameda 
County;  J.  3.  Trabucco,  Judge. 

Action  by  Frank  H.  (^rnm  against  O. 
Welchoff  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Beversed. 

J.  C.  Thomas,  of  Oakland,  Keyes  &  Home, 
and  W.  L.  Newby,  of  Oakland,  for  appel- 
lant 

Carl  F.  Wood,  of  Oakland,  for  respond- 
ents. 
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RICHARDS,  J.  This  vas  an  action  to 
foreclose  a  mechanic's  lira.  Judgment  went 
for  defendants  apon  the  ground  that  the 
Hen  filed  by  the  plaintiff  was  void  because 
it  did  not  contain  "a  statement  of  the  work 
agreed  to  be  done  hj  plaintiff."  Plaintiff 
appeals,  the  record  on  appeal  couslstlng  of 
the  judgment  roll  alone. 

The  sole  question  presented  is  whether  or 
not  the  claim  of  Hen  substantially  complied 
with  the  section  of  the  Code  of  dvll  Pro- 
cedure prescribii:g  what  it  should  contain. 

Section  1183,  Code  of  CIvU  Procedure, 
provides  that  certain  classes  of  persons 
therein  enumerated  shall  have  a  lien  upon 
the  property  upon  which  they  have  bestowed 
labor,  or  In  the  construction  of  which  they 
have  furnished  materials,  and  it  is  not  dis- 
puted that  the  plaintiff  comes  within  one 
of  snch  enumerated  classes. 

Section  1187  of  said  Code  provides  th&t 
every  person  claiming  such  lien  must  file  a 
"claim  of  lien  containing  a  statement  of  bis 
demand  *  •  •  with  the  name  of  the 
owner  or  reputed  owner.  If  known,  also  the 
name  of  the  person  by  whom  he  was  em- 
ployed, or  to  whom  he  famished  materials, 
with  a  statement  of  the  price,  if  any,  agreed 
upon  for  the  same  and  when  payable,  and 
of  the  work  agreed  to  be  don^  •  •  •»» 
etc. 

The  claim  of  lien  filed  by  the  plaintiff, 
rfo  far  as  It  bears  upon  the  qnestloo  to  be 
lionsldered,  states: 

"Notice  is  hereby  glnn  ibRt  Frank  Ognua 
*  *  *  as  laborer,  claims  a  mechanic's  lien 
apon  the  premises  hereinafter  described  for  labor 
performed  by  him.  *  *  •  That  Fletcher  & 
Newby  and  P.  A.  Newby  are  the  names  of  the 
contractors  who  •  •  •  enterea  mto  a  con- 
tract with  said  Frank  H.  Ogram,  claimant  here- 
in, under  and  by  which  raid  labdr  was  per- 
formed,  and  the  following  Is  a  statement  of  the 
terms,  time  given  and  conditions  of  said  con- 
tract, to  wit:  He  was  to  be  paid  for  his  services 
at  the  rate  of  $3.60  per  day.  •  •  *  That  said 
contract  has  been  fully  performed  on  the  part 
of  said  Frank  H.  Ogram,  claimant,  •  •  • 
and  the  total  amount  of  the  claim  of  said  Fr&nk 
H.  Ogram  for  labor  by  him  furnished  as  afore* 
said  is  9101JSO.  •  • 

It  appears  from  the  complaint,  and  the 
court  so  found,  that  the  plaintiff's  employ- 
ment upon  the  building  in  connection  with 
which  the  lien  was  filed  was  as  a  carpenter, 
and  that  his  labor  upon  said  building  was 
that  of  a  carpenter.  As  already  pointed  out, 
the  court  also  found  that  the  plaintiff  did 
not  Include  In  bis  claim  a  statement  of  the 
"work  agreed  to  be  done,"  and  for  this  rea- 
son held  the  claim  of  Hen  to  be  Invalid. 
The  learned  judge  of  the  trial  court  evident- 
ly construed  the  statute  as  requiring  this 
even  In  the  case  of  an  artisan,  such  as  a  car- 
penter, who  is  employed  at  a  dally  wage  for 
the  purpose  of  plying  Iiis  trade  as  directed 
from  day  to  day  and  from  hour  to  hour.  It 


is  apparent,  we  think,  that  a  claimant  of 
this  class,  employed  at  daily  wages  to  work 
at  Ms  trade  under  the  direction  of  his 
employer,  cannot  include  in  the  statement 
of  his  claim  "the  work  agreed  to  be  done," 
If  in  fact  no  such  agreement  has  been  made. 
At  most  be  could  state  the  general  charac- 
ter of  the  work  he  expected  to  be  called 
upon  to  do,  and  in  support  of  the  judgmoit 
the  respondents  argue  tbftt  this  the  plaintiff 
should  bave  done. 

[1]  In  construing  this  requirement  of  the 
section  It  must  be  home  In  mind  Uiat  the 
section  Is  prescribing  the  contents  of  the 
claim  of  lien  of  quite  dlfferrat  classes  of 
persons,  and  it  is  not  Ukely — Indeed  quite 
the  contrary — that  the  requirements  laid 
down  for  the  lien  of  a  contractor  or  subcon- 
tractor would  be  literally  applicable  to  the 
claim  of  lien  to  be  filed  hy  a  mechanic  or 
leboreri  In  the  case  of  a  contractor  he  evi- 
dently is  able  to  state  the  "work  agreed  to 
be  done,"  for  bis  contract  of  necessity  speci- 
fies it,  and  we  are  of  the  opinion  that  a 
correct  construction  of  this  requlrooent 
would  confine  It  to  such  cases. 

And  It  would  not  follow  that  tecanse  a 
person  was  not  able  to  state  the  '*work 
agreed  to  be  done,"  for  the  very  good  reo- 
Bon  that  no  specific  work  bad  been  agreed 
upon,  he  must  in  Ilea  thereof  state  the  gen- 
eral character  of  Om  woifc  ttutt  he  was 
onployed  to  do. 

[2]  We  may  notice  In  passing  a  secondary 
contention  of  ropondents,  that  the  mechan- 
ic's lien  law  establishes  different  dasses  of 
claimants,  and  that  a  person  most  claim 
his  lien  within  his  dass,  &  g.,  the  plaintiff 
baring  famished  labor  as  a  carpenter  Should 
have  claimed  bis  lien  as  a  carpenter.  We 
think  it  snffi<dent  to  say  in  answer  to  this 
contention  tliat  the  enumeration  of  various 
classes  of  persons  In  section  1183,  Code  of 
Civil  Procedure,  Is  in  no  sense  a  classifica- 
tion of  them  for  the  purpose  of  providing  a 
lien  for  each  class.  It  is  simply  an  attempt- 
ed enumeration  of  those  callings  whose  mem* 
bers  furnish  the  requisite  labor  In  the  con- 
struction of  buildings,  and  the  lien  is  the 
same  in  the  case  of  all  persons  entitled,  and 
is  given  to  them,  not  as  followers  of  a  par- 
ticular trade  or  calling,  but  as  persons  hav- 
ing furnished  labor  contributing  to  the  erec* 
tlon  of  the  building.  If  we  followed  this 
contention  of  the  respondents  to  its  logical 
conclusion,  the  plaintiff,  being  a  carpenter 
would  have  no  Hen  at  all,  for  we  do  not 
find  the  trade  of  carpenter  Included  by  name 
In  the  ommeration. 

[3]  The  sections  of  the  Code  embracing  the 
mechanic's  lien  law,  being  remedial  In  char- 
acter, should  be  liberally  constmed.  Coclt 
Civ.  Proc  I  4;  Union  Lumber  Co.  v.  Hlmon, 
150  Cal.  751,  8©  Pat  1077,  1081.  Some  ol 
the  earlier  constructions  of  these  sections, 
although  purporting  to  follow  the  rale  ot 
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constructloD  laid  down  In  section  4,  Code 
of  ClTll  Procedure,  were  still  somewhat 
technical,  and  the  Leglslatare  showed  Its 
disapproval  of  the  method  followed  by  add- 
ing to  the  law  on  the  subject  section  1208, 
whldi  directs  that  certain  kinds  of  mis- 
takes In  claims  of  lira  which  theretofore 
had  been  held  snffident  to  InTalldate  them 
sboold  not  be  given  that  effect,  thus  emjAa- 
sizing  the  legislatlTe  Intent  that  the  great- 
est liberality  consistent  with  the  attainment 
of  the  object  of  the  sections  should  be  ex- 
ercised In  their  construction.  We  ate  not 
therefore  called  upon  to  bold  that  because 
a  claimant,  from  the  nature  of  bis  «nploy- 
ment,  is  unable  to  specify  the  "work  agreed 
to  be  done."  he  must,  in  lieu  thereof,  state 
ihe  general  character  of  the  work  he  was 
employed  to  da  It  seems  to  be  conceded 
Chat  the  object  of  xequlrlng  certain  details 
to  be  set  forth  In  the  lien  is  to  enable  the 
owner  of  the  property  against  which  the 
lien  Is  filed  to  Inveetigate  the  correctness 
of  the  demand.  In  the  present  case,  the 
owner  of  the  property,  being  apprised  by 
the  claim  of  lien  that  the  claimant  had  per- 
formed labor  for  a  certain  number  of  days 
at  a  spedfled  dally  rate  of  compensation  un- 
der the  employment  of  certain  named  per- 
sona, be  was  Just  as  well  able  to  Investigate 
the  correctness  of  the  claim  as  If  he  had 
been  further  informed  that  the  particular 
work  done  was  that  of  a  carpenter. 

Our  conclusion  is  that  as  the  record  dis- 
closes that  there  was  no  specific  work  agreed 
tOf  be  done  by  the  plaintiff,  the  requirement 
of  sectlMi  1187,  Code  of  Civil  Procedure, 
tkAt  it  should  be  stated  In  the  lien  has  no 
application  to  this  case,  and,  the  findings 
of  the  court  being  In  plaintiff's  t&vor  on 
the  remaining  Issues  the  court  erred  In  hold- 
ing that  the  plaintiff's  claim  of  lien  was 
null  and  void.  The  Jadgmoit  is  therefore 
reversed. 


Appeal  from  Superior  Court,  San  Vleeo 
County;  C.  N.  Andrews,  Judge. 

AcOon  hy  the  Whltlng-Mead  Commercial 
Company  and  others  against  Nellie  D.  Rich- 
ards and  others.  From  a  Judgment  tor  de- 
fendants, plaintiffs,  with  the  exception  of 

one,  appeal.  Affirmed- 

Charles  B.  McCoy,  of  San  Diego,  for  ap- 
pellants. 

Binnard  &  Macomber*  of  San  Diego,  for  re- 
spondents. 

THOMAS,  J.  This  Is  an  appeal  by  all  the 
above-named  plaintiffs,  except  O.  S.  Umpleby, 
who  has  dismissed  the  appeal  so  far  as  his 
Interests  are  concerned,  from  an  amended 
Judgment  entered  on  February  9.  1916,  In 
which  the  trial  court  found  that  the  Interest 
of  Nellie  D.  Blchards  in  certain  land  was  not 
subject  to  certain  Hens,  etc. 

The  appeal  Is  by  the  altemattve  method, 
and  on  the  clerk's  transcript  alone. 

The  exact  condition  of  the  record  here  Is, 
as  was-  said  in  the  case  of  Wdk  t.  Sorenson 
et  nU  178  Pac.  408: 

"Appellant  neither  prints  any  of  tin  record 
in  tbe  brief  nor  designates  in  any  way  the  parts 
of  the  traoscript  upon  whicb  the  alleged  'State- 
ment of  Facts'  is  based.  We  will  uot  therefore 
consider  the  brlet" 

By  Tlrtne  of  ttie  rale  followed  in  tliat'case 
this  court  will  not  consider  the  telefs  here. 
Jndgmoit  afflnned. 


We  concur: 
SLOANB,  J. 


FINLATSON,     P.  J.; 


We  concur: 
GAN.  3. 


waste;  p.  J.;  KERRI- 


(40  C«L  App.  168) 

WBITINO-MBAD  COMMERCIAL  CO.  et  aL 
V.  RICHARDS  et  al.   (Civ.  2071.) 

(District  Court  of  Appeal.  Second  District  Dl- 
vision  2,  California.   March  13,  1919.) 

Appeal  and  Erbob  ^»757(1)— Abssnox  or 
Rkcobo  and  of  Designation  or  Parts  or 
Tbanscsipt— <!oNsiDBaATiON  or  Bbxet. 
Where  appellant  by  the  alternative  method 
and  on   the  clerk's  transcript  alone  neither 
prints  any  of  tbe  record  in  the  brief,  nor  desig- 
nates in  any  way  the  parts  of  tbe  transcript 
upon  which  the  alleged  stat^ent  of  fsets  Is 
based,  tbe  appelate  court  will  not  consider  the 
brief. 


(40  Cal.  App.  348) 
CUNEO  V.  GIANNDJI  et  aL    (Civ.  2614.) 

(District  Court  of  Appeal,  Ilrst  District,  Divi- 
sion 1,  California.  March  19,  1919.  Re- 
hearing Denied  by  Supreme  Coort  May  15, 
1919.) 

1.  GoBPoaATiona  «s»808(8)  —  GomRsnonoH 
or  Manaobb's  Conisact— Compenbation— 
"Net  Pbofttb." 
Where  a  corporstlon  whose  main  profits  con- 
sisted in  buying,  selling,  ezdianging,  and  gener- 
ally bandllng  real  estate  and  personal  properties 
and  securities,  and  investing,  enhancing,  and 
turning  over  its  capital,  agreed  to  pay  its  man- 
ager, as  compensation  for  services,  annually  "a 
sum  of  money   *   •   *   egoivalent  to  26  per 
cent  of  tbe  net  profits,"  tbe  "net  profits"  in- 
cluded the  appreciation  in  value  of  the  corpora- 
tion's assets  during  tbe  year. 

pBd.  Note.— Far  other  definitions,  see  Words 
and  Pbraaes,  First  and  Second  Series,  Net 
Profits.] 
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2.  GOBPOKATIONS  ^>808(8)  —  GONIUCt  VOB 

GoupsnsATiON  or  BCAHAen  —  Ihtkbfuva- 

TXON  BT  PABTIBS. 

In  construing  compensation  contract  be- 
tween corporation  and  its  manager,  the  meaning 
must  be  determined,  in  some  measure  at  least, 
by  the  interpretation  placed  upon  it  by  the  par- 
ties themselves  daring  nearly  ten  years  oC  con- 
duct of  the  bunness  of  the  corpora tioo  by  the 
manager. 

3.  COBPOBATZOHS  4s314(2)— BOABO  OP  DlBBO- 
TOBB— VaLIDITT  OP  ACT»— SBTTLliatHT  WITH 

Husband  of  Dibectob. 
Settlement  of  corporation  with  Its  manager 
by  board  of  directors  was  not  affected  by  fact 
that  manager's  wife  was  one  of  the  directors, 
since  the  mere  fact  that  manager  was  ha-  bus- 
band,  iand  that  the  amount  of  his  claim,  if  al- 
lowed and  paid,  would  increase  community 
funds,  would  not  create  such  an  Interest  in  the 
wife  as  wonld  dlsqaallfy  her  from  acting  as  a 
director. 

Ai^ieal  from  Superior  Gonrt,  City  and 
County  of  San  Frandeco;  Gewge  A.  Storte- 
Tan^  Judge. 

Action  by  Frank  J.  Ctineo  against  A.  P. 
Olannlnl  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Porcell  Bowe  and  Carl  B.  Day,  both  of 
San  Francisco,  for  appellant 

Morrison,  Dunne  &  Brobecfe,  Peter  F. 
Dunne,  and  Fred  h.  Drdier,  all  (rf  San  Fran- 
cieco,  for  respondents. 

RICHAKDS,  J.  This  Is  an  ai^>eal  from  a 
Judgment  In  favor,  of  the  defendants.  The 
action  was  one  Instituted  by  the  plaintiff  on 
behalf  of  himself  as  a  8to(^older  of  one  of 
the  defradants,  J.  Coneo  (a  corporation),  and 
on  behaU  of  other  stoi^holders  thereof,  to 
recover  from  the  defoidant  A.  P.  Glaonlni 
for  the  corporation  the  sum  of  |37,883^,  al- 
leged to  have  been  illegally  paid  to  said  de- 
fendant Oianninl  by  the  directors  of  said 
corporation. 

The  facts  of  the  case  are  substantially  nn- 
controverted,  and  are  briefly  as  follows :  For 
many  years  J.  Cuneo  had  been  engaged  In 
business  In  San  Francisco  and  adjacent  coon- 
tles  as  a  dealer  in  and  trader  of  real  estate 
and  other  kinds  of  property,  with  bis  offices 
In  that  city.  In  the  year  1908  he  caused  to 
be  formed  the  J.  Cuneo  Company,  a  family 
corporation,  as  a  more  convenient  Instru- 
mratality  for  the  conduct  of  his  business  and 
the  consolidation  and  handling  of  his  proper- 
ties. The  oorporatloD  when  thus  formed 
took  over  his  business  and  continued  it 
Shortly  after  the  formation  of  the  corpora- 
tion Cuneo  died,  leaving  a  widow  and  nine 
children,  of  whom  three  were  minors.  One 
of  the  elder  daughters  was  at  the  time  mar- 
ried to  the  defendant  A.  P.  Glannlnl,  and 
the  latter,  largely  by  reason  of  the  meager 


bnslneBB  experience  of  tlie  otHn*  members  ^ 
the  family,  was  intrusted  with  the  manage- 
meat  of  the  corporate  affairs.  A  contract 
waa  entered  into  on  October  14,  1903,  be- 
tween the  J.  Cuneo  Company  on  the  one 
hand  and  aald  A.  P.  Olannlnl  on  the  other, 
with  r^tli»i  to  the  terms,  conditions,  and 
extait  of  the  tatter's  managanent  of  the 
business  afblrs  and  pn^rttes  of  the  former 
during  a  p«lod  of  ten  years,  the  portion  oS 
which  contract  essential  to  this  case  being 
that  in  rdatlon  to  Vbe  compmsatlon  to  be 
recrived  by  said  Glannini.  which  reads  as  fol- 
lows: 

"That  said  corporation,  the  party  of  the  sec* 
ood  part  shall  pay  to  said  party  of  the  first  part 
for  Us  services  as  said  manager  a  som  of  mon- 
ey In  gold  coin  of  the  United  Stotes  eQoivaleat 
to  25%  of  the  net  profits  of  said  corporatioii,  an 
accounting  by  said  maoa^r  to  be  made  at  the 
expiration  of  each  year  during  the  life  of  this 
agreement  and  payment  to  be  made  at  the  time 
of  said  accoontiiig.*' 

In  pursuance  of  said  contract  said  A.  P. 
Glannini  assumed  and  entered  upon  the 
management  of  said  corporation,  and  con- 
tinued therein  for  a  period  of  almost  ten 
years,  during  which  time  the  oorpo ration 
continued  to  be  engaged  along  the  lines  of 
the  former  budness  of  Its^  and  Its  organ- 
iser In  buying,  skiing,  trading,  and  dealing 
In  real  estate,  bank  stocks,  and  other  fonna 
of  property.  From  time  to  time  during  those 
years  the  corporation,  acting  through  Its 
cers,  but  with  the  knowledge  and  approval  of 
the  members  of  the  family  constituting  Its 
stoclEhoIders,  took  account  of  the  transac- 
tions and  prc^rtles  of  the  corporation  and  of 
the  Increase  In  values  of  its  various  kinds  of 
pn^rty,  and  these  were  carried  Into  a  loss 
and  gain  account  upon  the  books  of  the  cor- 
poration, which  was  understood  to  represent 
the  profits  from  time  to  time  accmlng  from 
and  in  its  business. 

In  reckoning  these  estimated  profits  the 
properties  of  the  corpo radon  were  dealt  with 
In  kind,  and  their  increase  In  value  or  the  in- 
crease in  value  of  other  properties  for  which 
they  were  exchanged,  either  directly  or 
through  their  sale,  and  the  Investment  of 
their  proceeds  In  other  properties,  were  treat- 
ed as  profits,  and  It  Is  testified  to  by  Mr. 
Glannlnl  and  other  members  of  the  family 
without  substantial  contradiction  that  It  was 
the  general  understanding  of  all  concerned 
that  Mr.  Glannini  was,  under  his  agreement 
to  be  credited  with  26  per  cent  of  these  in- 
creased valuations  as  shown  by  these  occa- 
sional appraisements  and  loss  and  gain  ac- 
counts, and  the  evidrace  shows  that  from 
time  to  time  he  received  such  credits  on  the 
books  of  the  corporation. 

In  the  early  part  of  the  year  1913  It  was 
decided  at  a  meeting  of  the  directors  of  the 
corporation  to  go  into  virtual  liquidation  of 
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its  affairs  and  to  effect  a  distribution  of  Its 
assets  among  Its  several  stockholders  In  pro- 
portion to  their  respectlTc  holdings  of  stock 
therein,  such  distribution  to  be  based  upon 
an  appraisement  and  valuation  of  the  proper- 
ties of  the  corporation  presently  to  be  made. 
Pursnant  to  this  understanding  on  January 
28,  1913,  at  a  meeting  of  the  stockholders  of 
the  corporation,  all  being  present,  such  ap- 
praisement and  valuation  was  made  and 
agreed  to,  and,  so  Car  aa  appears  from  the 
record,  was  entirely  fair  and  satisfactory  to 
all  concerned.  These  appraisements  and  val- 
uations showed  that  the  values  of  the  prop- 
erties of  the  corporatiott  which  were  thus 
to  be  liquidated  and  distributed  had  largely 
Increased  during  the  term  of  Mr.  Qiannlnl's 
services  as  manager  of  the  affairs  of  the  cor- 
poration, which  enhanced  valuatlMia  repre- 
sented profits  In  kind  though  not  In  money. 
In  the  course  oC  this  proposed  llQuidatlon  of 
the  properties  and  affairs  of  the  corporation 
the  question  of  the  Interest  and  share  of  Mr. 
<31annini  under  the  terms  of  bis  agreement 
naturally  arme,  and  it  was  disposed  of  at  a 
meeting  of  the  directors  held  on  March  11, 
1913,  at  which  a  majority  of  such  directors 
were  present,  and  at  which  the  matter  of  Mr. 
Oianninl's  compensation  under  his  said 
agreement  was  considered,  and  the  amount 
thereof  fixed  at  the  sum  of  $36,994.24  as  the 
balance  due  him  thereunder,  and  It  was  then 
further  decided  and  directed  that  the  note  of 
the  corporation  should  be  executed  and  de- 
livered to  him  for  said  sum  In  full  settlement 
for  his  said  services.  Such  note  was  thereup- 
on executed  and  was  rec^ved  by  him.  and 
was  subsequently  paid.  It  is  this  transac- 
tion whidi  ifi  assailed  by  the  plaintiff  in  thla 
action,  and  wbidi  the  trial  court  by  ite  judg- 
ment herein  sua  tallied. 

rnie  main  and  In  fiact  the  only  substantial 
qnesUon  preaoited  upon  this  appeal  is  that 
of  the  constroctloD  of  the  term  "net  profits" 
as  the  same  appears  in  the  dause  of  the  agree- 
ment between  the  wrporatlon  and  Mr.  Oian- 
ninl  above  set  forth.  It  is  the  contmtlou  of 
the  appellant  Chat  this  phrase  has  a  well-de- 
fined meaning,  in  which  meaning  it  must  be 
h^d  to  have  been  used  by  the  parties  to  this 
agreonent,  and  which  meaning  could  not 
be  changed  or  altered  by  oral  evidence;  that 
according  to  such  meaning  "net  profits"  con- 
stitute the  difference  between  receipts  and 
expenditures,  and  hence  can  only  be  repre- 
sented In  money;  that  net  profits  must  al- 
ways be  actual  as  distinguished  from  esti- 
mated profits,  and  hence  that  the  settlement 
had  by  the  directors  of  this  corporation  with 
the  respondrat  Olannlnl,  having  been-'  based 
uptm  the  estimated  Increases  In  valuation  of 
the  properties  of  the  corporation  la  kind.  Is 
In  contravention  of  the  agreement,  and  can- 
not therefore  be  upheld. 

We  are  not  prepared  to  give  our  concur- 
rence to  this  contention  on  the  part  of  the 


appellant  herein.  The  terms  "profits"  and 
"net  profits"  d^nd  In  our  Judgment  for 
their  mieanlng  upon  the  nature  of  the  busi- 
ness and  properties  with  respect  to  which 
they  are  employed.  The  leading  case  upon 
the  subject  of  profits  In  kind  Is  the  case  of 
the  Spanish  Prospecting  Company,  1  Ch. 
(1911)  92,  20  Am.  Cases.  677.  The  Spanish 
Prospecting  Company  had  purchased  from 
Punebard,  Fleming  &  Vivian  certain  mining 
properties  tn  ^pain,  and  had  engaged  the 
services  of  the  vendors  in  the  management  of 
said  properties,  agreeing  to  pay  each  of  the 
members  of  the  firm  so  retained  a  c6rtaln 
salary,  which,  however,  they  were  not  to  be 
entitied  to  draw  except  only  from  the  profits. 
If  any,  arising  from  the  business  of  the  com- 
pany. In  the  course  of  said  business  the 
company  acquired  certain  shares  In  another 
company  called  the  Spanish  Minerals  Devel- 
opmmt  CcMnpany,  Ltd.,  which  later  went  Into 
liquidation  and  distributed  ito  assete  among 
Its  shareholders.  By  virtue  of  this  dlstilba- 
tion  the  Spanish  Prospecting  Company  re- 
ceived certain  shares,  and  also  certain  de- 
bentures of  another  corpwation  named  the 
Esperanza  Copper  &  Sulphur  Company. 
These  debentures  were  held  In  kind  until 
such  time  as  the  Spanish  Proq;)ecting  Com- 
pany went  into  voluntary  liquldaticm,  when 
the  question  arose  as  to  whether  these  were 
to  be  regarded  as  "profito"  from  which  the 
aforesaid  salaries  could  be  paid.  In  an  ex- 
tended and  luminous  discussion  of  the  sub- 
ject. Lord  Justice  Fletcher- Moulttm  says: 

"The  word  'profiti^  has  in  my  opinion  a  well- 
deSned  legal  meaning,  and  this  meaning  coin- 
cides with  the  fundamental  conception  of  profits 
in  general  parlance,  although  in  mercantile 
phraseology  the  word  ma;  at  times  bear  mean- 
ings indicated  by  the  special  context,  which 
differ  In  some  respects  from  this  fundamental 
signlficatton.  'Profits'  implies  a  comparison  be- 
tween the  state'  of  a  busmess  at  two  specific 
dates,  nsual^  separated  by  the  interval  of  a 
year,  ^e  fundamental  meaning  la  the  amount 
of  gain  made  during  the  year.  This  can  only  be 
ascertained  by  a  comparison  of  the  assets  of  the 
busness  at  the  two  dates.  For  practical  pur- 
poses these  assets,  in  calculating  profits,  most 
be  valued  and  not  merely  ennmemted." 

The  rule  announced  in  this  case  has  been 
followed  by  numerous  later  decisions  on  both 
sides  of  the  Atlantic;  notably  In  the  case  of 
Stein  T.  Strathmore  Worsted  Mills  Co.,  221 
Mass.  86,  108  N.  B.  1029,  wherein  It  was  held 
by  the  Supr^e  Court  of  Massachusetts  that, 
under  a  contract  whM%by  a  plaintiff  became 
the  defendant  company's  selling  agent  at  an 
annual  salary  and  also  a  perceuUge  on  net 
profits,  the  term  "net  profits'*  meant  the  dif- 
ference between  a  sum  made  up  at  the  end 
of  the  year  of  the  receipts  of  the  business 
and  of  the  value  of  the  stock,  materials,  ma- 
chinery, real  estate,  and  plant  on  band,  as 
compared  with  a  sum  embradug  all  similar 
Items  as  of  the  beginning  of  the  year.  The 
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following  cases  also  recognise  and  apply  the 
same  rule  for  tbe  estlmatioa  of  the  net  prof- 
Its  ot  business  advoitnres  ctf  tbe  diameter 
of  that  tn  wbidi  the  J.  Caneo  Company  was 
dileflr  engaged  during  the  period  of  tbe 
plaintiff's  connection  wltli  It  In  Che  capacity 
of  its  manager.  Heserre  t.  Andrews,  106 
Mass.  419;  Jones  t.  Darls,  48  N.  X  Eq.  403, 
21  Atl.  1006;  (layer  t.  Netbersole,  71  App. 
DlT.  888,  75  N.  Y.  Bum-  DOO. 

[1]  Tbe  Instant  case^  In  fact;  fumlsbes  a 
yet  strtHiger  reason  for  the  application  ot  the 
rule  than  that  supplied  by  some  of  tbe  fore- 
going cases,  since  the  oorporatlw  of  whidi 
tbe  plaintiff  berdn  was  mhni«er  was  essen- 
tially a  trading  corporation,  making  Its  main 
profits  In  the  bnyloK  sellli^,  ezdianglng,  and 
generally  handling  both  real  estate  and  pei^ 
sonal  properties  and  secnrittes,  investing,  oi- 
bandng,  and  turning  over  Its  capital  through 
the  process  of  dealii^  in  the  main  In  pnq^- 
ty  in  kind.  Whoi  tbe  agreonent  between  tbe 
parties  Is  looked  to  It  wlU  be  seen  that  this 
ftict  was  aivavontly  In  the  minds  of  those 
who  framed  it,  itfnce  it  Is  therein  iwovlded 
tliat  the  sum  wbldi  the  plaintiff  Is  to  be  paid 
for  his  serrlces  is  **a  sum  ot  uumej  in  gold 
coin  of  tbe  .United  States  equivalent  to  26% 
(tf  tlie  net  proflta  of  the  corporation.'*  The 
use  of  tbe  word  "equivalent"  in  this  connec- 
tt<ni  would  seon  to  quite  clearly  indicate 
that  tbe  net  looflts  of  the  corporatton  were 
not  to  be  altogether  oompreboided  in  terms 
of  a  mon^  residua  as  a  result  ot  tbe  bual* 
ness  of  the  year. 

[2]  In  ad^tlon  to  these  considerations  we 
are  ot  the  opinion  that  the  meaning  to  be 
given  the  term  "net  profits'*  as  onployed  by 
the  parties  to  this  contract,  if  tbe  same  be 
doubtful,  must  be  determined  in  scnne  meas- 
ure at  least  by  the  Interpretation  wtaidi  the 
parties  themsrives  placed  upon  it  during  the 
nearly  tea  years  of  the  conduct  of  tbe  busi- 
ness of  the  corporation  by  the  plaintiff  under 
this  contract.  The  evidence,  we  think,  shows 
clearly  that  upwi  several  occasions,  and  par- 
ticularly with  respect  to  certain  speclffc 
properties,  the  amount  to  which  the  plaintiff 
was  entitled  and  which  he  actually  received 
was  determined  by  a  onnparison  of  the  val- 
ues of  the  assets  of  tbe  corporation  in  bind 
at  different  periods  of  time  These  valuations 
and  the  assignment  to  the  plaintiff  of  his  one- 
fourth  interest  In  the  said  assets  and  proper- 
ties, based  thereon,  were,  we  think,  made 
fairly  and  openly,  and  with  the  knowledge 
and  acquiescence  of  the  various  members  ot 
the  Cuneo  family  interested  therein,  and, 
this  being  so,  we  think  it  sufficiently  appears 
that  the  parties  themselves  -have  placed  upon 
this  agreement  the  very  Interpretation  tn. 
practical  effect  whldi  the  fOregtdng  authori- 


ties would  indicate  to  be  Uw  pnHPor  one  as 
a  matter  of  law. 

[)]  Tbe  tartbw  oontentlui  of  tbe  aiqpel- 
lant  to  the  effect  that  tbe  action  the  di- 
rectors of  the  corporation  in  fixing  the  sum 
to  which  the  reqiondent  Qlannlni  was  en- 
titled, and  In  directing  the  issuance  of  tb» 
corporation  note  tbertfor  which  was  snbse- 
quoitly  paid,  must  be  held  vtdd  for  the  rea- 
son that  sudi  action  was  taken  at  a  maetlng 
attended  by  a  bare  majority  of  tbe  said 
board,  one  of  whose  members  making  up 
audi  majority  was  tbe  wife  of  said  respond- 
oit,  we  think  to  be  possessed  (tf  no  merit 
The  said  meeting  was  regularly  called  and 
held,  80  far  as  the  record  dlsdosea.  The 
wife  of  Mr.  Oiannlni  was  also  one  of  the 
shartiwlders  in  this  family  corporation, 
whose  interesto  as  sudk  would  be  advusely 
affected  by  tbe  a<tlon  of  tbe  'board  in  tbe . 
allowance  of  bis  claim.  She  was  not  directly 
or  beneficially  interested.  In  a  financial  senses 
in  tbe  result  <tf  tbe  actitm  ot  said  board  in 
the  aUowance  of  said  daim.  Tbe  mere  fact 
that  tbe  claimant  was  her  husband,  and  that 
the  amottiU  of  his  claim  If  allowed  and  paid 
would  work  an  aceretlai  of  the  community 
funds  of  tbe  spouses,  would  not.  In  our  oidnr 
Ion,  create  sucb  an  interest  in  tbe  wlf6  as. 
would  disqualify  her  trom  actli^  as  a  mon- 
ber  of  the  board  of  directors  of  the  oorpora- 
tlon.  None  of  the  cases  dted  by  the  appel- 
lant goes  BO  far,  and  we  are  satisfied  that  to 
uphold  tbe  view  of  the  appellant  In  this  re- 
gard, in  the  absence  of  any  showing  of  fraud 
would  be  to  create  an  altogether  too  narrow 
limitation  upon  the  powers  of  boards  of  di- 
rectors or  trustees  of  family  corporations  in 
which  very  frequently  like  dual  relations 
and  Intereste  exist.  In  the  instant  case 
there  Is  no  showing  of  any  kind  tending  In 
the  slightest  d^n^  to  disclose  any  sort  of 
misleading,  or  overreaching,  or  concealment, 
or  advantage,  or  fraud  of  any  kind  on  tbe 
part  of  the  respondent  in  respect  to  any  of 
the  transactions  In  the  course  of  hia  manage- 
ment of  the  properties  and  affairs  of  the 
family  corporation,  and  tbe  fact  that  this 
action  was  begun  and  has  been  prosecuted 
by  a  minority  stockholder  after  a  refusal  on 
tbe  part  of  the  directors  to  reconsider  their 
action,  or  to  themselves  institute  tbe  same, 
would  serve  to.  Indicate  that  the  majority  of 
the  stockholders  do  not  wish  the  action  of 
the  directors  In  the  premises  overturned. 

The  foregoing  being  our  view  of  the  law 
and  the  facte  of  this  case,  it  follows  that  the 
Judgment  berdn  should  be  affirmed.  It  is 
so  ordered. 

We  ooncur:  WASTB,  P.  J.;  KBBRI- 
OAN.  J. 
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(District  Court  of  Appeal,  Birrt  District,  Divi- 
sion 1,  California.  March  19,  1919.  Re- 
bearins  Denied  April  17.  1919;  Denied  hj 
Supreme  Ccturt  Mar  ISt  1919.) 

1.  DivoBCz  4=»286  —  Pbopkbtt  or  Pabtiws  — 
Action  of  Rbobitbb— Right  to  Couplain. 

A  divorced  btubaiid  to  vhoae  wife  certain 
of  his  property  has  been  assigned  and  receiver 
appointed  to  sell  other  property  as  community 
property  Is  not  injured  by  the  receiver's  action 
fn  selling  certain  property  not  belonsing  to  ei- 
ther BpouM,  but  to  a  itranger  to  tbe  divorce  ac- 
tion. 

2.  DivoBCK  ^»267— Pbopkbtt  ov  Pabtixs— 
Fee  or  Attobnbt  fob  Rbcbivbb— Authobitt 
of  Cocbt. 

The  court  which  granted  divorce  to  a  wife 
bad  authority  to  make  an  order  for  payment  of 
counsel  fees  to  the  attorn^  of  the  receiver  ap- 
pointed to  make  aale  of  the  ittopertr  awarded 
tbe  wife. 

8.  Appbal  and  Bbbob  «=>705  —  QuEsrsoNa 
Revibwabus—Absencb  of  Evidbncb. 
Where  appellant  from  order  settling  the  ac- 
count of  the  receiver  in  his  wife's  divorce  suit 
as  to  certain  items  fails  to  bring  np  the  evldmoe 
concerning  them,  the  appellate  court  cannot 
view  the  action  of  the  trial  court  thereon. 

4.  Appeal  and  Bbbob  <s=3>1024(1)— Review- 
Findings  ON  CONFLICnNQ  EVIDENCE. 
Where  the  action  of  the  court  concerning 
certain  items  of  the  account  of  the  receiver  in  a 
wife's  divorce  suit  was  taken  on  a  conSict  of  evi- 
dence as  to  aueh  items,  tbe  eoncloalon  of  the 
trial  court  may  not  be  reviewed  on  tbe  husband's 
appeal  from  order  settling  tbe  receiv^'s  account, 

6.  DivoBCB  «=3266— Pbopbbtt  of  Pabties— 
Status  as  Separatb  Pbopebtt  —  Bxs  Ad* 

JUDICATA. 

Where,  In  a  wife's  divorce  action,  it  was 
determined  diat  items  of  property  awarded  her 
and  sQbseq'nently  sold  by  a  receiver  were  com- 
munity property,  after  riz  months  had  elapsed 
after  such  determination  by  Interlocutory  decree 
tbe  status  of  the  property  was  res  adjudicata, 
and  not  open  to  further  atta<^  by  the  husband 
by  objection  to  the  receiver's  account,  since  an 
interlocutory  decree  becomes  final  as  to  disposi- 
tion of  property  after  expiration  of  the  rix 
months  from  its  entry  within  which  appeal  may 
be  taken. 

Ai^Mal  from  Superior  Court,  Santa  Clara 
County;  J.  B.  Welch,  Judge. 

Action  for  divorce  by  Caroline  L.  Scarpa 
against  Joseph  Scarpa,  wherein  decree  for 
plalntifF  appointed  Wllllnni  P.  Wrl^t  re- 
ceiver to  take  charge  and  make  sale  of  the 
s^arate  property  assigned  plaintiff.  From 
an  order  settling  the  receiver's  final  ac- 
count, defendant  appeals.  Affirmed. 

Jos.  Scarpa  and  Geo.  D.  Collins,  Jr.,  of 
Sap  Francisco,  for  appellant 
Louis  Oueal,  of  San  Jose,  for  respondent 


KERRIGAN,  J.  Tbia  la  an  appeal  twin 
an  ord^  settling  the  final  account  of  a  re- 
ceiver. Tbe  proceeding  springs  from  an  ac- 
tion for  dlTorce  instituted  by  the  plalnlKf, 
Caroline  L.  Scarpa,  against  the  defendant, 
Jos^ta  Scarpa,  in  which  the  trial  court  on 
November  1,  1916,  granted  the  plaintiff  an 
interlocutory  decree  of  divorce  upwk  tbe 
ground  of  adultery,  and  in  that  decree  tbe 
court  directed  that  the  homestead  of.  tbe 
parties,  together  with  certain  belongings 
found  to  be  tbe  separate  property  of  the 
plaintiff,  be  assigned  absolutely  to  her,  and 
that  tbe  community  propnty  of  tbe  parties 
be  assigned  fliree-fourthB  to  the  plaintiff  and 
one-fourth  to  tbe  defendant.  In  the  decree 
William  P.  WMght  was  appointed  reoeiver  to 
take  charge  and  make  the  sale  of  tbe  prop- 
erty. Be  qualified  and  entered  upon  tbe 
discharge  of  his  duties,  and  on  October  17, 
1917,  he  filed  bis  report  and  account  Ex- 
ceptions were  filed  thereto,  and  after  notice 
and  hearii^  the  account  was  settled  on  No- 
vember 6, 1917.  The  appeal  is  from  this  de- 
cree of  settlement 

[tl  Defendant  objects  to  the  action  of  the 
receiver  In  selling  two  cows,  claiming  that 
they  were  neither  community  property  nor 
separate  property  of  eltber  spouse,  but  be- 
longed to  a  stranger  to  tbe  action.  There  is 
evidence  in  the  record  which  sustains  the 
finding  of  tbe  cotirt  Implied  from  its  ap- 
proval of  tbe  sale  that  these  animals  were 
legitimately  tbe  subject  of  the  receiver's  ac* 
tlMi.  On  the  other  hand.  If  tbe  defendant's 
contention  as  to  their  ownership  be  correct 
it  is  apparent  that  he  Is  not  injured  by  the 
action  of  the  receiver  to  whicb  be  objects. 

[2]  Defendant  also  takes  exception  to  thfe 
amount  of  tbe  fee  allowed  to  the  receiver's 
attorn^.  Tbe  court,  of  course,  had  author- 
ity to  make  an  order  for  the  payment  In 
question,  and  we  find  nothing  in  the  record 
that  tends  to  show  an  abuse  of  tbe  court's 
discretion  In  this  respect 

[3]  It  appears  that  several  of  the  Items 
of  the  account  here  objected  to  had  been  the 
subject  of  a  separate  hearing  In  the  course  of 
the  action,  but  however  that  may  be.  the  ap- 
pellant as  to  these  items  has  failed  to  bring 
up  the  evidence  concerning  them,  which  pre- 
vents this  court  from  reviewing  the  action 
of  the  trial  court  thereon.  \ 

[4]  Tbe  remaining  objections  may  be  di- 
vided into  two  groups.  As  to  one  of  them 
It  mast  be  held  that  the  action  of  the  court 
concerning  the  items  complained  of  was  tak- 
en upon  a  conflict  of  evidence.  As  to  these 
items,  therefore,  the  conclusion  of  tbe  trial 
court  may  not  be  reviewed  here. 

[6]  The  other  group  of  objections  is  based 
upon  tbe  contention  that  the  items  of  prop- 
erty sold  were  not  community  property. 
The  answer  to  this  Is  that  the  matter  was 
determined  adversely  to  appellant's  position 
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upon  die  trial  of  the  divorce  action,  and.  as 
more  than  six  months  had  elapsed  after  such 
determination  by  the  Interlocatory  decree  !)&• 
fore  the  objectloDs  to  the  account  were  filed, 
the  status  of  this  property  was  res  adjudl- 
cata,  and  thus  not  open  to  further  attack. 
In  a  proceeding  in  divorce  the  ooort  has 
Jnrfadlctton  to  adjw^  the  diaracter  of  any 
property  claimed  to  be  communis  prop^ty, 
and,  having  done  so  In  an  action  between 
these  partiesi,  the  question  upon  the  settle- 
ment of  this  account  was  no  longer  open. 
Huneke  r.  Bun^e,  12  Gal.  App.  203,  107 
Pac  181 ;  Allen  t.  Allen.  169  Gal.  107,  113 
Pac;  160.  An  Interlocutory  dea«e  becomes 
final  aa  to  all  dispositions  of  n^eoperty  made 
therein  after  the  expiration  of  six  months 
from  the  entry  thereof,  within  which  an  ap- 
peal may  be  taken  therefrom.  Perelra  r. 
Perelra.  166  CaL  1.  103  Pac.  488,  23  L.  R. 
A.  (N.  S.)  880, 134  Am.  St  Bep.  107 ;  Huneke 
T.  Huneke^  snpra ;  Allen  Alloi,  supra. 
The  order  is  afflrmed. 

We  concur:  WASTE,  P.  J.;  RICH- 
ARDS, J. 


(40  Cal.  App.  W 

BTTPBBD  T.  HUNTER  et  iL   (<S.r.  2400. 
lii  A.  8268.) 

<EHstrIct  Gonrt  of  Appeal,  Second  District.  Divl- 
Bion  1,  California.  F«b.  20.  1919.  On  B«- 
hearing  in  Supreme  Conrt  In  Bank,  April 

28,  1919.) 

On  Rehearing  in  Sapreme  Court. 

JUDOURT  4=»2S1(1)— COIfrOaHTT  TO  PUAD- 
ZMOfl  AND  iBSnU. 

In  an  action  for  money  had  and  received, 
where  the  answer  admitted  the  receipt  of  the 
none;  and  set  up  affirmative  matters  in  defense, 
the  jadgment  based  upon  findings  adverse  to 
the  defendant  as  to  the  affirmattve  matters  Is  a 
jadgment  upon  a  cause  of  ectioa  set  forth  in  the 
complaint,  and  not  apon  one  whidk  appears  ior 
the  first  time  in  the  answer. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County ;  John  M.  Tork,  Judge. 

Action  by  Catherine  fL  Ruperd  against 
,  Joseph  G.  Hunter  and  Anna  S.  Hunter.  From 
an  adverse  Judgment,  the  first-named  defend- 
ant appeala  Affirmed  In  the  District  Court 
of  Aiq^eal,  and  rehearing  denied  in  the  Su- 
pr^e  Court 

George  W.  Perkins,  of  Los  Angeles  and 

C.  F.  Holland,  for  appellant 

Alfred  H.  McAdoo  and  Duke  Btaae,  botii 
of  Los  Angeles,  for  respondent 

CONBBT,  P.  J.  The  defendant  Jos^  C. 
Banter  appeals  from  the  judgment  Tlie 
complaint  is  In  three  counts,  but  for  the 


purpose  of  considering  the  omtentlcmB  made 
by  appellant  it  wlU  be  sufficient  to  refw  to 
the  first  cause  of  acticm.  together  with  the 
answer  thereto  and  the  findings  of  the  court 
TbB  complaint  alleges  that  on  or  about  Au- 
gust 10. 1912,  the  defaidants,  In  oonslderatloiL 
of  the  sum  of  $2,000  received  by  them  and  in 
evidence  of  said  indebtedness,  executed  their 
3&^y  note  to  the  plaintiff  for  ttie  sum  of 
$2,000;  Chat,  after  crediting  payments  mad^ 
there  ronalned  due  and  unpaid  the  sum  ot 
$1,907.42.  The  answer  of  appellant  denied 
the  excutioD  of  the  note,  bat  admitted  that  on 
August  10.  1912.  he  received  from  plaintiff 
the  sum  of  $2,000.  The  answer  then  aUeged 
as  follows: 

"Allegee:  That  for  more  than  seven  years  last 
past,  defmdant  Joseph  C  Hunter  has  acted  aa 
bashiess  agent  and  advisor  for  this  plaintiff,  and 
that  during  all  of  said  seven  years  defendant 
Joseph  C.  Hunter  haa  attended  to  the  investing 
and  loaning  of  plaintiff's  money.  That  said  sum 
of  $2,000  was  received  by  defendant  Joseph  C. 
Hunter  from  this  plaintiff  for  the  purpose  of 
investing  said  sum  of  $2,000  for  the  benefit  ot 
this  plaintiff.  That  said  sum  of  $2,000  was  so 
invested  by  d^endant  Joseph  O.  Honter  at  the 
special  Instance  and  request  of  this  plaintiff. 
Thnt  said  sum  of  $2^000  was  ts  be  returned  to 
plaintiff  at  such  times  and  tn  such  msnner  as 
said  investments  shoold  allow  or  natare.** 

The  answer  further  allied  that  this  de- 
f«idant  has  advanced  to  plaintiff  the  sum  of 
$X568.03  for  and  on  account  of  said  sum  of 
$2,000. 

The  findings  of  the  court  are  silent  upon  the 
subject  of  the  execution  of  the  note  or  the 
nonpayment  tbereol  The  court  did  find, 
however,  that — 

"On  or  about  Aogost  10,  1912,  the  defendant 
Joseph  O.  Hunter  received  of  plaintiff  the  sum 
of  two  thousand  ($2,000.0(9  dollars  nnder  an 
express  agreement  between  plaintiff  and  said 
defendants  for  the  purpose  of  investing  the  same 
for  the  benefit  of  the  plaintiff,  and  it  was  agreed 
between  plaintiff  and  said  defendant  that  said 
aum  of  ^000  was  to  be  havested  at  two  (2%) 
pet  cent  a  month  and  said  defendant  should  pay 
the  plainUfl  one  (1%)  per  cent  a  month  while 
said  money  was  so  retained  by  him ;  and  It  was 
furthor  agreed  between  plaintiff  and  said  de- 
fendant that  said  sum  was  to  be  returned  to 
plaintiff  on  thirty  (30)  days'  notice  from  plain- 
tiff to  said  defendant  And  the  court  finds  that 
the  plaintiff  demanded  the  return  of  said  moneys 
and  an  accounting  thereof  more  than  thirty  days 
before  bringing  this  action;  but  that  the  said 
defendant  1ms  never  rendered  to  the  idaintiB  an 
accounting  fbr  said  mtmcys  and  has  refused  to 
return  s^  moneys  to  the  plaintU^  except  the 
aum  of  one  hundred  fifty  ($160.0(9  doUan." 

The  oourt  further  found  that  the  defendant 
has  never  repudiated  Bald  trust  agreement 
and  the  statute  of  limitations  had  not  begun 
to  run  prior  to  filing  this  action;  that  It  Is 
not  true  that  the  defendant  Joeeph  O.  Hunter 
has  advanced  to  plaintiff  the  sum  of  $1,668.03 
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«L  acconnt  of  said  sam  of  f 2,000;  and  in 
trutti  and  In  fact  said  defendant  has  only  ad- 
raneed  on  said  $2,000  the  sum  of  9150  and 
the  sum  of  $33&97,  the  latter  Items  being 
advanced  from  time  to  time  as  interest  pay- 
ments. Based  on  the  foregoing  findings,  the 
court  awarded  Judgment  to  plaintlir  against 
the  defendant  Joseph  O.  Hunter  In  the  sum 
of  12.000,  with  interest  thereon  at  the  rate  of 
1  pef  c«iL  a  month  from  August  10,  1912, 
until  date  of  Judgment,  less  credlto  allowed 
In  accordance  with  the  findings. 

The  record  couslsts  of  the  Judgmoit  roll 
and  a  hUl  of  exceptions.  The  bill  of  excep- 
tions contains  a  notice  of  intention  to  more 
for  a  new  trial,  with  a  statement  showing 
that  the  motlm  for  new  trial  was  duly  pre- 
sented and  the  motion  denied.  The  grounds 
of  the  moti<m  for  new  trial  included  a  state- 
ment "that  said  dedslon  is  against  law." 
The  SUl  of  exertions  does  not  contain  any 
of  the  eridoice  received,  or  any  of  the  mUngs 
of  the  court  ttiere<»i. 

Appellant  c(mtend8  that  the  dedsUm  was 
against  law,  in  this,  that  Oe  court  Allied  to 
make  findings  of  tact  upon  the  issues  present* 
ed  fay  the  complaint,  "bnt  Instead  lias  found 
In  favor  of  {datntifF  ca  an  mtlr^  different 
cause  of  action  than  tiiat  presented  by  the 
XAeadings,  while  the  findings  are  silent  as  to 
the  real  issues  of  the  case."  mie  facte  ap- 
pear to  be,  however,  as  we  may  Uifer  from  the 
findings,  that  the  case  was  tried  upon  the 
afflnnaUvfa  Issues  tendered  by  the  answ^, 
whidi  showed  that  the  d^endant  had  re- 
ceived the  sum  of  12,000  from  the  plaintifl 
In  trust  for  stated  purposes,  but  alleged  that 
neafly  $1,600  thereof  bad  been  returned. 
Presumably  in  aco«dance  with  the  evidoice 
produced  at  the  trial,  the  court  found  that  a 
very  much  smaller  sum  had  been  returned, 
and  rendered  Judgment  for  the  actual  bal- 
ance remaining  In  defendant's  hands.  So  far 
as  the  record  shows,  it  may  be  that  no  evi- 
dence concerning  the  execution  of  the  note 
was  received  at  the  trial,  and  it  may  be 
assumed  that  audi  note  was  not  executed. 
If  the  defoidant  had  rested  upon  his  denial 
with  respect  to  the  note,  perhaps  that  wonld 
have  been  snffldent  to  dlQK>fie  of  the  action 
in  his  favor,  leaving  the  plaintiff  free  -  to 
maintain  another  action  upon  defendant's  In- 
debtedness to  her.  Since  the  defendant  chose 
to  anticipate  such  a  proceeding  by  an  affirma- 
tive stetement  of  facts  raising  the  actual 
issues  of  the  case,  we  cannot  see  that  he  Is  In 
a  pmitlon  to  complain  of  the  result  at  this 
time.  Presumably  he  permitted  the  court, 
without  objection  on  his  part,  to  try  and  de- 
twmlne  the  controversy,  as  se«ns  to  have 
been  done.  The  answer,  while  denying  the 
execution  of  the  note,  asserted  that  this  de- 
fendant received  the  plalntliTs  money  at  the 
time  stated  in  the  complaint,  but  alleged  that 
It  was  received  for  the  purpose  investing 
the  same  in  loans  for  the  benefit  of  the  plahi- 


tiff,  and  that  those  loans  were  made.  The 
answer  did  not  deny  that  an  of  those  loans 
had  been  repaid  to  the  defendant  The  real 
questltm  at  issue  seems  to  have  been  with  re- 
spect to  the  amount  that  had  been  repaid  by 
appellant  to  iflalntlff.  On  that  issue  we 
must  assume  that  the  findings  of  ftict  are  In 
accordance  with  the  evidence.  The  conclu- 
sion at  which  we  have  arrived  In  this  matter 
is  in  harmony  with  the  opinion  of  the  Third 
District  Court  of  Appeal  as  steted  in  Boyle  v. 
Coast  Improvement  Co.,  27  Cal.  App.  714,  151 
Pac  25;  and  Slaughter  t.  Goldberg,  Bowen  & 
Co..  26  CaL  App.  S18,  147  Pac.  90.  In  each 
of  those  cases  the  Supreme  Court  denied  an 
application  for  a  rtiiearing.  Aa  was  cald  In 
the  Slai^hter  Case: 

"It  seema  to  us  that  the  reformed  procedure 
would  receive  a  decided  shock  if  a  defendant 
should  b«  permitted  to  itaod  by  and  without 
objection  allow  an  issoe  to  be  tried  as  thoagh 
properly  presented  by  the  plea^ngs  and  on  ap- 
peal escape  the  consequences  by  claiming  that 
the  complaint  failed  to  present  sudi  Issue." 

It  has  been  held  directly  that  where  an 
answer  raises  an  issue  not  presented  by  the 
complaint,  and  upon  which  a  Judgment  might 
be  based,  such  pleadings  are  a  suffldoit  basis 
for  the  Judgment  Grangers'  Union  v.  Ashe, 
12  OaL  App.  757.  108  Pac.  633.  See,  also, 
Atmer  DoUe  Co.  v.  Keystone,  etc,  Co.,  14S 
Cal.  490,  78  Pac  1060;  Vance  t.  Anderson, 
lis  Cal.  632, 45  Pac  816. 

The  Judgment  is  afibmed. 

We  concur:  SHAW,  J.;  JAMBS,  J. 

On  Behearing  In  Supreme  Court 

PER  CURIAM.  The  opinion  of  the  Dis- 
trict Court  of  Appeal  may  possibly  be  taken 
as  holding  that  a  Judgment  for  plalntlCT  may 
be  sustetned  upon  findings  adverse  to  the 
defaidant  upon  afflrmative  allegations  of  the 
answer,  although  the  cause  of  action  to  which 
such  allegaUons  and  findings  are  responsive 
is  not  one  set  up  in  the  complaint  If  this 
is  the  construction  to  be  put  on  the  oplolop, 
we  are  not  willing  to  concur  without  further 
consideration.  But  iu  fact  this  questltm  is 
not  Involved.  The  complaint  as  amended  la  In 
reality  one  for  money  had  and  received.  TSe 
answer  admitted  the  receipt  of  the  money  and 
set  up  affirmative  matters  In  defense,  and  to 
these  last-mentioned  matters  the  findings  are 
re^nsive.  The  Judgment  upon  these  find- 
ings is  therefore  a  Judgment  upon  a  cause  of 
action  set  forth  in  the  complaint  and  not 
upon  one  which  appears  for  the  first  time  in 
the  answer.  A  hearing  in  this  court  is,  there- 
fore^ denied. 

OLNBY,  SHAW.  MBLVIN,  LAWDOR, 
WILBUR,  and  LBNNON,  JJ.,  concur. 

ANGELLOTTI,  C.  concurs  In  the  OTder 
denying  a  hearing. 
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(40  CaI.  App.  ttT) 

SMITH  T.  HBBKAN  et  ox;   (Or.  2661) 

(District  Court  of  Appeal.  Tint  District,  DI- 
visloii  1,  California.    March  8,  1919.  Be- 
hearlns  Desled  April  7.  1919.) 

1.  BzLU  AND  Notes  ^139(3)  —  Husband 

AND  Win  *=»171(3)— COWSIDEBATION— Bl- 
TEN8J0K  or  Time— MOBTOAOK-NOTB. 
Wbere  time  in  which  to  pay  original  indeht> 
edoesB  contracted  by  husband  and  secured  b; 
mortgage  on  property  subsequently  deeded  by 
bim  to  his  wife  was  extended  from  time  to  time, 
there  was  a  safBdent  consideratioo  to  sup- 
port fansband'a  promise  upon  new  note  and 
mortgage  given  tv  the  wife  ocmtemporaneonflly 
with  the  execution  of  the  note  on  prtq^ertr  con- 
veyed to  her. 

2.  HTJ6BAND    AND    WtTE  «S=»171(10)— MOBT- 

OAOB  ON  Sepabatb  Pkopbbtt  OF  Win— 

ABILITT  AS  SDBBTT. 

Where  husband  conveyed  to  bis  wife  prop- 
erty mortgaged  to  secure  his  indebtedness,  and 
thereafter  gare  new  note  for  remaining  part  of 
indebtedness,  and  he  and  the  wife  executed  a 
Mortgage  on  the  property  to  secure  the  note, 
the  wife's  status  was  that  d  surety  tm  the  ha»- 

bSDd. 

Appeal  from  Superior  Courts  City  and 
CoiiDtT  of  San  Francisco;  Bernard  J.  Flood, 
Judge. 

A(^on  by  Alice  Smltb  agalust  M.  H.  Her- 
nan  and  Lillle  B.  Hernan;  From  the  de- 
cree rendered,  defendant  last  named  appeals. 
Affirmed. 

J.  Early  Craig,  of  San  Frandsco,  for  ap- 
pelant 

Oerald  G.  Halsey  and  O.  Harold  Caulfleld,. 
botb  of  San  Francisco,  for  respondent. 

WASTE,  P.  J.  This  Is  an  appeal  by  the 
defendant  Ullle  B.  Heman  from  a  decree 
fbrecloslDg  a  mortgage.  The  original  indebt- 
edness was  contracted  1^  defendant  M.  H. 
Heman,  and  secured  by  a  mortgage  of  com- 
munity property  executed  by  him  alone.  Snt^ 
seqnently  said  Heman  deeded  the  property 
to  UlUe  B.  Hernan,  who  was  and  Is  his  wife. 
The  indebtedness,  being  extended  from  time 
to  time,  was  reduced  to  C1,17S,  and  defend- 
ant M.  H.  Heman  executed  to  plaintiff  his 
promissory  note  for  that  amount,  to  secure 
which  botb  defendants  executed  and  deliv- 
ered to  plalntift  a  mortgage  of  the  same  prop- 
erty described  in  the  original  mortgage  and 


in  the  deed  from  M.  H.  Heman  to  his  wife, 
and  then  separately  owned  by  her. 

The  note  was  not  paid  when  It  became  due 
and  this  action  was  instituted,  resulting  in 
the  decree  complained  of  by  appellant 

Appellant  attacks  the  finding  of  the  court 
that  the  "mortgage  was  made,  executed  and 
delivered  by  defendants  SL  H.  Heman  and 
Ullle  B.  Heman,  his  wife,  to  plalntifT  op  the 
5th  day  of  December,  1913,  at  the  time  of  the 
execution  and  delivery  of  the  promissory 
note"  (executed  by  plaintiff  M.  H.  Heman 
alone)  "described  in  plalntifTs  complaint, 
a'nd  as  part  of  the  same  transaction,  and  for 
the  purpose  of  securing  the  payment  of  said 
promissory  note  according  to  the  terms  there- 
of." This  finding  was  made  In  response  to 
the  Issues  squarely  pres^ted  by  the  plead- 
ings, particularly  the  denials  and  aflSrma- 
tlve  allegations  of  appellant's  answer,  and  Is 
strictly  In  accord  with  the  testimony  of  all 
the  witnesses  for  both  plaintiff  and  defend- 
ants.   It  will  therefore  not  be  disturbed. 

[1.2]  The  original  Indebtedness  and  the 
various  extenslona  of  time  granted  defend- 
ant in  which  to  pay  the  same  furnished  a 
valuable  consideration  to  defendant  M.  H. 
Hernan  for  the  note  and  mortgage.  Hum- 
boldt Savings  &  Loan  Sodety  t.  Dowd,  137 
Cal.  408,  412,  70  Pac.  274;  Whelan  v.  Swain, 
132  Cal.  389,  391,  64  Pac.  660.  As  the  con- 
sideration was  suflSclent  to  support  the  prom- 
ise of  the  husband  upon  the  new  note  It  was 
sufficient  to  support  the  mortgage  given  by 
the  wife  contemporaneously  with  the  execu- 
tion of  the  fiote.  The  debt  not  being  her  own. 
and  the  property  being  her  separate  property, 
she  stands  as  surety  for  the  husband  for  the 
payment  of  the  debt  McDonald  t.  Bandall. 
139  Cal.  246,  72  Pac.  997;  Burhle  t.  Levy,  70 
CaL  250,  11  Pac.  643;  Rohrbacker  v.  Altken, 
146  Cal.  489,  78  Pac.  1054;  Farmers'  &  Mer- 
chants'  Bank  v.  De  Shorb,  137  CaL  893,  70 
Pac.  771. 

On  the  trial  of  the  case,  counsel  for  plain- 
tiff and  the  court  were  of  the  opinion  tliat 
the  mortgage  provided  for  and  by  Its  terms 
secured  the  expense  of  a  search  of  title  firior 
to  foreclosure  proceedings.  There  Is  no  sach 
provision  In  the  mortgage. 

The  court  below  is  directed  to  modify  the 
judgment  'by  deducting  therefrom  the  item 
of  $25  allowed  for  search  of  title,  and  as 
so  modified. the  Judgment  win  stand  affirmed. 

Wie  concur:  KBBBIGAN,  J. ;  BIOH- 
ABD3,  J. 
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the  exercise  of  the  jurisdiction  tA  the  board  to 
hear  and  determine  natter  before  it. 


(w  CftL  App.  sot) 

H.  &  W.  PIERCE,  Inc.,  v.  SANTA  BARBA- 
RA COUNTY.    (CiT.  2866.) 


(District  Court  of  Appeal.  Second  District, 
iMvision  2.  California.    March  17.  1919.) 

1.  TAXATIOn   «S>489-lNCItEASB    OV  ASBESS- 

iiBin>— BoABD  or  Equauzation— Rbcobd. 
ITpm  proceedings  by  board  of  equalization 
to  Increase  assessor'a  valuation  of  property, 
there  being  no  requirement  as  to  taking  down 
the  evidence  at  the  bearing  or  of  bill  of  excep- 
tions to  rulings  of  the  board,  a  court  will  deter- 
mine (be  board's  action  by  inspection  of  the  rec- 
ord, in  absence  of  fraud  or  aboae  of  power. 

2.  Taxation  »sa!l90  —  Hbaxino  Bbvose 

BOABD  OF  EqUAUZATZOET— OBDXB  (H*  BOARO 
— CONCLtlSlTBnKBS. 

Order  of  board  tit  equalisation,  increasinc. 
asswBor'a  valuaUon  of  proper^,  reciting  that 
evidence  was  talcen  at  the  hearing,  is  conclusive 
as  to  the  sufficiency  of  the  evidence  to  support 
the  increase  in  valnation. 

8.  Taxation  ^»400— Boabd  or  Eottaliza- 
xzoN— Incbeabb  or  Vaz.vation. 
Order  of  board  of  equallzatimi,  Increasing 
assessor's  valnation  of  property,  is  conclusive 
as  to  jurisdictional  facts,  unless  the  contrary 
appears  from  the  record. 

4.  Taxation  «:a494(l)  —  Valuation  -~  Rx- 

VIEW   BT  OOUBTS— iBBBOITUBmBS. 

Equity  will  not  Inquire  into  irregularities 
nor  reverse  questions  of  valnation,  unless  the 
valuatioa  is  so  grossly  excessive  as  to  be  Incon- 
sistent with  an  exercise  of  honest  judgment,  or 
so  unequal  end  discriminating  aa  to  vifdate  the 
fundamental  law  of  the  land. 

6.  Taxation  4=»537— Rbootebt  or  Tax  Paid 
— Void  Asbkssubht— Uobal  Oblxoahon. 
In  proceedings  to  recover  taxes  paid  under 
protest  under  Pol.  Code,  {  3819,  tax  will  not 
be  revoked  on  accbunt  of  some  technical  defect 
rendering  assessmeDt  void,  where  there  Is  a 
moral  obligation  to  pay  tbe  tax. 

6.  Taxation  «ss>814(D  —  AonoN  to  Sbt 
Aside  Tax  Deed— Ihtauditt  or  Asbess- 

HKNT— MoBAL  OBLIOATION  TO  PAT  TaX. 

In  proceedings  to  set  aside  tax  deed,  tax 
wilt  not  be  revoked  because  of  technical  defect 
invalidating  assessment,  where  there  is  a  moral 
obligation  to  pay  th«  tax. 

7.  Taxation  ^»84S  —  Valxiation  —  Stock 
Ranch. 

In  valuing  land  used  aa  stock  ranch,  all 
the  capabilities  or  uses  to  whidi  the  land  is 
adopted  should  be  considered,  and  not  merely 
rental  being  received  for  use  of  land  as  stock 
ranch. 

8.  Taxation  «=»460— Valuation— Boabd  or 

BQUAUZAnON    —    XnOBBABINO  ASBBaSOB'B 

Valuation. 
Board  of  equalizatioD's  order,  increasing 
assessor's  valuation,  is  not  void  because  of 
board's  refusal  to  restrict  itself  in  valuing  ivop- 
erty  to  the  conwderation  of  rental  received  for 
land;  such  refusal,  if  error,  being  committed  in 


9.  Taxation  «=»490— Boabd  or  Equalixa' 

TION— CONCLUaiVENBSB  OE  ObDEB. 

In  view  of  Pol.  Code,  |  3672  et  seq.,  where 
it  appears  that  evidence  was  taken  by  board  of 
equalization  at  hearing  at  whidi  it  increased  an 
assessor's  viduatimi,  the  decisiMi  of  the  board 
ralring  the  assessment  is.  In  absence  of  fraud, 
valid  and  conclusive  <ai  tJbe  eomts. 

10.  Taxation  a-jtOO  Boabp  or  Bquauza- 
noN— Incbeau  or  Abszbbob's  Valuatiou— 
SumciBNOT  or  Obdeb. 

Board  of  eqoalisatlon'a  order,  raising  bia 
assessment  on  parcels  of  real  estate  to  certain 
sum,  after  notice  to  owner  under  PoL  Code,  { 
3673,  without  designating  in  figures  tbe  exact 
amount  of  increase  for  each  parcel,  is  sufficient, 
in  view  of  Civ.  Code,  S  3538;  tbe  amount  of 
increase  of  each  parcel  being  simply  a  matter 
of  calculation. 

11.  Taxation  «=»428  —  Assessment  Boll— 

DOLLAB  MaEKS— PUKCTOATION. 
OmissioQ  of  dollar  marks  and  punctuation 
in  their  proper  places  on  the  assessment  roll 
was  not  misleading  to  taxpayer,  where  it  had 
luiowledge  of  the  exact  amount,  as  evidenced  by 
proceedings  under  PoL  Code,  f  3819,  In  which 
it  asked  for  the  exact  amount  which  it  daims 
was  paid  in  excess  to  that  which  It  cmtends 
should  have  been  paid. 

Appeal  from  Superior  Court,  Santa  Bar* 
bara  County;  S.  E.  Crow,  Ju<^ 

Action  by  H.  &  W.  Pierce,  Incoip(H«ted, 
against  the  County  of  Santa  Barbara.  From 
Judgmoit  and  an  order,  ptalotUt  aiweals. 
Aflnued. 

Ptllsbury,  Madison  ft  Sutro,  of  San  Fran- 
cisco, and  R.  B.  Ganfi^  of  Santa  Barbara, 
for  appellant 

V.  8.  Webb,  Atty.  Gen.  (T.  R.  Fioley,  Dlst, 
Atty^  of  Santa  Maria,  and  E.  W.  Squler,  of 
Santa  Barbara),  for  respondent 

THOMAS,  J.  This  action  Is  brongbt  by 
plaintiff  to  recover  taxes  paid  under  protest 
as  provided  by  section  3819,  Political  Code. 

It  is  ooDtended  by  plaintlfT,  the  appellant 
here,  and  admitted  by  respondent  In  Its  brief 
(althousb  this  contention  was  denied  In  the 
trial  court)  that  this  action  being  brought 
tmder  said  section  plaintlCT  was  required  to 
present  no  claim  or  demand  for  taxes  so 
paid  to  the  board  of  supervisors,  and  that 
the  ruling  of  the  trial  court  in  sustaining 
plaintiff's  demurrer  to  this  at&rmatlve  de- 
fense, numbered  "Tblrd"  In  tbe  answer,  was 
proper.  In  view,  therefore,  of  this  condi- 
tion of  the  record,  appellant's  first  point  may 
be  deemed  disposed  ot  As  to  this  disposi- 
tion, however,  of  that  point,  as  between  the 
parties  themselves,  we  express  no  opinion 
favorable  or  adverse  thereto. 

It  Is  urged  by  appellant  that  "a  board  of 
eqnallBatlm)  cannot  dutnge  an  assessor's  val- 
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uation  of  property  for  purposes  ot  taxation 
without  erldence  authorizing  them  to  do  ao." 
This  is  conceded  by  respondent ;  but  in  that 
coDcesslon  respondent  insists  that,  "after 
hearing  evidrace  iKariiig  upon  the  matter, 
said  board  has  such  Jurisdiction." 

Nothing  in  the  complaint  here  appears 
from  which  fraud  or  abuse  of  discretion  may 
be  imputed  to  either  the  assessor  or  the 
board  of  equalization. 

It  is  contended  by  appelant  that  "there 
was  no  evidence  b^ore  the  board  In  this 
case  authorizing  the  Increase  ordered,"  and 
that  "there  was  not  sufficient  evldMice  before 
the  board  here  to  authorize  the  Increase  or- 
dered." In  this  we  are  unable  to  agree 
with  appelant  There  is  no  merit  In  this 
contention.  Hie  record  discloses  that  the 
minutes  of  the  board  of  supervisors  bear- 
ing on  this  matter  show  on  their  face  that 
on  July  25,  1912,  when  the  matter  of  rais- 
ing the  assessment  came  on  to  be  heard, 
"the  following  witnesses  were  sworn  and  ex- 
amined: I.  W.  Stewart,  Thos.  NudcoUs, 
John  Roupp,  and  Clio  L.  Lloyd,  county  as- 
sessor." Indeed,  from  the  condusire  char- 
acter of  the  board's  order,  it  Is  clear  that 
evidence  was  introduced  before  the  board 
which.  If  believed  by  them — as  it  obviously 
was — was  sufficient  to  justify  the  making 
of  and  to  support  the  order.  Farmers'  & 
Merchants'  Bank  t.  Board  of  EquaUzatioOt 
97  Cal.  318,  32  Pac.  812. 

[1]  We  know  of  no  provision,  and  none 
baa  be&k  called  to  our  attmtion  for  taking 
down  tbe  evidence  at  a  hearing,  sudi  as 
the  one  under  discussion  bei^  befwe  a 
board  of  equalisation,  or  providing  for  a  bill 
of  exeeptkmB  to  the  raUngs  of  audi  board. 
Hence  It  must  be  held  ttmt  the  qnestlMis 
hue  i^wnnted  must  be  determined  by  an  - 
inspection  of  the  record  itself,  in  the  absence 
of  fraud  or  malidons  abuse  of  power 
(Fanners'  ft  Merchant?'  Bank  v.  Board  of 
Egoalization,  supra) ;  and  in  such  case  "the 
board  of  equalization  *  *  *  is  the  sole 
judge  of  questions  of  fact  and  of  values  of 
property."  La  Grange,  etc.,  Mln.  Co.  v.  Car- 
ter, 142  Cal.  660,  66S,  76  Paa  241,  243. 

[2]  We  are  clear  that  tbe  record  discloses 
beyond  controversy  that  evidence  was  taken 
at  tbe  said  hearing  before  the  board  of 
equalization  In  support  of  the  raise,  and  the 
fact,  recited  in  the  order,  that  evidence  wag 
taken,  forecloses  discussion  as  to  the  suffi- 
ciency of  the  evidence.  Teague  v.  Board  of 
Trustees,  156  Cal.  351,  104  Paa  S81;  Peo- 
ple V.  Town  of  Ontario,  148  Cal.  625,  84  Pac. 
205;  People  v.  Town  of  Loyalton,  147  OaL 
774,  82  Pac.  620;  Central  Pacific  R,  R.  Co.  v. 
Placer  County,  46  Cal.  667;  Pittsburg,  etc., 
Co.  V.  Backus,  154  U.  S.  421,  14  Sup.  Ct 
1114,  38  L.  Ed.  1031. 

Complaint  is  made  that  "the  court  erred 
in  refusing  to  hear  proof  of  the  further 
evidence  produced  before  the  board  after  the 


evidence  of  tbe  rental  value  of  the  land  bad 
been  shown  to  have  been  g^ven."  Appe- 
lant then  argues  that — 

"The  court  can  never  tell  in  advance  what 
may  be  the  effect  of  further  evidence,  and  sboald 
try  a  case  throagh  to  the  end  without  stop- 
ping the  trial  on  the  ground  that  it  has  heard 
enough.  Such  a  course  of  procedure  condemns 
the  litigant  before  be  has  been  fully  beard.  All 
relevant  evidence  should  be  received,  nnless  un- 
reasonably cumulative." 

[I]  Obviously,  this  Is  a  self-evident  truth. 
Before  we  can  condemn  the  trial  judge  In 
the  case  at  bar,  however,  of  audi  coodn^ 
and  without  qnestlonlng  in  the  ranotest  de- 
gree the  honesty  ta  Integrity  of  counsel  for 
appelant,  may  we  be  pardoned  If  we  suegest 
that  he  has  dted  us  to  no  evidence  In  the 
record  here  snK>orting  such  criticism;  and 
indeed,  we  know  of  no  law,  and  nrnte  has 
been  dted  to  us,  that  authorises  us  to  do 
so  on  the  argument  of  counsel  in  his  bri^  on 
appeal.  If  tbe  introduction  of  testimony  be- 
fore the  board  be  Jurisdictional,  then  tbe 
order  of  the  board  Is  conduslve  as  to  the 
Jurisdictional  facts,  unless  the  contrary  ai>- 
pears  by  the  record  (Humboldt  County  v. 
Dlnsmore,  76  Cal.  604,  17  Pac.  710);  and 
this  is  the  rule  which  prevails  both  In  cas- 
es of  certiorari  and  appeal  (Hagenmeyer  v. 
Mendocino  County,  82  CaL  214,  23  Paa  14). 

The  last  ground  for  reversal  urged  by 
appellant  is  that  "the  correctness  of  the 
board's  order,  Independent  of  the  evidence 
upon  which  it  was  based.  Is  immateriaL" 
We  are  of  tbe  oi^on  tliat  this  difficulty 
is  more  apparent  than  real.  It  is  urged  that 
until  the  board,  acting  within  Its  powers,  has 
changed  an  assessor's  valuation,  that  valu- 
ation is  presumptively  the  correct  valuation, 
and  Is  final,  and  the  real  owner  la  uititled 
to  "rest  securely  np<xi"  it  as  a  settled  valua- 
tion, and  in  support  of  this  ccmtentlon  dte 
People  V.  Reynolds,  28  CaL  108.  As  we  view 
the  case  at  bar,  that  case  Is  not  In  point. 

[4]  It  must  be  remembered  that  "equltj 
will  not  Inquire  into  irregularities,  nor  re- 
verse questions  of  valuation,  unless  the  val- 
uation is  so  grossly  excessive  as  to  be  in- 
consistent with  an  exercise  of  honest  judg- 
ment, or  is  so  unequal  and  discriminating 
as  to  violate  the  fundamental  law  of  the 
land."  27  Am.  ft  Eng.  Ena  of  Law,  724; 
37  Cyc.  1111  et  seq.  In  the  case  at  bar, 
as  we  have  already  seen,  there  was  no  claim 
made  by  appellant  In  bis  complaint,  nor  is 
there  any  evidence  In  the  case,  that  either 
the  assessor  or  the  board  of  supervisors,  sit- 
ting as  a  board  of  equalization,  were  guilty 
of  fraud  or  abuse  of  discretion.  A  careful 
reading  of  tbe  record  in  this  case — and  as- 
suming, without  so  holding,  that  we  can  la 
this  proceeding  review  the  evidence  taken 
before  the  board — dlsdoses,  we  think,  with- 
out contradiction,  that  the  value  of  tbe 
ranch  referred  to  in  this  iwoceedinc  was  at 
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least  tbat  assessed  by  the  board,  and  that 
the  tax  was  no  greater  than  that  imposed 
upon  property  of  similar  character  located 
In  tbat  vl(dnity. 

[Bi  •]  In  actions,  eudi  as  the  presmt  oqe^ 
to  leeorer  taxes,  as  well  as  In  actions  to  en- 
join or  set  aside  tax  deeds,  the  law  Is  that 
whoi  there  la  a  moral  obligation  to  pay  the 
tax  It  cannot  be  revoked  on  account  of  some 
tediidcal  defect  rendering  the  assessment 
Told.  Stede  t.  San  Luis  Obispo,  It^  OaL 
78S.  9S  PaCL  1020:  Gouts  Contell.  147 
CaL  500,  82  Pac.  104,  100  Am.  St  Rep.  168; 
BBterbnxdt  t.  O'Brien,      Cal.  871,  S3  Pac. 

m 

[7,  I]  The  testtmony  of  the  witnesses,  to- 
gether ^tb  otlier  erldrace  Introduced  before 
tbe  board,  idiows  dearly  that  at  that  hear- 
ing It  was  contended,  In  behalf  of  ai^dlant 
Qiat  the  value  of  tiie  property  should  be 
detomined  by  ttie  rental  It  inu  producing 
as  a  "stodE  proposition.''  Ibe  board  re* 
fused  to  be  so  restricted.  They  recognized 
this  fact  as  an  dement  which  might  assist 
In  arxlThig  at  Its  real  value  in  m(m^,  but 
took  Into  consideration,  in  fixing  the  valua- 
tion, the  value  of  ttie  ranch  for  any  pur> 
poses  to  which  it  appeared  to  be  adapted. 
We  do  not  think  It  necessary  to  dte  au- 
fborities  to  support  the  view  of  ttie  bcnrd, 
the  correctness  of  whldi  Is  so  obvious.  But 
tf  It  was  erroneous,  it  was  an  error  com- 
mitted in'  the  oEerdae  of  the  Jurisdiction  ct 
the  board  to  hear  and  determine  the  mat- 
ter  before  it,  and  such  error  does  not  ren- 
der the  order  void.  In  arriving  at  the  value 
of  the  land,  aU  Its  capabilities,  or  the  uses 
to  which  It  Is  adapted  should  be  taken  into 
conslderatloa  MuUer  v.  By.  Co.,  83  Cal. 
240.  23  Pac.  265;  Santa  Ana  v.  Harlin,  09 
CaL  638,  34  Pac  224;  San  Diego  Land  Co. 
V.  Neole,  78  Gal.  63,  20  Pac.  372,  3  L.  B. 
A.  83. 

[I]  The  powers  and  duties  of  county  boards 
of  equalization  are  prescribed  by  section 
3672  et  seg..  Political  Code.  No  appeal  from 
its  decisions,  or  other  method  of  having  its 
decisions  reviewed  by  a  court  of  law.  Is 
provided  by  statute.  While  It  aK>earB  la 
ibB  case  at  bar  that  evidence  was  In  fact 
taken  by  the  board,  the  decision  of  the  board 
thereon  raising  the  assessment  Is.  la  the 
absence  of  fraud,  valid  and  conduslve,  and 
its  Judgments  are  not  subject  to  the  super- 
vision of  the  courts.  37  Cyc.  1111 ;  27  Am. 
&  Eng.  En&  of  Law.  720;  Keokuk,  etc. 
Bridge  Go.  v.  Peoi^e,  IBS  HL  276,  66  N.  E. 

Board,  etc,  t.  BuUard,  77  Kan.  3^, 
94  Paa  120,  16  li.  R.  A.  (N.  S.)  807;  Dot? 
liumber,  etc,  Co.  v.  liCwis  County.  60  Wash. 
428,  lU  Pac  062,  Ann.  Gas.  1012B.  870; 
Stanly  V.  Supervisors.  121  U.  S.  086,  7  Sup. 
Gt  1234,  80  L.  Ed.  1000. 

The  reccvd  discloses  that  the  property  In 
questicA  was  assessed  to  plaintiff  for  pur- 
poses of  taxatton  by  said  county  and  states 


and  on  the  assessment  of  said  county  "each 
of  said  parcds  of  real  property"  was  so  as- 
sessed, and  that  the  aggregate  amount  as- 
s^sed  against  such  parcels  of  real  property 
i^  the  county  assessor,  as  aforesaid.  Is 'the 
sum  of  $88,210.  Tbat  thereafter,  on  July 
18,  1912,  the  board  of  equalization  did  serve 
a  notice  upon  plaintill^  requiring  it  to  show 
cause,  if  any  it  had,  why  said  assessment 
should  not  be  raised  from  said  sum  last 
stated  to  the  sum  of  91T6,000;  that  said 
notice  compiled  with  the  rale  oi  said  board 
in  sudi  matters  made  and  provided  and 
which  said  rule  was  pnmiulgated  and  adopt* 
ed  In  compliance  wltti  section  8673  of  the 
Political  Code;  fltat  evidoice  tras  takoi, 
and  after  consideration  of  the  sam^  and  up- 
on reconvening  Biter  an  adjournment  frcoa 
morning  untU  tbe  afternoon  session  <m  the 
same  day,  the  fMlowing  record  ai^tears: 
"On  motion,  duly  seconded,  it  is  ordned  that 
said  assessm^t  be^  and  the  same  Is  hereby, 
raised  from  988,210  to  9176,000^— aU  the  su- 
pervisors voting  In  tbe  affirmative.  As  al- 
ready Intimated,  no  fraud  being  alleged  or 
tnoven,  this  Is  oondurive.  Los  Angeles  Gas, 
etc..  Go.  V.  County  of  Los  Angeles,  162  CaL 
164, 121  Pac  884. 

[II]  An>dlant  omtends,  in  effect,  tbat  tbe 
statute  requires  tbe  board  to  designate  In 
ftffwret  the  exact  amount  of  increase  for  eadi 
pared.  This  Is  not  tbe  case.  From  whaV 
has  Just  been  said,  manifestly  all  was  done 
tb&t  the  law  requires,  nothing  bdng  left  but 
slmidy  a  calculation^^  simple  prd>lem  in 
arithmetic  The  board  may  designate  the 
percentage  or  proportion  to  be  figured  out 
by  the  ministerial  officer.  The  maxim  "That 
U  certain  whidi  can  be  made  cstaln"  is 
applicable  here.   Section  3038|  Civ.  Code. 

By  the  spedflc  terms  of  aectltm  8810,  stvia* 
It  Is  provided  that — 

"If  it  shall  be  adjadged  tbat  tbe  assesameot, 
or  any  part  tbereof  referred  to  in  the  protest, 
toaa  void  on  the  ground  tpeoified  in  the  proteat 
(the  italics  ore  ours),  judgment  shall  be  enter- 
ed," etc. 

[11]  The  grounds  spedfled  in  the  protest 
were:  First.  "Nowhere  on  the  face  of  said 
assessment  roll  Is  there  any  dollar  mark,  or 
other  mark,  sign,  word,  abbreviation,  or  ex- 
planation to  Indicate  what  Is  meant  by  the 
figures  in  the  columns  on  said  assessment 
roll,  which  are  designed  to  show  tbe  value  of 
the  property  or  the  amount  of  the  taxes 
levied  against  said  property."  The  aaswer  to 
this  objection  Is  that,  while,  the  presraoe  of 
the  dollar  mark  before  tbe  figures,  and  the 
Insertion  of  punctuation  marks  in  the  proper 
places,  would  prdwbly  have  been  the  proper 
practice,  still  ai^llant  evidently  has  not 
been  misled  by  that  omission,  as  is  evi- 
denced by  the  tact  that  It  went  to  court  and 
asked  for  the  exact  amount  whldi  it  daims 
was  paid  In  excess  to  that  whldi  it  contends 
diould  have  beea  paid.  The  seecmd  ground 
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apedfled  In  the  protest  Is  "that  the  board 
did  not  hear  evidence  upon  which  the  order 
raising  the  assessment  could  be  ba3ed." 
Third.  "That  the  board  raised  said  assess- 
meat  because  It  considered  that  'It  was  nec- 
essary to  derive  more  revenue  for  county 
purposes,  and  preferred  to  raise  the  amotmt 
of  the  assessment  of  the  said  property  rather 
than  to  raise  the  tax  rate.'"  Fourth.  "Be- 
cause the  further  purpose  of  the  board  was 
to  compel  appellant  to  subdivide  said  prop- 
erty," etc.  And  fifth.  "Because  it  did  not 
increase  'the  assessment  of  each  parcel  of 
land  separately.'  but  determined  and  ordered 
that  the  assessment  of  all  the  property  men- 
tioned In  said  schedule  should  be  raised  to 
the  sum  of  $175,000."  The  court  held  that 
api>ellant  had  failed  to  produce  evidence  In 
support  of  these  grounds,  and  found  against 
it  on  those  points.  The  evidence  here  fully 
supports  that  finding. 

After  an  examination  of  the  entire  cause, 
Including  the  evidence  taken  before  the 
board  of  equalization,  as  disclosed  by  the 
record  here — which  we  were  under  no  legal, 
equitable,  or  moral  obligation  to  do — we  fall 
to  find  therein  any  Improper  admission  or 
rejection  of  testimony,  or  any  error  as  to  the 
matter  of  procedure  which  has  resulted  In 
the  miscarriage  of  Justice,  or  because  of 
which  the  appellant  herein  has  been  denied 
any  substantial  right 

The  Judgmeit  and  order  aivealed  from 
are,  and  eacta  of  them  la,  hereby  affirmed. 

We  concur:  FINLATSON.  P.  J. ; 
8LOANB.  J. 


(40  GaL  App.  Ut) 

Ex  parte  JOHNSTON.    (Or.  «54.) 

(District  Court  of  Appeal,  Second  District.  Divi- 
sion 1,  Ctalifomta.  March  12,  19ia) 

1.  Hbuth  «»20— Poliok  Powur— Riquia- 
noNB. 

The  adoption  <rf  measnres  for  the  protection 
of  the  public  bealtii  is  a  valid  exercise  of  the 
police  power  of  the  state,  as  to  which  the  Leg- 
islature is  DeceBsarily  vested  with  large  discre- 
tloD,  not  only  in  detennlning  what  are  conta* 
gious  and  infectious  diseases,  but  also  In  adopt- 
ing means  for  prevedtiag  their  spread,  as  by 
imposing  on  health  department  of  ci^  the  duty 
to  take  measures  to  prevent  the  spread  of  dis- 
ease afflicting  any  person. 

2l  Habeas  Gobpus  ^»2S(1)— QuAHANrnn  or 
DisEAssn  Febbon— IlXiBgautt  or  Ouquiai. 
Abbest, 

A  woman  with  gonococcus  infection,  declar- 
ed, by  PoL  Code,  S  2&79a,  as  amended  by  St. 
1917,  p.  171,  to  be  contagious  and  infectious, 
who  was  originally  taken  into  custody  without 
warrant,  hut  submitted  to  examination,  is  not 
Nititled  to  habeas  corpus  to  release  her  from 
quarantine  in  a  bospitttl,  where  the  health  com- 


missioner confined  her  for  treatment,  despite 
any  posdble  maladministration  of  the  law  ox  any 
illegally  in  the  original  arrest 

8.  EVIOKNCB  «»14— JUDICIAX.  NomSB— COM- 
UUHICABILITT'or  DlSEASX. 

Th9  oonrt  may  not  take  judidal  notice  that 
gonococcus  infection  is  not  communicable  except 
by  actual  contact 

4.  HSArrH  «=»24— QlTABAHTIIfB  Rbquutions 
— JuniCIAI,  ESTABLISHKBnT  OT  INFECTIOM. 

One  Infected  with  a  contagious  disease,  de- 
clared to  be  such  by  Pol.  Code,  |  2979a,  as 
amended  by  St.  1917,  p.  171.  may  be  subjected 
to  quarantine  regulations  by  the  health  commis- 
sioner of  a  city,  without  its  first  being  judidally 
established  by  some  proceeding  in  court  that  ha 
or  she  Is  so  Infected. 

In  tbe  matter  of  the  application  of  Grace 
Johnstaa  for  a  writ  of  habeas  ocnpiu.  P^ 
tioner  remanded  to  custody. 

Paul  W.  Sdienck  and  Rldiard  KlttreU^ 
both  of  Los  Angeles,  for  petitioner. 

Erwin  W.  Widn^,  City  Prosecutor,  and 
W.  K.  Crawford,  Deputy  aty  Prosecutor, 
both  of  Los  Angeles,  for  respondent 

Kemper  B.  Campbell,  of  I'Oa  Angeles, 
amicus  curie.  ■ 

SHAW,  J.  Upon  petitioner's  ai^Ucatlon 
therefor,  the  Supreme  Court  Issued  a  writ 
of  habeas  corpus  made  returnable  to  this 
court  after  its  denial  of  a  similar  petition. 

It  appears  from  the  return  to  the  writ  and 
oral  evidence  of  I>r.  Bettln,  who  Is  connected 
with  the  city  health  departmoit  of  Los 
Angeles,  that  petitioner  was,  on  November  12, 
17,  and  22,  1918,  with  her  consent,  examined 
and  found  to  be  afflicted  with  gonococcus 
infection,  and  thereu[>on,  by  order  of  the 
health  commissioner  of  the  dty,  confined  In 
a  hospital  for  treatmoit;  whlcli,  with  the  view 
of  effecting  a  cur^  was  administered  until 
December  S,  1918,  at  which  time,  upon  ap- 
plication for  a  writ  of  habeas  corpus,  she 
was,  by  the  superior  court,  released  on  bail, 
at  the  hearing  of  whidi,  on  February  8,  1919, 
she  was  remanded  to  custody  and  retin-ned 
to  the  hoqiital,  since  which  time  has 
steadfastly  refused  to  accept  any  treatment 
or  submit  to  any  rumination.  There  was 
no  showing  or  claim  that  she  received  treat- 
ment while  alMent  from  the  hosi^tal;  nor, 
indeed,  any  erid«ice  whatsoever  <^ered 
in  support  of  the  cont«iti<m  that  she  was  not 
now  and  bad  nev^  beoi  so  afflicted.  Tbe 
testimony  of  Dr.  Bettln  Is  fliat,  wlfiiont 
treatment,  the  disease  would  continue  Its 
course,  and  that  at  the  presmt  time.  In  ber 
opinion,  petitioner  Is  still  afflicted  with  said 
Infection. 

[1 1  ^e  adoption  of  measures  for  tbe  pro* 
tectlon  of  the  public  health  Is  nnlversaUy 
conceded  to  be  a  valid  exercise  of  the  police 
power  of  the  state,  as  to  which  the  Leglda- 
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ture  is  necessarily  vested  yrtOx  large  discre- 
tion, not  only  In  determining  what  are  con- 
tagious and  Infectious  diseases,  but  also  in 
adopting  means  for  preventing  the  spread 
thereof.  Black's  Const  I>aw,  { 108 ;  Holden  v. 
Hardy,  169  U.  S.  392, 18  Sup.  Ct  383, 42  L.  Ed. 
780;  State  v.  Somervllle,  67  Wash.  638.  122 
Pac.  324 ;  State  Bd.  of  Health  t.  Bd.  of  Trus- 
tees, 13  Cal.  App.  514, 110  Pac  137.  The  Leg- 
islature, in  Its  discretion  having  determined 
the  character  of  the  disease  In  question,  has 
imposed  upon  the  health  d^artment  of  the 
dty  the  duty,  when  baring  knowledge  that  one 
is  afflicted  therewith,  of  taking  the  necessary 
measures  to  prevent  Its  ^read. 

[2]  In  the  abBence  of  any  showing  to  the 
contrary,  we  must,  upon  the  evidence  before 
us,  Asaume  fbat  petitioner  was,  when  subject 
ed  to  quarantine  regiHatlons,  and  is  now, 
afflicted  with  and  suffering  from  gonococcus 
Infection,  whldi,  by  section  2979a,  Political 
Code  (Stats.  1917.  p.  171).  Is.  with  leprosy, 
smallpox,  typhus  fever,  and  a  number  of 
other  diseases,  declared  to  be  contagtona  and 
infectious.  Ttie  sole  question  thus  presented 
Is  the  right  of  proper  authorities  to  isolate 
and  place  her  in  quarantine.  By  the  section 
of  the  Code  Just  cited  It  is  made  the  duty  of 
the  health  office,  knowing  of  the  «istence  of 
any  such  contagious  or  InCectloas  disease, 
to  take  sudQi  measures  as  may  be  necessary 
to  prevent  the  spread  thereof.  The  Isola- 
tion of  one  afflicted  with  a  contagious  or  in- 
fections disease  is  a  reasonable  and  proper, 
indeed  the  usual,  measure  takcu  to  prevent 
the  increase  and  spread  thereof. 

It  appears  fhat  p^tloner  was  originally 
tak^  into  custody  without  a  warrant,  and. 
basing  his  argumoit  upon  sncb  arldtra^  ac- 
tion, counsel  draws  a  lurid  idctpre  of  what 
might  result  from  maladministration  of  the 
law  by  those  cbarged  .wih  the  dnty  of  enforc- 
ing it  The  fact  that  the  authority  so  dele- 
gated may,  in  a  given  case,  be  abused,  is 
no  1^1  reason  for  denyli^c  the  i>ower  to 
quarantine  summarily  in  a  case  where 
grounds  therefor  ooncededly  exist  &e  parte 
WhiUey,  144  CaL  107,  77  Pac.  879.  1  Ann. 
Cas.  13;  Brown  t.  State,  69  Wash.  195,  109 
Pac.  802.  Possible  maladmiDlstratlon  of  the 
law  is  DO  concern  of  i^etltloner,  unless  such 
administration  t2iCTeof  is  shown  to  have  af- 
fected her.  Nor  can  her  arrest  without  a 
warrant,  after  wbi'-b,  and  while  being  illegal- 
ly held,  an  examination  was  made  with  her 
consent  whidi  disclosed  the  existence  of  the 
infection,  avail  her  in  this  proceeding.  As- 
suming the  acticm  of  the  police  offlcor  ar- 
bitrary and  unjustified,  she  Is  not  restrained 
of  her  liberty  by  reason  thereof,  but  on  ac- 
count of  a  disease  with  which  she  was  sub- 
sequently found  to  be  afflicted,  and  In  the 
ascertainmoit  of  which  fact  there  apitears 
to  have  beoi  no  arbitrary  or  unlawful  action 
takCT. 


[3]  Hiere  Is  no  merit  In  the  contention  that 
the  infection  with  which  petitioner  is  afflict- 
ed Is  niHicommunicable  except  by  actual  con- 
tact, which  contact  in  sudi  cases  must  be 
predicated  upon  the  assumption  that  an  of- 
faise  cognizable  by  law  will  be  committed. 
Assuming  that  grounds  exist  for  petitioner's 
cont^tion,  no  evidence  tending  to  establish 
such  fact  has  been  presented,  and  it  is  not 
a  matter  as  to  which  the  court  may  take 
Judicial  notice.  . 

[4J  Counsel  cites  no  authorities  in  support 
of  the  contention  that  one  afflicted  with  a 
contagious  disease  cannot  be  subjected  to 
quarantine  regulations  until  it  is  first  Jn- 
dicially  established  by  some  proceeding  In 
court  that  he  is  so  afflicted.  Manifestly  to 
uphold  such  contention  would  rrader  laws  for 
the  protection  of  the  public  health  nugatory. 
State  T.  Superior  Court  (Wash.)  174  Paa  973, 
where  tb&  matter  is  fully  considered.  Ttiei 
writ  no  doubt  was  granted  upon  the  argument 
that  petitioner  was  not  and  never  had  be^n 
afflicted  with  the  infection,  wfalcb  if  true 
would  entitle  her  to  be  discharged  from  cus- 
tody. The  return  and  evidence  taken  at  the 
hearing  conclusively  establish  the  fact  to  the 
contrary. 

In  our  of^niw,  tb»  retam  and  widmca 
taken  at  the  bearing  show  a  legal  cause  tor 
the  detention  of  petitioner,  and  she  Is  remand- 
ed to  custody. 

We  concur:  OONREY,  P.  X;  ilAHBS,  J. 


(«  Cal.  App.  K7) 
DORRIS  V.  McKAMY  et  aL    {CIy.  2870.) 

^strict  Court  of  Appeal.  Second  District  Di- 
vision 2.  Oalifonita.   March  13,  1019.) 

1.  Apmai.  and  Bbsok  ^s»2— Appeal  roh 
Obdkb  DiNTxiro  New  Tbiaii— DisuxsaAX*— 
Aumtimam  or  Cons. 

l/otioe  of  appeal  from  order  denying  motkm 
for  new  trial  havliig  been  filed  after  Code  Civ. 
Proc.  S  963.  had  been  amended  in  1915  (St 
1915^  p.  209),  the  attempted  appeal  must  be 
disnrissed. 

2.  Omcuts  «s>74—ReiiotaI(— Judicial  Pbo- 

CIEDINGS  — ACCUBATIOrT  BT  pBIVAn  ClTZ- 
ZEN. 

An  accQsatioD  by  a  private  cltizm  against 
an  official,  under  Pen.  Code,  f  772,  is  en  ae- 
cusatioD  of  a  public  offense,  neglect  of  the  offi- 
cial's duties  or  misfeaaaDce  in  office,  the  pro- 
ceeding being  criminal  and  In  its  nature  a  prose- 
cution tor  crime,  the  penalty  wherefore  is  re- 
moval from  office  and  a  fine  <A  $500  going  to 
the  ioformer. 

8.  Municipal  Cobpobationb  ^5>183(3)— Crrr 
MabshaI/— Removal  PBocEBOinos  bt  Pbi- 

VATE  (UnZEN— VEBITIED  ACCUSATION. 

If  the  verified  accusation  against  a  city 
marshal,  made  by  a  iwlvate  dtlMoi  under  Pen. 
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Code,  I  772,  wholly  failed  to  atato  a  case  snffl- 
cient  to  constitute  bd  offense  ander  the  dim- 
inal  law  ct  the  state,  the  coart  waa  without 
jarisdictioti  to  oast  the  manhal  from  office, 
and  judgment  for  $500  in  &ror  of  the  informer 
was  a  nnlUty,  and  subieet  to  collatml  attach 
in  the  informer's  suit  to  set  aside  tlie  marshal's 
cuiveyance  as  fraudulent  to  him. 

4.  MimiCIPAL  COBPOBiTIOHB  *=9l83(3)— Neo* 

LEOt  or  Mabshaz.  to  Pbosecdte— Rkhotal, 
Accnsation  by  private  citizen  against  a  city 
marshal,  pursuant  to  Pen.  Code,  |  772,  charg- 
ing the  marsbai  with  having  tailed,  refused,  and 
neiAectad  to  canse  the  arrest  or  prosecution  of 
pmtitutes  in  the  dt?,  etc,  hM  not  to  state 
facts  c<»k8titating  any  offense  known  to  the  crim- 
inal law  of  the  state;  the  offenses  committed 
by  the  women  whom  the  marshal  failed  to  arrest 
having  been  misdemeanora  only  under  aectiims 
S15,  816)  and  81& 

6h  IfvmoiPAi;.  Cobpobaxiohs  «s>183(3)— Citt 
Mabbhal — BuMOVAi.  —  Failube  to  Make 

ABBB8T. 

Where  it  Is  sought  to  remove  a  dty  marshal 
from  office  at  the  instance  of  a  private  citizen, 
pursuant  to  Pen.  Code,  {  772,  on  the  ground 
Uiat  he  has  refused  or  neglected  to  perform  the 
duties  of  his  office,  in  that  he  has  refused  or 
neglected  to  arrest  for  a  crime  amounting  to  a 
toisdemeanor  only  sune  person  whom  it  was  his 
duty  to  arrest,  no  warrant  having  been  issued, 
the  person  whio  It  is  daimed  shoold  have  been 
arrested  most  have  conunitted  or  attonpted  a 
miadmesnor,  and  have  done  so  in  the  officer's 
presence ;  Pen.  Code,  |  836,  ^vlng  a  peace  of- 
ficer authority  to  arrest  for  misdemeanor  with- 
out warrant  <nly  when  the  oflemse  is  commit- 
ted In  his  presence. 

0.  MumoiPAi.  CoBPOBAnoirs  «=s»183(8)— Citt 
Mabbhal— Reuovait-Failubb  is  OFficuz. 

DUTT— "PeBMIT." 

In  an  accnsation  by  private  dtisen  against 
^tj  marshal,  pursuant  to  Pen.  Code,  { -772,  to 
remove  Idm  from  office,  an  allegatimi  Uiat  the 
marshal  "permitted"  prostitutes  to  occupy  cer- 
tain bnildbigs  amounted  to  no  more  than  an  al- 
legation that  having  received  no  warrant  issued 
on  a  complaint,  and  not  having  seen  committed 
in  his  presence  any  acts  sufficient  to  constitute 
any  of  the  offenses  denounced  by  the  Penal 
Oode^  tlw  marshal  made  no  arrest;  "permit^' 
involving  no  intent,  but  implying  mere  passivity 
and  abstinwee  from  iveventative  wAion. 

[Bd.  Notew— For  other  definitions,  see  Wnds 
snd  Phrases.  I^rst  and  Second  Series,  Permit.] 

Appeal  from  Superior  Court,  Kern  Conntr ; 
MUton  T.  Farmer,  Judge. 

Suit  by  W.  a  DorriB  a^Unst  James  Mc- 
Kamy  and  Frances  Keester.  From  Jndgmoit 
ttx  sdainUff,  and  from  an  ordo:  denying 
tbeir  motion  for  a  new  trial,  defendants  ap- 
peal. Bevereed. 

Matthew  S.  Plats,  of  Bakersfleld,  tor  ap- 
pellants. 

Alfred  Sl^on,  of  Bakersfleld,  for  respond- 


FINLATSON,  P.  J.  This  Is  a  creditor's 
suit  to  set  aside  a  conveyance,  executed  by 
defendant  McKamy  to  defendant  Keester, 
allied  to  have  beeai  made  vritb  intent  to 
binder  and  delay  plaintiff  In  collecting  a 
Judgment  for  $500  that  bad  been  given  and 
made  in  bis  favor  against  McKamy  in  a  pro- 
ceeding under  section  772  of  tUe  Penal  Code 
to  oust  the  latter  from  bis  office  of  dty  mar- 
shal of  the  dty  of  Bakersfldd — a  proceed- 
ing wherein  plaintiff  here  was  the  Informer. 
From  a  Judgment  In  fiivor  of  plaintiff  ad- 
judging that  the  conveyance  to  Keester  was 
frandulent  and  void  and  setting  It  aside,  and 
likewise  from  an  order  denying  tb^  mo> 
tlon  few  a  new  trial,  dfitoidants  tutve  ap- 
pealed. 

[1]  Notice  of  appeal  from  the  order  de- 
nying the  motion  for  a  new  trial  having 
been  filed  after  section  963  of  the  Code  of 
Civil  Procedure  had  been  amended  in  1916 
(St  1016,  p.  209),  the  attemiHed  anwal  then- 
from  most  be  dismissed.  ' 

Respondent's  right  to  the  r^ef  be  here 
seeks  depends  upon  whether  be  is  a  Judg- 
ment creditor  of  McKamy,  the  grantor  in 
the  conveyance  sought  to  be  set  aside. 
Whether  he  Is  such  a  creditor,  or  even  a  gen- 
eral creditor  of  McKamy,  depends  upon  the 
validity  of  the  Judgment  In  the  ouster  pro- 
ceeding, wherein  the  superior  oonrt  of  Kern 
county  adjudged  that  McKamy  be  deprived 
of  his  office  as  dty  marshal  of  Baknafl^ 
and  that  the  infonner,  W.  C.  Dorrls.  the  re- 
spondent bere,  recover  of  and  from  McKamy 
the  sum  of  $500. 

[f]  Section  772  of  the  Penal  Code  author- 
ises the  superior  court  to  entertain  an  accn- 
sation made  under  oath  by  a  prirate  dtlsra 
against  an  offldal  within  Its  Juriadictton, 
charging  him  with  having  collected  Illegal 
fees  or  with  having  refosed  or  n^lected  to 
perform  the  offldal  dntlea  pertaining  to  his 
office;  and  on  conviction  the  conrt  mnst  ea- 
.ter  a  decree  that  the  accusal  be  derived  ot 
bis  office,  and  glre  Judgment  for  five  bnn- 
dred  dcdlars  in  favor  ot  the  InCOrmer.  An 
accnsation  presented  under  this  sectlm  itf 
the  P^al  Code  is  an  accnsation  of  a  public 
oSt&ase,  to  wit,  neglect  of  official  duties,  or 
misfeasance  In  office.  The  proceeding  Is  a 
criminal  proceeding,  and.  In  Its  nature,  a 
prosecution  for  crime,  the  penalty  wherefore 
la  r^oval  from  office  and  a  fine  of  $500  that 
goes  to  the  Informer.  In  re  Curtis,  108  CaL 
661,  41  Pac  708;  Wheeler  v.  Donnell.  110 
Cal.  665.  43  Pac.  1 ;  People  v.  McKamy,  168 
Gal.  531,  143  Pac.  762. 

[3]  If  the  verified  accusation  againrt  Mc- 
Kamy wholly  failed  to  state  a  case  suffldmt 
to  constitute  an  offense  under  the  criminal 
law  of  the  state,  the  court  was  without  Juris- 
diction in  the  proceeding  to  oust  him  from 
office,  and  the  Judgment  for  $500  in  favor 
of  the  respondoit  here— a  sine  qua  non  to  his 
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right  to  the  relief  here  sought  by  him — was 

a  nuUlty. 

Courts  derive  tbelr  Jurisdiction  trom  the 
law.  In  criminal  cases  their  Jurisdiction  ex- 
tends to  such  matters  as  the  law  has  declared 
criminal,  and  none  other;  and  when  they 
undertake  to  punish  for  an  offense  to  which 
no  criminality  attaches,  however  reprehen- 
sible aucb  (^ense  may  be  In  foro  consdentlse, 
they  act  beyond  their  Jurisdiction.  In  re 
Corryell,  22  Cal.  17&  Hence  the  rule  is  that 
If  an  indictment.  Information,  or  written 
accusation — the  very  groundwork  of  the 
whole  superstructure  thereafter  to  be  built 
thereon— charges  or  purports  to  charge  acts 
which  do  not  C(Mistltute  any  crime  knowi)  to 
the  law,  the  court  Is  without  Jurisdiction, 
and  the  sentence  or  Judgment  is  subject  to 
collateral  attack,  as,  for  instance,  In  a  habe- 
as corpus  proceeding.  In  re  Corryell,  supra ; 
E?x  parte  Harn^d,  47  Cat  129;  Ex  parte 
Kearny,  S5  Gal.  212;  In  re  Kowalsky,  73  CaL 
121,  14  Pae.  399;  Bx  parte  M  Nulty,  77  CaL 
164,  1»  Pac.  237,  11  Am.  St  Rep.  257 ;  Bx 
parte  Goldman,  7  CaL  Unr^.  254.  88  Pac. 
819;  Huttou  t.  Superior  Court,  147  OaL  156* 
81  Pac.  409;  In  re  Worthlngton,  21  CaL  App. 
497,  132  Pac  82;  In  re  Wilson,  SO  CaL  App. 
067,  168  Pac.  1060;  Siebe  v.  Superior  Court, 
114  Cal.  651,  46  Pac.  456;  Ferguson  v.  Supe- 
rior Court,  26  CaL  App.  664,  147  Pac.  603; 
Ex  parte  Neet,  157  Mo.  627,  67  S.  W,  1025, 
80  Am.  St  Rep.  638;  Ex  parte  Show,  4 
Okl.  Cr.  a  416.  113  Pac.  1062;  Bx  iMirte 
BeaU,  28  OkL  446,  114  Pac.  724;  Ex  parte 
Roquemore,  60  Tex.  Cr.  E.  282,  181  S.  W. 
1101,  32  L.  R.  A.  (N.  S.)  1186.  In  Slebe  v. 
Superior  Court,  supra,  speaking  of  an  accusa- 
tion filed  under  section  772  of  tbe  Penal 
Code;  tb»  court  said: 

**m  m  m  And,  nnless  the  accosatlon  charges 
the  officer  with  a  vlolatioa  of  his  official  duty 
in  req;>eet  to  one  or  other  <tf  tfaeae  particulars, 
the  court  Jm9  «o  iiiri»dietti»  in  tte  maftw." 
(The  italics  are  oars.) 

In  Bx  parte  Harrold,  supra,  the  petitioner 
for  the  writ  of  habeas  corpus  had  been  tried 
and  fbund  guilty  as  alleged  in  an  indictment 
diarging  him  with  "willfully  omitting  as  a 
public  oflBcer  to  perform  a  dut^  enjoined  by 
law  upon  htm."  It  was  charged  In  the  Indict 
ment  that  he  had  failed  to  reside  at  the 
county  seat.  It  was  contraded  by  the  At- 
torney General  that  this  was  a  "willful 
omission  to  perform  a  duty  enjoined  by  law 
upon  a  public  officer,"  within  tbe  meaning 
of  section  176  of  -the  P^ial  Code.  It  was 
held  that  the  failure  to  reside  at  the  county 
seat  was  not  an  "omission  to  perform  any 
duty  enjoined  by  law  upon  a  public  officer," 
and  that  therefore  the  indictment  did  not 
charge  any  t^nse.  Because  the  facts  set 
forth  in  the  indictment  did  not  constitute 
any  crime  known  to  the  law,  it  was  held 
that  the  petitioner  was  entitled  to  his  dls- 
ebarga    In  Fergoson  t.  Superior  Court, 


supra.  It  was  held  that,  If  an  accusation  un- 
der section  772  of  the  Penal  Code  does  not 
state  facts  sufficient  to  constitute  a  ground 
for  the  officer's  removal,  the  court  is  without 
Jurisdiction  to  entertain  the  proceeding,  and 
the  officer  is  entitled  to  a  writ  of  prohibition 
restraining  the  trial  court  from  proceeding 
further  In  the  matter.  The  rule  Is  clearly 
and  condeely  stated  by  the  Montana  Su- 
preme Court  as  follows: 

"If  an  information  states  facts  which  do  not 
constltate  any  ttlme  known  to  the  law,  or  un- 
dertakes to  state  such  an  offense,  but  the  facts 
stated  do  not  c<w8titnte  the  otCense,  and  no  ad* 
ditlon  to  them,  however  full  and  complete,  can 
supply  what  is  essentlaL  then  the  court  is  with- 
out jurisdiction  to  put  tiie  complainant  on  triaL 
In  such  case  the  Judgment  cannot  be  corrected. 
It  is  simply  void.**  In  r«  FarreU,  86  M<mt.  254. 
92  Pac.  78B. 

In  Ex  parte  Ruef,  ISO  Gal.  666,  89  Pac. 
605,  tbe  court,  recognising  a  dlstlncti(Hi  be- 
tween proceedings  in  courts  of  inferior  as 
distinguished  from  courts  of  general  Juris- 
diction, held  that,  where  the  criminal  pro- 
ceeding is  one  pending  In  a  court  of  general 
jurisdiction  and  the  Indictment  or  Informa- 
tion purports  or  attempts  to  state  an  offense 
of  a  kind  of  which  the  court  has  Jurisdic- 
tion, the  Question  whether  the  facts  charged 
are  sufficient  to  constitute  an  offense  of  that 
kind  wUl  not  be  examined  Into  on  a  collateral 
attack.  As  we  understand  this  statement  of 
the  rule,  it  amounts  practically  to  this:  If  It 
can  be  deduced  from  tbe  accusation  that  the 
prosecutor  Intended  to  charge  an  act  or  an 
omission  which  Is  a  crime  known  to  the 
law,  the  court  has  Jurisdiction  and  habeas 
corpus  will  not  lie,  however  defectively  the 
act  or  omission  be  described.  But  If  tbe  act 
or  omlsslfMi  charged  or  attempted  to  be 
charged  as  an  offense  Is  not  a  crime  known 
to  the  law,  then  the  court  Is  without  Juris- 
diction, and  its  Judgment  a  nullity.  We 
think  the  only  conclusion  that  is  conslstoit 
with  the  weight  of  authority  and  the  deci- 
sions of  our  own  Supreme  Court  is  that,  if 
the  accusation  filed  against 'McKamy  states 
facts  whlcdi  do  not  constitute  any  crime 
known  to  the  law  of  this  state,  the  court  was 
without  Jurisdiction,  and  Its  judgment  void. 

[4]  Did  the  accusation  state  facts  that 
constitute  any  offense  known  to  the  criminal 
law  of  this  state?  We  think  not  It  did  not 
differ  in  any  material  respect  from  that  held 
to  be  insufficient  In  Ferguson  v.  Superior 
Court,  supra. 

Tbe  writtoi  accusation  presented  to  the 
superior  court  for  McKamy's  removal  from 
office  alleges  that,  at  the  times  therein  men- 
tioned, be  was  the  dty  marshal  of  Bakers- 
field;  that  in  that  city  there  was  at  that  time 
a  large  number  of  women  living  In  houses  of 
prostitution  or  cribs,  maintaining  or  keeping 
said  places  as  disorderly  houses  or  bouses 
of  ill  tame;  that  sncb  houses  had  been  re- 
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sorted  to  by  diTers  and  sundry  persons  for 
the  purposes  of  prostitntlon ;  and  that  such 
womeD  kept  sndi  places  as  houses  of  lU  fame 
for  the  purposes  of  prostitution.  Then  fol- 
lows. In  parafrraph  3,  a  description  of  the 
houses  or  cribs,  and  the  allegation  that  "such 
places  have  been  erected,  maintained,  leased 
and  let"  for  the  purposes  of  prostitutton  and 
lewdness,  and  that  "the  occupancy  and  living 
In  said  hou^"  by  said  women  "has  been 
open  and  notorioos,"  and  that  the  women  in 
said  places  "dress  and  conduct  themselves  in 
a  vile  and  indecent  manner,  as  follows:  That 
said  women  and  girls  will  leave  said  cribs 
and  solicit,  entice  and  invite  those  passing 
therein  to  visit  them  tiierein  for  the  purposes 
of  prostitution  and  lewdness."  Then  follows 
j^agraph  4,  which  Is  as  follows: 

"That  during  all  of  the  times  above  mentioned, 
said  defendant  James  McKamy  has  liad  knowl- 
edge of  the  fact  that  said  women  were  doing  the 
tilings  and  performing  the  acts  as  in  the  para- 
graph last  hereinbefore  alleged  [i.  e.;  the  third 
paragraph],  and  that  he  has  failed,  refused,  and 
neglected,  and  still  fails,  refuses,  and  n^Iects, 
to  cause  the  anest  or  prosecuti<m  of  the  said 
women,  or  any  of  them,  for  said  acts,  but  per- 
mits them  to  occupy  the  said  cribs  as  herein- 
above  alleged,  without  molestatiMi  or  force 
against  them." 

Nowhere  in  the  accusation  Is  It  alleged, 
nor  is  it  even  claimed,  that  any  warrant  was 
ever  delivered  to  McKamy  for  the  arrest  of 
any  of  the  persons  referred  to  in  the  accusa- 
tion. The  offenses  which  the  accusation  at- 
tempts to  allege  were  committed  by  the 
women  whom  HcKamy  failed  to  arrest  were 
misdemeanors  only.  Pen.  Code,  H  815,  816, 
and  318. 

In  Ferguson  v.  Superior  Court,  supra,  It 
is  held  that  "where  the  only  specific  charges 
of  neglect  on  the  part  of  the  petitioner  to  per- 
form his  official  duty  •  •  •  are,  first, 
bis  failure  *to  cause  the  prosecution  or  the 
arrest  of  any  persons  letting  said  cribs  for 
the  pnri>ose  of  prostitution,'  and,  second,  his 
failure  to  cause  the  prosecution  or  arrest  of 
'any  of  the  persons  residing  therein,'  the  ac- 
cusation fails  to  state  facts  sufficient  to  con- 
stitute a  ground  for"  the  officer's  removal.  It 
was  held  In  that  case  that  the  accusation  was 
Insufficient  to  give  the  court  Jurisdiction  to  re- 
move the  officer,  even  though  It  alleged  that 
be  had  knowledge  of  all  the  facts  respecting 
such  letting  of  the  cribs  and  residence  there- 
in; and  that,  while  the  Code  provides  that  In 
prosecutions  for  keeping  a  house  of  prostitu- 
tion, common  repute  may  be  received  as  In- 
dependent evidence  of  the  character  of  the 
house  and  the  women  resorting  to  It,,  the 
failure  of  a  peace  officer  to  act  upon  such 
common  repute  in  arresting  the  keeper  or 
the  inmates  thereof  does  not  constitute  a 
neglect  of  official  duty,  although  it  might  ex- 
cuse such  action  if  he  did  arrest  ttiem. 

[S]  Where,  as  in  the  accusation  in  ques- 
tion here,  it  is  sought  to  remove  a  peace 


officer  from  his  office  upon  the  ground  that  he 
"has  refused  or  neglected  to  perform  the  offi- 
cial duties  pertaining  to  bis  office,"  in  that  he 
has  refused  or  neglected  to  arrest,  for  a 
crime  amounting  to  a  misdemeanor  only, 
some  person  whom,  it  is  claimed,  It  was  his 
doty  to  arrest — no  warrant  for  such  arrest 
having  been  Issued — two  things  are  essential: 
(1)  That  the  person  who  it  Is  claimed  should 
have  been  arrested  committed  or  attempt- 
ed to  commit  a  misdemeanor ;  and  <2) 
that  the  misdemeanor  was  committed  or  at- 
tempted-to  be  committed  in  the  officer's  pres- 
ence. A  peace  officer  has  authority  to  make 
an  arrest  for  a  misdemeanor  only  when  he  is 
armed  with  a  warrant  or  the  crime  is  com- 
mitted In  his  presence.  Pen.  Code,  S  836. 

The  accusation  against  McKamy  falls  to 
allege,  not  only  that  any  warrant  had  been 
delivered  to  him,  but  that  any  of  the  women 
had  committed,  in  his  presence,  Any  act  suffi- 
cient to  constitute  any  t^ense  denounced  by 
any  Penal  Code  section  to  which  our  atten- 
tion has  been  called.  The  charge  In  the  ac- 
cusation la  that  McKamy  "tias  had  knowl- 
edge of  the  fact  that  said  women  were  doing 
the  things  and  performing  the  acts  as  in  the 
paragraph  last  herelnb^ore  alleged,"  L  e., 
paragraph  3.  The  only  acts  that  paragraph 
3  alleges  were  committed  by  the  women  are: 
(1)  Occupying  and  living  In  said  houses  of 
prostitution  openly  and  notoriously;  and  (2) 
dressing  and  conducting  themselves  "in  a 
vile  and  indecent  manner,  as  follows:  That 
said  women  and  girls  wUI  leave  said  crflw 
and  solicit,  entice  and  Invite  those  passing 
thereby  to  visit  them  tberelD  for  the  pur- 
poses of  prostitotkm  and  lewdness."  It  is 
not  alleged  that  the  women  "wlUfnlly'*  lived 
In  or  occupied  the  houses,  thon^  the  lan- 
guage of  section  816  of  the  Penal  Code  is 
that  "every  person  who  •  •  •  willfully 
resides  la  such  a  house,  is  guilty  of  a  misde- 
meanor." As  to  the  alleged  eliciting  and 
entldng.  It  la  not  alleged  that  any  unmar- 
ried f«nale  was  enticed  (the  crime  dttiounced 
by  section  266  of  the  Penal  Code);  nor  that, 
by  reason  of  such  soliciting,  enticing,  or  In- 
viting, any  person  was  "prevailed  upon"  to 
visit  the  room  of  any  of  the  lewd  women 
(the  offense  denounced  by  section  318  of  the 
Penal  Code).  Our  attention  has  not  been 
called  to  any  other  Code  section  making  it  an 
offense  to  solicit,  entice;  or  invite. 

An  analysis  of  the  language  of  tfie  accusa- 
tion whereby  It  was  sought  to  deprive  Mc- 
Kamy of  his  office  discloses  that  the  alleged 
neglect  of  official  duty  with  which  be  was 
diarged  was  not  stated  so  strongly  as  in 
the  similar  case  against  Ferguson — the  peti- 
tioner for  the  writ  in  Ferguson  r.  Superior 
Court,  supra.  For  the  reasons  set  forth  in 
that  case,  with  which  we  agree,  we  hold  that 
the  accusation  against  McKamy  did  not  state 
facts  sufficient  to  give  the  court  jurisdictlen 
to  punish  him  by  deprtvlug  blm  of  hla  office 
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and  adjud^ng  t3iat  he  pay  a  flae  of  fSOO  to 
tbe  lDfoniier»  fhe  plaintiff  In  this  a<!tion. 

[I]  Respondent  seeks  to  differentiate  the 
accusation  here  In  question  from  that  pre- 
sented against  Ferguson  by  arguing  that  the 
accusation  against  UcSamy  alleges  that  be 
"permits"  Oie  women  "to  occupy  said  cribs 
as  her^before  alleged."  The  word  "permit" 
Is  a  word  of  conidderable  dastldty ;  It  Ia<^8 
clear-cut  and  precise  deflnlteness.  As  de* 
fined  1^^  Webster  and  others,  "permit"  Implies 
no  afflrmatiTe  act.  It  InTolves  no  Intent  It 
Is  mere  passtvity/  abstaining  from  preveot- 
atlve  actum.  In  n  Tbomas  (D.  O.)  108  Fed. 
272,  274.  An  allegation  that  McKamy  "per- 
mit^ tbe  women  to  occupy  the  cribs  amounts 
to  no  more  thui  that  having  received  no  war- 
rant Issued  uiwn  a  complaint  sworn  to  by 
some  powm  moved  thereto  by  a  proper  sense 
of  dvic  doty,  and  not  having  sem,  "commit- 
ted in  his  presence,"  any  acts  suffldent  to 
constitute  any  of  the  offcais»  denounced  by 
the  Penal  Cod^  he  made  no  arrests. 

While  In  the  light  of  the  facts  alleged  In 
tbe  accusation,  McEamy's  fidlure  to  swear 
to  a  cfunplaint,  as  any  private  dtlzea  might 
liave  done.  Indicates  a  la  A  of  appredatton  ct 
the  dutln  that  devcdve  upon  every  decent 
dtlzm  having  knowlei^  of  factiB  sufficient 
to  Justify  the  honest  btiief  that  misdemean- 
ors have  been  committed,  n^ertheless,  as 
was  said  in  Qie  Ferguson  Oase: 

*n^e  cannot  snbscribe  to  the  propositi<m  that 
the  failure  of  an  oflBcer,  without  process,  to 
make  an  arrest  under  sach  circuiUBtancM,  or 
to  swear  to  a  complaint  and  cause  the  proseco- 
tion  of  the  offenders,  constitutes  a  misdemeanor, 
to  wit,  neelect  of  official  duties,  for  which  he 
may  be  removed  from  office.  Under  aucfa  cir- 
cnmatances,  to  subject  liim  to  a  prosecation  un- 
der the  proviriona  of  section  772  of  the  Penal 
Oode,  at  tbe  relatimi  of  one  seeldng  to  recover  the 
$SO0  penalty  provided  therein,  would  not  only 
impose  unnecessary  and  Intolerable  hardens,  but 
strip  bim  of  all  discretion  in  the  making  of  ar- 
rests for  misdemeanors,  and  require  him  at  hia 
peril  .to  make  arreats  of  vagrants,  prostitutes, 
and  inmates  of  houses  of  prostitution  upon 
common  repute  or  informatlai." 

Tbe  accusation  here  in  question  la  not 
ainiply  a  case  where  the  document  has  been 
inartlflcially  drawn,  or  a  case  where  it  inti- 
mates the  existence  of  facts  necessary  to 
tlie  Constitution  of  the  offense  denounced  by 
section  772  of  the  Penal  Code,  or  even  an 
attempted  statement,  losufBclent,  but  indi- 
cating a  purpose  to  declare  on  the  essential 
facts.  There  la  here  a  total  failure  to  al- 
lege any  offense  for  which  McKamy  may  be 
punished  by  removal  from  office;  and  that 
the  court  was  wlthont  Jurisdiction  and  the 
Judgment  a  nullity  is  the  only  conclusion 
that  accords'  with  such  cases  as  Ex  parte 
Harrold,  supra,  Siebe  v.  Superior  Ck>urt, 
supra,  and  Ferguson  v.  Superior  Court, 
supra.  Tested  by  the  mllngs  in  ttiose  cases, 
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tbe  accusation  was  not  merely  de&ctlve,.  or 
technically  insufficient,  .not  merely  demur* 
rable  or  subject  to  a  motlm  to  auashVbut, 
in  tbe  language  of  EiK  parte  Show,  mpcti,  it 
was  "elementally  and  fundamoitally  defec- 
tive In  substance,  so  tliat.it  charges  a  crime 
in  no  manner  or  form  and  by  no  intend- 
ment." 

For  these  reasons  we  bold  that  respondent 
never  waa  a  creditor  of  McKamy. 

Other  points  are  made,  but  what  has  been 
said  U  snfflciait  to  dispose  of  tbe  appeal. 

The  appeal  from  the  order  denying  the  mo- 
tion fbr  a  new  trial  is  dismissed. 

Judgment  reversed. 

We  concur:    BIOANB,  J.;  THOlfAS,  J. 


(«  OsL  App.  M0> 
NIXON  V.  RAMSEY.    (Civ.  2826.)  ' 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  March  12, 1919.) 

1.  LZUITATION  OF  AonoKS  4a»148(3)  —  Ao- 
noN  ON  NovB— AoKNowxxDaMBrra  or  Ob- 

LIOATION. 

Maker's  letter  to  holder  of  notes,  stating, 
"It  is  impossible  right  at  the  Present  time— 
Fbr  me  to  Pay  any  Part  of  the  above  amount— 
I  hope  to  be  able  Some  time  Soon  to  hole  thing 
up — I  am  not  making  any  Promlsea— I  hope  to 
be  able  to  Pay  the  hole  thing  up  Some  day," 
written  after  action  on  notes  was  barred  by 
limitations  was  not  an  acknowledgment  suffi- 
cient to  take  the  case  out  of  the  operation  of 
the  statute  of  limitations.  Oode  Oiv.  Proc  { 
339,  subd.  1. 

2.  LnoTATioN  or  Aonons  ^s>iqO(1)— Rnn< 

NINO  OP  StATDTK— "ACKNOWI^DGMINT." 

An  acknowledgment  to  take  the  case  out  of 
the  operation  of  the  statute  of  limitations  must 
be  a  distinct,  unqualified,  unconditioual  rec- 
ognition of  the  obligation  for  wtiich  Oie  person 
making  such  admissloa  is  liable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ac* 
Imowledgment.] 

Appeal  from  Superior  Court,  Mendodno 
County;  J.  A.  White,  Judge. 

Action  by  Kate  I.  Nixon  against  Elsie  H. 
Ramsey,  etc.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Ira  S.  lilll^  of  San  Francisco,  for  ap- 
pellant. 

Preston  ft  Preston,  of  Ubiah,  for  respond-- 

ent. 

WASTE,'  P.  J.  This  is  an  appeal  by  plain- 
tiff from  a  Judgment  made  and  entered 
after  demurrer  to  the  complaint  sustained 
without  leave  to  amend- 
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The  action  was  brought  br  the  plaintiff  to 
recover  judgment  against  defendant,  as  ex- 
ecutrix of  the  last  will  and  testament  of  H. 
Ramsey,  deceased,  on  three  promissory  notes 
made,  executed,  and  delivered  by  said  H. 
Ramsey,  during  his  lifetime,  to  the  First 
Xatlonal  Bank  of  Wlnnemncca,  NeT.,  and 
by  said  bank  Indorsed,  signed,  and  dellTer- 
ed  to  the  plaintiff  herein. 

The  notes  were  dated,  respectively,  Novem- 
ber 20,  1909,  December  31,  1909,  and  July 
10, 1912,  and,  being  executed  out  of  the  state 
of  California,  were  barred  by  the  statute 
of  limitations  when  the  complaint  was  flled, 
September  6,  1916.  Section  339,  Code  of 
Civil  Procedure,  subd.  1,  as  said  section  pro- 
vided prior  to  the  amendment  of  1917  (St 
1917.  p.  299). 

On  or  about  the  10th  day  of  December, 
1914,  plaintiff,  by  and  through  her  duly  au- 
thorized agent,  one  M.  D.  Faircliild,  demand- 
ed of  said  H.  Ramsey  payment  of  said  notes, 
nie  demand  was  In  wilting  and  was  as  fol- 
lows: 

'TTliB  Nixon  National  Bank,  Beno,  Nev. 

"Dec.  10,  1914. 
nSs.  H.  Ramsey,  Piedmtnt,  Cal.— Dear  ffir: 
In  handling  varions  matters  of  the  estate  of 

Geo.  S.  Nixon,  deceased,  I  find  that  there  are 
three  notes  signed  by  you,  as  follows: 

"December  31,  1909,  $10,400.00,  November  20, 
1909,  ¥825.00,  and  Jnly  10.  1912,  for  $2,250.00, 
making  a  total  of  $13,475.00  principal  with  con- 
siderable unpaid  interest.  As  the  affairs  of 
the  estate  are  about  ready  for  a  final  distri- 
bution, it  has  occurred  to  me  that  perhaps  we 
can  oome  to  some  arrangement,  whereby  it  will 
be  of  fflotual  benefit  to  all  conconed,  relative 
to  the  settlement  <^  these  notes. 

"I  would  be  very  glad  to  hear  from  yon  at 
an  early  date  and  oblige. 

"Yonn  truly,  M.  D.  rairchOd." 

niereafter,  and  on  tbe  14tti  day  of  Janu- 
ary, 1913,  the  said  H.  Rams^,  in  writing, 
and  npon  the  face  of  tbe  aforesaid  written 
demand,  and  below  it,  snbscrllied,  dgned, 
and  delivered  to  plaintiff  herein,  by  and 
through  said  U.  D.  Fairdilld,  the  said  agent 
of  said  plaintiff,  an  acknowledgment  of  said 
promissory  note,  which  said  acknowledg- 
ment waa  in  the  following  words  and  flg- 
nres,  via.: 

"Jan.  14th,  1915. 
"It  is  impossible  rigbt  at  tbe  Present  time— 
For  me  to  Pay  any  Part  of  tbe  above  amount — 
I  hope  to  be  able  Some  time  Soon  to  hole  thing 
np— I  am  not  making  any  Promises— I  hope  to 
be  able  to  Pay  the  bole  thing  np  Some  day) 

"H.  Ramsey." 

The  sole  question  presented  en  this  ap- 
peal is:  Is  the  document  pleaded  by  the 
plaintiff  an  acknowledgment  of  a  debt,  with- 
in the  contemplation  of  section  360  of  the 
Code  of  Civil  Procedure,  suffldent  to  take 


the  case  out  of  tbe  operation  of  the  statute 
of  limitations? 

[1 , 2]  Under  the  well-established  rule  in 
this  state  we  are  of  the  <^inlon  Out  It  la 
not  An  acknowledgment  suffldent  to  take 
the  case  out  of  the  operation  of  the  statute 
must  be  a  distinct,  unQuallfled,  uncondi- 
tional rect^nltlon  of  the  obligation  for  which 
the  person  making  such  admission  la  liable 
Snyder  v.  Dederlchs,  179  Pac.  635;  Powell 
V.  Fetch,  166  Cat  329,  136  Paa  55,  and  the 
cases  dted. 

The  writing  Indorsed  by  Ramsey  on  tbe 
letter  to  Falrchlld,  the  agent,  falls  far  short 
of  containing  an  admission  or  a  new  con- 
tract whldi  would  take  tbe  Indebtedness 
out  of  the  statute  of  limitations.  It  was 
written  after  the  bar  of  the  statute  had  at- 
tached, and  must  be  viewed  In  the  light  of 
that  fact  Southern  Padflc  Co.  v.  Prosser. 
122  Cal.  415,  52  Pac.  836,  55  Paa  145.  Test- 
ed  by  the  rule  announced  In  the  cases  above 
cited  and  many  others  In  tbls  state,  It  la 
clear  that  there  la  nothing  contained  In  the 
letter  from  Ramsey  to  Falrdilld  which  can 
be  construed  as  an  unconditional  promise 
on  tbe  part  of  Ramsey  to  pay  ttie  outlawed 
debt  Snyder  v.  Dederlchs,  aupra.  The 
judgment  Is  aflOrmed. 


We  concur: 
ARD3,  J. 


KERRIGAN.  BIGH- 


(40  0«L  App.  S4) 
FlilNN  et  a1.  V.  ZERBE  et  aL   (Civ.  2823.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Mardi 
15,  1919.) 

Municipal 'coBPOKATioKS  ^=»519(1)— Stbkr 

lUPBOVEUBIfT— OBDIHAVCS  AHD  CHABTBB  — 
**A8SK88)CENT." 

Under  Charter  of  City  and  County  of  San 
Frandsco,  c.  2,  art  6,  {  S3,  giving  power  to 
assess  cost  of  snch  work,  the  board  of  anpet^ 
visors  had  authority  to  mact  Ordinance  No. 
2489,  N.  8.,  providing  that  the  contractor  per- 
forming street  work  thereunder  should  have  a 
lien  upon  tbe  property  benefited  by  the  improve- 
ment for  its  cost,  tbougb  an  "aasessment"  is 
dcfiDed  as  an  offidal  estimate  of  sums  wbidi 
are  basis  of  apportionment  of  tax. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assess* 
ment] 

Appeal  from  Superior  Court,  City  and 
CTounty  of  San  Frandsco;  Geo.  A.  Sturte- 
vant.  Judge. 

Action  by  James  J.  FUnn  and  T.  D.  Treacy 
against  Charles  Zeitte  and  others.  Prom 
Judgment  for  plaintiffs,  defendants  appeaL 
AiBrmed. 
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H.  M.  Anthony,  of  San  Tranclsco,  for  ap- 
pellants. 

FaMoa  T.  Finch  and  Paul  F.  Fratessa. 
both  of  San  Frandsco.  for  respondents. 

BICHARDS,  J.  Plaintiffs  brought  this  ac- 
tion to  foreclose  the  lien  of  a  street  assess- 
ment upon  certain  lands  of  the  defendants. 
It  appeared  upon  the  face  of  the  complaint 
that  the  proceedings  for  the  Improvement  of 
the  street  and  the  assessment  of  the  lands 
of  the  defendants  therefor  were  taken  under 
the  provisions  of  Ordinance  No.  2439.  N.  8 
of  the  city  and  county  of  San  Francisco. 
The  defendants  demurred  to  the  complaint. 
Their  demurrer  being  overruled,  they  elected 
to  stand  upon  It.  and  accordingly  declined 
to  answer,  whereupon  Judgment  was  enter- 
ed against  them  as  prayed,  decreeing  a  sale 
of  the  premises  In  satisfaction  of  the  lien 
of  the  assessment 

In  support  of  th^  appeal  the  defendants 
make  hot  one  contention,  namely,  tliat  the 
board  of  supervisors  of  the  city  and  county 
of  San  Francisco  had  no  anthority  to  enact, 
as  they  did.  In  Ordinance  No.  2439,  N.  S., 
that  the  contractor  performing  street  work 
thereunder  should  have  a  Uen  opon  the  prop- 
erty benefited  by  the  improvement  for  the 
cost  thereof. 

This  c<mtention  is  based  upon  the  appel- 
lants' construction  of  section  33.  article  6, 
chapter  %  of  the  monicipal  charter,  whldi, 
80  far  as  the  question  is  concerned,  provides 
as  follows: 

"Tlie  metbods  of  procedure  Id  this  article  pro- 
vided for  the  improvement  of  etrecCs  •  •  * 
and  for  the  assessment  of  the  expense  tliereof 

*  *  *  upon  private  property  shall  not  be 
deemed  ezdu^ve,  but  the  board  of  supervisors 

*  •  •  may  by  ordinance  substitute  therefor 
any  method  of  procedure  in  any  general  law 
of  the  state  of  California  «  •  •  providing 
for  any  sndi  improvements  in  muaicipalitles, 
and  levying  asacssments  for  the  expense  or  por- 
tion thereof  upon  private  property;  or  the 
board  may  *  •  •  adopt  an  ordinance  •  •  • 
providing  a  method  of  procedure  for  such  Im- 
provement and  assessment  •  •  •  * 

The  ordinance  under  vhldk  the  present 
work  was  done  was  adopted  under  the  au- 
thority of  the  last  part  of  this  provfsloo  of 
the  charter,  and  the  point  of  the  appellants* 
contention  is  that  this  authority  to  enact  a 
method  of  procedure  for  the  improvement  of 
streets  and  of  the  assessment  for  the  cost 
thereof  does  not  give  to  the  municipal  gov- 
erning body  the  power  to  provide  that  the 
assessment  shall  be  a  lien  upon  the  property 
assessed. 

We  think  tills  contention  unsound,  both  up- 
on reason  and  authority.  It  lias  been  uni- 
formly held  In  this  state  that  no  personal 
liability  can  be  constitutionally  Imposed  up- 
on a  property  owner  for  street  Improvement 
under  a  public  contract,  tmt  that  the  cost 


thereof  may  be  imposed  as  a  Uen  or  charge 
upon  the  specific  property  benefited  (Taylor 
V.  Palmer,  31  Cal.  249;  Williams  v.  Howell, 
145  Cal.  261.  78  Pac.  725;  Railway  Co.  v. 
Reclamation  District  173  Cal.  93.  159  Pac. 
430).  and  the  power  c^ven  to  the  board  of 
supervisors  to  enact  a  method  of  assessment 
evidently  contemplates  an  assessment  of  prop- 
erty rather  than  of  the  property  owner.  It 
will  be  noticed  that  by  the  section  of  the 
charter  quoted  the  alternative  Is  given  to 
the  board  of  supervisors  either  to  adopt  by 
ordinance  any  existing  method  of  street  Im- 
provement and  assessment  provided  by  the 
general  law.  or  the  method  already  provided 
in  the  cbarter  of  the  city  and  county,  or  to 
enact  a  new  one.  Under  the  methods  provid- 
ed by  the  general  law  of  the  state  and  by  the 
charter,  an  assessment  for  street  improve- 
ment is  made  a  Uen  upon  the  specific  prop- 
erty benefited,  and  It  Is  apparent  that  if  the 
board  of  supervisors  by  ordinance  had  adopt- 
ed any  of  those  methods,  sa<^  method  would 
have  been  In  force  in  the  municipality  not  by 
virtue  of  its  being  a  state  law,  but  because 
of  Its  enactment  by  ordinance.  From  which 
it  follows  that  there  is  no  legislative  intent 
to  be  discerned  In  section  33,  article  6,  chap- 
ter 2,  of  the  diarter,  to  exclude  from  the 
grant  of  power  to  the  board  of  supervisors 
the  ability  to  provide  for  a  Uen  upon  prop- 
erty in  street  Improvement  matters.  The 
particular  language  employed  In  this  section 
also  leads  to  the  same  conclusion.  It  refers 
to  the  assessment  provided  for  in  general 
laws  of  the  state  and  by  the  existing  munici- 
pal charter  (aU  of  which  are  assessments 
upon  property  enforceable  by  sale  thereof), 
and  then  says  that  the  board  of  supervisors 
may  by  ordinance  provide  for  "such"  assess- 
ment ;  L  e..  the  kind  of  assessment  just  men- 
tioned In  the  section. 

The  appellants'  principal  argument  in  sup- 
port of  their  contention  Is  based  ui>on  the 
definition  of  the  word  "assessment"  ITiey 
dte  Cooley  on  Taxation  (page  258)  to  the 
effect  that— 

"An  aasessaient  strictly  speaking,  is  an  of- 
ficial estimate  of  the  sums  which  are  to  con- 
stitnte  the  ba^s  of  an  apportionment  of  a  tax 
between  the  individual  subjects  of  taxatioa 
within  the  district.  As  the  word  Is  more  com- 
monly employed,  an  asacssment  consists  of  two 
processes,  listing  persons  properly  to  be  taxed, 
and  of  estimating  the  sums  which  are  to  be  the 
guide  of  an  apporti<mment  of  the  tax  betweoi 
them." 

With  this  and  similar  definitions  as  a 
basis,  they  readily  demonstrate  by  the  cita- 
tion of  authority  that  the  power  to  assess 
does  not  Include  the  power  to  Impose  a  Uen. 
But  here  the  assessment  is  not  imposed  upoa 
the  person,  but  upon  the  property,  which 
necessarily  Includes  a  power  to  coUect  the 
assessment  by  a  sale  of  the  property,  and 
whether  we  £^ak  of  the  method  of  enforcing 
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the  assessment  as  the  foredosnre  of  a  lien 
upon  the  property,  or  a  sale  of  the  property 
for  Oie  collection  of  the  amonnt  assessed,  Is 
Immaterial;  tbey  evidently  b^ng  the  same 

thing. 

Taming  to  authority,  we  find  that  the 
power  conferred  this  section  of  the  iibavr 
ter  to  enact  a  method  of  assessment  hog  been 
construed  by  oar  Supreme  Court  as  meaning 
as  assessment  carrying  a  Hen  upon  the  prop- 
erty assessed.  In  Mardls  t.  McCarthy,  162 
Cat  94, 101,  121  Pac.  3S9.  an  ordinance  hi  all 
respects  similar  to  the  ordinance  which  we 
are  here  considering  (that  Is,  as  to  the  im- 
posing of  liens)  was  under  consideration,  ex- 
cept that  it  provided  for  the  boring  of  tun- 
nels, instead  of  grading,  paving,  sewering, 
curbing,  and  sldewalbing  streets.  The  tun- 
nel ordinance  provided  for  tbe  imposing  of 
the  burden  of  thie  cost  of  the  work  upon 
private  property  (that  Is,  Imposing  a  lien), 
and  was  authorized  by  the  same  section  33, 
chapter  2,  article  6.  of  tbe  charter,  as  au- 
thorized the  street  improvement  ordinance 
which  we  are  now  considering.  In  that  case 
the  delegation  of  the  authority  to  the  board 
of  supervisors  to  adopt  such  (M>llnance  was 
upheld,  and  tbe  method  of  procedure  provid- 
ed In  the  ordinance  for  the  assessment  and 
collection  of  the  cost  of  the  Improvement 
from  the  adjirinlng. lands  by  lira  was  held 
to  be  within  tbe  scope  of  the  dmrter  au- 
thority. 

In  tbe  case  of  Hayne  t.  City  and  County, 
etc.,  174  Cal.  185.  162  Pac.  625,  the  Supreme 
C3ourt  was  considering  the  same  ordinance 
as  in  the  case  Just  cited,  passed,  as  we  have 
seen,  under  the  same  authority  as  tbe  one 
here  construed.  Tbe  objection  that  Is  now 
made  was  there  advanced  to  that  ordinance, 
and  was  held  not  to  be  a  valid  objection. 

We  cMiclude,  therefore,  that  the  court  did 
not  err  In  overruling  the  defendants*  demur- 
rer to  the  complaint 

Hie  judgmrat  Is  affirmed. 

We  concur:  WASTE.  P,  J.;  KERRI- 
GAN. J. 


(«  CA  App.  n4) 
RIOHEY  T.  BUTliER  et  at    (Civ.  1053.) 

(District  Oiurt  of  Appeal,  Third  District,  Cali- 
fornia.   March  18,  1919.) 

1.  MORTOAQBS  <S=»464— FOBECLOSUBB— PanfA 

Facie  Case— Evidenci:. 
In  action  to  foreclose  mortgage  securing 
payment  of  note,  the  introduction  io  evidence 
of  note  and  mortgage  sued  upon  and  written 
assignments  showing  plaintiff  to  be  owner 
thereof  is  sufficient  to  Justify  findings  sufficient 
to  support  decree  ordering  forecloanra. 


2.  BviDEircB  «s»fiM— WBioar— TTircoiTTBA- 
Dicno  EviDEirCE. 

Trial  court  is  not  legally  bound  to  accept  all 
testimony  adduced  before  it  at  iU'Zace  value  or 
as  conclusive  mer^  becaose  there  Is  no  tea* 
timony  offered  and  received  In  contradiction 
of  it 

3.  WrrNEBSBs  ^»315-GBBDiBiuTr— IfAirinB 
OF  'TEBTimno. 

Tbe  manner  in  which  witness  testifies  often 
operates  as  effectually  in  the  impeachment  of 
Che  verity  of  Us  teatimony  as  would  affirmative 
contradiction. 

4.  Appeal  ahd  Ebbob  ^WOSCD—Bsvaw^ 

FlNDIKOS. 

Since  trial  court  has  witnesses  before  it,  its 
conclusions  upon  questions  of  fact  are  rarely 
reviewable,  and  on^  so  when  questions  of  fact 
are  of  ancb  a  character  from  tbe  nature  of  tbe 
evidenoe  as  to  resolve  them  hito  questioiu  of 
law. 

5.  EVIDENCB    «=»589— FRAUn— EZISTBRCE  OF 
iNCUMnaANCB— SUFFICIBNCT  OF  EVIDENCE. 

In  action  to  foreclose  mortgage  executed  by 
purchaser  to  vendor  where  defense  was  that 
vendor  represented  land  to  be  free  from  in- 
cumbrance* wlien  in  fact  there  was  mortgage 
thereon,  and  only  testimony  offered  in  support 
of  such  defense  waa  that  given  by  defendant 
himself,  held  that  court  In  refusing  to  accept 
defendant's  story,  did  not  commit  abuse  of 
sound  judicial  discretion. 

Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shields,  Judge. 

Action  by  George  D,  Rlchey  ajralnst 
James  A.  Butler,  John  H.  Davidson.  Joseph 
T.  Roffy,  Gabriel  Hughes,  Reclamation  Dis- 
trict 1000,  and  M.  D.  Butler,  as  administra- 
tor of  the  estate  of  James  A.  Butler,  deceas- 
ed, substituted  as  the  representative  of  James 
A,  Butler,  deceased.  From  decree  rendered, 
last-named  defendant  appeals.  Affirmed. 

Paul  F.  Fratessa.  of  San  Frandsct^  and 
Edward  I.  BuUer,  of  San  Rafael,  for  ap^ 
pellant 

Arthur  C.  Hustwi,  of  Woodland,  and 
Thomas  B.  Leeper,  of  Sacramento,  for  re> 
q^ondent 

HART,  J.  me  action  was  brought  to 
foreclose  a  mortgage  on  80  acres  of  land  in 
Sacramento  county,  which  was  given  to  se- 
cure tbe  paymait  of  a  promlasory  note  for 
$1,500,  executed  by  James  A.  Butler  and 
payable  to  the  order  of  Joseph  Bof^,  sriilch 
note  and  mortgage,  at  the  cfHnmenceuient  of 
the  action,  were  alleged  to  be  the  property 
of  the  plalntur. 

A  decree  was  entered,  ordering  foreclo* 
sure  of  said  mortgage,  the  sale  of  the  uiort- 
gaged  property,  and  the  paymrat  to  plaintiff 
of  f  IJIOO  and  Interest  from  the  proceeds  of 
the  sale.  It  was  also  decreed  that  said  sale 
should  be  subject  to  an  assessment  Hen  of 
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defendaot  reclamation  district  1000,  and 
that  plaintiff  take  nottiliig  as'  against  said 
reclamation  district 

The  ap[>eal  Is  by  M.  D.  Butler,  administra- 
tor, from  the  Judgment.  A  reversal  Is  urg- 
ed npon  the  sole  ground  that  the  findings  and 
the  Judgment  are  not  supported  by  the  evi- 
dence. 

The  note  and  mortgage  In  question  were 
dated  March  3,  1908,  and  the  mortgage  was 
acknowledged  by  James  A.  Bntler  on  the 
16th  day  of  the  same  m<mth.  James  A.  But- 
ler died  February  22,  1913,  and  M.  D.  BuUer 
was  duly  aK>ointed  administrator  of  bis 
estate  and  substituted  In  the  action,  and 
will  hereinafter  be  called  the  defendant 

It  appeared  that  on  October  28,  1907,  said 
Roffy  had  executed  a  mortgage  In  favor  of 
George  h.  Woodford,  but  at  the  date  of  the 
trial  belonging  to  James  H.  .Davidson,  to  se- 
cure the  snm  of  $1,500,  said  mortgage  cov- 
ering 160  acres  of  land,  of  which  tbe  80 
acres  In  question  were  a  part.  It  was  alleged 
Id  the  answer  "that  the  said  Roffy,  wttb  the 
Intent  to  deceive  and  defraud  said  James 
A.  Butler,  falsely,  fraudnlently,  and  know- 
ingly represented  to  said  James  A.  Bntler 
that  said  land  was  then  free  and  clear  from 
any  and  all  liens  and  Incumbrances,"  and 
that  James  A.  Butler  did  not  discover  said 
Incumbrance  until  In  tbe  month  of  April, 
1908,  at  which  time  he  demanded  of  Roffy 
the  cancellation  of  the  Botler  note  and  mort- 
gage, which  was  by  Roffy  refused.  Before 
tbe  trial,  plaintiff  dismissed  the  action  as 
to  defendant  Davidson,  who  had  commenced 
an  action  to  forec]ose  his  mortgage*  As  to 
this,  the  court  found  that  nothing  was  due 
on  tbe  Davidson  mortgage,  "and  said  mort- 
gage constitntes  no  lien  or  incumbrance 
npon  said  land,  and  the  existence  of  said 
mortgage  constitutes  no  fraud  or  deceit  up- 
on tbe  mortgagor  in  said  action,  and  said 
defendant  Butler  was  not  damaged,  and 
suffered  no  damage  by  reason  of  said  al- 
leged mortgage." 

[1]  The  plaintiff,  having  introduced  In 
evidence  the  note  and  the  mortgage  sued 
ui>on,  and  certain  written  assignments  show- 
ing that  he  was  the  owner  thereof,  and 
thereupcHi  rested  his  case,  a  showing  was 
then  made  to  Justify  findings  sufficient  to 
support  the  decree.  Tbe  single  question  re- 
maining, then,  is:  Is  the  evidence  presented 
hy  the  defendant  and  addressed  to  the  spe- 
cial defense  set  up  In  the  answer  and  based 
upon  the  ground  of  fraud  such  that  this 
court  may  Justly  declare  that  the  trial  court, 
In  repudiating  or  disregarding  It,  abused  Its 
discretion  or  transcended  the  province  (pe- 
culiarly that  of  trial  courts)  of  passing  upon 
questions  of  the  credibility  of  tbe  witnesses 
and  tbe  weight  of  the  evidence? 

Tbe  only  testimony  c^ered  by  the  defend- 
ant aad  received  by  the  court  In  support  of 
the  special  defense  was  that  given  by  the 
defendant  himself.  He  testified  that  be  met 
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Joseph  T.  Roffy  In  San  Rafael  at  the  time 
the  mortgage  was  executed  by  his  brother 
to  him;  that  his  brother,  since  deceased,  Mr. 
Roffy,  and  the  witness  were  present;  that 
he  met  his  brother  and  Mr.  Roffy  at  their 
request;  that  they  wanted  him  to  look  at 
some  papers  which  they  were  about  to  exe- 
cute.  He  continued: 

"They  told  me  that  Hr.  Rofl^  was  tbe  owner 
of  some  land  up  in  Sacramento  county,  and 
that  he  was  about  to  trade  the  land  for  an  auto- 
mobile that  my  brother  then  owned.  The  auto- 
mobile was-  valued  by  both  Roffy  and  my  broth- 
er at  $1,500.  Tbe  land  was  valued  by  both 
Roffy  and  my  brother  at  $3,000.  They  agreed 
to  make  the  trade— the  automobile  for  the  land, 
with  a  mortgage  back  of  the  $1,500  on  the  bal- 
ance due  on  the  purchase  price.  They  both 
asked  me  to  look  oyer  the  papers,  which  I  did. 
I  then  informed  them  both  that  the  transaction 
was  not  carried  on  In  a  busiiiesa  way ;  that 
they  should  have  an  abstract  of  title— search  of 
the  title  made.  Mr.  Roffy  informed  my  brother 
at  that  time  that  such  a  thing  would  be  a  need- 
less expense;  that  be  had  just  bad  the  title 
searched  himself;  bad  the  abstract  at  his 
place;  that  he  would  produce  that  abstract 
and  would  transfer  it  to  my  brother,  •  •  • 
and  assured  my  brother  that  the  land  was  clear 
and  free  of  any  kind  of  incumbrance  or  lien, 
the  title  was  perfect.  •  •  •  My  brother  said 
he  knew  Mr.  Roffy  for  some  timo;  that  he  was 
a  teacber  in  the  University  of  California:  that 
he  had  every  faith  in  him ;  that  it  would  be 
a  whole  lot  of  red  tape  and  a  needless  expense 
to  have  any  search  made;  that  be  was  perfect- 
ly willing  to  take  the  statement  of  Mr.  Roffy 
that  the  land  was  free  and  clear  from  any  In- 
cumbrance." 

The  witness  said  that  so  far  as  he  knew 
his  brother  never  saw  an  abstract;  that 
about  three  months  later  he  and  his  brothor 
visited  an  attorney  who  was  representing 
Roffy,  and  that  his  brother  said  he  wanted 
his  automobile  ba<^  and  would  reconvey  the 
property  to  Roffy  as  soon  as  the  note  and 
mortgage  were  delivered  up  and  canceled. 
Shortly  after  that,  witness  and  his  brotlKr 
saw  RoSj  In  San  Frandsco.   He  said : 

"My  brother  demanded  from  Mr.  Roffy  that 
he  deliver  back  the  automobile  to  him.  Mr, 
Roffy  made  promises  of  h-eeing  the  land  from 
the  incumbrance  which  was  upon  it  My  broth- 
er became  a  little  impatient,  and  told  Mr.  Roffy 
that  be  was  tired  of  waiting ;  that  be  had  been 
stalling  for  two  or  three  months,  and  that  he 
had  lost  faith  in  him ;  that  he  would  wait  no 
longer.  *  *  *  I  pr^iared  a  complaint  at 
that  time  setting  up  tiie  fraud,  and  asked  for  an 
Injanction  to  prevent  Roffy  from  transferring 
the  automobile  or  further  using  it  or  damaging 
it,  and  also  praying  that  the  note  and  mort- 
gage be  delivered  tip  and  canceled.  Before  that 
complaint  had  been  verified  by  my  brother  or 
before  it  bad  been  filed,  my  brother  informed 
me  that  Mr.  Roffy  had  disposed  of  tbe  auto- 
mobile, and  that  he  was  unable  to  locate  it** 

Thereupon,  he  testified,  his  brother  swore 
to  a  complaint  charging  Itotty  with  obtaining 
money  under  false  pretenses,  and  a  warrant 
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Issued  Cor  Ills  arrest,  but  had  gone  to 
Chicago  and  the  warrant  was  not  sored. 

It  will  be  noted  that  It  does  not  clearly 
appear  from  the  witness'  testimony  that  the 
deceased  never  at  any  time,  prior  to  the  con- 
summation of  the  sale  saw  and  examined  the 
abstract  of  title  to  the  land  which  Roffy 
said  that  he  bad,  and  which  he  further  said 
he  would  produce  and  deliver  to  the  deceas- 
ed. But,  be  that  as  It  may,  it  is,  of  co'Urse, 
manifest  that  the  court  rejected  the  defend- 
ant's testimony,  and  we  can  perceive  no 
reason  arising  from  the  record  before  us 
for  declaring,  as  a  matter  of  l&w,  that  the 
refnsal  of  the  court  to  accept  that  testimony 
Involved  error  or  an  abuse  of  Judicial  dis- 
cretion. Indeed,  as  we  view  the  proposition, 
It  would  be  entirely  in  excess  of  the  Just 
power  of  a  reviewing  court  to  hold  that  it 
was  the  legal  duty  of  the  trial  court  to  have 
accepted  as  verity  the  testimony  of  the  de- 
fendant, and  upon  it  predicated  a  finding 
that  the  transactitm  resuItlDg  in  the  sale  of 
the  land  to  the  deceased  by  Roffy  was  char- 
acterized by  such  fraud  and  deception  as 
would,  In  equity,  vitiate  such  a  transaction. 

(2-4|  A  trial  court  is  not  legally  bound  to 
accept  all  testimony  adduced  before  it  at  Its 
face  value  or  as  conclusive,  merely  because 
there  is  no  testimony  offered  and  received 
In  contradiction  of  It.  The  manner  In  which 
a  witness  may  testify  often  operates  as  ef- 
fectually In  the  ImpeachmeDt  of  the  verity 
of  his  testimony  as  would  affirmative  con- 
tradiction thereof  by  other  testimony.  The 
trial  court  has  the  witnesses  before  It,  and 
is  thus  In  a  portion  to  determine,  with  at 
least  approximate  accuracy,  whether  a  wit- 
ness' testimony  is  or  is  not  worthy  of  that 
d^ree  of  credence  necessary  to  Impress  It 
with  persuasive  or  any  probative  force.  The 
tests  available  to  trial  Judges  and  Juries  for 
determining  questtons  of  fact  are  obviously 
not  available  to  reviewing  tribunals,  and 
therefore  when  a  trial  court  or  Jury  reach 
a  condudon  upon  the  facts,  such  conduslou 
la  rarely  reviewable  and  only  so  when  the 
questions  of  fact  are  of  such  a  character 
^  from  the  nature  of  the  evidence  as  to  resolve 
'  them  Into  questions  of  law. 

[C]  In  the  present  case,  the  trial  court  act- 
ed clearly  within  its  province  in  refusing  to 
accept  the  defendant's  story  and,  as  suggest- 
ed, the  situation  here  Is  not  such  as  to  war- 
rant us  In  saying  that  thus  It  committed 
error  or  an  abuse  of  sound  JwUcial  dis- 
cretion. 

But  the  trial  court  was  not  required  to  de- 
termine the  question  whether  there  was 
fraud  In  the  transaction  on  the  part  of  Bof- 
fy  sufficient  to  render  It  nugatory  and  void 
by  a  consideration  alone  of  the  defendant's 
testimony.  The  plaintiff  In  rebuttal,  Intro- 
duced In  evidence  a  number  of  letters  pass- 
ing between  the  [daintiff  and  James  A.  But- 
ler long  after  the  sale  and  conveyance  of  the 
land  to  the  latter  and  the  mortgage  by  him 


given  to  BoBy  on  said  land  to  aecore  pay- 
ment of  his  '(Butler's)  promissory  note  to 
Boffy  for  the  punduse  price.  The  cmtenta 
of  the  deceased's  lettws,  whldi  formed  a 
part  of  tlie  correspondence  referred  to,  die 
trial  court  could  well  have  considered  as 
rather  contradictory  to,  than  confirmatory 
of,  the  testimony  of  M.  D.  Butler.  The  sub- 
Joined  Is  the  Important  part  of  said  corre- 
spondence : 

On  January  30,  1009,  said  Butler  wrote 
to  plaintiff,  saying,  among  other  things: 

"I  am  going  to  try  and  settle  up  with  Geo. 
Vfoodixxd  re^irding  the  Sacramento  land  some 
time,  this  week,  and  would  like  to  communicate 
with  you  wlien  I  do." 

To  this  letter,  plaintiff  replied  on  February 
4,  1009,  as  follows : 

"Not  having  heard  frcHn  yon  in  answer  to  my 
two  previous  letters,  I  was  about  ready  to  start 
forcclosare  on  the  $1,500  mortgage,  signed  by 
you.  which  I  hold  against  the  land  near  Sacra- 
mento. Toa  say  you  are  going  to  settle  up 
with  Woodford  this  week.  Woodford's  mort- 
gage is  not  doe  for  nearly  a  year  yet,  while 
my  mortgage  was  doe  on  Jan.  1st  If  you  do 
not  care  to  pay  my  mortgage  and  want  to  get  re- 
leased from  the  note,  I  am  willing  to  release 
you,  providing  you  give  me  a  qaitclaim  deed  to 
your  80  acres,  so  that  I  can  deer  up  the  title. 
If  you  want  to  pay  the  mot;tgage  off  and  keep 
the  land,  and  bare  not  ail  of  the  cash  at  tliis 
time,  I  will  be  willing  to  accept  part  of  it  and 
wait  a  short  time  for  the  balance.  I  am  willing 
to  do  anything  that  la  fair,  bot  something 
must  be  done  right  away.  ***** 

On  February  0,  1900,  Butler  answered, 
saying  that  he  had  not  received  the  two  let- 
ters mentl<med  by  plaintiff,  and  proceeding: 

**!  was  over  to  see  Mr.  Woodford  to-day  and 
told  him  that  I  was  willing  to  settle  with  him 
or  you.  But  that  I  would  like  to  hear  from  you 
first  which  I  think  is  proper,  Tou  say  his 
mortgage  will  not  be  due  for  some  time.  Mow 
your  mortgage  is  overdue  and  perhaps  it  would 
be  better  to  settle  with  you  and  you  cao  settle 
the  difEerence.  I  now  have  a  check  for  $1,000 
and  will  pay  Mr.  Woodford  or  yon  providing 
things  can  be  arranged.  I  will  be  able  to  pay 
the  balance  In  a  month  or  so.  *  *  *  " 

Plaintiff  replied  on  February  10,  1900, 
stating  that  be  bad  nothing  to  do  with  Wood- 
ford's mortgage;  that  be  would  send  the 
note  and  mortgage  to  the  Wells  Fargo  Bank, 
in  San  Francisco,  to  be  Indorsed  by  the  bank 
upon  receipt  of  f 1,000. 

On  February  24th,  Butler  wrote: 

"I  am  going  to  deposit  11,000  this  day  with 
the  Wells  Fai^o  Bank  here  in  this  city.  I 
will  instruct  them  to  send  you  this  amount  up- 
on receipt  of  the  release  &  mortgage.  I  will 
pay  you  the  balance  in  three  or  four  months. 
Kindly  let  me  know  what  rate  of  interest  you 
intend  to  charge.  I  am  willing  to  pay  anything 
that  is  fair  and  square." 

Later,  oo  the  same  day,  he  wrote  that  the 
Wella  Fargo  Bank  refused  to  accept  the 
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money,  as  plaintiff  bad  no  account  Tlth  it, 
but  tliat  be  bad  deposited  tbe  money  vritb 
the  Anglo-Gallfomlan  Bank,  "and  if  you 
send  yonr  papors  to  thou  tbey  wlU  hold 
tbem  In  eflcrow  imtU  yonr  mortgage  la  aat- 
isfled." 

Plaintiff,  on  Marcib  2,  1000,  wrote  that  he 
was  sending  the  note  and  mortgage  to  the 
Anglo-Gallfomlan  Bank.    He  said: 

"You  state  that  the  bank  would  hold  the 
papers  in  escrow  until  the  morUtsge  was  all 
satisfied.  This  will  hardly  be  necessary,  and  I 
would  prefer  to  hold  tbe  papers  until  tbe  bal- 
ance becomes  due.  I  have  drawn  an  extension 
agreement,  which  is  signed  by  myself  and  ac- 
knowledged before  a  notary  public.  This  I 
have  instructed  the  bank  to  deliver  to  you 
when  yon  turn  over  the  |l,0O0  to  them  for  me. 
*  *  *  Yon  asked  me  aboat  tbe  rate  of 
interest  on  the  fSOO.  I  am  willing  to  let  it  go 
withoat  interest  now  that  the  matter  la  bdng 
settled." 

The  extension  agreement  referred  to  in 
the  aJMve  letter  was  to  the  effect  that  apon 
payment  of  f 1,000  apon  said  note  and  mort- 
gage, payment  of  tbe  balance  of  J500  would 
be  extended  to  July  1, 1909.  On  July  7, 1909, 
J.  A.  Butler  wrote  plaintiff: 

"Your  letter  has  been  received  and  noted. 
Let  me  assure  you  that  I  will  settle  with  you 
in  ai^t  of  ten  days.  My  money  got  tied  up, 
otherwise  I  wonld  have  settled  before  now. 
Assuring  yon  that  I  am  about  to  pay  yon  up," 
etc. 

The  above  letters  of  the  -  deceased  very 
plainly  show  that,  If  he  at  any  time  ever  be- 
lieved that  Roffy  had  Imposed  upon  or  de- 
ceived him  as  to  the  title  to  the  land,  he 
must  have  later  satisfied  himself  that  the 
bargain  was  all  that  he  could  have  expected 
It  to  be.  In  none  of  the  letters,  it  will  be 
noted,  did  be  make  any  complaint  about  tbe 
transaction  or  claim  that  he  was  Induced  to 
enter  Into  and  consummate  It  by  any  mis- 
representations or  deception  on  the  part  of 
Roflfy.  To  the  contrary,  the  letters  very 
clearly  show  that  he  was  anxious  to  pay  his 
mortgage  debt  and  so  retain  the  land,  not- 
withstanding that  he  knew,  as  the  letters 
show,  that  a  prior  mortgage  to  secure  an 
unmatured  Ind^tedness  evidenced  by  a 
promissory  note  then  subsisted  upon  the 
property.  It  Is  quite  manifest  that  upon  a 
cmisideration  of  said  letters  the  trial  court 
could  Justly  or  at  least  with  considerable 
reason  have  been  inspired  with  a  strong 
feeling  of  distrust  In  the  testimony  of  tbe 
witness,  Butler. 
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Wbile  thus  we  bave  presented  and  briefly 
consider^  some  of  tbe  oonalderations  Uiton 
which  tbe  court  hOxm  m^t  have  been  led 
to  reach  Its  condn^m,  in  the  face  of  tbe 
testimony  ot  tbe  defendant,  that  tbe  trans- 
action between  Roffy  and  tbe  deceased  was 
carried  oo  aiid  completed,  so  far  as  Bellas 
part  ttaer^  was  concerned,  honestly  and  In 
good  foltb,  and  that  tbe  pnndiase  ot  the 
land  by  tbe  deceased  was  not  tbe  result  of 
any  mlsr^resaitatifm  by  the  former  of  the 
condition  of  tbe  title,  either  at  tbe  time  the 
transaction  was  under  negotiation  or  when 
It  was  finally  completed,  it  has  not,  under 
our  view  of  the  record,  been  abaolntely  nec- 
essary that  we  Bbould  bare  done  so,  since, 
as  hitherto  declared,  there  .would  be,  even 
In  the  absence  of  tbe  lett^  referred  to 
from  the  record,  no  Justiflcatltm  for  tbe  con- 
clusion by  this  conrt  fbat  tbe  result  reached 
by  the  court  below  necessarily  involyed  an 
arbitrary  rejection  of  tbe'  defendant's  testi- 
mony. In  other  words,  as  stated  in  tbe  be- 
ginning, fbere  would  be  in  eatSk  case  no 
ground  upon  wblcb  we  conld  Jnatly  bold 
that,  by  dlsr^ardlng  tbe  testimony  of  the 
defendant,  the  court  below  was  goUty  cC 
an  abuse  of  discretion. 

In  Tlev  of  tbe  comdndon  we  bare  arrived 
at,  as  Indicated  above,  it  Is  not  necessary  to 
cmslder  other  assignments  involving  attach 
upon  other  findings  than  those  just  consid- 
ered. As  stated  above,  the  finding  that  the 
note  and  tbe  mortgage  were  made  and  de- 
livered as  alleged  In  the  complaint  Is  of  it- 
self sufficient  to  supiwrt  tbe  Judgment,  and 
it  therefore  becomes  wholly  immaterial 
whether  tbe  prior  mortgage  was  or  was 
not  a  subsisting  Ilea  upon  the  land  at  tbe 
time  of  tbe  transaction  between  Hoffy  and 
the  deceased,  and  the  finding  that  it  was 
not  is  therefore  also  immaterial.  Not,  in 
view  of  our  conclusion  as  to  the  evidence. 
Is  It  necessary  to  determine  whether,  to  en- 
title the  defendant  to  maintain  his  defense 
upon  the  groimd  of  fraud,  it  was  necessary 
for  him  to  rescind  the  contract  of  sale,  it 
being  cmitended  by  the  respondent  that  re- 
scission Is  a  prerequisite  to  a  right  of  ac- 
tion in  such  a  case,  and  that  the  same 
must  be  kept  alive  continuously  and  to  the 
time  of  the  trial,  which,  It  Is  likewise  con- 
tended, was  shown  by  the  letters  above  ad- 
verted to  was  not  done. 

The  judgment  appealed  from  is  affirmed. 

We  concur:  BUCK,  Presiding  Judges  pro 
tern.;  BDBNETT.  J. 
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ROTS  V.  THOMSON.    (OIt.  1800.) 

(District  Ooort  of  Appeal.  TUxA  District,  Cali- 
fornia.  Much  7. 1910.) 

1.  Beoexbs  «=»86(4>~Rbal  BstAtb  Tbans- 
AOTZON  —  Pbooubir  a  Oausb  —  SumCIENCT 

or  EVIDENCB. 

In  real  estate  broker's  action  for  commis- 
sons,  evidence  held  to  support  finding  that  sale 
of  prc^ert;  was  not  made  throngb  anj  effort  of 
plaintiff  broker. 

2.  Bboebbs  «ss>B»-6axji  of  Bui,  EatAn- 

pBOCUUirO  CAU8B. 

Where  purchase rs  had  been  trying  to  boy 
property  for  a  period  of  11  years,  and  dvrinc 
such  time  had  been  negotiating  with  owners, 
broker  was  not  procuring  or  efficient  cause  of 
sale,  though  he  had  property  listed  and  had 
sent  purchasers  letters  describing  it  among 
other  properties  for  sale  without  calUiif  partic- 
ular attention  to  it. 

3.  BB0KBB8   4=954,   57(1)  —  BuL  Estate 

TBAHSACnOTTS  —  COWOSSKHf  —  SaLS  Olf 
TEBUS  BXFBEBraD  IX  BlCPLOTKBNT  COX- 
TBACT. 

Broker,  to  be  entitled  to  commission  for 
sale  of  real  estate,  must  produce  purchaser 
ready,  willing,  and  able  to  purchase  at  the 
price  and  on  the  terms  specifically  expressed 
in  the  contract  of  employment. 

1.  BB0KBB6  «=»63(1)— Real  Bstatb  Tbaxs- 
AcnoNS— Gouuission— GBAXas  ix  Tebhb 
or  Sale  bt  Owner. 
Where  broker  produces  purchaser  ready, 
willing,  and  able  to  purchaae  at  the  price  and 
tm  the  tnoiB  meeifically  expressed  In  contract 
of  employmmt*  owner  cannot  by  cfaangins  terms 
of  sale  or  price  (tf  lend  affect  broker'a  right  to 
hii  commis^on. 

5.  Bbokebb  «=353— Sale  op  Real  Eotatb— 
CoMifisaiONB— Pbocubino  Cause. 

Real  estate  broker  is  not  entitled  to  com- 
mission for  sale  of  land  unless  his  efforts  are 
the  procuring  or  inducing  cause  ot  sale. 

6.  Bbokxbb  ^940~Bboksraob  Coktbaov- 
Sale  or  BsAfi  Esutb  bj  Owxbb. 

Where  hrdiar  wrote  owner  asking  If  his 
land  was  still  for  sale  and  if  there  had  been 
any  change  in  the  price,  and  the  owner  replied, 
naming  price  and  stating  broker's  commission 
upon  his  sale  of  land,  owner  had  the  right  to 
sell  the  land  independently  of  agreement  witb 
broker;  such  ccmtract  not  giving  broker  the 
exclusive  right  to  sell  land  nor  making  him  ex- 
clusive agent  for  sale  thereof. 

7.  Bbokebs  41— 1 11  —  Bboebb'b  Coxtbact  — 
i^buixatiok. 

Where  contract  flaring  broker  right  to  sell 
property  at  certain  price  for  certain  commission 
did  not  specify  duration  thereof,  owner  could 
terminate  contract  at  any  time  before  broker 
procured  purchaser  ready,  willing,  and  able  to 
pardiase  on  the  terms  stated  in  his  contract. 
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a  EviDBxcn  «9>317(18)— Hbabbat  BmtEnA 
—  Acnox  roB  Couuibsioxs  —  Pbocubxxo 
Cause  or  Sale. 

In  broker's  action  for  commissions  for  sale 
of  real  estate,  evidence  as  to  owner's  statement 
sfter  the  sale  had  been  effected,  and  just  prior 
to  owner's  death,  that  broker  had  nothing  to 
do  with  the  sale,  was  inadmissible,  being  hear* 
say. 

0.  EVIDBXCE  «=>271(16)~3ELI>-SlBTIXa  DBC- 

LABATioxs — Action  fob  Coiocusioxb— Pbo- 

oOBixa  Cause  or  Sale. 
In  broker's  action  for  commissions  for  sale 
of  land,  evidence  offered  by  defendants  as  to 
statements  by  owner  after  consummation  of 
sale,  and  just  previous  to  owner's  deatii,  that 
broker  had  nothing  to  do  in  effecting  sale,  was 
Inadmiuible.  being  aelf-Berving  declarations. 

10.  Appeal  and  Ebbob  4=>981(6)— Review— 

PbESUUPTIOXS— INCOHFIBTERT  TeSTIKONT— 

Tbial  by  Coubt. 
In  trial  by  court  it  will  be  presumed  on  ap- 
peal that  court,  in  reaching  its  condusion,  dis- 
regarded   any    Incompetent   testimony  which 
might  have  found  its  way  into  the  record. 

11.  Appeal  and  Ebbob  *=»1170(T)  —  Habm- 

LESS  EbROB— iNCmCPETENT  TESTIIIONT. 

In  action  tried  by  court,  Introduction  of  in- 
competent testimony  wss  not  reversible  error 
under  Const  art.  6,  {  4H.  where  the  evidence, 
with  incompetent  testimony  diwegarded,  was 
sufficient  to  support  findings. 

Appeal  from  Superior  Court,  Mendocino 
Coonty;  J.  Q.  White,  Judge. 

Action  by  E.  H.  Roth  against  Mary  0. 
Thomson,  as  executrix  of  the  last  will  and 
testament  of  Henry  T.  ThonisoD,  deceased. 
Judgment  for  defendant^  and  plalntUt  ap- 
peals. Affirmed. 

Charles  Kasch,  of  Uklah,  and  W.  G.  Poage, 
for  appellant 

Preston  A  Preston,  of  Uklob,  for  respond- 
ent 

HART,  J.  The  action  was  bron^t  to  re- 
cover from  one  Henry  T.  Thomson  a  real  es- 
tate broker's  commission  alleged  to  have 
been  earned  by  plaintiff  In  procuring  custom- 
ers for  the  purchase  of  certain  lands  of  said 
Thomson.  Subsequently  to  the  filing  of  the 
complaint,  Henry  T.  Thomson  died,  his  wife, 
Mary  C.  Thomson,  was  duly  appointed  and 
qualified  as  executrix  of  bis  will,  and  plain- 
tiff filed  a  supplemental  complaint  making 
her,  as  such  execntrix,  the  party  defendant. 
The  supplemental  complaint  set  up  the  due 
presentation  to  the  executrix  and  the  rejec- 
tion by  her  of  a  claim  for  $968  as  commis- 
sions for  plaintifTs  alleged  services,  and 
prayed  judgment  for  that  amount 

Tbe  cause  was  tried  before  the  court  sit- 
ting without  a  Jury,  and  Judgment  was  ren- 
dered in  favor  of  defendant.  From  add 
judgment  plaintiff  prosecutes  the  appeal. 
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It  Is  agz«ed  by  hotb  parttes  Out  tben  arc 
two  questions  to  be  dedded.  namely:  Was 
tbere  a  soffldent  contract  of  onidoyment  and 
agreement  to  pay  a  cmunisslon,  signed  by 
Henry  T.  ISiomson}  If  so,  did  plalntllE  pro- 
duce a  purchaser  ready,  wUlbig,  and  able  to 
purchase  the  property  from  said  Thomson 
under  the  terms  and  conditlonB  of  said  con- 
tract of  employment? 

^e  court  found :  That  on  the  26th  day  at 
February,  1917,  Hmry  T.  Thomsm  was  the 
owner  at  about  1,940  acres  of  land  In  Men- 
dodno  county  and  ctf  a  large  amount  of  per- 
sonal property,  consisting  at  cattle,  horses, 
and  hogs;  that  on  or  about  said  date  said 
Thomson,  without  the  aid  or  asslstanoe  of 
plaintiff,  fbund  purdiesers  for  said  ranch 
and  personal  property  in  the  perstms  of  C. 
E.  Flrebau^  and  J.  W.  Ftrebaugh;  that 
C.  G.  Elrebaugh  entered  Into  a  contract  with 
said  Thomson,  agreeing  to  purchase  said 
property  for  $23,500  payable  as  follows: 
$1,000  on  the  execution  of  said  agreement; 
$8,000  upon  Uie  »ecutlon  and  delivery  of 
a  good  and  suffldent  warranty  deed  convey- 
ing tbe  lands  of  said  Tbomson  and  a  bill  of 
sale  for  the  personal  property ;  the  balance 
of  914,500  to  be  represented  1^  a  iffomtssory 
note  payable  on  or  befbre  six  years  from 
date  of  delivery  of  deed,  with  6  per  cent, 
interest  per  annum,  secured  by  mOTfgage  up- 
on tbe  property  transferred ;  that  said  Fire- 
baughs  thereafter  completed  the  purchase  of 
said  ranch  from  deceased ;  tliat  idalntUf  did 
not  procure  said  purchasers  for  said  proi>- 
erty  nor  did  he  act  as  agent  for  deceased  In 
tbe  sale  thereof:  that  be  did  not  bring  the 
parties  together  and  did  not  Induce  the  said 
Flrebaughs  to  enter  Into  said  c<mtraet ;  that 
he  rendwed  no  valuable  or  other  service  to 
deceased  In  procuring  said  pnrdiasers  and 
Is  not  entitled  to  any  commisslfm. 

The  contract  of  employment  relied  upon  by 
plalDtifT  consists  of  a  nnmbelr  of  letters  pass- 
ing between  him  and  Henry  T.  Thomson, 
plaintiff  residing  at  Wllllts,  and  said  Thom- 
son at  Covelo,  in  Mendodno  county.  The 
flrst  letter,  written  by  plaintiff,  was  dated 
August  10,  1915,  in  which  it  was  stated : 

am  writiiiK  to  find  out  if  yonr  ranch  is 
still  in  the  market  *  *  *  I  had  a  gentleman 
In  my  office  who  wants  a  good  stock  rancb. 
*  *  *  I  UAd  him  about  your  randi,  and  be 
promised  to  go  np  and  see  It  within  the  next  two 
Weeks^  His  name  is  T.  A.  Spragia,  so  if  he 
comes  and  you  do  buriness  you  will  do  the  right 
thing  by  me.  Would  be  pleased  to  hear  from 
you  as  to  any  cbanges  in  price  or  otherwise." 

Thomson  replied  to  this  tetter  on  the  next 
day  August  20th,  as  follows: 

"My  ranch  is  on  the  market  for  $26,000.00. 
1,840  acres  of  land  and  aU  of  the  stock.  •  •  • 
Yonr  oommiastoD  will  be  6%  on  tbe  land.  Will 
not  pay  any  commission  an  sale  (Ml  stock." 

On  August  23d  plaintiff  wrote  asking 
niomson  to  s^regate  the  land  and  the 
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stock,  giving  tbe  price  on  wch.  On  August 
25th  Thomson  wrote  that  the  price  of  the 
land  was  flO  per  acre,  and  that  the  stock 
was  not  for  sale  if  he  did  not  get  a  buyer 
fbr  the  land.  On  April  17,  1916,  Tbomson 
a^in  TOote  plaintiff*  giving  an  Itemized  Ust 
of  the  live  stock,  farming  Implements,  etc.. 
and  the  value  of  each,  and  stated : 

*^  wUl  take  $26,000.00  for  this  property. 
Pay  you  S  per  cent  com.  <m  sale  of  land.  $16,- 
eOOJOO,  bslsnoa  111.000.00  at 

[1]  We  are  satlsBed  that  the  finding  that 
the  sale  of  tbe  Thomson  ranch  to  the  Flre- 
baughs was  not  effected  through  any  effort 
of  the  plaintiff  derives  sufficient  support 
from  the  evidence ;  hence  It  will  not  be  nec- 
essary to  consider  whether  the  plaintiff's 
porported  authority  to  n^otlate  the  sale  of 
the  ranch  measured  up  to  the  requirements 
of  our  statute  of  frauds,  or,  to  be  more  def- 
inite, comes  fairly  within  the  provisions  of 
secUon  1624,  subd.  6,  of  the  ClvU  Codev  See. 
also,  C.  0.  P.  i  1073.  subd.  6. 

The  facts,  as  briefly  as  they  may  well  be 
stated,  are  these :  In  1906  J.  W.  Flrebaugh 
met  Mr.  and  Mrs.  Thomson  on  the  Thom- 
son ranch  and  purchased  from  them  a  num- 
ber of  horses,  and  tbere  were  thai  some 
negotiations  between  the  parties  regarding 
the  purchase  of  the  ranch  by  Flrebaugh. 
In  1911  the  Flrebaugh  brothers  again  met 
tbe  Thomscms  at  their  ranch,  remained  there 
three  days,  and  attempted  to  buy  the  prop- 
er^, but  could  not  come  to  an  agreement. 
Tbe  Flrebeughs  lived  in  Fallon,  Nev.,  and, 
after  returning  to  their  home,  a  number  of 
letters  passed  between  them  and  Thomson, 
none  of  which  appear  in  the  record,  rdatlve 
to  the  purchase  of  the  ranch  and  stodc.  Mrs. 
Thomson  tratlfled  that  the  correspondence 
with  the  Flrebaugh  brothers  relative  to  the 
proposed  purchase  of  the  ranch  thereafter 
continued  Intermittently  for  a  period  of  two 
years,  and  ceased  dther  In  the  year  1913  or 
1914.  Asked  if  she  at  that  time  had  given 
up  selling  the  place  to  them,  she  replied; 
"Well,  I  should  say  so." 

Afto-  the  receipt  of  the  letter  from  Thom- 
son dated  August  26,  1916,  heretofore  re- 
ferred to,  plaintiff  went  to  the  Tbomson 
ranch  and  secured  five  or  six  phrtographs 
at  the  place.  In  one  of  which  Mrs.  Thomson 
appeared.  He  placed  an  "ad"  ia  one  of  Che 
San  Francisco  dally  papers,  advertising  dif- 
ferent properties  for  sale.  J.  W.  Flrebaugh 
saw  this  ad,  and  on  December  18, 1915,  wrote 
plaintiff,  requesting  htm  to  send  a  list  of 
properties  he  had  for  sale  In  Uendodno 
county,  which  plaintiff  did.  Firebaugb  re- 
plied, requesting  detailed  information  as  to 
certain  properties  which  plaintiff  furnished 
him..  On  December  81.  1915,  nrebaugh 
wrote  plaintiff  asking  for  further  Inftorma- 
tSxm,  and  stated: 

"^e  place  you  apeak  of  at  Covelo  answers  the 
description  of  a  place  I  looked  at  once;  esst 
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of  Round  Valley  on  the  road  to  tiie  Sacramento 
Valley,  owned  at  that  ttme  by  a  Mr.  ^omp- 

BOD." 

Plaintiff  sent  the  photographs  be  had  of 
the  Thomson  ranch  to  Flrebaugb.  who  recog- 
nized the  place  and  also  Mis.  Tb<Kiison  In 
one  of  the  pictures. 

In  1916  the  Firebaughs  again  visited  the 
Thomson  ranch,  and  in  February,  1917,  they 
purchased  the  property.  J.  W.  Flrebaugb 
testified  that  when  going  to  the  rancb  at 
this  time  they  did  not  stop  to  see  plaintiff, 
and  said  that  he  .bad  never  met  him  prior 
to  the  consummation  of  the  sale.  It  does 
not,  in  fact,  appear  that  the  Firebaughs 
ever  wmmunlcated  with  or  heanl  from  the 
plaintiff  after  January  20,  1916. 

Testifying  as  to  the  circumstance  of  the 
appearance  of  the  Firebaughs  at  the  ranch 
in  the  summer  of  1916,  Mrs.  Thomson  said 
that  they  (the  Firebaughs)  were  at  that  time 
"passing  through  the  country"  on  a  camp- 
ing tour  and  stopped  at  a  "Ranger's  Sta- 
tion," where  a  Mr.  John  Baner  was  sta- 
tioned.  The  Firebaughs  remained  in  that 
locally  for  seym  days,  during  whlrfi  time 
tbey  renewed  n^otlatlons  with  the  Thom- 
sons for  the  purchase  of  the  ranch.  They 
rode  over  the  ranch  and  examined  It  and 
the  stodc  carefully,  b^ng  accompanied  on 
one  occasion  by  Mr.  Thomson  himself,  and 
on  others  by  some  one  sent  out  by  Thom- 
son. She  testified  that  they  at  that  time 
almost  came  to  an  agreement  for  the  sale 
of  the  ranch  and  stock  to  the  Firebaughs, 
hut  the  latter  were  not  satisfied  with  the 
price  asked  foe  the  properties.  Without 
then  consammating  the  purchase,  the  Flre- 
baugb proceeded  to  Coveto,  and  tb«ice  to 
Napa.  The  Thomsons  had  asked  ^,000 
tor  the  ranch,  the  egolpments  and  the  atotik 
thereon,  and  gave  tlie  Flrebau^s  ten  days 
within  which  to  decide  whether  tbey  would 
take  the  properties  at  that  sum.  Later  the 
Flrebaucb  addressed  to  the  ThomstHis  a 
letter  In  which  ttier  offered  them  921,000 
tor  tbe  properties.  Mrs.  Thomson  said  that 
immediately  on  reading  that  letter  she  de- 
stroyed it  Tbe  next  time  the  Thomsons 
heard  from  the  Flrebaugl^  relative  to  tbe 
purchase  of  the  ran<^  was  In  February, 
1917,  when  the  Mr.  Bauer  above  mentioned, 
having  received  a  letter  from  the  Fire- 
baughs requesting  blm  to  see  tbe  Thomsons 
and  ascertain  from  them  the  lowest  price 
they  would  take  for  the  properties,  went  to 
the  home  of  the  Thomsons  and  read  to  them 
the  letter.  The  Thomsons  told  Bauer  that 
tbey  still  wanted  and  would  require  f24,000 
for  the  ranch  and  stock,  etc.  A  few  days 
thereafter  J.  W.  Flrebaugb  visited  the 
Thomsons  and  said  he  desired  to  look  over 
tbe  stock  on  the  ranch,  to  see  how  they 
had  "wintered  and  count  th^  up  and  see 
what  we  had."  Mr.  Thomson  sent  a  man 
with  said  Flrebaugb  over  the  ranch  to  look 


over  and  take  an  acooimt  of  the  number  of 
head  of  tlie  different  kinds  of  ^odk  owned 
by  tbe  Thomsons  and  tSuai  on  tbe  ranch, 
j^aln,  on  this  occasion,  tlie  said  Flrebaui^ 
was  told  by  the  Thomsons  Uiat  tbey  de- 
manded and  wanted  $24,000  for  the  ranch 
as  it  then  stood  and  the  stodc.  Flrebaugb 
said  he  would  give  them  an  answer  within 
a  few  days.  On  the  17th  day  of  February, 
1917.  tbe  said  J.  W.  Flrebaugb  sent  a  tele- 
gram to  Mr.  Thomson,  dated  at  Nai)a,  In 
which  he  offered  to  g^ve  Thomson  ¥23,S00 
I  for  the  properties,  "providing  the  Forest 
Service  will  give  us  the  same  range  uow 
allowed  you.  If  that  suits  you,  meet  me 
at  Uklah."  (Here  It  may  be  explained  that 
the  forest  service  of  the  United  States  had 
rented  a  large  tract  of  government  range 
land  adjacent  to  that  of  the  Thomsons  to 
the  latter  at  a  nominal  rental.)  After  con- 
sidering this  proposition,  the  Thomsons  con- 
cluded to  accept  It,  and  thereupon  tele- 
graphed the  Flrebaugbs  to  meet  than  at 
Uklah  oo  February  22,  1917.  The  Fire- 
baughs and  the  Tb(»iisons  met  at  Uklah  on 
February  25,  1917,  and  then  and  theee  Im- 
mediately entered  Into  negotiations  which, 
as  stated  above,  culminated  In  the  sale  of 
the  properties  to  the  Firebaughs. 

It  is  not  at  all  doubtful  that,  from  the 
foregtdng  evidential  facts,  the  trial  court 
could  Justly  have  specifically  found,  as  Im- 
pliedly In  general  language  It  did  find,  that 
the  Firebaughs,  for  a  period  of  approximate- 
ly 11  years,  dating  from  the  year  1906 — 
loi^  before  the  latter  had  ev^  had  any 
communlcatloo  with  tbe  plaintiff  regarding 
the  randi — had  been  trying  to  purdiase  that 
particular  property;  that  their  minds  were 
and  had  been  for  many  years  particular]/ 
fixed  up<m  buying  the  Thomson  randi; 
that,  after  having  attempted,  hat  failed,  a 
number  of  times  to  consummate  a  deal  with 
the  Thomscms,  the  advertisement  of  the 
lAaintlfl  in  one  of  Uie  San  Francisco  news- 
papers, setting  torth  that  he  had  for  sale 
several  different  tracts  of  land  in  Mendocino 
county,  came  undw  tbeii  observation,  and 
that,  being  desirous  of  securing  good  stock 
land  in  Mendocino  county,  they  communi- 
cated with  tbe  plaintiff  fOr  the  purpose  of 
securing  from  him  further  particulars  or 
more  definite  Informatlcm  than  the  adver- 
tisement disclosed  of  tbe  pn^ierties  he  had 
for  sale;  that,  u^on  receiving  a  r^ly  to 
thOlr  letter  from  plaintiff,  the  Firebaughs 
found  that  the  Thomson  ranch,  which  they 
had  for  many  years  beoi  aideavorlng  to 
buy,  was  among  the  properties  whldi  tbe 
former  referred  to  In  his  advertisemoit ; 
that,  without  further  communication  ox 
dealings  with  the  plaintiff,  the  Ftr^ugba. 
about  a  year  subsequently,  again  went  to 
the  Thomson  randi  and  again  opened  up 
negotiations  with  tbe  Thomsons  themselves 
for  the  purdmse  of  the  ranch,  and  finally 
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made  a  deal  wltb  them  and  bought  their 
ranch  at  a  price  several  thousand  dollars 
below  that  which  they  authorized  the  plain- 
tiff to  sell  it  for  In  the  letter  to  him  of 
August  19,  1915. 

[2]  It  is  to  our  minds  perfectly  clear  that 
from  such  findings,  which,  as  before  stated, 
were  Impliedly  made  by  the  court  In  tMs 
case,  the  conclusion  is  irresistible  that  the 
plaintiff's  efforts  were  not  the  procuring  or 
effldent  cause  of  the  sale  of  the  ranch  to 
the  Firebaughs.  It  was  not  as  the  result  of 
his  efforts  that  the  mtnds  of  the  vendors 
and  vendees  were  brought  together  upon  the 
proposition.  He  did  not  even  put  the  Fire- 
baughs  "on  the  track"  of  the  property  ;  for 
they  thems^ves  had  for  a  long  time  pre- 
viously to  any  communication  with  the 
plaintiff  been  "on  the  track"  of  the  prop- 
erty, and  for  a  corresponding  period  of  time 
had  perseverlngly  endeavored  to  purchase  it 
at  a  price  agreeat^e  to  their  own  concep- 
tion or  estimate  of  what  It  was  worth. 
There  Is  no  evidence  that  the  plaintiff  ever 
informed  the  Thomsons  that  he  had  in  the 
Firebaughs  prospective  buyers  of  their 
ranch,  and  Mrs.  Thomson  testified  that, 
when  the  negotiations  directly  resulting  in 
the  sale  were  pending,  they  asked  J.  W. 
Firebaugh,  who  at  that  time  was  condu<!t- 
Ing  the  negotiations  on  behalf  of  himself 
and  brother,  whether  there  vras  any  real 
estate  agent  or  broker  concerned  in  the 
transaction  in  any  way,  and  he  replied  In 
the  negative.  In  a  word,  the  plaintiff  did 
not  produce  the  Firebaughs  before  the 
Thomsons  as  a  purchaser  rfeady,  able,  and 
willing  to  buy  the  ranch  upon  the  terms  and 
at  the  price  fixed  by  the  Thomsons  in  thdr 
letter  to  the  plalntUf  parportlng  to  authoiv 
l2e  tabn  to  sell  the  property.  As  far  as  the 
evidence  shows  the  plaintiff  bad  gone  in  an 
effort  to  sell  the  property  to  the  Firebaughs 
Tvas  In  wilting  the  latter  letters  describing 
among  other  properties  th^  had  for  sole  in 
Blendoclno  county,  the  ranch  of  Uie  Thom- 
sons. He^  indeed,  did  not  direct  the  atten- 
tton  of  the  Firebaughs  particularly  to  said 
tandi  until  after  the  latter  had.  In  a  letr 
ter  addressed  to  him,  Inqnlred  whether  tbo 
tract  referred  to  in  a  letter  to  the  Fire- 
baughs from  him  as  "stock  ranch  1840A" 
was  the  Thomson  ranch.  In  reply  to  that 
Inquiry  he  gave  the  Firebaughs  In  a  letter 
some  particulars  as  to  the  character  of  said 
ranch;  but  he  thereafter  did  absolute 
nothing  to  bring  about  the  sale.  This  sale, 
as  seen,  was  effected  only  after  considerable 
nesutlatlons  between  tlie  Firebaughs  and 
Thomsra  and  after  the  latter  had  reduced 
the  price  in  a  small  amount 

[3-6]  The  rule  Is  that,  to  entitle  a  broker 
to  a  commission  for  the  sale  of  real  estate 
which  he  has  been  given  by  the  owner  au- 
thority to  sell,  he  must  produce  before  the 
owner  a  purchaser  road^,  willing,  and  able 


to  purchase  at  the  price  and  on  the  terms 
spedflcally  expressed  In  the  contract  of  em- 
ployment. While  a  change  made  by  the 
owner,  when  consummating  the  sale,  in  the 
price  of  the  land  or  the  terms  of  the  sale 
from  those  specified  In  the  broker's  con- 
tract, cannot  of  Itself  affect  or  Impair  in 
any  way  the  right  of  the  broker  to  his  com- 
mission, the  latter  cannot  claim  a  commis- 
sion unless  his  efforts  are  the  procuring  or 
Inducing  cause  of  the  sale.  This  proposi- 
tion Is  explained  with  singular  lucidity  In 
Smith  V.  Preiss,  IIT  Minn.  392,  136  N.  W. 
7,  Ann.  Oas.  1913D,  820,  as  follows: 

"In  order  for  the  broker  to  recover,  the  evi- 
dence muet  show  that  tiis  efforts  were  the  pro- 
curing cause,  and  not  merely  one  in  a  chain 
of  causea.  *  •  •  The  expression  'procuring 
and  indncing  canae,'  aa  used  In  the  booka,  refers 
to  the  canae  originating  a  series  of  eventa  that 
witlioat  break  In  tiieir  continuity  result  in  the 
accomidlidiment  of  the  prime  object  of  tlie  em- 
plc^ment  of  the  agent." 

The  hoo^  are  full  of  cases  expounding 
and  applying  the  rules  governing  In  cases 
of  tills  diaracter,  and  it  is  sufilcient  merely 
to  dte  a  few  which  are  particularly  applica- 
ble to  the  facts  of  the  case  now  In  band, 
vis.:  Zelmer  v.  Antlsell,  7S  CaL  009,  17 
Faa  6^;  Gnnn  v.  Bank  of  California,  99 
OaL  349,  38  Pac  1105;  Cone  v.  KeU,  18 
CaL  Ai^  075.  124.  Pac:  548;  Dr^fus  v. 
Richardson,  20  CaL  App.  800.  ISO  Pac.  161  ^ 
Brown  T.  Mason,  166  CaL  156,  ISO,  09  Pac. 
807. 

[(,  7]  Of  course  it  will  not  be  ccmtend- 
ed  that  Uie  ThiHnsons  did  not  have  the  ri^t 
to  sdl  the  propnty  independ«itly  ot  any 
arrangemento  or  agreement  they  had  with 
the  plaintiff.  The  brokerage  agreement  in 
this  case,  assnming  that  it  is  legally  soffl- 
fA&A  as  such  in  all  respects,  cannot  be  con- 
strued as  vesting  tn  the  plaintiff  the  ex- 
dnslve  right  to  sell  the  property.  Indeed, 
it  does  not  eytai  go  so  far  as  to  make  him 
the  exclusive  agent  for  that  purpose,  nor 
does  it  specify  any  time  during  which  his 
authwlty  to  sell  shonld  exist.  Conceding  It 
to  be  sufficient  to  have  authorized  him  to 
sell  the  property,  It  is  so  phrased  that  the 
aiiomsons  were  at  liberty  to  terminate  it 
at  any  time  before  be  procured  a  pur- 
chaser able,  ^ling,  and  ready  to  purdiase 
on  the  terms  stated  therdn.  But,  how* 
ever  this  may  b^  it  Is  clear,  as  stated,  that 
the  Thomsons  bad  the  right  to  sell  the 
randi  without  the  assistance  or  intervention 
of  the  plaintiff,  and  that  the  finding  that 
they  did  so  is,  as  above  declared,  well  sup- 
ported. 

The  only  other  point  urged  for  a  reversal 
Involves  certain  rulings  whereby  certain 
witnesses  were  permitted,  over  objection  by 
the  plaintiff,  to  testify  that,  in  conversa- 
tions with  Henry  T.  Thomson,  Just  prior  to 
his  death  and  shortly  after  the  sale  was 
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effected  and  after  the  plaintiff  bad  started 
thU  action,  the  said  Thomson  declared  tbat 
the  plaintiff  liad  had  nothing  to  do  with 
the  sale  of  the  ranch.  It  Is  claimed  that 
this  testimony  was  hlglily  prejudicial  to  the 
substantial  rights  of  the  plaintiff. 

[1-11]  The  testimony  la  clearly  hearsay 
and  self-serving,  and  the  objection  to  It 
should  hare  been  sustained.  We  are  not 
prepared,  tboiu^,  to  say  that  it  resulted,  or 
oould,  under  the  circumstances  of  the  case, 
have  resulted,  In  substantial  or,  Indeed,  any 
damage  to  the  i;^ntiff's  rights  in  the  trial 
of  the  case.  The  cause  was  tried  by  the 
court,  and  It  Is  to  be  assumed  that  the 
court,  in  reaching  its  conclusion,  disregard- 
ed any  InccMupeteot  testimony  which  might 
have  found  Its  way  Into  the  record.  But 
beyond  this  consideration  there  Is,  as  has 
been  shown,  other  testimony  In  the  record 
which  of  itself  is  amply  sufficient  to  sup- 
port the  decidtm.  Indeed  (we  do  not  hesi- 
tate to  say),  the  objectionable  evidence  re- 
ferred to  may  be  and  could  have  been  by 
the  trial  court  utterly  disregarded,  and  still, 
the  verity  of  the  other  evidence  having  been 
established  by  its  acceptance  by  the  trial 
court,  no  other  decision  than  that  crystal- 
lized In  the  findings,  so  far  as  Is  concerned 
the  issue  as  to  whether  It  was  directly  or 
otherwise  through  plaintiff's  efforts  that  the 
ranch  was  sold  to  the  Firebaughs,  oould 
Justly  have  been  warranted.  We  thereford^ 
conclude  that  the  error  complained  of  can- 
not be  held  to  have  resulted  in  a  miscar- 
riage of  justice.  Const  art  G,  |  4^. 

The  judgment  Is  affirmed. 

We  concur:  BUOK,  Presiding  Judge  pro 
tern.  I  BUBMETT,  J. 


(40  Cal.  App.  a») 

SCHUTZfiR  T.  TAYLOR.   (Civ.  2857.) 

(District  Court  of  Appeal,  First  District  Divl- 
aion  1,  California.    March  18,  1919.) 

1.  Gifts  «=>29— Cobpoeatk  Stock— Rbtsn- 
TioN  op  Possession. 

Where  testator  was  fraudulently  induced  to 
contribute  to  the  support  of  E.  and  was  fraud- 
ulently led  to  believe  that  unless  he  msde  some 
provision  for  her  after  his  death  she  would  be 
in  want,  and  caused  certificate  of  stock  in  ques- 
tion to  be  issued  in  the  name  of  E.,  with  the 
understanding  that  the  title  and  possession 
thereof  were  to  remain  in  him  until  his  death, 
when  it  was  to  become  the  property  of  E.,  and 
the  certificate  of  stock  was  delivered  to  the  tes- 
tator and  remained  in  his  possession  ontil  he 
died,  and  E.  predeceased  testator,  there  was  no 
valid  gift 

2.  Appeal  AifD  Erbob  4=»1040(7)— Hariclbss 
Erbob— Pleadings. 

A  defendant  cannot  complain  that  the 
courts  sustained  a  demurrer  to  a  certain  de- 


fense,  where  the  matter  was  fully  covered  and 
put  in  issue  by  the  allegations  of  the  complaint 
and  another  defense  beaded  and  the  court  made 
a  flndiag  hereon. 

Appeal  from  Superior  Court  Cttty  and 
County  ot  San  Francisco;  Daniel  0.  Deasy» 
Judge; 

AcUmi  by  Josephine  O.  Sdnitm  against 
Bdward  F.  Taylor,  execator  of  tb»  last  wUl 
and  tesUment  of  Michael  a  Taylor,  deceased. 
From  a  Judgment  for  plaintiff,  defoidant 
appeals.  Affirmed. 

.  CSias.  W.  Kltts,  of  San  Frandsco,  tor 
appellant. 

R.  L.  Husted.  of  San  Frandso^  for  x«- 
qxmdent 

KERRIGAN,  J.  Olils  la  an  appeal  by  de- 
fendant txtm  a  Judgment  lo  an  action  for 
damages  for  tbe  cooY&nioa  of  personal  prop- 
erty, and  Is  taken  ca  the  Jndgmoit  roll  alon& 

Hie  defoidant  In  an  amended  answer  al- 
leged two  distinct  matters  of  defense^  To 
tbe  second  of  those  defoisea  the  trial  court 
sustained  a  graieral  demurrer,  and  It  Is  upon 
the  action  of  tbe  court  In  this  and  one  other 
matter  that  the  defendant  bases  his  appeaL 

In  the  ao-called  secrad  matter  of  defense 
ttie  defendant  alleges  that  Mlchad  C.  Taylor, 
his  testator,  waa  fraodulently  induced  to 
contribute  to  the  aUM^ort  of  Emma  Onk«i 
during  his  lifetime;  and  was  also  fraud- 
ulently led  to  believe  that  unless  he  made 
some  provision  for  her  after  his  death  she 
would  be  In  want  of  the  common  necessaries 
of  life;  that  accordingly  he  caused  a  certif- 
icate for  16  shares  of  the  capital  stock  of  the 
SprlDg  Vall^  Water  Company  (which  is  the 
property  tuxe  In  dispute)  to  be  Issued  In 
the  name  of  Emma  Onken,  with  the  under- 
standing that  tbe  title  and  possession  thereof 
were  to  remain  in  him  until  his  death,  when 
said  shares  of  stock  were  to  become  the  prop- 
erty of  said  Onken;  that  upon  the  Issuance 
of  said  cerUflcate  it  was  delivered  to  said 
Taylor;  and  that  It  remained  In  bis  posses- 
sion until  he  died.  It  Is  also  alleged  that 
Emma  Onken  died. before  H.  C.  Taylor,  and 
that  plaintiff  herein  acquired  said  shares  of 
stock  with  notice  of  all  the  circumstances 
herein  related,  and  that  hence  she  has  no 
valid  title  to  the  property. 

[1,  2]  According  to  these  auctions  of  the 
second  defense,  It  would  appear  that  no 
valid  gift  of  the  shares  of  stodc  was  made  by 
Taylor  to  Onkeo,  and  that  plaintiff's  title 
is  no  better  than  that  of  Onken,  which  would 
constitnte  a  good  defense  to  plaintiff's  cause 
of  action.  But  as  it  also  appears  from  the 
record  that  the  matter  of  plaintiff's  title 
to  the  property  was  fully  covered  and  put 
in  issue  by  the  allegations  of  the  complaint 
and  tbe  first  defense  pleaded,  and  that  tbe 


as9For  other  easM  ■••  wma  toplg  and  KBT-NUHBSR  In  all  K«7-Number«l  Dlgerts  and  IndesM 
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court  made  a  finding  thereon,  !t  fbllows  that 
the  defendant  was  In  no  manner  prejudiced 
by  the  mllng  complained  of. 

We  think  also  that  the  findings  of  the  coart 
nre  i  ei^poutiive  to  the  issues  made  by  the 
pleadings,  and  that  they  fully  support  the 
Judgment. 

The  Judgment  is  affirmed. 


661 


We  concur: 
ARDS,  J. 


WASTE.    P.    J.;  RICH- 


<«  Cal.  App.  2M) 

E:N0X     KEARNET  et  al.'  (Civ.  2654.) 

(District  Coart  of  Appeal,  First  District,  Divi- 
rion  1.  California.  March  14, 1919.) 

1.  Deeds  ©ssB^  82— Pasmno  or  TrrtB— Db- 
nvEHT— Record— Ch A woB  or  PomEssJoir. 

As  bptwwn  the  partlpa,  whore  therp  is  a 
complpte  dpliwry  of  dpeds  hy  rrantor  to  fn-antee 
withont  condition  or  rpservation.  the  title  passM 
to  grantee,  irrespective  of  whether  deeds  are 
recorded  or  delivery  accompanied  by  Change  of 
possession. 

2.  Deeds  «=3i94(4)  —  Ikfxjid  Aocbftaxob 

— DrXTVEHT. 

Where  deHs  are  dellverpd  to  Krantee  in  per- 
iwn,  an  acoept»ince  of  the  cnnveyance  will  be 
implied,  in  ahwnce  of  controverting  evidence,  in 
view  of  Code  Civ.  Proc.  »  1WB.  swM.  28.  de- 
claring It  to  be  a  disputable  presiimptlon,  con- 
trovertible by  evidence,  thnt  thinpTi  have  hap- 
pened according  to  the  ordinary  habits  of  life. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  B.  P.  Staortall, 
Judge. 

Action  by  Jennie  G.  Knox,  executrix,  etc, 
substituted  In  place  of  Darld  W.  McQueen, 
deceased,  as  executor  of  the  last  will  and 
testament  of  Jane  McQueen,  deceased, 
against  William  B.  Kearny  and  others. 
Judgment  for  defendants,  and  plidntlff  ap- 
peals. Affirmed. 

T.  J.  Crowley  and  Emlllo  Lastreto,  both  of 
San  Francisco,  for  appellant. 

Gerald  C.  Halsey  and  Harris  &  Hess,  all 
of  San  Francisco,  for  respondents. 

KERRIGAN.  J.  Thbr  Is  an  action,  brought 
by  the  plaintiff  as  guardian  of  the  person  and 
ealAte  of  Jane  McQueen,  an  Incompetent  per- 
son, and  continued  by  said  plaintiff  upon  her 
decease  as  executor  of  her  estate,  wherein  the 
relief  aought  was  the  canceUatlon  of  two 
deeds,  alleged  to  constitute  a  cloud  upon 
plaintiff's  title.  Judgment  was  rendered  for 
defendants.  Plaintiff  appeals,  and  brings  to 
this  court  a  record  consisting  of  the  Judgment 
roll  aUme. 

The  essential  fbcts  of  the  case  as  sbown.lv 


the  findings  are  as  follows:  Jane  UcQneen, 
nbout  eight  years  before  her  death,  b^ng  at 
that  time  of  sound  mind,  and  the  owner  of  the 
property  described  In  the  complaint,  executed 
two  deeds  thereto,  and  with  the  Intent  to 
make  an  absolute  gift  of  tibe  real  property 
therein  described  to  her  Mm.  Alfted  W.  Uo- 
Queen,  dellv^ed  them  to  him.  It  b^ng  the 
desire  of  the  grantor  th&t  the  deeds  should 
not  be  recorded  during  her  lifetime,  they 
were,  Immediately  after  their  ddivery  u 
aforesaid,  placed  In  the  possession  of  the  de* 
fendant  ^vmilam  B.  Eeamey..wlth  lDstnic> 
tlons  to  that  effect  Six  years  after  making 
these  deeds  Jane  McQueen  was  declared 
Incompetent,  and  two  years  latw  she  died, 
and  the  pinlntlff.  who  had  been  the  (mardian 
of  her  person  and  estate,  was  appointed  exec- 
i.tnr  thproof.  Alfred  W.  McQucen  had  pre- 
dpppflWHl  her.  having  died  Intestate  on  Au- 
gust 23,  1914,  and  his  widow,  the  defendant 
ruulli  e  M.  McQueen,  was  appointed  ndmin- 
IstnitHx  of  his  estate.  The  complaint  alleges 
a  demand  upon  the  defendant  Kearney  for 
the  return  of  the  deeds,  and  his  refusal  to 
accede  thereto,  but  the  findings  dedare  that 
no  such  demand  was  made. 

In  support  of  the  appeal  the  plaintiff  con- 
tends that  the  findings  fall  to  show  ttut  there 
was  an  acceptance  of  the  conveyance  by  Al- 
fred W.  McQueen;  and  also  tliat  the  findings 
fall  to  support  the  Judgment  for  the  reason 
that  they  do  not  disclose  that  thfe  delivery  of 
the  deeds  was  accompanied  by  a  transfer  of 
posflession  of  the  property.  He  also  argues 
in  support  of  the  appeal  that  this  court  should 
hold  that  a  deed  long  unrecorded  is  invalid, 
challenging  the  soundness  of  the  decisions  to 
the  contrary,  and  urges  that  the  rule  of  those 
decisions  places  a  premium  upon  fraud. 

In  the  case  at  bar  the  court  found  that 
there  was  a  complete  delivery  of  the  deeds  by 
the  grantor  to  the  grantee  without  any  con- 
dition or  reservation. 

in  The  title  thereupon.  It  Is  clear,  passed 
to  the  grantee,  and  this  Irrespective  of 
whether  the  deeds  were  recorded,  or  the  de- 
livery thereof  was  accompanied  by  a  change 
of  possession.  As  between  the  parties  the 
performance  of  neither  at  these  things  is 
essential  to  a  valid  conveyance ;  nor  is  there 
any  violation  of  law  nor  infringement  of  pub- 
lic policy  by  the  grantee  falling  to  place  his 
deed  on  record,  or  1^  the  grantor  retaining 
possession  of  the  propoty.  Fisher  t.  Lnd- 
wlg,  6  Cat  App.  144,  91  Pac.  688. 

[2]  As  to  the  point  Oiat  the  flnd.nes  fail  to 
show  ttiat  there  was  an  acceptance  of  the  con- 
veyance, we  think  that,  since  the  findings 
show  that  the  deeds  were  delivered  to  the 
grantee  in  person,  an  acceptance  is  Implied. 
We  see  no  reason  why  such  a  case  is  not  cov- 
ered by  subdivision  28  of  section  1963  of  the 
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Code  of  Civil  Procedure,  dedaring  It  to  be  a 

disputable  prestunptlon,  controvertible  by  ev- 
klence,  that  things  have  happened  according 
to  the  ordinary  habits  of  life.  If  we  under- 
stand human  nature  as  lUnstrated  by  the 
ordinary  habits  of  life,  we  would  not  hesitate 
to  affirm  that  a  person  to  whom  Is  conveyed 
valuable  real  property  and  takes  delivery  of 
the  deed  conveying  it  usually  accepts  it.  True, 
It  is  a  disputable  presumption,  but  one  re- 
quiring evidence  to  controvert;  and  in  the 
absence  of  sucb  evidence  the  finding  of  the 
court  of  a  delivery  is  auf&cient.  There 
might,  of  course,  be  a  mere  manual  delivery 
of  a  deed,  effected  by  some  artifice,  from 
which  an  acceptance  could  not  be  implied,  but 
here  the  findings  present  no  sudi  case.  13 
Gyc.  570 ;  Rousseau  v.  Bleau.  60  Hun,  259, 14 
N.  Y.  Supp.  712,  716.  See,  also,  DeLevlllain 
V.  Evans,  39  Cal.  120;  Benstey  v.  Atwlll,  12 
Cal.  236 ;  Kenniff  v.  Caulfield,  140  CaL  34,  73 
Pac.  803. 
The  Judgment  Is  affirmed. 

We  ooncnr:  WASTB.  P.  J. ;  RICHARDS,  J> 


(40  C«l.  App.  m)  - 

KELSBT      SUPERIOR  COURT  OF  SAN 
DIEGO  COUNTY  et  al.  (Civ.  2962.) 

(District  Court  of  Appeal,  Second  District,  Di- 
viaion  1,  California.    March  10.  1919.) 

1.  PBOHismoir  «=33(3)— Rehedt  on  Appeal 

— GBANTINO  RESTBAiniNO  OSDBB. 
Alleged  error  in  erantiog  Injunctive  relief, 
in  that  the  complaint  failed  to  state  facts  war- 
ranting Buch  rdief,  cannot  be  made  the  basis 
for  prohibition,  where  the  court  acted  in  the 
exercise  of  its  Joriadiction,  bat  the  error  must 
be  corrected  on  appeal. 

2.  iNJCncTtoN  4=»190— RESTRAimNO  Order 
— NECEssnr  or  SuncE  or  Points  and  Au- 
thorities. 

Where  no  points  and  authorities  in  support 
of  an  application  for  a  restraining  order  were 
served  upon  defendBnts  prior  to  tbe  hearing  on 
such  order,  tbe  service  of  points  and  authori- 
ties for  use  at  the  hearing  of  a  prior  order, 
which  was  vacated,  is  no  compliance  with  Code 
Civ.  Proc.  S  627,  requiring  such  service  to  be 
had  at  least  two  days  before  the  bearing. 

3.  Injunction  «=»150  —  Tbhporary  Rb- 

BTRAINING  ObDER— GROUNDS  rOB  CONTINU- 
ANCE—ILLNESS  OF  ATTOBNET. 

Where,  on  account  of  the  illness  of  an  at- 
torney, tbe  bearing  on  a  restraining  order  is- 
sued without  notice  was  continued,  there  was 
no  compliance  with  Code  Civ.  Proc  {  527,  re- 
quiring a  temporary  restraining  order  to  be 
heard  within  ten  days  from  its  date  and  that 
the  applicant  must  be  ready  to  proceed  when 
tbe  matter  first  comes  up  for  hearing. 


4.  PBOHXmnON  «=»10(2)  —  TSUPOBABT  IN- 
JUNCTIONS—HULBIHO  —  JUBIBDICnOIff  Dl- 
TCSTID. 

Where  the  trial  court  continued  the  bearing 
on  a  temporary  restraining  order  beyond  the 
time  fixed  by  statute,  it  was  divested  of  ju- 
risdiction to  take  any  action  on  tbe  date  fixed 
otbe'r  than  to  dissolve  tbe  order  issued,  and  a 
writ  of  prohibition  to  prevent  it  from  taking 
action  on  such  restraining  order  will  be  granted. 

Proceedings  by  Van  R.  Kelsey  against  the 
Superior  Court  of  San  Diego  County,  C.  14. 
Andrews,  Jndg^  for  writ  of  prohlbiUon. 
Writ  granted. 

George  H.  Moore  and  Raymond  B.  Hoyt, 
both  of  Los  Angidea,  and  Hennlng  ft  HcOee 
and  W.  H.  WjUb,  all  of  San  Diego,  fbr 
petitioner. 

T.  B.  Coflgrore,  City  Atty.,  and  M.  R. 
Thorp,  both  of  San  Diego,  for  respondents. 

8EU.W,  J.  In  napoaae  ta  an  altematlTe 
writ  of  prohibition  lasoed  by  this  court  In 
tbe  above^tltied  matter,  requiring  respond- 
ent to  show  cause  why  it  should  not  be 
prohibited  from  proceeding  further  In  a  cer- 
tain action  wherein  the  city  of  San  Diego  la 
plaintiff,  and  Van  R.  Kelsey  and  James  By- 
ers,  as  sheriff  of  San  Diego  county,  are  de- 
fendants, an  answer  to  said  writ,  consisting 
of  a  certified  copy  of  tbe  entire  record,  has 
been  filed  in  this  court 

It  appears  from  the  petition  upon  which 
the  writ  was  granted: 

That  on  tbe  26th  day  of  July,  1018,  .peti- 
tioner commenced  an  action  In  tbe  superior 
court  of  Los  Angeles  county  against  James 
Kennedy,  the  purpose  of  which  was  to  re- 
cover a  money  Judgment  against  defendant 
therein.  That  at  the  time  and  upon  the 
filing  of  the  complaint  tbere  was  duly  is- 
sued by  the  court  a  writ  of  attachment  in 
said  action,  directed  to  the  sheriff  of  San 
Diego  county,  pursuant  to  wblch  and  tbe 
instructions  given  blm  by  plaintiff,  be  on 
July  30,  1918,  attadied  certain  personal 
property,  consisting  of  tools,  machinery,  and 
other  equipment,  then  in  the  possession  of 
Kennedy  and  used  by  him  in  constructing 
what  is  known  as  the  "Lower  Otay  dam"  In 
San  Diego  county,  and  took  the  same  into 
his  possession  and  under  his  control,  as 
appears  from  the  return  upon  said  writ  of 
attachment  so  made  by  said  sheriff  on  Au- 
gust 10,  1918,  which  is  as  follows: 

"I,  James  C.  Byers,  sheriff  of  tbe  county  of 
San  Diego,  hereby  certify  that  I  received  the 
hereunto  annexed  writ  of  attachment  on  tbt> 
30tb  day  of  July,  1918,  with  instructions  from 
attorney  for  within  named  plaintiff  to  attach 
any  and  all  personal  property  belonging  to  tbe 
defendant,  conaistiug  of  tools,  horses,  machin- 
ery and  other  equipment  of  every  kind  and  de- 
scriptioD  now  being  used  in  the  construction  of 
the  'Lower  Otay  dam'  at  Otay,  San  Diego  couo* 
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tr,  California.  Br  Tirtue  of  the  fact  that  the 
aboTe-mentioDed  property  was  already  in  my 
possession  under  prior  attachments,  the  said 
property  is  lieM  on  tbig  attachment.  Dated  this 
10th  day  of  Angust.  1918.  James  O.  Byers, 
Sheriff  by  F.  Knefler,  Deputy." 

And  that  at  all  times  since  the  levy  of  the 
writ  he  has  had  said  property  In  his  pos- 
session. 

That  on  September  18,  1918,  plaintiff  In 
said  action  recovered  a  judgment  against 
the  defendant  therein  In  the  sum  of  fll,336.- 
12.  which  was  duly  docketed  on  September 
19,  1918,  and  thereafter,  to  wit,  on  January 
4,  1919,  a  writ  of  execution  was  duly  issued 
thereon,  commanding  Byers,  as  sheriff  of 
San  Diego  county,  to  make  the  sums  due  on 
the  judgment  of  petitioner  out  of  the  prop- 
erty of  said  Kennedy  situated  within  San 
Diego  county,  which  execution  was  placed  in 
the  hands  of  the  sheriff,  with  Instructions 
to  levy  upon  and  sell  the  personal  property, 
tools,  machinery,  and  equipment  owned  by 
said  Kennedy  and  located  at  said  Lower 
Otay  dam  In  Sau  Diego  county,  in  pur* 
suance  of  which  writ  and  Instructions  so 
given,  Byers  as  sheriff  levied  upon  the  prop- 
erty and  advertised  It  for  sale  on  January 
17,  1919. 

That  thereafter,  on  January  IS,  1919,  the 
dty  of  San  Diego,  as  plaintiff,  commenced 
an  action  In  the  superior  conrt  of  San  Diego 
county  against  petitioner  and  Byers  as  sher- 
iff,  the  purpose  of  which  was  to  enjoin  the 
sheriff  selling  the  property  as  adver- 
tised under  execution,  and  at  the  same  time 
X^aintlff  in  said  action  procured  from  said 
court  a  restraining  order  and  order  to  show 
cause  commanding  petitioner  and  said  Byers 
to  show  cause  on  the  28th  day  of  January, 
1919,  why  an  InJuncUon  should  not  be  Issued 
forbidding  -  the  sale  of  the  property,  whldi 
order  was  duly  served  upon  said  sheriff,  by 
reason  of  which  fact  he  refused  to  make 
the  sate  as  advertised,  or  enforce  the  writ 
of  ezecntloD. 

That  on  the  day  specified  In  said  notice 
petitioner  and  Byers  as  sheriff  appeared  In 
response  thereto  and  demurred  to  said  com- 
plaint for  injunction  and  filed  objections  to 
the  issuance  thereof,  based  upon  affidavits, 
all  of  which  were  duly  served  upon  the  at- 
torney for  the  plaintiff  In  said  action ; 
whereupon  said  superior  court  of  San  Diego 
county  (as  shown  by  the  answer  to  the  peti- 
tion) vacated  said  restraining  order  and 
ordered  the  same  discharged. 

Tbat  immediately  thereafter,  on  the  same 
date  and  upon  the  same  complaint,  without 
amendment  thereto  or  affidavits  filed  plain- 
tiff in  said  action  procured  to  be  Issued  out 
of  said  court  another  restraining  order 
against  petitioner  and  Byers,  restraining 
the  sheriff  from  selling  the  property  of  Ken- 
nedy under  and  pursuant  to  Oie  writ  of  exe- 
cution 80  issued,  and  requiring  petitioner 


and  dieriff  to  show  cause  on  February  Sd, 
before  Hon.  C  N.  Andrews,  Judge  preddtng 
in  d^rtment  4  of  said  court,  why  an  in- 
junction should  not  be  granted  restraining 
the  sale  of  said  property  under  said  execu- 
tion, and  meanwhile  restraining  mUL  sale. 
That  after  obtaining  said  last  mentioned  oi^ 
der,  to  wit,  on  January  SI,  1910,  the  plain- 
tiff in  said  action  wherein  petitioner  and  the 
sheriff  were  made  defendants  flied  an  amend* 
ment  to  its  complaint  and  duly  aorved  the 
same,  but  at  no  time  did  the  plaln^ff  there- 
in, through  Its  attorneys,  file  or  serve  upon 
petittoner  or  said  sheriff,  or  upon  ^ther  or 
any  of, their  attorn^,  any  i>oints  <a  au- 
thorities, as  required  by  section  627  of  tiie 
Code  of  (StU  Procedure. 

That  on  February  l,  1919,  petitioner  'and 
said  sheriff  filed  and  served  th^  affidavits 
In  response  to  said  order  to  show  caase  mi 
February  8,  1019,  and  notlfled  Uie  attorney 
for  said  dty  of  San  Diego  that  petitioner 
and  said  shcalff,  at  tlie  hearing  of  said  o^ 
der  to  show  cause  on  Fdiroary  Sd,  would 
rely  upon  the  demurrer  theretofore  filed  and 
affidavits  theretofore  filed,  in  addition  to 
an  affidavit  served  npon  said  counsel  <m 
February  Ist.  ^at,  pursuant  to  said  order, 
petitioner  and  the  sheriff  appeared  before 
Hon.  O.  N.  Andrews,  Judge  of  said  superior 
court,  on  February  8d,  In  response  to  the  or- 
der to  show  cause,  at  which  time  Deputy 
Caty  Attorney  M.  R.  Wiorp  appeared  and 
moved  the  court  to  continue  the  hearing 
of  said  matter  upon  the  ground  that  the  city 
attorney  was  then  ehgaged  In  the  trial  of'  a 
case  in  another  department,  and  that,  other 
than  said  dty  attorney  and  M.  R.  lliorp 
so  appearing,  there  was  no  attorney  In  the 
office  of  the  city  attorney  familiar  with  the 
Issues  of  law  and  fact  involved  In  said  hear- 
ing; that,  while  he  was  then  ready  and  pre- 
pared to  present  his  points  and  authorities 
in  sup[>ort  of  the  contention  of  the  city  in 
said  matter,  he  was  then  sick,  and  by  rea- 
son of  Ms  physical  condition,  due  to  Ill- 
ness, was  unable  to  present  said  matter 
and  to  proceed  vrith  said  hearing.  That  the 
court  from  Its  observation  of  the  physical 
condition  of  said  Thorp  at  the  time  when 
he  made  said  motion  concluded  that  he  was 
physically  unable  to  proceed  with  the  hear- 
ing and,  over  the  objections  of  petitioner, 
who  insisted  that  the  hearing  proceed,  con- 
tinued the  same  to  Fd>ruary  IMh,  a  time 
covering  a  period  of  more  than  10  days 
after  the  making  of  said  restraining  order 
and  order  requiring  petitioner  to  show  cause 
why  a  temporary  Injunction  should  not  be 
granted. 

That,  notwithstanding  the  levy  of  said 
writ  of  attachment  and  the  pladng  of  said 
writ  of  execution  in  the  hands  of  the  sher- 
iff, be  has  permitted  and  Is  permittiDg  the 
d^  of  San  Diego,  through  a  keeper  by  'blm 
placed  in  charge  thereof,  to  use  said  pn>p- 
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erty  of  Kennedy's  so  attadied  SBd  levied 
upon,  condnuouiOy,  as  a  result  of  which  It  is 
being  worn  out  and  depredated  In  value, 
which  wear  and  tear  and  depreciation  will 
continue  so  long  as  said  dty  Is  permitted 
to  nse  the  same. 

That  on. February  10th,  the  day  to  which 
said  hearing  was  continued,  petitioner  and 
the  sheriff  appeared  In  court  and  objected 
to  the  conrt  taking  any  proceedbigs  in  said 
matter  other  tlian  to  declare  and  adjndge 
that  said  restrainlDg  order  dated  January 
28th  was  ineffectual,  and  tliat  said  order 
to  show  cause  Iiad  by  lapse  of  time  become 
inoperative,  which  objections  were  overrul- 
ed and  the  further  hearing  of  the  matter 
continued  to  2  o'clo<&  on  February  10th,  at 
which  time,  as  appears  by  supplemental  pe- 
tition filed,  the  said  superior  court,  Hon.  C. 
N.  Andrews  presiding  therein,  did  grant  and 
cause  to  be  issued  a  temporary  inJuDCtlon 
wherein  said  Byers  as  sheriff  was  ordered 
to  desist  and  refrain  from  selling  the  prop- 
erty of  Kennedy  so  levied  upon  at  the  Lower 
Otay  dam  site.  In  the  county  of  San  Dl^o, 
under  and  In  pursuance  of  the  execution  i»- 
sned  out  of  the  superior  conrt  of  Los  An- 
geles county  In  favor  of  Van  B.  Kelsey  and 
against  James  Kennedy,  or  in  any  manner  or 
in  any  wise  Interfering  with  plalntltrs  pos- 
session  and  use  of  said  property  pending 
the  final  determination  of  the  action. 

[1]  Plaintiff  insists,  first,  that  the  com- 
plaint filed  by  tbe  dty  f&lls  to  state  facts 
entitling  plaintiff  to  any  Injunctive  rellet 
This  for  the  reason  that  at  the  time  when 
the  levy  nndw  the  writ  of  attachment  was 
made  Kennedy  owned  and  was  in  pogoosslwi 
of  the  property,  and  tlie  dty,  tliou^  assert* 
ing  a  lien  upoa  the  property  by  virtue  of 
a  clause  in  a  contract  existing  betwem  It 
and  Kennedy,  liad  in  &ct  no  lien  thereon  or 
claim  thereto  recognizable  In  law.  Assnnn 
ing  this  omtentton  to  be  well  founded,  and 
also  that  petitioner  baa  jnst  cause  for  griev- 
ance due  to  the  mcU<m  of  tbe  sheriff  in  what 
upon  this  record  appears  to  be  a  plain  viola- 
tion  of  his  offldal  duty  in  permitting  the 
property  to  be  used  by  the  dty,  the  effect 
of  which,  owing  to  such  use  and  resultli^ 
deterioration,  must  necessarily  greatly  de- 
predate the  value  thereof,  nevertheless  up- 
on such  facts  it  cannot  be  said  respondent, 
If  It  erroneously  issued  the  restraining  or- 
der and  temporary  Injunction,  acted  in  ex- 
cess of  Its  Jurisdiction.  It  Is  a  conrt  of 
^neral  Jurisdiction  having  power  to  enter- 
tain the  class  of  proceedings  in  question, 
it  had  before  It  the  parties  to  the  action. 
Tbe  subject-matter  of  the  llti^tlon,  which 
the  court  was  called  upon  to  determine,  was 
plaintiff's  right  to  the  relief  prayed  for 
upon  tlie  tttcta  stated  In  the  complaint. 

"Wliether  tbe  particular  facts  on  which  the 
court  proceeds  in  tlut  regard  are  or  are  not 


suffident  to  Jostify  Its  exerdse  of  Juriadictioo 
U  a  question  of  law,  the  solutiaii  of  whidi, 
either  way,  cannot  Impair  the  court's  right  to 
apply  its  judicial  power  In  the  preoiUes'  ac- 
cording to  its  view  of  the  law,  and  of  tbe  facts 
before  It."  State  ex  rel.  Union  Depot  B.  Cou 
T.  Valliant*  100  Uow  60,  13  S.  W.  888. 

Hence,  conceding  a  total  absence  of  facts 
alleged  in  the  complaint  to  warrant  tbe  ac- 
tion of  the  court,  nevertheless  It,  In  making 
the  orders  complained  of,  acted  in  the  ex- 
ercise of  its  Jurisdiction,  and.  If  while  so 
doing  it  erred,  such  error  cannot  be  made 
the  basis  for  prohlbitloa,  but  must,  for  like 
error  in  an  ordinary  dvll  action,  be  cor- 
rected on  appeaL 

[2]  Petitioner,  conceding  the  restraining 
order  to  have  been  properly  made,  next  In- 
sists that  the  conrt  upon  the  proceedings 
shown  to  have  been  taken  had  no  power  to 
make  any  order  other  than  to  dissolve  the 
restraining  order.  Tills  contention  is  based 
upon  the  provisions  of  section  627.  Code  of 
Civil  Procedure  wMdi,  among  other  thlngi, 
provides  tbat — 

"In  case  a  temporary  restraining  order  shall 
be  granted  without  notice,  *  *  *  the  mat- 
ter sbftU  be  made  returnable  on  an  order  re- 
quiring cause  to  be  shown  why  the  injunction 
should  not  be  granted,  on  the  earliest  day  that 
the  business  of  the  court  will  admit  of,  bat  not 
later  than  ten  days  from  the  date  of  audi  or- 
der. •  •  •  When  the  matter  first  eomea  up 
for  hearing  the  party  who  obtahied  the  tempo- 
rary restraining  order  must  l>e  ready  to  proceed 
and  must  liave  served  upon  the  opposite  party 
at  least  two  days  prior  to  such  bearing,  a  copy 
of  the  complaint  and  of  all  atBdavits  to  be  used 
in  such  spplication  and  a  copy  of  bis  points 
and  authorities  in  support  of  such  appHcatioQ ; 
if  he  be  not  ready,  or  if  he  shall  fail  to  serve 
a  copy  of  his  comiriiaint,  affidavits  and  ptrinu 
and  autliotities  as  herdu  required,  the  court 
shall  dissolve  the  tempwary  restraining  order.'' 

While  points  and  authorities  were  served 
upon  defendant  in  the  action  brought  by  the 
dty,  prior  to  the  time  fixed  for  the  hearing 
of  the  restraining  order  first  granted  and 
thereafter  vacated,  no  points  and  authori- 
ties were  so  served  in  support  of  the  appli- 
cation made  and  set  for  hearing  on  Febru- 
ary 3d.  Upon  the  vacation  of  the  restrain- 
ing OTder  first  granted,  tbe  proceeding  for 
temporary  Injtmctlon  terminated.  The  serv- 
ice of  such  points  and  authorities  for  use 
at  the  hearing  thereof  cannot,  as  to  the  or- 
der here  involved,  be  deemed  a  compliance 
with  the  provisions  of  the  statute,  whidi  In 
absolute  terms  reqnires  the  applicant  for 
an  injunction  to  serve  upon  tbe  opposile 
party,  at  least  two  days  prior  to  such  hear- 
ing, a  copy  of  his  points  and  authorities. 

[8]  Not  only  was  there  a  fallnre  of  tbe 
plaintiff  in  said  action  to  comply  vlth  tbi:; 
pro^irion,  bnt  it  appears  from  tbe  appli- 
cation made  for  a  continuance  that  there 
was  an  absrace  of  compliance  with  the  pro- 
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vision  of  tbe  statute  to  the  effect  that,  at 
the  time  fixed  for  the  hearing,  the  applicant 
for  the  injunction  must  be  ready  to  proceed 
with  the  bearing..  Otherwise,  In  express  and 
positive  terms,  the  statute  provides  that 
"the  court  shall  dissolve  the  temporary  re- 
straining order."  The  purpose  of  the  statute 
Is  plain.  In  enacting  It  the  Legislature  in- 
tended, not  only  that  an  injunction  should 
not  be  granted  without  notice,  but  that  the 
power  of  the  court  to  restrain  the  act  sought 
to  be  enjoined  temporarily  should  be  re- 
stricted to  the  time  specified  in  tbe  stat- 
ute. The  illness  of  an  attorney  cannot  be 
deemed  ground  for  continuing  a  restraining 
order  in  effect  beyond  the  time  fixed  by 
statute,  nor  Is  It  an  excuse  for  noncompU- 
fince  with  Its  terms,  any  more  than  such 
illness  would  excuse  his  client  for  failure 
to  file  notice  of  motion  for  a  new  trial  with- 
in tbe  time  spedfled  therefor.  In  this  pro- 
ceeding It  appears  that  the  dty  attorney 
lihew  of  hts  engagements  In  another  depart- 
ment,  and  knew  that  his  deputy,  M.  B. 
X^orp,  was  ill,  although  he  appeared  in 
court  and  stated  that  he  had  his  points  and 
authorities  prepared  to  submit,  and  further 
appears  the  city  attorney  had  two  other 
.^eputles  who  might  have  appeared  and  rep- 
■  resented  the  city. 
J.  [4]  The  provisions  of  section  527  provide 
a  complete  scbeme  in  a  proper  case  for  the 
^btatnlng  of  a  writ  of  Injunction,  and  such 
sclieme  must  t>e  deemed  tiie  meftsure  of  the 
power  to  be  exerdsed  by  trial  courts  In  t&e 
matter  of  provisional  Injunctions.  United 
RaUroada  t.  Superior  Court,  170  Gal.  755, 
151  Fac.  129.  Ann.  Gas.  10160,  199.  The 
effect  of  the  order  made  was  to  nullify  the 
terms  of  the  statute,  which  are  so  plain  and 
unemblgnouB  that  no  room  exists  for  Inter- 
^H«tatlon.  Oerman  Sav.,  etc.,  Society  t.  Al- 
drlch,  S  Cal.  App.  216,  89  Pac.  1063. 
•  By  Its  acdtm  In  contlnuli^  the  hearing 
tbe  court  was,  In  our  opinion,  divested  of 
jurisdiction  to  take  any  action  on  February 
lOth  other  than  to  dissolve  the  restraining 
order  so  issued.  It  follows  from'  what  has 
been  said  that  the  peranptory  writ  of  pro- 
hibition should  be  granted.  It  is  therefore 
ordered  that  the  respondent  Ireftaln  and  de- 
sist from  any  action  or  proceeding  based 
tipon  the  restraining  order  made  on  Febru- 
"ary  3,  1919,  or  the  ord«r  made  on  Febru- 
kry  11.  1919,  granting  a  temporary  writ  of 
injunction,  or  the  enfbrcement  thereof.  In 
that  certain  cause  wherein  the  dty  of  San 
Diego  Is  plaintiff  and  Van  R.  Kelsey  and 


James  C.  Byers  are  defendants,  now  pend- 
ing In  the  superior  court  of  San  Diego  coun- 
ty, other  than  to  make  an  order  dissolving 
the  restraining  order  and  temporary  writ 
of  injunction  so  granted  in  said  matter. 

We  conenri  GONBBX.f.  J.;  JAMES*  J. 


(40  Cat  App.  tm 
KELSEY  T.  BYEBS.  Sheriff  e(  San  Diego 
County.    (Civ.  2903J 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1.  California.   March  10,  1919.) 

Application  for  a  peremptory  writ  of  mandate 
by  Van  B.  Kelsey  against  James  O.  Byers,  as 
Sheriff  of  the  County  of  San  Diego,  command- 
ing him  to  execute  a  writ  of  ez«euti<Ki  issued 
out  of  tbe  superior  court  of  Lm  Angeles  Coun- 
ty against  certain  personal  property  and  ■  r»- 
quiring  him  to  sell  such  personal  property.  Di- 
rected that  the  writ  prayed  for  issue. 

Oeorge  H.  Motwe  and  Raymond  B.  Hoyt, 
both  of  Los  Angeles,  and  Henuing  &  McGee  and 
W.  H.  Wylie,  all  <d  San  Di^  for  petitioner. 

Eugene  Daney,  of  San  Diego,  for  respondent. 

SHAW,  J.  This  is  an  application  for  a  per- 
emptory writ  of  mandate  to  be  directed  to  the 
respondent  as  sheriff  of  San  Diego  county,  com- 
manding him  to  execute  a  writ  <rf  execution  is- 
sued out  of  the  superior  court  of  Los  Angeles 
county  in  a  certain  action  wherein  Van  B.  Kel- 
sey was  plaintiff  and  James  Kennedy  was  de- 
fendant, and  .  requiring  him  to  immediately, 
in  accordance  with  law,~  proceed  to  sell  tlie  per- 
sonal property  upon  which  said  executitm  was 
levied.  As  shown  by  answer  to  the  petition  for 
tbe  writ,  his  refusal  to  proceed  in  enfordng  the 
writ  of  execution  is  bated  upon  a  restraining 
order  issoed  in  the  case  City  of  San  Di^ 
V.  Van  B.  Kelsey  and  James  C  Byers,  Sheriff, 
by  the  superior  court  ttf  San  Diego  county  en- 
joining him  from  so  doing. 

In  a  proceeding  nnmbered  2952  (180  Pac.  062) 
wheieiQ  Van  B.  Kelsey .  is  petitioner  and  tbe 
superior  court  of  San  Diego  county  Is  respond- 
ent, involving  the  validity  of  such  restraining 
order  and  injunction,  this  court,  fot  the  reasons 
stated  in  an  opinion  this  day  filed,  held  that 
said  superior  court,  by  reason  of  continuing' the 
bearing  of  the  applicatiMi  nude  by  the  dty  of 
S^tLU  Diego  for  a  temporary  injunction,  luul  no 
jurisdiction  to  make  any  order  In  said  matter 
other  than  one  to  dissolve  the  restraining  order. 
It  follows  from  what  is  said  In  the  opinion  so 
filed  that  the  writ  of  mandate  as  prayed  for 
should  tesue  against  said  James  C.  Byers  as 
sheriff  and  it  is  so  ordered. 

We  concur:  OONBDY,  P.  J. ;  JAMES,  J. 
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OLCESH  T.  HAKDT.    (Civ.  2745.) 

(District  Court  of  Appeal.  Firat  District,  Divi* 
rioD  2,  California.   March  18,  19190 

1.  Appeal  and  Ebbob  «S91002— Conoldsivb- 
mss  or  Ybbdiot  Upon  Bivixw. 

In  a  •errant'a  action  for  injuries,  KM,  that 
then  was  a  subitantlal  eondiet  in  the  evidence 
predudins  the  appellate  court  from  diaturbing 
the  verdict. 

2.  Appeal  aud  Bbbob  «s>960(S^BBTnEw  — 
Pbbsuhftions. 

In  a  servant's  persoDal  injury  action,  where 
the  jury  were  instructed,  in  conformity  with 
die  Boseberry  Act,  that  the  damages  might 
be  diminished  in  proportion  to  die  amoant 
of  n^ligrace  attributable  by  plaintiff,  it  must 
be  assumed  la  support  of  the  judgment  for 
plaintiff  that  if  there  was  evidence  of  plain- 
tiff's n^ligence  the  jury  made  the  proper  da- 
dnctiona  in  arriving  at  verdict 

8.  Appeal  and  E^bob  ^10tfO(l>— Bbtibw— 
vtAmMTMiuf  Ekbob. 
In  a  KTvanf a  action  for  injuries,  error  in 
the  admission  of  evidence  as  to  dw  fnmlshlng 
of  knives  in  a  ripsaw  madiine  htid  not  prej- 
udicial to  defen^nt. 

4.  Uastkb  asp  Sbbtart  ♦=»264(4)— IifJiraiM 
to  Sbbtaut— DEFEonvE  Maohhtebt— Is- 
bubs  ahd  Pboot. 

Dridence  as  to  d^ects  In  the  blower  or  hood 
of  a  ripsaw  madiine  used  by  plaintiff  Jkeld  ad- 
missible under  general  allegations  of  negligenoe 
in  furnishing  a  defective  machine,  though  fol- 
lowed by  an  allwition  d  ^edal  defects  In  the 
Uadea. 

6.  Appeal  ahd  Ebbob  ^1000(1>— Haehless 
Ebbob— Evzdeucb. 
In  a  servant's  personal  Injury  action*  the 
admission  of  plaintiff's  testimony  informing  the 
jury  that  an  Insurance  company  was  interested 
in  the  litigation,  if  error,  was  not  prejudicial, 
where  the  master  Introduced  evidence  showing 
the  insurance  company's  interest  and  particu- 
larly its  inspection  by  cross-examination  of  the 
plaindfl. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  John  Hunt,  Judge. 

Action  by  Louis  Burger  against  James  H. 
Hardy  for  perscmal  lujnries  allied  to  have 
been  received  by  plaintiff.  In  whldi  EmiUo 
Olces^  as  administrator  of  the  estate  of  Lou- 
is Burger,  was  substituted  as  plaintiff  upon 
the  plalntiirs  death.  Judgment  for  plaintiff, 
and  defendant  bkmbIb.  Affirmed. 

James  Alva  Watt  and  Watt,  Miller,  l^orD- 
ton  it  Watt,  all  of  San  Frandsco,  for  appel- 
lant. 

Sullivan  &  Sullivan  and  Theo.  J.  Boche,  of 
San  Frandsoo,  for  respradoit 

LANGDON,  P.  J.  This  action  was  Insti- 
tuted by  the  plalntUTs  lutestate,  Louis  Bur- 


ger, acalnst  Oie  defendant  for  dsmages  £or 
personal  injuries  alleged  to  have  bem  re- 
ceived by  Burger  through  the  carelessness 
and  negUgence  of  the  defendant  while  Bur- 
ger was  in  the  employ  of  the  defendant 
Boiler  having  died  on  the  20th  day  of  July, 
191S,  Ok  plaintiff  above  named,  as  adminis- 
trator of  Us  estate,  was  substituted  as  plain- 
tiff!. The  defoidaut  answered  denying  any 
carelesmess  or  negligence  and  setting  up  a> 
a  s^wrate  defense  that  the  Reddest  and  Id* 
jury  were  due  solely  to  tbe  carelessness  of 
Burger.  The  jury  rendered  a  verdict  for  tbe 
plaintiff,  and  Judgment  was  rmdered  Uiere- 
on  In  the  sum  of  |5,7S0,  from  which  Judg- 
ment the  defendant  apprals.  Appellant  con- 
tends Uiat  the  judgment  should  be  reversed 
on  tbe  grounds  that  the  evidence  is  Insuffi- 
cient to  Justus  the  verdict  and  errors  In  lav 
occurring  at  tbe  trlaL 

[1]  Tbe  appellant  argues  at  srane  loigth 
the  Insuffldency  of  Uie  evidence  to  justlQr  the 
Twrdlct  He  admits  that  tbe  evidence  of 
Burger  given  on  his  direct  examination  Is 
snffident  to  raise  a  conflict  in  tbe  erldena 
and  oonsequmtly  to  predude  this  court  from 
reviewing  the  evidence;  but  omtends  that 
Burger  contradicted  tbls  testimony  on  cross- 
examination  and  at  tbe  talcing  of  bis  dq^osS- 
tlon  before  die  trial,  and  that  dierefnre  this 
testimony  1b  without  weight,  and  that  with- 
out tbls  testimony  there  is  no  evidence  to 
support  tbe  verdict  of  the  jnry. 

We  do  not  beUeve  that  contradictory  Btat»- 
ments  of  plaintiff,  if  there  are  any,  neccosarip 
ly  nullify  bis  testimony.  The  w^i^t  to  In 
^ven  It  might  be  lessmed  by  sudi  oontradlfr 
tlMis,  or  the  Jury  might  reject  tbe  testimony 
entirely,  but  the  fact  that  the  Jury  found  for 
the  plaintiff  conduslvely  shows  that  they  ac- 
cepted his  statements  on  direct  examination 
as  true.  But  admitting  that  there  are  coa- 
fllets  and  contradictions  In  his  testimony,  aud 
considering  that  portion  of  his  testimony 
which  is  least  favorable  to  his  contentioD,  it 
seems  to  us  tliat  this  court  would  not  be  jus- 
tided  in  reviewing  the  evidence  under  the 
record  In  this  case.  Construing  the  portions 
of  plaintiff's  testimony  whldi  are  quoted  in 
the  briefs  of  ai^>ellaut  and  urged  as  contra- 
dictory, most  strongly  against  plaintiff,  we 
shall  proceed  to  analyze  the  testimony. 

The  facts  are  briefly  these :  The  defendant 
was  engaged  In  the  lumber  and  mill  business 
in  San  Frandsco.  Louis  Burger  entered  his 
employ  and  operated  a  ripsaw  machine  for 
a  few  weeks,  after  which  he  was  made  the 
working  foreman  of  the  mill  and  was  placed 
in  charge  of  a  machine  known  as  a  "sticks 
machine."  His  work  consisted  in  feeding  the 
boards  into  tbe  machine.  Tbe  boards  would 
then  pass  under  the  revolving  rollers  and 
move  toward  tbe  revolving  head,  which  made 
approximately  3,200  revoluti<Mis  a  minute. 
To  this  revolving  bead  were  attadied  re- 
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movable  blades  of  Tarlons  ihapefl,  and  fbeae 
blades  or  knlTes  would  cat  or  plane  or  carve, 
as  occaskm  reQalred,  the  i^eces  of  Inmber 
passlxig  under  the  rerolvlng  bead.  When 
Burger  took  Charge  of  the  machine^  there 
were  certain  blades  th/ae  tor  use  in  the  oper- 
ation of  the  madilne.  Burger  tried  all  of 
the  blades,  but  dalmed  that  a  curtain  type  of 
thin  bard  blade  among  the  blades  provided 
was  tile  <»l7  tTpe  of  blade  vlfh  wUCh  the 
quantity  of  work  expected  to  be  done  could 
be  obtained.  It  was  this  type  of  blade  whldi 
flew  off  tbe  head  and  inflicted  the  Injitry  ap> 
on  Burger.  In  his  direct  exaniinatl<m  Burger 
testifled  that  within  a  few  we^  after  he 
took  charge  of  the  sticker  machine  he  in- 
formed the  defendant  that  the  head  was  de- 
fecttve  and  asked  him  to  get  a  new  oae.  He 
testifled  that  be  told  the  defendant  that  the 
head  had  nicks  in  It  that  made  it  unsafe.  He 
also  testlQed  that  he  suggested  that  an  Iron 
cylinder  bead  in  wUd  the  blades  Arop  in  a 
slot  be  obtained*  and  that  the  d^endant 
prmnlsed  to  get  a  new  head  for  the  machine. 
Burger  also  testifled  in  his  direct  examina- 
tion that  oa  many  occafdons  prior  to  the  hap- 
pmlng  of  the  acc^dmt  tliese  Uades,  clamped 
as  they  were  to  the  head,  worked  loose  while 
Oie  head  was  revolving  and  flew  out  s«ne  die* 
tance  from  the  madiin^  and  that  Burger 
called  tbe  attention  of  the  defendant  to  this, 
and  that  the  defendant  blmsdf  was  present 
and  saw  the  blades  fly  out  on  several  occa- 
sions. Burger  also  testified  that  the  dtfeod- 
ant  tngnlred  of  him  how  the  danger  from  fly- 
ing blades  could  be  overcome,  and  that  he 
XBarger)  directed  Ms  attention  to  a  new 
type  of  sticker  machine  which  was  being  gen- 
erally used  by  mills  in  San  Frandsco.  The 
defendant  asked  If  the  old  machine  could 
not  be  changed  so  as  to  overcome  the  danger, 
and  Burger  told  him  that  that  was  Impossi- 
ble. The  defendant  then  told  Burger  that, 
when  business  got  a  little  better,  he  thought 
lie  could  afford  the  new  type  of  machine. 
The  acddent  happened  on  April  16, 1913.  On 
the  evening  of  April  15,  1913,  the  defendant 
told  Burger  that  there  was  some  "stnCT"  to 
be  worked  on  the  next  morning  and  to  force 
tile  work  as  much  as  possible.  On  tbe  morn- 
ing of  the  accident,  Burger  arrived  at  his 
work  about  8  o'clock.  He  was  using  a  thin 
hard  blade  in.  the  machine,  one  which  had 
beax  in  use  in  tbe  machine  the  previous  aft- 
ernoon. After  operating  the  machine  for 
about  20  minutes,  the  accident  occurred.  The 
t>Iade  became  loosened  and  flew  out  and 
struck  Bulger  In  the  head,  inflicting  serious 
injury  upon  him. 

We  now  come  to  a  om^dderatlon  of  the 
crosa-examlnatiiHi  of  the  plaintiff,  which  It 
is  claimed  by  an;>ellant  comi^etely  destroys 
the  force  ctf  the  evidence  upon  the  direct  ex- 
amination. It  is  first  claimed  1^  appelant 
that  the  cross-examination  shows  that  Bur- 
ger himself  purchased  the  particular  blade 


which  caused  the  injury.  Tbe  evidence  only 
goes  to  the  estent  of  showing  tliat  Burgra*, 
acting  for  his  «npIoya,  iinrehaaed  the  par- 
ticular blade  wbldi  was  used  on  the  day  of 
the  acddcmt  to  rqOaoe  others  of  the  same 
pattern  wbldi  had  become  worn.  It  does 
not  omtradlct  the  testimony  eUdted  in  the 
direct  examlnatloD  that  the  fonn  of  blade 
was  ammg  tbs  twiginal  blades  famished  Bur* 
ger  by  tbe  defendant  and  that  Burger  was 
not  responsible  for  Its  introduction  into  nae 
in  defoidant's  bmlneas. 

As  oi^wsed  to  Bnrg«*B  testlnumy  on  direct 
examination  to  the  effect  that  the  head  of 
the  machine  was  defective,  wdlant  points 
out  that  Mr.  Bui^r  testifled  on  his  ooss-ez- 
amlnatloQ  that  an  inspector  for  an  Insurance 
cnupany  made  an  inqtectkm  of  the  mill.  In- 
cluding Oie  BtidEw  maeliine  by  the  (qteratton 
of  whidi  the  plaintiff  was  injured,  and  tbe 
Inspector  and  Bnrger  taUced  of  what  Changes 
of  importance  should  be  made  in  and  about 
the  stiller  mwffhine  to  m^ke  it  safe;  and  that 
Bulger  did  not  intom  the  inspects  et  any 
defects  in  the  bead  or  blades  or  hood  of  Uie 
machine.  While,  ol  course,  the  fact  that  lie 
did  not  make  known  these  defscte  to  the'in- 
spector  is  persuasive  of  the  fact  that  they 
did  not  exist  to  his  knowledge  at  the  time,  it 
Is  not  direct  evidence  upon  that  fact,  and  we 
cannot  say  that  it  Is  directly  contradictory 
of  the  evidence  given  on  the  direct  examlna- 
tioot  that  the  defects  did  exist.  It  is  entire- 
ly possible  for  the  defects  to  have  existed 
and  yet  for  the  plaintiff  not  to  have  mention- 
ed them  to  the  inspector.  And  it  is  the  duty 
of  an  appellate  court  to  reconcile  apparent 
contradictions  In  evidence  whenever  possible. 

Appellant  next  argues  tiiat  the  cros»«x- 
amlnation  shows  that  Buiger  had  full  au- 
thority to  make  purchases  and  was  In  full 
cliarge  and  control  of  the  mUi.  There  is 
some  testimony  from  which  the  jury  might 
have  taken  this  view  of  the  matter,  but  there 
is  also  testimony  to  ttie  effect  that  Mr.  Hardy 
was  consnltedt  and  that  he  authorised  tbe 
purchase  of  ail  supplies  when  sucb  purchases 
were  mad^  and  there  is  testimony  In  regard 
to  numerous  conversations  betweoi  Mr.  Buf 
ger  and  Hr.  Hardy  concerning  changes  In 
tbe  revolving  brad  and  In  the  madilne,  from 
which  tbe  Jnry  mli^t  have  bdieved  that  Hr. 
Burger's  authority  in  making  purchases  and 
dianges  was  a  voy  limited  auUiority.  Un- 
der these  drcumstances,  we  do  not  think 
tliat  we  can  interfere  with  tbe  implied  flnd- 
Ing  of  tbe  Jury  In  r^ard  to  this  matter. 

Appellant  refers  to  curtain  testimony  eUdt- 
ed upon  eroas-examinattmi,  showing,  he  oon- 
toids,  that  Burger  was  fnlly  informed  of  the 
defects  in  the  madiine  and  that  he  continued 
to  operate  the  madilne  after  sudi  knowl- 
edge. This  would  go  to  the  defense  of  as- 
sumption of  risk  if  that  d^ense  had  been 
open  to  the  detondant  at  the  time  of  the  ac* 
ddoit    However,  the  Bostiberty  Act  (St. 
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1011,  ih  79Q  was  In  force  at  tttb  time  ot  the 
accident,  and  abolished  this  defense,  lliere- 
fore  this  testhnony  can  be  of  no  avail  to  ap- 
pellant. 

It  Is  argued  that  the  testimony  diows  that 
the  kidfe  which  injured  Burger  came  loos^ 
not  because  of  any  defect  in  It,  but  because 
of  Burger's  &Uure  to  tighten  the  nut  and 
belt  that  held  It  in  ^ace.  This  question  was 
<me  for  the  Jury,  along  with  the  general 
question  of  Burger's  n^;l^ence  In  all  par- 
tlcolars  connected  with  the  accident  We 
cannot  disturb  Its  finding  thereon.  It  Is  the 
province  of  the  Jury  to  draw  deducttons  txom 
testimony,  but  the  appelant  ora'looks  this 
and  asks  us  to  decide  ftom  the  testimony 
that  the  accident  eould  not  hare  occurred  If 
a  certain  blower  or  hood  attached  to  the  ma- 
<dilne  had  been  down  at  the  time  the  blade 
flew  out.  The  Jury  was  takoi  to  the  seme 
of  the  accident,  and  examined  the  machine 
in  question.  They  had  before  them  evidence 
to  the  efltect  that  the  hood  was  merely  for 
the  purpose  of  cati^lng  shaving;  that  the 
hood  was  defective  and  difficult  to  pull  down, 
that  It  interfered  with  Oie  speed  of  the  ma- 
chine, and  that  Buiger  had  been  requested 
to  hasten  with  the  work,  and  other  similar 
matters.  This  quesUffli  Is  again  a  part  of  the 
largo:  question  of  whether  or  not  Burger 
had  been  negligent,  and,  as  stated  before,  we 
cannot  interfere  with  the  finding  of  the  jury 
vjfon  this  subject,  so  long  as  there  is  any 
substantial  mmfllct  of  the  evidence. 

We  have  discussed  the  evidence  at  this 
length  in  an  effort  to  demonstrate  that,  even 
if  we  constroe  the  conflicts  in  Burger's  testi- 
mony most  strongly  against  him,  yet  there  re- 
mains a  substantial  conflict  in  the  evidence 
which  will  preclude  us  from  going  Into  the 
questions  Involved.  Upon  appeal,  In  this 
state,  If  there  Is  any  evidence  to  Justify  the 
verdict  it  cannot  be  disturbed.  There  Is  no 
standard  for  the  sufficiency  of  evidence  to 
Induce  belief,  and,  unless  the  evidence  so 
clearly  preponderates  against  the  verdict 
that  tiie  court  cannot  conclude  that  the  ver- 
dict was  tbe  result  of  a  due  consideration  of 
the  evidence,  tbe  verdict  will  not  be  dis- 
turbed. 

[2]  Appellant  contends  that  the  verdict  is 
against  law  In  certain  particulars  speclSed 
In  his  brief.  Upon  these  matters,  we  have 
found  the  evidence  conflicting.  The  Instruc- 
tions of  the  court  fully  covered  the  points 
and  stated  correctly  the  law  to  the  Jury.  We 
must  assume  that  the  Jury  followed  these  In- 
stmctions,  and  found  the  facts  to  be  such  as 
to  justify  their  verdict  In  the  light  of  the  law 
contained  In  the  instructions.  Furthermore, 
the  Jury  was  Instructed,  In  conformity  with 
the  Boseberry  Act,  that  the  law  of  this  state 
provides  that  In  an  action  to  recover  dam- 
ages for  a  personal  Injury  sustained  within 
this  state  by  an  employe,  while  engaged  in 
the  line  of  his  6nty  or  in  the  course  of  his 


emph^ment  aa  audi  employA  .In  wMdi  a  re- 
cOTO-y  la  sought  upon  the  gcound  of  want  <it 
ordinary  care  of  the  emidoyer  <a  of  any  offi- 
cer, ag^t,  or  aerrant  of  the  esnvit^er,  the 
fact  that  such  employA  may  have  been  guilty 
of  oontributory  negligence— If  such  ne^- 
gence  was  aUgtat,  wlille  that  of  the  employer 
was  gross  in  oomparism— will  not  preclude  a 
recovery,  but  the  damages  maty  be  dlmlntsb- 
ed  by  tbe  Jury  In  proportion  to  the  amount 
of  n^lgenoe  attributable  to  such  empIoy& 
We  most  assume  In  buk^kmI  of  the  Judgment 
tliat  U^-  as  the  appelant  omitends,  the  evi- 
dence In  any  particular  did  show  negligence 
on  the  part  of  Burger,  the  Jury  made  the 
proper  deductions  thmefor  in  arriving  at  its 
verdict 

[I]  A  number,  of  alleged  errors  in  the  ad- 
mission and  exclusion  of  evldoice  are  urged. 
On  direct  ezaminatlm  Bnrga  was  explain- 
ing the  dltlterent  kinds  of  knives  whItA  mli^t 
be  used  In  stidcer  machines,  such  aa  he  waa 
operating  at  the  time  lie  waa  Injured.  De-. 
fradant  objected  to  a  quMtlon  wher^  Bur- 
ger ms  asked  whether  the  defendant  had 
fnmkdied  a  certain  type  of  hl|^-tempered 
steel  blad^  whtdi  the  plaintiff  had  previous* 
ly  testified  was  used  by  almost  every  mill  In 
San  Frandsoo.  Defendant  objected  to  the 
question  and  answer  for  the  reason  that  the 
witness  had  previously  testified  that  that 
type  of  blade  was  so  soft  that  "If  a  man  runs 
100  feet  with  one  of  them  without  stopping 
to  fdiarpen,  be  Is  absolutely  lucky,"  and  also 
because  the'  witness  had  previously  testified 
In  relation  to  the  same  type  of  blade  that  he 
did  not  believe  that  the  blades  could  have 
been  bought  at  the  time  of  the  accident  Ap- 
pellant urges  that  hy  permitting  the  ques- 
tion to  be  answered  by  the  witness,  the  court 
left  It  to  the  Jury  to  Infer  that  t>ecause  the 
blades  referred  to  were  not  furnished,  tbe 
defendant  was  guilty  of  negligence,  and  that 
such  an  Inference  waa  not  warranted  In  the 
light  of  the  fact  that  Burger  himself  had  tes- 
tifled  that  the  blades  were  soft  and  unsuita- 
ble for  his  work,  and  that  it  was  unlikely 
that  they  routd  have  been  procured  by  the  de- 
fendant If  this  was  error.  It  was  not  preju- 
dicial to  the  defendant  because  tbe  Jury  had 
^fore  them  all  tbe  statements  of  Burger  as 
to  the  blades,  tbe  uncertainty  of  procuring 
them,  eta  If  it  drew  Inferraces  from  tbe 
testimony,  we  must  assume  U  drew  infer- 
ences based  upon  all  tbe  testimony  pres«ited, 
and  that  It  considered  the  statements  of  Bur- 
ger with  regard  to  the  Impracticability  of 
these  blades  and  to  the  Improbability  of 
being  able  to  procure  the  same,  In  connec- 
tion with  his  statement  that  they  had  not 
been  furnished  by  the  defendant 

The  legal  propositions  urged  by  ai^Ilant 
In  arguing  his  objections  to  this  and  other  ev^ 
dence  are  the  same  propositions  which  be 
has  urged  elsewhere,  and,  as  stated  before, 
we  believe  these  matters  were  fully  and  fiUr- 
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ly  covered  by  the  Instructions  of  the  court 
[4]  V,  bile  Burger  was  testifying,  tbe  court 
asked  him  a  question  regarding  the  position 
of  tbe  blade  or  knife.  Bui^r  answered  this 
QuestloD,  and,  after  answering  It,  proceeded 
with  a  lengthy  explanation  concerning  his 
adjustment  and  operation  of  the  machine 
on  the  day  of  tbe  accident  In  this  explana- 
tion he  mentioned  certain  defects  In  tbe 
blower  or  hood  of  the  machine  which  be 
stated  prevented  it  from  being  pulled  down. 
Defendant  objected  tor  the  reason  that  the 
defects  In  the  blower  or  hood  were  not  re- 
lied upon  in  the  complaint,  and  that  this 
matter  was  not  witbin  the  issues.  A.  portion 
of  the  answa  of  Burger  was  responsive  to 
the  question  and  to  tbe  issues  in  the  case. 
The  motion  was  to  strike  ont  tbe  entire  an- 
swer, and  we  think  It  was  properly  dmied. 
But  apart  from  this  reason,  we  think  that 
the  evidence  was  properly  admitted.  The 
amended  complaint  alleged : 

That  on  said  April  16,  1913,  said  sticker 
with  the  said  steel  blades  attached  thereto  was 
defective  and  dangerous  and  insecure  and  was 
unsafe  and  dangerous.  •  *  * "  And  also 
that  "through  tbe  carelessness  and  neglect  of 
tlie  defendant  to  tomlsli  a  safe  sticker  and 
blades  therefor,  one  o(  said  blades  became  de- 
tached and  broke." 

Here  Is  an  allegation  of  defective  machin- 
ery, as  well  as  a  later  allegation  of  special 
defects  in  ttie  blades  attached  thereto.  Tbe 
case  of  Monagban  t.  Pac.  BoUing-Mlll  Co., 
81  Gal.  190.  22  Pac.  600,  holds  that,  where 
there  is  an  allegation  of  defect  In  machinery, 
tbe  cause  of  action  is  not  limited  to  a  defect 
in  one  part  thereot.  Where  general  allega- 
tions of  negUgnwe  -are  followed  by  an  enu- 
meratioDof  qtedflcacta,  the  plaintiff  will  not 
be  limited  to  proof  of  spedflc  acts  unless  tbe 
complaint  clearly  infficatea  tbe  Intwtton 
of  tbe  pleader  to  limit  the  negligence  to  such 
acts.  United  States  Bzp.  Go.  t.  Wahl,  168 
Fed.  8S1, 94  G.  C.  A.  260;  Traver  t.  Spc^ane 
St  By.  Ca.  26  Wash.  22B.  65  I>c.  284;  Rob- 
erta T.  Sierra  By.  Ca.  14  OaL  App.  193.  Ill 
Pac.  S19.  527. 

[I]  The  appellant  nrges  several  objections 
to  evidence  on  tbe  grotmd  that  the  questions 
and  answers  bad  fbe  effect  cf  informing  tbe 
jury  that  an  insorance  company  was  Interest- 
ed In  tbe  litigation  and  conseqnoitly  of  prej- 
udicing the  Jury  in  fiivor  of  tbe  plaintiff. 
While  tb\a  testimony  may  hare  bad  tliat  ef- 
fect, inddentally,  it  becomes  unnecessary  for 
ns  to  decide  whether  or  not  errors  occurred 
In  its  admisedtm,  for  the  reason  that  tbe  de- 
fendant could  not  have  been  prejudiced,  be- 
cause the  defendant  hlms^  Introduced  con- 
Biddable  evidence  showing  that  an  insurance 
cmnpany  was  interested  In  the  case.  It 
brought  ont  upon  cross-examination  of  But^ 
ger  that  an  Inspector  for  an  Insurance  com- 
pany bad  visited  the  mill  and  examined  the 


macbtnery  for  defects;  also,  that  a  few  days 
prior  to  tbe  accident  a  letter  was  written  to 
tbe  Insurance  company  stating  that  all  tbe 
defects  In  the  plant  bad  been,  remedied. 

There  are  several  other  specifications  of 
error  In  tbe  rulings  of  tbe  trial  court  upon 
evidence,  all  of  which  we  have  examined  and 
find  them  to  be  without  merit  It  Is  un- 
necessary to  discuss  them  separately  here. 
From  an  examination  of  tbe  entire  record  It 
appears  that  substantial  Justice  has  been 
done  between  tbe  parties. 

The  Judgment  is  affirmed. 

We  concur:   BBITTAXN,  J.;  BATEN,  J. 


(39  CaL  App.  S16) 

BASTEBN  OUTFITTING  CO.  Ino,  T.  INT- 
ERS et  al.    (Civ.  2481.) 

Pistrict  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.  Dec  80,  191&  Bebearing 
Denied  by  Snpreme  Court  Feb.  27, 1919.) 

1.  Pabtzbs  ^96(6)— Sittt  AoAznar  Om  bt 
FicrmouB  Nauk— Waxvcb  bt  Amwsa. 

By  answering  In  Us  proper  name,  a  defend- 
ant sued  by  the  fictitious  name  of  "iW*"  waived 
plaintiff's  failure  to  file  formal  ameddment  sub- 
stituting  tiie  real  name  for  that  of  Doe. 

2.  Baiuiknt  ^21  —  Sales  «s480a)  — 
Conditional  Sale  ob  Lease— I>SFAUur— 
Right  of  Owneb. 

Where  furniture  was  either  sold  condition- 
ally by  an  outfitting  company  to  tbe  lessee  of 
a  botd,  or  elae  was  leased  by  It  to  bim,  title 
remained  In  the  outfitting  company,  and  w 
default  \u  die  lessee  it  became  entitled  ion  de- 
mand to  a  return  of  tbe  property,  whosoever 
might  have  poesosrico  ct  it 

8.  BBPLBvnr  «=9lO  —  DxranDAnr'B  Pobses- 
BioN  or  Chattblb  Trbough  TSSAin, 
PossesrioD  of  furniture  by  defendant's  ten- 
ant was  sufficient  to  sustain  Judgment  in  claim 
and  delivery  against  defendant  where  be  was 
resisting  delivery  ttf  tiie  properQr  to  plaintiff 
owner. 

Sturtevant,  Judge  pro  tem.,  dissenting. 

Appeal  from  Superior  Court,  City  and 
Oounty  at  San  Francisco;  Danld.  G.  Dea^, 
Judge. 

Action  by  tbe  Eastern  Outfitting  Company, 
Tncorporated,  against  W.  A.  Mjera,  S.  L. 
Goldstein,  and  another.  From  Judgment  for 
plaintiff,  defendant  Goldstein  appeals.  Af- 
firmed. 

Lloyd  S.  Adterman,  of  San  Frandsoo,  foe 
appellant 

Wm.  T<nnsky,  of  San  Francisco,  for  re- 
spondent 

BBASLT,  Judge  pro  tem.  [1]  Thto  ia  an 
action  in  dalm  and  delivery  for  certain 
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furnltate.  The  case  was  tried  under  an 
agreed  atatement  of  facta,  and  Judgment 
giren  againat  tbe  three  deffendaDtB;  Myers, 
Goldstein,  and  Gray,  for  a  retnm  of  the 
property  or  for  the  alternative  anm  of  $750 
In  case  dellTery  cotdd  not  be  made.  Gray 
and  Goldstdn  were  sned  by  fictitious  namea 
under  apt  allegations  in  tbe  complaint  The 
eourt  made  an  order  requiring  an  amend- 
moit  of  Oie  complaint  substttutlng  odier 
names  for  tbe  fictitious  names.  The  com- 
plaint seems  not  to  have  be«i  formally 
amended,  but  Gray  and  G<rtdateln  both  an- 
swered* and  in  their  answers  each  recited 
that  lie  was  sued  by  a  llctltloos  name. 
Comuel  for  Goldstein,  who  alone  appeals, 
now  claims  that  the  Judgment  la  invalid  as 
to  him  because  of  the  tellure  to  file  the  for- 
mal amendmoit  substituting  Ids  name  for 
that  of  Doe  Manifestly,  by  answering  in 
his  proper  name,  he  has  waived  the  amend- 
ment, and,  besides,  the  agreed  staton^t  of 
facta,  which  onder  our  practice  constitutes 
the  findings,  showed  that  Goldstein  .was  the 
owner  ot  the  Altoona  Hotd  property,  intind- 
Ing  the  furniture,  and  that  Myera  was  tbe 
lessee  In  possesdon  of  the  hotcL  Myers, 
vtbUe  tbe  toiant  of  Oddstrin,  bought  the 
furniture  from  the  platntiff  for  the  purpose 
of  replacing  and  renewing  articlea  of  furni- 
ture in  the  bote).  Myers*  lease  bound  him 
to  keep  the  furniture  In  good  and  sound 
condition,  and,  according  to  the  fladings,  It 
was  further  covraaated  and  agreed  In  tbe 
lease  that  all  alterations,  addltiODS,  and  Im- 
provements wbldi  might  be  added  to  or 
placed  In  tbe  leased  premises  should  t>e  the 
property  of  Goldstein  and  fihould  be  sur- 
rendered to  him  with  the  premises. 

Myers'  lease  was  terminated  on  the  1st 
day  of  March,  1917,  and  tbe  property  was 
thereupon  let  by  Goldstein  to  Gray,  who,  on 
March  1,  ldl7,  took  possession  of  the  hotel 
and  of  the  property  sought  to  be  recovered 
by  this  action.  Gray  bad  no  notice  or  knowl- 
edge that  plalntUt  claimed  the  pn^rty  and 
took  the  property  in  good  faith  and  for  a 
valoable  consideration  and  is  now  in  pos- 
session of  the  property  as  the  tenant  of 
Goldstein.  Before  this  action  was  begun 
tbe  plaintiff  demanded  the  property  from  the 
defendants  and  delivery  was  refused. 

The  character  of  the  transaction  between 
Myers  and  the  plaintiff  at  the  time  Myers 
acquired  the  property  Is  the  vital  question 
in  this  case.  A  part  of  the  agreed  statement 
of  facts  consists  of  certain  memoranda,  or 
printed  or  written  documents  signed  by  My- 
ers and  apparently  executed  by  blm  to  the 
plaintiff  at  the  time  of  tbe  acquisition  of  the 
furniture.  These  are  in  tbe  form  of  printed 
receipts,  many  Manks  upon  which  are  not 
filled.  They  redte,  among  other  things,  that 
"the  undersigned  lessee  acknowledges  to 
have  received  on  lease  from  the  Eastern 
Outfitting  Company,"  denominated  the  les- 
sor, tbe  furniture  described  in  tbe  complaint. 


There  are  several  of  these  Interesting  mem- 
oranda, and  In  two  Instances  they  are  va- 
ried by  language  other  than  tlut  above  quotr 
ed  which  characterizes  the  transaction.  For 
Instance,  in  one  dated  July  8,  1910,  It  was 
recited  that  Myers  "has  this  day  leased  of 
Eastern  Outfitting  Ck>mpany  the  following 
goods,"  and  that  "all  paymaits  therefor  are 
to  be  made  at  said  Bastem  Outfitting  Com- 
pany's office,"  and  tbe  document  turtlier 
reads: 

"Sboold  I  fail  to  make  any  of  the  payments 
as  specified,  I  hereby  agree  to  surrender  and 
return  said  goods  to  tbe  Eastern  Ontfittlng 
Company  in  as  good  condition  as  when  recdved, 
customary  wear  by  careful  usage  excepted. 
And  I  farther  agree  •  *  •  that  no  agree- 
ment of  sale  of  said  goods  Is  implied,  nor  shall 
a  sale  of  same  be  deemed  valid  without  a  writ- 
toi  receipt  from  said  Eastmi  Outfitting  Cob»* 
pany  therefor,*' 

There  are  also  agreements  to  keep  the 
goods  Insured  against  fire  and  to  pay  such 
insurance,  In  case  of  loss,  to  the  Eastern 
Outfitting  Company,  who  Is  again  denominat- 
ed the  lessor,  and  to  pay  $100  ^own  and 
ISO  per  month  rental  thereafter  "until  total 
is  paid." 

[2]  Reading  these  papers  all  t<^ether,  they 
must  be  held  to  either  constitute  a  condltlmi- 
al  sale  of  the  goods  to  the  defendant  Myers, 
or  a  lease  thereof  to  him;  and  it  seems  to 
us  that  it  is  not  necessary  to  decide  whether 
the  goods  were  taken  under  a  lease  or  were 
purchased  conditlonaUy.  For  In  either  In- 
stance the  title  remained  in  the  plaintiff, 
and  upon  default  by  Myera  the  plaintiff  be- 
came entitled,  up(m  demand,  to  a  return  of 
the  property,  whosoever  might  have  posses- 
sion of  It 

[3]  Goldstein,  who  alone  appeals,  contends 
that  he  was  not  In  possession  of  the  pr(^>ertr. 
But  his  tenant  Gray,  was  in  possession,  and 
it  seems  to  us  that  possession  by  his  t^iant 
was  sufficient  to  sustain  the  Judgment  against 
blm,  where  he  is  resisting  the  delivery  of 
the  property.' 

Jndgmoit  Is  affirmed. 

I  concur:  LENNON,  P.  J. 

STUETEVANT,  Judge  pro  tem.  (dissent- 
ing). This  is  an  action  in  claim  and  delivery 
for  certain  furniture.  The  case  was  tried 
under  an  agreed  statement  of  facts  and  Judg- 
ment glv6n  against  the  three  defendants, 
Myers,  Gc^dsteln,  and  Gray,  for  a  return  of 
the  prc^rty  or  for  the  alternative  sum  of 
$750  In  case  delivery  could  not  foe  made. 
Myers,  while  the  tenant  of  Goldstein,  bought 
the  furniture  from  the  plaintiff  for  the  pur- 
pose of  repladng  and  renewing  articles  of 
furniture  In  the  boteL  Myers'  lease  bound 
him  to  ke^  the  furniture  In  good  and  sound 
condition,  and,  according  to  tbe  findings,  it 
was  further  covenanted  and  agreed  in  the 
lease  that  all  alteratlcms,  additions,  and  im- 
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proTements  wbSdi  mlgbt  be  added  to  or 
placed  in  tlie  leased  pranlses  should  be  the 
property  ot  Goldstein  and  should  be  sur- 
rendered to  him  with  the  premises. 

Myers'  lease  was  terminated  on  the  Ist 
day  of  March,  idlT,  and  the  property  was 
thereupon  let  by  Goldst^  to  Gray,  who,  on 
March  1,  1917,  took  possession  of  the  hotel 
and  of  tile  property  sought  to  be  recovered 
by  this  action.  Gray  had  no  notice  or  knowl- 
edge that  plaintlCF  claimed  the  property  and 
took  the  property  In  good  faith  and  for  a 
Talnable  consideration,  and  is  now  in  pos- 
■eaaloa  of  the  property  as  the  t«iant  of  Qold- 
■t^.  Before  tUs  actioo  was  besan,  the 
plaintiff  demanded  the  property  from  the  de- 
foidants,  and  deltrery  was  rinsed. 

The  character  of  the  transaction  between 
Myers  and  the  plaintiff  at  Oie  ttine  Myers 
aoquired  the  property  is  the  vital  question 
in  this  case.  The  plalntUf  datms  as  lessor. 
Its  daim  in  behalf  la  founded  on  nine 
written  instruments.  Two  of  those  instru- 
ments purport  to  be  fbrms  of  leases,  and 
sevai  of  them  pnrport  to  be  forms  of  sup- 
plemental leases.  Badt  purported  lease  con- 
sists (tf  a  printed  blank,  harlng  Inserted 
tha«on  In  the  an>ropriate  blanks  Qie  de- 
scripUon  of  the  artld^  the  price,  and  the 
quantity.  Badl  lease  ccmtains  many  blanks 
not  fflled  out,  and  ndtber  one  the  pni^ 
ported  leases  is  signed  by  tither  the  lessor 
or  the  lessee;  neither  one  of  Uiese  purported 
leases  la  a.4Mmtract  Barba  t.  Burrows.  SI 
Oal.  404;  Los  Palmas  Winery  ft  Distillery 
T.  Garrett,  167  GaL  89T,  189  Pac.  1077.  The 
papers  purporting  to  be  suppl«nental  leases 
.were  signed  by  both  parties.  Bach  paper 
purpOTtlng  to  be  a  sui^lanental  lease  con- 
tains tlie  statemeit,  ''nils  lease  Is  sui^le- 
mental  to  a  lease  dated—;"  the  blank  Is  not 
fiUedf  and  the  paper  does  not  refsr  to  either 
of  the  papers  which  purport  to  be  leases. 
Tha  purpOTted  supplemental  leases  do  not, 
ther^ore,  include  the  purported  leases  and 
glre  ^cacy  to  the  purported  leases,  because 
of  the  absolute  want  of  reference  thweto. 
The  reference  to  the  purported  lease  being 
In  blank,  the  reference  is  a  nnllity.  The 
record  sftkows  thrare  were  at  least  two  pur- 
ported leases  and  there  may  hava  been  more. 
IbB  record  contains  nothing  showing  any 
tact  or  drcumstance  pointing  to  the  partic- 
ular date  intoided  to  be  Inserted  in  the 
blanks  above  maitloned.  The  purported  sup- 
plemental lease  la  not  In  and  of  Itself  a 
lease.  It  contains  no  covenants  whatever 
Ml  the  part  of  the  lessor.  Each  we  of  the 
purported  supplemental  teases  Is  in  differ- 
ent language,  but  eadi  one  contains  blanks 
not  filled.  No  term  is  stated  in  any  one  of 
them.  The  monthly  payments  are  not  stated 
In  any  one  ot  them.  Hie  total  payments 
are  not  stated  in  any  one  of  them.  In  short, 
they  are  nothing  but  receipts  in  which  the 
lessee  acknowledges  himself  to  be  lessee; 


whereai^  In  truth  and  In  fact,  the  papers 
show  that  he  Is  not  lessee. 

Whoi  the  defoidant  Myers  surrendered 
the  Altoona  Hotel  to  the  def«idant  Gold- 
stein, these  articles  were  contained  In  the 
hotel  and  were  at  that  time  In  Myers*  pos- 
session, and  he  was  aerdslng  acts  of  own- 
ership over  than.  Under  these  facts  he 
was  presumed  to  be  the  owner.  Subdivi- 
sions 11,  12  and  20  of  section  196S,  Code 
Oiv.  Proc.;  Bickerdlke  v.  State,  144  Gal. 
608,  701,  78  Pac.  270.  The  unexecuted  lease 
and  the  purported  sui^emental  leases  do 
not  contain  any  evidence  overcoming  snch 
presnmptloD.  On  the  facts  as  contained  in 
the  agreed  statanent  of  facts  the  plaintlfr 
.was  not  entitled  to  recover. 

In  my  oplidim  the  Judgment  In  favor  ot 
plalntiffl  should  therefore  be  revwsed. 


(«  <M.  App.  1«) 

LBMLBX  V.  DOAK  GAS  BNGIKB  00.  et  al. 
(Civ.  2702 ;  S.  P.  8504.) 

(District  Court  of  Appeal.  Viist  District,  Di- 
vision 2,  California.  Feb.  28.  1919.  On 
Hearing  In  Suprome  Court  in  Bank,  April 
28. 1919.) 

1.  WOIK  AHD  LUOB  «b»4(2HI><™bd  Cok- 
TRACT. 

A  contract  is  impUod  to  pay  for  services 
accepted  nnder  such  eircumstaiiees  as  to  raise 
a  presamption  that  one  aeceptiiig  them  expect- 
ed, or  ought  to  have  expected,  that  th^  were 
to  be  paid  for.  , 

2.  M&STEB  AHD  SXBVAHT  ^>358  ~  WOBK- 

uuv'a  CoHPEHsanoH  Aof— Aookptaitck  or 
Statdts. 

Employte  employed  at  a  daily  wage  an  not 
required,  by  sectlim  7  of  the  Bosdberry  Act,  to 
file  daily  with  employer  that  they  rtitnse  to  be . 
bound  by  tiw  compensatioB  proviifon  of  act 

8.  Mastkb  ard  Sbbvaitt  ^368  —  Wobk- 
locn's  OovpinsATiON  Aor— BhplotAs  Sub- 
JxoT— Acceptance  or  Pbovisions. 
Where  deceased  etnployfi  was  hired  at  a  dai- 
ly wage  before  employer  became  sobject  to  the 
compensation  provisiona  of  Boadierry  Act,  but 
enpUver  became  subject  to  It  17  ^yi  before 
the  acddent.  the  onployi's  fsilure  to  give  no- 
tice of  refusal  to  be  bound  by  the  act  as  pro- 
vided in  secttoB  7  was  not  acceptance  therectf 
on  his  part. 

4.  BVIDERCB  4=^606  —  BtXFEBT  Testimort  — 
MaTTBB  in  laSTTB. 

An  expert  witness  may  give  an  opinion  on 
the  vezy  issue  wfaidi  a  jury  Is  to  decide. 

6.  EviDEifCK  «»SM.  B68{9>— BiPEBT  Opht- 

lONS— HTPOTBmOAL  AnBWKB. 

E[ypothetical  statement  of  the  data  need 
not  be  made  in  giving  an  expert  opinion,  except 
by  witnesses  not  having  personal  observation  of 
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tbe  data  for  their  ophilon,  and  In  sncb  case  op- 
posing party  may  bring  oat  facts  on  croas-ex- 
amination. 

On  Rehearing  In  Sapreme  Court. 

6.  Appbal  ahd  Bbboi  ^>2S2(:^Mattebs 

BBVIBWABUD— OBJECnONB-^UmCIBNCT. 

Objection  to  evidence  that  "the  proper 
foundation  bad  not  been  laid**  fairly  presented 
quMtion  ,of  Bofficiency  of  eridenee  as  to  o:- 
pert  qaalifieation  of  witnen. 

7.  BviDEifci  «=>474<11)— Opinion— Spkuz. 
KnowLEDOB— Qdaufication  . 

A  machinist  vho  bad  personally  observed 
Alcts  connected  with  operation  of  an  engine  on 
day  that  its  flywheel  broke,  and  had  been 
working  on  it  all  day  and  op  to  a  few  moments 
of  the  accident,  and  who  had  been  malring  sim- 
ilar tests  of  engines  for  tbe  defendant  for  about 
a  montb,  and  gave  facts  connected  i^itb  the  op- 
eration and  testing  of  tbe  engine,  was  quali- 
fied to  give  his  opinion  as  to  what  caused  tbe 
flywheel  to  brealc. 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Waste,  Judge. 

Action  lu  Lalda  F.  Lnnley,  as  administra- 
trix of  the  estate  of  Clyde  V.  Lemley.  de- 
ceased, against  the  Doak  Gas  Engine  Com- 
pany and  the  Pacific  Foundry  Company. 
Fnmi  an  adverse  Judgment,  the  first-named 
defendant  appealed  to  the  District  Court  of 
AKwai,  which  affirmed  the  Judgmait  Bear- 
ing denied  by  Supreme  Court. 

Geo.  J.  McDonough,  of  Oakland,  and  Stan- 
ley Moore  and  Geo.  K.  Ford,  both  of  San 
Francisco,  for  plaintiff  and  respondent. 

Fitzgerald,  Abbott  A  Benrdsley,  of  Oak- 
Ifmd,  and  Ciilckerlng  A  Gregory,  of  San  Fran- 
dsco,  for  defendant  and  appellant. 

^omaa,  Beedy  A  Laoagan,  of  San  Fran- 
olso^  for  defendant  and  refvondent 

liANGDON,  P.  J.  This  Is  an  appeal  from 
a  judgment  for  $7,500  in  favor  of  the  ad- 
ministratrix of  the  estate  of  Clyde  V.  Lemley, 
deceased,  on  account  of  the  death  of  said  de- 
ceased. There  are  two  questions  presented 
by  tbe  appeal.  The  Qrst  of  these  is:  Was 
the  deceased  at  the  time  of  the  accident 
which  caused  its  death  subject  to  the  com- 
pensation provisions  of  the  Boseberry  Act? 

The  facts  of  the  case,  pertinent  to  this  In- 
quiry, are  as  follows:  Lemley,  the  deceased, 
was  employed  by  the  foreman  of  the  defend- 
ant Doak  Gas  Engine  Company  about  the 
middle  of  January,  1913,  as  a  machinist's 
helper.  He  continued  to  work  daily  at  tbe 
plant  of  the  defendant  imtil  Mardi  8,  1913, 
the  date  on  which  he  was  killed.  He  bad 
been  hired  at  a  dally  wage.  At  tbe  time  of 
his  employmoit  his  employer,  the  defendant 
herein,  was  not  subject  to  the  provisions  of 
tbe  Roseberry  Act  (St  1911,  p.  796).  On 
February  19,  1913,  which  was  17  days  before 


the  day  on  wUdi  Leml^  tras  killed,  tbe 
emidoyer  elected  to  accept  Uie  provlsiona  of 
this  act  The  deceased  had  not  given  to  the 
def«adant  any  notice  that  be  elected  not  to 
become  subject  to  the  compensation  provi- 
sions of  the  act  up  to  the  time  of  his  death. 
It  Is  conceded  that  the  acddent  which 
brought  about  the  death  of  Leml^  arose  out 
of  his  employment  and  occurred  while  be  was 
acting  In  the  coarse  of  his  employment  The 
solution  of  the  first  point  raised  by  appellant 
d^nds  jipon  the  proper  constmctltm  of  sec- 
tion 7  of  the  Roseberry  Act  The  significant 
portion  of  said  sectloa  Is  as  follows: 

"Sec.  7.  *  *  *  Any  employ^  as  defined  in 
aulwectioa  (2)  of  tbe  preceding  section  shall  be 
deemed  to  have  accepted  and  shall,  within  the 
meaniag  of  section  3  of  this  act  be  subject  to 
tbe  provisions  of  this  act  and  of  any  act  amend- 
atory thereof,  if,  at  tbe  time  of  tbe  accident 
upon  which  Uability  is  claimed: 

"(1)  The  employer  charged  with  socb  liabil- 
ity is  subject  to  tbe  provisions  of  this  set, 
whether  the  employ^  has  actual  notice  tliereot 
or  not;  and 

"(2)  At  tbe  time  of  entering  into  his  contraa 
of  hire,  express  or  implied,  with  such  employer, 
such  employfi  shall  not  have  given  to  his  em- 
ployer -notice  in  writing  that  he  dects  not  to 
be  subject  to  the  provisions  of  this  act  or,  in 
the  event  that  such  contract  of  hire  was  made 
in  advante  of  such  employer  becoming  subject 
to  the  provisions  of  the  act  such  employe  shall, 
without  giving  such  notice,  remain  in  the  serv^ 
ice  of  such  employer  for  thirty  days  after  the 
employer  has  filed  with  said  board  an  election 
to  tie  subject  to  tbe  terms  of  this  act" 

[1, 2]  Tbe  appellant  seeks  to  bring  deceased 
under  the  compensation  provisions  of  said 
act  by  the  contention  that  the  contract  of 
hire  under  which  he  was  working  at  tlie  time 
of  his  death  was  entered  into  after  February 
19. 1913,  the  date  when  the  defendant  became 
subject  to  the  act  ^Qd  that  therefore  de- 
ceased's failure  to  give  notice  in  writhig  that 
he  elected  not  to  be  subject  to  the  act  should 
be  deemed  an  acceptance  thereof.  In  support 
of  this  position  appellant  argues  that  the 
original  employment  being  at  a  daily  wage, 
was  a  contract  from  day  to  day  under  the 
presamption  raised  by  section  2010,  Civil 
Code,  and  ended  at  the  close  of  the  first  day; 
and  that  nnder  section  2012,  Civil  Code,  such 
express  contract  was  replaced  on  each  sul>- 
sequent  day  that  Lemley  worked  for  the  de- 
fendant by  an  implied  contract  of  hire  upon 
the  terms  of  the  original  express  contract 
And  this  argument  brings  appellant  to  a 
position  where  it  contends  that  the  contract 
under  which  deceased  was  working  at  the 
time  of  his  death  was  an  implied  contract 
entered  into  the  day  of  the  accident  upon 
the  same  terms  as  the  original  express  con- 
tract aiid  that  the  deceased  was  under  the 
obligation  of  rejecting  the  compensation  pro- 
visions <tf  the  act  <Hi  the  morning  of  tbe  ac* 
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ddent  or  of  being  bound  thereby.'  Section 
2012,  Civil  Code,  Is  as  foUowB: 

"Renewal  of  Hiring.  Where,  after  the  expi- 
ration of  BD  agreement  respecting  the  vagea 
ajid  the  term  of  service,  the  parties  continue  the 
■relation  of  master  and  servant,  they  are  pre- 
sumed to  have  renewed  the  agreement  for  the 
same  wages  and  term  of  aerviee." 

We  tiUnk  that  In  tttit  case  rince  tbe 
employe  actually  made  an  e^^ress  ccmtract 
with  bis  employer,  the  fact  that  und^  section 
2012  he  may  hare  antomatleally  reiewed  It 
ea<^  ^ly  upon  the  same  terms  as  those  of 
die  original  amtraet  by  eoing  to  m>rk  each 
morning  does  not  change  the  fact  that  the 
o(»tract  of  employment  was  an  express  con- 
tract, and  was  made  about  the  middle  of 
January,  before  the  defondant  was  subject 
to  tSte  prorlflSons  of  the  act  Section  2012 
merely  ^nrldes  fw  a  nnewal  of  tbe  original 
contract  We  think  that  the  language  of 
the  Boseberry  Act  "At  ttie  time  of  entering 
mto  his  contract  of  hire,  express  or  bnplled, 
*  •  *  "  has  reference  to  tbe  orl^al  con* 
tract  of  hire,  and  not  to  any  antmnatlc  re- 
newal thereof.  Appellant  argues  that  since 
the  words  "express  or  Implied**  are  used,  the 
Keg^filature  must  have  meant  tqr  the  word 
"implied"  flie  Implied  contract  raised  by  sec- 
tion 2012,  CM!  Oode,  because  appellant 
states: 

."It  ia  hard  for  ua  to  conceive  of  any  trans- 
action to  whidi  this  term  [implied]  can  be  at- 
tributed unleaa  it  be  such  a  contract  as  la  lm< 
piled  In  Uw  by  section  2010  and  '2012,  Civil 
Oode." 

It  Is  not  difficult  for  us  to  conceive  of  an 
implied  contract  which  shall  also  be  the 
original  cDtttract  of  hire. 

"A  contract  Is  implied  to  for  services 
accepted  the  defendant  under  such  circum- 
stances as  to  raise  a  presomptlon  that  he  ex- 
pected, or  ought  to  have  expected,  that  they 
were  to  be  paid  for."  Parsons  on  Gontracta, 
ToL  1,  p.  4;  Krieger  T.  Feeny,  14  CaL.  App. 
638,  112  Paa  901. 

Section  7  of  the  act  refers  to  tbe  time  of 
"entering"  Into  tbe  contract,  and  not  to  the 
time  of  "renewing"  it  We  believe  that  the 
section  of  tbe  act  above  qaoted  plainly  con- 
templates that  an  emplojf^,  under  such  cir- 
cumstances as  those  in  the  present  case,  shall 
have  30  days  after  tbe  employer  accepts  the 
provisions  of  tbe  act  within  which  to  elect 
whether  be  (the  employe)  will  be  bound  by 
the  act  or  not  We  are  strengthened  in  this 
view  by  the  fact  as  pointed  out  by  respond- 
ent in  ber  brief,  that  the  construction  con- 
toided  for  by  appellant  would  make  it  neces- 
sary tor  alt  emjiIoyCs  whose  compensatltm 
was  fixed  at  a  daily  wage  to  file  a  notice  with 
their  employer  each  morning  that  they  r^sed 
to  accept  tbe  provisions  of  the  act  or  else  tbey 
would  be  bound  thereby. 

Appellant  quotes  from  Matter  of  Zany,  20 
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Cal.  App.  360, 129  Pac.  295,  to  the  eflTect  that 
a  statute  should  be  construed  so  as  to  avoid 
"absurd  and  unjust  consequwices,"  and  we 
think  that  to  so  construe  this  statute  as  to 
place  upon  employes  employed  at  a  daily 
■wage,  the  duty  of  filing  with  their  employer 
each  morning  a  written  notice  tbat  they  re- 
fuse to  be  bound  by  the  provisions  of  the  act 
would  be  to  bring  about  a  condition  which 
would  be  both  absurd  and  unjust  This  clear- 
ly was  not  the  Intent  of  the  Legislature.  The 
"contract  of  hire"  mentioned  In  tbe  section 
quoted,  we  thinli,  means  the  contract  of  hire 
made  at  tbe  time  the  employ^  began  hla 
employment  That  contract  may  have  been 
either  express  or  Implied. 

[3]  The  act  provides  that  where  tbe  con- 
tract of  hire  was  made  in  advance  of  the 
employer  becoming  subject  to  tbe  provisions 
of  the  act  (as  in  this  case),  the  employe  shall 
become  subject  to  the  provisions  of  the  act 
whra  he  shall  remain  In  the  serrice  of  his 
employer  without  giving  notice  in  writing 
that  he  elects  not  to  be  subject  to  the  act  f<^r 
a  period  of  dO  days  after  the  employer  has 
filed  with  said  board  an  election  to  be  sub- 
ject to  the  act  In  this  case  tb.6  employe  re- 
mained in  tbe  employment  tmly  17  days  after 
the  employer  became  subject  to  the  act,  and 
therefore  said  employe  did  not  become  snb> 
ject  to  the  proviidons  of  the  act,  and  the  trial 
court  properly  so  dedded. 

The  second  point  raised  appelant  is  that 
the  court  erred  in  admltttng  the  testimony 
of  one  Downle  as  to  his  opinion  of  the  cause 
of  tbe  accident  widiout  any  statement  of  ttie 
basis  for  such  oidnlon,  and  that  such  error 
was  prejudicial  to  the  defendant 

The  amended  complaint  set  out  three  charg- 
es of  negligence.  First  tbat  tbe  deceased 
was  not  given  a  safe  place  to  worb ;  second, 
tbat  tbe  defendant  knowingly  directed  the 
deceased  to  perform  a  particularly  hazardous 
task  without  advising  him  of  its  dangerous 
nature;  third,  that  the  gas  engine  which 
was  being  tested  by  deceased 'at  tbe  time  of 
tbe  accident  was  being  tested  in  aj  negligent 
manner  In  that  no  provision  was  made  for 
the  cooling  of  the  flywheel  after  the  same  had 
been  heated  by  friction  and  no  protection  was 
furnished  to  the  employe  against  a  possible 
breakage,  ^e  defendant  company  was  en- 
gaged in  the  manufacture  of  Internal  com- 
bustion gas  engines.  On  the  day  of  the  ac- 
cident certain  engines  were  being  tested  as 
to  horse  power,  one  of  them  being  the  engine 
which  caused  tlie  accident  The  manner  of 
testing  was  as  follows:  A  2x4  scantling  about 
10  feet  long  was  placed  under  the  flywheel 
of  tbe  engine,  and  an  employe  was  directed  to 
exert  an  upward  force  on  the  end  of  the 
scantling,  away  from  the  engine.  The  scant- 
ling  came  in  contact  with  the  flywheel,  and 
necessarily  retarded  the  same.  Whether  or 
not  tbe  requisite  power  was  developed  was 
determined  by  the  amount  of  resistance  tbe 
wheel  could  withstand.    During  a  part  of 
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tbe  dsy  tbis  mglne  was  tested  by  a  leather 
belt  ai^ed  around  tbe  flywhed.  Tbe  ttiglne 
had  been  tested  all  day.  The  accident  oc- 
curred late  In  tbe  aftemoiHi.  The  test  was 
being  performed  by  James  B.  Downl^  a 
machinist  employed  by  the  defendant  com- 
pany. The  flywheel  liad  on  several  occasions 
during  tbe  day  become  bested.  Lemley,  the 
deceased,  was  a  helper  to  Downie,  the  ma- 
dilnist,  and  was  assisting  in  testing  the  en- 
^e.  Tbe  deceased  was  instmcted  by  Dow- 
nie to  hold  tbe  scantling  against  the  flywheel 
of  the  eigine  while  Downie  went  outside  to 
Inspect  the  exhaust  pipe.  While  tbe  de- 
ceased was  applying  this  pressure  tbe  fly- 
wheel broke  Into  many  pieces,  and  a  piece 
struck  Lemley  on  tbe  bead,  causing  bis  death. 

The  witness  Downie  was  called  for  the 
plaintiff  and,  after  testifying  fully  regarding 
all  ttw  facts  and  drcumstanoes  surrounding 
the  acddoit,  he  was  asked  tbe  questi<Mi: 
"Will  yon  state  to  the  Jury,  what,  in  your 
opinion,  caused  that  flywhed  to  break?**  De- 
fendant objected  to  this  question  as  "In- 
competent, Irrelevant,  and  Immaterial  and 
calling  for  the  (pinion  and  conidusloa  of  the 
witness  on  a  matter  not  properly  the  subject 
of  expert  testimony,  and  upon  the  further 
gi%»und  that  tbe  proper  foundation  had  not 
been  laid,  and  It  calls  for  an  answer  to  the 
Twy  quesUott  to  be  passed  on  by  the  Jury." 
The  court  overruled  the  objection,  and  tbe 
witness  answered:  "I  think  tbe  beat  d<Hie  It. 
That  is  why  I  went  up  and  felt  tbe  flywhed." 

[4]  The  ultimate  questions  to  be  passed 
upon  by  tiie  Jury  were  whettier  or  not  the 
engine  was  bring  negligently  tested  by  the 
defendant  company  and  whether  or  not  the 
employer  had  furnished  tbe  employ^  with  a 
safe  place  to  work.  However,  even  if  the 
question  of  what  caused  the  flywheel  to  break 
bad  bem  the  question  before  the  jury,  we 
think  there  would  have  been  no  objection  to 
receiving  the  opinion  of  tbe  witness  upon  tbe 
subject  for  that  reason.  "It  Is  sometimes 
said  that  an  opinion  Is  not  to  be  offered  on 
tbe  very  issue  before  the  Jury,'  but  this,  as 
once  remarked  <Snow  v.  R.  Co.,  66  Me.  231), 
would  rather  'seem  to  be  a  very  good  reason 
for  Its  admission.'  If  the  witness  can  add 
instruction  over  and  above  what  tbe  Jury  are 
able  to  obtain  from  the  data  before  them.  It 
Is  no  objection  that  he  refers  to  the  precise 
matter  In  issue,  and  If  his  opinion  is  super- 
fluous it  is  inadmissible  even  if  it  concerns  a 
matter  not  directly  a  part  of  the  Issue." 
Oreenleaf  on  Bvidence^  toL  1  (16th  Bd.)  p. 
661. 

[5]  No  objectlffli  was  made  to  tbe  qualifica- 
tions of  tbe  witness  as  an  expert,  and  the 
appellant  now  urges  that  the  facts  upon 
which  the  opinion  was  based  should  have 
been  stated  to  the  Jury,  so  that  the  Jury  could 
Judge  as  to  the  existence  of  such  facts  and  be 
able  to  value  the  opinion  accordingly,  and 
that  DQwnle  in  rendering  his  <H^lon  really 
acted  as  one  <tf  the  Jury  and  usurped  the 


ftmctloiis  af  that  body.  Tbe  appellant  quotes 
from  several  decisions  In  foreign  Jurisdic- 
tions to  sustain  bis  position.  The  predse 
questton  raised  Is  carefully  analysed  In 
volume  1,  Greenleaf  on  Evidence  (16th  Ed.), 
at  page  559.  The  statements  there  maae  se^ 
to  answer  completely  every  argument  of  the 
appellant  It  is  pointed  out  that  where  a 
witness  testifies  by  stating  his  infer»ices 
from  facts  not  personally  observed  by  him. 
It  is  necessary,  for  the  sake  of  the  Jury  In 
dealing  with  his  testimony,  that  the  data  on 
which  he  bases  his  inference  be  sped  fled  by 
him  and  stated  as  assumed  or  bypotbeticaL 
It  is  also  said  that  where  the  witness  has 
per8<Hial  observation  of  the  facts  upon  whldk 
he  bases  his  opinion,  these  facts  can  be  stated 
by  him  upon  his  direct  examination  or  upon 
his  cross-examination  as  the  observed  facts 
upon  which  be  bases  his  oplnlm.  But  U  he 
has  not  had  any  personal  observation  of  tbe 
fiicts  and  forms  his  opinion  merely  npcm 
testimmy  listened  to  or  upon  other  intinu- 
tlons  of  the  facts.  It  would  be  impossible  for 
the  JUEy,  merely  from  his  statement  of  opin- 
ion, to  know  what  were  the  data  for  the 
opinion.  It  would  therefore  be  necessary  for 
him,  in  stating  his  <vlniwi,  not  only  to  Qedfy 
the  data  for  It  (If  this  were  all.  it  might  bs 
done  by  a  question  on  cross-examination), 
but  to  specify  them  hypothetlcally,  L  e..  as 
only  assumed  by  him  to  exist  This  is  f (»>  the 
purpose  of  allowing  the  Jury  to  reject  the 
opinion  as  having  no  application  to  the  facts 
of  the  case  where  the  Jury  finds  that  the 
hypothetical  facts  upon  which  It  is  based  do 
not  exist  Thus,  the  necessity  for  stating, 
the  data  hypothetlcally  arises  because  the 
witness  has  no  perscmal  knowledge  of  them, 
and  because  it  cannot  be  known,  before  the 
Jury's  retiremait  what  data  they  will  find 
to  be  facts,  and  thwefore  what  opinions  are 
applicable  to  the  case  as  found  by  the  Jury. 

The  ai^nment  made  by  appellant  that  the 
witness  In  stating  his  opinion  based  upon  the 
facts  which  he  had  observed  was  'iisnrping 
the  functions  of  the  Jury"  is  discussed  by 
the  author  of  tbe  standard  work  on  Evldraice 
above  maittoned.  He  pcints  out  that  this 
objection,  which  has  been  frequently  urged, 
has  no  foundatlcm  whatever,  as  the  court 
does  not  empower  the  expert  witness  to  de- 
cide any  facts,  n<nr  is  tlie  Jury  bonnd  to  accept 
his  assertion. 

Tbe  class  of  cases  (from  Jurisdictions  other 
than  California)  from  wbldi  appellant  quotes 
to  support  his  contention  la  not  overlooked 
by  Mr.  Oreraleaf.  In  regard  to  them,  we 
have  the  following  language,  whldi  seems  so 
peculiarly  applicable  to  the  present  case  that 
we  have  thought  It  pn^r  to  quote  it  here: 

"As  a  toatter  of  acadoiuc  nie^.  It  might  bt 
thought  to  follow  what  even  a  witness  speaking 
from  personal  observation  might  be  required  to 
specify  tbe  data  for  the  opinion  he  founds  on 
his  observation;  and  to  this  eztoit  a  few 
rulings  have  gone.  But  In  ineh  a  case  the  direct 
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examination  or  the  crosB-examination  aofficient- 
ly  brings  oat  the  data  tbat  serve  to  found  the 
opinion  on ;  and  It  may  be  taken  aa  a  proper 
deduction  of  principle  tbat  the  hypothetical 
statemcDt  of  the  data  seed  not  he  made  except 
by  witnesses  not  having  personal  obserration 
ot  the  data  for  thdr  opinion." 

The  witness  Downle  bad  personally  ob- 
served the  facts  connected  with  the  opera- 
tion of  the  cosine  on  the  day  of  the  accident ; 
be  bad  bem  working  upon  it  all  day  and  np 
to  a  few  momoits  of  tb»  accident;  be  had 
bem  making  similar  tests  of  enginee  tor  the 
dttCendant  company  for  aboot  a  month  before 
the  accident  Be  bad  testified  qidte  folly  as 
to  all  facta  omnected  with  the  cvoratlon  and 
testing  of  the  engine,  and  botb  npm  his 
direct  examination  and  upon  his  cross-exami- 
nation the  facts  appear  upon  which  he  must 
bare-  based  his  opinion.  If  there  are  any 
wUdi  do  not  appear,  tbe  detoodant  might 
taave  bron^t  them  out  upon  cross-examlna- 
tlon,  and  if  it  failed  to  do  so.  It  may  not  com- 
lOaln. 

In  the  case  of  People  t.  Le  Doux.  160  CaL 
686, 102  Pac.  m7»  rdied  upon  by  appdlant  in 
Its  brle^  the  e^>ert  witness  whose  opinion 
was  asked  had  made  no  personal  observation 
ct  fb»  facts.  Necessarily,  bis  ivlnioo  would 
baTe  to  be  baaed  npon  hypothetical  fiacts 
wblxA  should  hftTo  been  stated  by  blm.  In 
Oie  case  of  BisenmaTW  r.  lieonardt,  148  Cal. 
606,  81  Pac  48  (the  only  other  California 
case  cited  by  appelant),  the  expert  witness 
was  asked  bis  oi^nkm  (tf  tbe  Talue  of  certain 
■todt,  and  the  court  held  this  to  be  error 
because  "there  were  no  tacts  stated,  titber 
real  or  hypothetical,  as  a  basis  for  an  In- 
telligent opinion.^  This  Btat^neot  is  clearly 
not  applicaUe  to  tbe  case  at  bar. 

We  find  no  error  in  tbe  record,  and  the 
Judgmait  is  ttiwefore  affirmed. 

We  concur:    BBITTAIN,  J.;  HAVJIN,  J. 

On  Bearing  In  -Supreme  Court. 

P£}R  CURIAM.  [<,  7]  In  denying  the  ap- 
plication for  a  beating  in  this  court  after 
dedsltm  in  the  District  Court  ot  Appeal  ot 
the  First  Appellate  District,  we  deem  It  prop- 
er to  say  that  the  statement  in  the  <q>lnion 
of  the  District  Ctiurt  of  Appeal,  to  the  effect 
that  no  objection  was  made  to  tbe  qualiQca- 
tioDS  of  the  witness  Downle  as  an  expert,  la, 
in  our  opinion,  erroneous,  as  the  objection 
"that  the  proper  foundation  had  not  been 
laid"  fairly  presented  the  question  of  the 
sufficiency  of  the  evidence  as  to  the  expert 
quailBcations  of  the  witness.  However,  we 
are  of  tbe  oi^nlon  that  there  was  sufficient 
evidence  as  to  such  qualifications,  and  in  so 
for  as  this  ground  was  concerned  the  objec- 
tion was  properly  overruled. 

The  application  for  bearing  is  denied. 
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REDINGTON  v.  REDDINGTON  et  al. 
(No.  9357.) 

(Supreme  Court  of  Ooiorado.    Hay  6»  1919.) 

Appxix  Aim  Kbroh  «=>374(2)— Appkal  bt 
Pkbsoital  Bjepbbsbhtativs  xh  Pbitats  Ca- 
PAdiT— Nxcsssirr  or  Bono. 
Bar.  St.  1908,  |  7264,  providing  that  on 
appeals  prosecuted^  by  an  administrator,  execu- 
tor, or  conservator  no  tnaid  shall  be  required, 
does  not  apitly  to  an  administratrix  who  seelca 
a  determination  that  she  is  the  sole  heir  at  law 
in  lier  IndlTidual  capacity. 

Error  to  District  Court,  DenTOr  Goun^; 
John  I*  HolUns,  Judge. 

Suit  to  detennine  heirship  by  HUga  Red- 
Ingtim.  as  administratrix  at  the  estate  of 
ifVands  U.  Redingtott,  deceased,  {wherein 
William  IL  Beddington  and  another  Inteiv 
vened.  A  decree  for  interreneia  was  rendw- 
ed,  and  appeal  therefrom  by  petitiimer  was 
dismissed,  and  she  brings  error.  Affirmed. 

Bdwin  N.  Bnrdlck  and  John  F.  RotruCk, 
both  of  DmTer,  tor  plalntUf  In  error. 
John  Hl|^  ot  Denm,  tOr  defendants  In 

error.  ■ 

SCOTT,  J.  The  plaintiff  in  error  as  ad- 
ministratrix filed  her  petition  in  the  county 
court  for  the  determination  of  heirship,  al- 
leging that  she  was  tbe  sole  heir  at  law  of 
Francis  M.  Redington,  deceased.  The  de- 
fendants In  error  filed  flielr  petition  In  in- 
terventlcm.  claiming  that  they  were  tbe  diO- 
dren  and  beirs  of  the  decedwt  The  court 
found  tor  tbe  Intervenera,  and  adjudged  Qiat 
each  was  an  heir  of  the  deceased,  and  award- 
ed to  each  a  oofr-toortlk  interat  In  tbe  es- 
tate. 

The  plaintiff  In  oror,  as  administratrix, 
filed  an  anneal  with  the  district  court  from 
the  Judgment  of  the  ooun^  court  This  ap- 
peal was  dismissed  by  the  district  comt  upon 
motion  of  d^endants  upm  the  ground  ttiat 
tbe  administratrix  as  sudi  has  no  interest 
in  the  matter  at  Issue,  and  for  sudi  reason 
bas  no  right  of  appeal,  and  further  that  as 
widow  and.  claimant  ot  the  estate  bad  filed 
no  appeal  bond.  From  this  acti<m  and  Judg- 
mmt  tbe  administratrix  brli^  error. 

It  Is  plain  Oiat  the  i^lntlff  in  error  seeks 
only  to  sustain  a  dalm  personal  to  herself, 
and  in  no  way  invc^Tes  a  diminution  of  the 
estate^ 

Counsel  dte  section  7254,  Rey.  Stat 
1908,  as  sustaining  their  contention,  whl(^ 
provides  that  iu  case  of  appeals  prosecuted 
by  an  administrator,  executor,  or  conserva- 
tor of  any  estate,  no  bond  shall  be  required. 
But  this  can  apply  only  to  such,  when  acting 
In  a  representative  capacity  and  Involving 
the  interests  of  the  estate. 
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Tbl»  Is  not  tlie  case  taer^  and  therefore 
the  administratrix  in  her  r^resentatire 
capad^  has  no  snch  interest  In  the  matt» 
In  controrerBy  as  entittes  her  to  a  review. 
Wflaon  T.  Board  of  Regents,  40  Colo.  100, 102 
Fae.  1088;  Vlrd«i  t.  Hubbard,  87  Colo.  S7, 
88  Pac.  113;  Bartb  t.  Blehter,  12  Oola  Aw. 
88S,  55  Pac.  610;  Denison  t.  Jerome,  4S  C(Ao. 
450.  06  Pac.  168. 

The  judgment  Is  affirmed. 


GARBIGUSSk  a  J.,  and  DENI80N,  J. 
concur. 


(«  Colo.  486) 

McLEAN  T.  PEOPLE.    (No.  9076.) 

(Supreme  Court  of  Calorado.    April  7,  1010.) 

1.  CaiHiNAL  Law  «s33(^(20)— Junioui.  No- 
nes—I  tmniCATino  lAQUOBS. 
It  is  a  matter  of  common  knowle^e  that 
alcohol  is  the  intozlcatliig  elament  ot  all  intoxi- 
cating liquOTs. 

3.  CsnnirAL  JjAW  «s»904(20)— Judxgul  No- 

TICB— ^'ImVXIOATINa  ItlQVOa." 

It  is  a  matter  of  common  knowledge  to  sll 
weU-informed  men  that  Jamaica  ginger  Is  an 
"hitoxicating  liquor." 

[EJd.  Note^For  other  definitions,  sbs  Words 
and  Phrases,  Hrst  and  Second  SoicSt  Intoxi- 
cating UqnorJ 

3.  InToxioATzna  I<iqu(»s  4s>1S4-^bohxbx- 
nos  STATuns—LiQums  Inolitdbd. 

Laws  1015.  p.  275^  prohibiting  the  sale  of. 
Qt  keeping  for  sale^  tntoidcatiog  liquora,  indudea 
intoxicating  liquors  of  ever;  kind  and  character 
which  are  now  In  use,  or  whidi  fn  the'  fatare 
may  come  into  nse  as  a  beverage^  no  matter  by 
what  name  they  may  be  named  or  called,  and 
no  matter  how  small  a  percentage  of  alcobol 
they  may  contain,  and  no  matter  what  other  in- 
gredients may  be  in  them. 

4.  iNToxiCATiifo  Liquou  «=»281— BrxinNCB 
— Adhissibiutt. 

In  a  prosecution  for  violating  the  prohibitltm 
law  by  selling  Jamaica  ginger,  any  evidence  as 
to  its  nature  and  constitoent  elements,  its  ordi- 
nary nse,  its  susoeptibility  to  nse  as  an  intoxl< 
cant,  and  the  extent  of'such  use,  is  admissible  to 
determine  whether  the  liquor  aold  is  intoxicating 
or  not. 

6.  IlfTOXICATZHO    LniOOBS    «s»230(6)  —  IK- 

•TBucnoNs— iNToxxoATure  Natcbx  of  Liq- 

COB  Sold. 

In  a  prosecution  for  vidating  the  probibi- 
tion  law  by  selling  Jamaica  ginger,  instructions 
to  find  for  defeniUnt  if  the  compound  sold  be 
such  that  its  use  as  a  beverage  Is  undesirabla 
or  practically  impossible  by  reason  of  other  in- 
ingredteats  and  the  liquor  is  used  mwely  aa  a 
hide  for,  or  preservation  of,  other  ingredients 
and  to  bold  them  in  aolution,  although  its  use 
may  produce  intoxication,  or  if  it  ia  a  standard 
or  medical  preparation  named  in  the  United 
States  dispensatory,  was  properly  refused. 


6.  InroxxcATma  Liquobs  «a^88^  —  IB- 

ffiBucTjoNs— Sale  bt  AoBnr, 

In  a  prosecution  for  violating  the  prohibi- 
tion law  by  the  sale  of  Jamaica  ginger,  it  was 
not  error  to  refuse  an  instruction  ^at  the  people 
must  prove  beyond  a  reasonable  doubt  that  a 
sale  waa  made  of  intoxicating  liquor  dther  by 
defendant  personally  or  by  bis  agent  under  his 
iastmctions  wlfli  his  full  knowledge  and  consent, 
fn  view  of  Laws  lOlS,  p.  286.  |  22,  providing 
that  any  penon  whoee  vajAojt  or  agent  shall 
violate  any  of  the  provisions  of  the  act  shaU  be 
deemed  guilty  of  a  misdemeanor ;  it  being  con- 
ceded that  defendant  made  sales  hinudf  and 
authorized  bis  derk  to  sell  the  liquor. 

7.  IKTOZICATXRO  LlQUOBS  «=:»235— DXRirSE— 

Sale  as  Mbdioihb— Btideitcb. 
In  a  prosecution  for  violating  the  prohibi- 
tion law  by  sdling  Jamaica  ginger,  evidence 
tliat  he  sold  the  liquor  as  medicine  In  good  faitb 
was  properly  ezdoded,  whm  defendant  had 
made  no  attempt  to  comply  witii  tlie  provfafons 
of  Const,  art  22,  or  the  statute  regulating  the 
handling  of  Intoxleattng  Uqvor  fw  medidnal 
purposes. 

8.  Cbiminai,  Law  «s»960(Q— BTxranrcB— Oxb- 
■B  OmnBBS— 8au8  or  Liqiritt. 

In  a  prosecution  for  vidation  of  tte  pro- 
hibition law  by  aelling  JamaicA  ginger,  evidence 
of  other  sales  than  the  one  spedfically  diarged 
was  admissible  under  an  information  charging 
defendant  with  selUng  and  keqdng  for  sals  In- 
toxlcatiag  Uqoor. 

9.  IirDxcnmrr  amd  Intouiatzoh  «ss>12S^)~ 
CowjuwoTiTa  Atbbxbhtb  —  PBOHXBinoir 
Law. 

Under  a  atatnte  providing  tiiat  no  person 
shall  sell,  "or"  keep  for  sale.  Intoxicating  Uqnor, 
an  informaUon  may  properly  diarge  defendant 
with  adlinc  **aiid"  keepfav  tor  salfc 

10.  Cbimzral  Law  i»  '005(1)— Jubt—Cobbc- 
11(0  AoBEBUurr. 

In  a  prosecution  for  violation  ot  the  prohiU- 
tion  law  where  tile  jury  had  returned  In  the 
evening  and  reported  a  disagreement  at  0:30 
the  n.ext  morning,  a  lecture  by  the  court  uiging 
the  jury  to  reach  an  agreement  and  remanding 
them  to  the  bailiff,  after  which  a  verdict  of 
conviction  was  rendered  at  2:35  the  same  day. 
held  not  reversible  error. 

11.  Cbxuxval  Law  «=9067(2, 6)— Nxw  Tbial 

— AmDAvrrs  of  Jitbobs— ADUiaBiBiLiTr. 
In  a  proeecoti<m  for  violating  the  proUM- 
don  law,  affidavits  of  Jnron  in  support  of  a 
motion  for  a  new  trial  setting  forth  their  rea- 
sons for  voting  for  conviction  are  properly  dis- 
regarded, since  Jurors  may  testify  to  any  fact 
showing  the  existence  of  an  outside  influencv, 
but  cannot  give  evidence  as  to  the  effect  any 
such  outside  iufluenoB  had  upon  thdr  minda. 

12.  GBDnNAz.  Law  «=>410,  420(12>— Hbabsav 
Affidavits. 

An  affidavit  on  a  motion  for  new  trial  In  a 
prosecution  for  violating  the  prohibition  law, 
made  by  defendant's  attorney,  that  a  juror  was 
"heard  to  say"  that  the  bailiff  semed  to  know 
all  about  the  intoxieatlng  properties  of  Jamaica 
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ginger  after  ItatentDg  to  his  oonvemtlwi  on 
that  subject,  was  inadmiBsible  as  hearsar. 

13.  Cbiminax.  I/Aw  «»855(3)— Cdstodt— Rb- 

KABKB  OF  BAILirr. 
In  a  prosecution  for  violating  the  prohibi- 
tion law  by  the  sale  of  Jamaica  ginger,  it  la 
improper  for  the  baiUGE  in  charge  of  the  jurr  to 
romarlE  In  thdr  hearing  and  presence  upon  the 
Intoxicating  propertlea  of  Jamaica  ginger. 

14.  Ceiminal  Law  «s3>865(7)— CnsiODT— Ook- 

HOniCATION  WITH  JUBOBS. 

The  statute  forbidding  communtcation  with 
the  Jury  must  be  reasonably  construed,  and 
means  commaalcation  of  an  Improper  and  "an' 
necessary  character,  but  does  not  forbid  the 
bailiff  to  communicate  with  the  Jurors  as  to 
ordinary  physical  necessitiea,  lodgings,  and 
meals. 

15.  Costs  «»3(M  —  Taxation  —  CBunif  At 
Pbosecvtiohs. 

Id  a  prMecution  for  violating  the  prohibi- 
tion law,  a  taxation  of  Jury  fees,  baIUff*B  fees, 
Dkeata  for  Jury,  and  bailiff  and  stenographer,  h«U 
Improper. 

Error  to  District  Gonrt,  Frowoni  Oonnty; 
Granby  HUlyer,  Jadge. 

N.  M.  McLean  was  omvleted  of  unlawful- 
ly sellfng  ftnd  keeping  for  sale  Intoxicating 
Uqncnr,  and  be  brings  erne,  Aflbmed  tn  part, 
and  reversed  In  part 

Derlne  &  Preston  and  Todd  0.  Storer,  all 
of  Pueblo,  and  AUyn  Cole,  of  Lamar,  for 
plaintiff  In  error. 

Leslie  B.  Hubbard.  Atty.  Gen.,  and  Charles 
Roach  and  Bertram  B.  Beahoar,  Asst  Attys. 
Gen.,  for  the  People. 

OARRIGUES,  C  J.  The  Information 
idiarges  that  AprU  16.  1916,  defendant  did 
onlawfully  sell  and  beep  for  sale  intoxicating 
liquors,  not  for  medicinal  or  sacramental 
purposes.  Defendant,  a  rodent  of  Lamar, 
was  the  proprietor  of  a  drug  store  there,  and 
kept  for  sale  and  sold  Jamaica  ginger  after 
the  prohibition  act  of  1916  went  Into  effect 
January  1,  1916  (Laws  1915,  p.  275),  which 
prohibited  the  sale  of,  or  keeping  for  sale,  in- 
toxicating liquors  within  the  state. 

The  evidence  shows  that  Jamaica  ginger 
was  frequently  purchased  by  dlrers  persons 
from  defendant's  store  to  be  used  as  a  bev- 
erage, that  it  was  so  used,  and  that  It  would 
and  did  produce  Intoxication.  Defendant 
claims  that  the  court  should  bare  Instructed 
the  Jury  that  Jamaica  ginger,  as  a  matter  of 
law,  was  not  an  intoxicating  liquor. 

[1,2]  As  human  knowledge  grows  with  ex- 
perience,  the  facts  of  which  Judicial  notice 
will  be  taken  are  constantly  increasing.  It 
is  a  matter  of  common  knowledge  that  alco- 
hol Is  the  Intoxicating  element  of  all  Intox- 
icating liquors.  We  also  think  It  has  become 
a  matter  of  common  knowledge  to  all  well- 


informed  men.  that  Jamaica  ginger  Is  an  Inr 
toxlcating  liquor,  and  Oiat  the  court  mlgb^ 
from  the  facts  In  this  case,  well  have  so  told 
the  Jury.  Its-  high  percentoge  of  alcohol  (90 
per  cent)  Is  required  to  hold  the  ginger  In  so- 
lution. But  It  Is  the  alcohol,  which  retaintfits 
Intoxicating  effect,  and  not  the  ginger,  that 
produces  Intoxlcatlwi.  While  It  la  time  that 
Jamaica  ginger  is  manufactured  to  be  used 
as  a  medicine  and  not  as  a  drink,  still  it  Is 
a  familiar  fact  that  it  is  often  used  aa  a  sub- 
stitute for  whisky,  and  that  while  half  a 
teaspoonful  Is  a  dose  as  a  medicine,  it  is  ca- 
pable of  being  used,  and  Is  used  and  drunk, 
as  an  Intoxicating  llqnor.  This  is  done  by 
weakening  the  solntlon  with  two-thirds'  wa- 
ter; the  ginger  Is  precipitated  to  the  bottom 
of  the  glass  by  weakening  tbe  solution,  and 
the  alcohol  is  drunk  off  the  top,  which  makes 
a  pretty  good  substitute  for  a  drink  of  whisky. 
The  evidence  shows  as  many  as  two  or  more 
bottles  were  sometimes  sold  In  one  day  to 
tbe  same  person. 

[3]  The  act  Includes  within  its  provisions 
Intoxicating  liquors  of  every  kind  and  char- 
acter which  now  are  In  use,  or  which  in  the 
future  may  come  Into  use  as  a  beverage,  no 
matter  by  what  name  they  may  be  named 
or  called,  and  no  matter  how  small  a  per- 
centage of  alcohol  they  may  contain,  and  no 
matter  what  other  Ingredients  may  be  tn 
them. 

[4]  The  conrt  Instructed  the  Jury: 

Yon  are  further  instructed  that  In  detennin- 
ing  wt)ether  the  liquor  which  defendant  is  charge 
ed  with  having  sold  or  kept  for  sale  is  intoxi- 
cating within  the  meaning  of  the  law,  in  the 
event  yon  find  beyond  a  reasonable  doubt  that 
defendant  sold  Jamaica  ginger  as  allied  by  the 
state,  you  may  consider  any  evidence  snbmltted 
to  you  as  to  Its  nature  and  constituent  elements, 
its  ordinary  use,  its  susceptibility  to  use  as  an 
intoxicant  the  extent  of  such  use,  and  all  other 
evidence  wlilch  In  this  particular  Instance  will 
aid  you  in  determining  the  question  of  Its  in- 
toxicating character,  and  from  all  the  evidence 
determine  whether  or  not  such  liquor  as  you  so 
find  to  have  been  kept  for  sale  or  sold  was  In 
fact  intoxicating— that  Is,  capable  of  produdng 
iutoxicatlon  and  capable  of  being  used  as  a  sub- 
stitnte  for  whiskey,  or  other  ordinary  intoxi- 
cants. If  you  find  from  the  evidence  on  the 
trial  beyond  a  reasonable  doubt  that  defendant 
either  by  himself  or  through  the  Instrumentality 
of  an  agent  employ^,  or  servant  kept  for  sale 
or  sold  intoxicating  liquor  to  be  used  aa  a 
beverage  or  drink  contrary  to  the  provisions  of 
law,  as  defined  to  you  in  these  instructions,  tt 
will  be  your  duty  to  find  him  guilty  aa  charged 
in  the  Information. 

We  find  no  error  In  this  Instruction.  Sni- 
der T.  State.  81  6a.  703,  7  S.  E.  631,  12  Am. 
St  Rep.  350;  Chapman  r.  State,  100  tia. 
311.  27  S.  E.  789;  State  v.  Kezer,  74  Vt  50. 
51,  52  Atl.  U6;  State  v.  Muncey,  28  W.  Va. 
494;  Stelle  v.  State,  77  Ark.  441,  443,  92  S. 
W.  530 ;  Prinzel  v.  State,  86  Tex.  Cr.  R.  274, 
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33  S.  W.  350;  State  t.  Gray,  61  Oono.  89,  22 
AtL  675;  HarkB  t.  State,  159  Ala.  71.  48 
South.  864,  133  Am.  St.  Rep.  20. 

[I]  2.  Error  Is  aaalgned  twcaose  tbe  court 
refused  defendanffl  tendered  instructlODa 
Nos.  5  and  6.  They  are  as  follows: 

No.  5.  "Yoa  are  Instroctad  that  if  the  com- 
pound or  preparation  allied  to  ba,n  been  kept 
for  sale  and  sdd  be  sucb  that  tbe  ^stinetiTe 
diaracter  and  effect  of  intoxicatiDg  liqnors  are 
fone  and  its  use  as  a  beverage  is  rendered  nnde- 
nrable  or  practically  imporaible  by  reason  of 
other  ingredients,  and  the  liquor  Is  Died  merely 
as  a  vehicle  for  or  preservation  of  the  other 
Ingredients  or  to  extract  their  virtues  and  hold 
them  in  solution,  the  artide  will  not  be  within 
the  prohibition  of  the  statute,  althoogh  Its  oae 
may  produce  intoxication." 

No.  6.  "Ton  are  instructed  that  all  Uqnld  ma^ 
ters  containing  alcohol  group  themselves  into 
Uiree  classes.  The  first  embraces  what  are  gen- 
erally and  popularly  known  as  intoxicating  liq- 
nors unmixed  with  any  other  substances.  The 
second  includes  artidee,  equally  well-known 
stasdard  articles,  and  which  while  containing 
alcohol  are  never  dassed  as  intoxicating  bever- 
ages, but  their  uses  are  culinary,  medical,  and 
for  the  toilet.  It  is  possible  tliat  a  man  may 
get  dmnk  npon  tiiese  artides,  but  they  are  'not 
to  be  dassed  sa  Intoxicating  liquor.  Tbe  third 
embraces  cmnpounds  and  preparations  in  whldi 
the  alcoholic  stimulant  is  present,  but  are  not  of 
the  established  nsme  and  character  and  are  not 
found  in  tbe  United  States  dispensatory  or  like 
standard  authorities,  and  these  may  be  dassed 
as  intoxicating  or  otherwise,  according  to  the 
particular  facts  of  each  given  case. 

"If  you  find  from  the  evidence  that  there  was 
a  sale  made  in  this  instance  of  an  article  of  the 
first  dass,  then  you  will  find  tbe  defendant 
gnUty;  but  i^  on  the  otiier  hand,  you  find  from 
tiie  evidence  tliat  tiie  artidea  sold  are  of  the 
second  class,  that  is,  standard  or  medical  prepa- 
rations named  in  the  United  States  dispensatory 
or  like  standard  authoritiea,  then  you  will  find 
the  defendant  not  guilty,  for  such  artides  fall 
into  the  class  of  medicines  and  the  like.  If  you 
find  that  them  was  a  sale  of  artides  of  tbe  third 
dass— that  is,  of  ncmstaudard  preparations,  then 
the  questiim  is  one  for  you  to  decide  as  to 
whether  or  not  the  particular  artide  or  artides 
an  intoxicating  Uqnora  intended  and  used  as 
beverages  and  merdy  biding  under  tbe  guise  of 
medicine.** 

Tbe  court  committed  no  error  In  refusing 
to  give  these  instructions.  State  v.  Miller, 
92  Kan.  994,  142  Pac.  979,  L.  R.  A.  1917F, 
238,  Ann.  Cas.  1916B,  365 ;  MltcheU  t.  Com- 
monwealth, 106  Ky.  602,  51  S.  W.  17. 

[I]  3.  Defendant  also  claims  that  the  court 
erred  In  refusing  to  give  bla  tendered  In- 
struction No.  S,  which  told  tbe  Jury  that  tbe 
people  most  prove  beyond  a  reasonable  donbt 
that  a  sale  was  made  of  intoxicating  liquorB, 
either  by  tbe  defendant  personally,  w  by  tai« 
agent  uoA&e  hia  luBtructlons,  and  with  his 
full  knowledge  and  consent ;  and  Instructed 
tho  Jury,  Instead,  that  the  law  makes  any 
person,  whose  employ^  or  agent  shall  violate 
any     Its  provisions,  guilty  of  a  mlsdemean- 


I  or.  In  this  there  was  no  error.  Section  22 
of  tbe  act  provides  fliat  any  person  whose 
employ^  or  agent  ahaU  violate  any  of  the  inro- 
visions  of  tbe  act  shall  fcnr  the  first  offense 
be  deemed  guUt?  of  a  misdemeanor.  Thm  Is 
no  merit  In  this  contoi^n  when  we  conaider. 
In  tbe  face  of  this  statute^  that  it  la  conced- 
ed that  defendant  kept  Jamaica  ginger  for 
sale,  and  that  he  sold  It  bimadf,  and  author- 
ized his  derk  to  aoU  It  Woodea  ft  nmn* 
ton  OB  Intoidcatbis  Uqw»%  {  806;  Bryan  t. 
Alder,  97  Wis.  124,72N.  W.868,41L.B.A. 
662,  6S  Am.  St  R^  99;  State  t.  Gllmore, 
80  Vt  014,  68  AtL  65a  16  L.  B.  A.  (N.  S.) 
786, 18  Ann.  Gas.  821;  Noedcer  t.  People^  91 
IlL  494,  496;  Peo^e  v.  Longwell,  120  Mich. 
311.  79  N.  W.  484;  State  v.  Constatlne.  43 
Wash.  102^  86  Pac.  384,  UT  Am.  St  Rep. 
1043;  Riley  v.  States  48  Miss.  897;  State  T. 
UcGonneU,  90  Iowa.  197,  198.  57  N.  W.  707. 

4.  I>eta)dant  dalms  he  sold  Iha  Jamaica 
ginger  b^evlng  In  good  &lth  that  it  was  In- 
tended to  be  used  by  those  who  purdiased  It 
88  a  medicine  and  that  this  constltated  a  de- 
fense  whidt  should  have  been  submitted  to 
tbe  Jury.  The  court  ezduded  certain  evi- 
dence along  ads  line  given  by  defendant  to 
show  such  good  fialth,  and  refused  d^oid- 
anfs  tendered  inatmction  Na  4  In  accofd 
with  this  theory,  which  asked  the  court  to 
teU  tbe  Jury: 

"Ton  are  instructed  that  a  standard  medldna 
prepared  according  to  a  standard  formula  laid 
down  in  tbe  United  States  diqpmsatory  and 
used  by  physidaus  throughout  tiie  United  Statea 
as  a  medicine  in  their  practice,  and  whidt  with- 
out dilution  cannot  be  used  as  an  intoxicant,  is 
not  an  intoxicating  liquor  in  Itsdf.  and  its  sale 
as  a  medicine  Is  not  a  sale  of  intoxicating  liquor, 
though  it  oMiy  be  so  diluted  by  water  that  it 
may  be  drunk  in  quantities  suffldait  to  become 
an  intoxicant" 

Artide  22  of  the  ConstltuthHi  (Laws  1015, 
p.  165),  whidi  prdilMta  the  sale  or  keeidng 
for  sale  of  Intoxicating  liquors,  provides: 

"That  the  handling  of  intoricating  liquors  for 
medidnal  or  sacramental  purposes  may  be  pro- 
vided for  by  statute." 

Tbe  statute  provides: 

"That  tbe  handling  of  intoxicating  liquors  for 
medidnal  or  sacramental  purposes  may  be  done 
aa  in  this  act  provided."    Secti<m  1. 

[7]  Sections  15  to  18  of  the  act  contain  the 
only  provisions  for  handling  Intoxicating  liq- 
uors for  medidnal  purposes.  It  is  unneces- 
sary to  summarize  these  sections.  They  pro- 
vide in  detail  the  method  for  the  handling  of 
Intoxicating  liquors  for  medidnal  purposes. 
Defendant  made  no  attempt  whatever  to  com- 
ply with  this  statute  which  permitted  him  to 
buidle  intoxicating  liquor  for  sudi  purpmes^ 
but  on  tbe  contrary,  wholly  ign<H«d  the  stat^ 
uto;  tlierefore  his  claim  that  be  sold  tbe  liq- 
uor as  metUdne  In  good  faith,  honestly  be- 
Uevlng  that  it  was  to  be  nsed  for  medidnal 
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purposes,  makes  no  dUTemice  and  constltates 
no  defmse.  He  sbould  bare  tbougbt  of  this 
before  and  brought  Umself  wltbln  Qa  stat- 
ute wMcb  permitted  blm  to  handle  Intoxicat- 
ing llQOora  for  medicinal  purpoaea.  Ghlpman 
T.  Fec^e,  24  Colo.  B22,  tSZ  Pac  677; 
Noecker  T.  People,  91  111.  491.  486;  Wright 
T.  People,  101  lU.  126, 186. 

[I,  •]  fi.  It  Is  next  claimed  the  court  erred 
in  admitting  evidence  of  other  sales  than  the 
one  spedflcally  diarged  and  relied  upon  in 
the  information.  The  statute  provides  that 
no  person  shall  s^  or  keep  for  sale.  The 
information  charges  d^radant  with  selling 
and  keeping  for  sale.  It  was  proper  to  make 
the  diarge  In  this  manner,  and  proof  of  keep- 
ing for  sale  would  support  a  conviction.  Mc- 
Clnro  V.  People,  27  Colo.  358,  864,  61  Pac 
612;  Eingsbuiy  v.  People.  44  Colo.  403,  404, 
99  Pac.  61;  People  v.  Fitzgerald,  61  Cola 
176,  177.  117  Pac  186. 

rashop  on  Statutory  tMmes,  at  section  244, 
states  the  rule  to  be  as  follows: 

"If,  as  is  common  in  legislation,  a  statotA  makes 
it  panisbable  to  do  a  particular  thing  specified, 
'or*  another  thing,  'or*  another,  one  commits  the 
offense  who  does  any  one  of  the  things,  or  any 
two,  f»r  mor^  or  all  of  them.  And  the  indSctK 
mmt  may  charge  him  with  any  one,  or  with  any 
larger  nmnber,  at  the  election  of  the  pleader; 
employing,  if  the  allegation  ia  of  more  than  one, 
the  conjunction  'and'  when  'or*  occnrs  in  the 
statute.  The  rule.'  it  was  once  obserred.  'is 
nndoobtedly  limited  in  its  application  to  eases 
where  the  offenses  created  In  a  statute  are  not 
repugnant.*  And,  whatever  be  the  form  of  the 
allegation,  the  pwofa  need  sastain  only  so  modi 
f>f  it  as  eonstitates  a  complete  offoiseu** 

In  2  Woollen  ft  O^mton,  at  sectton  981,  It 

la  said: 

• 

"So  oa  a  diatge  of  keeidng  liquors  with  intent 
to  sdl  them  Illegally,  the  prosecution  may  rely 
for  conviction  upon  out  e^e^  and  yet  give  evi- 
dence M  other  prior  salea^  for  the  purpose  of 
showing  die  intent  with  whldi  tbey  were  lupt, 
evea  tiioogh  indletmeitts  on  sudi  other  sales  be 
pending.  *  *  *  So  upon  a  charge  of  keeping 
a  'blind  tlgn*  and  selling  liquor  by  that  means, 
evidence  of  sales  other  Uian  the  one  charged,  if 
made  In  similar  manner,  may  be  shown.  So  it 
may  be  shown  other  persons  obtained  the  Uqucv 
of  accused  in  a  similar  manner.  The  transac- 
tions, however,  mast  be  sin^ar  In  the  manner 
of  their  occnrrenoe  to  the  one  for  whidi  the 
accused  is  on  triat" 

[II]  6.  It  is  claimed  the  court  unduly  urg- 
ed the  jury  to  reach  a  verdict  and  coerced 
them  into  agreeing  by  confining  them  for  an 
Indefinite  period  after  they  had  dedded  that 
It  ma  impoatfble  for  them  to  i^ree.  The 
record  recites  that  the  jury  retired  on  the 
evening  of  BCay  6tb ;  that  Ui^  did  not  readi 
a  verdict  that  nU^t,  and  upm  brouiiit 
Into  court  at  9:30  the  following  morning  the 
foreman  r^rted  they  had  "agreed  to  dl»- 
f^ree."  The  fbllowtng  colloquy  th«i  took 
jliAce  between  the  court  and  the  foreman: 


"The  Court:  What  seons  to  be  the  trouble? 
Is  it  a  question  of  fact  or  question  of  law? 

"Foreman :  As  to  whether  this  stnff  Is  Intoxi- 
cating liquor  or  not 

"The  Court:  It  is  a  question  of  fact  t  don't 
want  you  to  tell  me  on  which  side  yon  stand, 
but  how  do  yon  stand  as  to  numbers? 

"Forouan:  Mine  to  three." 

Thereupon  the  conn  addressed  the  Jury  as 
follows: 

"Gentlemen,  It  has  taken  about  two  days  to 
try  this  case.  It  Is  a  misdemeanor.  While  that 
doesn't  mean  that  yoo  gentlemen  should  not  be 
Jnrt  aa  cons^entions  and  painstaking  as  if  it 
were  any  other  sort  of  a  ease,  a  new  trial  means 
a  great  hardship  on  both  the  people  and  the  de- 
fense, and  expense  and  time  and  annoyance  to 
the  interested  parties.  The  court  ia  in  great 
hopes  that  you  will  be  able  to  arrive  at  a  verdict 
that  will  be  satisfactory  to  your  consciences  and 
according  to  the  facts  to  this  case,  and  I  am 
going  to  ask  you  to  go  back  and  see  if  you  can't 
do  that  Sometimee  men  on  a  Jury,  Just  like 
men  anywhere  dse  in  conference,  fall  to  agree, 
because  somtftody  takes  a  stand  or  several  tate 
a  stand  on  one  side  or  the  other,  and,  to  use  a 
common  ^resslon,  they  get  sort  of  atm<&  on 
their  own  Ideas,  and  that  sometimes  really  keeps 
them  from  giving  calm  consideration  to  the  mat- 
ter before  them  and  keeps  them  from  agreeing 
when  they  might  otherwise  agree.  The  court 
hopes,  gentlemen,  that  yon  won't  let  anything 
like  that  stand  in  the  way  of  an  agreement  I 
don't  want  yon  to  understand  me  as  seeing  that 
anybody  ought  to  give  up  their  eonadentioas 
opinion  in  the  matter ;  but  the  court  does  wish 
that  you  would  go  back  to  your  Jury  -room  and 
enter  npon  your  deUberationi  again  with  the 
idea  of  laying  aside,  if  anything  of  that  kind  has 
come  up  during  the  course  of  your  deliberations 
which  might  have  made  any  of  you  a  little  tdt 
stubborn  in  support  of  your  own  opinion,  that 
you  will  lay  anything  of  that  kind  aidde  and 
start  in  and  talk  the  matter  over  among  your- 
selves and  see  whether  or  not  you  can't  agree  on 
what  the  evidence  in  this  case  was,  to  the  end 
that  the  matter  may  be  settied  as  between  the 
people  and  this  defendant,  in  the  interest  of  all  <rf 
them.  The  court  feels  that  all  of  you  gentlemen 
expect  to  do  just  exactly  what  you  are  here  to 
do;  that  is,  to  decide  this  case  fairly  on  the 
evidence  introduced  here,  and  the  court  sincerely 
hopes  that  you  will  be  able  to  do  that.  I  will 
ask  you  to  retire  again  with  your  bailiff  to  take 
anothw  try  at  it.  Ton  may  retire  now,  gentle- 
men." 

At  11  O'clock  the  jury  instructed  Oie  balHIT 
to  inform  fbo  court  that  they  were  stUl  un- 
able to  agre&  To  thla  no  answer  was  re- 
turned, and  at  2:86  p.  m.  a  verdict  vras  ren- 
dered. 

While  we  do  not  commend  the  practice  of 
the  trial  court  making  audi  a  lecture  to  fbe 
Jury,  we  do  not  think  the  remarks  In  this 
case  constltnte  reversible  error.  The  au- 
thorities pretty  generally  so  hold,  ^tnnpson 
on  Trials  ^  Ed.)  vol.  2,  i  2802;  Common- 
wealth V.  Tn^,  8  Cnsb.  (Mass.)  1,  8;  State 

Smith,  49  Conn.  876,  S86;  Bell  v.  State. 
81  Ark.  16k  24,  98  S.  W.  W;  State  v.  Row- 
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«1I,  75  S.  C.  404,  490,  50  S.  B.  23;  State  r. 
Rosers,  56  Kan.  362.  43  Pac.  256;  Terry  t. 
State,  50  Tex.  Cr.  R.  438,  07  S.  W.  1043. 

[11]  7.  In  support  of  the  motion  for  a  new 
trial,  tbe  aflSdavlts  of  three  Jurors  were  filed, 
setting  forth  their  reasons  and  what  Influ* 
enced  tbtir  minds  finally  tat  voting  for  con- 
Tlctlmi.  These  affidavits  were  properly  dis- 
regarded. It  is  well  settled  that  Jurors  may 
testify  to  any  fiict  showing  the  existence  of 
an  outside  Influence,  but  they  cannot  give  evi- 
dence as  to  the  effect  any  sndi  outside  inflo- 
enoe  may  have  had  upon  flielr  minds  in  ar> 
riving  at  a  verdict  Courts  never  enter  Into 
mtSi  fields  of  conjecture.  What  they  do  Is 
to  bear  tbe  facts  and  determine  as  a  matter 
of  law  the  effect  reasonably  calcalated  to 
be  produced  upon  tbe  mind  of  tbe  Juror  by 
such  outside  influences.  12  Cyc.  751;  2 
Tbompeon  on  Trials,  {  2618 ;  State  v.  Whal- 
en,  98  Iowa,  662.  673.  68  N.  W.  554,  and  cases 
therein  cited. 

[12, 13]  8.  In  support  of  the  motion  for  a 
new  trial,  an  attorney  for  defendant  made 
an  affidavit  that,  while  eating  bis  noonday 
meal  in  the  dining  room  of  tbe  hotel  where 
the  Jurors  were  seated  at  various  points 
about  tbe  room,  tbe  bailiff,  one  Miller,  who 
bad  the  Jnry  In  diarge,  sat  at  a  nearby  table 
and  conversed  freely  coDcemlng  tbe  proper- 
ties of  Jamaica  ginger,  stating  that  tbe  evi- 
dence sbowed  that  It  was  Intoxicating  and 
contained  more  alcohol  than  whisky;  that 
one  Ben.Golliday,  a  juror  who  sat  as  near 
Miller  as  did  the  affiant,  was  beard  to  re- 
mark that  Miller  "seems  to  know  all  about 
It"  Tbe  motion  for  a  new  trial  was  over- 
ruled, and  Miller's  alleged  conduct  as  bailiff 
Is  assigned  as  error.  There  Is  no  affidavit 
of  any  Jnror  that  he  heard  the  alleged  re- 
marks of  Miller;  Indeed,  affiant  does  not 
say  that  he  beard  them  himself.  It  Is  an 
affidavit  that  Miller  and  Golllday  were 
"beard  to  say."  but  who  beard  the  remarks 
Is  not  stated.  The  affidavit  for  this  reason  Is 
hearsay.  No  affidavit  was  filed  by  any  Juror, 
showing  such  conduct  on  behalf  of  Miller,  or 
that  be  heard  such  remarks.  If  the  bailiff 
made  such  remarks  In  the  presence  and  hear- 
ing of  the  Jury,  It  was  improper.  SttU  It 
does  not  follow  that  the  case  should  be  re- 
versed on  tbat  account  unless  It  prejudiced 
the  rights  of  the  defendant.  The  undisputed 
evidence,  In  fact  all  the  testimony  in  the 
case,  both  on  behalf  of  the  people  as  well  as 
tbe  defendant,  shows  that  Jamaica  ginger  la 
highly  intoxicating  and  contains  more  than 
twice  as  much  alcohol  as  whisky.  So  tbe 
facts  stated  do  not  In  this  case  warrant  the 
conclusion  tbat  they  produced  any  improper 
Influence  upon  tlie  mind  of  tbe  Jury.  Reals 
r.  Gone  et  aL.  27  Golo.  473,  62  Pac  948.  88 


Am.  St  Bep.  92;  Richards  t.  Rldiards,  20 
Cola  803,  38  Pac.  828;  State  r.  Zettter,  15 
Wash.  625,  47  Pac.  35. 

[14]  0.  It  Is  further  contended  that  after 
the  case  was  submitted  to  tlie  Jury.  If  tbe 
bailiff  communicated  with  them  at  aU,  except 
to  ask  them  If  they  had  agreed  upon  a  ver- 
dict this  constituted  reversible  error.  When 
we  reflect  upon  the  situation  of  a  Jury  that 
has  retired  to  consider  its  verdict,  such  a 
claim  appears  absnrd.  Jurors  must  be  pro- 
vided wltJi  the  ordinary  physical  necessities 
of  life,  and  with  lodging  and  meals,  like 
other  people,  and  further  communication 
with  them  by  the  bailiff  Is  necessary  and 
unavoidable^  Reasonable  construction  must 
be  placed  upon  tbe  statute  which  forbids 
communication  with  the  Jury.  We  think  It 
means  communication  of  an  improper  or  un- 
necessary character. 

[It]  10.  The  court  sentenced  defendant  to 
pay  a  flne  of  $100  and  tbe  costs  of  the  prose- 
cution. A.  statement  of  tbe  flne  and  costs 
flled  by  the  clerk  and  approved  by  the  court 
is  as  follows: 


Wltsau  foM,  paid  to  sUte's  wltneaMa  I  SS  IS 

Jury  feea,  U  Jurors  B  da7»  at  |2J0  eMlu          W  00 

Janr  bailiff,  tm  days  at  $2.60  pw  day   5  OB 

Two  meal*  tamlBbod  Jury  aod  batUff   9  IB 

StenoKraptier'B  tees,  i  days  at  (10  per  dajr-—.  09 

Sberirs   fees   14  25 

D^utr  dtttriet  attoroer'a  (cm   IB  01 

FcM,  tiMU  dlatrlot  court   »6B 

FUu   tOOBB 
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The  court  overruled  defendant's  motion 
for  retaxation  of  costs  in  which  he  asked  to 
be  r^leved  of  the  payment  of  $90  Jury  fees, 
$9.10  for  meals  furnished  the  Jury  and  bail- 
iff, $5  for  salary  of  tbe  bailiff  who  had 
charge  of  tbe  Jury,  and  $20  stenographer's 
salary.  The  overruling  of  this  motion  was 
error.  Tbe  court  should  have  ordered  tlie 
costs  retaxed  as  prayed.  Saunders  v.  Peo- 
ple, 166  Pac.  781;  People  v.  Kennedy,  58 
Mich.  372,  25  N.  W.  318;  United  States  v. 
Wilson  (C.  0.)  193  Fed.  1007;  State  v.  Grimes, 
7  Wash.  445,  35  Pac  861;  Person  r.  Ozaric 
Co.,  82  Mo.  491 ;  Petty  v.  San  Joaquin  Coun- 
ty Ck>urt  45  Cal.  245. 

The  Judgment  of  sentence  and  flne  is  af- 
firmed; the  Judgment  taxing  the  costs  is  re- 
versed, with  directions  to  tlie  lower  court  to 
tax  the  costs  as  herein  directed;  neither 
party  to  recover  costs  in  this  court 

Judgment  affirmed  In  part,  and  reversed 
in  part 

TBULESt  and  BUBKB,  JJ.,  conenr. 
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KUNTOM  T.  BEHRENS  «t  iL  (No.  1016.) 
CEhipnau  Oonrt  of  Colorado.   AptQ  7,  1910.) 

1.  Deposits  in  Coubt  «=9ll  —  Bights  and 
Liabilities  ot  Pabties— Who  Ehtitiad  to 
Deposit. 

Where  in  a  foredoaare  Boit  hy  b<mdholders, 
th«  court  directed  a  sale,  and  witiiout  t^jec- 
tktD  by  the  bondholdon  deeroed  that  a  deposit 
be  made  of  the  Bmoant  of  bonds  claimed  b7  an 
interTening  par^  defendant,  pendlnc  Ua  aoit 
in  another  court  to  establiah  Us  title,  and  that 
if  he  was  unsuccessful  there,  aach  deposit  be 
distributed  among  the  plaintiffs,  the  decree 
amounted  to  a  direction  by  the  court  and 
consent  by  the  bondholders  that  Interrener's 
claim  should  be  determined  by  the  other  court, 
and,  liavisg  been  successful  there,  he  was  en- 
titled to  the  deposit. 

2.  JUDOHBRT  ^9^(2)— PlUDinO— BlQDI- 
8ITB8. 

In  pleading  a  judgment  of  a  court  of  gen- 
eral jurisdiction,  it  is  sufficient  to  aver  the  en- 
try of  the  judgment,  the  court  rendering  the 
same,  the  names  of  the  parties,  and  the  amount 
and  the  date  of  entry. 

8.  JUDOUNT  €=a»9^<2)  —  PiXADIWO— BlTEOT 

or  Jddohbnt. 
Where  a  Judgment  pleaded  la  set  forth  in 
bsc  verba  and  tiius  speaks  tor  itsd^  it  is  not 
necessary  to  allege  tibat  th«  jodgment  is  what  it 
purporto  to  be. 


4-  JUDOMENT  «=>712— OONGLTTBIVENBSS—PXK- 

sons  Not  FAanBS— AioVDicATXoir  or  Ti- 

TUB. 

Where  defendant  in  a  foreclosure  suit  by 
bondholders  filed  a  crosa-oomplaint  setting  up  a 
jndgment  in  another  oonrt,  establishing  his  ti- 
tle to  certain  of  the  Ixnids,  such  judgment  was 
at  least  prima  fade  evidence  of  his  title,  and 
even  if  not  Condnsive  on  the  bondholders  be- 
cause they  were  not  parties  thereto,  they  could 
not  deny  its  effect  after  final  decree  in  the 
foreclosure  suit,  where  they  biled  in  the  latter 
suit  to  qnestim  the  judgment  so  interposed. 

Department  1. 

Error  to  District  Coort,  Weld  County; 
Bobttt  O.  Stroni^  Judge. 

Suit  by  Mary  E.  Behrena  and  others  to 
foreclose  a  mortgage,  in  which  Arthur  D. 
Kenyon  filed  a  cross-complaint  From  an  or- 
der sustaining  demurrer  to  cross-complain- 
ant's petition  for  payment  to  him  of  a  depos- 
it in  court  and  dismissing  such  petition, 
cross-complainant  appeals.  Beversed  and  re- 
manded, with  directions. 

Boblnson  ft  Robinson,  of  Denver,  H.  N. 
Haynes,  of  Oreeley,  and  Harold  D.  Roberts, 
of  Denver,  for  plalntlfF  in  error. 

George  H.  Bradfleld,  of  Greeley  (W.  D. 
Ooode,  of  Denver,  on  the  biief),  for  defend- 
ants in  error  Mary  H.  Behrens  and  others. 


BEHRBX8  68] 
P.) 

TELLEB,  J.  Plaintiff  In  error  brought 
suit  in  the  distinct  court  at  Denver  against 
defendant  in  error,  the  State  Coal  Company, 
to  establish  his  title  to  certain  bonds,  a  part 
of  a  considerable  bond  Issue  by  said  com- 
pany, which  he  dalmed  as  a  part  of  an 
agreed  consideration  In  a  contract  with  said 
company  which  he  alleged  had  been  fully  per- 
formed on  his  part  Before  said  suit  came 
to  trial  plaintiff  In  error  learned  that  a  suit 
bad  been  begun  In  the  district  court  of  Weld 
county  to  foreclose  the  mortgage  by  which 
said  bonds  were  secured.  He  at  once  filed  a 
petition  In  the  foreclosnre  suit,  setting  up  the 
pendency  of  his  action  in  Denver,  and  pray- 
ed that  the  foreclosnre  might  be  stayed  un- 
til his  right  to  the  bonds  In  question  was  de- 
termined in  the  Denver  suit.  Thereupon  an 
amended  complaint  was  filed  In  the  Weld 
county  suit  In  which  plaintiff  In  error  was 
made  a  part^  defendant  he  being  the  un- 
questioned holder  of  a  part  of  the  bonds  Is- 
sued whidi  had  been  delivered  to  him  under 
said  ccmtract  The  Driver  suit  was  based 
upon  a  dalm  to  other  bonds  under  that  same 
contract 

A  few  days  later  the  canae- wu  heard  upon 
the  complaint  and  answer  and  the  petltioit 
of  plaintiff  in  error,  and  a  decree  entered. 
It  directed  a  foredosnra  sal^  and,  as  to 
the  petitioners'  dalm.  ''whldi.''  It  was  re- 
dted,  'is  now  in  process  of  adjudication  in 
the  district  court  In  and  for  the  d^  and  coim- 
17  of  Denver,"  the  court  decreed  that  the 
sum  of  $3,685,  the  amount  of  the  bonds  claim- 
ed in  the  Denver  suit,  and  intraest  thereon, 
be  deposited  with  the  clerk  of  court,  "the 
same  to  be  held  by  said  clerk  pending  the 
determination  of  said  claim  in  the  district 
court  of  the  dty  and  coun^  of  Denver. 
Colo.,  In  the  suit  now  pending,  at  which  time 
this  court  shall  determine  the  proper  appli- 
catlcm  or  disposition  of  said  deposit^  and,  if 
said  Arthur  D.  Eaiyon  be  successful  therdn, 
this  court  shall  thereupon  determine  the 
proper  application  of  said  dei>osIt,  and.  If 
not  successful  therein,  said  deposit  to  be  dis- 
tributed as  if  said  claim  had  not  been  made." 
etc 

The  property  was  sold,  and  the  sum  of  $3,- 
685  was  deposited  with  the  clerfc  as  directed 
by  the  decree.  Thereupon  plaintiff  in  error, 
having  in  the  meantime  been  successful  In 
the  Denver  suit  and  been  adjudged  entitled 
to  the  bonds  claimed,  made  application  for 
the  money  so  deposited,  and,  the  application 
having  been  denied,  Kenyon,  after  the  making 
of  sundry  motions  not  necessary  to  consider, 
filed  an  amended  petition  In  the  nature  of  a 
cross-complaint  setting  up  the  Denver  judg- 
ment and  the  facts  on  which  It  was  based, 
together  with  a  reference  to  his  claim  In  the 
foreclosure  decree,  and  praying  that  the 
money  deposited  as  aforesaid  be  turned  over 
to  him. 
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To  this  pleading  tbe  State  Coal  Company 
and  the  bondholders,  plaintiffs  In  the  suit; 
filed  d^arrras,  on  Qie  same  groonds,  Tlx.: 
That  the  cross-complaint  did  not  state  facts 
suffldent  to  entitle  the  complainant  to  re* 
lief,  in  that: 

"Ffnt.  that  It  doca  not  show  that  the  pre- 
tended bonds  hi  question  were  ever  foredosed, 
and  no  foreclosure  thereof  is  asked  in  the  peti- 
tion. 

"Second,  that  It  does  not  show  that  the  jadg- 
ment  of  the  dfatrict  court  of  the  dtr  aod  coun- 
ty of  Denver,  between  petitioner  and  the  de- 
fendant, the  State  Coal  Company,  was  simply  a 
judgment  against  the  defendant,  the  State  Coal 
Company,  aod  against  no  other  [lerson  or  par- 
tSf  and  that  the  bondholden  herein  and  the 
parties  entitled  to  the  distriDUtion  of  the  said 
fond  herein  were  in  no  wise  parties  to  said 
action  in  the  district  court  of  the  city  and 
county  at  Denrer,  Colo.;  that  they  have  not 
had  a  hearing  thereon,  nor  had  their  day  in 
court  with  reqwct  to  said  suit," 

The  demurrer  of  the  coal  wrapany  was 
overruled,  the  demurrer  of  plaintiffs  was 
sustained,  the  petition  of  plaintiff  in  error 
was  dismissed,  and  the  cleric  directed  to  dis- 
tribute the  deposit  among  the  plaintiff  bond- 
holders.  The  cause  is  now  here  on  error. 

[1j  The  ^ndamental  error  assigned  Is  the 
sustaining  of  the  plalntlfrs  demurrer  to  tbe 
cross-complaint,  the  order  denying  Kenyon's 
application  to  share  in  the  fond  resulting  di- 
rectly from  that  ruling.  It  Is  somewhat  diffi- 
cult to  see  how  the  first  objection  to  the  com- 
plaint can  have  any  basis.  The  mortgage 
was  foreclosed  for  the  benefit,  of  course,  of 
all  whose  debts  were  secured  by  it  The  de- 
murrer admitted  the  allegations  of  the  cross- 
bill, which  alleged  that  Kenyon  was  the 
equitable  owner  of  bonds  secured  by  tbe 
mortgage,  and.  further,  that  a  court  of  cwn- 
petent  jurisdiction  had  so  adjudged.  The 
foreclosure  of  Kenyon's  bonds,  or  the  debt 
which  a  delivery  of  bonds  to  him  would  have 
evidenced,  was  as  complete  as  that  of  the 
plaintiffs'  bonds.  That  the  foreclosure  would 
inure  to  his  benefit.  If  he  was  entitled  to 
bonds,  was  recognized  by  the  decree  In  pro- 
viding for  the  deposit  with  the  clerk  of  the 
exact  amount  of  Kenyon's  claim.  This  pro- 
vision of  the  decree,  made  without  objection 
on  the  part  of  the  plaintiffs,  so  far  as  the 
record  discloses,  amounts  to  a  direction  by 
the  court,  and  a  consent  by  plaintiffs,  that 
the  claim  made  by  Kenyon  to  the  bonds  in 
question  should  be  determined  by  the  district 
court  of  Denver.  The  provision  that.  If  he 
did  not  succeed  in  the  Denver  suit,  the  de- 
posit was  to  be  distributed  among  the  other 
bondholders  clearly  implied  that  If  he  suc- 
ceeded the  deposit  would  be  paid  to  him. 

[2]  Tbe  contention  that  the  judgment  was 
not  well  pleaded  Is  without  merit  In  plead- 


ing a  jndgmait  of  a  oonrt  of  general  Jnrto- 
dlcdon  it  la  reqnlred  only  Oiat  the  oitry  of 
the  Judgment,  1^  a  designated  court,  be  al- 
leged, with  tbe  names  of  the  parties,  tbe 
amount  and  tbe  date  of  entry. 

[I]  The  second  ground  of  demurrer,  to  wit, 
that  the  Judgmeut  la  not  shown  to  be  against 
tbe  defoidant  coal  company,  and  no  otb^, 
and  that  the  parties  aiUtled  to  the  fond  were 
not  parties  to  the  Dmrer  suit,  la  also  with- 
out merit.  Tbe  judgment  la  pleaded  in  haee 
verba,  and  Q>eafca  tot  Itedf.  Why  It  should 
be  snivosed  necessary  to  allege  that  the  judg- 
ment Is  what  It  purports  to  b^  and  nothing 
els^  does  not  ai^ear. 

[4]  Nor  18  the  other  objection,  that  the 
bondholders  were  not  parties  to  the  suit  In 
tbe  ^strict  court  of  Denver,  ot  any  force 
nnder  the  drcumstances  of  tbe  case.  When 
tbe  foreclosure  decree  wa»  entered,  Kenyon 
was  a  party  defendant,  made  so  by  th« 
amended  complaint  filed  one  week  before  the 
date  of  the  decree.  His  answer  was  In  the 
nature  ot  a  cross-complaint,  and,  as  befbre 
stated,  set  up  the  Denver  judgmoit  and  the 
grounds  on  which  It  had  been  recovered.  If 
the  judgmmt  was  not  conclusive  of  Kenyon^ 
title  to  bonds,  tt  was  at  least  prima  tuAe  evi- 
dence ol  bl8  title.  But,  regardless  4tf  that, 
the  allegations  of  bis  cross-conutlalnt  were 
sofladent  to  entitle  blm  to  a  bearing  on  his 
rt^t  to  share  In  the  fond.  Tbe  Weld  comity 
salt  was  to  foredrae  ttw  mortgage  for  the 
benefit  «f  all  holders  of  claims  under  It,  and, 
when  Kmyon  was  made  a  party  defendant, 
and  bad  answered,  tbe  court  bad  jurladio- 
tkHi,  and  It  was  Its  duty  to  deCramtae  the 
whole  oratrovmTt  Including  the  qnestUm  of 
Kmyon's  right  to  be  treated  as  a  bondholder. 
He  bad,  as  above  stated,  carried  oa  the 
Doiver  suit,  and  litigated  ttie  question  of  bis 
right  to  bonds,  with  the  acqulescoice  of  both 
court  and  plaintiffs,  and  with  tbe  clear  right 
to  condnde  that  the  judgment  of  tbe  court  In 
Denver  would  be  accepted  as  determining  his 
right.  Whether  or  not  plalntifb  are  bound 
by  that  judgment,  on  the  grounds  urged  by 
counsel  for  Kenyon,  need  not  be  determined, 
because  plalntUfs,  1^  failure  to  object  to  the 
provision  of  the  decree  above  mentlmed, 
thus  allowing  Kenytm  to  proceed  with  his 
suit  under  the  circumstances  here  presoited, 
cannot  equitably  require  blm  to  litigate  the 
qu^tlon  again.  The  sustaining  of  the  de- 
murrer was  error. 

The  Judgment  Is  reversed*  and  the  cause 
remanded,  with  directions  to  order  paid  to 
the  plaintiff  In  error  ills  ratable  proportion  of 
the  amount  available  under  the  foreclosure 
sale  for  distribution  among  the  bondholders. 

OARRIOUE8.  a  J.,  and  BDRKD,  J.,  con- 
cur. 
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(No.  9270.) 

(Sopreme  Court  of  Colorado.    May  0,  1019.) 

iASVKAL    AND    BkBOft  ^»101lO(l)— BBVIBW— 

(Questions  or  Fact. 
Determination  of  fact  qaeatioiia  is  for  the 
trial  Judge,  and  his  dedaion,  when  baaed  upon 
eompetent  apd  aaffictent  teatimony,  la  ooneluaiTe 
on  appeal. 

Error  to  Boulder  Ooimty  Court; '  n  J.  In- 
gram, Judge. 

Action  by  Joshoa  Davis  agatnaft  John 
Bamd  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

James  P.  HUler,  of  Daiver.  and  John 
Bamd,  of  Lafoyett^  for  plaintlCTs  In  error. 

Lb  T.  Elwell,  of  Louisville,  for  defendant 
In  vrrm. 

BAILEY,  J.  This  suit  was  brought  to  en- 
force payment  of  a  promissory  note  for 
$1,000.00  and  Interest  at  eight  per  cent  per 
annum.  Jndgmrat  was  for  plaintiff  and  de- 
fendants bring  the  case  here  for  review. 

The  only  question  for  determination  Is  one 
of  foct,  to  wit,  whether  the  note  in  contro- 
versy was  ddlvered  in  a  manner  binding 
upon  the  makers  thereot  It  appears  that 
plaintiff  at  first  refused  to  accept  the  note 
for  the  reason  that  It  provided  for  Interest 
payments  annnany  Instead  of  semi-annually, 
and  also  because  another  note  made  by  the 
aatae  parties  to  him  had  not  been  fully  paid. 

It  Is  contended  that  plaintiff  never  with- 
drew his  objections  to  the  note  and  that 
theref<>re  the  minds  of  the  parties  never 
met  and  the  note  tei^ically  never  was  ac- 
cepted. It  Is  admitted,  however,  that  It  nev- 
er was  returned  to  the  makers.  There  Is 
also  ample  competent  testimony  that  idain- 
tlff  waived  Us  demands  as  set  oi:^  abore,  and 
that  he  accepted  the  note  and  attempted  to 
negotiate  it,  with  the  consent  of  the  makers. 

The  trial  judge  who  heard  the  testimony, 
and  saw  the  witnesses,  was  particularly 
fitted  to  detmnine  their  crediUlity  and  the 
wei^t  to  be  given  their  testimony.  There 
is  nothli^  In  this  case  to  take  It  ont  of  the 
flrsnly  established  rule  that  determination 
of  fact  questions  Is  for  the  trtal  jadge  or 
Jury,  and  such  decision,  when,  as  in  this 
case,  it  is  based  upon  competent  and  suf- 
ficient testimony,  is  condudve. 

The  other  assignments  of  error  are  not 
well  taken  and  do  not  mwit  discussion.  The 
Judgment  of  the  trial  court  should  be  af- 
firmed. 

Judgment  affirmed. 


OARRIQDDS,  O.  J^ 
cur. 


and  ALLEN,  J.,  coo- 


(6S  Colo.  610) 

SMITH  V.  DENVER  &  R.  O.  B.  CO. 
(No.  9104.) 


(Supreme  Court  of  Colorado.    April  7,  VXVk 
Bakearing  Denied  Hay  6,  1919.) 

Appeai,  ahd  Ekbob  ^1097(2)— Law  or  ram 
Case— Afplicabilitt  or  Bulb. 
No  property  or  contract  right  being  vested 
in  plaintiff  by  erroneous  decision,  on  appeal  from 
sustaining  demurrer  to  complaint,  that  the  ac- 
tion was  a  common-law  action  and  therefore 
not  barred  by  a  statute  of  limitations,  the  doc- 
trine of  the  law  of  the  case  does  not  require 
the  following  of  that  dedsion  on  appeal  from 
direction  of  verdict  for  defoidant;  tiu  dedsion 
having  in  the  meantime  been  overruled  by  de- 
dsion in  another  case  that  such  atatate  repealed 
the  common-law  renwdy. 

Error  to  District  Court,  City  and  Goun^ 
of  Denver;   James  H.  Denisou,  Judge. 

Action  by  Henry  Smith  against  the  Denver 
ft  Bio  Grande  Railroad  Company.  Judgmoit 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Carle  Whitehead,  Albert  Yogi,  and  Walter 
O.  Blinker,  Jr.,  all  of  Denver,  for  plaintiff  in 
error. 

E.  N.  Clark  and  J.  O.  McUnrry,  both 
of  Denver,  tor  defendant  in  error. 

BAlLffiY.  J.  In  June  1905,  plaintiff  irtille 
employed  as  tel^^pher  at  Marshall  Pass  on 
a  railroad  operated  by  defendant  lost  bis  fur^ 
nitnre  and  household  goods  by  fire,  whlcb  also 
destroyed  the  station  where  he  was  eniployed 
and  lived,  although  at  that  time  he  was  ab- 
sent fmn  his  onployment  and  rei^ldencb  In 
November  1908  j^alntlfl  brought  suit  to  re- 
cover damages  for  the  value  of  his  property 
so  lost,  on  the  ground  that  the  damage  had 
been  occasioned  by  the  negligence  of  the  com- 
pany In  setting  ont  the  fire  throng  a  defec- 
tive mgine.  Defendant  donnrred  to  the  com- 
plaint on  the  ground  that  the  statute  of  limi- 
tations. Bev.  St.  190S.  i  6512,  barred  the  ac- 
tion. That  demurrer  was  sustained  and  pi  aln- 
tlff  brought  the  action  here  for  review.  We 
held  in  64  Cola  288, 130  Pac.  1009,  that  the  ac^ 
Ooa  for  the  ne&igeat  burning  was  a  common 
law  action  and  therefore  not  affected  by  the 
statute,  and  the  cause  was  remanded  with  In- 
structions to  overrule  the  demurrer  and  pro- 
ceed to  trial. 

The  defendant  then  filed  Its  answer  and  at 
the  close  of  the  trial  interposed  a  motion  for 
a  directed  verdict  which  was  sustained,  and 
plaintiff  again  brings  the  case  here  for  review. 

Prior  to  the  time  the  record  and  assign- 
ments of  error  were  filed  herein  the  case  of 
Rhlnehart  v.  D.  ft  B.  G.  B.  B.  Co.,  was  decid- 
ed, 61  Colo.  369,  168  Pac.  149,  In  which  It  was 
held  that  section  5612,  R.  S.  1908,  repeals  the 
c(Hnm(Hi  law  remedy  relative  to  n^Ugence  In 
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settlne  out  fires  by  railroad  companies.  The 
sole  qtiestlon  to  be  determined  therefore  U 
whether  this  case  is  to  be  ruled  by  the  form- 
er <^Qi<Hi  in  this  case  or  by  the.declsl<m  in 
the  Rblnefaart  Case. 

It  Is  TlgorQusIy  contended  that  the  parties 
herein  are  t>oand  by  the  original  decision, 
snd  that  that  opinion  settles  the  question  of 
plaintltrs  common-law  right  of  acuon  as  "the 
law  of  the  case."  It  may  be  tme  that  what 
la  once  finally  established  between  parties  In 
the  same  controversy  affecting  property  or 
contract  rights  continues  to  be  the  law  of 
that  case,  on  general  principles,  whether  cor- 
net or  not.  However,  the  former  ruling  of 
this  court  In  this  case  fixed  or  settled  noth- 
ing, ezc^t  a  right  of  action  at  common  law, 
but  as  was  said  in  Mondou  v.  N.  Y.  N.  B.  & 
H.  R.  B.  Co.,  223  U.  S.  1,  32  Sup.  Ct.  169,  56 
L.  Ed.  327,  88  L.  B.  A.  (N.  £}.)  44 :  "A  person 
has  no  property,  no  vested  Interest,  in  any 
rule  of  the  common  law." 

In  Bailway  Co.  v.  Merrill,  65  Kan.  436,  70 
Pac.  358,  59  L.  B.  A.  711,  93  Am.  St  Rep.  287, 
the  Supreme  Court  there  reversed  a  former 
opinion  in  the  same  case  (61  Kan.  671,  60  Paa 
819).  and  In  so  doing  (65  Kan.  at  imge  451,  70 
Pac.  at  page  362),  said: 

"Ooonsd  tot  defendant  in  error  have  Invoked 
the  mle  stare  decisis,  and  insist  that  the 
former  dedaion  mast  govern  on  the  second  ap- 
peal. This  would  come  to  as  with  more  force 
if  we  were  not  now  considering  the  same  case 
with  the  same  parties  before  tiie  court.  If  an 
erroneous  decision  has  been  made.  It  ought  to  be 
corrected  speedily,  especially  when  it  can  be 
done  before  the  litigation  In  which  the  error  has 
been  committed  has  terminated  finally.  We  are 
fully  satisfied  that  the  rule  of  the  former  case 
fa  shattered  by  the  pressing  wtight  of  opposing 
■ntbori^,  and  that  reason  is  against  it.  In 
laiison  V.  Georgia  Bailroad  Co.,  87  Ga.  691,  13 
8.  E.  809.  the  learned  Chief  Justice  Bledkley 
used  the  following  forcible  language:  'Some 
conrts  live  by  correcting  the  errors  of  others  and 
adhering  to  their  own.  •  •  •  Minor  errors, 
even  if  qnite  obvious,  or  important  errors  If 
thdr  existence  be  fairly  doubtful,  may  be  ad- 
hered to  and  repeated  Indefinitely ;  but  the  only 
treatm«it  for  a  great  and  glaring  error  affecting 
the  current  adminlstratlou  of  justice  in  all 
courts  of  original  ^risdietion  is  to  correct  it 
When  an  error  of  this  magnitude  and  which 
moves  in  so  wide  an  orbit  competes  with  truth 
in  the  struggle  for  existence,  maxim  for  a 
supreme  court  supreme  in  the  majesty  of  duty 
as  well  as  in  the  majesty  of  power,  is  not  stare 
dedeis,  but  fiat  Jostitia  mat  coelum.' " 

In  that  case  the  Kansas  court  refused  to 
adopt  the  conclusion  reached  on  a  former  ap- 
peal of  the  case.  It  was,  therefore,  the  prin- 
ciple of  "the  law  of  the  case"  which  was  in- 
voked, and  not  the  rule  stare  decisis,  as  stat- 
ed. The  Kansas  case  is  In  this  respect  iden- 
tical with  the  case  at  bar. 

In  Craiter  School  Township  v.  State,  150 
Ind.  168,  in  speaking  to  the  question  of 
whether  under  the  doctrine  of  "the  law  of 
ttie  case"  courts  are  tKnmd  by  former  ooa- 


stmctlon  of  statutes  In  overruled  cases,  that 
court,  at  page  173,  40  N.  E.  961,  at  page  962, 

said: 

"The  dedsimis  of  a  court  of  last  reaort  the 
authorities  assert  are  not  the  law,  but  are  only 
the  evidence  or  exposition  of  what  the  court 
construes  the  law  to  be,  and  in  overruling  a 
former  dedsion  by  a  subsequent  one  the  court 
does  not  dedare  the  one  overruled  to  be  bad 
law,  bat  that  it  never  was  the  law,  and  the  court 
was  therefore  dmply  mistaken  in  regard  to  the 
law  In  its  former  dedrion.  Hie  first  dedsiui, 
upon  the  point  on  which  It  Is  overruled,  is 
wboUy  obUterated,  and  the  law  as  therdn  con- 
strued or  declared  must  be  considered  as  though 
it  never  existed,  and  that  the  law  always  has 
been  aa  expounded  by  the  last  dedsion.  *  •  * 
This  rule,  however,  la  subject  to  the  well-settled 
doctrine  that  courts  will  not  so  apply  a  change 
made  in  the  construction  of  the  law  as  it  was 
held  to  be  in  tiie  overraled  case,  as  to  invade 
what  is  considered  vested  rights,  or,  in  otlier 
words,  while  as  a  general  rule,  the  law  as  ex- 
pounded by  the  last  decision  tqwrataa  both  pro* 
apectively  and  retrospectively,  still  courts  are 
required  to  and  do  confine  it  in  its  operation  so 
as  not  to  impair  vested  rights,  such  as  property 
rights,  or  those  resting  on  contracts  express  or 
implied." 

Id  this  case  It  la  plain  that  plaintiff  has 
neither  a  propertiy  nor  a  cmtract  ris^t 
against  Che  defendant.  The  case  is  In  dam- 
agM  for  tort  The  dalm  .has  never  been  re* 
duced  to  Judgment,  and  has  never  taken  oa 
the  characteristics  of  a  contract  Wbatew 
rli^hi  plaintiff  orlglnaUy  had,  be  yet  has. 
The  former  ^tlnlon  of  this  ceurt  tn  this  case 
neither  enlarged  nor  contracted  those  rl^ts^ 
since  that  opinion  did  not  make  Che  law.  It 
merely  declared  what  the  law  was.  If  it 
made  an  erroneous  dedaloa  upon  that  qnes* 
tlon  that  did  not  create  a  right  In  the  plain- 
tiff wliidi  the  statute  and  the  laws  of  the 
State  did  not  give.  What  this  court  dedded 
In  the  Rlilnehart  Case  fixes  the  law  from  the 
time  the  statute  was.  enacted,  and  rules  and 
governs  every  case  and  the  rights  of  all  par- 
ties from  the  date  the  jstatute  went  into  ef- 
fect, except  where  property  and  contract 
rights  became  vested  and  attached  upon  the 
authority  of  the  prior  dedsion  in  this  case. 
There  being  no  pro[>erty  or  contract  right 
vested  In  plaintiff  by  that  decision  it  must  be 
that  the  opinion  in  the  Bhln^art  Case  con- 
trols the  right  of  plalntUT  to  now  maintain 
this  action,  as  It  is  manifest  that  there  is 
nothing  In  the  doctrine  of  "the  law  of  the 
case"  which  precludes  this  court  from  apply- 
ing the  construction  given  the  statute  In  the 
Rblnebart  Case  to  the  case  at  bar.  It  wna 
said  In  Denike  v.  Denlke,  44  Appi  Dlv.  621, 
60  N.  T.  Supp.  110 : 

"It  is  not  the  finding  of  the  court  or  tiie  ver- 
dict of  the  jury  rendered  in  an  action  that 
concludes  the  parties  in  subsequent  litigatioo, 
but  the  judgment  entered  hereon." 

The  original  opinion  mwely  construed  the 
statute  without  application  to  iasnadle  XactSb 
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It  an'arded  no  flnal  jadgment  The  construc- 
tion there  placed  upon  the  law  having  been 
since  oTemiled  we  are  of  opinion  that  the 
Tl^t  of  action  is  barred. 

The  right  of  action  being  barred,  no  other 
qnestiou  need  be  considered,  and  the  judg- 
ment below,  without  reference  to  the  reason 
glTen  therefor,  as  a  correct  oondiudon  of  the 
case  should  be  affirmed. 

Judgment  alDrmed. 


OARBIOUBS,  a 
concur. 


3^  and  ALLEN, 


(flS  Colo.  SSI) 

WATSON  T.  ICMPIBB  CREAM  SEPARA- 
TOE  CO.   (No.  9105.) 

(Supreme  Court  of  Colorado.    March  8,  1919. 
Behearinr  Denied  May  S,  1919.) 

1.  CoBPoaATiona  «s»072(4)  —  Fobeion  Cob- 

POBATI0H8  —  COMPUAHOB  WITH  StATUTB 

—  BioHT  TO  Sub  —  NBOBflBTrx  or  Pixadiko 

NoNCOMPLIAtfCB. 

Where,  after  Terdlct  waa  rendered  for  plain- 
tiff, defpadant  moved  for  a  new  trial  setting 
forth  facta  showing  that  plaintiff,  a  foreign  cor- 
poration, had  not  complied  with  the  state  laws 
■o  diat  tt  would  have  the  r^ht  to  sue,  the  court 
bad  power  to  enter  judgment  upon  the  verdict, 
where  the  defendant  did  not  plotd  in  any  man- 
ner plaintiff's  ncmcompllance  with  the  statute. 

2.  COBPOBATIONS  «=»672(4)— FOBEIGN  COB- 
P0BATI0N8  —  RlQHT  TO  SUB  —  FaILUBB  TO 

Pliead  NoncoHPLiAircx  with  Statute— 
Waitbb. 

Where  defendant  failed  to  plead  the  non- 
ecnnidiance  of  plaintiff,  a  foreign  corporation, 
with  the  stete  laws  so  as  to  enable  plaintiff  to 
sue,  such  failure  amounted  to  a  waiver  thereof. 

8.  Appeal  ano  Ebbob  ^=»174  —  Review  — 
Capacitt  OF  Plaintiff  to  Sub— Necbssitt 
OF  TiUELT  OBJEcnon  Below. 

Where  the  defendant  did  not  present  the  ob- 
jection to  the  capacity  of  plaintiff,  a  foreign 
corporation,  to  sue,  in  due  season  by  proper 
pleadings  of  the  issue  of  fact  of  noncompliance 
with  ^tnte,  defendant  cannot  be  heard  to 
raise  the  objectifm  on  review. 

Department  8. 

Error  to  District  ConH,  City  and  COun^ 
of  Denver;  Chaa  C.  Bntler,  Judge. 

Action  by  the  Empire  Cream  Sqmretor 
Company,  a  New  Jersey  corporation,  against 
Hugh  Watson.  Judgment  for  plalntlfl,  and 
defendant  brings  error.  Judgment  afflnned. 

Caesar  A.  Roberts  and  LraUe  M.  Roberts, 
both  of  Denver;  for  plalntUf  in  wror. 

WUUam  N.  Talle  and  Hamlet  J.  Barry, 
both  of  Denver,  tor  defMidant  In  error. 

ALLEN,  J.  This  Is  an  action  to  recover 
ai  alleged  balance  duo  on  Uie  purchase  price 


of  goods  sold  and  delivered.  The  plaintlfl 
obtained  judgment,  and  defendant  brings 
error. 

[1, 2]  The  plaintiff  in  error,  defOndant  be- 
low, contends.  In  his  brief,  that  the  trial  court 
had  no  power  to  enter  judgment  In  &vor  ot 
the  plaintiff.  This  contentttm  arises  from 
the  following  facts:  After  a  verdict  was  ren- 
dered for  the  plalntiir,  the  defendant  in  a  mo- 
tion for  ft  new  trial  set  forth  allied  facts 
showing  that  plaintiff  was  a  foreign  corpo- 
ration, doing  business  within  this  stat^  and 
had  not  compiled  with  the  laws  of  Colorado 
relating  to  foreign  corporations,  whereby  it 
would  have  the  right  to  prosecute  or  defend 
any  snlt  in  this  state.  Assuming  that  the 
facts  thus  recited  are  true,  under  the  drcum- 
staoces  appearing  in  the  record  in  the  instant 
case,  the  court  nevertheless  had  the  power  to 
enter  Judgment  for  the  plaintiff,  and  the  con- 
tention above  mentioned  cannot  be  sustained. 
The  defendant  did  not  plead,  in  any  manner, 
the  plaintiff's  noncompliance  with  the  statute 
in  question.  As  said  in  Utah  Nursery  Co.  v. 
Marsh,  46  Colo.  212,  103  Pac  802,  "Noncom> 
pllance  with  ♦  •  •  these  statutes  is  a 
matter  of  defense."  In  Illinois  Sewing  Ma- 
chine Co.  V.  Harrison,  43  Colo.  382,  36S,  96 
Pac  177, 178,  this  court  held: 

'  **That  the  fact  of  noncompliance  is  a  matter 
of  defense  to  be  pleaded  by  the  defmdant  In  bar 
of  the  action." 

The  defendant's  failure  to  plead  noncompli- 
ance apiounted  to  a  waiver  thereof.  19  Oyc 
1321;  12  R.  C.  L.  102,  f  79.  In  MleUmler  t. 
Toledo  Scales  Ca,  128  Ark.  211,  198  8.  W. 
497,  it  is  said: 

"He  failure  ni  a  foreign  corporation  to  com- 
ply with  (he  law  of  the  state  before  it  may 
maintain  an  action  goes  to  its  capacity  to  sue, 
and,  unless  it  complies  with  the  law,  it  has  n« 
capacity  to  sue." 

And  in  30  Cyc.  98,  It  is  said: 

"If  in  fact  the  capacity  (to  sue)  Is  la^dngi 
tiie  defect  must  tw  insisted  upon,  through  pn^ 
er  pleadings  in  due  season,  by  defendant" 

[3]  In  ttie  instant  case,  the  defendant  did 
not  present,  In  due  season  or  at  die  proper 
time,  the  issue  or  the  fact  of  plaintiff's  non- 
compliance with  the  statutes,  or  Its  lack  of 
capacity  to  sue,  and,  under  the  authorities 
above  cited,  cannot  be  heard  to  raise  this 
objection  on  this  review. 

Error  is  assigned  tO  the  trial  court's  over- 
ruling the  motion  for  a  new  trial  when,  in 
connection  with  the  motion,  the  fact  of  plains 
tiff's  noncompliance  vtrlth  the  statutes  was 
shown.  No  sufficient  reason  appears,  either 
from  the  brleOi  or  otherwise,  for  our  holding 
that  any  error  was  committed  In  overruling 
the  motion. 

A  coDsideratlon  of  the  other  assignments 
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of  error  argued.  Including  those  relating  to 
die  suffldency  of  tbe  evidence,  leads  to  finding 
that  no  reversible  error  is  shown  In  ttie  re- 
cord. 

The  judgment  Is  affirmed. 
Affirmed. 

GARRIOUES,  a  J.t  and  BAIIST,  J.,  con- 
cur. 


(66  Colo.  286) 

VAN  KLBECK-BACON  INV.  CO.  t.  CLARK. 
CNo.  93300 

.  (Sai^«me  Court  of  C<^rado.    April  7,  1918. 
Rehearing  Denied  May  Sf  VM.) 

CoBPOBATions  «=>503(4>— Venue— Waives  or 
Objection — Anbweb  to  Merits. 
In  action  against  corporation,  with  service 
apon  it  at  its  principal  office  and  place  of  busi- 
ness in  another  county,  the  corporation's  motion 
for  a  change  of  Tenoe  to  such  other  county  was 
waived     an  answer  to  the  merits. 

krror  to  District  Conrt.  Bio  Grande  Coun- 
ty; Jesse  C.  Wney,  Judge. 

Action  by  William  Clark  against  tbe  Van 
Eleeck-BacoD  Investment  Company.  De- 
fendant's motion  for  change  of  venue  denied, 
and  Judgment  entered  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

F.  W.  Sanborn  and  Herbert  tS.  Mnnroe, 
both  of  Denver,  for  plaintiff  In  error. 

Jesse  Stephenson,  of  M<nite  Vista,  Cor  de- 
fendant in  error. 

BAILEY,  J.  This  action  was  brought  by 
plaintiff  below,  defendant  in  error  here,  to 
recover  money  alleged  to  be  due  upon  a  con- 
tract for  services.  The  complaint  set  out  an 
additional  cause  of  action,  which  was  dis- 
missed before  trial.  The  suit  was  brought 
In  Rio  Grande  County,  and  service  was  had 
upon  the  defendant  in  the  City  and  Ootmty  of 
Denver. 

After  the  defendant  had  been  served  with 
process  It  moved  for  a  change  of  venue  on  the 
ground  that  it  was  a  domestic  corporation 
with  Its  principal  office  and  place  of  business 
In  the  City  and  County  of  Denver,  that  serv- 
ice of  summons  was  had  upon  it  there,  that  its 
officers  reside  In  that  county  and  that  the  ac- 
tion was  based  upon  a  contract  for  personal 
services  which  were  not,  by  the  terras  of  the 


contract  to  be  performed  In  tbe  county  of 
Rio  Grande,  ^e  motion  was  denied  and  tbe 
defendant  then  filed  Its  answer  putting  In 
issue  the  material  allegations  of  tbe  com- 
plaint, and  also  setting  up  the  gronnds  for 
a  change  of  venae  contained  in  its  original 
motion.  Defendant  objected  to  proceeding 
with  the  trial  on  the  ground  tiiat  the  yoiue 
was  improperly  laid,  and  declined  to  par- 
ticipate in  the  trial.  Judgment  was  accord- 
ingly entered  for  platntUT,  and  defendant 
brings  the  cause  here  for  r^lev. 

In  disposing  of  the  case  it  will  be  nece^ 
saty  to  consider  only  tbe  question  of  whether 
plaintiff  by  answering  to  the  merits,  waived^ 
Its  right  to  object  to  the  venue  as  laid  in 
the  complaint  This  coort  has  frequently 
passed  upon  that  question.  In  Kirby  v. 
Union  Pacific  Co.,  51  Colo.  609,  541,  119  Pac. 
1042,  1054  (Ann.  Cas.  1918B,  461)  In  speak- 
Ing  to  the  question  of  the  right  of  parties  to 
a  change  of  venue  said: 

"Tbe  right  to  have  the  place  of  trial  dianged 
because  the  action  is  brought  In  an  impropa* 
county  is  not  jurisdictional,  but  a  mere  *  *  * 
privilege,  whidi  may  be  waived,  and  is  waived, 
by  a  general  appearance  and  pleading  to  tlw 
merits." 

A  like  question  arose  and  the  same  condn- 
Rlon  was  reached  In  eadi  of  the  fbllowing 
cases:  Kingsbury  v.  Yreeland,  58  Cola  212, 
144  Pac.  887 ;  Q'Bourke  v.  O'Bourke,  58  Cola 
800.  144  Pac.  890;  Greeley  &  Loveland  Itrl- 
garion  Ca  v.  Varm&nf  Pawnee  Ditch  Co*  68 
Colo.  462,  146  Pac.  247 ;  Denver  ft  S.  P.  B. 
n.  Co.  V.  Boberts,  6  Colo.  833;  Fletcher  v. 
Stnwell,  17  Colo.  04,  28  Pac.  826;  Christ  v. 
Flannagen,  23  Cola  140,  46  Pac.  683;  Forbes 
V.  Commissioners,  23  Colo.  344,  47  Pac  888; 
Burton  V.  Graham,  36  Colo.  199,  84  Pac.  978; 
Phipnix  Indemnity  Co.  v.  Greeger,  39  Cola 
193.  88  Pac.  1066.  WhUe  It  is  true  that  in 
the  case  at  bar  defendant  did  not  participate 
In  tbe  trial  after  filing  its  answer  and  objert* 
Ing  to  further  proceedings  in  Rio  Grande 
County,  by  filing  its  answer  to  the  merits 
it  in  effect  waived  Its  objection  to  the  place 
of  trial  and  thus  by  its  own  act  brought  it- 
self within  the  jurisdiction  of  that  court. 

No  error  appearing  In  tbe  record,  the  Judg- 
ment of  tbe  trial  court  is  affirmed. 

Judgment  affirmed. 

GARRIGUES,  a  J.,  and  ALLEN,  J.,  con- 
cur. 
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TATB  et  «L  T.  COALGATE  STATE  BANK 
et  al.    (No.  9105.) 

(Suprane  Court  of  OkUlwiitB.  April  28,  1919;) 

(Syttalnu  by  Court.) 

1.  Appbax.  and  Ebrob  «ss»1001(1).  1002— Veb- 

DIOT  Oir  CONFUOIING  BTimNO—WART  OW 

Btidbnob— BSVIBW. 
While  it  is  the  settled  rale  in  this  coart 
tiiat  a  T^dict  based  npoa  ccmfllctiiif  testimony 
will  not  be  disturbed  where  tiiere  is  ei^dence 
reasonably  tending  to  support  such  verdict,  yet, 
in  a  case  where  there  is  no  competent  teatimony 
reasonably  tending  to  support  a  verdict  and 
Jndgmoit,  it  will  be  reversed. 

2.  Appeai.  Airo  EraoB  «B»10Dia>~BxTixw— 

"EtIDSNQB  RUBOHABLT  TXHDIHa  TO  SUF- 
POBT  ViBDICT." 

The  clause,  where  there  is  evidence  reason- 
ably tending  to  support  a  verdict,  means  evi- 
dence that  is  competent,  relevant,  and  material 
and  which  to  a  rational  and  impartial  mind 
naturally  leads  or  involuntarily  tends  to  lead 
to  a  conclusion — to  a  verdict— for  which  there  is 
a  valid,  just,  and  substantial  reason,  and  not 
one  that  is  based  upon  an  unfounded  suspicion 
or  is  the  resolt  of  a  mere  difmerioal  conjectnxe. 

Error  from  County  Court,  CSwl  Connty; 
H.  B.  Cnllom,  Special  Judge. 

Action  the  Coalgata  State  Bank  against 
W.  B.  Tate  and  tbe  Central  Supply  Com- 
pany and  another.  Verdict  and  judgment 
tot  plaintiff,  and  the  named  defendants 
Mng  error.    Berersed  and  remanded. 

Barns  ft  Toney,  ot  Oklahoma  Olty,  for 
plaintiffs  in  error. 

E.  N.  Holland,  of  Goalcat^  for  defend- 
ants in  errw. 


HARRISON,  J.  This  action  waa  begim 
In  the  county  court  of  Goal  county  by  the 
Coalgate  State  Bank  against  W.  H.  Graham, 
W.  B.  Tate,  and  tbe  Central  Supply  Oom- 
pany  to  recover  a  balance  of  $438  and  In- 
terest due  on  a  $700  note  gtv&i  by  W.  H. 
Graham  to  said  bank.  Ndther  W.  B.  Tate 
nor  the  Central  Supply  Company  slgaed 
the  note,  nor  Is  there  any  evidence  that  ei- 
ther tbe  GenlTOl  Supply  Company  or  W. 
B.  Tate  liad  any  Imowledge  of  the  making 
of  said  note  or  of  the  acceptance  of  same  by 
the  hank,  until  after  this  suit  was  begun; 
but  W.  B.  Tate  and  the  Central  Supply  Com- 
pany were  made  defendants  In  the  case  lie- 
cause  It  wblb  all^^  in  the  bank's  petition 
that  Tate  was  a  sil«it  partner  of  Graham 
in  certain  well-drlUlj]^  contracts,  and  that 
the  Central  Snpply  Company  which  was 
owned  by  Graham  and  his  alleged  silent 
partner,  Tate,  was  organized  for  the  purpose 
of  covering  up  th^r  individual  assets  and 
preventing  their  creditors  from  enforcing 
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collections  against  the  individual  assets  of 
Tate  and  Graham,  and  further  alleging  that 
the  note  made  by  Graham  was  contracted  for 
tbe  use  of  himself  and  his  oodefendant, 
Tate. 

There  were  other  parties,  by  Interven- 
tion, whose  rights,  however,  are  immaterial 
to  a  determination  of  the  questions  present- 
ed here. 

Tate  filed  bis  separate  answer,  containing 
a  general  denial,  and  further  denying  any 
knowledge  of  the  execution  of  the  note  oi 
of  any  payments  made  thereon,  and  also  de- 
nying that  he  was  a  partner  of  W.  H.  Gra- 
ham In  the  wdl-drilling  contracts  and  that 
he  received  any  benefits  of  the  proceeds  ol 
said  note. 

The  Central  Supply  Comi>any  filed  its 
separate  answer,  similar  in  effect  to  that 
of  Tate's. 

At  tbe  time  of  filing  the  suit,  the  bank 
procured  an  attachment  against  certain  well- 
drilling  machinery  and  tools.  Tate,  as  pres- 
ident of  the  Central  Supply  Company,  filed 
motion  to  dissolve  the  attachment  on  tbe 
grounds  that  the  property  attached  <Ud  not 
belong  to  Graham,  but  belonged  to  the  Cen- 
tral Supply  Company.  Tate  also  filed  his 
Individual  motion  to  dissolve  the  attachment. 

Both  motions  were  overruled,  and  the 
case  was  tried  upon  the  Issues  formed  by 
the  lAeadings,  resulting  in  a  verdict  and 
judgment  In  favor  of  the  bank  for  the  bal- 
ance due  on  the  note  together  with  interest 
and  attorney's  fees.  E^om  such  judgment 
and  order  overruling  motion  for  new  trial, 
Tate  and  the  Central  Snpidy  Company  ap- 
pealed to  this  oourL 

There  api^ears  to  be  bnt  <me  queetlon  nec- 
essary to  determine,  via.,  the  suffldency  of 
the  evidence.  The  evidence  Is  not  set  out 
in  the  briefs,  at  least  as  fully  as  it  migiht 
have  been;  but  we  have  ezandned  the  rec- 
ord closely  and  carefully  and  have  been  un- 
able to  find  any  competent  testimony  sup- 
porting any  of  the  niaterial  allegations  of 
the  petition  that  Tate  was  a  dlent  Eiartner 
ot  Graham,  that  Tate  had  any  Interest  in 
the  note  or  received  any  benefit  from  the 
proceeds  of  tbe  mite,  or  that  Uie  bank  relied 
upon  Tate  or  the  Central  Supply  Company 
at  the  time  it  acc^ted  the  note  signed  by 
Graham,  nor  any  testimony  in  support  of  the 
allegations  that  the  Cen^l  Supply  Com- 
pany was  organized  as  a  corporation  for  the 
purpose  of  covering  up  the  Individual  assets 
of  Tate  and  Graham  and  thereby  defeating 
their  (Tedlton;  nor  is  there  any  evidence 
that  Tate  Individually  or  Jolntiy  with  Gra- 
ham had  any  creditors,  nor  any  evidence 
that  the  Central  Supply  Company  either 
as  a  corporation  or  jointiy  with  Graham 
had  any  creditors  or  any  joint  obligatimv 
vrlth  Graham.  On  the  other  hand,  Tsita 
testified  positively  that  he  was  not  Indl- 
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vldvally  Indebted  to  Qw  bank  In  any  mm 
and  never  bad  been,  and  as  itresldent  and 
manager  of  the  Central  Supply  Company  be 
testified  tbat  tbA  Central  SaK>ly  Company 
was  not  Indebted  to  tbe  bank  In  any  sum 
whatever  and  never  bad  been,  tbat  be  bad 
never  seen  tbe  note  or  beard  of  It  until  aft- 
er tbe  suit  was  brongbt ;  tbat  neitbra-  be  as 
an  Individual  nor  Uie  Ctentral  Supldy  Com- 
pany as  a  corporation  bad  received  any  of 
tbe  proceeds  of  the  $750  note ;  tbat  be  did 
not  know  wbetber  tbe  note  waa  given  as  an 
indebtedness  of  Mr.  Orabam  to  the  bank, 
and  knew  notlilng  abont  tbe  note  nntil  tbe 
snit  came  up.  He  testified  podtivdy  that 
tbe  property  attached  bdonged  to  tbe  Cen- 
tral Sopply  Company,  that  It  bad  been  leas- 
ed tbe  Cmtral  Supply  Company  under 
a  written  contract  to  Graham  at  ISO  per 
month,  and  tbat  Graham  was  using  said 
drilling  outfit  In  folfllllng  some  well-drilling 
oontracts  which  Orabam,  as  an  Individual, 
had  with  some  oil  oonq>anles,  and  that 
neither  Tate  nor  the  Central  Siqndy  Com- 
pany had  any  interest  In  Graham's  contracts 
with  the  oil  companies.  Tbe  lease  contract 
in  question  was  Introduced  in  evidence. 

Tate  testified  tbat  the  Central  Supply 
Company  was  not  organized  for  the  pur* 
pose  of  defrauding  bis  creditors  nor  Gra- 
ham's creditors,  nor  to  cover  up  bis  ^perty 
nor  Graham's  property,  and  Introduced  the 
articles  of  inoonioratlon  wbldi  show  tbat 
tbe  corporation  waa  organised  and  tbe  ar- 
tides  filed  with  the  Secretary  of  State  in 
February.  191S.  A  copy  of  the  note  sued 
upon  is  also  in  the  record,  showing  tbat  It 
was  executed  and  delivered  to  tbe  bank  and 
accepted  by  tbe  bank  on  January  1916.  al- 
most a  year  after  tbe  company  was  or- 
ganized. 

Then  Is  no  evidence  tbat  the  bank  relied 
nxmn  Tate  or  the  Central  Supply  Company 
when  it  accepted  the  note  tAgaeH  by  Gra- 
ham, nor  any.  evidence  that  Graham  repre- 
sented to  the  bank  that  he  bad  an  Interest 
in  tbe  Central  Supply  Company,  nor  that 
he  and  Tate  were  Jointly  Interested  In  the 
proceeds  Of  the  note,  or  that  ^ther  Tate 
or  the  Central  Supply  Company  would  re- 
ceive any  of  tbe  proceeds  of  the  note. 

Ur.  3.  G.  Loving,  cashier  of  tbe  bank,  who 
made  the  loan  and  accepted  tbe  note,  stated: 

"Mr.  Graham  made  an  application  for  the 
loan,  and  I  questioned  him  as  to  bow  he  wanted 
to  fix  the  note,  and  be  told  me  that  this  proper- 
ty belonged  to  him.  an^  that  he  would  give  me  a 
chattel  mortgage  on  it.  and  after  be  told  me  that, 
and  as  long  as  the  property  remained  here  in 
the  cotin^,  I  thought  it  woald  be  all  right,  and 
that  we  would  be  protected." 

This  Is  the  bank's  testimony  as  to  tbe  rep- 
resentations made  by  Graham  upon  which 
representations  the  bank  accepted  Graham's 
note.  Mr.  Ix>vlDg  admitted  also  upon  cross- 
examination  that   the   drilling  contracts 


wbldi  Graham  had  wiQi  oUter  on  o»n- 
panlee  were  in  the  bank  and  bad  been  as- 
signed by  Graham  to  the  bank  for  the  pur* 
pose^  as  Mr.  Loving  testified,  of  securing 
any  indebtedness  wbldi  Graham  might  have 
to  the  bank.  It  does  not  appear  that  Gra- 
ham had  any  other  Indebtedness  to  the  bank 
except  flie  mote  in  quesOmi,  and  Mr.  Loving 
admitted  tbat'sndi  aaslgnmento  of  drilling 
contracts  by  Graham  was  partly  the  reaaon 
why  he  did  not  take  a  chattel  mortage. 
Loving  further  admitted  that,  at  the  time 
the  note  was  signed  by  Graham  and  acc^- 
ed  by  the  bank.  Graham  had  on  deposit  In 
escrow  with  the  bank  $2,600,  which  amount 
bad  been  placed  In  escrow  with  tbe  bank  by 
the  oil  companies  with  their  drilling  con- 
tracts with  Graham,  and  tbat  Graham  as- 
signed his  equity  In  these  contracts  and  in 
tbe  t2,S00  deposit  to  the  bank. 

UndOT  the  evldoce  in  Qib  record,  aside 
from  tbe  po^tive  testimony  of  Tate,  tbe 
testimony  of  the  bank  Itself  clearly  refutes 
tbe  aUegatlons  In  the  petition  tbat  dther 
Tate  or  the  Central  Supidy  Company  were 
relied  upon  by  the  bank,  or  tbat  either  of 
them  received  any  benefits  from  tbe  pro- 
ceeds of  the  note,  or  fliat  tfther  of  ttiem 
had  any  knowledge  of  the  ezecutl<m  of  the 
note. 

Tbe  artldea  of  incorporation  disprove  tbe 
charge  that  the  corporation  was  organlxed 
for  the  purpose  of  defeating  Graham's  In- 
debtedness to  the  bank,  for  they  show  tbat 
tbe  corporation  was  organized  almost  a  year 
before  Graham  became  Indebted  to  the  bank, 
and  there  Is  no  evidence  that  either  Tate 
or  tbe  Central  Supply  Company  had  any 
knowledge  of  Graham*s  Indebtedness  to  tbe 
bank  until  after  snit  was  brought. 

There  was  ample  positive  testimony  tbat 
the  property  attached  belonged  to  the  Cen- 
tral Supply  Company  and  no  competent  evi- 
dence to  the  contrary. 

We  are  of  tbe  opinion  that  the  court  erred 
in  overruling  the  motion  to  dissolve  the  at- 
tachment  and  also  erred  in  refusing  to  set 
aside  tbe  verdict  and  grant  a  new  trial 
Aside  from  the  merest  insinuations  and  sus- 
picions for  which  no  reason  is  given,  there 
Is  absolutely  no  testimony  sustaining  the 
allegation  of  the  petition  to  the  effect  that 
Tate  was  a  silent  partner  and  that  the  com- 
pany had  been  organized  for  the  purpose 
of  defeating  Tate  and  Graham's  creditors. 

[1,21  In  such  a  case.  It  was  the  duty  of 
the  court  to  dtssoive  the  attachment  and  to 
set  aside  the  verdict  of  the  Jury  and  grant 
a  new  trial.  This  court  has  gone  as  far  as 
the  courts  of  last  resort  of  any  of  the  states 
in  recognition  of  the  rule  that  a  verdict 
found  upon  cooHictlog  testimony  will  not  be 
disturbed  where  there  Is  any  testimony  rea- 
sonably tending  to  support  such  verdict  and 
in  recognition  of  tbe  rule  that  the  province 
of  weighing  testimony  and  adjud^ng  tbe 
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credibtllfy  of  the  T^tnessai  btitongs  exclus- 
VrtSj  to  ibe  jury. 

Bat  while  It  has  followed  thie  rale  as  far 
as  possible  as  reason  and  Justice  will  per- 
mit, yet  In  so  doing  it  has  not  signified  tbat 
it  will  decline  to  reTe^  a  Ju^ment  tbat 
la  not  supported  by  any  evidraoe. 

In  E.  M.  Brash  Cigar  Co.  t.  Wilson,  82 
OkL  1S3,  121  FacL  228,  it  la  said: 

**A  verdict  or  judgmuit  on  the  facts  win  not 
be  diatorbed  by  this  court  U  tiiere  Is  any  evi- 
dence reasonab^  tending  to  support  same ;  bat. 
on  the  other  baad,  it  there  la  a  total  absence  at 
any  testimony  upon  whidi  a  Judgment  might 
reasonably  be  bastd,  such  Judgment  will  be  re- 
versed." 

See,  also,  Locke's  Estate,  Censor  t.  An- 
drew, 61  Or.  483.  123  Pac  47;  T.  S.  Reed 
Grocery  Co.  t.  Bfiller,  38  OtL  134,  128  Pac. 
271;  Conwill  Eldridge,  85  Okl.  687.  130 
Pac  912;  Cedar  Baplds  Nat  Bank  Ba- 
ahara,  88  Okl.  482.  135  Pac  1051;  Oty  of 
Duncan  t.  TidweU.  48  OkL  882,  150  Pac 
113. 

The  clanse  where  there  is  evidence  rea- 
sonably tending  to  snpport  a  verdict,  means, 
evidence  that  is  competent,  relevant,  and 
material,  and  whlcli  to  a  rational  and  Im- 
partial mind  naturally  leads  or  it  involun- 
tarily tends  to  lead  to  a  conclusion — to  a 
Terdict — ^for  wbidi  there  is  valid,  Just,  and 
snbstanttai  reason,  and  not  one  tliat  is  hueH 
upon  an  unfounded  suspicion  or  ia  the  re- 
sult of  a  mere  dilmerical  conjecture. 

The  verdict  herein  is  not  supported  by  any 
eempetent,  relevant  and  material  testimony. 

The  Judgment  is  Hierefore  reversed  and 
cause  remanded. 

(72  OU.  IW) 

McCLINTOCK  et  at  PARISH. 

(No.  8625.) 

(Supreme  CoDrt  of  Oklahoma.   AprU  24,  1919.) 

(SylUtbut  &v  the  Court.) 

1.  IifjtTNonoN  «=»245— Suit  on  Bond— Va- 

UDITT  OP  iNJtfNCTJOn— I>EFKNSB. 
l>efendaDt8  are  estopped  In  a  suit  on  an 
Injunction  bond  to  set  op  as  a  defense  tbat  the 
injunction  was  void  because  it  issued  prior  to 
the  issaance  and  service  of  summons  in  the 
action. 

2.  Injunction  ^=>129(2)  —  Motion  to  Dis- 
solve Injunction— Dismissal  of  Caubk. 

Where  the  only  relief  sought  in  an  action 
in  an  injunction,  the  court  has  jurisdiction,  up- 
on a  motion  to  dissolve  the  injunction,  to  dis- 
miss the  cause. 

8.  Tboveb  and  Contkbsion  —  "Gon- 

VEESION." 

"Conversion"  is  any  distinct  act  of  dominion 
wrongfully    exerted    over    another's  personal 
property  in  denial  of  or  inconsistent  with  his 
rights  therein. 
[Ed.  Note.— For  other  definitions,  see  Words 


and  Phrases,  Birst  and  Second  Series,  Conver< 

sion.] 

4.  IwjUNcnoN     <=»262(5)  —  Liabiutt  on 
Bond— Meabubs   of  Damages— Bestbain- 

XNQ  HABVKSTINO  CBOP. 
Where  M.,  by  injunction  wrongfully  is- 
sued, prevented  P.  from  harvesting  his  growing 
wheat,  and  cwverted  the  same  to  her  own  ose, 
the  measure  of  damages  (under  section  2875,  R. 
Ij.  1910,  the  action  prosecuted  with  reasonable 
diligence),  and  the  liability  on  the  bond,  was  the 
hi^est  market  value  of  the  wheat  at  any  time 
between  Uie  conversion  and  the  verdict. 

5.  iHjtmonoif  ^=9252(8)  —  Dissolution  of 
iNjuRcnoN— A-rroBRn's  Fees. 

Upon  evidence  of  services  rendered  by  plain- 
tiff's attorney  in  securing  a  diBS<duti<ai  of  an  in- 
jimction,  in  an  action  where  the  only  relief 
sought  waa  an  injunction  and  the  court  upon 
motion  to  dissolve  the  injunction  dismissed  the 
cause  of  action,  the  jury  was  authorized  to  fix 
$25  as  a  reasonable  sum  for  aoch  servicea 

8.  EVIOBNOB    €=9523   —  EhEFBBT  TlSTIIIOHT 

— Talub  of  Legal  Sebvices. 
BJzpert  testimony  as  to  the  value  of  legal 
services  rendered  is  not  necessary,  when  there 
is  eridence  of  the  services  rendered,  the  char- 
acter of  the  litigation,  and  results  obtained  suf- 
ficient to  form  a  basis  for  determining  the  value 
of  sndi  services. 


Error  from  District  Court,  Tillman  Comi- 
ty; Cham  Jones,  Judge. 

Action  by  Oarl  Parish  against  Mattle  Mc- 
Cllutock  and  others.  Judgment  for  plaln- 
titr,  and  defendants  bring  error.  Affirmed. 

Williams  A  Latch,  of  Frederick,  for  plain- 
tifb  in  error. 

Moonts  &  Davis,  of  Frederii^  for  de- 
fHidant  In  error. 

OWEIN,  J.  This  action  was  brought  by 
Carl  Parish  against  plaintiffs  In  error  on  an 
injunction  bond  executed  in  an  action  by 
Mattle  McCllntock  against  Parish  to  enjoin 
him  from  Interfering  with  ber  possession  of 
10  acres  of  growing  wheat  From  a  Judg* 
men't  in  favor  of  Parish  plaintiffs  in  error 
appeal. 

It  is  ui^ed  the  trial  court  erred:  (1).  In 
overruling  the  general  demurrer  to  plaintiffs* 
petition;  (2)  In  the  Instruction  as  to  the  meas- 
ure of  damages;  (3)  in  rendering  Judgment 
for  plaintiff  for  an  attorney's  fee  of  $25. 

It  appears  from  the  petition  and  exhibit 
attached  the  temporary  injuDction  was  dis- 
solved because  it  was  Issued  prior  to  the 
Issuance  and  service  of  summons.  It  is 
urged  the  court  was  without  Jurisdiction  to 
issue  an  Injunction  prior  to  issuance  and 
service  of  summons,  and  therefore  there 
could  be  no  liability  on  the  bond. 

[1  ]  The  general  rule  seems  to  be  the  want 
of  jurisdiction  of  the  court  or  officer  grant* 
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ing  the  loJoDctloD  constltntes  no  valid  de- 
fense to  an  action  upon  tlie  bond  or  to  tbe 
assessment  of  damages  after  tbe  dissolution 
of  the  Injunction.  14  R.  C.  L.  1 179 ;  High  on 
Injunctions,  8  1652;  \valton  t.  Devellng,  61 
111.  201;  Robertson  v.  Ejmlth,  129  Ind.  422, 
28  N.  E,  857,  15  U  B.  A.  273;  Adams  v.  OUve, 
57  Ala.  249. 

In  this  coonectioQ  it  Is  urged  tbe  petition 
failed  to  state  a  cause  of  action  for  the 
reason  it  appeared  the  temporary  Injunction 
was  dissolved  and  tbe  action  dismissed  with- 
out a  trial  on  tbe  merits.  The  argument  is 
that  the  court  was  without  Jurisdiction  to 
dismiss  tbe  action  on  a  motion  to  dissolve 
the  temporary  injunction,  and  In  support  of 
this  contention  the  cases  of  Reddlck  v.  W^b, 
6  Okl.  392,  50  Pac.  363,  and  Norrla  t.  City 
of  Lawton,  47  Okl.  213,  14S  Pac.  123.  are 
relied  upon.  In  Reddick  v.  Webb  It  was  held 
a  cause  of  action  was  not  stated  for  the 
reason  the  petition  failed  to  show  a  final 
disposition  of  the  entire  cause  or  proceeding 
Id  which  tbe  Injunction  bond  was  given. 
That  case  was  approved  and  the  rule  ad- 
hered to  in  the  case  of  Wilson  v.  Board  of 
CJommisslonera,  107  Pac  764,  where  It  was 
said: 

"It  must  appear  from  the  avermenti  of  the 
petition  that  it  bad  finally  been  decided  in  said 
sait  Uiat  tbe  injunction  oai^t  not  to  have  been 
granted." 

From  the  petitloa  and  exhibits  In  tlie  in- 
stant case  It  appears  tbe  Injimctlon  was 
dissolved  and  the  cause  finally  dismissed. 
In  tbe  case  of  Norrls  t.  Olty  of  Lawton  It 
was  held  error  to  dismiss  tbe  canse  of  action 
upon  dlssolntion  of  tbe  temporary  injunc- 
tion, without  affordli^  plaintiff  a  trial  on  tbe 
moita.  Bat  in  that  case  tlie  injunctloit  was 
ancillary  to  the  mabi  cause  of  action.  Tixe 
plalnUffs  there  a^ed  to  have  certain  paving 
contracts  and  assessments  annulled  and  can- 
celed, and  also  that  tbe  city  officials  be  en- 
joined from  certifying  sncb  assessmnits  or 
attempting  to  collect  same  against  plain- 
tiffs' lots. 

[2]  A  different  rule  prevails  where  no  re- 
lief Is  sought  other  than  thp  injunction. 
Where  the  only  relief  sought  in  a  bill  Is  an 
Injunction,  the  court  has  jurisdiction,  upon  a 
motion  to  dissolve  tbe  injunction,  to  dismiss 
the  bill.  22  Cyc.  949;  14  R.  a  Li  §  169; 
Goddard  v.  C.  &  N.  W.  Ry.  Co.,  202  111.  362, 
66  N.  E.  1066. 

[3,4]  Under  the  second  assignment,  it  Is 
urged,  tbe  action  being  upon  the  bond,  the 
measure  of  damages  was  the  value  of  the 
wheat  at  the  time  the  Injunction  issued, 
and  not  tbe  higbest  market  price  any  time 
between  tbe  conversion  of  the  wheat  by 
Mattle  McClintock  and  the  trial.  The  ques- 
tion of  ownership  of  the  wheat  was  sub- 
mitted to  the  jury,  and  the  Instructions 
comolalned  of  were  to  the  effect  that  if  tbe 


jury  found  tbe  wheat  belonged  to  Parish, 
and,  after  tbe  Injunction  wrongfully  issued, 
was  converted  by  Mattle  McClintock  to  ber 
own  use,  the  verdict  should  be  for  plaintiff 
for  the  highest  maraet  value  of  the  wheat 
between  the  time  of  tbe  conversion  and  tbe 
date  of  the  trial.  The  bond  was  conditioned 
to  pay  wtiatever  damages  Parish  might  sus- 
tain by  reason  of  the  Injunction.  He  was 
prevented  by  the  Injunction  from  harvesting 
the  wheat,  and  the  same  was  harvested  by 
Mattle  McClintock.  Conversion  is  any  dis- 
tinct act  of  dominion  wrongfully  exerted 
over  another's  personal  property  In  denial  of 
or  inconsistent  with  bis  rights  therein. 
SIvils  V.  Aidrldge,  162  Pac  19S.  Under  the 
provisions  of  tbe  statute  (section  2875,  R. 
L.  1910)  the  measure  of  damage  for  con- 
version of  property,  when  the  action  Is  pros- 
ecuted with  reasonable  diligence.  Is  tbe 
highest  market  value  of  the  property  at  any 
time  between  the  conversion  and  the  verdict 
Tbe  injunction  was  dissolved  and  that  action 
dismissed  December  1st,  and  this  action  be- 
gun December  21,  1014.  No  contention  is 
made  this  was  not  reasonable  diligence  and 
when  Mattle  McClintock  wrongfully  exerted 
dominion  over  the  wheat  In  denial  of  Parish's 
right,  she  was  guilty  of  conversion,  and  be- 
came liable  to  blm  for  the  highest  market 
price,  and  It  was  to  secure  this  damage  that 
tbe  bond  wax  executed.  Tberefwe  tbe  in- 
i^ctlons  were  proper. 

II.  I]  Under  tbe  temu  of  tbe  statute  die 
damages  may  Include  a  reasonable  attorney's 
fee.  ^nie  Jary  beard  tbe  evidence  as  to  the 
services  rendered  by  plaintiff's  attorney  tn 
the  injunction  action,  and  found  that  $25 
was  a  reasonable  sum  to  be  paid  for  that 
service. 

It  Is  urged  tbe  judgment  should  not  in- 
dude  this  Item  because  the  action  was  dis- 
missed on  motion  to  dissolve  tbe  Injunc- 
tion and  there  was  no  proof  as  to  the  rea- 
sonableness of  the  fee.  Authorities  are  dted 
to  the  effect  that  damages  on  account  of 
attorney's  fee  should  be  limited  to  such 
legal  services  as  are  necessary  to  procure 
a  dissolution  of  the  Injunction,  and  should 
not  Include  services  rendered  In  defending 
on  the  mertts.  This  rule  has  no  applica- 
tion, because  the  Injunction  was  the  only  re- 
lief sou^t  in  the  action  in  which  this  bond 
was  given,  and  the  service  rendered  was 
the  preparation  and  presentation  of  the 
motion  to  dissolve  the  temporary  Injunction. 
Tbe  fact  that  the  court  dismissed  tbe  action 
on  the  motion  to  dissolve  does  not  bring  the 
case  within  the  rule  urged. 

Either  party  might  have  offered  evidence 
of  attorneys  acquainted  with  the  customary 
charges  for  such  services.  But  evidence  of 
this  character  Is  not  necessary  when  there  in 
evidence  of  the  services  rendered,  the  char- 
acter of  the  litigation,  and  results  obtained 
sufficient  to  form  a  basis  for  determining  the 
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Tolue  of  the  service*.  Okla.  Ooal  Co.  v. 
Hays.  176  Pac.  931;  6  C.  J.  763;  Noftzger  v. 
Mottett,  63  Kan.  354,  65  Pac.  670.  It  is  not 
«>iit«iided  the  amoant  fixed  was  unreasoii- 
eble. 

From  an  examination  of  the  entire  record, 
we  are  of  the  opinion  that  substantial  Jus- 
tice was  donc^  and  that  no  revovible  error 

appears. 

The  judgment  of  the  lower  court  Is  there- 
fore affirmed. 

HARDT.  a  J.,  and  BAINBY.  PITOH- 
FOBD.  and  MiitmiLL,  concorrlog. 


(72  OkL 

DESKINS  et  aL  T.  ROGERS. 


(Na  9219.) 


(Snpreme  Court  ot  OUaboma.  April  29,  1919.) 

rSvZro&M  by  the  Court.) 

1,  Tbial  «s940<K1)— Gbiikbal  Fxkdinq— Shr- 

TKOT. 

A  creneral  finding  by  the  court  In  favor  of 
plaiodfl  is  equivaleot,  to  a  finding  of  each  spe- 
cial fact  necesaarj  to  Baitaln  the  Judgment  ren- 
dered. 

2.  ASVEU.  AHD  BasoB  «s»1009(4)— Eqttita- 
Bu  AonoH— Rxvnw  of  Bvidbnob. 

In  an  aetlim  of  an  equitable  natare  the 
Supreme  Court  will  ve^h  the  evidence,  and  wiU 
affirm  the  jodgment,  unless  the  same  la  against 
the  dear  weight  of  the  evidence^ 

8.  iNJtnTcnon  «=:»4S— Oontinuous  Tsespass 

TO  REALTT— AOSqiTATB  RSUEnT  AT  LAW. 

Where  a  trespasser  persists  in  trespassing 
apon  real  estate  in  the  possession  of  another, 
and  succeeds  in  obtaining  a  scrambling  posses- 
aioa  and  threatens  to  continue  bis  wrongful  in- 
vasion of  the  premises,  equity  will  restrain  such 
trespass,  althongh  the  trespasser  may  be  solvent 
and  finandally  able  to  respond  In  damages,  for 
in  such  cases  the  party  in  possession  haa  no 
adequate  remedy  at  law. 

4.  iNJimonoN   ^>S5(2)  —  Tbespass  upon 
Reaz.  Esta-eb— Title  of  PuiNnrF. 

In  an  actkm  to  enjoin  repeated  trespass 
upon  real  estate,  proof  of  prior  possession  by 
plaintiff  is  sufficient  to  entitle  him  to  relief 
until  the  right  to  possession  has  been  deter- 
mineda 


Error  from  XHstrict  Court.  Murray  Coun- 
ty; F.  B.  Swank,  Judge. 

Suit  for  Injunction  by  Hugh  Rogers 
against  H.  H.  DeaUna  and  others.  Tempo* 
rary  Injunction  made  permanent,  motion  for 
new  trial  denied,  and  defendants  bring  error. 
AfBrmed. 


Broadbent  &  Bawling,  of  Sulphur,  and 
Slgler  ft  Howard,  <Kt  Aidmore,  for  plalnUflfs 

In  error. 

Geo.  &f.  Nicholson,  of  Sulphur,  and  Led- 
better  &  Adama.  of  Ardmore,  for  defendant 
In  error. 

HABDT,  C.  J.  Defendant  In  error,  who 
will  be  designated  as  plaintiff,  filed  suit 
against  idalntiffs  In  error,  who  will  be  desig- 
nated as  defendants,  praying  an  Injunction, 
restraining  defendants  frtmi  trespassing  <» 
certain  lands.  Upon  filing  the  petition,  tem- 
porary injunction  was  Issued  without  notice. 
Ther^ter  defendants  filed  motion  to  vacate 
said  Injunction,  upon  the  hearing  of  whldi 
evldmce  was  Introduced.  At  the  conclusion 
ot  the  hearing  the  motion  to  dissolve  the  bi- 
juncdon  was  oTermled.  and  thereupon  the 
court  npon  motion  of  defendants  considered 
said  motion  as  an  answer  In  said  cause. 
Plaintiff  filed  reply  thereto;  and,  the  parties 
agreeing  that  the  court  should  treat  the 
hearing  as  final  upon  the  pleadings  thus 
made,  the  injunction  theretofore  issued  was 
made  permanent.  Motion  for  a  new  trial 
was  filed  and  overruled,  and  defendanta 
bring  the  case  to  this  court  for  review. 

[1]  Defendants  contend  that  the  evidence 
established  the  fact  that  tbey  were  In  posses- 
sion of  the  premises  at  the  time  the  Injunc- 
tion was  granted,  and  that  plaintiff  has  an 
adequate  remedy  at  law.  Necessarily  the 
ranrt  considered  .the  question  of  who  was  in 
IHWsesdon  at  the  time  its  jurisdiction  was  In- 
voked, and  the  general  finding  for  plaintiff 
was  equivalent  to  a  finding  of  each  special 
fact  necessary  to  sustain  the  judgment  ren- 
dered. Shawnee  lAfe  Ins.  Co.  v.  Watldus,  63 
Okl.  188,  156  Pac.  181.  Therefore  the  court 
must  have  found  that  plaintiff  was  In  pos- 
session at  the  time  suit  was  commenced  t>e- 
fore  he  would  have  issoed  an  injunction  re- 
straining defendants  from  interfering  with 
that  possession,  and  this  finding  Is  amply 
supported  by  the  evidence. 

[2]  It  ai^^ears  that  defendants*  employes 
were  living  at  a  raQdihoase  on  the  Hlndman 
I^ace,  adjoining  ttie  property  of  which  plain- 
tiff had  possessifHi;  that  plaintiff's  foreman 
lived  on  the  land  In  amtroversy,  of  which 
plaintiff  had  been  In  iiossesslcai  for  several 
years;  that  plaintiff  had  fenced  It  as  a  pas- 
ture with  gates  between  the  different  sub- 
divisions thereof,  so  that  his  stodE  could  go 
to  water;  that  at  Uie  time  ttf  the  first  tres- 
pass complained  of  plaintiff  was  In  exclusive 
possesdw  thereof,  and  had  a  number  ot 
horses  and  mules  thereon  when  d^endant 
turned  a  herd  (tf  cattle  Into  the  pasture  with 
plaintiff's  stock.  When  this  occurred  plain- 
tiff's foreman  and  onployfis  drove  defend- 
ants' cattle  out  of  the  pasture.  There  is 
some  evld^ce  to  show  this  was  not  done, 
but  all  the  evidence  shows  that  defendants' 
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Tight  to  tarn  Into  the  pasture  waa  disputed. 
The  evidence  justifies  a  finding  that  defend- 
ants  repeatedly  and  continuously  trespassed 
upon  plalntlfTB  pcesession,  but  at  no  time 
succeeded  In  ousting  plaintiff,  and  the  most 
that  can  be  said  was  that  defendants  by  their 
continuous  efforts  obtained  a  scrambling  pos- 
session of  a  portion  of  the  premises.  The 
judgment  of  the  court,  not  being  against  the 
clear  weight  of  the  evidence,  will  not  be  dis- 
turbed. 

[S,  4]  The  petition  was  not  fatally  defec- 
tive, in  that  It  did  not  allege  that  defendants 
were  Insolvent  Where,  as  here,  plaintiff 
was  In  possession,  the  mere  ftict  that  defend- 
ants who  trespass  upon  his  possession  may 
be  rich  and  the  plaintiff  poor  wlU  not  author- 
ize-defendants  to  take  the  law  into  their  own 
hands  and  by  force  wrest  possession  of  the 
^perty  from  plaintiff,  and  then  be  heard  to 
say  that  plaintiff  must  resort  to  an  action  for 
poesesaioD  for  every  trespass  committed ;  for 
In  such  situation  plaintiff  is  entitled  to  ap- 
peal to  a  court  of  equity  to  protect  his  pos- 
eesslon  by  Injunctive  relief,  without  regard 
*o  the  question  whether  defendant  is  Insol- 
vent or  not.  A  person  In  possession  ought 
not  to  be  harrassed  and  annoyed  by  being 
required  to  bring  a  new  suit  every  day  to 
oust  a  trespasser  from  possession  as  long  as 
he  persists  In  trespassing  upon  the  premises 
in  controversy,  for  the  day  has  passed  when 
a  wrongdoer  may  repeatedly  trespass  upon 
real  estate  In  the  possession  of  another  and 
threaten  to  continue  indefinitely  such  wrong- 
ful acts,  and  not  feel  the  restraining  hand  of 
equity  simply  because  be  may  be  financially 
able  to  make  reparation  at  the  end  of  nu- 
merous lawsuits  for  the  wrong  committed  ac- 
cording to  the  measure  of  damages  which 
the  rules  of  law  prescribe.  Under  sucb  dr- 
cnmstaaces,  the  party  in  possession  bas  no 
adequate  remedy  at  law.  It  may  be  true 
that  for  a  single  act  or  a  single  trespass  the 
award  will  afford  adequate  relief,  but  where 
r^ietltlons  thereof  are  threatened  and  the 
Injuries  which  follow  such  trespass  are  Irrep- 
arable, injunction  will  ordinarily  issue.  1 
Joyce  on  Injunc.  S  5  Pom.  Eq.  Jur.  p. 

829.  I  492;  22  Cyc.  836;  14  R.  C.  L.  |  158, 
p.  457;  O'Brien  v.  Murphy,  189  Mass.  353, 
75  N.  E.  700:  Edwards  v.  Haeger,  180  III.  99, 
54  N.  E.  176;  CoUtton  v.  Oxborough,  86 
Minn.  361,  90  N.  W.  793 ;  Baldwin  v.  Fisher 
et  al.,  110  Minn.  186, 124  N.  W.  1094 ;  Cobb  v. 
Ati.  Const  Line  R.  Co.,  172  N.  C.  58,  89  S.  E. 
807;  Moore  &  Co.  v.  Daugherty  et  al.,  146 
tin.  176,  91  S.  E.  14;  Metropolitan  Land  Co. 
V.  Manning,  98  Mo.  App.  248,  71  S.  W.  696. 

In  a  suit  to  enjoin  trespassers  upon  plaln- 
tlETs  possession  of  real  estate,  prior  posses- 
sion of  the  premises  by  plaintiff  furnishes 
prima  facie  evidence,  and  affords  sufficient 
strength  to  plaintiff's  evidence  to  entitle 
him  to  relief  against  a  trespasser  until  the 
right  to  possession  can  be  determined.  22 
Cyc.  826;  Burnett  T.  Sapulpa,  159  Pac  860; 


Murphy  v.  Fitch,  35  OkL  364,  130  Pac.  298; 
Glasco  V.  School  Dlst  No.  22,  HcLaln  Coun- 
ty, 24  Okl.  236,  103  Pac.  687;  CoUler  et  aL 
V.  Bartlett,  175  Pac.  247. 

It  is  ui^ed  there  Is  no  evidence  showing 
that  plaintiff  suffered  Irreparable  Injury,  and 
Insisted  that  plaintlfTs  only  Injury  would  be 
15  cents  i»er  acre  for  the  grass  upon  said 
premises.  Plaintiff  owned  a  targe  number 
of  cattle  In  Texas,  which  he  contemplated 
moving  to  the  premises  to  pasture  because  of 
the  drouglit  In  Texaa.  The  argument  of  de- 
fendaats  simply  amounted  to  this,  that  plain- 
tiff should  have  sold  bis  cattle  at  whatever 
price  he  could  get,  and  have  given  up  his 
business  altogether,  in  order  that  defendants 
might  forcibly  oust  him  from  possession  of 
the  pasture  and  appropriate  same  to  their 
own  use.  The  estimate  of  15  cents  per  acre 
for  the  grass  falls  to  take  Into  consideratl<m 
the  damage  which  plaintiff  would  suffer  by 
reason  of  his  cattle  being  kept  In  Western 
Texas  without  grass  or  water,  or  the  benefits 
that  he  would  obtain  1^  pasturing  his  cattle 
upon  the  premises,  and  the  «ihanced  value 
that  would  accrue  to  him  by  reason  thereof. 
Plaintiff  could  only  use  the  grass  by  pastur- 
ing his  stock  thereon,  and  the  benefits  there- 
by obtained  would  only  be  manifested  In  the 
Improved  condition  of  his  herds.  Again,  the 
defendant's  trespasses  were  continuous,  and 
the  vexation  and  annoyance  of  repeated  liti- 
gation could  not  be  adequately  measured. 
\Vhlle  the  damages  fiowlng  from  one  act  of 
trespass  might  be  inconsiderable,  yet  when 
they  are  oontinuonsly  occurring,  equity  will 
Interfere  and  grant  relief,  otherwise  the  in- 
jured party  will  be  practically  without  re- 
dress, and  the  failure  of  equity  to  restrain 
the  wrongdoer  would  tend  to  encourage  re- 
pented trespasses.  Central  Ore.  Irr.  Co.  v. 
Whlted,  76  Or.  255,  142  Pac  779,  146  Pac. 
815 ;  Barboro  et  al.  v.  Boyle  et  al.,  119  Ark. 
377,  178  S.  W.  378;  Carter  T.  Warner,  2 
Neb.  Unof.  688,  89  N.  W.  747. 

It  ia  not  enough  that  there  la  a  remedy  at 
law.  It  must  be  plain  and  adequate,  or,  as 
sometimes  stated.  It  must  be  as  practical  and 
efficient  to  the  ends  of  justice  and  Its  proper 
administration  as  the  remedy  In  equity. 
Barnes  v.  Newton,  5  OkL  435,  48  Pac  190, 
49  Pac.  1074;  Boyces,  Ex'r,  v.  Grundy,  3 
Pet.  210,  7  L.  Ed.  655;  Watsott  t.  Suther- 
land, 5  Wall.  74,  18  L.  Ed.  680. 

How  could  plaintiff  be  compensated  at  law 
for  the  injuries  he  would  suffer  should  the 
wrongs  of  which  he  complains  be  continued. 
The  law  affords  no  adequate  remedy  by 
which  to  take  into  consideration  and  measure 
the  value  of  the  anni^ance  and  inconvenience 
which  plaintiff  would  suffer  In  addition  to 
the  monetary  damage  sustained  by  him.  Be- 
sides, the  value  of  the  improved  condition  of 
his  herds  which  would  OHne  by  reason  of  the 
use  of  the  grass  and  water  cannot  be  ac- 
curately estimated.  In  other  words,  a  fail- 
ure of  business  prospects  ia  too  todeflnlte  ta 
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t)e  measured  and  compensated  in  an  action 
ftt  law,  and  where  an  act  Is  abont  to 'be  com- 
mitted, tlie  result  of  wblch  would  be  to  cnr- 
tail  or  destroy  a  portion  of  the  business  In 
which  a  person  is  engaged,  a  court  of  equity 
arrests  the  proceedings,  brings  the  parties 
before  It.  hears  their  allegations  and  proof, 
and  awards  such  relief  as  will  preserve  and 
protect  the  respectlTe  rights  of  the  parties 
BO  as  to  avoid  a  slttiatlon  where  relief  could 
not  be  had  at  law. 
The  Judgment  ia  afllrmed. 

BAINRT,  PITCHFORD,  HABBISON,  and 
JOHNSON,  JJ.,  cottcnr. 


(74  okL  an) 

MASSACHUSETTS  BONDING  ft  INS.  CO. 
V.  VANCE.   (No.  9042.) 

(Sapreme  Court  of  Oklahoma.  Jane  25,  1918. 
Rehearing  Denied  Aug.  27,  1918.  Amended 
Petition  tor  Rehearing  Denied  May  27.  1819.) 

(Bj/lloJmt  by  <fte  Court) 

1.  Insurance  «=»131(1)— Paboi.  Insdbakcc— 
Vali  Dmr— Statute. 

Pared  insurance,  comprehending  tte  snbject 
of  insurance,  the  time  when  the  risk  attaches 
and  ends,  the  amount  of  indemnity,  the  parties, 
and  the  premium,  contains  all  the  elements  es- 
sential to  a  binding  contract  of  insurance,  and 
is  enforceable. 

2.  Pbxitcipai.  and  A'obrt  4»24,  124(1)— Ap- 
peal AND  EteBOm  ^s>1002  —  AoKMCT  —  Ex- 
tent OP  AurnOBITT— QVBSTXON  FOB  XuBT. 

On  the  trial  of  a  case,  where  the  authority 
of  an  agent  to  bind  his  principal  Is  made  an  is- 
sue by  the  plf^dings,  and  where  there  Is  any 

'Competent  evidence  bearing  upon  the  issue  of 
agency  and  the  extent  of  the  authority  of  such 
agent,  and  the  evidence  thereon  Is  conSictioK. 
the  issue  as  to  such  agency  and  the  extent  of  his 
authority  are  questions  to  be  dptermined  by  the 
jury  under  appropriate  mstructions,  and  its 
finding  thereon  will  not  be  disturbed  on  appeal. 

3.  Attobnet  and  Client  *=>98,  101(1)  — 
PowEB  OF  Attorney  — Compbomise  —  Ten- 

DBB. 

An  attorney,  who  Is  employed  to  institute 
and  prosecute  a  suit,  has  no  implied  authority 
to  make  a  compromise  or  settlement,  or  to  re- 
ceive a  tender. 

4.  Estoppel  «=>92(2)— Contbact— RriENTioN 
.  OP  Benefits. 

For  the  purpose  of  defeating  liability,  a  par- 
ty will  not  he  heard  to  say  he  never  made  a 
contract,  and,  inconsistent  with  such  asswtion, 
retain  the  benefits  flowing  from  the  alleged 
transaction. 

Commlsslmiers'  Opinion,  DlvliUon  No.  3. 
Error  from  District  Court,  Payne  County; 
James  B.  Gnlllson,  Judge. 

Action  hy  Ollie  B.  Vauce  againat  t3ie  Hao- 


sachusetts  Bonding  &  Insurance  Company. 
Judgment  for  plaintiff,  motion  for  new  trial 
overruled,  and  deifaidaDt  brings  error.  Af- 
flrmed. 

P.  D.  Mitchell,  of  Ouahing,  and  Gbaa.  B. 
Mills,  of  Yale,  tot  plaintiff  in  error. .  Walter 
Mathews,  of  Gashing,  for  defebdant  In  eirror. 

SPRINGER,  a  In  this  opinion  the  plain- 
tiff in  error  will  be  refeixed  to  as  the  com- 
pany, and  the  defendant  In  error  will  be  re- 
ferred to  as  the  insured.  This  action  was- 
ctHomenced  in  t2ie  district  court  of  Payne 
county.  Okl.,  by  Hie  insured,  to  recover  $8,000 
upon  a  parol  contract  of  insurance. 

In  the  petition  filed  In  this  case  It  is  al- 
leged; That  on  the  lOth  day  bt  August,  1915, 
E.  Evans  was  the  agent  of  the  company,  and 
bad  authority  to  solicit  and  enter  Into  con- 
tracts of  Insurance  against  accidents  or  In- 
Jury,  which  would  bind  the  company  for  the 
payment  of  the  amount  agreed  upon  in  event 
accident  or  injury  intervened  during  the  life 
of  the  Insured.  That  on  the  19tb  day  of 
August,  1915,  the  insured,  being  a  pipe  line 
constructor  by  occupation,  entered  into  a 
parol  contract  of  insurance  with  the  com- 
pany, through  Its  said  agent,  E.  Evans,  at 
Cusliing,  OkL,  whereby  the  company  agreed 
to  indemnify  the  Insured  against  the  effects 
of  Injury  resulting  from  accidental  means 
which  would  prevent  him  from  pursuing  his 
occupation,  or  a  similar  occupation,  should 
such  injury  be  recdved  prior  to  the  1st  day 
of  October,  1915,  by  paying  the  insured  the 
sum  of  $3,600,  should  the  Injury  disable  him 
from  pursuing  his  occupation  for  a  period  of 
five  years  or  longer,  or,  In  event  the  injury 
dLsabled  him  from  pursuing  such  occupation 
for  less  than  five  years,  the  company  should 
pay  the  Insured  Uie  sum  of  $60  per  month 
during  the  time  of  his  disability.  That  as  a 
consideration  for  the  indemnity  against  in- 
jury to  the  Insured  he  paid  the  company 
the  sum  of  $530  as  reward  or  premium  for 
such  Indemnity,  and  which  should  extend 
from  and  Including  the  19th  day  of  August, 
1915,  up  to  the  1st  day  of  October  of  that 
year.  The  petition  further  alleges  that  on 
the  21st  day  of  August,  1915,  while  the  In- 
sured was  pursuing  his  occupation,  he  was 
accidentally  Injured,  which  resulted  In  the 
permanent  loss  of  his  right  arm. 

To  thla  petition  the  company  interposed  a 
general  demurrer,  which  was  presented  to  the 
court  and  overruled,  and  exceptions  saved. 
The  company  then  filed  an  answer.  In  which 
It  Is  denied  that  E.  Evans  was  the  agent  of 
the  company,  having  authority  to  enter  into 
contracts  of  insurance,  as  alleged  and  set 
forth  iu  the  petition,  and  further  denying  that 
any  such  contract  of  Insurance  was  ever 
made,  and  In  the  answer  it  Is  afi3rmatively 
alleged  that  on  the  19th  day  of  August,  1915, 
the  Insured  made  an  appllcaticKi  to  the  com< 
pany  upon  Its  regular  printed  form  of  appU- 
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c&tloiu  for  a  policy  of  accident  Insnranccv 
to  begin  at  noon  m  the  dabs  of  tbe  policy  to 
be  Issued  by  the  company  In  pnrsnance  to  ttae 
ain>Ucatloa,  and  that  In  said  application,  and 
as  a  pan  and  parcel  of  tbe  same,  tbere  was 
contained  the  fbllowlng  stipnlation  and 
agreemeDt: 

"1  anderstand  and  agree  that  I  have  made  tbe 
foTegoing  statements  as  reiveseotadotis  to  in- 
duce the  issue  of  the  policy,  and  to  that  end  I 
agree  that,  if  any  one  or  more  of  them  be  false, 
all  right  to  recover  nnder  said  policy  shall  be 
-  forfeited  to  the'  company,  if  sacb  false  state- 
mente  were  made  with  the  actual  intent  to  de- 
ceive, or  if  it  materially  affects  either  the  ac- 
ceptance of  tbe  risk  or  tbe  hazard  assumed  by 
the  company;  that  the  inanrance  hereby  ap- 
plied for  will  not  be  in  force  until  the  delivery 
of  tbe  policy  to  me  while  I  am  in  good  health 
end  free  from  all  injury;  and  that  tbe  agents 
or  solicitors  of  the  company  are  not  authorized 
to  extend  credit  or  waive  or  modify  any  of  the 
terms  hereof.  I  agree  to  pay  the  advance  pre- 
mium of  three  and  48/100  dollars  before  the  let 
day  of  each  month  without  notice." 

It  is  further  alleged  !□  tbe  answer  tbat  oc 
the  19tli  day  of  August,  1915,  the  application 
was  mailed  to  tbe  company  from  Gushing, 
Oki.,  to  a  brandi  <^ce  at  Saginaw,  Midi.; 
tbat  the  policy  to  be  Issued  in  pursuance  to 
the  application  was  a  borne  offloe  policy,  and 
tbat  the  home  office  alone  had  authority  to 
Issue  policies  and  enter  Into  Insurance  con- 
tracts :  that  upon  receipt  of  the  application 
at  the  branch  office  at  Saginaw,  Mich.,  It 
was  discovered  that  a  mlstalie  as  to  the  oc- 
cupation of  the  Insured  bad  been  made  in  tbe 
application,  and  the  same  was  returned  to 
Cuslilng.  Okl.,  for  the  purpose  of  procuring  a 
correction  of  the  mistake,  and  that  said  ap- 
plication was  destroyed  and  a  new  one  was 
made  and  forwarded  to  the  home  office ;  and 
tbat  in  pursuance  thereof  a  policy  was  issued 
on  the  26th  day  of  August,  1915,  whldi  con- 
tained the  provision  that  said  policy  should 
be  null  and  void,  unless  delivered  to  the  In- 
sured while  he  was  In  good  health  and  unin- 
jured. 

To  the  answer  the  insured  filed  a  verified 
rc^ly,  in  which  he  spedfically  denies  that  he 
slgtied  the  application  aaell^ed  and  set  fortb 
in  the  answer,  and  dmies  spedflcally  that  he 
erer  signed  but  one  ai^lication.  and  d«iied 
that  the  applicatfan  be  signed  oa  the  19tb 
day  of  August,  1915,  contained  tbe  provisiwi 
set  fortb  In  the  answer,  and  doiles  spedfical- 
ly  that  tbe  application  be  signed  contained  a 
mistake  as  to  bis  occnpatlon,  and  Bpedflcally 
denies  that  the  policy  was  ever  d^vered  to 
him  as  allc^^  and  set  forth,  in  ttw  answer. 
And  the  reply  rtiteratea  Om  allegations  of 
the  petition,  the  receipt  of  the  premltim,  and 
retention  thereof  by  ttie  insured,  and  other 
facts  constitnting  estoivel  and  waiver  by  the 
insured  to  deny  the  contract  whldi  he  alleges 
was  made. 

The  case  was  tried  to  tbe  court  and  jury 
at  the  May,  1916,  term.  In  Payne  county,  OkL, 
and  the  jury  returned  a  verdict  In  favw  of 


tbe  Insured  tor  the  full  sum  of  f3,600.  Id 
due  time  a  motion  for  a  new  trial  was  filed 
and  presented  to  the  court,  which  was  over- 
ruled and  denied,  and  exception  saved,  and 
tbe  case  is  now  prop^Iy  before  this  court 
for  review. 

[1]  The  first  question  presented  for  the 
consideration  of  this  court  Is  the  contentlou 
of  tbe  company  tbat  the  petition  did  not 
state  facts  sufflclmt  to  constitute  a  cause  of 
actioci,  for  the  facts  therein  alleged  ara 
against  the  plain  Cfunmands  of  the  statutory 
law  of  this  state  and  against  the  policy  of 
the  law.  The  precise  question  here  presmt- 
ed  involves  the  validity  of  a  parol  contract 
of  insurance.  Tbe  origin  ot  insurance  is 
wrapped  in  the  (rtMcnrity  of  the  past  to  sndi 
an  extent  that  an  examinatloo  of  the  most 
learned  anthors  ap«i  this  subject  leaves  <me 
In  doubt  as  to  its  true  origin.  Some  of  the 
authors  contend  that  insurance  was  known 
to  and  practiced  by  the  ancients.  stlU  otb«s 
contend  tbat  It  bad  its  origin  daring  the 
days  of  the  Roman  republic,  and  still  others 
contend  that  It  bad  ItB  Inception  In  the  ne- 
cessities of  maritime  commerce,  and  the 
risks  and  hazards  consequrat  upon  it.  Wblle 
we  may  not  be  able  to  trace  to  a  definite 
source  the  InventlcHi  of  insurance,  we  know 
that  it  was  practiced  in  various  fmms  down 
through  the  ages  and  in  almost  all  forms  of 
human  actlvl^,  and  did  not  need  to  be  In 
any  particular  form,  so  long  as  It  ^bodied 
all  the  elements  at  an  enforceable  contract, 
imtn  it  became  more  modendzed  in  the 
twelfth  cratury,  when  written  contracts  or 
pcdldes  of  insurance  first  made  their  aH»ear- 
ante  ammg  tlie  suerdiajits  in  Northern  Italy. 
Insurance  had  Its  origin  in  the  necesel^  of 
commerce,  and  has  expanded  with  its  prog- 
ress and  ftdlitated  Itself  to  tbe  wants  and 
needs  of  an  advandng  drillzation,  and  has 
been  extended  into  every  field  of  human  en- 
deavor, protecting  all  forms  of  commerce, 
agriculture^  and  life.  Wherever  danger  Is 
apprehended  or  protection  required,  it  holds 
out  its  fostering  baud  and  promises  IndMn- 
nity.  This  is  the  principle  that  underlies  tbe 
contract,  and  It  can  never,  without  viola- 
tion to  Its  true  spirit  and  intent,  be  made 
by  the  Insured  a  source  of  profit;  Its  sale 
aim  being  to  protect  against  loss,  damage; 
or  injury. 

Much  doubt  and  uncertainty  regarding  the 
precise  question  here  presented  seems  to 
have  at  one  time  existed  among  the  courts 
and  text-writers  upon  this  Important  subject, 
which  led  to  a  riot  of  confusions  in  tbe  deci- 
sions of  courts  of  last  resort,  and  text-writ- 
ers as  well.  This  question  first  came  before 
the  Supreme  Court  of  the  state  of  Missouri 
In  the  case  of  Hennlng  v.  United  States 
Ins.  CO.,  47  Mo.  425,  4  Am.  Rep.  332,  and 
Justice  Wagner,  dellvwing  the  <9lnion  of 
the  court;  held: 
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"At  common  law  there  is  nothfac  abacdntely 
reqnirinff  that  the  cMtract  shonld  be  In  writing.'* 

And  after  stating  that  there  was  such  coa- 
fufiloD  and  disagreement  In  the  hocks  as  to 
the  power  of  Insurance  companies  to  make 
contracts  of  Insurance  by  parol,  and  after 
reriewlng  a  number  of  the  leading  cases  up- 
on the  subject,  and  construing  the  act  of 
that  state  Incoriwrating  the  defoidant  com- 
pany, it  was  declared  that  "all  the  condi- 
tions of  the  policies  Issued  by  said  company 
shall  be  printed  or  written  on  the  face  there- 
of," and  that  authority  had  been  giv^  the 
company  to  make  by-laws,  one  of  which  re- 
quired the  president  to  sign  all  policies  or 
contracts  by  which  the  company  was  to  be 
bound,  and  another  required  every  proposal 
of  Insurance  to  be  by  written  appUcati<m, 
signed  by  the  applicant  or  his  agent,  and 
held: 

**That  by  virtue  of  the  act  of  Incorporation 
and  the  by-laws  referred  to  there  could  tw  no 
original  and  binding  contract  by  parol." 

A  learned  writer  (1  Duer  on  Insurance, 
60),  writing  upon  this  Interesting  subject, 
uses  this  language: 

"Indeed,  it  may  be  wdl  doubted  whether  an 
action  upon  a  contract  merely  oral  would  be 
now  sustained,  ilsee  the  usace  of  written  ocm- 
tracts  have  bccMne  bo  ancient  and  so  nnlversal 
in  their  use  that  it  may  be  considered  to  have 
acquired  the  force  of  law." 

The  view  laid  down  by  this  author  was 
adopted  by  the  Supreme  Court  of  the  state 
of  Ohio  In  the  case  of  Cockerlll  t.  Conn. 
Mat  Ids.  Co,  16  Ohio,  148,  as  wdl  upon 
the  ground  also  of  oniversal  usage  and  the 
authority  of  the  books,  as  upon  the  ground 
that  the  charter  required  the  policy  to  be  in 
writing— the  precise  question  there  present 
ed  being  whether  a  policy,  which  bad  become 
void  by  the  sale  of  the  property  Insured, 
could  be  revived  by  parol  agreement.  But 
after  a  careful  examination  of  this  author- 
ly  we  are  conclusively  led  to  the  copvictlon 
that  it  is  not  sui^rted  upon  either  ground 
by  the  authorities,  and,  Indeed,  it  is  no  l(mger 
an  authority  In  the  state  of  Ohio;  It  being 
overruled  in  the  case  of  Dayton  Ins.  Co.  v. 
Kelly,  24  Ohio  St  345,  15  Am  Eep.  612. 

The  question  was  again  presented  to  the 
Supreme  Court  of  the  state  of  Missouri  In 
■the  case  of  Balle  v.  St  Joseph  Fire  &  Marine 
Ins.  Co.,  73  Mo.  371,  and  after  going  ex- 
haustively Into  the  decisions  of  that  state, 
and  as  well  the  various  text-writers  upon 
the  subject,  the  Hennlng  Case  was  overrul- 
ed, and  In  the  body  of  the  opinion  It  Is  said: 

"It  must  now  be  considered  as  the  well-settled 
doctrine  by  the  nearly  universal  concurrence  of 
the  aathorities  that  oral  agreements  of  insurance 
are  enforceable,  although  the  charter  of  the 
company  contains  similar  provisions  to  those 
contained  in  chapter  67,  supra.  The  principle 
underlying  these  dedsions  is  this:  That  the  right 
to  make  contracts  of  insurance,  like  any  other 


right  of  contracting,  exists  as  at  common  law, 
unless  prohibited  by  statute;  that  the  contract 
of  insurance  having  its  origin  in  mercantile  law 
and  usage,  the  distinction  which  denies  the 
power  to  enter  into  such  a  contract,  except  in 
particular  modes  and  forms,  is  without  founda- 
tion, and  repugnant  to  and  inconsistent  with 
that  general  capadty  of  contracting,  which  the 
common  law  concedes  to  every  person  ordinarily 
competent  to  enter  into  binding  engagements; 
that  the  provisions  of  the  charter  of  a  company 
that  they  shall  have  the  right  to  make  contracts 
of  insurance  by  the  signature  of  a  president, 
etc.,  ere  regarded  by  the  courts  as  merely  en- 
abling and  not  restrictive  of  the  general  power 
to  effect  contracts  in  any  other  mode  not  un- 
lawful, dictated  by  convenience;  and  that  *tlie 
distinction  between  a  contract  to  insure  or  to 
issue  a  ];>oIicy  of  Insurance  and  the  policy  itself 
is  obvious,  and  constantly  recognized  by  the 
coarts.'  May  on  Insurance,  pars.  14.  22,  23, 
128 ;  Kelly  v.  Commonwealth  Ins.  Co.,  10  Bosw. 
(N.  T.)  82;  Sanborn  v.  Kreman'a  Ins.  Co.,  16 
Gray  (Mass.)  448  [77  Am.  Dec.  419];  First 
Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  19 
N.  Y.  806;  Belief  Fire  Ins.  Co.  v.  Shaw,  94 
U.  S.  S74  [24  L.  E».  291];  New  Enghind.  etc.. 
Fire  &  Marine  Ins.  Co.  t.  Robhisan,  26  Ind. 
536.  •  • 

In  construing  Uie  act  by  which  the  In- 
aurance  company  was  Incorporated  within 
the  state  of  Missouri,  the  court  uses  this  lan- 
guage: 

"Besides  that  section  8,  snpra,  requiring  the 
signature  of  the  president,  etc.,  uses  no  prohibi- 
tory words— relates  not  to  agreements  to  insure, 
but  only  to  policies  when  completed  and  ready 
for  official  signature." 

In  1906  this  question  was  again  presented 
to  the  Supreme  Court  of  the  state  of  Mis- 
souri, In  the  case  of  King  v.  Phoenix  In& 
Ca  of  Brooklyn,  N.  T.,  105  Mo.  290,  02  S. 
W.  892,  113  Am.  St  Bep.  678,  6  Ann.  Cas. 
618.  Justice  Marshall,  delivering  the  opinion 
of  the  court,  after  going  exhaustively  in- 
to the  subject,  and  citing  many  courts  and 
text-writers  in  support  of  the  later  rule  laid 
down  by  that  court,  and  quoting  with  ap- 
proval from  the  Balle  Case,  went  further 
than  that  court  had  over  previously  gone, 
and  held: 

"That  unless  prohibited  by  statute,  a  corpora- 
tion has  all  the  rights  of  contracting  under  the 
common  law,  that  an  individual  has." 

And  further -held: 

"That  the  correct  doctrine  annonnced  by  the 
great  weUrht  of  authori^  is  that  parol  contracts 
of  insurance  are  valid,  unless  expressly  prohib- 
ited by  statute.  The  rule  thus  announced  in  this 
state  is  in  harmony  with  and  amply  supported 
by  the  great  weight  of  modem  authority."  lOo 
Mo.  290,  92  S.  W.  892,  118  Am.  St  Rep.  678, 
6  Ann.  Cas.  618. 

The  Talldlty  of  a  ponri  contract  of  Insur- 
ance  was  presented  to  the  Supreme  Court  of 
the  state  ot  lUlnols  in  the  case  of  Fireman's 
ha.  Co.  y.  Kuessner,  161  HI.  275,  4S  N. 
540,  wherein  It  Is  held: 
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Tbt  mere  bict  tiiat  ■  company  ta  authorized 
by  its  charter  to  make  cootracta  of  insursnce  in 
writing  or  empowered  to  issue  written  poUciea 
does  not  invalidate  such  contracts  when  made 
orally,  or  alter  the  common-law  principle  that 
oral  contracts  of  insurance  are  valid. 

Tbe  eDforceabllltr  of  a  parol  contract  ot 
Insurance  was  questioned  In  the  case  of  Se* 
cnrtty  Fire  Ins.  Co.  of  N.  Y.  t.  Ky.  Fire  ft 
Marine  Ins.  Go.  In  the  Supreme  Court  of  the 
state  of  Eentucfcy*  7  Bush,  81,  8  Am.  tiep. 
301.  In  the  snmmer  of  the  year  1861.  Mo- 
S^rran  Manlfee  ft  Co..  owning  a  largg  quan- 
tity of  cotton  purchased  In  Oecvgla  tor  re- 
lease In  New  Toric.  to  be  shliq^  from  Co- 
lumbus to  Appaladilcola,  Fla.,  and  to  be 
thence  shipped  In  the  Mary  lacretia  and 
'  Metropolis  ships  to  the  dty  of  New  York, 
procured  from  the  appellee  an  oral  contract 
for  Insurance  against  the  perils  of  navlga- 
tlon,  whldi  the  axoellant  reinsured  to  appel- 
lee, and  to  fill  up  the  uninsured  gap  between 
the  landing  and  transshipment  of  the  cotton 
at  Aranlachlcola,  the  owners  also  Obtained 
from  the  appellee  on  the  10th  day  of  October. 
1866.  an  oral  ctmtract  tor  Insurance  against 
fire  risks.  On  a  suit  to  oifbrce  the  parol  con- 
tract of  Insurance  thns  entered  Into  the  Su- 
preme Court  of  the  state  of  Kentut^  held : 

-  "An  oral  contract  to  issue  a  policy  of  Insur- 
ance is  binding  and  may  be  spedGcally  enforced, 
or  the  conrt  may  award  damages  the  same  as 
In  an  action  on  an  executed  poUcy.  A  proridon 
in  a  company's  charter  requiring  that  'all  pol- 
icies and  contracts  of  insurance  •  «  *  shall 
be  sutMcribed  by  the  president*  relates  only  to 
executed  insurances,  and  does  not  abridge  the 
common-law  right  to  make  an  oral  executory 
contract  for  insurance." 

This  question  was  brought  to  ttie  attmtlon 
ot  the  Supreme  Court  c€  tbe  United  States 
for  its  dlqKMitloD  In  the  case  of  Com.  Uut 
Marine  Ins.  Co.  t.  Union  Mnt  Ina.  Cou  of 
N.  1^  19  How.  818,  15  L.  Ed.  636,  and  was 
argued  January  22.  1867,  decided  February 
17,  1857.  The  question  there  Involved  was 
In  equity  to  compel  the  specific  poformance 
of  a  contract  to  make  reinsurance  on  the 
ship  Great  BepubUc;  Tbe  case  originated  in 
the  Circuit  Court  of  the  United  SUtes  for 
the  IHstrict  of  Massachusetts.  The  Circuit 
Court  made  a  decree  In  favor  of  the  com- 
plainants, and  the  respondents  appealed.  Tbe 
fects  Involved  in  that  case  are  not  dissimilar 
to  the  &ct8  .lnv<rived  In  the  case  for  our 
disposition.  It  appears  that  fiie  comi^ln- 
ants,  a  corporation  established  In  New  York, 
having  made  Insurance  of  the  ship  Great  Re- 
public to  a  large  amount,  authorized  C^s. 
W.  Story  at  Boston  to  apply  fbr  and  obtain 
from  either  of  Uie  insurance  cmnpanies  their 
reinsurance  to  the  extent  ot  $10,000.  On  the 
24th  day  of  December,  1863,  Mr.  Story  made 
a];^llcatl<m  to  the  inresldent  of  tbe  defmdant 
corporatlm  for  rdnsuranc^  at  tba  same  time 
presoitliiK  a  paper  partly  written  and  partly 
printed  as  embodyli^  the  terms  of  tbe  ap- 


pllcat]«m.  The  president  of  the  company, 
after  consultli^  ime  of  the  directors  of  the 
company,  declined  to  take  the  risk  for  a  pre* 
mium  of  3  per  cent  but  tiered  to  take  It 
for  3^  per  cent.  Mr.  Story,  answering  him, 
stated  that  It  was  more  than  he  was  author- 
ised to  give  and  left  the  office;  Mr.  Story 
apprised  his  principals  by  teIegr{H;dilc  dl»- 
patch  that  the  risk  could  be  taken  for  3% 
per  crat  for  6  months  or  6  per  cent,  for  12 
months.  The  answer  on  the  same  day  advis- 
ed him  to  rater  Into  the  contract  for  0 
months.  Mr.  Story  Informed  the  president 
he  was  willing  to  pay  3%  per  cent,  for  the 
relDsnrance  described  In  the  proposal,  and 
took  a  poi  and  altered  the  3  per  cent,  provi- 
sion in  tbe  pr(q[>osa1  to  3%  per  cent  by  add- 
ing %  to  3  on  tbe  pajwr,  and  the  president 
thereupon  assented  to  the  terms  contained  in 
the  paper,  bnt  informed  Mr.  Story  that  no 
business  was  done  at  tbe  office  on  that  day, 
and  the  next  day  he  would  attend  to  It.  Aft- 
er the  verbal  contract  of  insurance  had  been 
entered  Into  and  on  the  nl^t  of  the  same 
day  the  ship  Great  Republic  was  destroyed 
by  fire  while  at  a  wharf  in  the  city  of  New 
York.  On  the  next  day,  being  the  27th  day 
of  December,  tbe  complainants  tendered  their 
notes  for  the  agreed  premium  and  demanded 
a  policy  ot  Insurance.  Hie  defendant  dedin- 
ed  to  issue  die  policy;  several  grounds  hav- 
ing been  relied  upon  as  a  basis  fw  Its  re- 
fusal Ammg  other  grounds  relied  upon  as 
a  Justification  for  the  refusal  mM  Bev.  St. 
MassL  a87.  IS12,  18: 

"Insuraoce  corporations  can  make  valid  pol- 
idea  of  insurance  only  by  baring  them  d^ed 
by  the  president  and  countersigned  by  tlie  sec- 
retary." 

In  disposing  of  the  contention  thus  raised 
the  Supreme  Court  of  the  United  States, 
through  Justice  Curtis,  said: 

"But  we  are  of  the  opinion  that  this  statute 
only  directs  the  formal  mode  of  signing  policies, 
and  haa  no  application  to  agreemento  to  make 
insurance." 

In  constmlng  the  statute  above  referred  to, 
It  seems  that  the  Supreme  Court  of  the  Unit- 
ed States  was  placing  upon  the  statutes  of 
the  state  of  Massachusetts  tbe  construction 
that  had  been  placed  upon  them  by  the  Su- 
preme Court  of  that  state.  New  England 
Marine  Ins.  Co.  v.  De  Wolf,  8  Pick.  (Mass.) 
63;  McGulIoeh  v.  Eagle  Ins.  Co.,  1  Pick. 
(Mass.)  276;  Thayer  v.  Mid.  Mnt  Ins.  Co.,  10 
Pick.  (Mass.)  326.  The  first  syllabus  of  tbe 
same  opinion  Is  aa  follows : 

"Ad  agreement  by  parol  to  make  an  insur* 
ance,  la  good.  Statute  of  Massachusetts,  which 
provides  that  inBuraoce  corporations  can  make 
valid  policies  of  insurance  only  by  having  them, 
aigned  by  the  president  and  secretary  (Rev.  Stat, 
e.  37,  SS  12.  13),  only  directo  the  formal  mode 
ot  aigning  ptdides,  and  has  no  application  to 
agreements  for  insnrance.** 
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The  same  question  was  again  presented  to 
the  Suprem'e  Court  of  the  United  States  in 
the  case  of  Relief  Fire  Ins.  Co.  of  N.  Y.  t. 
l!^lljah  J.  Shaw,  91  U.  S.  674,  24  L.  Ed.  201. 
Jtistlce  Bradley,  deUTeriDg  the  opinion  of 
the  court,  said: 

"That  a  contract  of  insurance  can  be  made  by 
parol,  Qnless  prohibited  by  atstnte  or  other  posi* 
tive  reffulation,  baa  been  too  often  decided  to 
leave  it  an  open  qnestion.  That  it  is  not  usu- 
ally made  in  this  way  Is  no  evidence  that  it  can- 
not be  so  made.  To  avoid  misunderstanding  In 
a  contract  of  such  imiwrtance  and  complexity, 
it  is  undoubtedly  desirable  that  it  should  always 
be  in  writing;  and  such  la  the  requirement  of 
many  eodes  ot  commercial  law.  But  the  very 
existence  of  the  reqnirement  shows  that  tt  was 
deemed  necessary  to  make  it.  The  question 
came  before  the  Supreme  Judicial  Gonrt  of 
Massachnsetts  in  1860,  on  a  contract  made  un- 
der circumstances  very  nearly  similar  to  those 
of  the  present  case ;  and  it  was  adjudged  that  a 
parol  contract  of  insurance  can  be  made.  San- 
bom  T.  Firemen's  Ins.  Co.,  16  Gray,  448  [77 
Am.  Dec.  419j." 

Id  this  case  the  constroctlon  of  the  Massa- 
chnsetts statute  was  again  under  considera- 
tion, and  the  court  quoted  with  approval  the 
language  of  Judge  Boar,  wherein  It  la  said : 

"We  cannot  think  that  a  provision  in  the 
charter  of  an  insurance  company,  authorizing 
contracts  authenticated  by  the  signature  of  a 
particular  officer,  and  withont  any  Words  of 
reatrictioa,  shonld  generally  be  construed  to  lim- 
it  the  powers  of  tiie  company,  and  to  prerent 
them  from  making  contracts  within  the  ordi- 
nary scope  of  their  chartered  powers..  On  the 
contrary,  the  phraseolc^  of  those  statutes  re- 
specting the  execution  of  policies  should  be  re- 
garded as  consisting  simply  of  enabling  words, 
not  restraining  tbe  power  which  they  confer 
to  make  contracts,  of  which  the  policies  are  the 
evidence."  Sanborn  v.  Insurance  Co.,  16  Gray 
(Mass.)  454,  77  Am.  Dec  419. 

And  substantially  the  same  views  were  ex- 
pressed by  the  Court  of  Appeals  of  New 
York  in  First  Baptist  Church  T.  Fire  Ins.  Co., 
19  N.  T.  809.  The  particular  provision  of  the 
HasBachusetts  statute  neder  cwslderation 
In  the  Belief  Fire  Ins.  Co.  Case  was  as  fol- 
lows: 

"In  all  insurance  against  Iocs  by  fire  hereafter 
made  by  companies  chartered  or  doiqg  business 
in  this  commonwealth,  the  conditions  of  insur- 
ance shall  be  stated  in  the  body  of  tbe  policy ; 
and  neither  tbe  application  of  the  insured  nor 
the  by-laws  of  the  company  shall  be  considered 
as  a  warranty,  or  a  part  of  the  contract, ,  ex- 
cept BO  far  as  they  are  incorporated  in  full 
into  the  poUcy,  and  appear  on  its  face  before 
the  signatures  of  its  officera.** 

In  answer  to  tbe  contention  ot  the  appel- 
lant that  the  language  of  tbe  Massachusetts 
statute  coneln^Tely  shows  that  it  contemplat- 
ed noUilng  but  a  written  contract  ot  insur- 
ance, and  that  it  dosed  tbe  door  abstrtntdy  to 
somtracts  resting  In  pand,  tbe  court  said: 


"It  is  evident  that  the  object  of  this  statute 
was,  not  to  prohibit  parol  contracts  of  insur- 
ance, but  to  prohibit  tbe  practice  of  referring 
to  a  set  of  conditions  not  contained  and  set  out 
in  tbe  iiolicy,  but  embodied  in  some  other  paper 
or  document.  The  statute  was  passed  for  tbe 
benefit  of  the  Insured,  in  order  that  they  might 
not  be  entrapped  by  conditions  to  which  their 
attention  might  never  be  called,  and  which  they 
might  inadvertently  overlook  and  disregard,  if 
they  were  not  embraced  in  their  policies.  It  ap- 
plies in  terms  only  to  policies,  that  Is,  to  writ- 
ten contracts  of  insurance,  and  has  "no  apptica- 
tioQ  whatever  to  parol  insurance.  It  does  not 
prohibit  them,  nor  affect  them  In  any  way." 

After  going  aomewhat  into  tiie  bistory  and 
origin  of  tbe  question  ot  Insurance,  and  after 
reviewing  the  conflicting  views  of  tbe  various 
courts  and  text-writers  upon  the  question 
of  parol  Inanrance,  May  on  Ins.  (4th  Ed.)  toL 
1, 1 14,  lays  down  tbe  fcdlowlng  rule: 

"However  great  may  be  the  inconvenience  to 
tbe  parties,  and  however  injudicious  it  may  be 
to  leave  the  terms  of  the  contract  to  the  uncer- 
tainties of  even  the  most  accurate  and  ret«itive 
memory,  it  seems,  nevertheless,  that  a  contract 
of  insurance,  the  terms  of  which  are  not  in  writ- 
ing, is  sufficient  to  bind  the  parties,  when  there 
is  no  statute  law  to  tbe  contrary." 

The  general  rule  with  referaice  to  parol 
accident  Insurance  conies  within  the  scope 
laid  down  In  the  foregoing  quotatl«i: 

"Within  the  rule  above  stated  an  oral  agree- 
ment for  present  or  immediate  insurance  cover* 
ing  accident  risk  is  valid  and  binding.  And  the 
general  role  applies  that,  when  a  contract  of 
insurance  has  been  agreed  on  tbe  execution  of 
the  policy  is  not  essential  to  Its  validity,  unless 
it  is  part  of  a  contract  that  execution  and  de- 
livery are  prerequisite  to  its  taking  effect." 
Joyce  on  Ins.  (2d  Bd.)  vol.  1,  |  31b;  Mathers 
V.  Union  Mut  Accident  Ass'n,  78  Wis.  GS8, 
47  N.  W.  1130,  11  L.  R.  A,  83 ;  Washburn  v. 
United  States  Cas.  Co.,  106  Me.  411,  76  Atl, 
902 ;  Preferred  Accident  Ins.  Co.  t.  Stone,  61 
Kan.  48,  58  Pac.  988. 

Our  attention  has  been  specifically  called 
to  section  341^  Bert.  Laws  1910;  wbldi  pro- 
vides: 

■  "A  contract  of  insurance  is  an  agreement  by 
which  one  party,  for  a  consideration,  promises 
to  pay  money  or  its  equivalent  or  to  do  an  act 
valuable  to  the  assured  upon  tbe  destruction, 
loss  or  injury  of  something  in  which  the  other 
party  has  an  Interest,  and  it  shall  be  unlawful 
for  a  company  to  make  a  contract  ot  insurance 
npon  or  relative  to  any  property  interests  or 
lives  in  this  state,  or  with  unj  reridtat  thereof, 
or  for  any  person  as  insurance  agent  or  faisur- 
ance  broker,  to  make,  negotiate,  solicit  or  In  any 
manner  aid  in  the  transaction  of  such  insur- 
ance, except  as  authorized  by  the  laws  of  this 
state,  and  if  the  insurance  commissioner  shall 
notify  any  company  of  his  disapproval  of  any 
form  of  policy,  it  shall  be  unlawful  for  such 
company  to  fuue  any  policy  In  the  form  so 
disapproved.  All  contracts  of  Insntance  on 
proper^,  lives  or  interests  in  this  stats  shall  be 
deemed  to  be  made  therein." 
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The  caateDtUm  made  bere  ttiat  tlie  lan- 
guage of  this  statute,  "and  If  the  Insurance 
Gmninls^doner  iiiall  notify  any  company  of 
his  dlsapproral  of  any  form  of  pt^cy.  It  shall 
be  nnlavfol  for  suA  company  to  issue  any 
policy  In  the  form  so  dlsai^rOTed,"  Is  con- 
dnslve  that  our  statute  contemplates  that 
an  enfbrceable  Inqorance  cmtract  can  alone 
be  made  In  writing.  We  do  not  believe  that 
our  statute  is  susceptible  to  auch  a  narrow 
construction.  That  part  of  the  statute  has  no 
reference  whatever  to  the  making  of  a  con- 
tract and  was  not  intended  to  regulate  the 
manner  or  method  of  making  one,  but  was 
intended  to  give  the  insurance  ccxnmissloner 
the  authority  to  control  the  form  of  policy, 
which  was  evidence  of  a  contract  previously 
made.  That  part  of  the  statute  which  the 
company  seeks  to  Invoke  In  its  favor  was  not 
intended  for  its  benefit  at  all,  but  for  the 
benefit  of  the  insured.  It  was  Intended  to 
give  the  InsursDce  commissioner  control  over 
the  forms  of  policy  for  the  purpose  of  pre- 
venting Insurance  companies  from  hampering 
their  policies  with  the  Imposition  of  restraint 
affecting  their  liability  before  a  recovery  can 
be  bad.  Nether  is  there  anything  In  the  stat- 
ute of  frauds  of  this  state  which  prevMits 
an  insurance  company  from  entering  Into  a 
parol  contract  of  insurance,  nor  la  it  against 
the  policy  of  the  law  of  this  state,  and  on  the 
contrary  we  believe  parol  contracts  of  Insur- 
ance are  In  harmony  with  the  general  policy 
of  our  law. 

"The  issuance  and  delivery  of  an  InBurance 
policy  is  not  essential  to  establish  liability  upon 
an  insurance  contract,  which  may  rest  in  parol, 
but,  where  no  policy  la  issued  or  delivered,  it  Is 
essential  to  show  that  a  contract  of  insurance 
was  entered  into."  HeOracken  t.  l>aT.  Ins. 
Co..  1S6  Pac.  640. 

After  a  careful  and  exhaustive  review  of 

all  the  8uth(MltieB  upon  the  subject,  we  are 
IrreslatiUy  forced  to  the  cmdusion  that 
the  best-reasoned  cases,  and  the  overwhelm- 
ing w^ght  ot  authorl^,  is  In  fiivor  of  the 
validity  and  enforceability  of  parol  contracts 
of  insurance,  where  it  is  not  obnoxious  to 
statutory  eoactment  Many  of  the  courts 
throughout  the  Union,  notably  Missouri  and 
Ohio,  which  formerly  adhered  to  the  rule 
that  pand  contracts  of  Insurance  were  not 
enforceable,  have  overruled  their  earlier  cas- 
es and  adopted  a  rule  In  favor  of  their  en- 
forcement Having  reached  this  conclui^on, 
we  must  hold  that  th&e  was  no  error  in  the 
order  of  the  court  overruling  the  demurrer 
to  the  petition. 

[S]  Second.  The  next  question  presented 
for  our  consIderatlOTi  la  the  authority  of  the 
agent,  Evans,  to  enter  into  an  Insurance 
contract  Undlng  upon  the  company.  It  is  al- 
leged in  the  petition  that  Bvans  had  the  au- 
thority to  Bollelt  and  Issue  contracts  oC  lu- 
surance,  and  that  snch  a  contract  was  enter- 


ed Into,  ascertaining  the  subject  of  insurance, 
the  commenconent  and  duratl<m  ct  the  risk 
and  the  amouiU  tberectf,  the  parties,  the  in- 
terest ot  the  assured,  and  the  premium,  all  of 
which  is  denied  by  the  con^pany.  We  bav» 
been  somewhat  disturbed  in  arriving  at  a 
satisfactory  conclasion  on  this  branch  of  the 
case.  The  ctKupany  specially  pleaded  that 
Evans  had  no  authority  whatever,  except  to 
solicit  ccmtracts  of  Insurance,  and  further 
pleaded  the  making  of  a  written  application,, 
and  attached  a  ct^y  thereof  to  Its  answer, 
whldi  contained  [nwislons  ccmdusively  show- 
ing that  the  home  office  al<me  had  authority 
to  issue  iwlldes  upon  the  application,  and  fur- 
ther provided  the  policy  Iqsued  upon  the  ap- 
plication should  be  of  no  force  or  effect,  un- 
less delivered  to  the  Insured  while  in  good 
health  and  uninjured,  and  attached  an  alleg- 
ed copy  of  the  aMilicatlon  to  its  answer.  The 
company  also  attached  to  its  answer  what  Is 
alleged  to  be  a  copy  of  the  policy  that  was 
Issued  in  pursuance  to  the  application,  which 
also  contains  a  provision  that  the  risk  should 
not  attadi  unless  ddivered  to  the  Insured 
while  In  good  health  and  uninjured.  In  his 
verified  r^ly  the  Insured  denied  signing 
the  applIeatloD,  or  any  other  application  con- 
taining such  a  provision,  and  denied  the  ap- 
plication that  he  did  sign  contained  such  a 
provision,  and  spedflcally  denied  that  such  a 
poUcy,  or  that  any  policy,  was  ever  issued 
to  him.  On  the  trial  of  the  case  the  Insured 
introdnoed  In  evidence  a  letter  ftwu  6.  Bea- 
tn,  gmeral  agent  of  tbe  otnnpany,  wUdi  Is 
u  follows: 

"Mr.  OlUe  B.  Vance,  Gashing.  Oklahonoa- 
Dear  Sir:  Under  date  of  Sept.  ISth  I  reedved 
your  prdlmlnary  notioe  of  acddent.  and  taking 
the  matter  op  with  my  district  manager,  Mr. 
W.  O.  Rice,  of  your  dty,  who  informs  me  that 
Agent  E.  E)vans  secured  your  application  for  pol- 
icy oQ  August  10th,  and  it  was  agreed  betweoi 
yourself  and  him  that  same  would  not  be  sent 
in  until  August  2l8t,  and  that  policy  was  not 
delivered  to  you  until  August  28th.  Inasmodi 
as  you  state  that  you  received  your  injury  be- 
fore policy  was  issued  in  your  faviw,  althon^ 
I  am  very  sorry,  we  are  unable  to  be  of  aone 
assistance  to  you. 

"Tours  very  truly, 

"G.  Renbo,  Agency  IMreetor." 

The  Insured  Introduced  in  evidence  a  ca- 
tifled  copy  of  the  certificate  of  appointment 
by  the  company  of  B.  Svans,  which  la  as  fill- 
lows: 

"To  the  Insurance  Oomndarimier  of  tba  State 
of  Oklahoma: 
"This  is  to  certify  that  the  persons  named  In 
the  following  schedule  have  been  duly  appointed 
agents  for  the  transaction  of  the  business  of  cas- 
ualty insurance  in  the  state  of  Oklahoma,  from 
June  22,  1916,  to  February  28,  1016,  for  the 
Massachusetts  Bonding  &  Insurance  Company, 
*  *  *  so  far  as  they  amy  be  legally  onpower- 
ed  by  thdr  letters  of  appolntmoit.  powers  ot 
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mttarnvrt  and  tiie  instnictioiu  which  may  be 
cirai  them  hj  said  company. 

"In  witness  whereof,  I  have  heretmto  set  m; 
hand  and  caused  the  corporate  seal  of  said  com- 
pany to  be  affixed,  at  the  city  of  Saginaw,  in 
the  state  of  Blichigan,  this  22d  day  of  June. 
1915. 

"[Seal  of  Company.] 

•*W.  H.  Howland.  Sup." 

A  great  deal  of  other  erldence  waa  Intro- 
dnoed  pwtalning  to  the  manner  and  method 
of  both  Rice  and  Brans  In  conducting  the 
business  of  the  company,  and  the  lepresenta* 
tlMis  th^  made  and  tbe  authority  tbey  pre- 
Imded  to  bare  and  exercise,  and  also  a  great 
deal  of  Ut^ture  of  the  company  was  Intro- 
dnoed,  which  descrlbeB  the  mettnods  and  man- 
ner of  the  company  In  the  transaction  of  Its 
business,  the  large  amount  and  rolume  of 
buslneas  tt  does,  and  its  large  cai^tal  stcx^, 
and  tells  how  promptly  It  payv  Its  policy 
benders  In  case  of  loss;  and  says,  "Grants 
Inanrance  tliat  Insures,"  and  closes  by  ad> 
monlBhlng  the  reader  to  "see  oar  agent  to- 
day ;  to-mmrow  may  be  too  late." 

nw  Insured  blmself  testified  that  on  the 
19th  di^  of  August,  ldl5,  he  was  the  holdw 
of  an  accident  Insurance  policy  In  the  First 
Texas  State  Insurance  Company,  and  that  his 
policy  expired  on  the  next  day,  and  that  he 
was  In  the  bablt  of  carrying  accident  In- 
surance, and,  not  wanting  to  be  unprotected, 
went  to  a  man  by  the  name  of  Bugle,  who 
was  conducting  a  hotel  In  the  dty  of  Gushing, 
where  be  understood  the  agent  of  the  First 
Texas  State  Insurance  Company  was  located. 
After  Inquiry  he  was  informed  by  Mr.  Rugle 
that  he  did  not  know  any  one  representing 
that  company,  but  was  Informed  by  him  that 
Evans  was  writing  a  good  Insurance,  and 
Bugle  then  introduced  the  Insured  and  E>vana^ 
and  the  Insured  told  Evans  be  wanted  to  take 
oat  some  accident  Insurance.  EJvans  explain- 
ed to  him  the  kind  of  accident  insurance  he 
was  writing,  and  the  insured  told  him  thAt  hia 
policy  In  the  First  Texas  State  Insurance  Com- 
pany would  exi^re  the  next  day,  and  that  he 
did  not  want  to  be  without  Insurance,  and  un- 
less he  was  pr^red  to  write  Insurance  that 
would  go  Into  Immediate  effect  be  did  not 
want  It  Evans  Informed  him  that  the  kind 
of  Insurance  he  was  writing  would  go  Into 
^ect  Immediately,  and  requested  blm  to 
sign  an  application,  and  told  him  that  If  he 
would  do  so,  the  policy  would  be  written  and 
■nailed  to  blm  the  next  day. 

The  Insured  further  testified  that  Drans 
went  into  details  In  explaining  the  advan* 
tagea  of  the  kind  of  Insurance  he  was  writing 
over  other  kinds  of  insurance,  and  laid  great 
emidiaBlB  and  stress  upon  the  fact  that  his 
Insnrance  went  Into  immediate  ^ect,  and 
that  there  was  no  delay,  and  that  the  Insured 
would  not  be  without  protection.  The  con- 
versation took  place  In  the  office  and  presence 
43t  Mr.  Blc^  who  Is  r^^red  to  in  the  letter 


of  Ren  fro  as  district  manager.  The  Insured 
testified  that  a  table  was  shown  him,  which 
fixed  the  rate  of  premium  to  be  paid  from 
the  19th  day  of  August,  1915.  to  the  1st  day 
of  October  that  year,  and  that  the  total 
amount  was  $5.80,  that  he  paid  $3.30  of  the 
money  before  leaving  the  office  of  Rice,  that 
be  went  to  the  bank  for  the  purpose  of  pro- 
curing the  other  $2.  and  the  bank  was  closed, 
and  the  next  morning,  before  going  to  work, 
he  procured  a  grocery  man  to  cash  hIa  check, 
and  that  he  took  the  $2  remaining  unpaid  to 
the  office  of  Rice  and  paid  it  to  some  one  In 
chaise,  and  received  the  receipt  which  had 
been  prepared  by  Evans  the  previous  evening. 
The  Insured  tesUfled  that  Dvans  told  him 
that  the  payment  of  $5.30  would  Insure  him 
against  accident  from  the  19th  day  of  August, 
1916,  to  the  1st  day  ot  Octobw  of  the  same 
year,  and  that  In  case  of  a  permanent  loss 
of  an  arm  or  1^  or  an  ^e.  or  anytbli^  of 
that  nature,  that  he  woold  be  paid  the  sum  ct 
$8,600,  and  that  In  case  of  temporary  injury 
he  would  be  paid  the  sum  of  $60  per  month 
during  the  time  ot  his  disability,  not  exceed- 
ing a  period  ot  five  yean.  Tbe  evldoun 
shows  that  the  Insured  told  him  that  upon 
these  terms  he  would  enter  Into  the  contract 
with  blm,  and  that  Evans  drew  up  the  ap- 
plication onbodjilng  the  terms  of  bis  verbal 
contract,  and  requested  him  to  sign  It,  and  to 
pay  the  $5.30,  and  that  he  would  write  and 
s^d  the  policy  to  him  the  next  day. 

Thus  It  Is  seen  the  contract  ascertained  the 
subject  of  Insurance,  the  commencement  and 
duration  of  the  risk,  the  amoimt  of  Indemnity, 
the  parties,  and  the  premium.  The  verbal 
contract  contained  every  element  necessary 
to  a  binding  and  enfbrceable  contract  between 
the  parties.  The  Insured  testified  on  the 
trial  of  the  case  that  he  never  did  recdve 
the  policy  thus  applied  for. 

On  the  trial  of  the  case  the  purported  ap- 
plication, which  the  Insured  denied  that  he 
had  signed,  was  presraited  to  him,  and  he  de- 
nied positively  that  be  had  ever  signed  It 
and  other  witnesses,  who  claimed  to  be  ac- 
quainted with  the  signature  of  the  Insured, 
testified  it  was  not  hia  And  the  agent, 
Evans,  testifying  for  the  company,  said  that 
the  application  was  not  the  one  the  Insured 
signed  on  the  10th  day  ot  August,  1915,  but 
attempted  to  account  for  the  application  In 
this  way :  Evans  testified  the  application  that 
was  signed  by  the  Insured  on  the  19th  day  ot 
Aogost  1916,  was  s«it  to  the  company  at  its 
home  office  whidv  refused  to  issoe  the  poUcy, 
because  a  wrong  statonent  concerning  the  oc- 
cupation of  the  Insured  was  contained  there- 
in, and  that  It  vroB  sent  ba(^  for  correctltm. 
Evans  testified  that  he  himself  destroyed  the 
application  the  insured  signed  on  the  19th 
day  of  August,  1915,  but  that  be  did  not 
know  whethOT  the  Insured  signed  the  ap- 
pUcatlcn  ap<Hi  wbldi  It  Is  contended  the  pdl- 
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icy  was  lasued  or  not,  as  be  waa  not  preaent, 
Out  left  tbe  matter  of  proeurinc  a  conncted 
oitpUcatlon  to  a  party  by  tbe  name  of  Crabba, 
and  that  he  was  gone  from  the  office  and  was 
out  of  town,  and  wben  be  returned  Crabba 
banded  Urn  tbe  application  wbl^  It  Is  eon- 
tended  tbe  Insured  signed,  and  tbat  be  sent  It 
into  the  company  for  tbto  purpose  of  baring 
a  policy  Issued. 

The  evidence  of  the  insured  shows  tbat  on 
tbe  2lBt  day  of  August,  1915.  be  received 
an  Injury  to  the  Inrachlal  plexus,  resulting 
In  i>aralysl8  of  the  right  arm,  and  aeveral 
physician^  testifying  for  the  Insnred.  say  that 
the  Injury  is  permanent 

Upon  the  trial  of  the  ease  the  company 
failed  uttM-ly  to  establish  the  auctions  of 
its  answer  that  the  insured  bad  signed  tbe 
aH>Ucatlon  containing  the  proTlslMis  special- 
ly pleaded  as  a  d^ense,  and  It  also  failed 
to  prove  the  Issuance  of  a  policy,  or  if  there 
was  the  delivery  of  it  to  the  insured.  On  the 
trial  of  the  case  the  company  att«npted  to 
introduce  in  evidence  a  purported  copy  of  tbe 
policy  tbat  It  bad  issued  to  tbe  Insured,  but 
tbe  court  rejected  the  offer,  for  the  reason 
that  no  evidence  was  introduced,  laying  the 
foundatlim  for  tbe  Introduction  ot  secondary 
evidence. 

The  agent,  Evans,  testifying  for  tbe  com- 
pany, said  that  he  had  no  autliority  whatever 
to  enter  Into  or  issue  contracts  of  Insurance, 
but  tbat  bis  sole  antborlty  was  restricted 
to  that  of  receiving  applications,  which  were 
transmitted  to  tbe  home  office  for  Its  ap- 
proval or  rejection.  He  also  testified  that 
the  insured  paid  blm  $5.30  as  premium  on  tbe 
19th  day  of  August,  1915.  Evans  further 
testified  that  the  company  bad  never  Issued 
him  a  power  of  attorney  or  letter  of  Instruc- 
tions. Mr.  Bice  testified  tbat  be  was  district 
manager  for  tbe  company,  and  that  be  trans- 
acted a  general  Insurance  and  real  estate 
business  in  the  dty  of  Gushing,  and  that  the 
scde  authority  of  Bvana  was  to  recMve  ap- 
plications and  transmit  them  to  tbe  borne 
office  tot  its  acc^tance  or  rejeetiim,  and,  if 
accepted,  to  issue  poltdes  tbereon. 

Tbe  evidence  b^ng  Qius  presented,  tbe 
court  submitted  tbe  question  of  apparent 
authority  ct  Slvans  to  tbe  Jury  under  appro- 
priate Instructions.  It  is  now  urged  tbat 
the  court  erred  In  tbns  submitting  tbe  gues- 
ti<m  of  iqtparent  authority  to  tbe  Jury.  Tbe 
question  of  apparent  authority  was  before 
this  court  In  tbe  case  of  National  Surety  Co. 
T.  Miozrany,  156  Pac  ^1,  and  we  said: 

"In  legal  Bignificance,  an  agent's  authority 
is  the  sum  total  of  tbe  powers  which  bis  princi- 
pal baa  caused  bim  or  permitted  bim  to  seem 
to  possess.  It  is  not  limited  to  tbe  powers  actu- 
ally conferred,  and  to  those  to  be  implied  as 
flowing  therefrom,  bat  ineludes,  as  well,  the 
apparent  powers  wbidi  the  principal  by  reason 
of  his  acts  or  conduct  is  estopped  to  deny.  Howe 
T.  Mardn,  23  OU.  661, 102  Pac.  128^  188  Am. 


St  Rep.  840 :  Wheeler  McGuire,  86  Ala.  398, 
5  South.  190,  2  L.  B.  A.  808;  LouisvUle  & 
N.  B.  Co.  V.  Tift,  100  Ga.  86,  27  S.  E.  765. 
*  *  *  The  instructions  of  tbe  agent  include, 
not  only  terms  of  the  power  which  are  intended 
to  be  made  known  to  tboaa  who  deal  with  the 
agent,  and  the  deriationa  from  whidi  will  ren- 
der ineffectnal  Us  act,  but  also  private  Instme- 
tions  or  directions  to  the  agent  as  to  the  man- 
ner in  which  be  shall  execute  bis  commission, 
but  which  from  their  nature,  or  tbe  desire  of 
tbe  princqtal.  It  is  manifest  tbat  It  is  not  ex- 
pected the  agent  shall  disclose  to  persons  with 
whom  he  deals.  Between  these  there  Is  a  ma- 
terial distinction.  Tbe  former  are  part  of  tbe 
agent's  authority ;  the  latter,  however  they  may 
affMt  the  agent,  can  have  no  effect  to  qualify 
the  liabUi^  of  the  principal  to  third  persons 
to  whom  they  are  not,  and  are  not  intended  to 
be,  communicated.  While,  as  between- the  prin- 
cipal and  tbe  agent,  tbe  scope  of  the  letter's 
authority  Is  that  authority  which  is  actually 
conferred  upon  bim  by  bis  principal,  which  may 
be  limited  by  secret  Instmctions  and  restric- 
tions, sucb  instructions  and  restrictions  do  not 
affect  third  persons  ignorant  thereof;  and,  as 
between  tbe  principal  and  third  persona,  the 
mutual  rights  and  UabillUes  are  governed  by 
tbe  apparent  scope  of  the  agent's  authority, 
which  Is  that  authority  which  the  principal  has 
held  tbe  agent  out  as  possessing,  or  whldi  he 
has  permitted  tbe  agent  to  represent  that  he 
possessee,  and  which  the  principal  Is  estopped 
to  deny.  Merchants'  Bank  v.  State  Kat.  Bank, 
10  WaU.  604,  19  L.  Ed.  1008;  Antrim  Iron 
Works  V.  Anderson,  104  N.  W.  319,  112  Am. 
St  Rep.  434;  General  Cartage  Co.  v.  Cos,  74 
Ohio  St  284.  78  N.  B.  371,  113  Am.  St  Rep. 
950:  Bentley  t.  Doggett,  SI  Wis.  224,  8  N.  W. 
1.55.  37  Am.  Rep.  827 ;  Fisbbaugb  v.  Spnnaugle, 
118  Iowa.  337,  92  N.  W.  68;  Banks  Bros.  v. 
Everest,  86  Kan.  687,  12  Pac.  141." 

The  oerUflcate  <tf  appointment  of  Enm  by 
the  company  says  tbat  be  has  "been  duly,  ap- 
pointed agent  for  the  transaction  of  casoali? 
Insurance  in  the  state  of  Oklahoma."  etc, 
and  does  not  limit  bis  authority  in  any  man- 
ner whatever,  ^e  conyiany  permitted  blm 
to  bold  bimsdt  out  as  having  authority  to 
wter  Into  contracts  ot  Insnrance,  and  the 
literature  of  the  cwnpany  wbldi  Evans  ex- 
hibited to  tbe  Insured  was  abundantly  snffl- 
dent  upon  its  face  to  lead  one  to  tbe  same 
condusloD.  This  case  comes  dearly  within 
the  rule  laid  down  by  tbe  Supreme  Court  ot 
the  United  States  In  the  case  of  Uni<m  Mut 
Ufe  Ins.  Co.  T.  Wilkinson,  18  Wall.  222,  20 
L.  Ed.  617: 

"Insurance  companies,  who  do  business  by 
agencies  at  a  distance  from  their  principal  place 
of  business,  are  responsible  for  the  acts  of  the 
agents  within  the  general  scope  of  the  business 
intrusted  to  their  care,  and  no  limitations  of 
their  authority  will  be  bbiding  on  parties  with 
whom  they  deal,  which  are  not  brought  to  their 
knowledge." 

tn  discussing  tbe  authority  of  an  agent, 
Gool^'a  Briefs  on  Insurance^  holds  the 
rule  to  be: 
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"TOioafh  the  powOT  of  an  agMt  iMy J»  lim- '  niMt  dispose  of  this  case  on  the  reconl  as  It 

appears  here.  The  evidence  In  this  case 
.shows,  and  it  is  nowhere  denied,  that,  grow- 
ing out  of  the  transaction  on  the  Idth  day  of 
Angust,  1915,  betwean  the  Insured  and 
Ehrans,  the  company  was  paid  the  sum  of 
as  premium,  and  there  has  never  been 
a  valid  tender  made  to  the  insured  ot  the 
nreminm  thus  paid. 

The  testimony  in  this  case  conclusively 
shows  that  the  Insured  made  the  necessary 
proof  of  the  injury  and  demand  for  the  pay- 
ment of  the  policy,  and  that  such  proof  was 
made  to  the  general  agent  of  the  company 
on  the  13th  day  of  September,  1915;  but,  not- 
withstanding such  proof  and  demand,  the 
company  never  made  any  offer  to  return  the 
premium  until  the  day  before  the  trial  of 
this  case  in  May,  1916.  The  day  before  the 
trial  of  this  case  the  attorney  r^resenting 
the  company  went  to  the  attorney  for  the 
insured  and  tendered  him  the  amount  of  the 
premium,  (5.30,  and  the  evidence  shows  that 
at  that  time  the  attorney  for  the  company 
was  notlfled  by  the  attorney  for  the  insured 
that  he  had  no  right  or  authority  whatever 
to  consider  the  question  of  tender.  The  com- 
pany, believing  that  It  had  brought  Itselt 
within  the  requirements  of  law,  elected  to 
stand  upon  the  attempted  tender  thus  made, 
and  at  no  time,  by  pleading  or  otherwise, 
did  It  attempt  to  make  any  other  tender. 
In  the  case  of  A.  B.  Ins.  Oo.  v.  Thomas,  154 
Pac.  44.  this  court  said: 

"But  where,  in  addition  to  the  foets  stated, 
the  check  given  In  payment  of  the  preraloma 
was  collected,  and  the  proceeds  placed  to  the 
credit  of  defendant,  pursuant  to  a  prior  ar^ 
rangement  with  the  bank,  and,  being  thus  re- 
ceived, has  aince  been  retained  by  defendant 
with  knowledge  of  all  the  facts,  hdd  to  consti- 
tute a  waiver  of  such  condition  precedent,  and 
that  def«adant  is  estopped  to  urge  tbat  no  risk 
attached  under  the  contract  of  Insurance." 


ited  by  definite  restrictions  on  his  authority  and 
by  the  nature  of  his  agency,  the  determination 
of  his  powers  and  consequently  the  rights  of  the 
insured  must  rest  in  the  first  instance  on  the 
general  principle  tbat  the  powers  of  an  agent 
are  prima  facie  coextensive  with  the  business 
intrusted  to  his  care,  and  will  not  be  narrowed 
by  limitatioDa  not  communicated  to  the  person 
vrith  whom  be  deals.  The  real  question  is,  not 
what  power  the  agent  has,  bnt  what  power  the 
company  has  Iwld  him  oat  as  having." 

The  evidence  as  to  the  authority  of  the 
agent  being  made  an  issue  by  the  pleadings, 
and  the  evidence  thereon  being  conflicting,  it 
was  the  duty  of  the  trial  court  to  submit 
that  question  to  the  Jury  under  appropriate 
Instructions. 

"Where  there  la  any  comi>etent  evidence  bear- 
ing upon  the  issue  of  agency,  tbe  extent  of  the 
authority  of  such  agent,  and  the  evidence  is 
conflicting,  the  issue  as  to  such  agency  and  the 
extent  of  authority  of  such  agent  are  questions 
to  be  determined  by  the  jury/'  Central  Mort. 
Go.  V.  Mich.  St  Ufc.  Ins.  Co.,  43  OkL  33,  143 
Pac.  175;  Iowa  Dairy  Sep.  Ca  v.  Sanders,  40 
Okl.  656,  140  Pac.  406. 

"Agency  ia  a  fact  to  be  proved,  as  any  other 
fact;  and  the  apparent  author!^  of  an  agent 
is  to  be  gathered  from  all  the  facts  and  circum- 
stances In  evidence,  and  is  a  question  for  the 
jury."  W.  Iron  R.  Co.  v.  Leach,  32  OkL  706, 
123  Pac  419:  Bicker  Nat  Bank  v.  Stone.  21 
OU.  833,  97  Pac  077. 


And  again: 

"While  tbere  seems  to  be  no  particular  dispute 
on  the  facts,  except  as  to  the  agency  of  Mr. 
Neville,  we  think  tbe  court  below  adopted  the 
proper  practice  in  submitting  the  conflicting  evi- 
dence on  this  pohit  to  the  Jniy."  United  States 
Fidelity  &  Q.  Co.  v.  Shirk,  20  Okl.  676, 05  Pac. 
2ia 

We  have  carefully  examined  the  instruc- 
tions of  the  court  sulmiittlng  the  issue  of 
ng^cy  and  the  extent  of  the  authority  of 
such  agent  to  the  Jury,  and  are  of  the  opin- 
ion ttiat  the  court  did  not  err,  either,ln  the 
submission  of  the  issue  or  the  form  of  its 
submission. 

[3, 4J  3.  llie  next  proposition  presented 
for  our  consideration  la  the  question  of  es- 
toppel raised  by  both  the  pleadings  and  tbe 
evidence.  If  up<»>  the  trial  ot  this  case  the 
company  had  proven  that  an  ai^llcation 
containing  the  provltdons  pleaded  as  a  de- 
fense was  signed  by  the  Insured,  that  a  pol- 
1^  was  duly  issued  tbereon  and  delivered  to 
the  insured,  and  that  he  had  and  re- 
tained tbe  same,  an  entirtiy  differmt  propo> 
sltlon  would  be  presented  fOr  our  dlsposl- 
tioa  upon  the  question  of  esttqtpel. 

Conceding  to  be  true  the  contention  of 
the  company  tbat  Bvans  never  had  any  au- 
thority to  enter  Into  contracts  of  Insurance, 
nevertheless  the  company  by  its  own  acts  Is 
estopped  to  dmy  he  had  such  authority,  or  to 
doiy  tliat  sudi  a  contract  was  mad&  We 


For  the  purpose  of  defeating  liability  a 
party  will  not  be  heard  to  say  he  never  made 
a  contract  and,  inconsistent  with  such  asser- 
tion, retain  the  benefits  flowing  from  tbe  al- 
leged transaction. 

In  view  of  these  facts,  we  must  hold  that 
the  company  is  without  power  to  assert  that 
Its  agent  had  no  authority  to  make  the  con- 
tract which  it  is  alleged  be  did,  or  to  say 
no  contract  was  made,  and  at  the  same  time 
keep  and  retain  all  the  benefits  flowing  from 
such  alleged  ramtract  By  keeping  and  re- 
taining the  premium  paid,  the  company  is 
denied  the  right  to  say  tbat  Evans  had  no 
authority  to  make  the  alleged  contract,  or 
to  Aeay  that  there  was  a  parol  contract  of 
insurance. 

It  follows  that  the  judgment  of  Hie  lower 
court  should  be  affirmed;  and  it  is  so  or- 
dered. 

PEB  OUBIAM.  Adopted  In  wbola 
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Sir.  PAUL  FIBB  ft  KASma  INS.  GO.  07 
ST.  PAUL,  HINN..  v.  ROBISON. 
(No.  &497.) 

(Supreme  Court  of  Oklahoma.  April  29, 1919.) 

(8yllabu»  hy  the  Court.) 

1.  Appeal  and  Ebbdb  $=s>216(2)— Hail  In- 
surance—Daicaoe  TO  GBOWina  Obop— In- 

STBUCTION. 
In  an  action  for  damages  to  plaintifTB  cot- 
ton crop  under  a  bail  Insurance  policy,  where 
th«  court,  In  its  general  instructloDB,  limited 
the  amount  of  plain tifTs  recovery  to  the  damage 
ei  caused  by  hail,  it  Is  not  ground  for  reversal, 
in  the  absence  of  a  requested  charge,  for  the 
court  to  fail  to  instruct  the  jury  that  it  should 
Dot  allow  plaintiff  for  damages,  if  any,  caused 
by  rabbits  to  the  growing  crop. 

2.  ArrtAS.  AND  Ebbob  «s»218(1)— Termot— 

DEIXOT0  OB  IBBXGULAKITT— RBTIBW. 

Where  a  rerdict  is  not  void,  any  obieetion 
going  to  a  defect  or  irregularity  which  renders 
the  verdict  merely  voidable  will  not  be  con- 
sidered, when  raised  for  the  first  time  in  this 
court 

S.  Appkal  and  Ebbob  «:=>1001(V— Evidbhcb 
TO  Sustain  VEBDici^IUvinw. 
In  actions  triable  to  a  jury,  where  there  Is 
evidence  reasonably  tending  to  support  the  ver- 
dict of  the  jury,  tiie  same  will  not  be  disturbed 
on  appeal. 

4.  Intebest  «=»19(1)  —  Unuquidatkd  Dam- 
ages. 

Interest  cannot  be  recovered  upon  unliqui- 
dated damages,  where  it  Is  necessary  for  a 
judgment  or  verdict  to  be  had  in  order  to  ascer- 
tain the  amount  of  same. 

Error  from  County  Court,  BecUuun  Coun- 
ty; B.  G.  McCiomas,  Judge. 

Action  by  A.  M.  Roblson  against  the  St. 
Paul  Fire  ft  Marine  Insurance  CTwnpany  of 
St  Paul,  Milm.,  with  connterclaim  by  de- 
fendant. Judgment  for  plaintiff  and  for 
canoellatiw  ot  bia  promissory  note,  and 
defendant  brings  emv.  Modified  and  af- 
firmed. 

O.  A.  MatsoD,  of  Wichita,  Kan^  and  T. 
B^;lnald  Wise,  of  Sayre,  for  i^aintur  in  er- 
ror. 

'  O.  W.  Tracy,  of  Sayre,  for  defendant  In 
«rTor. 

RAINET,  J.  A.  M.  Bobison  recovered  a 
Judgmrat  In  the  county  court  of  Becbham 
county,  against  the  St  Paul  Fire  ft  Marine 
Instirance  Company  of  6t  Panl,  Minn.,  in 
the  sum  of  $146.20  for  damages  to  his  crop 
of  cotton  binder  a  hail  insarance  policy  is- 
sued to  him  by  the  defendant  company.  The 
plaintiff  sued  for  $222,  and  the  insurance 
company,  in  its  answer,  admitted  that  dam- 
age had  accrued  to  the  plaintiff  in  the  sum 


of  $60,  and  confessed  judgment  for  said 
amount,  but  denied  that  he  had  suffered  any 
greater  damage,  and  pleaded  a  counterclaim 
in  the  sum  of  ^.90,  represented  by  a  prom- 
issory note  givm  In  payment  of  the  pre- 
mium on  the  policy.  The  cause  was  tried 
to  a  jury,  resulting  in  a  judgment  for  tbe 
plaintiff  in  tbe  amount  aforesaid  and  tor 
cancellation  of  tbe  note. 

[1]  It  la  contended  that  the  court  erred 
in  sustaining  objections  to  questions  pro- 
pounded to  idaintlff  <Hi  cross-examination 
by  defendant's  counsel  relative  to  rabbits 
eating  a  part  of  tlie  young  cotton.  Counsel 
say: 

"The  evidence  thus  attempted  to  be  adduced 
was  wholly  competent  and  we  submit  that  de- 
fendant had  the  right  and  should  have  been  al- 
lowed to  cross-examine  plaintiff  f uUy  as  to  his 
damage,  and  whether  or  not  he  was  now  mak- 
ing dabn  for  the  fire  acres  that  'rabbit^  or 
'something*  liad  destroyed,  and  the  ezelasion 
of  the  same  as  immaterial  was  prejudicial  er- 
ror." 

The  exclurioD  of  this  testimony  was  not 
prejudicial  error,  for  the  reason  that  the 
court  permitted  counsel  to  thoroughly  cross- 
examine  plaintiff  as  to  the  amount  of  dam- 
age dalmed  by  him  and  as  to  the  effect  of 
the  ball  on  bis  crop  and  the  condition  it  was 
in  at  the  time  of  tbe  hall.  The  plaintiff  bad 
repeatedly  testified  that  be  daimed  damage 
by  hall  on  all  of  his  cotton  covered  by  the 
policy,  and  tbe  court  lu  Its  instructtcms, 
clearly  stated  to  the  Jury  that  plaintiff  could 
only  recover  under  the  policy  for  damage 
to  bis  crap  that  was  caused  by  the  hail.  Tes- 
timony was  also  admitted  by  the  court  tend- 
ing to  prove  that  rabbits  bad  done  some  dam- 
age to  a  part  of  the  crop,  and  this  was  doubt- 
less taken  Into  consideration  by  the  jury  in 
fixing  the  amount  of  tbe  recovery,  although 
the  court  did  not  spedflcally  instruct  the 
Jury  not  to  allow  the  plaintiff  for  any  dam- 
age caused  by  rabbits.  Eowever,  tbe  de- 
fendant company  cannot  complain  of  tbe 
court's  failure  to  Instruct  on  this  particular 
phase  of  tbe  case,  in  view  of  the  fkct  that 
the  instructions  given  limited  the  plaintiffs 
recovery  to  damages  actually  suffered  by  the 
hail,  and  the  defendant  did  not  request  an  In- 
struction rdative  to  the  damage.  If  any,  caus- 
ed by  the  rabbits.  Chicago,  R.  I.  &  P.  By.  Co. 
V.  Badford.  36  OkL  657,  129  Pac.  834 ;  Seay 
et  aL  V.  Plunkett,  44  Okl.  794,  145  Pac  496. 

[2]  Objection  la  made  to  the  form  of  the 
verdict,  but  since  tbe  verdict  was  received 
by  tbe  court  wltbont  any  objection  on  the 
part  of  defendant  to  Its  form  and  no  excep- 
tion was  tafcoi  or  <q>p(wtantty  given  tbe 
court  to  have  the  same  amended,  the  alleged 
error  cannot  be  considered  here.  Collier  et 
al,  T.  Gannon,  40  OU.  276,  137  Pae.  1179; 
Brown  et  at  t.  First  Nat  Bank  of  Temple^ 
35  Okl.  726, 130  Pac.  140. 
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tSi  4]  miere  Is  not  any  merit  In  the  claim 
that  the  verdict  Is  not  supported  by  the  evi- 
dence, for  the  evidence  In^odnced  by  the 
plalnttfl  reascmably  tends  to  prove  that  all 
of  his  crop  was  damaged  by  hall  Is  the 
amount  found  by  the  jury  and  collectable 
under  the  terms  of  the  policy. 

The  conrt  Instmcted.  the  jury  that  If  It 
found  for  the  plalntlir  tiiat  it  allow  him  in- 
terest at  6  per  cent,  from  Deceml>er  1,  1916, 
on  the  amount  so  found,  and  it  is  ut^ed  by 
the  defendant  that  said  Instructlmi  Is  viola- 
tive of  section  2848.  Rev.  Iaws  of  1910.  In 
the  case  of  City  of  Chickasba  v.  Holltngs- 
worth,  56  ObL  341,  155  Pac.  859,  this  court 
held  that  Interest  was  not  recoverable  on 
unliguidated  damages,  where  It  was  neces- 
sary for  a  Judgment  on  verdict  td  be  render- 
ed in  order  to  ascertain  the  amount  of  such 
damage.  The  Instruction  was  therefore  er- 
roneous, and  the  Judgment  was  excessive 
In  the  small  amount  of  the  intereat  so  al- 
lowed, which  Is  less  than  fS- 

The  Judgment  will  therefore  be  modified 
by  deducting  therefrom  Interest  on  the  dam- 
ages allowed  from  December  1,  1916,  to  the 
date  of  the  verdict,  which  was  April  17, 
1817,  and  as  ao  modified,  will  be  aflSmed. 

HARDT,  O.  J.,  and  OWEN,  PITGHFORD, 
and  JOHNSON,  JJ.,  concur. 


(72  ou.  mi 

DUNOAN  BLECTRIO  &  lOE  GO.  T.  DICKET 
et  al.  <No.  8159.) 

(Suprflme  Oonrt  of  OUaboma.  AsfA  24, 1019.) 

(BtHMmt  by  iU  Comrt) 

1.  pBiifciPAL  Airn  AarafT  ^»165(4)— Aainr's 
Umauthobizid  CoimuoT  —  Psuohai.  Lxa- 
Biun-. 

One  who  uses  another's  name  must  know 
vriietbw  he  baa  authority,  and,  if  he  uses  it 
vritbont  authority  in  extracting  an  indebted- 
ness, he  moat  be  hdd  peisonally  liable  for  the 
indebtedness,  no  oiatter  what  Us  intenttona  aiay 
be  in  the  matter. 

(Aiditlonai  BvOabiu     B^toHal  Staff.) 

2.  MuHinPAi,  GoBPOBATXom  «s»;aM— AonroT 

— ^VIDBHOK. 

Evidence^  In  action  by  ford^  firm  to  re* 
cover  against  domestic  electric  and  ice  company 
tta  repairs  on  motor  furnished  by  a  city  to 
company  for  pumping  water,  held  not  to  snstain 
a  defease  that  company  was  acting  for  the  city 
in  having  motor  repaired  so  as  to  reqoire  city 
to  pay  for  r^^ain. 

Error  from  County  Oonrt,  Stephens  Coun- 
ty;  J.  W.  Marshall,  Judge. 

Action  by  J.  H.  Dickey  and  B.  Medford. 
doing  business  under  the  firm  name  and 


style  of  the  Central  Electric  Company, 
against  the  Duncan  Electric  ft  Ice  Company. 
Judgment  for  platntiCTs,  and  defendant  brings 

error.   Affirmed.  • 

Hainer,  Bums  A  Toney,  of  Oklahoma  City, 
for  plaintiff  in  error. 

Womack  &  Brown,  of  Duncan,  for  defend- 
ants in  error. 

PITGHFORD,  J.  This  acUon  was  com- 
menced in  the  county  court  of  Stei^ens  ooim- 
ty,  Okl.,  wherein  the  defendants  in  error 
filed  their  peUtlon  against  the  platntlff  hi 
error,  seeking  the  recovery  of  the  sum  of 
$165  and  Interest  ttiereon  for  certain  work 
done  by  the  former  for  the  latter.  When 
the  cause  came  on  for  trial,  a  Jury  was  waiv- 
ed, and  the  caae  tried  to  the  court  After 
tiearlng  the  evUmce  and  a^nment  of  conn- 
ad,  among  other  things  the  court  found  as 
follows: 

"That  the  principal  allegations  of  the  plaintiff 
herein  ace  true.  The  court  finds  that  the  |dahi- 
tiff  herein  Is  a  partnership  cmnposed  of  J.  H. 
Dickey,  Jr.,  and  £.  Medford,  and  that  the  de- 
fendant, the  Duncan  Electric  &  lee  Company, 
is  a  corporation,  organized  under  the  laws  of  the 
state  of  Oklahoma.  The  court  further  finds  that 
on  or  about  the  18th  day  of  March,  1912,  the 
plaintiff,  at  the  special  instance  and  request 
of  the  defendant,  performed  services  and  labor, 
and  furnished  supplies  to  the  defendant  of  the 
value  of  $16S;  that  no  part  of  sum  has  been 
paid,  and  the  conrt  further  finds  that  the  said 
defendant,  the  Duncan  Electric  &  loe  Company 
is  indebted  to  the  idaintiff  the  Central  Electric 
Company  in  the  sum  of  $165,  with  Interest 
thereon  from  the  18th  day  of  March,  1912,  at 
the  rate  of  6  per  cemt.  pn  annum  until  paid." 

^e  parties  will  be  designated  as  they 
appeared  In  the  court  twlow.  l%e  specifica- 
tions of  error  relied  on  are:  (1)  That  the 
trial  court  erred  In  rendering  Judgment 
against  it  for  the  reason  that  there  was  not 
sufficient  evldoice  to  support  said  finding  and 
Judgment;  (2)  that  the  trial  court  erred  in 
rendering  Judgm«it  against  it  for  the  reason 
that  the  evidence  conclusively  shows  that 
said  decision  is  contrary  to  law,  to  wit,  the 
evidence  affirmatively  showing  that  there  was 
no  contract  existing  between  It  and  the  de- 
fendant In  error,  either  Implied  or  expressed ; 
(3)  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

It  appears  from  the  evidence  that  the  de- 
fendants had  entered  into  a  contract  with  the 
tAty  of  Duncan  for  tlie  purpose  of  supplying 
dectric  current  for  opnating  motor  for 
pumping  water  necessary  for  the  use  of  said 
city  and  the  inhabitants  thereof.  It  was 
further  at4)ulated  In  the  contract  that  the 
city  of  Duncan  was  to  Install  a  new  motor 
for  the  purpose  of  pumping  the  watw.  Hie 
contract  was  silent  as  to  who  should  pay  for 
repairs  that  might  be  found  necessary  od 
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the  motor.  This  contract  was  entered  into 
on  the  IStli  day  of  February,  1911.  Some 
time  dniing  tbe  month  of  January.  1912, 
the  defendant  shipped  to  tbe  Wesco  Supply 
Company,  of  Ft.  Worth,  Tex.,  the  motor 
in  question  for  certain  r^alrs,  and  a  few 
days  thereafter  wrote  the  following  letter: 

"January  26,  1912. 
"WcBco  Supply  Co.,  Ft  Worth,  Texas— Gentle- 
men: Some  days  ago  we  shipped  you  to  be  re- 
paired a  26  H.  P.  motor,  which  was  sold  by  tbe 
Wesco  Supply  Co.  to  the  city  of  Duncan.  This 
motor  was  shipped  In  the  name  of  this  company, 
and  it  ia  tbe  property  of  tbe  city,  and  whose 
name  it  should  have  been  fdiipped.  Please  let 
either  the  city  or  this  company  know  st  once 
when  we  may  expect  this  motor  back.  As  you 
no  doubt  know,  this  motor  was  used  to  drive  a 
pump  which  supplies  tbe  city  with  water,  and 
leaves  the  city  without  adequate  water  supply 
until  this  is  returned,  as  we  have  no  other  means 
of  driving  tbe  pump.  Return  this  motor  in  the 
name  of  the  ci^  of  Duncan  as  quick  as  possible 
and  send  them  bin  for  same. 
"Yoors  very  truly, 

"Duncan  Electric  ft  Ice  Co." 

Thereafter  the  following  letter  was  ad- 
dressed to  tbe  Duncan  Electric  ft  Ice  Ca 

"February  1, 1912. 
"Duncan  Electric  ft  Ice  Co.,  Duncan,  Okla.~ 
Gentlemen:  On  tbe  30th  alt,  we  telephoned 
you  regarding  tbe  motor  which  you  had  forward- 
ed to  us  and  which  you  requested  us  to  turn 
over  to  some  reliable  repair  man  for  repairs. 
As  we  advised  you  at  tbe  time  we  telephoned 
you*  the  name  plate  has  gone  from  this  motor. 
Tbe  wire  with  which  the  coils  are  wound  is  a 
qteeial  size  and  is  not  carried  in  stock  in  Texas, 
and  would  have  to  be  purchased  direct  from  the 
factbiy.  It  would  be  more  economical  for  you 
if  we  were  able  to  place  the  order  witb  the  fac- 
tory for  the  coils  necessary,  besides  saving  much 
time.  It  will  be  necessary  for  us  to  know  the 
type  and  serial  number  of  this  motor  before 
anything  can  be  done.  If  you  cannot  locate  tbe 
name  plate,  please  locate  the  invoice  on  which 
this  motor  was  charged  to  you  so  that  this  in- 
formation can  be  traced  from  that  In  tbe 
meantimr.  the  motor  is  here  in  the  shop  of  tbe 
Central  Klectric  Co.  and  nothing  can  be  done  to 
it  until  the  above  information  is  furnished. 
"Tours  very  truly, 

"The  Wesco  Supply  Co." 

Considerable  correspondence  then  ensued 
In  an  attempt  to  ascertain  tbe  information 
required  in  the  letter  Just  quoted.  Finally 
the  information  was  secured  and  the  neces- 
sary repairs  were  made  by  tbe  plalntlfiFs,  the 
Central  Electric  Co.  On  the  18tb  of  March. 
1912,  the  plalnUfFs  shipped  the  motor  to  the 
Duncan  Electric  ft  Ice  Company,  and  inclos- 
ed the  bUl  therefor.  On  April  24,  1912,  tbe 
following  letter  was  written  to  the  defend- 
ant by  tbe  plalntlfts: 

"Ft  Worth,  Tex.,  April  24,  1912. 
"Duncan  Electric  ft  Ice  Co.,  Duncan,  Okla.— 
Gentlemen:  On  March  18th,  we  shipped  yoor 
motor  whidi  yon  had  neat  the  Wesco  Co.  for 
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'  repairs,  and  which  diey  turned  over  to  ua.  We 
wound  same  and  sent  It  back  to  yon.  We  aba 
sent  yon  bin  of  lading,  together  witb  bill  for  the 
rewinding.  We  hare  not  as  yet  heard  from  yon, 
not  even  receipt  of  the  motor.  As  our  bills 
are  all  due  in  thirty  days,  and  tliis  is  now  past 
due,  we  would  appreciate  it  if  you  would  send 
us  your  check  to  cover  the  same.  Thanking  you 
in  advance  for  your  prompt  attention,  we  re- 
main, 

"Xonrs  truly.  Central  Electric  Co." 

It  seems  that  the  plaintiffs  were  unable  to 
obtain  response  from  tbe  defendant,  where- 
upon they  sought  the  good  offices  of  the 
Wesco  Sui^ly  Company,  in  inducing  the  de- 
fendant to  pay  the  amount  due  for  the  work 
performed.  ThB  Wesco  Supply  Company 
addressed  a  letter  to  the  defendant,  and 
received  thereto  the  following  reply: 

"Duncan,  Okla.,  May  24,  1912. 
"Wesco  Supply  Co.,  Ft  Worth,  Texas— Gentle- 
men; In  reply  to  youra  5/22/li2,  we  refer  you 
to  our  correspondence  of  1/22/12  from  which 
we  quote:  This  motor  was  shipped  in  the  name 
of  this  company,  and  it  is  the  property  ot  the 
city  and  whose  name  it  should  he  shipped.  Re- 
turn this  motor  In  tbe  name  of  the  city  of  Dun- 
can aa  quick  as  poeeible,  and  send  them  bill  for 
same.'  We  trust  this  will  be  satisfactory  reply 
as  we  expect  the  Central  Electric  Co.  to  tatce 
the  matter  up  with  tbe  city. 

"Yours,  Duncan  Electric  ft  Ice  Co." 

After  being  Informed  of  defendant's  con- 
tention In  the  premises,  the  plaintiffs  took 
the  matter  up  with  the  city  of  Duncan,  but 
the  city  refused  to  pay  tlie  account,  claiming 
that  the  defendant  was  responsible  for  the 
Injury  to  the  motor;  that  it  was  the  duty 
of  the  defendant  to  pay  for  the  repairs,  and 
that  the  city  had  not  authorized  the  work 
done.  The  plaintiffs  then  brought  this  action 
against  the  defendant  The  evidence  tends 
to  show  that  the  motor  was  shipped  to  the 
Wesco  Supi^y  Company,  and  this  company 
informed  the  defendant  that  the  work  requir- 
ed could  not  be  done  by  them,  and  that  It 
would  be  necessary  to  turn  the  motor  over 
to  some  one  who  was  prepared  to  do  this 
kind  of  work.  This  seems  to  have  been  sat- 
isfactory, to  the  defendant  In  the  letter  of 
February  Ist,  supra,  the  defendant  was  in- 
formed that  the  motor  had  been  turned  over 
to  tbe  plaintiffs.  It  nowhere  appears  that 
tbe  plaintiffs  were  given  any  information 
to  the  effect  that  the  motor  was  the  property 
of  tbe  dty,  or  that  the  city  was  expected 
to  pay  for  the  repairs,  but  received  tbe  same 
as  the  property  of  the  defendant 

It  further  appears  that  the  Wesco  Supply 
Company  was  acting  for  tbe  defendant  in 
turning  the  motor  over  to  tbe  platntlffa,  and 
that  the  plaintiffs  clearly  understood  tbe 
work  was  to  be  done  for  tbe  defendant  Aft- 
er the  repairs  vrere  completed  and  tbe  motor 
shipped  to  tbe  defendant.  It  was  then  known 
by  the  latter  that  the  r^irs  were  mad^  not 
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for  tbe  city,  bat  for  the  defendant  company, 
and  tliat  the  plaintiffs  were  looking  to  the 
defendant  for  the  chaises  made  for  the  work. 

When  Mr.  Dickey,  a  member  of  the  plain- 
tiff company,  was  on  the  witness  stand,  he 
testified  that  the  first  knowledge  be  ever  had 
that  tbe  motor  was  not  the  property  of  tbe 
defendant  company  was  when  he  read  tbe 
letter  In  whidi  the  defendant  quoted  from 
tbe  letter  of  January  26,  1912.  Tbe  defend- 
ant knew  at  the  time  the  motor  was  return- 
ed that  the  plaintiffs  were  looking  to  the 
defendant  for  payment,  and  not  only  failed 
to  remit,  bnt  failed  to  aclmowledge  the  re- 
ceipt of  the  motor,  or  to  disclaim  personal 
liability  for  the  charges  for  the  work.  If 
the  defendant  claimed  to  act  for  tbe  ctty 
of  Dnncan  in  having  tbe  repairs  made,  the 
burden  of  proof  when  sued  was  to  establish 
tbe  fact  that  It  acted  within  tbe  scope  of  Its 
authority,  and  had  been  authorized  by  the 
city  to  have  the  motor  repaired  at  tbe  ex- 
Iiense  of  the  city.  There  was  no- effort  at 
tbe  trial  on  the  part  of  the  d^endant  to 
establi^  this  fact,  but  it  seems  to  haVe  de- 
fended upon  the  theory  that,  having  notified 
tile  Wcsco  Sut^ly  Company  that  the  motor 
belonged  to  the  dty,  and  that  the  bill  most 
be  sent  to  tbe  dty,  It  thereby  escaped  li- 
ability. 

When  the  defendant  shipped  tbe  motor  In 
the  first  Instance  and  requested  that  tbe  bill 
for  the  work  be  sent  to  the  dty  of  Dnncan, 
the  defendant  was  presumed  to  know  wheth- 
er the  dty  bad  authorized  the  shipment, 
and  whether  or  not  the  dty  would  be  liable 
for  12ie  charges  for  making  tbe  repairs,  and 
if  it  afterwards  appeared  tliat  the  shipment 
was  not  authorized  and  the  charges  were 
not  to  be  paid  by  the  dty,  th«i  tbe  defend- 
ant would  be  liable  to  the  plaintiffs  no  mat- 
ter what  the  intentions  <tf  the  defendant 
might  have  beoi  In  tbe  premises. 

[1,2]  It  Is  a  .well-settled  principle  of  law 
that  one  claiming  to  be  an  agent  of  another, 
if  he  does  not  possess  authority  from  tbe 
prlndpal  therefor,  or  If  he  exceeds  his 
authority,  will  be  persooally  liable  to  the 
pers<ni  with  whom  he  is  dealing.  People's 
Bank  V.  Prick  Co.,  13  Okl.  179,  73  Pac.  949 ; 
McConnelJ  v.  Holderman,  24  Okl.  129,  103 
Pac.  593 ;  Haupt  v.  Vint,  68  W.  Va.  657,  70 
8.  E.  702,  34  L.  R.  A.  (N.  S.)  518;  Henden- 
hall  V.  Stewart,  18  Ind.  App.  262,  47  N.  E. 
043.  The  dty  of  Duncan  claimed  that  tbe 
defendant  was  not  acting  for  the  city,  that 
it  bad  no  authority  to  make  tbe  contract 
attempting  to  bind  the  dty,  and  that  tbe 
city  was  under  no  obligations  to  the  defend- 
ant io  pay  for  the  repairs  made.  We  are 
of  the  opinion  that  there  Is  abundant  evi- 
dence to  sustain  the  finding  of  the  trial  court. 

The  Judgment  of  tbe  trial  court  la  there- 
fore affirmed.  - 

All  the  Justices  emcur. 


BOTLE  705 
p.) 

(12  OU.  «W) 

LOVE  et  «L  V.  BOYLE,  Chief  Mine  In- 
spector of  Oklahoma.   (No.  9858.)  . 

(Supreme  Court  of  Oklahoma.    Feb.  18,  1919. 
Bebearing  Denied  May  13,  1919.) 

(Htfttabua  bv  the  VowrUi 

1.  HXNBS  and'  Minebals  <^>93  —  Enfohce- 
ifENT  OF  Laws— PowBBs  or  Chibt  Mine  In- 

SPECTOB. 

The  Constitution  does  not  expressly  or  by 
necessary  Implication  confer  on  the  chief  mine 
inspector  jarisdictioa  to  enforce  the  laws  enact- 
ed (chapters  25  and  197,  Sess.  Laws  1915)  to 
conserve  and  prevent  the  waste  of  crude  oil 
ot  natural  gas,  and  to  regulate  the  equitable 
taking  of  same  from  a  common  source  of  sup- 
ply, and  the  eqnitable  purchase  of  natural  gas 
by  common  pnrdiasers  thereof,  or  impose  any 
duties  in  rdatlon  thereto  to  Im  performed  ex- 
closively  by  that  officer. 

2.  Miheb  and  Minbbals  «=»93  — Generai. 
Mine  Inspectob— Enfobceuent  of.  Laws- 
Con  snrnrioNAL  PbO  VISIONS. 

The  Constitution  does  not  expressly  or  by 
necessary  implication  confer  on  the  chief  mine 
inepector  jorisdiction  to  ontorce  the  laws  enact- 
ed (chapter  53,  art.  8,  H  4319  to  4331,  R.  L. 
1910)  to  r^ulate  the  use  and  preservation  oC 
natural  gas,  dillling  wdls  for  oil  and  gas,  pip- 
ing, storage,  or  purchase  thereof,  or  to  super- 
intend the  plugging  of  dry  or  abandoned  oil 
or  gas  wells,  or  impose  any  duties  in  relation 
thereto  to  be  performed  exdusively  by  that 
officer.  The  Constitution  neither  expressly  nor 
by  necessary  implication  imposes  any  limitation 
on  the  power  of  tbe  L^islature  to  transfer  to 
some  otber  officer  or  department  any  jurisdic- 
tion conferred  or  duty  imposed  by  statute  on  the 
chief  mine  Inspector  In  relation  tiwreto. 

3.  Mines  and  Mineraia  Chief  Mine 
Inspector— DtrriES—CoNsnrnTi ON al  Pbo- 

VISIOKS. 

Article  25,  8  13  (WUUams,  {  377),  of  the 
schedule  to  the  Constitution  imposed  tbe  duties 
of  territorisl  oil  inapector  on  tbe  chief  mine 
inspector  only  until  otherwise  provided  by  law. 
There  is  no  express  or  necessarily  implied  con- 
stitutional limitation  on  the  power  of  the  Leg- 
islature to  take  from  the  chief  mine  inspector 
and  transfer  td  some  otber  officer  or  department 
the  jurisdiction  and  duty,  under  chapter  53, 
art.  4,  SS  4332  to  4359,  R.  U  1910,  as  amend- 
ed by  chapter  96,  Sesuen  Laws  1916,  p.  149, 
to  inspect  oils  and  other  liquid  products  of  pe- 
troleum known  as  burning  oil  or  kerosene  and 
gasoline  manufactured  or  offered  tor  sale  in  the 
state  for  illuminating,  heating,  or  power  pur- 
poses. 

Hardy,  G.  J.»  and  Kane  and  Sharp,  JJ.,  dls- 
sentlng. 

Error   from  District  Court,  Oklahoma 

County ;  Jno.  W.  Hayson,  Judge. 

Action  for  Injunction  by  Ed  Boyle,  Chief 
Mine  .Inspedor  of  Oklahoma,  against  J.  E. 
Love  and  others,  as  tbe  Corporation  Com* 
mission  tO.  tbe  State  of  Oklahoma,  and  A.  L. 
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Walker,  as  Chief  Cmserratlini  Agent.  De-j 
murrer  to  petition,  overruled,  and  Judgment 
for  plaintiff,  and  defendants  bring'  error. 
Reversed  and  remanded,  with  Instractlons 
to  snstaln  demurrer  and  dlamlsa  tbe  actlcm. 

S.  P.  Freeiinft  Atty.  Qea^  Hunt«  L.  Soltia- 
soDf  Asst.  Attj.  Qea.,  and  Paul  A.  Walker, 
of  Oklahoma  City,  for  tbe  Corporation  Com- 
miBslon. 

Bums  &  Tmiej,  of  Oklahoma  Oty,  for  de> 
f  endant  In  error. 

MILET,  J.  The  questions  that  require  our 
conslderatloD  and  determination  in  this  casp 
are  whether  the  authority  and  duties  In 
reference  to  the  Inspection  of  oils  and  liquid 
products  of  petroleum,  manufactured  or  of- 
fered for  sale  In  this  state,  for  Illuminating, 
heating,  and  power  purposes,  the  conserva- 
tion of  oil  and  gas,  drilling  and  operating  oil 
and  gas  wells,  and  plugging  abandoned  wells, 
appertain  to  the  oil  and  gas  department 
created,  and  inspectors  appointed,  pursuant 
to  chapter  207,  Session  Laws  1917,  under  the 
Jurisdiction  and  supervision  of  the  Corpora- 
tion ConuQlsalon,  or  to  the  office  of  chief  in- 
spector of  mines,  oil  and  gas,  created  by  tbe 
Constitution  (section  25,  art  8,  Williams*,  i 
174),  the  IncnmbCTt  of  which  la  known  as 
chief  mine  Inspector. 

Asserting  that  such  authority  and  Jurisdic- 
tion belong  to  and  the  duties  thereof  devolve 
solely  upon  his  office,  the  defendant  In  error, 
being  tbe  duly  elected  and  qualified  chief 
mine  inspector,  as  plaintiff  below,  brought 
this  action,  alleging  tbat  the  plaintiffs  in 
error,  defendants  below,  who  were  respective^ 
ly  the  duly  ,  elected,  qualified,  and  acting 
Cori>oration  Commissioners,  and  the  duly  ap- 
pointed acting  and  qualified  chief  oil  and  gas 
conservation  agent,  In  charge  of  the  oil  and 
gas  department  of  'the  commisrion,  together 
with  their  numerous  servants,  agents,  assist- 
ants, and  raiploySs,  whose  names  were  to  blm 
unknown,  were  unlawfully  assuming  to  ex- 
ercise Jurisdiction  and  authority  in  tbe  prem- 
ises, and  performing  duties  In  relation  tbere» 
to,  and  collecting  fees  prescribed  by  law,  and 
interfering  with  and  hindering  the  plaintiff 
and  his  deputies  and  assistants  in  the  dis- 
cbarge of  their  duties,  and  prayed  that  the 
defendants  and  their  said  agents,  servants, 
and  employes  be  ^Joined  and  restrained  from 
so  doing.  The  defendants  demurred  to  tbe 
petition,  the  demurrer  was  overruled,  and, 
the  defendants  declining  to  plead  further,  a 
final  Judgment  was  rendered  against  them, 
from  which  they  have  api>ealed  to  this  court. 

^e  death  of  plaintiff  in  error  J.  £S.  Love 
having  been  suggested,  and  tbe  ai^olntment 
of  plaintiff  in  error  A.  I*  Walker  as  his 
successor,  and  of  a  successor  to  A.  L.  Walker 
as  chief  oil  and  gas  conservatitm  agent  hav- 
ing been  made  known  to  the  court,  by  agree- 
ment an  order  has  been  made  for  ttie  sabati- 
tutlon  of  parties. 


I  Tbe  Diatter  of  conaerntlon  of  aU  and  gas, 
drilling  and  operating  oil  and  gas  wells,  plug- 
ging abandoned  welte,  the  Inspection  of  oils 
and  other  liquid  products  of  petnrfenm,  etc., 
and  the  fees  therefor,  and  tbe  duties  of  vari- 
ous officers  in  relation  thereto,  are  regulated 
several  statutes  of  the  state  enacted  from 
time  to  time  by  the  Legislature. 

In  the  order  of  enactmait,  the  first  of  these 
acts  Is  tiiat  ot  tbe  legislative  assembly  of 
tbe  territory  of  Oklahoma,  b^g  diapter  IT, 
Session  Laws  1A03,  pp.  180  to  105,  entitled, 
"An  act  to  provide  for  the  inspection  of  (Mis, 
the  appcrintment  and  oompoisatlon  of  Inapec* 
tors,  and  for  other  purposes."  This  act,  as 
amended  article  20,  %  2,  WiUlams',  |  34S. 
of  the  Constitution,  waa  by  virtue  of  ttie 
Schedule  to  the  Gonstltatlon  (article  26,  {  2. 
Williams*,  I  36^  brou^t  over  and  extended 
in  force  in  the  state.  The  office  of  territorial 
in^>ector  of  bils  provided  for  in  that  act  was 
not  continued  after  atatdiood,  and  the  duties 
imposed  op  that  officer  were,  by  virtue  of  the 
Schedule  to  the  Constitution  (arttcie  25,  {  13. 
Williams',  1 377)  to  be  p^ormed  by  tbe  chief 
mine  inspector  until  otherwise  provided  by 
law.  A  revlBlMi  of  this  act  was  Incorporated 
In  tbe  Bevlsed  Laws  of  1910  as  tdiapter  68, 
art.  4,  H  4332  to  4358  tbereot  Certain  sec- 
tions of  the  statute  were  amended  by  cbaptor 
96,  Session  Laws  1915,  pp.  149  to  152.  Tbe 
revised  statute  as  amended  provides  tbat  all 
oil  and  liquid  products  of  petroleum  known 
as  burning  oil  or  fcerosoie  and  gasoline,  by 
whatever  name  called,  wbidi  may  be  or  can 
be  used  for  lUumlnatti^  beating,  or  power 
purposes,  manufactured  In  this  state,  or 
brought  into  it,  sball  be  inspected  by  an 
authorized  inspector  of  this  stete  before  tbe 
same  are  consumed,  used,  or  sold,  or  offered 
to  be  sold  or  disposed  of  to  merchants,  con- 
sumers, or  other  persons  within  the  state. 
The  state  mine  inspector  was  made  tbe  ex 
officio  gauger  of  liquids  used  for  illuminat- 
ing, heating,  or  power  purposes,  and  authoriz- 
ed to  appoint  and  assign  for  duty  deputy 
oil  inspectors  at  any  point  where  there  are 
located  tank  stations  or  refineries.  The  law 
further  provides  the  manner  of  testing  oils 
and  other  of  said  liquids,  for  the  approval  or 
condemnation  thereof  after  test,  for  branding 
tbe  result  of  the  actual  test  on  the  package, 
barrel,  or  casks  contelnlng  the  same,  and  of 
ancb  as  are  found  to  be  unsafe  and  rejected. 
The  act  prohibits  tbe  sale  of  uninspected  or 
condemned  oils,  prescribes  penalties  for  hin- 
dering inspection,  prescribes  the  fees  to  be 
charged  for  Inspection  and  the  amount  there- 
of to  be  retained  by  the  d^uty  inspector; 
provides  for  re«>rds  to  be  Itej/t  by  tbe  in- 
spectors and  reports  tbereot  to  be  made  to 
the  chief  mine  ina>ector,  and  for  annual  re- 
ports by  the  dilef  mine  inspector  to  the 
Governor;  and  provldea  penaltlra  for  mis- 
conduct of  Inspectors  and  for  making  false 
tests. 

Tlie  n^t  act  la  chapter  26,  art  2,  {  431, 
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Session  Laws  1900,  whldi  was  slightly 
revised,  and  incorporated  In  tbe  Revised 
Laws  of  1910,  as  chapter  53,.  art.  3,  |i  4319  to 
4331.  The  original  was  entitled,  "An  act  to 
regulate  the  use  and  preservation  of  oil  and 
gas  and  providing  penalties  for  the  violation 
tiiereof,  provldlag  for  an  Inspector,  bis  du- 
ties,  compensation  and  appropriation  therefor 
and  declaring  an  emergency."  The  act  as 
revised  provides,  in  substance,  that  any  well 
producing  natural  gas.  In  order  to  prevent 
the  said  gas  from  wasting  by  escape,  shall 
Immediately,  after  penetrating  the  gas-bear^ 
Ing  rock,  be  shut  In  and  confined  In  tbe  well 
until  and  during  sacli  time  as  the  gaa  ther^ 
shall  be  utilized  for  Ut^ts,  fue!*  or  power 
purposes.  Tbe  act  contains  other  ^ovlslons 
deigned  to  prevent  the  unnecessary  use  and 
waste  of  natural  ^s  and  the  pollutlw  of 
stock  water  with  oil  and  the  refuse  from 
tanks  and  wells.  Tbe  act  further  provides 
that  all  dry  and  abandoned  oil  and  gag  wells, 
In  which  oil  or  gas-bearing  stratum  has  been 
found,  shall  be.  plugged  In  the  manner  therein 
prescribed  undor  the  supervision  of  the  oil 
and  gas  inspector  tberetn  provided  for.  The 
chief  mine  inspcMrtor  was  authorized  to  ap- 
pobit  audi  deputies,  possesstug  certain  qnall- 
llcatifHis,  as  necessary  for  performance  of  tbe 
dutlfis  requirod  by  law.  It  was  made  the 
doty  of  the  chief  mine  Inspector  and  Us 
deputlM  to  personally  siq>«TlBe  the  using 
and  operating  of  natural  gas  and  the  proper 
observance  of  the  laws  of  the  state  dealing 
with  the  drilling  and  produetlcHi  of  oil  and 
gas  or  tbe  j^plng  m  stcarage  or  purdbase  w 
use  thereof  within  die  state.  A  record  Is 
required  to  be  kept  of  all  oil  and  gas  wells 
and  dry  boles  plugged  la  accordance  with 
the  provisions  of  the  act,  containing  certain 
information  to  be  supplied  by  tbe  lessee  or 
operator  at  the  time  tbe  well  was  plugged. 

The  next  act  13  chapter  25,  Session  Laws 
1915,  p.  85,  entitled,  "An  act  defining  and 
prohibiting  the  waste  of  crude  oil  or  petro- 
leum, providing  for  the  equitable  taking  of 
the  same  from  tbe  ground  and  conferring 
authority  on  tbe  Oorporatton  Commission, 
prescribing  tbe  penalty  for  the  violation  of 
this  act  and  declaring  an  emergency."  This 
act  prohibits  the  production  of  crude  oil 
under  such  conditions  as  to  constitute  waste, 
defines  waste,  and  authorizes  the  Corporation 
Commission  to  regulate  the  taking  of  crude 
oil  from  any  common  source  of  supply,  so  as 
to  prevent  the  Inequitable  or  unfair  taking 
thereof,  and  to  prevoit  discrimination  In 
tevor  of  one  common  sonrce  of  supplies  as 
against  another.  Tbe  act  anthorizes  a  gauge 
to  be  taken  of  any  well  under  rules  and 
regulations  prescribed  by  the  Corporation 
GfHnmlsslim.  It  also  authorizes  and  directs 
the  Oommlsslon  to  make  and  promulgate  sncb 
other  rules  and  regnlatlwu^  and  to  empl<^ 
or  appoint  sudi  agents  with  the  consent  of 
the  Qovemor,  as  may  be  necessary  to  enforce 
tlw  met,   TbB  commlssloD  waa  further  em' 
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powered  to  hear  and  determine  complaints  of 
any  person  with  reference  to  the  enforcement 
of  the  act,  and  provides  for  ai^wals  from  the 
orders  of  the  Corporatloa  Ciomnilsslon  to  the 
Supreme  Court. 

The  next  act  Is  chapter  197,  Session  Laws 
1915,  p.  398,  being  entitled,  "An  act  to  con- 
serve natural  gas  in  the  state  of  Oklahoma, 
to  prevent  waste  thereof,  providing  for  the 
equitable  taking  and  purchase  of  same,  con- 
ferring authority  on  the'  Corporation  Commis- 
sion, prescribing  a  penalty  for  violation  of 
this  act,  r^ieallng  certain  acts,  and  declaring 
an  emergency."  This  act  makes  unlawful  the 
productlm  of  natural  gas  In  such  manner 
and  under  sudi  conditions  as  to  owstltute 
waste,  defines  waste,  and  provides  that  when 
natural  gas  In  commercial  quantities,  or  gas- 
bearing  stratum  known  to  contain  natural  gas 
in  such  Quantities,  Is  encountered  in  any  well, 
such  gaa  shall  be  ccmflned  to  the  original 
stratum  imtll  such  time  as  the  same  can  be 
produced  and  utilized  without  waste,  and 
that  all  such  strata  shall  he  adequately  pro- 
tected from  Infiltrating  waters.  Tbe  act 
regulates  tbe  taking  of  natural  gas  when  the 
supply  is  in  excess  of  market  demands,  a 
conunMi  purchase  (tf  natural  gas  Is  d^ned, 
and  such  pundiasers  are  prohibited  from  dls- 
crimlnatlnK  In  favor  of  one  producer  against 
another,  or  In  fitvor  of  one  'source  of  supply 
as  against  another.  The  Corporation  Com- 
mission is  given  authority  and  power  to 
cmdnct  hearings,  and  make  additional  regula- 
tions tot  tbe  prevention  of  the  waste  of 
natural  gas  and  for  tbe  protectlim  of  oil  or 
gas-bearing  strata,  and  to  further  regulate 
the  taking  and  the  pnnduse  of  gas  by  com- 
mon purchasers.  The  Commission,  with  the 
consent  of  tbe  Governor,  was  also  autborlzed 
to  employ  agents  necessary  to  enforce  the 
act.  The  act  farther  provides  that' nothing 
therein  contained  shall  be  construed  to  In- 
terfere with  any  duties  Imposed  by  law  on 
die  chief  mine  Inspector  of  the  state,  or  his 
d^utles. 

The  next  act  to  be  considered  Is  chapter 
207,  8e8^<m  Laws  1917,  p.  886,  entitled,  "An 
act  providing  tor  the  creation  of  an  oil  and 
gas  departmoit  under  the  jurisdiction  of  tbe 
Corporation  Commission,  autborizing  the 
Corporation  Commission  to  appoint  a  chief 
oU  and  gas  ccmservatifm  agent,  and  confer- 
ring exclufdve  jurisdiction  on  the  Corporation 
Gmnmisslon  in  reference  to  the  conservation 
of  oil  and  gas,  and  the  inspectlrai  of  gasoline 
and  oil,  the  product  ot  crude  petroleum,  and 
repealing  all  acts  or  parts  ot  acts  in  conflict 
therewith,  and  declaring  an  emergency."  Un- 
der tills  act,  the  jurisdiction  and  duty  to  tA- 
spect  oils  and  liquid  products  of  petroleum 
under  chapter  53,  art  4,  B.  U  1910,  as  amend- 
ed by  diapter  96,  Session  Laws  1915,  p.  149. 
was  taken  from  the  dilef  mine  Inqiector  and 
deputies  awolnted  by  him  and  conferred 
upon  the  Corporation  Commission.  The  com- 
mission was  authorized,  with  the  anfroTal  ot 
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the  OoTentor,  to  appoint  oil  inspectors  to 
perform  snch  duties,  who  are  authorized  to 
rec^e  the  compensation  provided  by  law  for 
the  inspection  of  oUa  and  liquids.  That  act 
farther  empowers  and  antborlzes  the  Corpora* 
tlm  CommlBdon  to  create  and  establidi  an 
oU  and  gas  department  under  their  Jurisdic- 
tion and  siu>ervl8l<m,  and,  with  the  apinvral 
and  consent  of  the  QoTemor,  to  appoint  a 
chief  oil  and  gas  conserratton  agent,  who 
■ball  have  charge  of  sniA  oU  and  gas  depart- 
ment All  authority  tiieretofore  conferred  up- 
on oUier  departments  in  reference  to  the  con- 
aenratlmt  of  oXl  and  gas  and  the  control  and 
operation  of  oH  and  gas  wells,  and  the  con- 
stmctifHt  and  regulation  of  oil  and  gas  pipe 
lines,  was  conferred  ezclnslTely  upon  the  ' 
Corporation  Conuntsalon.  The  authority  and 
duty  of  the  chief  mine  Inspector  and  Ills 
d^Dtles  to  snperrlse  the  plugging  of  dry  and 
aband<ned  oil  and  gas  wells,  under  article  S, 
e.  5S,  R.  L.  191.0,  was  taken  from  that  depart- 
ment, and  exclusive  jurisdiction  thereof  was 
omferred  uptm  the  otMiserTatlrai  agents  of 
the  Corporation  Commlsstim  under  orders 
and  regulatlcMis  for  planting  sndi  wells  to  be 
made  the  Corporation  Commisrtoo,  after 
a  geoeral  hearing  ttiereon  as  prescribed  by 
law. 

All  of  the  acts  of  the  plalntlflb  in  error  and 
thd^  agents,  serranta,  and  employee,  of 
which  the  defendant  in  error  complains,  and 
whldi  he  se^  to  prevent  them  from  p^ 
forming,  are  those  committed  in  the  dlsdiarge 
of  the  duties  either  originally  Imposed  on  tlie 
CorporatlMi  Commission  and  Its  agents  under 
diaptera  2S  and  197  ot  Sesritn  Laws  1915. 
or  originally  Imposed  on  l2ie  chief  mine  in- 
spector and  his  deputies  under  chapter  SH. 
art. 3,  as  amended,  and  chapter  63,  art  4>  B. 
L.  ISHO,  and  snbseqoaitly  transferred  by 
diapto:'  207,  S.  L.  1917,  to  the  Corporation 
Oommisslai.  And  all  the  authority  and  juris- 
diction which  the  chief  mine  inspector  claims 
to  possess  in  the  premises  was  dther  not 
granted  that  officer  under  the  acta  In  quea- 
tLtm,  or  else  has  been  apressly  takea  from 
him  by  the  act  of  1017  and  vested  in  the  offi- 
cers of  whose  conduct  he  complains. 

Counsel  tor  defendant  Ih  error  omoede 
that  if  these  several  acta  are  valid,  he  has 
no  ground  for  complaint  But  it  is  craitrad- 
ed  that  chapters  25  and  197,  8.  U  1916,  in  so 
far  as  they  confer  jorladiction  and  authority 
upon  the  Corporation  CommlssltHi  and  impose 
certain  duties  on  that  body  and  agents  se- 
lected by  it,  and  that  diapter  207,  8.  L.  1017, 
in  so  far  as  such  jurisdictimi  uid  authori- 
ty are  continued  In  the  commission,  and  also 
transfers  to  the  commissioD  the  duties  there- 
tofore prescribed  to  be  performed  by  the 
chief  mine  inq)ector  and  his  deputies  under 
dupter  68,  art  3,  and  chapter  63,  art.  4,  B. 
L.  1910,  as  amended,  are  invalid.  In  that  the 
anthorlty  and  jurisdiction  so  confmed  and 
the  dutlea  so  Imposed  on  tibe  Gtnrporaticai 
Commission  belong  nndw  the  Oonstltntlofi, 


exdnslvdy  to  the  office  of  dilef  mine  In* 
Bpector,  and  that  the  tiegislature  was  with- 
out power  to  lodge  them  ^sewhere. 

In  considering  the  validity  of  the  acts  In 
question.  It  must  be  borne  In  mind  that  the 
legislative  authority  of  the  state  Is  vested  in 
the  Legislature  and  the  direct  action  of  the 
people  nnder  the  reserved  powers  of  the  Ini- 
tiative and  refer^adnm.  Const,  art.  5.  |  1, 
Williams',  i  61.  And  that  the  authority  of 
the  Legislature  extends  to  all  rightful  sub- 
jects of  legislation.  Const  art  5,  |  86,  Wil- 
liams*, 8  08.  The  creatloQ  of  offices  and  pre- 
scribing the  duties  thereof  Is  a  legislative 
function  to  be  exerdsed  subject  only  to  con- 
stitutional llmltatlfHis  by  the  Legislature. 
20  Cyc.  1368  ;  23  Am.  &  Eng.  Ency.  of  Law. 
328. 

While  certain  offices  in  the  executive  de- 
partment of  the  government  are  created  by 
the  Constitution,  yet  the  power  of  the  I^- 
islature  to  provide  by  law  for  additional 
offices  In  that  department  Is  distinctly  recog- 
nized In  that  instrument  and'whlle  the  Con- 
stitution designates  certain  duties  to  be  per- 
formed by  some  of  the  executive  officers  cre- 
ated by  that  instrument  yet  the  power  of  the 
Legislature  to  prescribe  by  law  additional 
duties  to  be  performed  by  snch  officers  and 
to  prescribe  all  of  the  duties  where  none  are 
deidgnated  'ln  the  Constltutiw  Is  also  dis- 
tinctly reoogiUsed  in  that  instrument  Artt 
de  6,  I  1,  WllUams'.  f  160.  Furthermore^ 
while  in  the  |»oper  exerdse  of  the  Judicial 
function  of  construing  and  dedarlng  the  law. 
It  Is  the  duty  of  the  courts.  In  case  of  con- 
flict between  the  Constitution  and  an  act 
of  the  Legislature,  to  fcrilow  the  Constitution 
as  the  supreme  law,  yet  we  must  never  be 
unmindful  of  the  well-established  rule  that 
legislative  enactments  must  be  upheld  and 
followed  by  the  courts  unless  they  are  clear- 
ly violative  of  some  provision,  either  express- 
ed or  necessarily  Implied,  of  the  organic 
law.  It  Is  not  on  slight  Implication  and 
vague  conjecture  that  the  Legislature  Is  to 
be  pronounced  to  have  transcmded  Its  pow- 
ers, and  Its  acts  to  be  considered  as  void. 
The  <v^K)sltlon  betweeai  the  Constitution  and 
the  statute  should  be  such  that  the  Judge 
feels  a  clear  and  strong  convlctbm  ot  their  In- 
omipatibllity  with  each  other.  Andersra  v. 
Bitterbusch,  22  OU.  761,  08  Pac.  1002.  ■ 

[1-1]  Keeping  these  principles  In  mind,  let 
us  examine  the  pravislaais  of  the  Constftu- 
tUm,  whldb  it  is  dalmed  limit  the  power  of 
the  lieglslatnre  In  the  pranlses.  Article  6,  i 
1,  Williams'*  I  150.  of  the  Gtmstitntloii,  pro- 
vides that  the  "executive  authority  of  tb/o 
state  shall  be  vested"  In  outatn  officers 
tberdn  named,  among  whom  is  chief  mine  In- 
spector, and  "other  officers  provided  by  law 
and  this  Constitution,  eadi  of  whom  shall 
laep  his  office  and  public  records,  books  and 
papws  at  the  seat  of  govmuDOEtt  and  shall 
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perform  such  duties  as  may  be  deslgnatecl  In 
this  Constitution  or  prescribed  by  law." 

The  (miy  otber  proTlslona  of  tbe  Constitu- 
tion relating  to  this  office  are  article  6,  |  26, 
Williams',  i  174,  and  arUcle  6,  |  26,  WU- 
llams',  {  175,  as  follows : 

CL74)  Sec  25.  "The  office  of  diief  Inspector 
of  mincB,  oil,  and  gas  is  hereby  created,  and 
the  incombent  of  said  office  shall  be  known  as 
the  chief  mine  insitector.  The  term  of  said  of- 
fice Bfaall  be  four  years,  and  no  person  shall 
be  elected  to  said  office  unless  he  shall  have 
had  eight  years'  actual  experience  as  a  practi- 
cal ininv,  and  such  other  qualifications  as  may 
be  prescribed  by  the  L^hdatare.  The  chief 
mine  inspector  shall  perform  the  dnties,  take  the 
oath,  and  execute  the  bond  prescribed  by  the 
LcgislHture."  ' 

(175)  Sec.  26.  "Thv  Legidatnre  shall  create 
mining  districts  and  provide  for  the  appointment 
or  election  of  assistant  inspectors  therein,  who 
shall  be  ander  tbe  general  c<Hitrol  of  tbe  chief 
mine  inspector,  and  the  L^islature  shall  de- 
fine thdr  qualifications  and  duties  and  fix  their 
compensation." 

In  the  Schedule  to  the  Constitution  (arti- 
cle 25)  enacted  by  the  constitutional  con- 
vention, "In  order  that  no  inconvenience  may 
arise  by  reason  of  a  change  from  the  forms  of 
government  now  existing  in  the  Indian  Ter- 
ritory and  the  territory  of  Oklahoma,"  It  Is 
declared,  among  other  things: 

"Tbe  act  of  Ocwgress  entitled,  'An  act  for  the 
protection  of  tbe  lives  of  miners  in  the  terri- 
tories,' approved  March  3,  1891,  and  the  act 
of  Congress  entitled,  'An  act  to  amend  an  act 
entitled,  "An  act  for  tbe  protection  of  the  lives 
of  miners  in  the  territories," '  approved  Jaly  1, 
1902,  are  hereby  extended  to  and  over  the  state 
'  of  Oklahoma  until  otherwise  provided  by  law : 
Provided,  that  the  words,  'Governor  of  the  State' 
are  hereby  substituted  for  the  words,  'Governor 
of  such  organized  territories,'  and  for  the  words, 
'Secretary  of  Interior,'  wherever  the  same  ap- 
pear in  said  acts,  and  the  words,  'chief  mine 
inspector,'  for  the  words,  'mine  Inspector,'  wher- 
ever the  same  appear  in  said  acta.  The  chief 
mine  inspector  shall  also  perform  the  duties 
required  by  laws  of  the  territory  of  Oklahoma 
oi  the  territorial  oil  injector  until  otherwise 
provided  by  law."  Articie  25,  I  13,  Williams', 
I  377. 

It  wlU  be  noted  that  while  the  Constita- 
tloD  creates  the  ofllce  of  chief  Inspector  of 
mines,  oil  and  gas,  it  nowhere  defines  the 
authority  or  Jurisdiction  of  the  office,  or  pre- 
scribes the  duties  of  the  Incumboit  thereof. 
It  only  prescribes  the  term,  and  also  cme  of 
the  quail  flcatiotns  of  tiie  Incombmt,  to  which 
the  Legislature  Is  anthorliEed  to  add  others. 
As  remarlted  by  this  court  in  Insurance  Go. 
of  North  America  v.  Welch,'  49  Okl.  620^  154 
Pac.  48,  Ann.  Cas.  1018B,  471,  i|o  duties  are 
prescribed  for  this  office  by  the  CMistltutltm, 
leaving  to  the  Legislature  to  prescribe  what 
duties  shall  be  performed  by  soch  ofllcer. 
Howerer,  it  la  argued  that  some  duttei  at- 
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tailed  to  tbe  office  must  necessarily  arise  by 
Implication,  the  nature  of  which  Is  indicated 
by  the  title  thereof.  It  is  no  doubt  true  that 
it  was  the  intention  that  the  chief  mine  in- 
spector should  render  scnne  service  to  the 
state,  and  that  tbe  office  should  not  be  a 
mere  sinecure.  But  It  is  equally  true  that  it 
was  left  to  the  wisdom  of  the  .L^islature  to 
define  and  regulate  those  duties.  There 
would  be  some  force  In  the  argumrat  that, 
construing  the  several  provi^ons  of  the  Con- 
stltuti<Hi  and  tbe  Schedule  together,  and  it 
being  required  that  the  <Aiet  mine  Inspector 
should  be  an  experienced  practical  miner,  it 
was  contemplated  that  he  should  be  chained 
with  the  duty  of  Inspecting  mines  and  of  se- 
curing observance  of  those  laws  enacted  for 
the  purpose  of  promoting  the  safety  of  min- 
ers and  those  engaged  In  mining  operations. 
We  are  not  here  concerned  with  audi  duties 
and  the  power  of  the  Legislature  with  refer- 
ence thereto.  These  highly  Important  du- 
ties have  not  been  changed  or  In  the  least  af- 
fected by  the  legislation  assailed.  This  leg- 
islation relates  to  the  prevention  of  the  waste 
of  two  of  the  valuable  natural  resources  of 
the  state,  and  the  protection  of  the  public 
against  the  sale  of  unsafe  and  daaseroos  re- 
fined oils. 

Whatever  may  be  inferred  from  the  name 
of  the  office  as  to  the  nature  of  tht  duties 
thereof,  it  Is  quite  clear  that  the  duties  im- 
posed on  the  Corporation  Commission  under 
chapters  26  and  197,  Session  Laws  1915,  hav- 
ing reference  to  the  prev«itimi  of  the  waste 
of  (Al  and  gas  and  to  regulate  the  equitable 
taking  or  purchase  of  same,  do  not  fall  with- 
in the  scope  of  the  duties  that  may  reasona- 
bly be  Infened  trom  the  name  "ciitef  Inspec- 
tor of  mines,  dl  and  gas."  Tbe  same  may 
be  said  of  tbe  duties  originally  Imposed  <m 
the  dilef  mine  Inspector  and  his  depntiea  un- 
der diapter  08,  art  3,  R.  I*  1910,  to  super- 
vise the  using  and  operating  of  natural  gas 
and  the  obaerrance  of  the  laws  dealing  with 
the  drillliu;  end  production  ot  oil  and  gas,  ttie 
taping,  atorace,  pnixdiase,  or  use  thereof  and 
to  superintend  the  plugging  of  dry  and  aban- 
doned welts,  and  which  duties  were  subse- 
quently transferred  to  the  (A  and  gas  de- 
partment of  the  Corporation  Onnmlssitm  by 
the  act  of  1917. 

It  might  be  argued  with  smne  reas<m  that 
tbb  duty  of  inspecting  oUs  and  liquid  iwod- 
ucts  of  petroleum  or  other  bituminous  sub- 
stances, wfaldi  may  b^  or  can  be,  used  for 
illuminating,  heating  or  power  purposes, 
would  taU  within  the  scope  of  duties  which 
could  be  properly  Inferred  fri»n  the  name  of 
the  office.  But  it  la  quite  erident  that  the 
constitutional  conventitm  did  not  think  that 
such  duties  would  necessarily  be  implied. 
As  before  stated,  there  was  a  statute  of  tiie 
territory  of  Oklahoma,  providing  for  snch  in- 
spection, the  Inspection  being  made  by  an 
officer  known  aa  the  territorial  oil  inspector. 
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Chapter  17,  S.  L.  190S,  p.  180.  rCtals  statnte 
wafc  brought  over  and  extended  In  force  in 
the  state  by  the  sdiedule  (article  25,  i  2,  WH- 
llamv',  I  sett,  of  the  ConstltuttoiO.  except  that 
the  standard  for  certain  tests  of  kerosene  oil 
for  mumlnatlng  purposes  provided  In  the  act 
waa  dianged  by  artlde  20,  1  %  Williams*,  1 
MS,  of  the  Constttntioo.  Mo  prorl^on  was 
made  for  contlnning  the  oOee  of  territorial 
oil  Inspector  after  the  erection  of  the  state, 
and  had  it  been  Intended  or  thought  that  the 
duties  thereof  under  the  act  would  necessari- 
ly de?olTe  on  the  cSilef  mine  Inspector,  It 
would  not  have  been  further  prorlded  In  the 
sdiedule  that  the  dilef  mine  inqiector  should 
perform  Uie  duties  required  by  the  laws  of 
the  tenltwy  of  Oklahoma  of  the  territorial 
<ai  Inspectw  untU  otherwise  provided  by  law. 
Written  Constitutions  are  the  product  ot  de 
liberate  thought.  Tras^  t.  Cook  Construc- 
tion Co^  24  OkL  854,  106  Paa  067.  It  is 
apparent  that  the  d^b^ate  thoo^t  oi  the 
authors  of  the  Ooostitntlon  was  that  the 
duty  of  Inspecting  such  <^  was  not  neces- 
sarily a  part  of  the  duties  ot  the  office  of  In- 
spector of  mines,  oil  and  gas.  Such  being 
the  cMistructlon  of  the  section  creating  the 
office  of  the  creators  thereof,  we  do  not  feel 
sntborlzed  to  construe  it  otherwise. 

Notwithstanding  the  Constitution  pre- 
scribes no  duties  to  be  performed  by  the 
chief  mine  Inspector  with  relation  to  oU  and 
gas,  and  that  instrument  expressly  leaves  It 
to  the  legislature  to  prescribe  such  duties, 
counsel  for  defeodant  in  error  contend  that 
such  duties  when  prescribed  "by  the  Legis- 
lature pursuant  to  constitutional  mandate 
t>eoome  constitutional;  and,  while  they  may 
be  altered  or  added  to  by  the  Legislature, 
such  additions  or  alterations  must  at  all 
times  relate  to  the  constitutional  officer,  and 
cannot  be  transferred  to  another  officer, 
created  by  the  Lq;lslatnre,  and  such  act 
(transferring  such  duties)  is  nnconstltntion- 
al  and  void." 

In  the  argument  In  support  of  that  pr<^K>- 
sltlon,  several  authorities  are  dted.  It  Is 
unnecessary  to  review  all  these  cases.  The 
same  antlioritles  were  cited  in  Insnrance 
Co.  ot  North  America  v.  Welcb,  supra,  and 
the  purport  thereof  was  stated  In  the  opin- 
ion in  that  case  as  follows: 

"Where  an  office  is  created  by  or  imbedded  in 
the  CoDstitutioD,  and  the  duties  thereof  are  de- 
fined by  that  inBtrument,  or  where  the  office 
antedated  the  Constitution,  and  its  duties  were 
enamerated  by  the  statute  at  the  time  tbe  Con- 
stitution was  adopted,  or  where  the  office  owes 
its  ori^n  to  the  common  law,  and  bad  certain 
weU-recognised  duties  attached  thereto,  or  in- 
herently connected  therewith,  or  forming  a  sub* 
stantial  part  thereof,  it  was  not  within  the 
power  of  the  Legielature  to  transfer  such  duties 
to  an  office  of  its  own  creation  or  to  an  officer 
selected  and  chosen  In  a  manner  different  from 
that  by  which  the  eonstitntional  t^oer  was 
named.** 


If  it  be  assomed  tliat  Oiose  antboritles 
announce  sound  principles^  they  can  have  no 
otrntrtrtUng  aivUcation  to  this  case,  ^e  du- 
ties of  the  chief  mine  Inspector  with  refer- 
ence to  oil  and  gas  are  not  defined  in  tbe 
Constitution.  Tbe  office  did  not  antedate  the 
(constitution,  and  hence  no  duties  therectf 
were  enumerated  by  statute  at  the  time  the 
Constitution  was  ad<q;»ted.  The  office  was 
unknown  to  the  ecHnmon  law,  and  there  were 
no  certain  well-recognlzed  duties  attached 
thereto,  or  inherently  connected  therewith, 
or  which  formed  a  sut>stantlal  part  thereof. 
There  had  been  no  legislation  on  the  subject 
of  the  conservation  of  oil  and  gas,  or  re- 
lating the  drilling  of  oil  and  gas  wells,  or 
plugging  abandoned  wells  at  tbe -time  of  the 
adoption  of  the  Constitution.  There  had 
then  been  legislation  only  on  the  subject  of 
inspecting  oils  and  liquids  manufactured  or 
sold  for  illnminatlag,  heating,  and  power 
purposes,  and  it  was  distinctly  provided 
that  the  C!hlef  Mine  Inspector  diould  per- 
form the  duties  relative  thereto  only  until 
otherwise  provided  by  law. 

Counsel  for  defendant  In  error  seem  to  re- 
ly largely  on  Trapp  v.  Cook  Construction  Co., 
supra,  in  support  of  tlieir  contention,  but 
we  do  not  thluk  that  case  does  so.  The 
Constitution  created  a  boanl  of  agriculture, 
and  amoug  other  things  provided  that  it 
should  be  the  board  of  regents  of  all  state 
agrlcnltural  and  mechanical  colleges,  and 
should  discharge  such  other  duties  as  might 
be  provided  by  law.  The  duties  of  tbe  board 
of  regents  of  the  State  Agricultural  and 
Medianlcal  College  were  defined  in  the  stat- 
utes of  the  territory  of  Oklahoma.  After  the 
ad(^tIon  of  the  Constitution  and  the  erection 
of  the  state,  the  Legislature  created  a  state 
board  i^f  public  affairs,  and  transferred  to 
that  board  certain  duties  that  had  thereto- 
fore been  performed  by  the  board  of  agri- 
culture under  the  statutes  defining  the  du- 
ties of  the  board  of  r^ents  of  the  Agricul- 
tural and  Mechanical  College.  It  was  hdd 
that  these  duties  were  by  the  Constitution 
vested  In  tbe  board  of  agriculture,  and  tbe 
act.  creating  tbe  state  board  of  public  affairs, 
in  so  far  as  the  same  were  tran^erred  to  that 
board,  was  void.  For  the  purpose  of  this 
case,  it  is  not  necessary,  and  we  do  not  ques- 
tion  the  correctness  of  the  conclusion  reached 
In  that  case.  Tbe  two  caaea  are  not  paral- 
lel. If,  instead  of  proriding  that  the  chief 
mine  Inspects  should  pwform  the  duties 
prescribed  by  the  Legislature,  the  Constito- 
tlon  had  provided  that  the  cblef  mine  In- 
spector diomld  perform  tbe  duties  of  the  ter- 
ritorial oU  bispeebar  and  sndi  other  duties 
as  might  be  prescribed  by  the  Legislature, 
the  decision  In  the  former  case  would  be  in 
point. 

None  of  the  authorities  cited  counsel 
appear  to  us  to  sustain  the  propositUm  stated 
.by  them,  nor  do  we  think  that  Oie  proposl- 
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tton  1ft  sai^orted  t>r  reanm.  To  bold  tiiat, 
beeauw  one  Le^slatnre  bas  aem  fit  to  pre- 
Bolbe  certain  duties  to  be  performed  by  the 
Incnmbent  of  an  office  mated  by  the  Con- 
Btltntlon,  siKb  dntfea  cannot  snbeeqnently 
be  taken  from  tbat  officer  and  transferred 
to  some  other  officer  wonid  be  to  allow  one 
l^rislatlve  body  to  bind  the  action  of  all 
future  Legislatures,  which,  to  say  the  least 
of  It,  would  be  a  norel  way  at  amending 
the  Constitution. 

We  think  this  case  falls  within  the  rule 
that  although  the  Legislature  may  not  take 
from  an  office  created  by  the  Constitution 
powers  conferred  by  that  instrument,  or 
those  whldi  have  Immemorlally  been  attach- 
ed thereto,  It  Is  not  prerented  from  confer- 
ring upon  such  office  and  taking  therefrom 
new  powers  which  were  not  conferred  by  the 
Constitution,  or  which  have  not  been  tradi- 
tionally associated  with-  the  office.  29  Gyc. 
1431;  People  v.  Squires,  14  OaL  13;  For- 
tune T.  Buncombe  Co.,  140  N.  G.  322,  S2  B. 
E.  »S0 ;  State  Anson,  182  Wis.  481,  112 
N.  W.  476. 

In  our  Judgm«it  there  Is  nothing  in  the 
Constitution  which  required  that  the  duties 
Imposed  nnder  chapters  25  and  197,  Session 
Laws  1915,  on  the  Cori>o ration  Commission, 
should  be  performed  by  the  chief  mine  In- 
spector, and  nothing  therein  whldi  limits  the 
power  of  the  L^lslature  to  transfer  the 
other  duties  originally  imposed  by  statute 
on  the  office  of  Inspector  of  mines,  oil  and 
gas,  to  some  other  agency  of  the  state.  Hav- 
ing reached  that  conclusion.  It  is  not  necee- 
88 ry  to  consider  the  question  as  to  whether 
those  duties  can  properly  be  imposed  upon  the 
Corporation  Commission,  since  the  defendant 
in  error  has  no  such  Interest  in  the  ques- 
tion as  wOl  pMmlt  htm  to  assail  the  constl- 
tntimallty  of  the  acts  in  that  reapect  State 
ex  rel.  Breene  t.  Howard,  171  Pac.  SO. 

Also,  in  view  of  the  conclusion  reached 
as  to  the  constitntlcHiallty  of  the  acts  in 
question.  It  is  unnecessary  to  consider  the 
oth«*  questions  raised  by  the  plaintiffs  In 
error,  and  we  express  no  <vinl<Hi  theretni. 

The  Judgment  of  the  trial  court  la  accord- 
ingly reversed,  and  the  cause  remanded, 
with  Instructions  to  sustain  the  demurrer 
and  dismiss  the  action. 

PER  CURIAM.  The  opinion  in  the  above- 
entitled  cause  was  prepared  by  our  former 
Associate,  Mr.  Justice  MUey,  prior  to  the 
expiration  of  bis  term  of  office  as  a  justice 
of  tbis  court  Since  the  expiration  of  his 
term,  upon  due  consideration,  the  opinion 
prepared  by  him  has  been  approved  and 
adopted  as  the  opinion  of  the  court,  and  Is 
now  handed  down  as  sodL 

All  the  Justices  concur,  except  HARDT, 
O.  J.,  and  KANE  and  SHARP,  JJ.,  who  dis- 
sent, and  HARRISON  J.,  not  participating. 
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(No.  9201.) 

(Supreme  Court  of  Oklahoma.  March  11, 1019. 
Rehearing  Denied  May  13,  1910.) 

(SyUahut  Jtv  Me  Court.) 

1.  Pleading  ct^sSll— GoNSTEttcrion  or  Peti- 
tion—ExHinrrs. 

The  allegations  of  a  petition  must  be  con- 
strued in  conoection  with  the  exhibits  attached 
and  referred  to  in  the  petition. 

2.  CODBTS  «=»65— COUMTT  COUBTS— PBOBAT& 

Business— J  DBI8DICTI0N. 
The  county  courts  under  the  provisions  of 
section  1823,  Bev.  Laws  1910,  are  always  in 
session  for  the  transaction  of  probate  business, 
and  that  portion  of  this  section  of  the  statute 
providing  for  terms  of  the  county  courts  baa 
no  application  to  the  probate  jurisdiction  of  the 
courts. 

Error  from  District  Court,  Rogm  County; 
W.  J.  OampbeU,  Judge. 

Action  by  R.  E.  Chambers,  guardian  of 
Bemlce  Stockton,  a  minor,  agahut  the  South- 
ern Surety  Company.  Judgment  for  plaintiff 
on  the  ideadlngs,  and  defendant  brings  error. 
Affirmed. 

E  C.  6Unard,  J.  H.  Wahl,  and  C.  H.  Bnnls, 
all  ct  Shawnee,  for  plaintiff  In  error. 

OWEN,  J.  This  action  was  brought  1^ 
the  defmdant  In  error  to  recover  on  a  guard- 
ian's bond  on  whldi  ^intiff  In  error  was 
surety.  Judgment  was  rendered  on  the 
pleadings.  The  petition  allege^  In  sub- 
stance, tbat  the  prindital  of  the  bond  was 
appointed  guardian  'for  ttie  minor;  that  on 
August  28,  1018,  bis  final  report  was  ap- 
proved, be  was  discharged  as  guardian,  and 
his  bond  released;  that  on  the  5th  day  of 
October,  1914,  an  order  was  entered  vacat- 
ing the  order  of  August  28,  1913,  and  on 
the  14tb  day  of  December,  1914,  an  order 
was  entered  adjud^rlng  said  guardian  to  be 
Indebted  to  the  minor  bi  the  sum  of  $1,697.80; 
and  that  the  guardian  had  fiiiled  to  pay  said 
sum  to  the  minor  or  to  the  defendant  In 
error,  her  present  guardian. 

Connsd  urge  that  the  petlUon  does  not 
state  a  cause  of  acti<ai  because  It  alleges 
the  order  of  August  28th  was  set  aside  in 
so  far  as  same  attempted  to  approve  the  pur- 
ported final  report  of  the  guardian,  and  does 
not  contain  the  specific  allegation  that  the 
order  was  set  aside  in  so  far  as  it  under- 
took to  release  the  bond.  The  language 
used  in  the  petition  Is: 

"Said  coart  made  and  entered  an  order  of 
vacation  and  set  aside  said  order  of  the  28th 
of  August,  1913,  in  so  far  as  tfae  same  attempt- 
ed to  approve  tfae  purported  final  report  of 
said  Marthi  B.  Eldrldge  filed  In  said  court  on 
the  23d  day  of  August,  1013,  a  copy  of  whkh 
Is  attached  marked  'Exfaibit  C* " 
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The  Elxhibit  C,  referred  to,  la  a  copy  of 
the  order  entered  on  October  S,  1914,  and 
contains  tbe  followlnc  language: 

"Ordered,  adjudged,  and  decreed  that  the  or- 
der of  this  court  made  and  entered  on  the  28th 
day  of  AuKUflt.  1913,  wherein  the  final  report 
of  Martin  B,  Eldridge  as  guardian  of  Bemice 
Stockton  Is  approved,  be  and  the  same  is  here- 
by annulled,  vacated,  and  set  aside,  and  the  said 
Hartin  B.  Bldridge  is  ordered  to  file  in  this 
court  hia  final  report  herein  on  ox  before  the 
210th  day  of  October,  1814." 

[1]  It  i>  not  oontosded  thwe  was  more 
than  one  order  ot  this  character  made  on 
Augiut  28tb.  The  aipproTBl  of  the  final 
report  ot  Eldrldge  and  the  release  of  the 
bond  waa  but  one  orders  and  It  clearly  ap- 
pears that  the  court  Intended  to  racate  the 
entire  order.  It  will  be  noted  that  the  court 
referred  to  it  as  the  "order  of  this  court 
made  and  entered  on  the  i^th  day  of  Ad- 
gust,  1913,  wher^  the  final  report  of  Martin 
B.  Eldrldge  as  guardian  of  Bemice  Stockton 
is  approved,*  be  and  the  same  la  ber^y  an- 
nulled, etc."  The  exhibit  innat  be  con^d- 
ered  in  oonnectim  with  and  as  a  part  of  the 
petition.  Bowker  t.  Linton,  172  Paa  442; 
8a  Surety  Co.  v.  Municipal  Exe.  Co^  160 
Pac.  617,  L.  B.  A.  1917B,  658;  Davis  v. 
Brd.  of  County  Comr.,  158  Pac.  294,  L.  R. 
A.  1016F,  873. 

[2]  Counsd  also  urge  that  the  county  court 
had  no  Jurisdiction  to  enter  fbe  order  on 
October  Stli  vacating  tlie  former  order  for 
the  reason  It  was  ratered  attee  the  expira- 
tion of  the  term  at  which  the  order  was 
made  discharging  the  guardian  and  releasing 
the  bond.  Under  the  provisions  of  section 
1823,  B.  L.  1810,  the  county  courts  are 
always  oipen  and  in  session  for  the  transac- 
tion of  probate  business.  The  provision  of 
the  statute  providing  for  terms  of  the  county 
courts  has  no  application  to  probate  matters. 
Twin  St  OH  Co.  V.  JohDson,  179  Pac  605 
(case  Mo.  8208,  not  yet  officially  reported); 
Morris  T.  Sweeney,  6S  Okl.  163,  165  Pac 
637. 

Finding  no  merit  in  the  assignments  ot 
error  urged,  the  Judgment  of  the  lower  court 
is  afilruiod. 

All  the  Justices  concur. 


(U  Okl.  Cr.  107) 
STANDFORD  v.  8TATB.   (No.  A-^83.) 

(Criminal  Court  of  Appeals  of  Oklahoma, 
May  19,  1919.) 

fByllahu*  by  the  CourtJ 

Cbiminax,  Law  ^=>935(1)  —  CuAaACTEB  or 
WrrNKsa— Testimont  op  Fobmeb  Convict. 
A  conviction  based  mainly  upon  the  on- 
supported  testimony  of  a  confessed  rq>eatedly 
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convicted  violator  of  law,  who  is  contradicted 
by  competent  witnesses  for  the  accused,  and 
succesefnlly  impeached  for  truthfulness,  will  not 
l>e  allowed  to  stand,  and  it  is  reversible  emir 
under  such  record  to  overrole  a  motion  for  a 
new  trial. 

Appeal  from  County  Court,  Kay  County; 
Joshua  h.  Bobinson,  Judge. 

George  Standfmrd  was  convicted  of  a  viola- 
tion of  the  prohlUtory  Uquof  laws,  and  be 
appeals.   Reversed  and  ronanded. 

O.  A.  Chappell,  of  Newkirk,  for  plaintiff  In 
error. 

8.  P.  Freeling,  Atty.  Oen.,  and  B.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONO,  3.  The  platntUt  in  error. 
George  Standford,  was  Informed  against  for 
the  Illegal  sale  of  wbldcy  to  Cari  PeiiElns, 
convicted,  and  aentoiced  to  imprisonment  in 
the  county  J^l  for  a  period  of  80  days,  and 
to  pay  a  fine  of  ^  and  the  costs  of  this  pros- 
ecution, and  in  the  event  said  fine  and  costs 
are  not  paid  at  the  expiration  of  said  80  days 
to  be  further  confined  until  said  fine  and 
oiwts  are  paid  as  provided  by  law.  To  re- 
verse the  Judgment  rendered  be  prosecutes 
this  appeal. 

The  evidence  la  Uiat  the  prosecuting  wit- 
ness at  the  time  and  place  averred  In  the  In- 
formation went  with  others  in -an  automobile 
to  near  the  home  of  the  defendant,  where  the 
prosecuting  witness  left  the  car,  and  went  in 
the  direction  of  the  home  of  the  defendant, 
and  shortly  thoeafter  returned  to  the  ear, 
having  several  balf-pint  bottles  of  whisky, 
which  were  deposited  in  the  car,  and  the  party 
then  proceeded  to  Pickham,  where,  shortly  aft- 
er their  arrival,  tbey  were  arrested,  and  six 
half  plnta  of  Eraitucky  Club  Whlsl^  found 
and  seized  by  the  sberlfl,  and  put  tn  evidence 
in  tbta  case,  and  their  contmts  Identified  as 
whisky.  That  early  the  next  morning  the 
sheriff  seardied  the  residence  of  the  defendt 
ant  and  did  not  find  any  whisky,  but  found 
three  bottles  of  beer,  that  the  defendant  was 
thai  arrested  and  searched,  and  $10.50  in  sil- 
ver and  two  one  dollar  bills  found  upon  bis 
person,  for  which  he  gave  the  def^idant  $2 
tn  BllTer,  and  retained  the  bills  whldi  were 
Introduced  In  evidence. 

The  prosecuting  witness — the  only  witness 
to  the  alleged  sale — testified  that  he  was  22 
years  old;  that  at  about  0  o'clock  p.  m.  of 
the  day  stated  In  the  Information  he  went  in 
a  car  to  near  the  house  of  the  def«idant,  ac- 
companied by  others;  that  he  left]  the  car, 
the  others  remaining  in  said  car,  and  proceed- 
ed to  the  home  of  the  defendant,  knocked  at 
the  door;  that  the  defendant  opened  the  door, 
and  witness  went  into  the  house;  that  there 
was  no  Ught  In  the  room,  and  that  the  de- 
fendant H>ld  him  some  seven  half  pints  of 


4ks>ror  othar  essas      sans  tople  and  KST-NUUBEB  In  all  K«r-Numb««d  DlSMrts  sad  laOsxM 


Digitized  by  Google 


Okl.)  COLE  T. 

(ISO 

Country  Club  wtalsky,  tor  which  he  paid  blm 
94.S0,  paying  the  same  tat  two  $1  bills,  three 
halt  doUan,  and  we  silTer  dollar;  that 
there  was  nobody  In  the  hoase  at  the  time 
ezc^t  the  witness  and  defendant;  that  the 
money  to  buy  the  whisky  was  famtabed  by 
Bell,  with  instroctlons  to  boy  the  same;  that 
after  bnytng  the  whisky  he  returned  to  the 
car,  put  tlu  whisky  in  the  car,  and  the  party 
proceeded  to  Plckham,  wliere  shortly  after 
th^r  arrlral,  th^  were  arrested  and  «»0ned 
in  Jail.  The  prosecuting  witness  farOier  tes- 
tified that  he  had  been  couTlcted  three  times, 
and  had  laid  out  his  fines  In  the  county  Jail ; 
that  he  had  been  twice  convicted  In  the  police 
court  for  being  drunk,  and  "was  now  laying 
out  a  fine  In  the  county  ' jail." 

James  Avery,  night  watx;hman  and  mar- 
shal, Jesse  Fagln,  John  Welch,  an  automo- 
bile man,  D.  D.  Oathall,  a  grain  merchant, 
and  Dr.  Decker,  each  testified  that  they  had 
resided  for  years  In  the  community,  knew  the 
general  reputation  of  the  prosecuting  witness 
for  truth  and  veracity,  and  it  was  bad. 

The  defendant,  his  wife  and  daughter  each 
testified  that  the  defendant  did  not  make  the 
sale  of  liquor  to  Pertains  as  testifled,  and 
there  vere  seTeral  witnesses  who  corroborat- 
ed the  testimony  of  the  defendant  that  he 
was  not  at  home  on  the  28d  day  of  Mardi,  at 
the  time  Perkins  aays  that  he  purchased  the 
whisky^  but  was  onployed  In  taking  two 
strangers  to  Oneda  Springs.  In  an  automobile, 
leaving  NewklA  about  7:30  p.  m.,  and  re- 
turning about  11  o'clock,  and  that  the  per- 
sons he  took  to  Gueda  Springs  paid  him  %Q, 
four  In  silver,  and  two  $1  bills.  The  defend- 
ant further  testifled  that  be  had  never  sold 
any  whisky. 

There  was  other  evidence  In  the  case 
which  we  deem  unnecessary  to  recite. 

The  defendant  filed  a  motion  for  a  new 
trial,  upon  the  ground,  among  other  grounds, 
that  the  verdict  is  contrary  to  the  evidence. 
The  court  overruled  each  of  said  motions, 
and  allowed  exception. 

The  state  relied  mainly  upon  the  testi- 
mony of  Charles  Perkins*  for  a  conviction. 
This  witness  was  flatly  contradicted  by  the 
defendant  and  another  witness,  and  was  suc- 
cessfully impeached  for  truthfulness  by  five 
witnesses  of  long  residence  and  high  stand- 
ing in  the  community,  and  who  had  known 
the  said  witness  for  years,  and  the  state  did 
not  attempt  to  sustain  the  truthfulness  of  said 
witness.  Perkins  In  his  testimony  admitted 
that  he  had  been  repeatedly  convicted,  and 
has  served  sentences  In  the  dty  and  in  the 
county  jail,  and  that  at  the  time  he  testified 
In  thla  case  that  he  was  "laying  out  a  fine  in 
the  county  Jail."  In  addition  we  think  that 
the  defendant  by  evidence  fully  sustained  his 
contentim  that  he  was  not  at  hnne  at  the 
time  Perkins  testified  that  be  bought  from 
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him  the  whisky  which  It  Is  all^:ed  In  the  In- 
formation that  the  defendant  sold  Perkins. 

We  are  of  tlie  ofdnlon  that  und«  the  rec- 
ord In  this  case  the  conviction  of  the  defoid- 
ant  should  not  be  pennltted  to  stand,  and 
that  the  trial  court  oxnmltted  reversible  er- 
ror In  overruling  the  motion  for  a  new  trial. 
Green  v.  State,  6  OkL  Or.  685^  120  Pac.  607. 

As  the  error  pointed  out  must  work  a  re- 
versal, we  deem  it  unnecessary  to  consider 
any  of  the  other  errors  assigned. 

The  Judgmmt  of  the  trial  court  Is  reversed, 
and  the  cause  rananded. 

DOYIiBt,  P.  3^  and  HATSON,  J„  concur. 


(16  Okl.  Cr.  108) 

COLE  V.  STATE.    (No.  A-^244.) 

(Criminal  Court  <tf  Appeals  of  Oklahoma.  Ifay 
19,  1919.) 

(BvtMmt       th^  Court.) 

1.  InOXCTlfERT  AND  IrTFOBtUTION  4^125(19) 

— iNToncATiHO  LiquoBs— Duplicity. 
An  information  charging  that  defendant 
"did  wUUnlly  and  intentionally  manofcctore 
certain  spirituous,  vinous,  fermented,  or  malt 
liquors,  or  an  Imitation  or  anbstitate  therefor," 
Is  bad  for  dupHdty. 

(AMtHoHta  BvUalmt  »v  BiUoriat  Stmf.) 

2.  iHOZOmifT  Aim  IinOKIUTIOH  4=>110^) 
— MAHUVAOmB  or  iHTOXXCATinO  LlQtlOBa. 

In  a  dmige  fbr  mannfaetming  spirituons 
liquors,  which  the  testimony  tends  to  prove,  it 
is  not  snffident  to  set  forth  such  offenBe  In  the 
words  of  the  statute,  without  allegatioDS  of  the 
particolars  of  the  alleged  offense  or  the  manner 
or  mode  of  mannloctare. 

Appeal  from  County  Court,  Bryan  County ; 
Lewis  PaulUn,  Judge. 

Tom  Cole  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  he  appeals. 
Reversed,  with  direction  to  sustain  demurrer 
to  Information. 

Victor  O.  Phillips  and  Pwt«r  Newman, 
both  of  Durant,  fOr  plaintiff  In  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  information  herein 
charges  that: 

"Tom  Cole,  late  of  Bryan  county,  did  in  Bry- 
an county,  and  in  the  state  of  Oklahoma,  on 
or  about  the  6th  day  of  November,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  six- 
teen, commit  tt«  crime  of  violating  the  pndiib- 
itory  law  in  the  manner  and  form  as  follows : 
That  is  to  say,  the  defendant  did  In  said  county 
and  state,  at  the  date  above  named,  unlawfully, 
wfllfnlly,  wrongfully,  and  Intentimially  manu- 
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factare  certain  spirttuouB,  vtnous,  fermented,  or 
malt  UquoFB,  or  an  imitation  or  substitute  there- 
for, witb  the  unlawful  intent  on  the  part  of  the 
defendant  then  and  there  to  violate  section 
8605  of  the  Bevised  Laws  of  Oklahoma,  con- 
trary to." 

A  demnrm  to  the  informattcm  <m  the 
gnrand  of  duplicity,  and  Uiat  the  same  does 
not  state  facts  sufficient  to  cmistltute  a  pub- 
lic offense,  was  duly  Interposed,  orermled, 
and  exception  allowed. 

Upon  his  trial  the  jury  returned  a  verdict 
finding  "the  defendant  Tom  Ctfle,  gnilty  as 
charged  In  the  InfOTmatlon,  and  assessed  his 
punishment  at  a  fine  of  |300  and  aix  months 
in  the  county  Jail." 

From  the  Judgment  rraidered  on  the  verdict, 
an  appeal  was  perfected  by  filing  In  this  court 
on  January  17, 1918,  a  petition  In  error  with 
case-made. 

[1]  The  Attorney  General  has  filed  a  con- 
fession  of  error  In  part  as  follows: 

"Section  3606,  Revised  Laws  1910,  is  the 
statute  which  forbids  the  sale  and  manufacture 
of  intoxicating  liquors,  ^e  decisions  of  our 
coart  on  the  saffielency  of  a  charge  for  the  sale 
of  intoxicating  liquors  construing  this  statute 
are,  of  course,  directly  applicable  to  an  infor- 
mation charging  the  manufacture  of  such  liq- 
uors. The  county  attorney  in  this  case  followed 
and  adopted  the  language  of  the  statute.  The 
Buffidency  of  this  information  can  be  easily  de- 
termined by  assuming  such  to  be  a  charge  for 
selling  bitozlcatiiv  Uquois,  by  substituting  the 
word  'sell'  for  the  word  'manufacture.'  Then, 
in  view  of  the  dedsions  of  our  court  passing 
directly  on  this  question,  we  are  not  at  liberty 
to  consider  such  Information  sufficient  to  charge 
a  public  oCEense.  Fletcher  v.  State,  2  Okl.  Cr. 
300.  101  Pac.  699,  28  L.  R.  A.  (N.  8.)  881; 
also  United  States  v.  Simmons,- 96  U.  S.  360, 
24  L.  Ed.  819;  State  v.  Billups,  63  Or.  277. 
127  Pac  686,  40  L.  R.  A.  (N.  S.)  308.  E.  C. 
Ij.  vol.  15,  at  page  385,  summarizes  the  rule  as 
follows:  'Since  the  liquor  traffic  is  open  to  all 
in  die  absence  of  legislation  on  the  subject,  and 
since,  therefore,  offenses  committed  in  the  con- 
duct of  the  business  are,  for  the  most  part, 
purely  statutory,  prosecutions  tberefor  would 
seem  to  fall  within  the  general  rule  that,  while 
an  indictment  for  a  purely  statutory  offense  is 
usually  sufficient  if  it  charges  the  offense  sub- 
stantially iu  the  words  of  the  statute,  still  it 
must  satisfy  the  fundamental  rule  of  criminal 
procedure  that  the  accused  must  be  apprised  by 
the  indictment  wi&  reaaonable  certainty  of  the 
nature  of  the  accusation  against  him,  to  the 
end  that  he  may  prepare  his  defense,  and  plead 
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the  judgment  as  a  bar  to  any  subsequent  prose- 
cution for  the  same  offense.' 

"In  the  Fletcher  Case,  supra,  this  court  an- 
nounced the  rule  of  pleading  an  offense  under 
this  statute,  in  the  following  language: 

**  'Intoxicating  Liquort — lUegal  Sale — Infor- 
mation.—Weatoa  V.  Territory,  1  Okl.  Cr.  407. 
08  Pac  860,  reaffirmed,  and  the  principles  there 
announced  dedared  to  be  the  settled  policy  <tf 
this  court.' 

"  'In  an  indictment  or  information  for  commit- 
ting a  statutory  offense,  the  indictment  or  in- 
formation may  describe  the  offense  in  the  gen- 
eral language  of  the  statute;  but  the  descrip- 
tion must  be  accompanied  by  a  statement  of  the 
particulars  essential  to  constitute  the  crime  or 
offense  with  which  the  defendant  Is  charged, 
and  acquaint  the  accused  with  what  he  must 
meet  upon  the  trial.' 

Information  In  this  esse  Is  fatally  de- 
fective. In  view  of  the  evidence  introduced  at 
the  trial,  the  county  attorney  intended  to  charge 
the  defendant  witb  the  crime  of  manufacturing 
spirituous  liquors  by  a  method  of  distillation 
from  some  unknown  substance  containing  al- 
cohol as  a  by-product,  by  and  through  the  use 
and  operation  of  an  apparatus  or  plant  known 
OS  a  whisky  stllL  The  eharge  relating  to  the 
manufacturing  of  vinous  and  fermented  or  malt 
liquors  is  as  equally  indefinite  as  the  charge  of 
manufacturing  spirituous  liquors.  Also  the  in- 
formation is  bad  by  reason  of  the  transaction 
being  set  forth  in  the  disjunctive.  The  in- 
formation, after  redting  that  the  defendant 
manufactured  spirituona,  vinous,  fermented,  and 
malt  liquors,  continues  by  alleging  the  follow- 
ing: 'Or  [manufacture]  imitations  or  substi- 
tutes therefor.'  The  demurrer  to  this  Informa- 
tion should  have  been  sustained.  Hierefore  we 
request  the  court  to  reverse  this  jndpnent.  wIA 
directions  to  the  county  attorney  to  file  an 
amended  information  suffident  to  charge  this 
defendant  witb  the  offense  of  manufacturing 
spirituous  liquors." 

[2]  In  our  opinion,  the  confession  of  error 
Is  w^  founded.  The  information  Is  duplid- 
tons,  and  in  a  charge  for  manufacturing 
spirituous  liquors,  which  the  testimony  tended 
to  prove.  It  Is  not  sufficient  to  set  forth  said 
ott&aae  In  the  words  of  the  statute,  without 
allegations  of  the  particulars  of  the  alleged 
offense,  or  the  manner  or  mode  of  manufac- 
turing the  same. 

For  the  reason  stated,  the  Judgment  herein 
Is  reversed,  with  direction  to  the  trial  court 
to  sustain  the  demurrer  to  the  Information. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 
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(16  Okl.  Cr.  1») 

PROCTOR  T.  STATB.   (No.  A-2829.) 

(Criminal  Court  of  Appeals  of  Oklahrana. 
Feb.  20,  1919.    Bebeariug  Denied 
May  2A,  19190 

(ByliaJtut  hv  the  Court.) 
L  Gamiko  «=>91  —  Coif ductino  Oaicbuno 

HOUaS— SUFFICIBNCT  OF  iNDIcnUBNT. 

The  indictmeDt  In  this  case  held  to  suffi- 
daitly  charge  a  violation  of  Mction  2498,  Re- 
vised Laws  19ia 

2.  Gauiko  «:»96(S)  —  SuTncBiroT  or  En- 

DKMCE. 

The  evidence  in  this  ease  carefully  cMtirid- 
•red,  and  kHd  aufficient  to  support  the  verdict 
and  judgment  of  eonvietlMi. 

Appeal  from  County  Court,  Jefferson  Coun- 
ty ;  Ben  F.  Saye,  Judge. 

Joe  Proctor  was  ctuvicted  of  conducting  a 

gambling  house,  and  he  appeals.  Affirmed. 

I^edrue  Guthrie,  of  Oklahoma  City,  for 
plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  R.  UcMlllan, 
Aast  Atty.  Gen.,  for  Qie  Stata 

ARMSTRONG,  J.  Tbe  plaintlfC  In  error, 
Joe  Proctor,  hereinafter  designated  defend- 
ant, was  by  indictment  Jointly  i^rged  wltb 
Fred  Adams  of  violating  eectUm  2^8,  Revls* 
ed  I^ws.  The  Indlctmoit  was  returned  by 
tbe  grand  Jury  of  J^erson  county,  and  by 
reason  of  the  same  <diarging  a  misdemeanor, 
tbe  case  was  transferred  to  tbe  county  court 
of  said  county,  ^e  d^endant  was  tried 
alone,  convicted,  and  sentenced  to  pay  a  fine 
of  |2(S0  and  to  be  confined  in  the  county  Jail 
of  Jefferson  county  for  00  days  and  until  tbe 
said  fine  and  costs  In  said  case  was  paid.  To 
reverse  tbe  Judgment  rendered  be  prosecutes 
tbls  appeal. 

The  indictment,  omitting  caption  and  slgna* 
tore,  in  this  case  Is  as  follows: 

"In  the  name  and  by  die  authority  of  the 
state  of  Oklahoma: 

"At  the  March,  1910,  term  of  the  district 
court  of  Jefferson  county,  state  of  Oklahoma, 
begun  and  held  at  tbe  dty  of  Waurika,  said 
county,  on  the  6th  day  of  March,  1916,  the 
grand  jury  of  said  county,  good  and  lawful  men 
legally  drawn  and  summoned  according  to  law 
to  diligently  inquire  into,  and  trae  presentment 
make  of  all  public  offenses  against  the  state 
of  Oklahoma,  committed  or  triable  within  the 
said  connty,  upon  their  said  oaths,  in  the  name 
and  by  the  authority  of  the  state  of  Oklahoma, 
do  present  and  find  that  in  said  JefCersm  coun- 
ty, and  state  of  Oklahoma,  on  tbe  ISth  day 
of  December,  in  the  year  of  our  Lord  1916,  and 
prior  to  tbe  finding  of  this  Indictment,  tbe  said 
Joe  Proctor  and  Fred  Adams  did  operate  and 
conduct  a  gambling  house  for  gambling  purposes 
in  the  manner  and  form  as  follows,  to  wit:  That 
tbe  said  Joe  Proctor  and  Fred  Adams,  then 
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and  there  being,  did  then  and  tiiere  willfoUy, 
knowingly,  and  unlawfully  conduct  and  cause 
to  be  conducted  a  place  in  tbe  town  of  Bingling 
knoita  as  the  Emma  L.  Bryan  place  in  Jeffer- 
son county,  where  gambling  devices  were  oper- 
ated and  omducted,  in  whidi  the  said  Joe  Proc- 
tor and  Fred  Adams,  then  and  there  unlawfully 
conducted  and  caused  to  be  conducted  games  ot 
faro,  monte,  pcAer,  roulette,  and  other  games 
played  with  dice,  cards,  and  other  gambling 
devices  for  money,  checks,  credits,  and  other 
representatives  o£  value,  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the 
statei" 

Tbe  defendant  demurred  to  the  Indictment 
on  tbe  ground  that  the  same  did  not  state 
fiuits  Euffldent  to  constitute  an  offense.  Tlie 
court  overmled  tbe  djBmurrer,  and  tbe  de- 
fenuant  did  not  except 

Tbe  undisputed  evidence  is  as  fcdlows:  . 

W.  P.  Harris,  tesUfled  tbat  he  knew  tike 
place  known  as  Proctor  ft'  Adams  place  in 
the  dty  of  Ringllng,  and  tbat  its  reputation 
was  tbat  it  was  a  place  for  whlslcy,  gambling, 
and  rough-bouse;  that  lie  assisted  In  taking 
tbings  away  from  there  wtaen  they  were  In 
the  back  yard  of  tbls  plac^  and  tbat  tbe 
tbings  were  paraphernalia  and  things  that 
were  used  In  gambling  houses — a  table  with 
a  sUt  hi  it  and  a  table  covered  with  plaid 
stuff,  and  chairs  and  things  like  tbat 

J.  W.  Blffle  testified  that  be  was  sheriff  of 
Jefferson  county  and  resided  in  Waurika; 
tbat  be  luiew  the  defendant;  that  the  de- 
fendant and  Fred  Adams  told  witness  that 
they  conducted  tbe  place  in  question;  and 
tbat  one  time  be  found  whisky  and  gambling 
paraphernalia  in  tbe  bouse,  which  Proctor  ft 
Adams  told  witness  they  conducted. 

Emmery  Morris  testified  tbat  he  knew  the 
piace  called  "Proctor  &  Adams  House,"  and 
that  U  was  in  the  town  of  Rlngling,  and  that 
be  bad  been  there  when  gambling  was  being 
conducted;  that  it  was  some  time  last  win- 
ter, about  December;  that  several  different 
kind  of  games  were  being  conducted,  poker 
and  dice  games;  that  people  were  standing 
around  playing  so  thick  that  witness  could 
hardly  see;  that  there  was  money  there; 
that  he  was  In  the  place  known  as  "Proctor 
&  Adams  three  or  four  times";  that  some 
time  there  was  nothing  doing,  and  then  again 
you  would  go  In  at  night  and  the  bouse  would 
be  full,  and  you  could  hardly  get  In;  that  be 
knew  the  place  as  Proctor  &  Adams  place  in 
Bingling ;  and  tbat  it  was  a  gambling  place, 
and  a  place  to  get  a  drink,  and  that  was  the 
reputation  It  had. 

Pons  Carpenter  testified  that  be  was  ac- 
quainted with  the  town  of  Rlngling,  and  tbat 
be  knew  tbe  defendant;  tbat  he  knew  the 
place  of  business  In  Rlngling  that  was  known 
as  Proctor  &  Adams  Place ;  that  he  has  been 
in  there,  and  tbat  be  bad  t>een  in  there  when 
gambling  was  going  on,  when  they  were  bet- 
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ting  money;  that  It  was  known  afl  Proctor 
ft  Adaiqs  Place. 

BiU  Grace  testifled  that  he  llred  In  Ring- 
ling,  and  that  he  Icnew  the  defendant,  and 
tiad  known  him  about  IS  years;  that  he 
knew  Fred  Adams,  and  that  he  knew  the 
place  In  the  town  of  Ringling  known  as  the 
Proctor  &  Adams  Place;  that  Proctor  and 
Adams  told  him  it  was  their  place,  that  he 
had  never  seen  the  defendant  in  the  place  but 
one  time ;  and  that  when  witness  went  In  to 
raid  them,  nothing  was  doing. 

Sim  Stotts  testifled  that  he  was  the  dty 
marshall  of  Ringling,  and  he  knew  the  de- 
fendant  Fred  Adams*  and  that  he  knew 
where  their  place  of  business  in  Ringling 
was;  that  he  was  acquainted  with  the  repu- 
tation of  the  place  kuown  as  Proctor  & 
Adams  Place ;  that  they  called  it  the  "Joint." 

The  foregoing  was  all  the  material  evi- 
dence In  the  case,  and  thereupon  the  defend- 
ant requested  th«  court  to  Instruct  the  jury  to 
raider  a  verdict  of  acquittal  Id  favor  of  de- 
fendant, vhldh  the  court  refused  to  do,  and 
the  defendant  excepted. 

[1,2]  The  Indictment  sufficiently  charges  a 
violation  of  section  2496,  Rev.  Laws,  and  the 
court  did  not  mt  In  overruling  tbe  demurrer 
th«'eto. 

There  Is  only  one  error  assigned  and  Insist- 
ed upon  by  the  defendant  in  his  brief,  "that 
the  competent  evidence  does  not  tend  to  rea- 
sonably support  the  verdict  of  the  Jury,"  and 
therefore  all  other  errors  assigned  in  the  peti- 
tion In  error  wlU  be  regarded  as  abandoned; 
no  fundamental  error  aiq;>earii^;  In  tbe  rec- 
ord. 

The  uncontradicted  evidence  is  that  at  the 
time  and  place  alleged  in  the  Indictment  a 
gambling  house,  known  as  Proctor  &  Adams 
Place,  was  conducted  tn  which  games  inter- 
dicted uy  section  2498,  Revleed  Laws,  were 
played,  and  that  the  said  place  bad  the  gen- 
eral reputation  of  being  a  gambling  house, 
and  therefore  the  only  material  question  to 
bo  answered  Is:  Was  said  gambling  house 
conducted  by  the  defendant?  No  evidence 
was  oCTered  by  tbe  defendant,  and  in  addition 
to  evidence  tending  to  indirectly  show  that 
the  said  gambling  house  was  conducted  by  the 
defendant  and  Adams,  there  is  direct  positive 
evidence  of  two  witnesses  that  tbe  defendant 
and  Adams  admitted  to  each  of  said  witnes- 
ses that  tbe  defendant  and  Adams  conducted 
said  gambling  bouse,  |ind  hence  tbe  court  did 
not  err  In  refusing  to  direct  a  verdict  of  ac- 
qnltUl. 

Section  2498  provides : 

"Any  persm  who  deal^  plays  or  eaciiea  on, 
<nr  opens  or  causes  to  be  opened,  or  who  con- 


ducts, either  as  owner  or  employ^,  whether  tor 
hire  or  not,  any  game  of  faro,  monte,  poker, 
roulette,  craps,  or  aay  banking  or  percentage 
game  played  with  dice,  cards,  or  any  device,  for 
money,  checks,  credit,  or  any  representative  of 
value,  is  guilty  of  &  mlsd^eanor." 

"The  state  may  show  the  defendant's  house 
had  the  general  reputation  of  being  a  gambling 
bouse."  Ostendorf  v.  State,  8  OkL  Cr.  378, 
128  Pac.  143. 

In  the  case  of  Cbas.  Noll  v.  State,  10  Okl. 
Or.  157,  135  Pac.  287.  It  Is  held ; 

"That,  in  a  prosecution  under  section  2498, 
Revised  Laws,  it  is  essential,  to  sustain  a  con- 
victiiHi,  to  show  that  prohibited  games  were 
played  by  some  person  at  the  accused's  place 
oi  business  tor  money,  checks,  or  other  tvpr%- 
sentation  of  value." 

In  Martin  v.  State,  2  Ala.  App.  175,  56 
South.  64,  It  IB  held : 

'*rhe  offwse  deuonoced  Code  1007,  |  BOSH, 
punishing  tbe  keeping  or  being  concerned  in 
keeping  a  gaming  tsMe,  may  be  committed  1^ 
one  act  or  by  a  series  of  acts,  and  to  show  the 
cdinracter  of  the  table  it  is  competent  to  prore 
a  series  or  any  number  of  games  played  there- 
on, and  tbst  the  same  was  kept  in  a  room  fre- 
qaented  by  gamblers  and  in  which  gaming  was 
done,  whether  accused  was  or  was  not  present 
at  all  the  games. 

"Where  there  was  evidence  that  accused  kept 
a  gaming  tsble  for  gaming,  or  was  interested  in 
keeping  the  same  for  gaming,  evidence  of  gam- 
bling on  the  table  whether  accused  was  present 
or  absent,  was  admissible." 

The  evidence  shows  beyond  a  reasonable 
doubt  that  banking  games  denounced  by  said 
section  2498,  Rev.  laws,  were  played  at  de- 
fendant's place  of  business  In  Ringling  for 
money  as  allied  in  tbe  Indictment,  and  that 
tbe  said  defendant's  place  was  equipped  with 
gambling  paraphernalia  and  maintained  by 
the  defendant  for  tbe  purpose  of  conducting 
games  denounced  by  said  section  2408.  and  it 
is  entirely  Immaterial,  the  games  being  con- 
ducted iu  a  place  maintained  by  tbe  defeud- 
ant,  whether  tbe  defendant  was  present  or 
not  when  the  games  were  played,  and  that 
the  evidence  sufilclently  supports  the  verdict 
rendered. 

"The  verdict  of  ■  Jury  will  not  be  set  aside 
tor  want  of  evidence  to  sustain  It  when  there 
is  any  cn^dence  in  the  record  from  which  the 
jury  could  legitimately  draw  the  conclusion  of 
the  defendant's  guilt."  Nowlio  v.  State,  7 
OkL  Or.  27,  115  Pac.  629.  121  Pac.  791. 

Finding  no  pr^ndlciai  error  in  tbe  record, 
tbe  jndgmoit  of  Uie  trial  oonn  la  afflrmed. 

DOYLE,  P.  3^  and  MATSON,  J.,  concnr. 
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Habeas  Oosbvb  •asCS  —  PBimoH  —  Sunx- 
cneaoT. 

A  petition  for  habeas  corpus,  aTerring  that 
petitloDer  waa  onlawfally  hdd  under  a  com- 
mitment apon  a  judgment  oo  a  verdict  finding 
him  guilt;  of  perjurr,  and  that  facta  stated  in 
information  did  not  constitute  a  criminal  of* 
fenae,  so  tliat  court  was  without  Jurisdiction  to 
try  or  sentence  him.  did  not  state  facts  entitling 
him  to  the  writ 

Petition  by  Wesley  Hedges  for  a  wilt  of 
habeas  corpua.  I>lsml8sed. 

Beckett  ft  Boland,  itf  Okmulgee^  for  peti- 
tioner. 

The  Attorn^  General  and  W.  OL  Hall. 
Asst.  Atty.  Oeiiq  for  respondoit 

PER  CURIAM.  The  petitioner,  Wealey 
Hodges,  filed  his  petttion  for  a  writ  of  ha- 
beas corpus  In  this  oonrt  by  mail,  wherein 
It  -Is  averred  that  he  Is  nnlawfally  held  un- 
der a  commitment  issued  out  ctf  the  superior 
court  of  Okmulgee  county  upon  a  Judgment 
rendered  in  said  court  upon  a  verdict  finding 
said  petitioner  guilty  of  the  crime  of  per- 
jury. 

It  1b  farther  averred  that  the  facts  stat- 
ed' in  the  Information  upon  which  he  was 
convicted  do  not  constitute  a  criminal  of- 
fense, and  for  this  reason  the  court  was  with- 
out Jurisdiction  to  try,  sentrace,  or  Imprison 
petitioner  thereunder. 

Counsel  for  the  state  have  moved  to  dis- 
miss said  cause  for  the  reason  tbat  said  peti- 
tion does  not  state  facts  sufficient  to  entitle 
the  petitioner  to  the  relief  prayed  for. 

The  motion  to  dismiss  Is  sustained,  and  the 
cause  is  dismissed. 
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Appeal  from  County  Court,  Seminole  Coun- 
ty; U.  O.  Hart,  Judge. 

George  Hill  was  ooavicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  appeals 
Revanwd. 

G.  M.  Snider,  of  Konawa,  and  Halner. 
Bums  ft  Ton^,  of  Oklahmna  01^,  tot  idaln- 
tlff  In  error. 

The  Attorney  General  and  B.  McMillan, 
Asst  Atty.  OtoL,  for  the  State. 


(18  Okl.  Cr.  «69) 

HILL  V.  STATE. 


(No.  A-3038:) 


(Oriminal  Court  of  Appeals  of  Oklahoma. 

14,  1919.)' 


May 


(Syllabus  bv  Editorial  BUKg.) 
Ihtoxicatino  LiqvoBs  •»236(11)— Unlaw - 

FtnC  SaU— EVIOENCB. 
Evidence  held  insufficient  to  sustain  a  con- 
Ttetion  for  the  sale  of  intoxicating  liqaors  in 
violation  of  the  prohibitory  liquor  law. 


PER  CUIUAH.  PlEdnttff  In  error,  George 
Hill,  was  convicted  on  an,  Information  charg- 
ing that  he  did  sell  "one  phit  and  two  qnarti 
of  alcohol  to  the  following  parties,  to  wltr 
Neal  Wlnfleld,  Ode  Cummlngs,  Jobe  Hill,  and 
Jess  Mathli^— and  was  sratenced  to  be  era- 
fined  for  00  days  In  the  county  Jail  and 
pay  a  fine  of  $300^  a  careful  ouunlnatlon  of 
the  record  discloses  that  there  Is  no  compe- 
tent evidence  to  support  the  verdict 

The  only  testimony  tending  to  support  th« 
verdict  la  tbat  of  Neal  Winfleld,  who  testi- 
fied tbat  be,  Ode  Cummmgs,  and  Jess  Mathis 
were  at  Konawa,  and  they  "cblpped  In**  SO 
cents  each,  and  he  took  the  money  and  gave 
It  to  Jobe  Hill,  who  went  to  get  some  whisky, 
and  Jobe  Hill  went  back  behind  the  defend- 
ant's livery  bam  and  got  the  alcohol;  that 
the  defendant  George  Ulll  was  not  there  at 
that  time;  that  Jobe  Hill  said  he  got  the 
alcohol  from  a  boy  named  Gardner. 

Ode  Cummlngs  and  Jess  Mathis  testified 
tbat  Neal  Wlnfleld  took  their  money  and 
brou£^t  some  alcohol  to  them,  wbere  they 
were  waiting  for  him  about  a  mile  out  ol 
Konawa. 

The  defendant  testified  that  he  did  not 
sell  any  alcohol  to  Neal  Winfleld  or  any  othei 
person  at  any  time;  that  he  had  several 
tiroes  put  Neal  Wlnfleld  out  of  his  bam 
when  be  came  around  there  intoxicated. 

Roy  Crogan  testified  that  he  worked  for 
the  defendant  at  his  livery  bam;  that  no 
intoxicating  liquor  was  ever  sold  there;  that 
be  heard  George  Hill  forbid  Neal.  WInfield 
from  coming  around  the  bartL 

Floyd  Alexander  tefrtJfled  that  he  worked 
at  the  livery  bam  and  heard  George  Hill 
tell  Neal  Wlnfleld  that  he  did  not  want  him 
to  come  around  the  bam. 

We  cannot  permit  the  verdict  of  the  Jury 
to  stand  on  such  evidence.  The  testimony  on 
the  [lart  of  the  state  does  not  show  that 'the 
defendant  Hill  had  any  knowledge  of  the 
transaction  testified  to  by  witness  Neal  Wlln- 
field.  There  beh^g  no  competent  or  legal 
evidence  to  support  the  verdict,'the  Judgment 
of  ttte  lower  orart  Is  reversed. 
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OS  Okl.  Cr.  70) 
McALESTER  t.  STATE.    (No.  A-3163.) 

(Oriminal  Oourt  of  Appeal*  of  OUahoma.  Uay 
10,  1919.) 

(SvlMnu  &y  the  Oomrt) 

1.  OsncnfAL  liAW  «S3l202(^— Skond  Viola- 
tion OF  Pbohibitobt  I/iquob  Law— Fobmeb 

OOHTIOnON— BVIDENOI. 

Pending  an  appeal  to  this  court  from  a  con- 
viction, where  judgment  of  conviction  ia  ans- 
pended,  autdi  conviction,  until  affirmed  b7  this 
court,  is  not  legal  evidence,  upon  a  trial  for  a 
second  violation  of  the  prohibitory  liquor  law* 
of  a  former  convicttoa. 

2.  CBiuiifAi,  I/AW  «s»1202(8)  —  Sbooitd  Or- 

rENSB— FOBUEB  CONVICnon— EVIDBZTCE. 
Dpon  a  trial  for  a  second  violation  of  the 
prohibitory  laws,  it  is  prejudicial  error  to  admit 
in  evidence  proof  of  a  prior  conviction  when 
judgment  of  such  conviction  has  been  appealed 
to  this  court,  and  the  execution  of  the  judgment 
of  the  conviction  legally  Buspended,  and  the  said 
appeal  ia  undetermined. 

8.  CBiMinAL  Law  ^sal202(3)— Sbcond  Viou- 
TioN  or  Law— SupnoiENCT  of  Evidence. 
In  a  trial  for  a  second  violation  of  the  pro- 
hibitory liquor  laws,  where  the  only  evidence 
of  the  former  violation  charged  was  the  convic- 
tion of  the  defendant  from  which  an  appeal  to 
this  court  was  taken,  the  judgment  and  convic- 
tion suspended,  and  the  appeal  undetermined, 
the  evidence  is  insufficient  to  sustain  a  convic- 
tion, and  it  is  reTeralbk  error  to  overmla  a  mo- 
tion for  a  new  triaL 

4.  Cbiminal  Law  «=3l211— Second  Convic- 
tion—Additionai,  Punishment^Revebsal. 
A  judgment  inflicting  additional  punishment 
upon  a  subsequent  conviction  will  be  reversed, 
where  the  prior  judgment  of  conviction  npon 
which  it  was  baaed  has  been  reversed. 

Appeal  from  County  Court,  Stephens  Coun- 
ty;  Cbam  Jones,  Judge. 

Arthur  McAlester  was  convicted  of  a  sec- 
ond vlolatioD  of  the  habitual  criminal  act, 
and  he  appeals.  Beversed  and  ronanded, 
with  InstructionB. 

J.  B.  WUlElnson,  of  Duncan,  for  plalnafl  In 

error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  a  HaU, 
Asst  At^.  Gen.,  for  the  State. 

ARMSTRONG.  J.  a?he  plainUff  in  error, 
Arthur  McAlester,  hereinafter  styled  defend- 
ant, was  informed  against  for  a  second  vio- 
lation of  the  prohibitory  liquor  laws,  con- 
victed, and  sentenced  to  Imprisonment  in 
the  county  jail  of  Stephens  county  for  a  pe- 
riod of  30  days,  and  to  pay  a  flue  of  $100  and 
costs  of  this  prosecution.  To  reverse  the 
judgment  rendered,  he  prosecutes  this  appeal. 

The  uncontradicted  evidence  Is  that  the  de- 
fendant was  OD  the  20th  day  of  October, 


BEPORTfiB  (Okl. 

1016,  convicted  In  the  county  court  of  Ste- 
phens county  for  the  unlawful  possession 
of  Intoxicating  liquor  with  the  Intent  to  sell 
the  same,  an3  sentenced,  and  from  said 
Judgment  and  conviction  perfected  an  ap- 
peal to  this  court,  and  suspended  execu- 
tion of  said  judgment  by  execution  of  a 
supersedeas  bond,  and  that  the  said  appeal 
was  pending  and  undetermined  in  this  court 
at  the  time  of  the  trial  of  the  Instant  case; 
that  the  defendant  objected  to  the  introduc- 
tion of  the  evidence  of  said  former  convic- 
tion in  the  county  court  on  the  ground  that 
said  conviction  had  not  become  flual,  which 
objection  was  overruled  and  excepted  to: 
that  the  state  rdied  alone  on  the  evidence  of 
said  conviction  of  the  said  defendant  in  the 
said  county  court  for  evidence  of  a  former 
convlctioD  of  the  prohibitory  liquor  laws; 
and  that  on  the  7th  day  of  November,  and 
since  the  defendant's  conviction  in  the  said 
county  court  of  Stephens  county  the  defend- 
ant unlawfully  sold  one  quart  of  alcohol  in 
Stephens  county,  at  the  time  charged  in  the 
information  In  this  case. 

The  defendant  timely  moved  for  a  new 
trial  upon  the  following  together  with  other, 
grounds: 

"That  the  verdict  is  not  supported  by  suffi- 
cient evidence;  that  the  court  erred  in  submit- 
ting the  case  to  Ihe  jury  for  the  reason  that  the 
undisputed  proof  by  the  state  shows  that  the  de- 
fendant has  not  been  finally  convicted  of  the 
offense  of  riolating  the  prohibitory  liquor  laws 
of  tills  state  prior  to  the  unlawful  sale  aUeged 
in  the  information  in  this  case." 

The  court  overruled  the  motion  for  a  new 
trial,  and  the  defendant  excepted. 

[4]  The  Attorney  General  has  filed  In  this 
case  a  confession  of  error  on  the  ground: 

"That  this  court  is  without  Jorisdiction  to 
affirm  the  conviction  for  the  reason  that  tbe  for- 
mer conviction  relied  upon  In  the  trial  of  this 
case  has  been  reversed  and  ordered  dismimed  by 
the  Criminal  Court  of  Appeals  in  the  case  of 
Arthur  McAlester,  Plaintiff  in  Error,  v.  State 
of  Oklahoma,  Defendant  in  Error  (No.  A-2S27) 
174  Pac.  1106." 

We  thinli  this  confession  of  error  Is  well 
taken  for  the  reason  that: 

"A  judgment  inflicting  additional  punishment 
upon  a  subsequent  conviction  will  be  reversed, 
when  the  prior  convictioo  upon  which  it  is  based 
has  also  been  reversed."  16  Corpus  Juris,  { 
81S8,  p.  1342.  and  authority  there  cited. 

[1-3]  There  are  also.  In  addition  to  the 
error  confessed  by  tbe  Attorney  General, 
other  equally  potent  .legal  reasons  why  the 
conviction  in  this  case  cannot  he  allowed  to 
stand— admlarion  of  Illegal  evidence,  and 
overruling  the  motion  for  a  new  trial. 

The  trial  court,  against  the  objection  and 
exception  of  the  defendant,  admitted  In  eri- 
dence  the  record  of  the  former  conviction  of 
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the  defendant  In  the  county  court  which  was 
at  the  time  pending  on  appeal  In  this  court, 
and  undetermined.  Pending  the  appeal  in 
this  court  from  the  Judgment  of  the 'county- 
court,  and  which  Judgment  was  suspended  by 
the  execution  of  a  supersedeas  bond,  the  said 
conviction  was  not  legal  evidence  of  a  prior' 
conviction  of  ttie  defendant,  and  the  court 
committed  reversible  error  In  admitting  in 
evidence  the  record  of  such  convlctloii»  as 
the  Judgment  had  not  become  final. 

In  State  v.  Volmer,  6  Kan.  379  (which  was 
a  conviction  for  a  second  offense  of  selling 
intoxicating  liquors),  it  Is  said: 

"Tlie  defendant  Iiad  beeu  convicted  of  the  first 
offense  in  the  justice's  court  before  tlie  second 
was  committed,  and  therefore  was,  and  con- 
tinues to  be,  liable  to  the  increased  penalty 
attached  to  the  commission  of  a  second  offense, 
provided  said  conviction  shall  not  finally  be 
found  to  be  erroneous. 

"But  said  conviction  had  i>een  appealed  from, 
and  therefore  suspended  at  the  time  of  the  trial 
jn  tluB  case.  The  admission  of  the  same  in  evi- 
dence was  erroneous;  and  for  that  reason  the 
judgment  in  this  case  mast  be  reversed,  and  the 
cause  remanded  for  a  new  trial." 

"Since  the  word  'conviction,*  when  made  the 
ground  of  some  disability  or  special  penalty, 
means  a  final  adjudication  by  judgment*  in  the 
jurlsdlctlcm  whext  It  is  neeessai7  for  a  convlo- 
tion  to  proceed  the  commisdon  of  the  second 
or  Bat>sequent  offense.  In  order  to  inflict  the  en- 
hanced penalty  for  a  second  conviction,  it  baa 
been  held  that  sentence  must  be  pronounced  on 
former  conviction,  and  the  judgment  thereon 
must  become  finaL"  Corpus  Juris,  vol.  16,  | 
3155,  p.  1341. 

"When  conviction  is  made  the  ground  of  some 
riiBability  or  special  penalty,  a  final  adjudication 
by  judgment  is  essential.''  Gom.  v.  Miller,  fl 
Pa.  Super.  Ct  39. 

Id  Commonwealth  t.  McDermott,  224  Pa. 
363.  73  Atl.  427,  24  li.  B.  A.  (N.  S.)  431,  It  Is 
said: 

"The  word  'conviction'  has  a  popular  and 
legal  meaning.  Id  common  parlance  a  verdict 
of  guilty  is  said  to  t>e  a  conviction  (Smith  v. 
Cora.,  14  S.  &  R.  69;  Wilmoth  v.  Hensel,  151 
Pa.  200  125  Atl.  86,  31  Am.  SL  Rep.  738]) ;  and 
this  popular  meaning  has  been  given  to  it  when 
rights  other  than  those  of  the  one  who  has  been 
found  guilty  have  been  before  the  courts.  *  *'  * 
But  a  very  different  sltuatitm  is  presented  wlien 
one  is  conftioDted  with  *  * .  *  a  statute"  whiA 
"malies  his  alleged  reputation  of*  the  offense  "a 
distinct  crime,  for  which,  upon  conviction  of  it, 
severer  penalties  are  to  be  imposed.  In  such  a 
case  the  word  'conviction'  must  be  given  Its 
strict  legal  meaning  of  judgment  on  a  plea  or 
verdict  of  guilty.  The  severer  penalty  Is  impoa- 
ed  by  the  Legislature  because  that  imposed  for 
the  first  offense  was  Ineffectnal.  The  second 
offense,  carrying  with  it  severer  penalties,  is 
therefore  not  committed  in  law  until  there  has 
'been  judgment  for  the  first.  'When  a  statute 
makes  a  secood  offense  felony,  or  subject  to  a 
greater  punishment  than  the  first,  it  is  always 
implied  that  sach  second  offense  ought  to  be 
committed  after  a  conviction  for  the  first;  for 
the  gentler  method  shall  first  be  tried,  which 
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In  White  V.  Commonwealth,  79  Ytu  611,  it 
Is  said: 

"Probably,  in  a  prosecution  alleging,  as  in  this 
case,  a  former  conviction,  and  where  the  stat- 
ute imposes  an  increased  penalty  for  each  suc- 
ceeding offense,  and  when  the  alleged  prior  con- 
viction and  judgment  thereon  is  held  for  review 
on  writ  of  error  In  the  court  of  last  resort,  It 
would  be  safer  and  more  in  consonance  with  a 
liberal  and  just  view  of  the  rights  of  the  citizen 
to  hold  *  *  *  that  pending  the  alleged  for- 
mer conviction  Id  the  appellate  tribunal  there  is 
wanting  that  final  judicial  sentence  essential  to 
constitute  conviction.  In  such  case  it  is  appar- 
ent that,  if  the  judgment  of  the  appellate  court 
should  be  <me  of  revnrsal,  nothing  would  be  left 
as  the  basis  of  a  second  prosecution  alleging  a 
former  conviction." 

"Quasre— In  a  prosecution  alleging  a  former 
conviction  do  not  tiie  words  'former  conviction' 
denote  'final  judgment' ;  and  can  they  be  predi- 
cated on  a  suspended  judgment?" 

The  wisdom  of  the  reasoning  of  the 
learned  Judge  writing  the  opinion  in  the  case 
of  White  V.  Commonwealth,  supra,  Is  well 
illustrated  by  the  Instant  case,  as  the  only 
evidence  that  the  state  offered  to  show  a 
former  conviction  of  the  defendant  was  the 
record  of  the  county  court  of  a  case  against 
him,  which  case  was  then  on  appeal  to  this 
court,  and  which  said  case  was,  subsequent 
to  the  trial  in  this  case,  reversed  and  dis- 
missed (174  Pac.  1106),  and  therefore,  as  said 
In  White  V.  Commonwealth,  supra,  "nothing 
was  left  as  the  basis  of  a  second  prosecu- 
tion alleging  a  former  conviction,"  thus  pre- 
senting In  fact  a  condition  which  was  sug- 
gested by  the  learned  Judge  in  said  <dted  case 
as  might  arise,  and  t^at  therefore  it  would 
be  safer  and  more  In  consonance  with  a  lib- 
eral and  Just  view  of  the  rights,  of  the  citi- 
zen that  pending  the  all^g<ed  fortoer  convic- 
tion in  the  appellate  tribimal  there  la  Want- 
ing that  final  Judicial  sentence  Maential  to 
constitute  conviction.- 

In  short,  the  trial  court  admitted  evidence 
as  evidence  of  a  former  conviction  which  this 
court  subsequently  held  not  a  l^al  convic- 
tion.   174  Pac  1106. 

We  are  of  the  opinion  that  there  was  no 
legal  evidence  of  a  former  conviction  of  the 
defendant  for  a  violation  of  the  prohibitory 
liquor  laws,  and  hence  the  verdict  of  the  Jury 
was  not  supported  by  legal  evidence,  and 
that  the  court  committed  reversible  error 
in  overruling  the  motion  for  a  new  trlaL 
Benson  v.  State,  10  Obi.  Or.  16,  133  Paa  271. 

On  September  28,  1918,  after  the  trial  In 
this  case,  this  court  reversed  the  conviction 
of  the  defendant  by  said  county  court,  the 
former  conviction  upon  which  this  prosecu- 
tion was  founded,  and  dismissed  the  case. 
McAlester  v.  State,  15  Okl.  Cr.  — ,  174  Pac 
1106.  It  therefore  logically  follows  that  the 
defendant  cannot  on  another  trial  be  legally 
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convicted  of  a  second  violation  of  the  Intoxi- 
cating liquor  laws  as  charged  In  the  Informa- 
tion In  this  case. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded,  with  Instructions 
to  proceed  In  accordance  with  the  views  ex- 
pressed in  this  opinion. 

DOYLE,  P.      and  MATSON,  concur. 


'  (U  OkL  Cr.  n) 

DOUOHBRTT  et  aL  T.  STATHJ. 

(No.  A-3028.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 

18,  i»ia) 

(Bytlabu*  hy  the  Oouri.) 

1.  OAinno  ^sQBil)  —  Conductino  Gam- 
bling QAJfis—SumciEncT  of  Bvideitce. 

The  evidence  in  this  case  carefully  consid- 
ered aud  found  insufficient  to  sustain  the  verdict 
found  and  the  judgment  thereon  rendered. 

(Aiiitional  8vUabu$  6y  Bditorial  Staff.) 

2.  Gbiminal  li&w  ^3)^220.)  —  SiVBunos 

— DiSCBETIOir. 
Under  Scsa  Laws  1916,  1 12,  a  severance  in 
a  prosecution  for  unlawfully  cooducting  gam- 
bling games  Is  not  a  matter  of  right  on  the 
part  of  a  defendant,  but  rests  entirely  io  the 
judgment  of  the  court 

Appeal  from  District  Court,  Carter  Coun- 
ty; W.  F.  Freeman.  Judge. 

W.  S.  Doui^rty  and  TlrgU  WUaon  were 
each  convicted  ot  unlawfully  conducting  pro- 
hibited  gambling  games,  and  tbey  appeal. 
Reversed  and  remanded. 

James  H.  Mathers  and  J.  B.  Champion, 
both  of  Ardmore,  and  William  Ffeiffer,  of 
Oklahoma  CHy,  for  plalntifTs  in  error. 

S.  P.  Freeling,  Atty..  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Qen.,  for  the  State. 

ARMSTRONG,  J.  The  pUintiffs  In  error. 
W.  S.  Dougherty  and  Vti^  Wilson,  togettier 
'wltti  Dock  Kennedy,  who  was.  foond  not 
guilty,  and  Jade  Kamedy,  who  was  not  on 
trial,  were  jointly  informed  against  for  un- 
lawfully carrying  on  and  conducting  polker 
games,  rotdette  games,  and  other  banking, 
percentage,  and  gambling  games,  vrltb  cards 
and  other  gambling  devices  for  money, 
checks,  and  other  representatives  of  value 
and  credits,  in  a  building  In  the  town  of 
Wirt,  in  Carter  county,  convicted,  and  each 
sentenced  to  one  year's  Imprisonment  In  the 
penlteatlary  at  McAlester.  and  to  pay  a  fine 
of  ¥500,  and  the  costs  of  tills  prosecution. 
To  reverse  the  judgment  rendered,  tb^  Joint- 
ly prosecute  this  appeal. 


The  defendants  filed  a  motion  for  a  sever- 
ance, which  the  court  denied,  and  the  defend- 
ants each  excepted. 

[1]  The  information  charges  the  def«idant 
"with  conducting  prohibited  games  in  the 
manner  and  form  as  follows,  to  vplt:  That 
Dock  Kennedy,  W.  S.  Dougherty,  Vlrge  Wil- 
son, and  Jack  Kennedy  did  on  or  about  the 
27th  day  of  January,  1917,  unlawfully  and 
feloniously  open,  conducted,  and  carried  on 
poker  games,  roulette  games,  and  other  bank- 
ing, percentage,  and  gambling  games  played 
with  cards  and  other  gambling  devices,  for 
money,  diecks  and  other  representatives  of 
value  and  credits"  at  a  designated  place  In 
Carter  county. 

The  defendants  Insist  that  they  filed  a  de- 
murrer to  the  information,  which  the  court 
overruled,  and  the  defendants  excepted.  The 
record  does  not  disclose  that  such  demurrer 
was  filed,  or  that  the  court  ruled  there<ui. 

Jim  Carter  testified  that  he  was  a  deputy 
sheriff  of  Carter  county,  and  that  about  the 
time  named  in  the  Information  he,  accom- 
panied by  Mr.  Gauntt,  raided  the  place  de- 
scribed ID  the  Information ;  that  when  he  got 
in  seven  or  eight  feet  some  one  remarked. 
"Look  out  for  the  bank  roll!"  and  they  all 
jumped  up ;  that  when  be  entered  the  room  a 
roulette  wheel  was  in  operation,  and  poker 
games  were  running  with  money  and  poker 
chips  In  front  of  the  players  on  the  table: 
that  the  room  was  full,  there  being  50  or  75 
persons  in  it ;  that  he  had  to  go  25  or  30  feet 
to  get  to  Dougherty,  and  In  doing  so  passed 
12  or  15  i>ersons,  who  were  between  him  and 
Dougherty ;  that  Dougherty  was  at  the  rou- 
lette wheel,  and  5,  6,  or  7  persons  were 
around  the  wheel ;  that  Dougherty  had  some 
chips  and  money  at  the  table,  and  put  the 
money  io  his  pocket;  that  witness  liad  a 
conversation  vrlth  Dougherty,  In  which  he 
asked  him  who  was  running  the  place,  to 
which  Don^erty  replied.  "Dock  Kennedjr," 
who  war  in  the  room;  that  Ylrge  Wilson 
was  aianding  at  a  tatde  upon  which  there 
were  stmie  cards  and  an  open  sadc  of  money, 
which  Wilson  grabbed  and  put  in  his  pocket; 
that  he  got  aome  m<mey  from  a  poker  table; 
that  he  did  not  know  those  at  the  poker  ta- 
ble ;  tfa^  were  strangers ;  that  the  room  was 
about  26  by  40  feet ;  that  the  only  thing  he 
saw  Wilson  do  was  he  had  a  sack  of  mmiey. 
but  he  did  not  know  for  what  purpose  or 
whose  money  it  was,  which  he  put  in  his 
pocket;  that  he  did  not  know  whose  place 
It  was,  or  who  vras  running  It ;  and  that,  at 
the  time  he  got  to  Dougherty,  Dougherty  was 
Just  pitting  up  the  money  aiid  putting  it  in 
bis  pocket ;  and  that  at  that  time  he  did  not 
see  any  games  being  conducted. 

Jim  Gauntt  testified  that  on  or  about  the 
27th  day  of  January,  1917,  he  and  Mr.  Carter 
raided  a  place  In  the  town  of  Wirt.  In  Carter 
county;   that  he  saw  Vlrge  Wilson  there; 
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that  he  was  sitting  at  a  table  with  a  pack 
of  cards  lying  on  the  table  with  a  closed 
sack  in  front  of  him,  which  he  put  In  his 
pocket;  that  no  one  was  at  the  table  with 
Wilson,  and  he  was  not  doing  anjrthlng; 
that  the  table  was  a  long  table  with  a  circle 
cut  ont  of  the  middle  of  It ;  that  Wllaon  was 
sitting  In  there,  la  a  dialr;  that,  when  he 
saw  Mr.  Dougherty,  Dougherty  was  talking 
to  Mr.  Carter;  that  Dock  Kennedy  was  In 
the  room ;  that  there  were  quite  a  number  of 
chairs  and  tables  and  a  roijlette  table,  and, 
when  be  saw  the  roulette  wheel,  Mr.  Garter 
had  It;  that  Mr.  Carter  went  In  first;  that, 
when  witness  got  in  the  room,  there  were  40 
or  50  or  more  people  In  It,  and  all  of  them 
were  "In  a  work  and  in  a  stew,  all  over  the 
building";  that  he  did  not  see  any  games 
being  conducted  in  the  place;  that  be  saw 
Wilson  when  he  (witness)  entered  the  place, 
but  did  not  see  Dougherty  until  possibly 
three  or  four  minutes  afterwards;  that  when 
be  saw  Wilson  he  was  not  doing  anything 
but  sitting  at  the  table;  that  he  did  not  see 
Dougherty  do  anything,  and  did  not  hear 
what  be  said  to  Mr.  Carter. 

Upon  the  conclusion  of  the  oTidence  for 
the  state,  the  defendants  demurred  to  the 
evidence  "and  prayed  the  Judgment  of  the 
court." 

The  defendants  did  not  testify,  but  offered 
evidence  in  their  behalf;  but  said  evidrace 
and  the  cross-examination  thereon  did  not 
tend  to  strengthen  the  evidence  of  the  state. 

[2]  The  convicted  defendants  Insist  that 
the  court  erred  in  overruling  their  motion 
for  a  severance,  and  with  this  contention  we 
do  not  agree. 

Sectlofa  12  of  the  Extra  Session  Laws  1916, 
p.  54,  the  act  under  which  this  prosecution  Is 
prosecuted,  reads: 

"Persons  jointly  charged  with  the  Tiolatlon  of 
any  of  the  provisiona  of  this  act  shall  be  tried 
together,  provided  the  court  for  good  cause 
shown  may  grant  a  severance." 

It  thus  appears  that  a  severance  in  the  in- 
stant case  Ivas  not  a  matter  of  right  on  the 
part  of  the  defendants,  but  rested  entirely 
In  the  Judgment  of  the  court 

This  prosecutioD  ia  based  upon  section  1  of 
said  Session  Laws  1916,  p.  64,  which  reads: 

"Every  person  who  opens,  or  causes  to  be 
ui>ened,  or  v/ho  conducts,  whether  for  hire  or 
not,  or  carries  on  either  poker,  roulette,  craps 
or  any  banking  or  percentage,  or  any  gambling 
game  played  with  dice,  cards  or  any  device,  for 
money,  diecks,  credits,  or  any  representatives 
of  value,  or  who  dther  as  owner  or  employ^, 
whether  for  hire  or  not,  deals  for  those  engaged 
Id  any  such  game,  shall  be  guilty  of  a  felony, 
and  upon  conviction  thereof,  shall  be  punished 
by  a  fine  of  not  less  than  five  hundred  dollars, 
nor  more  than  two  thooBaod  dollars,  and  by  Im- 
prisonment in  the  state  penitentiary  for  a  term 
of  not  less  than  (me  year  nor  mote  thu  ten 
years." 

180P^-4a 


The  evidence  shows  beyond  all  reasonable 
doubt  that  a  fully  equipped  gambling  house 
was  open  at  the  place  and  time  alleged  In 
the  Information,  and  that  tberein  a  roulette 
wheel  was  being  operated  fpr  money,  and 
that  poker  games,  with  chips  and  money  be- 
fore the  players,  were  being  played,  but  there 
is  no  evidence  that  the  convicted  defendants 
or  either  one  of  them  opened,  caused  to  be 
opened,  conducted,  or  operated  said  roulette 
wheel,  or  said  poker  games,  or  any  one  of  the 
games,  Interdicted  by  law,  or  that  said  con- 
victed defendants  "dealt  for  .others  engaged 
in  such  games,"  while  there  is  undisputed  ev- 
idence on  the  part  of  the  state  that  another, 
other  than  said  convicted  defendants,  con- 
ducted said  place. 

The  evidence  that  said  convicted  defend- 
ants were  together  with  some  50  or  75  per- 
sons in  the  said  gambling  house  when  it  was 
raided,  and  that  prohibited  games  were  being 
conducted  therein,  and  that  one  of  them  was, 
togetber  with  5,  6,  or  7  others,  at  the  rou- 
lette wheel,  and  had  money  and  checks, 
which  money  he  put  in  his  pocket,  and  the 
other  was  sitting  alone  at  a  peculiarly  con- 
structed table  upon  which  there  was  cards 
and  money,  whicb  money  he  put  in  bis  pocket, 
ia  not  sufl3cient  to  show  beyond  a  reasonable 
doubt  that  the  convicted  defendants,  or  either 
one  of  them,  opened,  caused  to  be  opened,  or 
conducted  said  roulette  wheel  or  other  gam- 
bling games,  for  money,  or  "dealt  for  those 
engaged  In  playing"  any  of  the  gambling 
games  prohibited  by  said  section  1  of  Session 
Laws  1916,  above  quoted. 

Considering- the  demurrer  to  the  evidence 
and  prayer  for  "the  judgment  of  the  court," 
as  in  effect  a  request  for  a  directed  verdict, 
we  think  the  evidence  insufficient  to  support 
a  conviction,  and  that  the  court  committed 
reversible  error  iu  not  instructing  the  jury  to 
acquit  the  defendants. 

In  Plckrell  v.  State,  S  OkL  Or.  391.  116 
Pac.  967,  it  is  said: 

"A  person  accused  of  crime  is  entitled  to  a 
fair  and  impartial  trial,  conducted  according  to 
the  established  principles  of  law,  the  most  im- 
portant of  which  is  that  the  verdict  of  the  jury 
shall  be  founded  only  upon  competent  evidraice. 
If  a  defendant  cannot  be  fairly  convicted,  he 
should  not  be  convicted  at  all,  and  to  hold  oUier- 
wise  would  be  to  provide  ways  and  means  for 
the  convicticm  of  the  innocent." 

"It  does  Dot  make  any  difference  how  guilty 
a  man  is ;  he  ought  to  be  tried  in  a  fair  and  im- 
partial manner,  and  according^  to  law."  Jelts 
V.  State,  7  Okl.  Cr.  733,  123  Pac.  1131. 

"While  it  is  well  settled  that  this  court  wiil 
not  disturb  the  verdict  on  account  of  the  evi- 
dence when  there  is  evidence  to  support  it  the 
converse  rule  is  equally  well  settled  that  it  is 
not  only  the  province,  but  the  duty,  of  the  court 
to  set  aside  such  a  verdict  when  it  is  contrary 
to  the  evidence,  or  where  there  is  do  evidence  to 
support  it"  Benson  v.  State,  10  Okl,  Or.  16, 
133  Pac.  271. 

"Where  the  evidence  only  raises  a  8uq)ldQn 
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«f  tbe  gnDt  of  tb«  sccased.  It  b  fauuffideot  to 
nutain  a  conviction.  Suspicion  is  not  proof, 
and  tlie  coort  shoald  direct  a  verdict  tmder  such 
circumstances."  Nash  t.  State,  8  Okl.  Cr.  1, 
126  Pac.  260;  High  v.  State,  2  OkL  Cr.  161* 
101  Pac.  116,  28  L.  R.  A.  (N.  S.)  162. 

As  the  error  pointed  out  most  result  In  the 
reversal  of  the  case,  we  deem  It  unnecessary 
to  review  the  several  other  errors  assigned. 

Tbe  judgment  of  the  lower  court  is  revers- 
ed* and  tbe  cause.remanded. 

DOYLE,  P.  J«  and  HATSON.  J«  concur. 


(67  Colo.  434) 

ENTAHT  T.  PEOPLE.    (No.  9406.) 

(Supreme  Court  of  Colorado.    June  2,  1919.) 

1.  HowciDE  <&=»11S(1),  300(3)  —  Seej-Db- 

FKNSB— In  BTBUCTION— ReTBEAT. 

In  prosecQtioD  for  murder  committed  by 
bank  president  in  his  bank,  instructions  that, 
though  Jury  might  believe  defendant  was  attend- 
ing to  buslncM  in  his  own  bank,  was  in  no  way 
the  aggressor,  and  was  subjected  to  a  deadly 
assault  by  one  armed  with  a  loaded  pistol,  be 
was  obliged  to  flee  unless  It  appeared  to  bim 
as  a  reasonable  man  that  it  was  more  danger- 
ous to  run  than  to  fight  held  erroneous,  as  ap- 
plying the  comYnon-Iaw  doctrine  of  retreat  to 
the  wall,  which  has  been  abrogated. 

2.  HouiciDB  ^309(5)— Inbtbuction—Man- 

aUDOBTER. 
In  a  prosecution  for  murder,  an  instruction 
tliat  the  jury  might  find  defendant  guilty  of 
voluntary  manslaughter  as  charged  unless  they 
found  liim  not  guilty  on  the  gfound  of  8elf-de« 
fense  held  erroneous;  the  same  state  of  facts 
not  possibly  justifying  a  verdict  of  guilty  of 
v^antaiy  muislaughter  and  a  finding  of  not 
guilty  on  the  ground  of  seH-defenae. 

3.  HOMICIDB  iS=»276— QCB0TIOH  WOtt  JlHIT— 

Self-defense. 
In  prosecution  of  a  bank  president  for  mur- 
der committed  in  his  own  bank,  defendant  set- 
ting up  self-defense,  evidence  held  to  justify 
sulnnission  of  the  case  to  the  jury. 

Department  1. 

Error  to  District  Court,  Crowley  County; 

O.  S.  Essex,  Judge. 

A.  P.  I^iyart  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.  Revers- 
ed, and  cause  remanded  for  new  trial. 

Sabln,  Basklns  ft  Sabin,  of  La  Junta,  and 
Horace  N.  Hawkins,  of  Denver,  for  plalntifr 
in  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  William 
Ramsey,  Asst.  Atty.  Oen.,  for  the  People. 

BURKE.  J.  September  17,  1917,  an  In- 
formation was  filed  against  plaintiff  In  error 
(hereinafter  designated  as  tbe  defendant), 
cba^ing  him  with  the  murder  of  one  J.  W. 
Black  on  February  2S,  1917.  Tbe  trial  began 


November  13,  1917,  and  on  NoTonb^  ISth 
following  the  Jury  returned  a  verdict  finding 
the  defendant  guUty  of  viduntary  man- 
alau^ter.  A  motion  for  a  new  trial  waa 
filed  and  overruled,  and  April  20,  1918.  de- 
fendant was  aentenced  to  the  penitentiary  for 
a  term  of  not  less  than  fire  not  more  than 
eight  years.  From  that  Judgmrat  be  tnlngs 
error. 

The  defendant  admitted  tin  killing  of 
Bla<^  but  c<mtended  that  Oie  shooting  was 
done  In  self-defense.  The  prosecutl<ni'B 
theory  was  tb&t  all  of  defendant's  evidence 
tending  to  establish  self-defense  waa  false 
and  m&nnftwtured.  it  is  undLq>nted  that  111 
feeling  bad  existed  between  d^endant  and 
deceased  for  some  time,  and  there  Is  evi- 
dence on  both  sides  cf  threats  to  take  life. 
Defendant  was  a  witness  in  ids  own  behalf, 
and  a  portion  of  his  testimony,  wbUlk  sufil- 
cfently  sets  forth  bla  defense,  may  be  ab- 
stracted as  follows: 

"I  am  a  farmer  and  president  of  the  First 
National  Bank  of  Ordway.  On  February  26. 
1917,  1  was  living  at  my  ranch  nine  miles  from 
town.  Black  came  to  the  hank  that  afternoon 
and  asked  me  if  I  would  be  in  town  the  n^ 
day.  I  told  him  I  thought  I  would.  He  said 
he  was  stopping  at  the  hotel  and  would  call 
me  up.  I  came  into  Ordwar  the  nest  morning 
and  left  my  automobile  at  the  garage.  I  in- 
variably carry  a  revolver  with  me  when  going 
away  from  borne.  I  threw  it  in  tbe  car  that 
morning  and  toc^  ft  out  wben  I  got  to  Ordway. 
From  the  bank  I  called  op  Bladi  at  the  hotel. 
He  said  he  would  be  up  tn  a  few  minutes. 
When  he  came  I  stepped  to  tbe  door  and  opot- 
ed  it  I  had  taken  off  my  overcoat  and  laid 
it  on  a  settee  in  a  little  anteroom.  I  put 
the  revolver  in  tbe  inside  overcoat  pocket.  I 
tarned  the  overcoat  inside  out  and  laid  it  down 
so  the  butt  of  the  revolver  could  be  seen.  Mr. 
Black  came  in,  and  we  went  to  the  directors' 
room.  I  sat  down  fn  a  diair  on  the  west  side 
of  the  table,  and  be  took  a  diair  on  tbe  east 
side.  We  began  to  talk  about  business  matters. 
I  bad  a  few  papers  with  me.  He  bad  asked  me 
the  evening  before  in  regard  to  the  contents 
of  a  contract;  and  claimed  he  had  paid  twen- 
ty-three hundred  and  some  odd  dollars,  and  I 
told  him  I  would  give  bim  the  contract  and 
if  he  could  ever  show  where  he  had  paid  I 
would  refund  tbe  money.  Something  was  said 
about  some  stock  in  a  company.  I  owned  tbree- 
foarths  of  It.  and  Mrs.  Katherine  Enyart  (moth- 
er of  Hazel  Black,  wife  of  J.  W.  Bladt)  would 
own  one-fourth.  He  asked  if  I  would  buy  it 
I  told  him  I  didn't  think  he  bad  any  right  to 
sell  it,  and  that  I  would  make  no  deal  with 
him.   He  kind  of  raised  on  the  table,  and  says, 

'You  son  of  a  b  ;  I  wiH  fix  you.*  I  saw  he 

was  drawing  his  gun  from  under  his  vest,  and 
I  wheeled  in  the  cbalr  and  went  out  tbe  door. 
I  had  a  gun  on  the  other  aide.  I  thought  he 
was  going  to  ahoot  me.  He  fired  at  me  just 
about  the  time  I  left  the  cbair.  I  ran  to  my 
overcoat,  and  before  I  got  hold  of  It  there  was 
another  explosion.  Dick  Potter  came  into  the 
room  atraut  that  time.  About  tbe  time  the  sec* 
ond  shot  was  fired  I  grabbed  my  gun.  I  just 
stepped  to  the  door,  and  reached  there  for  it. 
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I  don't  think  wIUi  mj  kft  foot  I  posKd  tbe 
door.  I  wheeled  and  fired  at  Black.  About 
that  time  he  shot  again.  I  retnrned  the  fire 
after  be  ihot  at  me.  I  was  aiming  to  ahoot 
him.  I  was  afraid  be  would  eboot  me.  I  shot 
foar  times  at  Black.  Be  kind  of  (altered,  but 
BtUl  had  his  gaa  in  his  band.  I  advanced  to- 
'  wards  bim,  and  kept  shooting  as  fast  as  I  could. 
After  I  fired  tbe  fourth  shot  I  went  back  in  the 
room  where  I  got  the  gun.  I  told  Mr.  Pot- 
ter to  caU  tbe  sheriff." 

Sneh  was  defendant's  version  of  fbls 
affray  and — 

-it  was  the  dnty  of  the  court  to  tell  the  jurr 
by  what  principles  of  law  they  should  be  guid- 
ed, In  the  event  they  found  tbe  facts  to  be  aa 
stated  by  tbe  accused."  Baird  t.  United  States, 
158  U.  S.  550,  20  Sup.  Ct.  1021. 

Was  this  duty  performed? 

A  portion  of  Instmctlon  Na  18  reads  as 

follows: 

"And  you  are  further  instructed  that  if  a  per- 
son kills  another  in  telf-defense  it  must  ap- 
pear that  the  danger  u>a»  $o  urgent  and  press- 
ing that  in  order  to  save  his  own  life,  or  to 
prevent  Ms  reeenwifr  treat  loHiy  harm  the 
JeiBing  wo*  ah«oIttfcI|r  neoeafory.  And  it  must 
nppear  aleo  that  the  person  kUM  was  the  a»- 
Mtlanf,  or  that  the  slater  had  reaUff  and  in 
good  faith  endeavored  io  define  ony  further 
etniffgte  before  the  fatal  shot  was  fired." 

The  words  Italicized  are  a  verbatim  copy 
of  most  of  section  1763,  M.  A.  S.  (revised 
edition)  1912.  The  words  used  In  the  statute 
In  lieu  of  "fatal  shot  was  flred"  are  "mortal 
blow  was  given." 

Instruction  No.  19  reads  as  follows: 

"The  court  further  instructs  the  jury  that 
the  right  of  self-defense  is  based  upon  the  law 
of  necessity,  and  Is  only  given  in  emergencies 
to  persons  who  are  attacked  and  who  do  not 
bring  on  the  difficulty  themselves  which  results 
in  the  homicide,  and  to  whom  It  may  reasonably 
appear  that  tbieir  lives  are  placed  in  jeopardy 
or  their  persons  in  danger  of  great  bodily  in- 
jury, to  defend  themselves;  that  this  right  is 
based  upon  what  reasonable  persons,  having 
due  regard  for  human  life,  would  do  under  aim- 
ilar  circumstaoces,  and  tbe  actions  of  defend- 
ant in  this  case  must  be  measured  by  this  rule, 

"If  from  all  the  facts  and  circumstances  in 
evidence  in  tbe  case  you  believe  that  tbe  de- 
fendant, acting  aa  a  reasonable  man  would  un- 
der all  tbe  circumstances  In  evidence,  had  cause 
to  fear  that  bis  life  was  in  immediate  danger, 
or  that  be  was  in  danger  of  receiving  immediate 
great  bodily  injury  at  Uie  bands  of  the  de> 
ceased,  aud  if  you  further  believe  that  he  was 
acting  through  such  reasonable  fear  and  through 
honest  conviction  that  such  danger  was  imme- 
diately then  impending  or  about  to  be  infiicted 
by  the  deceased,  and  he  shot  and  killed  tbe 
deceased  to  prevent  such  impending  danger  of 
death  or  great  bodily  barm,  then  he  would  not 
be  held  liable  though  he  might  be  mistaken  as 
to  the  extent  of  the  danger  or  whether  it  was 
real  or  apparent." 

Having  read  the  Instructions  thus  far,  the 


question  here  naturally  arising  in  the  minds  '  419,  422. 


of  tbe  Jurors  would  be,  "What.  In  snch  case, 
was  the  duty  of  defendant  If  there  seemed 
a  probability  of  escaping  the  threatened 
danger  by  fltghtT'  The  very  next  instmctlon, . 
No.  20,  answers  that  question  thus: 

**If  a  person  is  violently  assailed  he  is  not 
bound  to  retreat  or  flee  if  the  assault  ia  of  anch 
character  that  retreat  or  flight  would  invite 
danger,  or  of  such  character  that  a  reasonable 
man,  under  all  the  circumstances,  would  be 
justified  in  believing  that  retreat  or  flight 
would  not  save  him  from  harm  at  the  hands 
of  Us  assailant.'' 

This,  at  course.  Is  equivalent  to  saying: 

"If  a  person  ia  violently  assaulted  and  tbe 
assault  is  of  such  character  that  retreat  or 
flight  would  not  invite  danger,  or  of  such  char- 
acter that  a  reasonable  man,  under  all  tbe  cir- 
cumstances, would  be  Justified  in  believing  that 
retreat  or  flight  would  9ave  him  from  harm  at 
the  hands  of  his  assailant,  be  te  bound  to  retreat 
or  flee." 

Assuming  that  the  Jory  believed  defend- 
ant's testimony,  and  believed  further,  as 
they  might  from  the  evidence,  that  at  the 
time  he.  secured  tbe  revolver  he  could  have 
escaped  with  less  danger  to  himself  than  he 
incurred  by  continuing  tbe  conflict,  or  that 
a  reasonable  man  so  situated  might  have  so 
believed,  they  were  stiU,  under  these  instruc- 
tions, obliged  to  flud  him  guilty.  Snch  la 
the  ancient  doctrine  of  "retreat  to  the  wait," 
but  it  has  long  ednce  been  abandoned  in  the 
federal  and  most  of  the  state  courts.  Krwln 
V.  Stote.  29  Ohio  St  186,  23  Am.  Rep.  733 ; 
Runyan  v.  State,  67  Ind.  80,  26  Am.  Rep.  52; 
Beard  v.  United  States,  158  U.  S.  S50.  16 
Sup.  Gt.  962,  39  L.  Ed.  1086;  State  T.  Carter. 
15  Wash.  121.  45  Pac.  745. 

We  need  not,  however,  go  outrfde  our  own 
Jnrtsdlctlon  for  a  definite  declaration  of  tbe 
law  on  this  subject: 

"It  was  error  to  charge  tiie  Jury  *  •  • 
to  tbe  effect  that,  to  jtisti^  homicide  on  tht 
plea  of  sdf-defense,  it  must  appear  that  the 
slayer  bad  no  other  possible,  or  at  least  proba- 
ble, means  of  escaping.",  etc.  Babcock  v.  Peo- 
ple, 13  Colo.  515,  524,  22  Pac.  817.  820. 

'  "Aa  to  this  doctrine  of  retreat,  it  may,  in 
general,  be  safely  said  that  the  tendenc;  of  tbe 
modem  cases  is  greatly  to  qualify  tbe  common- 
law  rule.  •  *  •  But  where  a  defendant  ia 
where  he  has  a  right  to  be,  *  *  *  and  Is  as- 
saulted by  the  deceased  in  a  way  that  defend* 
ant  honestly  and  in  good  faitb  believes,  and 
the  circumstances  being  such  as  would  induce  a 
like  belief  in  a  reasonable  man  that  be  is  about 
to  receive  at  the  bands  of  bis  assailant  great 
bodily  barm,  or  to  lose  bis  life,  tbe  defendant, 
if  be  did  not  provoke  the  assault,  *  *  *  Is 
not  obliged  to  retreat  or  flee  to  save  his  life, 
but  may  stand  bis  ground,  and  even,  in  some 
circumstances,  pursue  bis  assailant  until  the 
latter  has  been  disarmed  or  disabled. from  car- 
rying into  effect  bis  unlawful  purpose;  and 
this  right  of  the  defendant  goes  even  to  tbe 
extent,  if  necessary,  of  taking  human  life." 
Boykin  v.  People,  22  Colo.  496.  504,  46  Pac. 


Digitized  by  Google 


724 


180  PACIFIC  REPORTIDB 


(Or. 


**Biit  where,  as  here,    *   *   *   the  Jniy  sn 

itutrncted  that  the  defendant.  In  erery  case, 
most  retreat  to  the  wall  before  he  ia  entitled 
to  resort  to  Belf-defense,  the  error  la  manifest." 
Ritche;  v.  People,  23  CcAo.  814,  821,  47  Pae. 

272,  274. 

"The  common-law  doctrine  of  rrtreat  to  the 
wall,  as  this  court  has  said,  *  *  •  has  been 
modified  by  the  more  recent  deeUons,  and  is 
applicable  in  tbin  Jurisdiction  only  to  such 
eases  as  where  the  defendant  ToluntarilT  en- 
ters into  a  fight  or  where  the  parties  engage  in 
mutual  combat,  or  where  the  defendant,  being 
the  assailant,  does  not  endeavor  in  good  faith 
to  decUne  any  further  struggle  before  firing 
the  fatal  abot,  and  [Hsesibly  to  other  similar 
cases."  Harris  v.  People.  32  Colo.  211,  218,  75 
Pac.  427,  430. 

CI]  This  jury  was  told,  in  sntiatance,  tbat 
althooi^  they  might  b^eve  Oat  defendant 
was  attending  to  his  own  business,  fin  bis 
own  bank,  though  ba  were  In  no  my  the 
aggressor,  Uwugta  he  were  subjected  to  a 
deadly  and  nnproroked  assault  by  one  armed 
with  a  loaded  plBtoi  and  bent  npon  takii«  his 
life,  he  was  obliged  to  flee,  nnless  it  an>eared 
to  him,  and  would  have  appeared  to  a  reason- 
aUe  penHHi  eo  situated,  tbat  it  was  more 
dangerous  to  run  than  fight  Tt^  la  exactly 
the  pernicious  application  of  the  common-law 
doctrine  of  "retreat  to  the  wall"  which  has 
been  abrogated  by  the  anthoritles  above 
dted.  We  cannot  sanction  a  conviction  Lu 
which  this  erroneous  principle  may  have 
played  a  conspicuous  part.  True  it  is  that 
the  statute,  hereinbefore  quoted  as  being 
given  this  Jury  as  a  part  of  the  court's  in- 
atniction  No.  18,  Is  of  itself  somewhat  con,- 
fusing.  It  states  the  law  of  self-defense,  but 
It  does  not  state  the  whole  law.  The  con- 
fusion arises  from  the  assumption  that  It 
does.  It  must  bo  read  in  connection  with,  and  j 
In  the  light  of.  this  court's  repeated  declara*  j 
tions  Dn  that  subject  ; 

Instructions  18  and  19  were  duly  excepted 
to,  and  reasons  therefor  assigned.  Some 
question  is  raised  as  to  the  exception  to  No. 
20.  The  defendant  iiequested  two  instruc- 
tions, glvltag  to  the  Jury  the  law  of  self- 
defense  under  his  theory  of  the  evidence,  to 
the  effect  tbat  one  attacked  as  he  says  he 
was  Is  not  obliged  to  retreat,  or  act  upon 
any  theory  or  belief  as  to  whether  the 
greater  danger  lies  in  flight  or  conflict,  but 
may  stand  his  ground  and  repel  force  with 
force.  Some  question  is  raised  also  as  to  ttie 
tender  of  these  instructions,  and  as  to 
whether  defendant  was  entitled  to  an  excep- 
tion to  the  court's  failure  to  give  them.  They 
were  both  marked:  "Covered ;  Refused." 
The  question  as  to  defendant's  right  to  an 
exception  to  the  court's  refusal  to  give  these 
two  instructions,  and  his  right  to  an  excep- 
tion to  the  giving  of  No.  20,  need  not  be  de- 
cided, as  we  are  of  the  opinion  that  the  in- 
structions given,  the  objections  and  ezcep- 


tloos  thereto,  and  the  reasons  assigned  there- 
for, snfflctently  present  the  qaestiott  h«r^ 
decided. 

Othac  asdgnments  of  emu*  necessary  to 
be  determined  because  they  may  arise  upon 
a  new  trial  are: 

1.  The  fallnre  of  the  people  to  call  the 
witness  Potter.  Under  the  drcnmstanoes  ei 
this  case  the  calling  of  this  witness  was  a 
matter  solely  within  the  discretion  of  the 
district  atttiniey. 

[2]  2.  The  giving  by  the  court  of  Instruc- 
tion Na  83,  whldi,  after  setting  forth  a 
supposed  state  of  facts  to  be  found  by  tbe 
Jury,  continues: 

'^ben  you  may  find  the  defendant  guilty  <rf 
voluntary  manslangbter,  in  manner  and  form 
as  diargcd  in  the  information,  nnless  yon  find 
the  defendant  not  guilty  on  the  ground  of  self- 
defense." 

As  the  same  state  of  facts  could  not  pos- 
sibly Justify  a  verdict  of  guilty  of  voluntary 
manslaughter  and  a  finding  of  qot  guilty  on 
the  groimd  of  self-defense,  this  portion  of 
the  instruction  is  necessarily  erroneous. 

[i]  3.  The  Insufficiency  of  the  evidence. 
We  are  of  the  opinion  tbat  it  Justified  a  sub* 
mission  of  this  case  to  the  jury. 

As  It  is  not  probable  that  the  questions 
presented  by  other  assignments  of  error  will 
arise  upon  another  trial,  they  will  not  now 
be  examined. 

For  the  reasons  hereinbefore  stated  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for. a  new  trial. 

OARBIGCES,  a  J.,  and  TELLER,  J., 
concur. 


m  Or.  n) 

WILLIAM  HANLEY  CO.  v.  HARNET  TAIr 
LEI IBR.  DIST.  NO.  L 

(Supreme  Court  of  Oregon.  June  17, 1919.) 

1.  Notice  4=»ll— IsBiQATioif  Dibtkici^Pdb- 
LiCATiON  of  Notice— SuinoiBNCT  or  Am- 
DAvrr  or  Publicatiow. 

Affidavit  of  publication  of  notice  of  petition 

for  irrigation  dietrict  by  "foreman  of  the  

tribune"  was  not  sufficient  compliance  with  L. 
O.  L.  f  833,  requiring  sucb  affidavit  to  be  made 
by  tbe  printer  of  the  newspaper  or  tiis  foreman 
or  principal  clerk. 

2.  Notice  ^E=3ll— OnoAifiZATidif  of  laaioA- 

TION  DlSTBICT—PtJBUCATION  OP  NOTICB  OT 
PETITIOFI— SUFFTCIENCT  OF  AJTIDAVIT. 

Affidavit  that  notice  of  petition  for  organiza- 
tion of  irrigation  district  was  published  "once 
a  week  for  a  period  of  four  weeks  beginning  on 
tbe  8th  day  of  Angust,  1917,  and  ending  on  the 
6th  day  of  September,  1917,"  was  insufBdent 
proof  of  compliance  with  Laws  1917,  p.  744, 1 1, 
requiring  sadt  notice  to  be  published  "once  each 
week  for  at  least  four  successive  weeks,"  since, 
under  such  affidavit,  tbe  publication  would  not 
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necessarily  have  been  made  on  (oar  lucceadve 

3.  Watebs  and  Wateb  Courses  ^3225— Ob* 
oanization  or  ibbioation  district — pub- 
LICATION OF  Petition— JuRisDicnoKAj:,  Rz- 

qUIBEHENT. 

Lawi  1917,  p.  744,  |  1,  Tequliing  publica- 
tion of  petition  for  organiEation  of  irrigation 
district  once  each  week  for  at  least  four  succes> 
^tn  weeks  before  tbe  time  at  wbidi  it  is  to  be 
prewDted,  is  a  Jurisdictional  reqairement 

4.  Watebs  and  Wateb  Ooubses  4=>22S— Ob- 
OANiZATiON  or  Ibbioation  Distbiot— SUT' 
ficisNCT  or  Petition. 

Petition  for  organization  of  Irrigation  dis- 
trict tinder  Irfiwi  1917*  p.  744, 1  J,  kOd  suffident 
compliance  with  requirements  of  sudi  statute. 

5.  Watebs  and  Wateb  Codbses  «:sa225r- 
iBBiOATiini  Distbict  —  Peiitioh— QuAun- 

cation  or  SUBBCBIBEBS. 

Petition  for  irrigation  district  is  not  requir- 
ed in  view  of  Laws  1917.  p.  744*  I  2,  to  ennmPT- 
nte  tbe  qualifications  of  aubscriben  under  sec- 
tion 29. 

6.  Watebs  and  Wateb  Coubses  «=>22&— Ibbz- 

OATIOH  DIBTBIC^PbOOSBDIHOB  FOB  OlOAN- 
IZATIOH. 

The  same  tetAnical  predsion  that  is  observed 
in  a  regular  law  action  is  not  required  in  a 
proceeding  for  the  organizatioD  of  «n  irrigation 
district  before  the  county  court. 

7.  Watebs  and  Watkb  Coubses  ^=»225— Ibbi- 
oation  Distbiot^Pboceedinob  roB  Orqan- 
mATioN— Obdxb  or  Codxt  oh  Final  Heab- 

XNO. 

Under  Laws  1917,  p.  744,  |  2,  as  amended 
by  Laws  1919,  p.  442,  providing  that  upon  final 
hearing  of  petition  for  organization  of  irriga- 
tion district  court  shall  make  an  order  deter- 
mining inter  alia  whether  the  requisite  number 
of  owners  of  tbe  land  within  proposed  district 
shall  have  petitioned  for  the  formation  thereof, 
such  order  should  state  all  the  facta  found  or 
determined  by  the  court  upon  such  bearing. 

8.  Appeal  and  Ebbob  €=9707{2)— Review— 
Evidence— Exclusion  or  Land  rsoii  Ibbi- 
oation  Distbict. 

Court's  refusal  to  exclude  land  within  pro- 
posed irrigation  district  from  proposed  district 
cannot  be  reviewed  on  appeal.  In  absence  of  tbe 
evidence  upon  such  question. 

9.  Watebs  and  Wateb  Coubsbb  4ss>225— Ib- 
BioATioN  Distbict  —  Exclusion  or  Laud 
rsoM  Distbict. 

Upon  petiticu)  for  irrigation  district  and  ob* 
jecUon  thereto  by  owner  and  requests  to  ex- 
clude land  from  proposed  district,  an  issue  is 
raised  requiring  proof  of  actual  conditions  ex- 
isting before  court  can  determine  whether  land 
should  be  excluded,  in  view  of  Laws  1917,  p. 
769,  i  37,  subd.  (d). 

Id  Banc. 

Appeal  from  Circuit  Conrt,  Harney  County; 
Dalton  Biggs,  Judge. 

AH>Ucatlon  by  H.  M.  Horton  and  others 
£or  organization  of  on  Irrigation  district. 


From  a  decree  affirming  tbe  order  of  the 
county  court  organising  the  Harney  Valley 
irrigation  District  No.  1,  the  William  Hanley 
Company  appeals.  Decree  reversed,  and  or- 
der set  aside  and  reversed,  and  proceeding 
remanded,  with  directions. 

This  Is  an  appeal  by  William  Haol^  Com- 
pany from  a  decree  of  tbe  circuit  court,  af- 
firming an  order  of  the  county  court,  organis- 
ing the  Harney  Valley  Irrigation  District  No. 
1,  under  tbe  provision  of  chapter  307,  Gen. 
Laws  Or.  1917. 

It  is  stated,  in  substance,  in  tbe  briefs  tOht 
SUvies  rlrer  rises  In  tbe  Blue  Mountains  oa 
the  sontb  side  of  Strawbrary  Moontaln,  and 
flows  in  a  soutbeasterly  direction  about  60 
miles,  trhere  it  enters  Harney  vaUey  proper, 
and  tben  cmitinuen  for  aboot  25  miles  In  a 
soutbeasterly  dlrectkm  unross  tbe  Talley, 
emptying  into  tbe  nortb  ^e  of  Malbenr 
Lake  in  tdwnsblp  2B  south,  range  32^,  B.  W. 
M.  About  8  miles  below  tbe  point  where  it 
enters  the  valley  the  river  ^vldes  Into  two 
forks  known  as  the  East  fork  and  the  West 
fork  of  SUvies  river;  tbe  territory  lying  be- 
tween these  two  forks  of  tbe  river  being  com- 
monly and  locally  designated  as  "Tlie  Island." 
Harney  Talley  is  practically  lev^  sUnrtng 
gently  to  the  south  and  east  from  Bums  to 
Ualheur  Lake,  l^ousands  of. acres  of  the 
valley  dtuated  on  tbe  Island  and  alcmg  both 
tarka  of  tbe  river  were  naturally  overflowed 
from  the  river  in  the  spring  and  early  sum- 
mer months,  forming  natural  wild  meadow 
lands,  and  In  places  where  the  water  Is  the 
deepot  swamp  grasses  and  tales  grow  in 
abundance.  By  individual  systems  of  irriga- 
tion, as  well  as  by  comtrined  interns  of  irri- 
gation, tbe  owners  of  these  lands  from  time 
to  time  during  the  last  30  years  have  con- 
trolled tbe  natural  flow  of  the  waters  of  tbe 
river  by  means  of  items  erected  In  tbe  river 
at  various  points,  and  canals  and  ditches 
leading  therefrom,  and  have  taken  the  waters 
out  onto  tbe  bitter  ground,  tboreby  makii^ 
both  classes  of  land  produce  abundant  crops 
of  wild  luy.  Tbe  appellant,  William  Hanley 
Company,  for  a  great  many  years  has  been 
the  owner  of  wbat  Is  commonly  called  "Bell 
A"  ranch  located  about  2%.  miles'  southeast 
of  Bums,  Or.,  and  ccmslstiiv  of  iietween  7,000 
and  8,000  acvea  at  land.  These  are  practical- 
ly wild  meadow  lands  and  grain  lands,  and 
lie  on  either  side  of  tbe  Bast  fork  of  Sllvies 
river.    Ai^llant  asserts  that: 

"These  lands  have  permanent,  established, 
and  decreed  water  rights,  and  have  bepn  for 
many  years  last  pest,  and  are  now,  thoroughly 
irrigated  and  reclaimed  from  tbe  waters  of 
Silvies  river,  and  each  year  grow  abundant 
crops  of  natural  wild  meadow  grass  and  grain, 
besides  providing  abundant  pasture  for  stock 
after  the  crops  are  harvested.  The  system  of 
irrigation  has  been  built  up  from  year  to  year 
by  the  construction  of  canals,  ditches,  dams,  and 
levees,  which  completely  distribute  the  water 
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orer  the  entire  «arfac«  of  tlie  gronnd  dnrins  tiie 
Irrigating  seasona." 

The  constraction  of  this  system  cost  not 
less 'than  $40,000. 

In  ordinary  years  there  are  grown  on  these 
lands  from  6,000  to  8,000  tons  of  natural 
wild  meadow  hay.  Approximately  8.600 
acres  of  this  Irrigated  land  of  appellant  are 
Included  within  the  proposed  land  of  the  Irri- 
gation district  The  record  shows  as  follows: 
In  Augnst,  1917.  69  landowners  signed  and 
presented  a  petition  to  the  county  court  of 
ETamey  county.  Or.,  proposing  and  asltlng  for 
the  formation  of  an  irrlgatloa  district  under 
the  provisions  of  diapter  357,  Gen.  Laws  Or. 
1917.  The  petition  Is,  In  substance,  as  fol- 
lows: 

"We,  the  underBigned  citiiens  of  the  TJuited 
States,  constitutiug  a  majority  of  tbe  owoers  of 
land  within  the  boundaries  at  hereinafter  de- 
scribed, or  who  are  bona  fide  daimants  to  un- 
occupwd  land  under  tbe  laws  of  the  United 
States,  or  of  tiie  state  of  Oregon,  all  being  duly 
qualified  electors  under  die  law  of  the  state  of 
Oregon  for  orgauidng  irrigation  dlatricts,  l>eiog 
desirous  of  forming  an  Irrigation  district  em- 
bracing the  land  hereinafter  designated  within 
tbe  boundaries  hereinafter  described  and  set 
forth,  and  utilizing  tbe  waters  of  the  Silrles 
river,  Foley  slough,  and  Poison  creek  for  tbe 
purpose  of  irrigation  and  the  reclamation  of 
said  lands,  do  hereby  petition  your  honorable 
court  as  follows; 

"That  it  is  tbe  purpose  of  tiie  undersigned 
petitioners  to  organize  an  Irrigation  district  un- 
der and  by  virtue  of  the  in^ation  district  laws 
of  the  state  of  Oregon  as  recited  in  <4iapter  357, 
General  Laws  of  Oregon  1917,  providing  for 
the  organization  and  managentent  of  irrigation 
districts,  and  that  your  honorable  court  do  pro- 
claim a  district  as  set  forth  herein,  designating 
the  name  of  said  district  dividing  said  district 
into  three  subdivisions  and  defining  the  bounda- 
ries thereof,  and  that  your  honorable  court  pro- 
ceed with  such  dispatch  as  may  be  under  said 
law  to  call  an  election  for  the  purposes  above 
set  forth,  and  to  do  all  things  necessary  onder 
said  law  for  the  formation  of  said  district,  desig- 
Qating  the  time  and  places  for  voting  at  said 
election,  and  tbat  tbe  boundaries  and  description 
of  land  under  said  district  shall  be  as  follows,  to 
wit" 

Here  follows  a  complete  description  of  the 
boundaries  of  the  land  proposed  to  be  em- 
braced within  the  Irrigation  district,  contain- 
ing In  oil  43.638.02  acres  more  or  less  accord- 
Ins  to  the  government  surveys. 

On  the  6th  day  of  September,  1917,  the 
date  mentioned  in  tbe  petition  on  which  the 
same  would  be  presented  to  the  county  court 
the  petitioners  filed  proof  of  publication  of 
notice  of  petltloD,  the  snbstance-  of  which  Is 
as  follows: 

"I,  Bert  Wheeldon,  being  first  duly  sworn, 
soy  I  am  foreman  of  the  Harney  County  Trib- 
une, a  weekly  newspaper  published  at  Bums, 
Harney  county,  state  of  Oregon,  and  of  general 
circulation,  and  tbat  the  notice  of  petition  for 
irrigation  district,  of  which  the  annexed  is  a 
true  and  correct  copy,  was  published  in  tbe 


Ham^  Oov^  Tribane  proper,  and  In  tibe  ngm- 
lar  and  entire  issue  thereof  once  a  week  for  a 
period  of  four  weeks,  beginning  on  the  8tb  day 
of  August,  1917,  and  ending  on  tbe  5th  day  of 
September,  1917,  and  that  the  Harney  County 
Tribune  was  rqriilariy  issued  and  published  dar- 
ing said  period." 

This  was  attadied  to  tbe  petition  and  no- 
tice as  pabUshed.  On  October  4,  1917,  ap- 
pellant filed  objections  to  tbe  petlU<m,  de- 
scribing Its  land  wbldi  was  included  wltUn 
tbe  proposed  boundaries  of  tbe  Irrigation  dis- 
trict, and  protesting  against  the  twganlsa- 
tlon  of  tbe  district  npon  tbe  f(dlowliv 
grounds: 

"First  That 'none  of  the  petitioners  whose 
names  appear  on  said  petition  is  shown  by  said 
petition  to  possess  the  qnalificatimis  required  of 
such  petitioners. 

"Second.  That  tbe  petition  Is  Insufficient  t» 
give  the  court  jurisdiction  to  act  in  this  pro- 
ceeding. 

"Third.  Tbat  the  publication  of  said  petitiou 
and  the  notice  of  the  bearing  thereof  were  in- 
auffident  to  give  tbe  court  Jurisdiction  herein." 

And  <»i  the  same  date  tbe  William  Hanl^ 
Company,  by  its  attorneys,  petitioned  the 
county  court  for  tbe  exclusion  of  Its  lands 
from  tbe  boundaries  of  tbe  irrigation  di» 
trlct  for  tbe  following  alleged  reasons: 

"That  all  of  said  lands  have  been  for  many 
years  last  past  and  now  are  fully  and  completely 
irrigated  and  reclaimed,  and  come  under  the 
daudficatlott  of  irrigated  lands  designated  in 
tbe  Act  of  1917.  chapter  ^7  of  tbe  Laws  of  Ore- 
gon, providing  for  the  organisatloQ  of  irrigation 
districts. 

"That  these  lands  hereinabove  mentioned  and 
described,  now  being  fully  irrigated  and  reclaim- 
ed, and  having  ancient  and  established  and  de- 
creed water  rights  attached  thereto,  -should  not 
by  right  be  included  within  the  boundaries  of 
said  proposed  irrigation  district  and  would  be 
entitled  to  be  excluded  from  tbe  boundaries  of 
said  proposed  irrigation  district  should  the  same 
be  formed  as  petitioned  for,  in  accordance  with 
the  provisions  contained  in  section  37  of  said 
Act  of  1917,  Laws  of  Oregon. 

"That  the  said  lands  hereinabove  described 
have  at  the  present  time,  and  for  many  years 
last  past  have  bad,  a  complete  system  of  irriga- 
tion and  drainage,  which  system  is  applicable  to 
the  above^escribed  lands  only,  and  that  the 
said  lands  are  not  in  any  way  whatever  neces- 
bary  to  the  formation  or  construction  of  said 
proposed  irrigation  district,  or  to  any  part  there- 
of, and  can  be  excluded  fberefrom  without  in- 
jury to  the  same." 

And  also  averring  tbat  ou  September  22, 
1917,  at  a  meeting  of  the  petitioners  for  the 
proposed  irrigation  district  after  a  general 
discussion  of  tbe  matter,  they  voted  utian- 
imously  to  exclude  appellant's  lands  from 
tbe  district;  and  that  tbe  lands  were  in- 
cluded within  tbe  boundaries  of  the  proposed 
district  without  tbe  knowledge  or  consent  of 
tbe  Hanley  Company;  and  praying  that  such 
lands  be  excluded  from  the  boundnrlea  of 
the  proposed  district  Objections  to  the  or» 
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ganization  of  the  district  were  filed  which 
are  not  material  apon  this  appeal.  On  the 
same  date  the  county  conrt  OTermled  the  ob- 
jections and  made  findings  In  the  matter  of 
the  organization  of  the  Irrigation  district  in 
mhstftnce  aa  follows: 

"The  court  finds  that  the  requirite  number  of 
owners  of  land  wiUiin  the  proposed  district  have 
petitioned  for  the  formation  thereof,  and  it  is 
hereby  ordered  tbat  said  pedtion  herdn  present- 
ed contains  the  signatures  of  fiO  and  a  majority 
of  the  bona  Sde  landowners  wittiin  the  bounda- 
ries of  the  proposed  district  having  the  qualifica- 
titms  as  defined  in  section  29  of  cliapter  857  of 
the  General  Laws  of  Oregon  1917." 

Whereupon  the  William  Hanley  Company 
appealed  to  the  circuit  court  At  the  time  of 
the  hearing  in  the  circuit  court  on  August  3, 
191S,  counsel  for  WllUam  Hanley  Company 
and  petitioners  filed  a  stipulation  of  the  fol- 
lowing purport: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  counsel  for  tlie  William  Hanley  Com- 
pany and  for  the  petitioners  for  tbe  organization 
of  the  Hamoy  Valley  Irrigation  District  No.  1, 
as  described  in  said  petitirait  that  more  than  50 
of  tbe  signers  whose  names  appear  on  tbe  peti- 
tion filed  in  the  county  conrt  of  Harney  county 
were  at  the  time  of  signing  said  petition  bona 
fide  owners  of  one  or  more  acres  of  land  within 
the  proposed  boundaries  of  said  district,  whose 
names  appeared  on  tbe  assessment  roll  of  said 
county  for  the  preceding  year,  and  were  duly 
qualified  petitioners  under  the  statutes  of  Ore- 
gon providing  for  the  organisation  of  irrigation 
districts. 

"Dated  Bums,  Oregon,  August  1,  191S. 
Uonel  R.  Webster,  C.  H.  Leonalrd,  Attorneys 
for  William  Hanley  Company,  O.  A.  Sweeh, 
Attorney  for  Petitioners.'' 

Whereupon  the  trial  court  afflimed  fiie 
der  of  the  county  court 

Appellant  herein  aastgns  the  following  er- 
rors: 

"(1)  Tbe  court  erred  in  holding  that  tbe  peti- 
tion was  sufficient  to  give  the  county  court  juris- 
diction. (2)  Tbe  court  erred  in  holding  tbat  the 
proof  of  pubiicatioq  of  notice  was  sufficient. 
(8)  The  conrt  erred  hi  not  ordering  tbe  lands  of 
appellant  to  be  exduded  from  the  boundary  of 
the  proposed  irrigation  district" 

C.  H.  Leonard,  of  Bums  (G.  H.  Leonard,  of 
Burns,  and  Wood,  Montague  &  Matthiessen, 
of  Portland,  on  the  briefs),  for  appellant 

C.  A.  Sweek,  of  Bums  (C.  A.  Sweek,  of 
Burns,  Hawley  &  Hawley,  of  Boise,  Idaho, 
and  C.  B.  McConnell,  of  Bums,  on  the  briefs), 
for  respondent 

BEAN,  J.  (Atter  stating  the  facts  as  above). 
First  considering  the  question  of  publication 
of  the  notice  of  the  pres«itatlon  of  the  petl- 
doiii  we  note  that  section  1  of  chapter  357, 
Laws  of  Oregon  1917,  744,  requires  that  In 
mailing  application  for  the  orgaDlsaUon  of 
an  irrigation  district  pursuant  to  the  iwoTi- 
slons  of  this  chapter,  "such  petition  *  •  • 
shall  t>e  published  once  each  wedt  tor  at 


least  four  successive  weeks  before  tbe  time 
at  which  the  same  la  to  be  presented,  in  some 
newspaper  printed  and  published  in  the 
county  where  said  petition  is  presented,  to- 
gether with  a  notice  stating  the  time  of  the 
meeting  at  whldi  the  petition  will  be  pre- 
sented.  •  * 

[1]  Section  833,  L.  O.  L.,  provides  that 
proof  of  the  publication  of  a  notice  required 
by  law,  or  by  an  order  of  court  or  a  judge,  to 
be  published  in  a  newspaper,  may  be  made 
by  the  affidavit  of  tbe  printer  of  the  news- 
paper;  or  his  foreman  or  principal  clerk,  an- 
nexed to  a  copy  of  the  notice,  specifying  the 
times  when  and  the  paper  in  which  the  publi- 
cation was  made.  A  reference  to  the  affidavit 
of  publication  discloses  that  the  same  was 
made  by  the  foreman  of  the  Harney  County 
Tribune,  the  weekly  newspaper  in  which  the 
notice  was  published.  This  Is  not  a  compli- 
ance with  the  section  of  the  statute  referred 
to.  The  identical  question  here  presented 
was  Involved  in  the  case  of  Jeffery  v.  Smith, 
63  Or.  514,  128  Pac.  822,  In  which  this  court, 
Mr.  Justice  Moore  writii^  tbe  opinion,  h^d 
that  under  L.  O.  L.  {  833,  an  affidavit  of 
publication  of  notice  made  by  the  foreman  of 
the  Evening  Telegram,  a  dally  newqmper 
published  in  the  city  of  Portland,  Is  insuffi- 
cient as  against  proper  objection. 

[2,  S]  The  further  objection  to  the  proof  of 
publicatton  Is  that  tbe  affidavit  shows  that 
the  notice  of  petition  was  published  "once  a 
week  for  a  period  of  four  weeks,  beginning 
on  the  8th  day  of  August,  1917,  and  ^ding 
on  the  &th  day  of  Septanber,  1917,"  and  that 
with  four  publications,  one  made  on  August 
8th  and  one  on  September  &th,  the  publica' 
tltms  would  not  necessarily  be  made  on  four 
successive  weeks,  and  that  tUtber  three  of  the 
publications  of  the  paper  on  the  dates  be- 
tween August  8th  and  September  5th  might 
not  have  contained  tbe  publication  of  the 
notice.  The  affidavit  does  not  show  that  the 
publication  was  made  "once  each  week"; 
neither  does  it  show  that  the  publications 
were  made  for  "four  successive  weeks."  This 
is  a  jurisdictional  requirement  and  in  order 
for  the  county  court  to  exercise  authority  In 
the-  matter  of  the  oi^aDization  of  the  irri- 
gation district  it  Is  necessary  that  section  1, 
c.  357,  Gen.  Laws  Or.  1017,  be  complied  with 
in  this  respect  and  that  proof  thereof  be 
made  in  conformity  with  the  statute  and  in- 
corporated in  tbe  record.  The  organization 
of  such  a  district  is  of  vast  importance  to  the 
people  directly  interested,  as  well  as  to  the 
public.  In  the  promotion  of  irrigation,  and  It 
is  essential  that  in  order  that  the  usual  trans- 
actions of  such  an  Irrigation  district  soch  as 
the  provisions  for  paying  for  a  system  of 
irrigation  works,  as  Issuing  bonds  and  the  like, 
should  be  in  conformity  with  the  mandate  of 
the  statnte  and  not  invalid.  It  is  better  that 
there  shall  be  no  grave  question  in  regard  to 
the  formaticm  of  sudi  a  district  which  would 
tend  to  lessen  the  credit  of  the  district 
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The  holding  that  the  petitloa  was  soflBdent 
is  assigned  as  error.  SectUm  1,  c.  807,  Laws 
1917,  enacts  that: 

"Whenever  fifty  or  a  majority  of  the  owners 
of  land  irrigated  or  snsceptible  of  irrigation  de- 
ain  to  provide  for  the  construction  of  works  for 
the  irrigation  of  the  same,  or  desire  to  provide 
for  the  reconstruction,  betterment,  extennon, 
purchase,  operation  or  maintenance  of  woA»  al* 
ready  constructed,  or  ft>r  the  assumption  as  prin- 
cipal or  guarantor  of  indebtedness  on  account  of 
district  lands  to  the  United  States  nnder  the 
federal  reclamation  laws,  they  may  propose  the 
organisation  of  an  irrigation  district  onder  the 
provisions  of  tbia  chapter  by  signing  a  petition 
therefor  and  presenting  tbe  same  to  tiie  comity 
court  of  the  county  in  which  the  land  or  tbe 
greater  portion  thereof,  is  situated;  said  peti- 
tion shall  set  forth  and  particularly  describe 
the  boundaries  of  tbe  proposed  Irrigation  dis- 
trict and  shall  state  that  it  is  the  pnrpose  of 
the  petitionera  to  organize  an  Irrigation  district 
under  the  provirions  of  this  act,  and  sbaO  pray 
that  the  same  be  organised  hereunder.  •  •  •  " 

[4]  By  reading  that  portion  of  the  peti- 
tion set  out  above  it  will  be  seen  that  it  con- 
forms to  this  requirement  of  the  atatat& 
The  petition  Is  sufficient  to  confer  jurisdic- 
tion upon  the  county  court  If  the  same  and 
the  notice  of  the  presentatlcm  thereof  had 
been  shown  to  have  been  published  as  re- 
quired by  law.  Herrett  v.  Warm  springs  Irri- 
gation District,  86  Or.  343,  16  Pac.  609; 
Links  T.  Anderson.  86  Or.  168  Pac.  60S. 
1182. 

[i,  I]  It  is  the  contention  of  the  appellant 
that  the  petition  ahonld  enumerate  the  quali- 
fication of  the  subscribers.  The  statute  di- 
rects that  such  initiatory  petition  shall  set 
forth  and  particularly  describe  the  bound- 
aries of  the  proposed  Irrigation  district,  and 
shall  state  that  It  is  the  purpose  of  the  peti- 
tioners to  organize  an  irrigation  district  un- 
der the  proTirtons  of  this  act,  and  shall  pray 
that  the  same  be  oti^ized  hereunder.  The 
statute  does  not  require  that  all  of  tbe  quail- 
flcations  of  the  subscribers  should  be  de- 
clared therein.  Section  2  of  the  act  directs 
that:  On  tbe  final  hearing  the  court  shall 
make  and  enter  an  order  determining,  inter 
alia,  whether  tbe  requisite  number  of  own- 
ers of  tbe  land  within  such  proitosed  district 
shall  have  petitioned  for  tbe  formation  there- 
of, but  all  of  such  facts  are  not  commanded 
by  the  law  to  be  contained  in  the  petition. 
Tbe  same  technical  precision  that  should  be 
observed  in  a  regular  law  action  Is  not  re- 
quired In  a  proceeding  for  the  organization 
of  an  irrigation  district  before  tbe  county 
court.  Section  29  of  the  act  of  1917  declares 
tbe  qoaUflcatlon  of  TOters.   It  directs  that; 

"The  term  'owner  of  land,'  or  'elector,'  as  used 
in  this  act,  shall  include  every  person,  male  or 
female,  over  the  age  of  twenty-one  years,  wheth- 
er a  rendent  of  the  district  or  state  or  not,  who 
is  a  bona  fide  owner  of  one  acre  or  more  of  land 
litnated  within  the  district  and  whose  name  ap- 
pears on  the  last  assessment  roll,  or  who  is  the 


bolder  of  an  uncompleted  title  or  contract  to 
purchase  state  or  Carey  Act  tand&  Entryroen 
upon  public  lands  of  the  United  States  shall  be 

considered  ss  landowners  for  the  purpose  of  this 
act.  and  shall  be  qualified  petitioners  for  the 
organisation  of  an  irrigation  district,  and  shall 
share  all  the  privilc^  and  obligatious  of  land- 
owners within  the  district,  including  the  right 
to  vote  or  hold  office,  aabject  to  the  terms  of 
tbe  act  of  Congress  entitied  'An  act  to  promote 
reclamation  of  arid  lands,'  approved  August  11, 
19ia 

"Any  corporation  shall  be  entitled  to  vote  as 
a  sin^e  landowner  tiirongh  any  oflteer  or  agent 
duly  authorised  in  writing  under  the  seal  of  tbe 
corporation.  Any  guardian,  administrator  or 
executor  authoriied  to  act  as  such  of  a  person 
or  estate  owning  land  within  tiie  district  shall 
be  considered  a  landowner  for  tbe  purposes  of 
this  act,  where  the  owner  tn  ftoe  is  not  otherwise 
entitied  to  vote." 

This  section  points  the  way.  In  part  at 
least,  for  the  determination  by  tbe  county 
court  of  tbe  qualifications  of  the  petitioners, 
but  the  mandate  of  the  Legislature  does  not 
direct  that  all  of  these  particulars  should  be 
contained  In  tbe  petition.  It  might  have  been 
convenirait  for  the  county  court,  if  the  peti- 
tion had  shown  that  the  subscribers  thereto 
each  owned  1  acre  of  land  within  the  district, 
as  well  as  other  particulars.  We  think  that 
tbe  question  of  tbe  qualifications  of  the  sub- 
scribers to  the  petition  in  this  proceeding,  as 
to  the  ownership  of  land.  Is  set  at  rest  by  tbe 
stipulation  of  counsel  for  the  Interested 
parties  quoted  above. 

[7]  However,  in  view  of  the  future  steiw 
which  may  be  taken  In  this  matter,  it  may  be 
proper  to  say  that  it  would  seem  that  all  the 
facts  found  or  determined  by  the  county  court 
should  be  stated  In  tbe  order  made  pursuant 
to  section  2  of  this  diapter,  which  wa^ 
amended  by  Laws  of  1919,  p.  442,  so  that  up- 
on an  examination  of  such  proceedings  an 
appellate  court  may  see  whether  such  facts 
are  sufficient,  and  also  that  tbe  order  of 
the  county  court  may  plainly  set  forth  tbe 
matter  of  which  It  made  evidence  by  virtue 
of  the  statute.  For  the  county  court  to  order 
that  a  petition  In  such  a  matter  contains  the 
signatures  of  50  and  a  majority  of  bona  dde 
landowners  within  the  boundaries  of  the  pro- 
posed district  "having  tbe  qoailflcations  an 
defined  In  section  20  of  chapter  367  of  the 
General  Lews  of  Oregon,  of  1017"  is,  to  say 
tbe  least,  a  scant  compliance  with  the  statute. 
The  record  of  tbe  county  court  should  show 
the  time  and  manned  of  the  publication  of 
the  petition  and  notice. 

It  Is  Q^ed  by  appellant-  that  the  court 
erred  in  not  excluding  Its  lands  from  the  pro- 
posed irrigation  district;  that  the  law  con- 
templated the  inclusioo  of  arid  lands  only 
in  such  districts.  Section  2  of  the  act  pro- 
vides that: 

"When  such  petition  is  presented,  the  cotintr 
court  shall  hear  tbe  same  and  may  adjourn  such  - 
hearing  from  time  to  time,  not  exceeding  four 
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vfldi  In  an,  anA  ob  the  flnal  beariiiK  may  make 
audi  chanfcs  in  Cbe  proposed  boundaries  as  the 
court  may  find  proper,  and  shall  establish  and 
deOne  such  boundaries,"  with  certain  provisions. 

Under  this  section  taken  together  with 
section  37,  appellant  snbmlts  that  it  was  the 
duty  of  the  county  court,  upon  petition  there- 
for by  the  Hanley  Company  to  exclude  ita 
lands  from  the  Irrigation  district. 

[I]  Whatever  may  be  the  law  npon  this 
point,  the  question  of  the  exclusion  of  appel- 
lant's lands  is  not  before  us  in  this  proceed- 
ing in  a  manner  so  that  the  same  can  be 
satisfactorily  determined.  It  is  true  that  a 
detailed  and  quite  comprehensive  statement 
In  regard  to  appellant's  lands  and  the  manner 
In  which  they  have  heretofore  been  irrigated 
is  contained  In  the  briefs,  bnt  we  search  the 
record  In  vain  to  find  any  proof  In  regard  to 
this  important  question.  Before  an  appellate 
court  can  pass  tipon  snch  a  weighty  matter, 
proof  of  the  existing  conditions  should  be 
made. 

-  [t]  In  proceedings  of  this  kind  the  Issues, 
if  any,  are  raised  in  a  general  way.  The  pe- 
tition Is  somewhat  analogous  to  a  complaint 
In  a  suit.  The  obJectI(ms  of  the  WUllara 
Hanley  Company  and  the  request  to  exclude 
its  lands  from  the  district  are  In  the  nature 
of  an  answer  to  the  petition,  and  practically 
raise  an  Issue.  They  are  In  effect  In  direct 
conflict  with  the  petition,  and  In  onr  view 
sbonld  be  supported  by  proof  of  the  actual 
conditions  existing  before  the  court  can  de- 
termine whether  or  not  the  lands  should  be 
excluded  from  the  district  This  Is  In  har- 
hnony  with  section  S7,  sobdlrlskn  (d)  ot  the 
act  The  sanie  principle  applies  to  watering 
dry  land  as  applies  to  the  reclamatlini  of 
B««mp  lands.  Some  of  the  lands  Which 
might  be  baMfldally  included  in  an  Iniga- 
tlon  district  might  produce  a  light  cwp  with- 
oat  IrrigaUon,  and  also  such  lands  might  al- 
ready be.proTlded  with  teefUttes  for  a  partial 
Irrigation  flia%of  by  means  of  which  they 
would  produce  one-third  or  one-half  as  much 
vegetation  as  whoi  Irrigated  from  the  ivo- 
posed  system.  As  often  stated,  the  imposed 
Irrigation  systan  might  cause  several  blades 
of  grass  to  grow  where  none  grew  b^ore,  or 
the  proposed  Irrigation  district  might  furnish 
means  for  Irrigation  In  addition  to  the  nat- 
ural trrigatloa  of  such  lands  so  that  "two 
blades  of  grass"  would-grow  "where  only  one 
grew  before."  Whether  the  lands  of  appel- 
lant are  so  conditioned  Is  a  question  of  fact 
which  should  appear  In  the  record.  Fall- 
brook  Irrigation  District  t.  Bradley,  164  U. 
S.  112, 17  Sup.  Gt  66,  41  L.  Ed.  368.  890.  For 
the  reason  first  Indicated  herein,  the  decree 
of  the  lower  court  Is  reversed,  and  the  order 
of  ibe  county  court  organizing  and  establish- 
ing the  Uam^  Valley  Irr^tlon  District 
No.  1,  as  described  In  the  petition,  Is  set 
ftslde  and  reversed,  and  this  proceeding  re- 


manded to  ttifl  drcnit  court  wltb  directions 
to  remand  the  same  to  the  county  court  for 
such  further  proceedings  as  may  be  deemed 
proper,  not  Inconsistent  with  this  opinion. 

BDRNBTT,  J.,  concurs  in  the  result 


(M  Hoot  r) 

STEINBRENNER        MTNOT   AUTO  CO. 
(No.  3991.) 

(Supreme  Court  of  Houtana.   April  28,  1919.) 

1.  CoKTBACTs  «=s23— Acceptance. 

In  order  to  form  a  contract,  there  must  be 
an  offer  by  one  party  and  an  unconditional  ac- 
ceptance of  it  by  the  other  in  accordance  with 
its  terms. 

2.  CoNTBAcrs  «=>22(1)— Moos   or  Accept- 

ANOE. 

Party  making  offer  may  prescribe  mode  by 
which  acceptanes  must  be  made,  It  at  all. 

8.  Sales  ^23(3)— CoirraAcr— Acceftavob— 
Wazveb. 

Where  sales  contract  prepared  by  seller  pro-' 
Tided  that  contract  should  not  take  effect  untfl 
seller's  acteptanee,  evidenced  by  signature  of 
seller's  manager,  meb  mode  of  acceptance  was 
prescribed  for  sdler's  benefit  and  could  be  waiv- 
ed by  seller  and  the  contract  accepted  by  any 
other  mode. 

CoitTEAom  «a»22(l)— Oma  and  Aoobpv- 

ANCE— GonnilVIOATKnf  OF  ACOBFTAMCB. 
Anything  that  wilt  amount  to  a  manifesta- 
tion of  the  formal  determination  to  accept,  com- 
municated or  put  in  the  proper  way  to  be  com- 
municated to  the  party  making  the  offer,  will 
complete  the  contract  ^ 

B.  CONTEAOTS  ^»27— ACCEPTARCE. 

Where  a  contract  is  signed  by  one  of  the 
parties  only,  but  la  accepted  or  acted  upon  by 
the  other  party,  it  is  as  binding  as  If  acted  upon 
by  both  parties. 

6l  Sales  «=»23(3)— AccsFTAncs  or  Oontbaot. 

Where  contract  providing  that  it  was  to 
take  effect  upon  acceptance  evidenced  by  signa- 
ture of  seller's  manager,  was  not  in  fact  so  sign- 
ed, but  seller  recognized  the  contract  by  cor- 
respondence showing  intent  to  be  bound  thereby, 
the  contract  was  binding,  notwithetanding  lack 
of  such  signature ;  Buch  requirement  of  contract 
having  been  waived. 

7.  Tbial  ^=9141  —  Question  fob  Goubt  ob 

JUBY. 

Where  evidence  on  an  issue  was  uncontro- 
verted  and  furnished  basis  for  but  a  single  in- 
ference, court  erred  in  submitting  the  Issue  to 
the  jury. 

8.  Appeal  and  Ebboe  «=>1033(4)— Review^ 
Habmless  Ebbob. 

In  buyer's  action  for  breach  of  contract  In- 
volving question  of  whether  seller  had  accepted 
contract,  court's  error  in  submitting  question 
of  acceptance  to  tbe  jury,  instead  of  ruling  as  a 
matter  of  law  that  contract  had  been  accepted 
because  of  uncontroverted  evidence  furnlAlng 
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basis  foi;  but  one  laference,  was  not  prejndicial 

to  seller,  beiog  Id  seller's  favor. 

Appeal  from  District  Court,  Mlsaoula  Coun- 
ty ;  Theo  Lentz,  Judge. 

Action  George  L.  Stelnbrenner  against 
tbe  Hlnot  Auto  Company.  From  judgment 
for  plaintiff,  and.  from  an  order  denying 
motion  for  new  trial,  defendant  appeals.  Af- 
firmed. 

Mulroney  ft  Mnlroaey,  ot  Missoula,  for  ap- 
pellant 

Tbomaa  N.  Marlowe,  of  Missoula,  and 
Hairy  C.  Stlfl,  fbr  respondent 

BRANTLT,  a  J.  Action  tor  damages  for 
breach  of  contract  In  the  district  court 
plaintiff  had  Terdlct  and  judgment  Defend- 
ant has  appealed  Cnnn  the  judgment  and  an 
order  denHog  Its  motion  for  a  new  trIaL 

The  complaint  alleged  that  on  May  26, 
tmUi,  at  Missoula,  Mont.,  the  plaintiff  and  de- 
fend^|nt  entered  into  a  omtract  under  the 
terms  of  which  tbe  plaintiff  pundiased  from 
defendant  25  Orerland  automobile  cars, 
which  defendant  agreed  to  dellrer  to  plain- 
tiff when  he  should  order  and  request  them 
to  be  delivered;  that  plaintiff  was  at  all 
times  thereafter  ready  and  willing  to  per- 
form fully  all  the  agreements  and  obliga- 
tions of  the  contract  on  his  part;  that  he 
requested  the  defendant  to  deUrer  to  him 
18  of  the  cars  so  purchased,  after  incurring 
great  expense  Is  preparing  to  resell  them, 
and  after  he  had  In  fact  sold  some  of  them; 
and  that .  defendant  failed  and  refused  to 
deliver  any  of  the  cars,  notifying  the  plain- 
tiff that  it  did  not  intend  to  perform  the 
contract  on  its  part  nor  any  of  the  agree- 
ments therein  contained,  whereby  the  plain- 
tiff was  damaged,  etc.-  Tbe  answer  of  the 
defendant  was  a  g»ieral  denlaL  Counsel 
argue  that  the  erldence  was  Insufficient  to 
Justify  the  verdict,  In  that  It  failed  to  show 
that  plaintiff  ever  entered  Into  the  contract 
with  defendant  as  alleged. 

The  defendant  Is  engaged  in  business  at 
Mlnot  in  tbe  state  of  North  Dakota  as  a 
distributor  to  dealers  of  Wlllys-Overland 
automobile  cars  for  the  Willys-Overland  Com- 
pany, the  manufacturer,  of  Toledo,  Ohio. 
Prior  to  May  26.  1915,  the  plaintiff  had  a 
contract  with  defendant,  under  the  terms  of 
which  he, was  bound  to  purchase  from  the 
defendant  at  least  25  cars  of  the  classes 
designated  by  the  manufacturer  as  models 
80  and  81,  with  the  exclusive  right  to  sell 
them,  and  also  such  others  as  he  mlj^t  pur- 
chase prior  to  June  30,  1915,  to  customers  Jn 
Missoula  and  the  adjoining  counties  of 
Ravalli,  Sanders,  and  a  portion  of  Powell. 
In  this  contract  the  defendant  was  desig- 
nated as  "dealer,"  and  the  plaintiff  "sub- 
dealer.'*  It  is  referred  to  in  the  record  by  tbe 
witnesses  as  the  "1915  contract."   Not  less 


than  25  cars  were  to  be  delivered  to  plain- 
tiff during  tbe  months  from  August  1914, 
to  June,  1916,  inclusive.  By  Its  terms  this 
contract  was  to  expire  on  June  30,  1915. 
On  May  26,  1915,  plaintiff  entered  into  an- 
other contract  with  the  defendant,  through 
one  D.  H.  Smith,  who  signed  the  name  of 
the  defendant  as  Its  agent  This  is  referred 
to  In  the  record  as  the  "1916  contract"  and 
Is  tbe  one  for  the  breach  of  which  recovery 
la  sought  herein.  It  was  In  all  respects  the 
same  as  the  191B  contract  except  that  It 
stipulated  that  the  plaintiff  was  bound  to 
parchase  not  less  than  25  cars  of  tbe  classes 
designated  as  models  83  and  84,  to  be  de- 
livered to  him  during  the  months  from 
August  1915,  to  Jane,  1916,  Inclusive.  The 
contract  contained  this  provision: 

"Tbht  this  contract  shall  expire  by  Its  pwa 
UmltatiMi  on  June  30,  1916,  unless  canceled  or 
terminated  as  provided  herein;  that  it  shall 
take  effect  from  tbe  data  of  its  acceptance  by 
Minot  Auto  Company,  which  acceptance  is  evi- 
denced by  the  signature  of  L.  O.  Steams,  and 
that  it  supersedes  all  contracts  or  agreements  of 
prior  date,  end  that  any  and  all  existing  con- 
tracts or  agreements  are  bereby  terminated  at 
the  date  of  tbe  acceptance  of  this  agreenMnt** 

It  also  contained  the  provision: 

"That  no  alterations,  modificatiims  or  abrldg* 
moots  of  this  agreement  ahall  be  had  onlew  In 
writing  duly  dgned  by  Mlnot  Auto  Company." 

Contra  eta  between  the  defendant  and  its 
subdealers  were  upon  printed  forms  fur- 
nished by  defendant  and  were  executed  by 
both  parties  in  triplicate,  ostensibly  at  de- 
fendant's place  of  business  in  North  Dakota. 
At  the  end  and  below  the  slgnatnres  of  the 
parties  was  provided  a  place  where  Steams, 
who  was  defendant's  general  manager,  would 
attach  his  signature  Indicating  his  approval. 
In  this  instance  the  contract  was  executed  at 
Missoula,  and  the  triplicate  copies  were  de- 
livered to  Smith  and  transmitted  to  the  de- 
fendant for  approval  by  Steams.  The  con- 
tract was  never  formally  approved  by 
Steams;  nor  was  one  of  the  copies  ever 
returned  to  the  plaintiff.  As  soon  aa  the  con- 
tract was  signed,  plaintiff  gave  Smith  an 
order  upon  the  defendant  for  four  83  model 
touring  cars  to  be  shipped  at  once.  On  June 
10th  plaintiff  mailed  another  order  to  Smith 
at  Qreat  Falls,  Mont,  for  an  extra  roadster 
car  to  be  Included  in  tbe  shipment  ordered  on 
May  26th.  On  June  2l8t  Smith  being  at 
Missoula,  plaintiff  ordered  from  the  defend- 
ant through  him  four  more  83  model  touring 
cars.  Each  of  these  orders  directed  the  de- 
fendant to  draw  upon  the  plaintiff  for  the 
purchase  price  at  the  time  of  the  shipment 
This  was  done  in  order  to  meet  the  require- 
ment of  the  contract  that  all  cars  were  to  be 
paid  for  in  cash.  On  June  22d  tbe  plaintifl; 
having  heard  nothing  from  the  orders  of 
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May  26th  and  June  10th  telegraphed  de* 
fendant  as  follows: 

"ReceiTcd  wire  from  factory  to-day  as  follows: 
'Tour  carload  not  en  route  delivery  up  to  Minot.' 
Please  adriee  whether  you  are  in  any  way  sUsbt- 
ins  me.  Have  as  yet  not  been  able  to  get  any 
■ot  the  new  goods.  Add  one  raadster  to  this 
ridpment  making  five  cars.   Must  have  cars. 

**Oeo.  U  Btefnbrenner.** 

On  the  fdltowlng  day  defendant  relied: 

"Uinot,  N.  D.,  June  28, 191& 
"Mr.  Geo.  L.  StelnbrenneTf  Missoula,  Montana 
—Dear  Sir:  In  reply  to  your  telegram  of  the 
28d  In  regard  to  getting  your  cars  started  to 
yoQ,  can  assure  you  that  ft  is  not  our  intention 
to  alight  you  in  any  way  in  the  matter  of  ship- 
ments to  you.  The  fact  of  the  matter  is  that 
we  have  been  unable  to  get  any  cars  for  practi- 
cally the  past  three  weeks.  As  for  them  advia- 
inc  yon  that  it  is  oar  fault  in  any  way  that 
ahipmmt  has  not  been  made,  piesnme  di^  did 
dila  on  account  of  it  being  the  eadest  way  out 
of  it— for  them  to  put  it  up  to  ns  to  make  what- 
OTer  explanations  are  necessary.  We  have,  at 
the  present  time,  orders  on  file  with  the  factory 
for  over  300  cars  and  are  doing  everything 
possible  to  get  shipments  started  to  all  of  our 
dealers.  We  are  writing  the  factory  again  to- 
day asking  them  to  add  one  roadster  to  your 
shipment  and  to  try  to  get  carload  started  to 
yon  without  dday.  As  soon  as  we  have  any 
deOnite  information  to  give  you,  we  will  advise 
you  further. 

"Tours  very  truly,    Minot  Auto  Co., 

"li.  O.  Steams,  General  Manag^." 

On  June  24tli  the  defendant  wrote  as 
fMlowa: 

"Bfinot.  N.  Dak.,  June  24. 191B. 
"Geo.  Ia  Steinbrenner.  Missoula,  Mont— Dear 
Sir:  Since  date  of  rec^vlng  yonr  tel^ram  or- 
dering model  83  roadster  to  be  indnded  in  May 
26th  shipment,  we  have  received  orders  from 
our  Mr.  Smith  for  two  additional  carloads  to  be 
shipped  to  you.  One  of  these  orders  calls  for  2 
models  83  touring,  2  models  S3  roadsters.  Is  it 
your  wish  to  have  this  carload  come  forward  In 
addition  to  the  roadster  which  you  ordered  by 
telegram?  In  order  that  there  may  be  no  mle- 
teke  in  this,  we  are  holding  up  this  last-mention- 
ed order  until  we  bear  from  yon.  This  will  not 
cause  any  delay  as  there  would  be  no  chance  of 
the  factory  shipping  you  two  carloads  at  once 
anyway.  Kindly  let  .os  hear  from  you  in  regard 
to  this  at  once  and  oblige 
"Tours  very  truly, 

"Minot  Anto  Company, 
"li.  C.  Stearns,  General  Manager.** 

In  the  meantime,  on  June  22d,  defend- 
ant bad  addressed  a  tetter  to  all  cut  its  sub- 
dealers,  a  copy  of  wtalcb  plaintiff  recelTed, 
explaining  its  delay  in  flllli^  orders.  After 
stating  that  the  WlUysOTcrland  Company 
was  increasing  its  manufacturing  capacity 
because  It  bad  found  that  the  popularity  of 
the  83  model  was  so  great  that  it  bad  be- 
come impossible  to  fill  orders  promptly,  it 
encouraged  tbem  to  be  patient  and  in  the 
meantime  to  endeavor  to  bold  iffoepectlve 
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customers  untn  they  could  be  accommodated. 
It  then  continued: 

"Of  this  much  you  may  rest  assured — we  are 
going  to  deliver  cars  in  fair  proportion  to  every 
dealer  and  every  dealer  will  be  taken  care  of  in 
the  proper  ratio.  We  realize  the  propositdon 
you  are  op  against,  but  do  not  definitely  promise 
your  customers  any  particular  delivery.  Tell 
them  you  will  delivn  cars  within  a  reasonable 
time  and  in  this  way  you  can  usually  hold  tbem 
off.  Impress  this  fact  upon  your  mind:  You 
are  in  a  better  position  in  regard  to  delivery 
than  any  other  dealer  handling  other  medium- 
priced,  standard  makes  of  cars,  and  we  believe 
the  fact  of  your  tkaving  a  much  better  proposi- 
tion to  offer  than  any  of  the  other  'fellows,*  will 
enable  yon  to  get  the  larger  percuitage  of  your 
customers  to  wait  until  you  can  secnre  «  1&16 
Overland  for  them. 
"Tours  very  truly, 

"Minot  Anto  Company, 
"L.  O.  Steamai  General  Manage^.** 

On  June  26th  the  plaintiff  wrote  to  the 
defendant  acknowledging  receipt  of  the 
letters  of  June  23d  and  24th  and  thanking  it 
for  the  information  that  it  was  not  respon- 
sible for  the  delay  in  shipping  the  flrst  order 
of  the  83  model  cars.  The  letter  then  con- 
tinued: 

"I  have  been  inclined  to  hold  this  delay  against 
you,  after  receiving  the  wire  to  that  effect  from 
Toledo,  but  trust  that  you  will  use  your  influ- 
ence in  my  behalf  and  get  these  first  cars  <four 
touring  and  one  roadster)  to  me  quickly.  I  am 
satisfied  were  I  to  get  this  shipment  quickly 
that  I  win  outsell  every  agracy  in  this  Tidnl^ 
this  season.  Now  regarding  your  letter  Af  the 
24th:  In  event  you  get  me  the  one  roadster 
shipped  with  the  May  26th  order,  yon  vrill  please 
change  the  other  order  given  Mr.  Smith  (June 
10)  to  read  3  touring  and  one  roadster.  I  wish 
we  could  get  them  along  here  about  ton  days  to 
two  weeks  later  than  first  shipment  The  other 
shipment  to  follow  up  as  ordered  later.  (Order 
of  6—21.)  Also  will  you  please  forward  to  me 
quickly,  about  20  catalogaes  and  a  few  news' 
paper  cots,  as  I  haven't  as  jret  received  any, 
and  have  been  using  1910  cuts  of  the  model  80 
for  newspaper  advertising.  I  have  t>een  carry- 
ing on  quite  a  little  of  advertising  work  and  feel 
that  I  have  things  coming  our  way,  but  must 
get  some  cars.  I  have  written  to  the  factory  re- 
questing catalogues  etc.,  but  am  informed  that 
they  are  temporarily  out;  so  wish  you  could 
supply  me  with  a  few  until  such  time  as  they 
ship  me  wamt.  Trusting  you  will  soon  advise 
me  that  the  car  famine  is  raised,  and  that  I 
have  some  in  transit,  I  am, 

"Yours  very  truly,  Geo.  L.  SteinbrennOT.** 

On  July  5th  defendant  wrpte: 

**Minot,  N.  Dak.,  July  Sth,  1815. 
"Mr.  Geo.  L.  Stelnbrenner,  Missoula,  Montana 
—Dear  Sir:  This  wUl  advise  yon  of  nonaccept- 
ance  of  contract  for  1916  signed  by  you.  Mr. 
Tuxberry,  spedal  representotive  from  the  fac- 
tory together  with  Mr.  F.  H.  Barry,  who  is 
Western  Montana  representative  from  factory, 
made  trip  to  Missoula  last  week  and  after  in- 
vestigating situation  thorou^ly  decided  tbat  it 
would  be  to  the  best  interests  of  the  Overland 


Digitized  by  Google 


732 


180  PACIFIC  BEPORTBB 


(UcmL 


oTganlBation  to  pla«e  contract  wldi  Mr.  F.  H. 

*=!faopniaker  of  yonr  city.  It  is  our  understand- 
ing that  yoa  have  a  stock  of  parts  that  will 
inventory  approximately  $1,000  and  presume 
you  will  want  to  dispose  of  these  parts.  Mr. 
Barry,  in  bis  letter,  advises  that  he  had  reached 
agreement  with  Mr.  Shoemaker  to  take  over  this 
entire  stock.  Will  it  be  necessary  to  send  any 
one  to  hdp  yoa  In  teansferrlng  this  stoc^  or 
can  yoa  and  Mr.  Shoemaker  take  care  of  the 
same  yourselves?  Belatlve  to  the  orders  for 
parts  and  cars  now  on  file.  Will  have  aU  of 
these  orders  canceled.  We  are  enclcwing  state- 
ment showing  balance  due  as  after  crediting 
your  account  with  the  amount  of  your  1915  de- 
posit and  are  also  enclosing  signatures  to  your 
contract.  Kindly  advise  if  it  is  your  wish  to 
send  us  your  check  for  balance  of  your  account 
or  if  you  prefer  we  can  have  Mr.  Shoemaker 
retain  amount  of  balance  at  the  time  he  makes 
settlement  with  yoa  on  stock  ctf  parts. 
.  "Toari  very  truly, 

"Minot  Auto  Company, 

"L.  C.  Steama." 

With  this  letter  were  Inclosed  the  parts 
of  two  of  the  triplicate  copies  of  the  con- 
tract bearing  the  rtgdature  of  phtlntift. 
Upon  demand  of  plalptin's  counsel,  the  other 
pdrts  were  produced  at  the  trial.  The  third 
copy  was  not  produced,  counsel  for  defend* 
ant  stating  that  they  did  not  have  it  in 
their  possession.  Stearns  testified  that  the 
copy  had  either  been  misplaced  or  had  been 
forwarded  to  the  Willys-Overland  Company. 
Immediately  after  the  date  of  the  last  letter, 
Shoemaker  entered  Into  a  contract  with  the 
defendant  and  became  Its  subdealer  at  Mis- 
soula. Prior  to  this  time,  while  waiting  for 
the  defendant  to  fill  bis  orders,  plaintiff 
had  contracted  for  the  sale  of  the  cars  order- 
ed, upon  the  expectation  that  they  would 
presently  be  shipped  by  the  defendant 

[1-fi]  The  contention  Is  that  the  contract, 
though  executed  by  both  plaintlfr  and  de- 
fendant, never  became  operative  for  the  rea- 
son that  It  amounted  to  no  more  than  an 
offer  by  the  plaintiff  to  niter  into  a  contract 
nntil  It  had  been  formally  accepted  by  de- 
fendant, as  therein  provided ;  that  is  to  say, 
until  the  Bcc^tance  had  been  evidenced  "by 
the  Bfgnatare  of  L.  O.  Steams."  It  is  true, 
as  counsel  say,  that  in  order  to  form  a  eon- 
tract  Uiere  must  be  an  offer  by  one  party 
and  an  unconditional  acceptance  of  it  by  the 
other  In  accordance  with  its  terms.  Glenn 
v.  Blreh  &.  Sons  C.  Co..  S2  Mont  414,  1S8 
Pac.  834.  It  ia  also  settled  law  that  the 
party  making  the  offer  may  prescribe  the 
mode  by  which  acceptance  must  be  made,  if 
at  all.  1  Beach  on  the  Modem  Law  of  Con- 
tracts, I  48;  9  Cyc.  265.  The  plaintiff,  how- 
ever, did  not  prescribe  any  mode  by  which 
the  defendant  diould  accept  The  mode  was 
provided  by  the  defendant  Itself  and  for  Its 
own  benefit  It  was  at  liberty,  therefor^  to 
waive  acceptance  by  the  mode  prescribed  and 
accept  by  any  other  mode.  "Ansrthing  tliat 
will  amount  to  a  manlfestatitm  of  a  formal 


determlnatlcm  to  accept  onuBonicated  or  pat 
in  the  proper  way  to  be  csamnnicated  to  the 
party  making  the  oftw  will  complete  the 
contract  The  princtpla  goveralng  the  mat- 
ter of  acceptance  is  that,  mere  mnst  be  a 
concurraice  of  the  minds  of  the  parties  upon 
a  distinct  proposition,  manifested  by  an 
overt  atft"  1  Beach  on  the  Modem  Law  of  * 
Contracts,  |  49.  Where  a  contract  is  signed 
by  one  of  the  parties  only,  but  is  accepted 
or  acted  upon  by  the  other  party,  it  Is  Just 
as  blDdiug  as  If  signed  by  both  parties.  9 
Cyc.  800. 

16]  une,  reading  the  portions  of  the  corre- 
spondence between  the  parties  Quoted  above,  - 
cannot  entertain  any  doubt  that  from  and 
after  the  time  defendant  received  the  tripli- 
cate copies  of  the  contract  for  Its  acceptance, 
accompanied  by  the  order  of  May  26th  It  re- 
garded plaintiff  as  its  authorized  subdealer . 
at  Missoula,  bound  to  It  uy  all  ttie  obliga- 
tions which  he  had  proposed  to  a8Som&  By 
these  letters.  It  communicated  Its  acceptance 
as  fully  and  conclusively  as  if  Steams  had 
formally  approved  the  contract  and  returned 
one  of  the  triplicate  copies  of  It  to  the  plain- 
tiff. It  could  not  insist  thereafter  that  there 
was  no  contract  and  avoid  its  obligations 
thus  assumed.  The  plaintiff  had  the  right 
to  conclude,  as  he  did.  that  the  1915  con- 
tract had  been  suspended  and  that  he  had 
secured  the  exclusive  privilege  for  the  fol-  ~ 
lowing  year  of  selling  cars  manufactured  by 
the  Willys-Overland  Company  of  the  models 
therein  mentioned,  in  the  designated  terri- 
tory and  to  supply  ine  necessary  parts.  He 
could  have  no  other  understanding  than  that 
he  was  at  liberty  to  contract  for  the  sale  of 
the  cars  which  defendant  had  promised  ex- 
pressly to  forward  as  soon  as  the  manu- 
facturer could  furnish  them.  It  was  then 
beyond  defendant's  power  to  proceed  upon 
tbe  assumption  that  there  was  no  contract 
because  Steams  bad  omitted  the  formality 
of  signing  bis  name  as  loe  contract  provided. 

No  question  Is  made  as  to  the  authority  of 
Smith  to  negotiate  the  contract  in  the  first 
instance,  sabject  only  to  approval  by  Steartia 
Nor  does  cont^  suggest  tliat  Steams  did 
not  have  authority  to  waive,  for  the  defraid- 
ant,  the  regulrem»t  of  formal  approval. 
The  ailment  is  wholly  without  merit 

[7, 1]  The  court  submitted' to  the  jnry  the 
question  whether  the  defendant  had  aecq;ited 
the  contract  There  was  no  controversy 
that  Steams  wrote  the  lettov  quoted*  nor 
that  he  had  authority  to  do  so.  Tiie  ques- 
tion whether  the  contract  bad  twen  accepted 
was  therefore  one  arlsli^  uptm  nncontro- 
verted  evidence,  which  fumlabed  the  basis 
for  but  a  single  Inference,  viz.,  that  the  de- 
fendant bad  acc^ted  tbe  contract  and  be- 
come fully  bonnd  by  it  The  court  sixiuld- 
have  so  held  and  required  the  Jury  po  find 
the  amount  of  damages  only.  The  error  in 
this  regard,  however,  waa  In  fiivor  of  tbe 


Digitized  by  Google 


DIXON      MISSOURI  PAC.  RT.  00. 
(MO  P.) 


733 


deCendsnt,  resoltliic  In  no  pr^vdloe  to  It 
The  other  asslgnmentB  ot  error  are  argued 

bjr  counsel,  but  the  mtbigs  complained  of  In 

both  instanoee  were  correct 
The  judgmoit  and  ord«r  are  affirmed. 
Affirm  ed. 

HOI1.0WAT  Ukd  COOPER,  JJ.,  ooncur. 


(104  Kan.  787} 

DIXON  T.  MISSOURI  PAa  RT.  CO. 
(No.  21fi77.) 

(Supreme  Court  of  KauM.  If  ay  10, 19103 

(BpUabus  (y  the  Oomrt.) 

Municipal  Cobpobations  «=»808(4)— Abut- 
ting OWNEB  —  ObDINANCB  —  LlABIUTT  TO 

One  Injured  on  DEFKcnTi  Sidiwalx. 
The  rale  by  virtue  of  which  one  who  has 
asmmed  the  duty  of  keeping  a  part  of  a  street 
In  repair,  in  return  for  some  privilege  graated, 
is  held  liable  to  persona  injured  in  consequence 
of  his  ne^ect  to  do  bo  does  not  apply  to  an 
abutting  owner,  npon  whom  on  ordioance  im- 
posts the  duty  9f  Iceeping  a  sidewslk  in  repair 
with  the  proviso  that  in  case  of  his  failure  to 
take  action,  after  having  been  officially  notified 
of  the  necfiBsity  thereof,  the  city  may  make  the 
repairs  and  charge  the  cost  to  tiie  property. 

Ai^;>eal  from  District  Court,  Barber  County. 

On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  179  Pac  648. 

MASON,  J.  In  this  case  we  decided,  fol- 
lowing the  weight  of  authority,  that  the  fact 
that  an  ordinance  requires  a  sidewalk  to  be 
k^t  in  repair  by  the  abutting  owner  does 
not  render.such  owner  liable  to  a  person  in- 
jured by  reason  ot  a  defect  in  the  walk.  In 
a  motion  for  a  r^earlng,  it  is  urged  that  the 
decision  conflicts  with  Jenree  v.  Street  Rail- 
way Co.,  86  Kan.  479,  121  Pac  510,  39  h. 
R.  A.  (N.  S.)  1112,  Ann.  Cas.  1913C,  214, 
which  had  not  prevlomly  been  dted.  There 
Uie  city  allowed  a  street  railway  company  to 
moice  use  of  a  viaduct  forming  a  part  of  a 
street  under  an  agreement  that  It  should  keep 
In  repair  the  viaduct  and  the  sidewalk  form- 
ing a  part  thereof.  The  company  was  held 
liable  In  an  action  brought  against  It  by  a 
pedestrian  who  was  injured  through  Its  suf- 
fering the  walk  to  become  unsafe.  A  num- 
ber of  similar  cases  are  collected  in  a  note 
thereto  in  Ann.  Cas.  1913C,  217,  where  the 
general  rule  la  thus  expressed: 

**A  person  required  by  contract  franchise, 
munidpol  ordinance,  or  statute  to  perform  the 
doty  resting  on  the  municipality  of  keeping  its 
streets  in  repair  and  safe  for  the  passage  of  the 
public  Is  liable  to  a  party  injured  by  a  defect 
in  a  street  caused  by  Uie  failure  to  perfram  sodi 
duty." 


This  language  may  seem  broad  enough  on 
its  face  to  cover  such  cases  as  the  present, 
and  the  reasoning  back  ct  tt  may  be  thought 
to  be  to  some  extent  an;>llcable  thereto.  But 
the  fact  remains  tbat  the  rule  Is  almost  uni- 
veraally  treated  as  not  extraiding  to  one 
whose  duty  to  keep  a  sidewa^  in  repair 
grows  out  Of  bis  ownership  ot  the  abutting 
property.  The  note  r^rred  to  recognizes 
this  distinction  expressly  exdoding  "cases 
Involving  the  UablUty  ot  abutting  owners." 
In  the  cases  to  which  the  rule  above  stated  la 
aKilled  the  care  ot  the  part  ot  the  street  in 
questlMi  Is  ordinarily  takni  over  by  a  public 
service  corporation  either  in  return  tor  some 
privily  granted  to  It  or  because  the  sltna- 
tifHi  is  such  that  tlie  work  can  be  more  con- 
veniently bandied  by  It  than  by  the  dty. 
While  the  dty  of  course  is  not  Itself  relieved 
ot  responsibility.  It  In  effect  engages  the  pri- 
vate corporation  to  handle  the  mattn*  and 
looks  to  It  for  results,  often  with  the  express 
agreement,  which  was  made  in  the  Jenree 
Case,  that  the  city  sh^  be  indemnifled 
against  claims  growing  out  of  Uie  contrac- 
tor's negligence.  A  law  requiring  the  abut- 
ting owner  to  repair  a  sidewalk  does  not  usu- 
ally in  terms  Impose  a  liability  for  injuries 
growing  out  ot  defects,  and  when  it  does  not 
it  is  not  considered  as  contemplating  such  a 
liability.  The  purpose  is  not  to  relieve  the 
dty  of  l^e  necessity  of  looking  after  the  mat- 
ter directly,  but  raUier  to  give  the  Individual 
an  (^portunlty  to  do  the  work  If  he  prefers, 
and  otherwise  to  lay  a  foundation  for  charg- 
ing the  cost  to  the  benefited  property  after 
the  repairs  have  been  made  by  the  dty. 
Here  there  was  nothing  In  the  ordinance  to 
indicate  an  intention  to  render  the  abutting 
on'uer  liable  to  individuals.  The  stated  ef- 
fect of  his  failure  to  act  upon  a-  notice  to 
make  repairs  was  to  subject  his  property  to 
assessment  to  reimburse  the  dty  for  Its  out- 
lay in  making  them  Itself. 

The  plaintiff  In  his  motion  refers  particu- 
larly to  two  cases  as  contrary  to  the  conclu- 
sion reached  by  this  court.  One  of  them 
(Delaware,  L.  &  W.  R.  Co.  v.  Madden,  241 
Fed.  808,  154  C.  G.  A.  510),  as  was  said  in  the 
original  oplniou,  was  based  on  an  ordinance 
specifically  making  abutting  owners  liable 
for  Injuries  due  to  their  n^lect  to  make  re- 
pairs. The  other  (Mulllns  v.  Siegel-Cooper 
Co.,  183  N.  T.  129,  75  N.  E.  1112),  which  was 
therein  referred  to,  held  an  abutting  owner 
liable  for  the  unsafe  condition  of  a  walk,  cre^ 
a,ted  by  an  Indeiwndent  contractor,  because 
the  situation  was  such  tbat  the  contractor 
was  to  be  deemed  In  effect  his  agent  That 
the  prevailing  rule  Is  followed  in  New  Xork 
Is  shown  by  City  of  Rochester  v.  Campbell, 
128  N.  T.  405,  25  N;  E.  937,  10  L.  R.  A.  393, 
20  Am.  St  Rep.  760,  where,  under  an  ordi- 
nance quite  similar  to  tbat  here  Involved,  the 
court  held  that  the  lot  owner  was  liable  nd- 
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ther  to  file  person  Injniedt  nor  to  flu  city 
after  It  bad  paid  hts  claim. 

In  the  original  opinion  it  was  said  that 
there  was  oo  allegation  or  proof  that  tlie 
teama  which  were  driven  across  the  walk, 
causing  the  defect  complained  ot,  belonged 
to  or  were  controlled  by  the  detoidant  The 
correctness  of  this  statement  is  challoiged 
<m  the  ground  that  the  petition,  alleged,  and 
eridoice  was  givoi  in  support  of  the  allega< 
tton,  that  ttie  defendant  permitted  and  con- 
sented to  the  teams  of  the  oil  company  being 
driven  over  the  walk.  !llie  distinction  be- 
tween an  affirmative  act  of  the  d^endant  and 
an  act  of  another  which  it  &lled  to  prev^t 
was  wliat  the  court  hod  in  mind,  and  tbe 
statonent  still  appears  to  it  to  be  correct 

The  motim  for  a  rehearing  is  denied. 

AU  the  Justices  concurring. 


OM  KML  711) 

LOWISLIi-WOODWABD  HABDWARB  CO. 
T.  WOODS  et  aL   (No.  21920.) 

(Supreme  Court  of  Kansas.   Hay  10.  1910.) 

(SyUahu  by  the  Court.) 

1.  OoaPORATIONS  «=»34(4>  —  NoTK  Patablx 
TO  COBPOBATION— GOBFOBAIS  EXIBISROB. 

One  who  has  rigned  a  promfasory  note  run- 
niag  to  a  payee  described  by  a  name  appro- 
priate to  a  corporation,  altboagh  not  employing 
that  term,  cannot,  in  an  action  brought  against 
him  thereon,  by  auch  payee,  in  which  it  alleges 
itself  to  be  a  corporation,  be  heard  to  question 
the  plalntilTs  corporate  exiateoce,  unless  upon 
a  sbowing  that  his  obligattoa  to  make  payment 
would  be  tiiereby  affected. 

2.  Pabtnbbship  <a>OB  —  Note  —  Hraran- 

BHIP  IN  FiBH, 

The  evidence  held  to  support  a  finding  that 
the  appellant  was  a  member  of  the  partnerabip 
in  whose  name  the  note  sued  upon  was  executed. 

Appeal  fnnn  District  Court,  .Jewell 
County. 

Action  by  the  Lowell-Woodward  Hard- 
ware Company  against  a.  R.  Woods,  Ed. 
Sonke,  and  others,  partners  under  the  firm 
name  and  style  of  Superior  Lea  sing  Com- 
pany. Judgment  for  plalntUf,  and  defend- 
ant Semke  appeals.  Affirmed. 

W.  R.  Mitchell,  of  Mankato.  for  appeUant 
'  R.  W.  Turner  and  D.  F.  Stanly,  both  of 
Mankato,  for  appellee. 

MASON,  J.  An  action  was  brougbt  in  the 
name  of  the  Lowell-Woodward  Hardware 
Company,  describing  itself  as  a  Colorado 
corporation,  agalnat  several  persons  alleged 
to  constitute  a  partnership,  upon  a  promis- 
sory note.  One  of  the  def^dants,  Ed 
Semke,  filed  an  answ»  consisting  of  a  veri- 


fied general  deniaL  Judgmmt  was  rendered 
for  the  plaintifl,  and  Semke  appMis. 

[1]  1.  The  appellanfa '  contention  la  Oiat 
there  was  no  competent  evidence  of  the 
plalntifrs  corporate  existence,  or  of  his  be- 
ing a  member  of  the  partnership  described. 
A  witness  for  the  plalntlft  testified  that  It 
was  a  o(»poratl<ni,  over  an  objectimi  that 
the  question  called  tor  a  conclusion,  and 
the  ruling  is  complained  of.  On  cross-exam- 
ination be  rtated  in  foil  the  basis  his 
(^lon,  80  that  the  first  answer  was  not 
prejudicial.  Insurance  Office  v.  Wo<den-Mill 
Co.,  72  Kan.  41.  82  Pac.  SIS.  He  said  tbal 
the  plaintiff  was  running  a  hardware  store, 
and  that  be  inferred  it  was  a  corporation 
from  its  name  and  its  mode  <^  doing  busi- 
ness; that  a  bank  president  had  told  bim  It 
was  a  corporatl4»L  P<»8lbly  this  evidence 
did  not  toid  to  show  even  the  de  facto  ex- 
isteaice  of  the  corpwatlon— which  Is  all  that 
could  be  required  (7  B.  a  L.  105) — but  ttiat 
will  not  avail'  the  ly^ellant  One  who  oa* 
tBn  into  a  writtoi  contract  with  a  party  de- 
scribed therein  as  a  corporatkm  la  preelud- 
ed,  in  an  action  brought  tliereon  by  sndi 
party  under  Ox  same  dedgnaticm,  fnna 
dmying  Its  ooiporate  existence.  7  B.  C.  L. 
105,  108;  10  Cyc.  521.  Here  the  payee  was 
s^led  In  the  note-^**71ie  Lowell-Woodward 
Hardware  CcHupany,"  a  title  which  prima 
fftde  Importa  a  corporation.  8  Encyc.  of  Ev. 
599  ;  7  B.  a  L  899;  note,  Ann.  Cas.  1912A, 
969,  second  ctdumn.  There  Is  some  differ- 
ence of  opinion  as  to  whether  one  contract- 
ing with  an  organisation  styling  Itself  a 
"company,"  there  t>eing  nothing  further  in 
the  language  used  to  indicate  Its  character, 
the  term  "corporation"  not  being  employed, 
can  be  heard  to  deny  Its  corporate  capacity 
when  sued  by  it  upon  the  contract  Tbe 
cases  bearing  on  the  question  are  collected 
in  iQgle  System  Co.  v.  Norris  &  Hall,  132 
Tenn.  472,  178  S.  W.  1113,  which  holds,  hi 
accordance  with  what  It  regards  as  the 
weight  of  authority,  that  such  defense  can- 
not be  made.  See,  also,  Toledo  Computing 
Scale  Co.  V.  Toung,  16  Idaho,  187,  101  Pac 
257;  Bremen  Foundry  &  Machine  Works  v. 
Boswell  (Ga.  App.)  96  S.  El.  1S2;  Grande 
Ronde  Lumber  Co.  v.  Cotton,  12  Colo.  Ai^. 
875,  55  Pac.  610.  In  the  leading  case  to 
the  contrary  (Welland  Canal  Co.  v.  Hatha- 
way, 8  Wend.  [N.  Y.]  480.  annotated  In  21 
Am.  Dec.  51),  the  decision  turns  upon  the 
fact  that  some  of  the  elements  of  equitable 
estoppel,  according  to  tbe  accepted  defini- 
tion, are  lacking.  We  agree  that  no  full, 
formal,  technical  estoppel  to  deny  corporate 
existence  arises  from  such  a  state  of  facts, 
but  we  think  it  accords  with  modem  vlewa 
of  good  practice  and  tends  to  promote  sub- 
stantial justice  to  hold,  and  we  do  hold, 
that  one  who  has  signed  a  prmuissory  note 
running  to  a  payee  descrit>ed  by  a  name  ap- 
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proprlate  to  a  corporatloii,  although  not 
ploylng  that  tena,  cannot,  in  an  action 
brought  against  him  therecm  by  such  payee 
under  the  same  name,  in  which  it  alleges  it- 
self to  be  a  COTporation,  be  heard  to  question 
the  lUaintUTs  corporate  existence,  unless  up- 
■on  a  showing  that  his  obligation  to  mabe 
payment  would  be  thereby  affected.  The  de- 
ftmdant,  harlng  given  bis  promise  to  pay  the 
sum  indicated  to  the  payee  named,  should 
not  be  permitted  to  escape  or  delay  perform- 
ance by  raising  an  Issue  as  to  the  character 
of  the  oifianlzatlon  to  which  be  Is  Indited, 
unless  his  substantial  rights  might  be  there- 
by affected,  which  would  only  be  under  ex- 
ceptional conditions.  It  is  thoron^ly  set- 
tled that  in  such  a  dtnattmi  the  defendant 
cannot  attack  the  recidarity  of  the  plain- 
tiff's organlzattoUt  or  take  any  advantage  of 
the  fact  that  It  has  no  Ic^al  standing  as  a 
corporation.  No  good  reason  Is  apparent 
why,  having  ezplidtly  promised  to  make 
payment  to  Qie  concran  by  which  be  is  sued, 
he  should  be  permitted  to  qnestlcui  Its  de 
teeto  any  more  than  Its  de  jure  dLaracter-- 
to  inject  Into  the  case  an  Issne  having  no 
bearing  on  his  obligation  to  make  payment 
[2]  2.  Evidence  was  introduced  to  the  ef- 
fect that  the  defendants  were  engaged  in 
business  as  a  Arm,  operating  a  mine  In  Colo- 
rado, under  the  name  "Superior  Leasing 
Company,"  which  was  signed  to  the  note 
sued  on;  that  the  appellant  was  a  member 
of  the  company  and  had  put  money  into  It 
and  helped  do  some  work  In  connection  with 
its  business ;  and  that  he  had  signed  several 
notes  in  its  behalf.  He  himself  testified  in 
effect  that  he  had  been  a  member  of  the 
company  until  1912,  but  had  withdrawn 
from  it  in  November  of  that  year.  If  his 
withdrawal  under  the  circumstances  stated 
by  him  would  have  released  blm  from  lia- 
bility cm  the  note  sued  on,  the  court  must 
be  deemed  to  have  found  that  he  had  not 
withdrawn.  The  decision  in  favor  of  the 
plaintiff  was  therefore  supported  hy  tbB  evi- 
dence. 

The  judgment  is  affirmed. 
All  the  Justices  concurring. 


(VH  Kan.  7«9) 

ECONOMY  HOG  &  CATTLE  POWDER  00. 
T.  BIL6Y.    (No.  22113.) 

(Supreme  Court  of  Kansas.  Hay  10, 191&) 

(BvllaUu  &y  ik«  Ofmrt.) 
3.  GoimnuAiTOi  ^»47  —  Siokhbss  —  Bui> 

INO. 

Ihe  record  examined,  and  no  error  diaeloBed 
in  tiie  tfvermling  of  a  motion  fat  a  oontinnanee 
based  otWD  the  alleged  ground  of  defendant's 
sfckneM  and  consequent  Inab&ity  to  attend  the 
triaL 


2.  CONTIKTTAnOE  «=»7— Avn0AV1T8  OJT  MO- 
TION—DiBOBETION  or  GouBT. 
Where  bicts  and  drcumatances  tend  to  cast 
doubt  88  to  the  truth  of  matters  averred  In  af- 
fidavits' offered  to  support  a  motion  for  a  con- 
tinuance, or  to  raise  a  judicial  suspicion  that 
the  motion  was  made  for  mere  delay  and  to 
hinder  the  administration  of  Justice,  there  is 
no  abuse  of  discretion  in  denying  tiie  continu- 
ance. 

AM>eal  from  District  Court,  Logan  Coun- 
ty. 

Acttm  by  the  Hconomy  Hog  ft  Oftttle 
Powder  Company  against  J.  Bd.  Bllby. 
Judgmoit  for  plaintiff,  and  defraidant  ap- 
peals. Affirmed. 

R.  W.  HosklnsoD  and  Robert  8.  Field, 
both  of  Garden  City,  for  appellant. 

R.  D.  ArmstHHig,  of  Scott  Ci^,  for  ap- 
pellee. 

DAWSON,  3.  Srror  is  hwe  assigned  on 
the  trial  court's  rtfnsal  to  grant  a  contlnu- 
anoe.  Plaintiff  sued  defoidant  on  a  Terllted 
account  for  merchandise.  The  answer  was 
a  verified  denial. 

On  the  day  of  the  trhU,  April  23,  1918,  a 
motion  fbr  a  continuance  <m  account  of  de- 
faidant's  sickness  was  filed  by  his  oounsd. 
To  sui^KMt  the  motion,  an  affidavit  of  a  po^ 
son  In  Sedgwick  county,  signing  hims^, 
"Dr.  a  P.  GolTin,"  was  presented.  It  re- 
cited that  the  defendant  bad  been  under 
the  affiant's  care  for  more  than  two  weeks, 
soffering  from  ap(^lexy,  and  that  It  would 
not  be  safe  for  defendant  to  leave  fbr  Lo- 
gan county  for  ten  days,  nils  affidavit  was 
made  on  April  18th.  The  defendant  also 
made  an  affidavit.  In  Sedgwick  county,  datr 
ed  April  19th,  to  the  same  effect  Defend- 
ant's counsel  also  made  an  affidavit,  whidi 
was  (Avionsly  tm^  that  he  could  not  con- 
duct the  -defoise  without  the  presmce  of  his 
client 

[1.2]  The  sAaiDtUTs  evidence  tended  to 
■how  that  the  affidavits  tst  defendant  and 
his  doctor  were  not  true;  that  defendant 
was  in  Scott  county  <m  April  16tii,  during 
the  period  Qlt  his  pretended  apoplectic  Illness; 
that  he  then  appeared  to  be  in  usual  health ; 
that  the  motion  for  a  continuance  and  the 
affidavits  fA  defmdant  and  the  doctor  were 
made  to  effect  what  {dalntiff  had  de- 
clined to  agree  to  at  defendant's  solicita- 
tion— consent  to  a  c(HiUnuanc&  The  matter 
was  one  for  the  exerdse  of  the  trial  court's 
discretion.  Ttie  court  apparentiy  dlsb^iev- 
ed  the  auidavlts  of  defendant  and  the  doc- 
tor. It  does  not  appear  that  the  court 
abused  Its  discretion.  Neither  the  record 
nor  the  brief  of  defendant  gives  an  Intima- 
tion that  there  was  a  bona  fide  defense  to 
plalntUTs  verified  account.  Tha  case  seems 
to  fall  within  the  rule  applied  In  I^dd  v. 
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Plato,  102  Kan.  812,  160  Pac.  958.  See.  also, 
Beard  v.  Macker,  51  Kan.  m.  32  Fac.  931. 
In  0  Gyc  137.  138.  It  Is  said: 

"The  part7  applying  must  In  all  coses  make 
It  appear  that  his  application  Is  made  In  good 
faith  and  not  for  the  purpose  of  delay,  and 
the  continaance  may  be  refused  if  the  circum- 
stances cast  suspicion  on  the  good  (aitb  of  thu 
.ipplication  and  induce  die  bdlef  that  It  was 
intended  for  delay." 

Afflrmed. 
■   AU  tbe  Justices  concurring. 


(104  Kan.  8U) 

MERGEN  et  al.  t.  SALINA  NORTHERN  R. 
CO.  et  aL    (No.  22171.) 

(Supreme  Conrt  <rf  Kansas.   May  10, 1019.) 

(Spllahut  ^y  the  Court./ 

Pleading  «=>34(3)— Monow  to  Makk  More 
Deptoitb  and  Cbbtain— Gepiebal  Demub* 

BBS. 

Aft«-  a  motion  to  make  certain  allefatlons 
of  s  pptitioD  more  definite  and  certain  has  been 
orermled.  such  pleading  cannot,  In  respect  to 
such  allegations,  be  upheld  as  against  a  gen- 
eral demurrer,  unless  ft  fairly  states  a  eaufie 
of  action  without  resort  to  Inferences  or. the 
construction  of  doubtful  language. 

Appeal  from  District  Court,  Mitchell 
County. 

Action  by  Frank  Mer^  and  Thomas 
Corpsteln,  partners  as  Hergen  &  Corpsteln, 
against  tbe  Sallna  Northern  Railroad  Com- 
pany, Henry  O.  Breut.^  Its  receiver,  and  oth- 
en.  Demurrer  to  amended  petition  sustain- 
ed, and  plaintiffs  appeal.  Affirmed, 

G.  L.  Kagey  and  Omer  D.  Smith,  both  of 
Belolt,  for  appellants. 
Darid  Ritchie,  of  Satlna,  for  appellees. 

WEST,  J.  The  plaintiffs  sued  to  recover 
for  materials  and  provisiODS  sold  and  deliv- 
ered to  Burton  and  Carter,  who  were  al- 
leged to  have  been  engaged  and  employed  In 
the  construction  of  certain  sections  of  the 
principal  defendant's  railroad  as  contrac- 
tors; the  railroad  company  not  having  taken 
any  bond  from  them  to  protect  materialmen 
as  provided  by  statute. 

To  the  ori^nal  petition  a  demurrer  and 
motions  to  make  definite  and  certain  were 
filed  and  sustained.  The  plaintiffs  filed  an 
amended  petition,  and  motions  to  make  this 
pleading  definite  and  certain  were  filed  and 
overruled.  Thereupon  the  defendants  de- 
murred upon  the  ground  that  the  amended 
petition  did  not  state  a  cause  of  action. 
This  demurrer  was  sustained,  and  the  plain- , 
tiffs  appeal. 

Tbe  significant  allegations  of  tbe  amended 
petition  were  that — 


The  plaintiffs  furnished  certain  provisicHiB 
to  Burton  and  Carter,  who  "were  engaged  and 
employed  in  tbe  construction  of  certain  sec- 
tions of  said  Salina  Northern  Railroad  ai 
contractors.  •  •  •  plaintilC  further  alleges 
that  said  Salina  Northern  Bailroad  Company 
did  not  take  from  said  Burton  and  Carter, 
as  contractors,  or  either  of  them,  a  good 
and  suSiciont  bond,  conditioned  that  said  pa- 
sons  should  pay  all  laborers,  mechanics,  and 
materialmen,  and  persona  who  supply  such  con- 
tractors with  provisions  or  goods  of  any  kind 
and  all  just  debts  due  to  such  persona,  as  pro- 
vided by  law,  but  failed  and  neglected  so  to  do ; 
and  by  reasMi  of  tbe  failure  to  take  such  bond 
said  railroad  ctmpttny  is  liable  to  the  plain- 
tiffs herein  to  tbe  full  extent  of  such  debts  so 
contracted  by  said  contractors  by  the  provisions 
of  the  statutes  in  such  cases  made  and  provided. 
PlaintifTs  further  state  that  by  reason  of  the 
facts  heretofore  alleged,  tbe  defendants  are  in- 
debted to  them  in  the  sum  of  $617.56  on  an  ac- 
count for  said  goods,  materials,  provisions,  and 
merchandise  so  sold  and  delivered  to  said  Bur- 
ton and  Carter  as  sudi  contractors.   •   •  ♦ 

After  OTermllng  motions  to  make  a  peti- 
tion more  definite  and  certain,  the  liberal 
rule  applying  to  petitions  as  against  a  de- 
murrer becomes  more  strict;  and,  unless  the 
pleading  fairly  states  a  cause  of  action,  it 
cannot  be  upheld.  Stewart  v.  Balderstoo,  10 
Kan.  131 :  WUhlte  v.  DlebaJl,  M  Kan.  78.  82, 
145  Pac  854;  Batmer  t.  Long,  179  Pac.  871, 
decided  last  month. 

It  was  said  on  tbe  argument  by  counsel 
tor  the  defendants  that  Burton  and  Carter 
were  not  contractors  but  subcontractors. 
However  that  may  be,  the  amended  petition 
avoids,  studiously  or  otherwise,  the  state- 
ment that  Burton  and  Carter  were  engaged 
in  the  construction  of  any  portion  of  the 
railroad  as  contractors  with  the  railroad 
company.  In  Lapere  v.  Lnckey,  23  Kan. 
534,  536  (33  Am.  Rep.  196)  It  was  said : 

"There  was  an  apparently  labored  effort  to 
avoid  stating  some  of  the  facta  which  should 
have  been  stated  in  detaiL  •  *  •  Inadvertent 
omissions  of  facta  from  a  pleading  •  •  •  are 
generally  looked  upon  leniently  by  the  courts. 

*  *  *  but  a  studious  omission  of  important 
facts   from   a  pleading  cannot  be  fovored. 

•  •  • 

Such  an  allegation  Is  essential  to  bring 
the  case  within  the  statute  which  applies 
only  In  case  a  railroad  company  "shall  con- 
tract with  any  person  for  the  construction 
of  Its  road  or  any  part  thereof,"  when  such 
railroad  company  shall  "take  from  the  per- 
son with  whom  such  contract  Is  made  a  good 
and  sufllicieot  bond.  •  •  •'•  Gen,  SUt 
1915,  1  8453. 

If  Burton  and  Carter  were  under  contract 
with  the  railroad  company  a  very  few  words 
would  have  expressed  such  fact,  and  ttaelr 
absence  leaves  the  pleading  Insufficient  to 
state  a  cause  of  action. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 
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VALLEY  VIEW  CONSOL.  GOLD  MINING 
CO.  T.  WHITEHEAD.   (No.  S784.) 

(Supreme  Court  of  Colorado.    May  6,  1919.) 

1.  CoBFOBAnoire  «s>126-Stooe— Blakk  In- 

DOBamXNT. 
Signing  hj  record  bolder  of  blank  indorse- 
nent  of  certificate  of  stock  makes  the  certificate 
transferable  by  delivery  and  the  bolder  of  it  by 
parcbase  the  equitable  owner,  as  against  the 
corporation,  and  be  may  lawfully  write  in  the 
blank  the  name  of  any  person  as  assignee  or 
«»  attorn^  In  tect 

2.  CoBFOUTZOHS    ^148  —  Tbahbexb  or 

Stock. 

The  transfer,  on  the  corporation's  books,  of 
shares  represented  by  an  indorsed  certificate  of 
stock,  perfects  the  title  of  the  holder  of  the 
certificate,  and  the  holder  of  the  certificate  is- 
saed  on  sucA  transfer  is,  as  to  the  corporation, 
the  Iccal  and  eaaltaUe  owner  of  the  shares. 

8.  CoBPouTWifa  *=>130— Tranbteb  or  Stock 
— DuTT  or  Secbetabt. 
Under  Rer.  St  1908.  f  870,  the  duty  of  the 
secretary  of  a  corporation  as  to  indorsed  cer- 
tificates of  stock  presented  for  transfer  is  pure- 
ly ministerial,  and  the  corporation  is  under  no 
duty,  prior  to  transfer  on  its  books,  to  deter- 
mine the  title  to  the  shares,  and  if  an  attor- 
ney to  make  the  transfer  violated  his  instruc- 
tions, that  is  a  matter  between  him  and  bis 
principal ;  tbe  authority  given  to  Mm  by  the 
power  of  attorney  in  the  indorsement  being  am- 
ple to  protect  the  corporation  in  transferring 
the  stock. 

4.  EqtrriT  «s3lS4— WBonoruL  Tbansfxb  or 
Stoce—Remedt—Lacbbs. 

Any  cause  of  action  by  a  shareholder  against 
the  corporation  for  its  transfer  of  her  certifi- 
cates indorsed  in  blank  and  payment  of  divi- 
dends thereon  to  the  transferees,  based  on  the 
alleged  violation  of  her  instructions  by  the  per- 
son presenting  the  certificates  for  transfer,  was 
lost  by  her  dday  In  asserting  her  rights  for 
2%  years,  during  which  time  the  stock  bad 
become  valuable  and  the  company  had  paid  large 
dividends  to  such  transferees; 

5.  Appeal  and  Erbob  <S=»173(10)— Laobbs— 
Cbarob  op  Gbodnd. 

Defendant  in  error  cannot  urge  that  laches 
does  not  apply  to  her  claim,  In  that  she  was 
merely  asserting  a  legal  riRbt,  where  she  had 
at  all  times  asserted,  as  plaintiff  in  the  court 
below,  that  the  action  was  properly  in  equity. 

En  Banc 

Error  to  District  Court;  Pueblo  County; 
J.  E.  Bizer,  Judge. 

Suit  by  W.  O.  Wlilteibead,  administrator  of 
the  estate  of  Urs.  W.  O.  Whitehead,  de- 
ceased, against  tbe  Vall^  ^ew  Consolidated 
Gold  Mining  Cmnpany  and  others.  Judg- 
ment for  plaintiff,,  and  the  named  defendant 
brings  error.  BeTersed. 


Adams  &  Qast,  M.  G.  Saunders,  and  E.  F. 
Cbamben,  all  of  Pueblo,  for  plaintiff  in  er- 
ror. 

Jos^h  Dye  and  B.  D.  V.  Beeve,  both  of 
Pueblo,  and  Fred  Herrlngton,  of  Denver,  for 
defendant  in  error. 

TEIiLEB.  J.  Defendant  In  error  brought 
suit  against  the  plaintiff  In  error,  and  certain 
of  its  offlcers,  to  secure  a  transfer  to  her  of 
10,000  shares  of  the  capital  stock  of  said 
company,  and  the  dividends  declared  on  said 
shares. 

The  lurties  will  he  here  designated  as 
they  were  In  the  court  betow. 

The  complaint  alleged  that  plaintiff  gave 
to  one  Stewart,  the  president  of  said  com- 
pany, two  certificates  for  10,000  shares  each, 
indorsed  in  blank  by  her  vendor,  in  whose 
name  the  certlflcates  had  been  issued,  to  be 
transferred  on  the  books  of  the  company  and 
new  certificates  therefor  to  be  Issued  to  her. 

It  was  alleged,  further,  that  only -one  of 
said  certificates  had  been'  so  transferred,  that 
she  bad  demamled  tlie  transfer  of  the  other, 
and  tliat  such  transfer  bad  not  been  made. 
She  prayed  that  the  defmdants  be  required 
to  transfer  said  10,000  shares,  issue  her  a  cer- 
tificate therefor,  and  account  to  her  for  divlr 
denda,  etc.  , 

The  defradants  by  ansiyer  doiled  tbe  rlgh£ 
of  plaintiff  to  the  douanded  transfer;  de- 
nied  that  said  certificate  was  ever,  delivered 
to  said  company,  or  Its  cheers,  by  tbe  plain- 
tiff, or  any  one  In  her  behalf,  for  transfer  to 
her;  and  alleged  that  the  said  10,000  shares 
bad  been  duly  transferred,  in  August,  1907, 
rbore  than  2  years  before  the  beginning  of 
this  action,  to  divers  persons  at  the  reauest 
of  the  person  tlien  in  possesshm  of  the  cer- 
tificate, of  whldi  plaintiff  at  the  time  had 
full  knowledge,  by  reason  of  whl<Ai  facts 
plaintiff  was  estopped  to  demand  tbe  r^ef 
prayed  for.  Tbe  plaintiff  had  Judgment  for 
a  transfer  of  said  shares  to  her,  and  for  said 
dividends.  . .  -  . 

We  are  now  asked  to  reverse  the  Judgment 
on  the  gronnd:  Eirst,  that  the  evidence  does 
not  show  that  the  certificate  was  delivered 
to  the  defendant  corporation,  by  the  plain- 
tiff, or  by  any  one  for  her,  for  the  purpose  of 
transfer  to  her;  and,  second,  that  if  plaln> 
tiff  ever  had  a  cause  of  action,  as  set  out  In 
tbe  complaint,  she  had  lost  It  by  delaying  her 
suit  for  near^  8  years  after  She  might  have 
brought  it 

From  the  record  It  ai>pears  that  the  plain- 
tiff, In  October,  1006,  bought  the  shares  In 
question  for  |1TO,  receiving  at  the  time  a 
certificate  therefor,  issued  to  one  Towne,  and 
having  on  the  ba<ft  a  power  of  attorney  to 
transfer  said  shares. 

In  the  following  March,  plaintiff  delivered 
to  Stewart  this  certificate,  and  another  for 
the  same  number  of  shares,  also  purdiased 
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tnm  aaid  Tewat,  bat  m  to  tbe  parpose  of 
mch  dellTety  the  partleB  to  It  do  not  agree. 
I*lalntiff  tdalms  that  Stewart  to<A  tbe  certifi- 
cate tinder  an  agreement  with  her  to  have  the 
stodc  transfeired  and  new  certificates  fbr 
20,000  shares  Issued  to  her.  Stewart  claims 
that  plaintiff  was  a  party  to  an  agreement 
under  whldi  certain  of  the  BtoCfchailders  were 
to  dlWde  among  themselva  stock  purchased 
by  any  <Hie  of  them,  and  that,  learning  that 
irialntlfl  had  purchased  Uiese  shares,  he-  went 
to  her  house  and  demanded  the  cerUflcates 
for  transfer  and  delivery  according  to  said 
agre^ent,  and  that  tiiey  were  delivered  to 
him  for  that  purpose,  ^e  office  of  the  com- 
pany was  in  Pueblo  where  all  tbe  parses 
resided.  The  certificates  bore  on  the  face 
thereof  tbe  following: 

'Transferable  only  on  tbe  books  of  tfae  com- 
pany by  the  hinder  hereof  in  person  or  by  attor- 
ney, upon  surrender  of  this  certificate  properly 
indorsed" 

—which  was  in  accordance  with  the  by-laws 
of  the  company. 

Counsel  for  defendant  Id  error,  In  oral 
argument,  conceded  that  she  made  Stewart 
her  agent  to  deliver  tbe  certificates  to  the 
company  for  transfer,- but  inristed  that  when 
the  certificates  had  reached  the  company's 
office  Stewart's  further  acts,  In  having  them 
transferred,  were  tbe  acts  of  the  company. 
This  snggests  a  misconception  of  the  opera- 
tion of  transferring  stures. 

The  Indoraement  on  the  certiflcato  reads 
as  follows: 

"Oertiflcate  for  10;000  shares  of  die  capital 

stock  Issued  to  IL  L  Towns,  dated   

VoT  value  received,  hereby  sell,  convey 

snd  transfer  onto  sbares  of  the 

capital  stock  represented  by  tbe  witblo  certifi- 
cate and  do  hereby  irrevocably  coostitnte  and  ap- 
point  to  transfer  the  nid  stock  on  the 

books  of  the  within  named  company;  with  full 
power  of  substltation  in  tiie  premises. 

"Dated    190...    In  the  presence  of 

  H.  L.  Towns." 

[1]  This  Indorsfflnent  made  the  certificate 
transferable  by  delivery,  and  the  bolder  of 
It  by  purchase  was.  as  against  the  corpora- 
tion, tlie  equitaUe  own»^  of  the  shares  named 
in  it  He  could  lawfully  write  In  the  blank 
the  name  of  any  person  as  assignee,  or  as 
attorney  in  fact. 

[2]  The  transfer  on  tbe  books  perfects  ttie 
titles  and  the  holder  of  a  oertiflcate  issued 
on  such  transfier  Is  the  legal  and  equitable 
owner  ot  the  diares.  The  transfer  is  made, 
not  by  tbe  corporation  but  by  the  owner  of 
tlie  shares  or  his  attorney. 

[I]  Tbe  statute  (section  870.  Bev.  St  1906) 
reonlres  tbe  company  to  keep  a  book  in  wliich 
the  secretary  most  enter  tlie  names  of  share- 
holdera,  their  biddings,  the  dates  at  which 
they  became  ahareholders,  etc.  His  duty  in 
tliis  respect  is  purely  mlolsteitel.  When  tlie 
certificates,  indorsed  aa  stated,  with  die 


blanks  filled  In  as  suited  flie  holder,  were 
presented  to  the  secretory,  his  duty  was  to 
take  them  up  and  make  the  pn^r  oitrles 
on  the  transfer  ttook,  as  directed  by  tlie  at- 
torn^. When  that  was  done,  tbe  transferees 
were  sbar^olders,  and  the  company  was 
then  under  obUgation  to  issue  the  certificates 
evidencing  their  ownership.  It  was  no  part 
of  the  company's  duty  to  determine  the  title 
to  the  shares  inrior  to  the  transfer  on  its 
books.  If  an  attmney  to  make  the  transfer 
violated  bis  instructions,  that  is  a  matter 
betwem  him  and  bis  principal  to  be  deter- 
mined In  a  proper  action.  McNeil  t.  Bank, 
46  N.  T.  S29,  7  Am.  Bep.  841.  The  authority 
^ven  him  tbe  power  of  attorney  is  ample 
to  protect  the  company  in  any  attack  im  its 
action  in  the  premises.  It  did  only  what 
the  law  required  of  It  This  appears  to  be 
the  general  rule  as  to  transfers  at  stock. 

In  Telegraph  Co.  v.  Davenport  97  U.  8. 
369.  24  U  Ed.  104T,  It  Is  said: 

"Tbe  officers  ot  the  company  are  the  custo- 
dians of  its  stock  books,  and  it  is  their  duty 
to  see  that  all  transfers  of  shares  are  properly 
made,  either  by  the  stockholders  diemsdvea  «r 
persons  having  authority  bom  tbem." 

From  these  considerations  It  results  that  if 
Stewart  underto<A  to  present  tbe  shares  tor 
transfer  on  the  company's  books,  for  the 
benefit  of  plaintiff,  as  she  dalms  he  did,  and 
violated  her  Instructions  as  to  the  transfer, 
he,  and  not  the  company,  is  liable  tor  sndi 
breach  of  duty. 

[4]  It  is  further  contended  that  If  tbe 
plalntlfT  ever  bad  a  cause  of  action  it  waa 
lost  by  her  delay  In  asserting  her  rtgbta 
Wbea  she  delivered  these  certificates  to 
Stewart  the  shares  bad  but  little  value; 
but  wbm  she  began  her  action  2^  years 
later,  the  stock  had  become  valuable,  tbe 
company  having  paid  large  dividend?. 

This  court  baa  several  times,  as  have  other 
courts,  recognized  tbe  Inequl^  of  allowing 
relief  to  a  party  allying  fraud  In  an  action 
concerning  property  of  a  speculative  charac- 
ter, such  as  the  pr<H>erty  here  involved, 
where  there  has  been  any  considerable  delay 
in  tbe  beginning  of  suit  Great  West  Mining 
Co.  V.  W.  of  A.  Mining  Co.,  14  Colo.  96.  23 
Pac.  908 ;  Hall  v.  Nash,  33  Cola  500,  81  Pac. 
249 ;  Woodmff  V.  WUIlams.  35  Colo.  60,  86 
Pac.  100,  6  L.  R.  A.  (N.  S.)  986.  In  the  last- 
cited  case  It  Is  said: 

"If  the  property  is  of  a  specnlatlve  or  pre- 
carious nature,  it  is  the  dot?  of  a  man  cam- 
plaining  of  fraud  to  put  forward  his  ctHnplaiot 
at  tbe  earliest  possible  tim&  He  cannot  be 
allowed  to  remain  passive,  prepared  to  affirm 
the  transaction  if  the  concern  should  prosper 
or  to  repudiate  it  if  that  should  prove  to  bis 
advantege." 

The  plalntur  necessarily  was  aware  of  all 
matters  concerning  her  righto  now  asserted, 
and  yet  she  permitted  the  company  to  pay 
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<nit  to  others  the  dlTldends  whldi  abe  now  In- 
alst  belong  t6  her. 

She  coald  not  equitably  remain  silent  and 
Inactive  while  the  shares  she  claimed  were 
drawing  dividends  from  the  company,  she 
not  having  made  a  demand  upon  the  company 
at  any  time  for  the  shares,  and  not  h&vlng 
complained  even  to  the  stockholders  after 
December,  1907,  so  f ar  as  tbe  record  dis- 
closes. 

In  16  Cyc.  p.  161,  it  is  said: 

"Marked  appreciation  or  depreciation,  accord- 
ing to  circamBtances,  In  the  value  of  property 
involved,  wbere  the  right  might  have  t>een  as- 
serted before  inch  change,  will  prevent  tbe 
Slanting  of  TeUet." 

Again: 

"Laches  is  not  like  limitation,  a  mere  matter 
^  time;  bat  prindpally  a  question  of  the  in- 
equity permitting  -the  claim  to  be  enforced." 
Oalliher  t.  Oadwell,  146  U.  8.  868.  12  Sap. 
Ct.  873,  86  L.  Bd.  738;  Hubbard  r.  Manhat- 
tan Trust  Oo..  87  Fed.  51.  80  a  0.  A.  620; 
AIsop  V.  Riker,  1S5  U.  8.  448,  16  Sop.  Ot 
162,  39  L.  Ed.  21& 

[1]  It  is  orged.  however,  that  the  doctrine 
of  laches  does  not  apply  because  the  plalntllt 
was  merely  asserting  a  "legal  right."  De- 
fendant below  insisted  that  plaintiff's  remedy 
was  at  law,  but  plaintiff  at  all  times  asserted 
that  tbe  action  was  properly  in  equity.  The 
right  dalmed  was  to  have  plaintlfTs  equltaole 
title  to  tbe  shares  made  a  legal  title  by  a 
transfer  on  the  company's  books.  Having 
thus  treated  the  cause  as  one  of  equitable 
cognizance,  the  plaintiff  cannot  now  change 
ber  gronnd  and  deny  the  right  of  tbe  defend- 
ant to  the  benefit  of  an  equitable  defense. 
Tbe  plea  of  laches  was  good,  and  the  court 
erred  in  holding  to  the  contrary. 

The  Judgment  Is  accordingly  jrereraed. 


<66  C<do.  171) 

DUNBAR  et  aL  V.  EOHLEa  (No.  9365.) 
(Supreme  Court  of  Colorado.    May  S,  1919.) 

1.  SET-Orr    AND    GOUNTBBOIiAIlC   ^984(1)  — 

C^SS-COISPLAINT. 

In  suit  to  enjoin  obstmction  of  a  road, 
crOBs-complaint,  seeking  relief  for  alleged  acta 
Off  plaintiff  in  fencing  op  another,  different  road 
was  rightly  stricken,  not  being  a  proper  cross- 
complaint  or  counterclaim  under  tbe  Code. 

2.  HlORWATS  «=»1(S9(2)  —  iH JUNCTION  —  OB- 

STBUCTiNQ  Road. 
It  is  not  always  necessary,  in  order  to  ob- 
tain iojunction  aj^dnst  obstructing  a  road,  to 
show  ito  width. 


EOHLEB  739 
P.) 

8.  Customs  ahd  Ubaqes  «=»8— Leoautt  — 
Obstbuotino  Boaus. 

There  can  be  no  such  thing  as  a  usage  or 
custom  to  justify  fencing  a  pubUe  road  which 
has  been  open  nearly  40  years. 


Department  2. 

EhTor  to  District  Ootirt,  Booldor  Coanty; 
N^  F.  Qrataam,  Jodge. 

Suit  by  Charles  B.  Kohler  against  Mary  A. 
Dnnbar  and  another.  Judgment  tor  plain- 
tiff, and  defendants  bring  wror.  Affirmed. 

X  T.  Atwood,  ot  Boulder,  fbr  plalntUDi  in 
nror* 

Tedrow  ft  Fitzgerald,  ot  Boulder,  tor  de- 
tondant  In  error. 

DENISON,  J.  The  plaintiff.  Kohler, 
brought  suit  against  the  defendants  <plaln' 
tiffs  in  error)  to  enjoin  then  from  obstructing 
a  road,  and  obtained  a  permanent  Injunction. 
The  only  snbstandal  defense  in  tb^  answer 
was  tbat  tbe  road  was  not  a  public  road. 
Hie  road  appears  to  b^ve  been  laid  oat  and 
bunt  when  tbe  land  It  crosses  belonged  to  tbe 
United  States,  and  was  therefore  within  tbn 
United  States  statute  giving  a  rlgbt  of  way 
for  sueb  purpose  and  it  bas  been  In  use  about 
40  years.  Tbe  court  found  tbat  it  was  a  iiab* 
lie  road,  and  we  diall  not  Int^ere  wiOi  that 
finding. 

[IT  The  defendants  filed  a  cross-complaint, 
seeking  relief  for  alleged  acts  of  the  plain- 
tiff in  fencing  up  another,  different  road. 
This  cross-complaint  was  rightly  stricken  out 
by  the  court  It  was  not  a  proper  cross-com- 
plaint or  counterclaim  under  the  Code. 

[2]  It  Is  objected  that  the  width  of  the  road 
or  right  of  way  was  not  shown.  It  is  not  al- 
ways necessary,  in  order  to  obtain  an  Injunc- 
tion against  obstructing  a  road,  to  show  its 
width,  and  nothing  appears  in  the  present 
case  to  Indicate  that  the  width  was  relevant. 

[S]  It  is  alleged  as  error  that  the  court 
excluded  testimony  <»)nceming  a^ocal  usage 
or  custom  ot  tbe  community  to  fence  across 
roads.  There  can  be  no  such  thing  as  a 
usage  or  custom  to  Justify  fencing  across  a 
public  road,  wblcb  has  been  open  nearly  40 
years. 

There  are  other  aarfgrnnwits  of  error  whldi 
we  do  not  consider  it  neceasary  to  notice. 
Tbe  Judgmrait  should  be  affirmed. 
Judgment  affirmed. 

GABRIOUES,  a  J.,  and  SOOriT,  coneor. 
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BOOTH  et  al.  r.  SELLERS.    (No.  9216.) 

<Sapreme  Oonrt  of  Colorado.    May  8^  1919.) 

Pbiitozpal  and  Aoeivt  ^19— AQENOt— Bub- 
den  OF  Proof. 
In  action  for  nnlawfol  detention  by  plain- 
tiff claiming  rierbt  to  possession  as  lessee  under 
written  lease  from  owner  against  defendant  in 
possession  nnder  a  lease  given  him  by  owner's 
alleged  agent,  defendant  baa  harden  of  estah- 
lishing  right  to  poBseaaion  by  proof  of  such 
agency. 

Department  1. 

FTTor  to  District  Coart,  Alamosa  County; 
Jesse  C.  WU^,  Judge. 

Action  by  Robert  B.  Sellers  against  Jesse 
Booth  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  wror.  AfBrmed. 

James  D.  Pllcher,  of  Alamosa,  and  George 
M.  Corlett  and  James  P.  Teerbamp,  both  of 
Monte  Vista,  for  plaintiffs  In  error.' 

Albert  L.  Moses,  ot  Alamosa,  tor  defendant 
In  error. 

TELLER,  J.  Defendant  In  error  was  giv- 
en a  Judgment  of  possesalMi  la  an  acUon  for 
the  nnlawfnl  detentitm  of  real  estate  which 
he  claimed  nnSer  a  lease  txtm  one  Swetland, 
the  owner  therectf ;  plaintiff  In  error  Ef^ler 
havlnf  possession  at  the  same  under  a  lease 
whltdi  was  made  b;  idalnttff  In  error  Jesse 
Booth  under  an  alleged  agency  fran  Swet- 
land. 

Error  Is  assigned  cm  the  ovemillng  of  a 
demurrer  to  the  cranplalnt,  the  ground  of  de- 
murer being  that  no  denumd  tor  possession 
was  pleaded. 

There  was  no  error  In  said  mllng.  Para- 
graph S  of  the  complaint  alleges  that  demand 
had  been  made  upon  each  of  the  defendants. 

nie  <mly  other  question  ergued  Is  that 
Booth  was  the  agent  of  Swetland;  that  he 
acted  as  such  agent  in  leasing  the  premises 
to  Eobler ;  and  that  the  court  erred  In  find- 
ing to  the  cpntrary. 

The  case  was  tried  without  a  Jury,  and  a 
mass  of  correspondence  between  Booth  and 
Swetland  was  put  In  evidence.  There  was 
oral  evidence  also  sui^osed  to  bear  np(m  this 
question. 

As  against  the  plaintiff  claiming  under  a 
written  lease  troai  the  owner,  the  burden 
was  upon  defendant  Kohler  to  establish  his 
right  to  possession  by  showing  that  Booth 
was  the  agent  of  Swetland.  This  he  wholly 
failed  to  do,  and  the  finding  by  the  trial  court 
was  the  only  finding  wblch  could  properly, 
have  been  made. 

The  Judgment  Is  aflbmed. 

GARBIOUES,  0.  J.,  and  BTJRKB^  J«  cod- 
cnr. 


(flB  Colo.  2SS) 
BUNDT  T.  WILSON.   (No.  8836.) 

(Supreme  Court  of  Colorado.    May  5,  1919.) 

1.  Banks  and  Banking  «=348(2)  ~-  Shabe- 
holdbb's  Ijubzutt-^Defbnses. 

In  action  by  receiver  of  insolvrat  bank  to 
enforce  shardiolder's  liability  under  Bev.  St 
lOOS,  I  273,  questions  as  to  alleged  fraud  In- 
ducing the  pnrcliase  of  the  stock  by  defendant 
and  the  right  ot  the  seller  to  sell  the  stock  to 
defendant  are  extraneous  and  immaterial;  lia- 
bility depending  only  on  whether  defendant  was 
a  stockholder  of  record. 

2.  EvinrNOx  «s>3S2(4) DootnanTA>T  En- 

DKNCK— STOOK  RBCOBD. 

The  stock  record  at  a  bank  is  competent  to 
establish  the  fact  that  defendant  was  a  tXock- 
holder  of  record  when  recover  was  appointed 
for  the  bank;  sncfa  record  bdng  idoitiiBed  by 
an  official  of  the  bank  as  the  mly  one  k^t  for 
that  purpose. 

S.  Banks  and  Bankinq  ^»48(2)  —  Stook- 
HOLDES'S  LiABiLrrr— Defenbbs. 
A  bank  Btockholder  of  record  cannot  urge 
as  a  defense  to  enforcement  of  bis  stockholder's 
liability  that  he  was  induced  to  purchase  the 
stock  by  fraud,  where  he  acknowledgiHl  he  was 
a  stockholder  even  after  the  bank  had  been 
closed  by  the  State  Bank  Conunisaioner,  and 
actively  engaged  in  efforts  with  others  to-aal- 
vage  the  institution,  attending  at  least  one 
stoctdwddeii'  meeting,  and  did  not  seek  to  re- 
scind his  contract  dt  purchase  until  It  was 
demonstrated  the  bank  was  h(^ide88ly  Insolvent 
and  a  rcedw  was  appointed. 

4.  Banks  and  Banking  <-j  11  Stockhold- 
xb's  LiABiLnT— Statutes. 
Notwithstandfaig  Rev.  St  190S.  %  2T2,  pro- 
viding that  stoclEholdcrs  shall  he  personally  lia- 
ble for  debts  oontraeted  while  they  are  wtoA' 
holders,  when  a  bank  beoomes  insolvent  tiie 
double  liability  Imposed  by  section  273  la  not 
confined  to  debts  contracted  during  the  time  a 
stockholder  was  stockholder  of  record,  since 
section  273  provides  the  remedy  for  creditors 
in  the  event  of  the  failure  and  insolvency  of  a 
bank. 

Scott,  J.,  dlsseoting. 
En  Banc. 

Error  to  District  Court,  Fremont  Connty; 
Charles  Cavender,  Judge. 

Action  by  George  Vnison,  as  receiver  of 
the  Florence  State  Bank,  against  Johp  C 
Bundy,  in  which  Bali^  C.  Bnndy,  as  admin- 
istrator of  the  estate  of  John  O.  Bundy«  de- 
ceased, was  snbstUnted  as  defendant.  Judg- 
ment for  plaintiff  and  defoiidant  brings  et- 
ror.  Affirmed. 

Oeorge  H.  Wilkes,  of  Florence,  and  Josc^ 
H.  Maupln,  of  Canon  City,  for  plaintiff  in 
error. 

Joseph  D.  Blunt.  Delbert  A.  HessldE,  and 
Charles  D.  Bradl^,  all  of  Florence,  for  de* 
fendant  In  &roT. 
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BAILET,  J.  This  actl(m  was  brought  by 
the  receiver  of  tbe  bank  to  recoTer  of  Tohn 
C.  Bond?  as  an  alleged  shareholder  In  the 
tailed  Florence  State  Bank,  twice  the  value 
of  the  stock  In  tiiat  corporation  whldi  stood 
In  his  name  on  Its  books  at  the  time  the 
bank  was  declared  Insolvent.  It  was  brought 
In  the  Interest  of  the  credltora  of  tlie  bank 
under  section  273,  R.  S.  1908. 

It  appears  that  Bnndy  bought  the  shares 
in  question  \n  January,  1013.  Tbe  bank  was 
closed  by  the  State  Bank  Examiner  In  March 
following,  and  In  May  of  that  year  defendant 
In  error  was  appointed  receiver.  In  July, 
1913,  Bnndy  brought  suit  to  have  the  con- 
tract of  purchase  .and  sale  of  the  shares  set 
aside  on  the  ground  of  fraud,  misrepresenta- 
tion and  deceit.  Judgment  in  that  suit  was 
for  Bundy,  and  for  this  reason  among  others 
be  now  contends  that  be  never  was  an  ac- 
tual shareholder  In  tbe  bank.  It  is  also 
urged  that  the  stock  at  the  time  of  the  trans- 
action complained  of  was  part  of  an  estate 
of  a  decedent  and  as  such  was  not  subject 
to  purchase  from  the  person  assuming  to 
make  the  sale.  It  is  also  claimed  that  In 
any  event  no  liability  can  attach  to  Bundy 
as  a  stockholder  except  for  such  debte  as 
were  contracted  by  the  bank  after  he  became 
such  shareholder  of  record. 

[1]  In  determining  the  case  It  will  not  be 
necessary  to  consider  any  question  except 
the  liability,  under  oj^r  statute  in  drcnm- 
Btances  such  as  are  here  Involved,  of  a  share- 
holder In  such  Institutions.  Questions  relat- 
ing to  the  alleged  fraud  In  the  contract  of 
purchase,  and  the  right  of  the  seller  to  dis- 
pose of  these  shares  are 'extraneous  and  Im- 
material. These  questions  are  not  Involved 
as  they  concern  only  Bundy  and  the  person 
from  whom  be  is  alleged  to  have  purchased 
them,  and  are  not  In  Issue  as  between  Bundy 
and  the  creditors  of  the  bank. 

Section  2T3,  supra,  under  whidi  this  action 
was  brought.  Is  as  follows: 

"Sharebnlders  in  banks,  savings  banks,  trust, 
deposit,  and  security  associations,  shall  be  held 
individually  responsible  for  debts,  contracts  and 
engagfrnpnts  of  said  assodatlonB,  in  double  the 
amount  of  the  par  value  of  the  stock  owned  by 
them  respectivdy." 

12}  In  the  trial  court  tiie  stock  record  of 
the  Florence  State  Bank  was  introduced  In 
evidence  to  establish  the  fact  that  Bundy 
was  a  stockholder  of  record  at  the  time  the 
receiver  was  appointed,  and  It  is  admitted 
that  the  stock  involved  in  the  transaction 
appeared  as  his  property  on  the  stock  rec- 
ord books  of  the  bank.  In  Zang  v.  Wyant, 
25  Colo.  551,  661.  56  Pac  565,  569  (71  Am. 
St  Bep.  145),  this  court  In  discussing  the 
facts  necessary  to  establish  UahiUty  under 
section  273,  thereof  said: 

"It  is  also  MTgeA  that  the  relation  of  appel- 
lants, as  stockholders  of  tbe  bank,  was  not 
shown  by  competent  and  snffiident  evidence. 


Mr.  Root  produced  and  Identified  what  was 
known  as  the  stock  book  of  the  bank.  He  testi- 
fied that  the  book  represented  the  stockholders 
in  the  bank,  and  was  the  only  one  kept  for  that 
purpose.  *  •  *  This  book  conforms  to  these 
reqalrements.  The  witness  also  testified  that 
it  was  kept  In  the  ordinary  course  of  bosluess, 
while  he  was  connected  with  the  bank,  and 
that  his  made  stHne  of  the  entries  himself,  and 
that  the  persons  named  took  part  in  the  meet- 
ings of  stockholders  during  the  period  of  time 
their  names  appeared  on  the  book.  We  think 
the  book,  together  with  tUs  testimony,  was 
sofileient." 

Tbe  same  rule  was  laid  down  and  approved 
in  Adams  t.  Clark,  36  Caio,  66,  at  page  02, 
85  Pac.  642,  at  page  650  (10  Ann.  Gas.  774), 
In  the  following  language: 

'*It  Is  said  that  the  court  erred  in  allowing 
tbe  stock  ledger  of  the  inscrivent  bank  to  be 
introduced  in  evidence  to  prove  that  appellants 
were  stockholdexa  of  the  bank,  in  that  the 
stock  ledger  was  not  sudi  a  hock  as  is  required 
to  be  -ke^  by  tbe  officers  of  a  corporation  by 
1  Mills'  Ann.  SUts.  |  608. 

"The  stock  ledger  has  been  oertifled  to  this 
court,  and  we  have  examined  It  It  seems  to 
be,  in  all  respects,  similar  to  the  stock  ledger 
passed  upon  by  the  court  in  Zang  v.  Wyant. 
supra.  It  was  Id^tified  and  supported  by  tbe 
testisiony  of  the  ex-oaahler  of  the  bank,  to  the 
same  elfect  as  the  book  passed  apon  in  Zang 
V.  Wyant  was  identified  and  supported  by  Mr. 
Root.  We  tiiink  the  look,  with  the  testimony 
supporting  it,  was  competent  and  snffident  evi- 
dence to  prove  that  appellants  were  stockhold- 
ers of  tbe  insolvent  bank." 

[3]  Tbe  fitct  that  Bundy  was  a  stockholder 
of  record  In  the  Florence  State  Bank  was  es- 
tablished by  Identically  the  same  kind  of 
testimony,  and  that  he  was  such  stockholder 
therefore  is  settled  here  beyond  peradventure, 
as  a  l^nl  proposition.  There  Is  Dotblng  In 
the  record  to  indicate  that  be  became  such 
unwillingly,  or  that  he  was  tricked  Into  be- 
coming such  by  the  bank.  And  even  if  that 
bad  been  the  ease  Bundy  liad  ample  time  to 
protect  himself  after  discovering  that  he  was 
so  listed  upon  the  records  of  the  bank.  In- 
stead he  acknowledged  that  he  was  a  stock- 
bolder  even  after  the  bank  had  been  closed 
by  the  State  Bank  CJommlssioner,  and  active- 
ly busied  himself  In  a  subsequent  examina- 
tion of  Its  afCalrs.  He  attended  at  least  one 
meeting  of  tbe  stockholders,  and  Joined  with 
others  in  an  effort  to  salvage  the  institution. 
Not  until  all  such  hopes  had  prov^i  vain 
and  all  efforts  to  that  end  abandoned  did  he 
seek  to  rescind  bis  contract  of  purchase. 
Prior  to  the  time  that  It  was  demonstrated 
that  tbe  bank  was  hopelessly  Insolvent  and  a 
receiver  appointed  he  appeared  ready  and 
willing  to  accept  any  benefits  which  might 
accrue  to  him  as  a  shareholder  therein,  and 
made  no  complaint  against  any  one  for  fraud 
In  selling  him  tbe  shares.  Even  now  there  is 
no  claim  that  the  alleged  fraud  was  perpe- 
trated by  tbe  bank,  but  by  one  wba  so  far 
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as  the  credlton  of  the  fautltatloa  an  con- 
cerned, l8  an  oQt^er. 

[4]  The  contention  that  Btmdy  la  Uabl«  In 
any  eroit  only  for  debts  contracted  daring 
tlie  time  be  was  a  stockholder  of  record.  Is 
supported  only  by  decisions  involving  stat- 
utes expressly  providing  that  stockholders 
shall  be  thus  liable.  The  omtentlmi  appears 
to  be  based  npon  the  theory  that  secUon  272, 
B.  8:  1908,  providing  that  stocUudders  shall 
be  personally  liable  for  debts  oontmcted 
while  they  are  stodihoMers,  Is  the  proper 
section  npon  whidi  to  fonnd  this  right  ot  se- 
Hon  by  the.  recover.  Uptm  facts  sodi  as  are 
here  involved  that  section,  even  if  In  fall 
force,  has  no  apj^catlon.  In  Zang  v.  Wyant, 
supra,  and  ^dams  v.  Clark,  supra,  It  is  clear- 
ly settled  that  section  273,  quoted  above,  is 
the  statute  which  al<me  governs  in  cases  Uke 
the  one  at  bar.  To  quote  again  from  Zang 
V.  Wyant,  25  Colo,  at  page  561,  56  Pac  at 
page  668,  71  Am.  St  Rep.  1^: 

"As  we  hav«  aeen.  statutes  ctf  this  character 
are  intended  to  famish  a  fund  exduiively  for 
the  braeflt  of  creditors,  and  under  the  role 
laid  down  in  all  cases,  they  are  to  be  conatmed 
as  Imposing  an  individual  liaUUty  upon  stodr- 
holders,  in  additicm  to  thetr  liability  to  the 
CMporation  for  the  amount  of  thdr  subscrip- 
tion to  the  stock.  Accepting  tbfe  ai  the  cor- 
rect rule  of  constructiou,  the  plain  and  obvious 
import  of  the  language  of  our  act  is,  to  make 
Btockholders  in  banking  aasociatioDS  individual- 
ly liable  for  the  debts  of  tbe  association  In  dou- 
ble the  amount  of  the  par  value  of  the  stock 
owned  by  them,  notwithstanding  they  may  have 
paid,  or  are  still  liable  to  the  oorporatimi,  for 
their  wlfinal  BUbscrlptioo.** 

In  constmtng  the  same  statnte  in  Adams 
T.  Clark,  supra,  this  court  at  page  92  of  86 
Ccio.,  at  page  660  of  86  Pac  (10  Ann.  Cbb. 
774),  said: 

'TTfae  court  fonnd  that  api>dlants  were  liaUe 
to  the  limit  of  the  liability  Imposed  by  the  stat- 
ute, to  wit,  *double  the  amount  of  the  par  value 
of  tbe  stodc,'  and,  in  its  decree,  awarded  Judg- 
ment against  each  appeliant  tm  tiiat  amount, 
with  interest  thereon  from  January  6,  1002,  to 
the  date  of  the  rendition  of  the  decree.  The 
maximum  liability  impOBed  by  the  statute  Is 
*ilouble  the  amount  of  the  par  value  of  the 
stock.'  Tfab  is  the  limit  of  recovery  by  cred- 
itors. Zang  V.  Wyaut,  supra ;  Clark  &  Mar- 
BhM,  vol.  8,  p.  2515;  Richmond  v.  Irons,  121 
a.  a  27,  64  [7  Sup.  Ct  788,  SO  U  Ed.  864]. 
^nie  allowance  of  interest  was  error.  This  er- 
nr  will  not  necessitate  a  reversal  ci  die  Judg- 
ment." 

The  llaUllty  of  Btockholders  of  an  insolv- 
okt  lianklng  corporation  is  strictly  statutory. 
Wliether  or  not  section  272,  providing  that- 
stockholders  shall  be  liable  ratably  for  debts 
contracted  while  they  are  such  stockholders, 
la  repealed  by  section  273,  supra,  providing 
tot  a  double  liability  for  all  debts  and  obli- 
gations, need  not  be  determined.   This  Is  so 


because  under  our  decisions,  section  278  pro- 
vides the  remedy  for  creditors  la  the  evmt 
of  tbe  failure  and  insolvency  of  a  banking 
corporation.  Under  ttu  Uxta  ot  this  case 
the  UabUity  is  fixed  by  sUtata  at  doable  the 
par  value  of  tbe  stod^  hddof  record,  and  that 
Is  oondustva.  This  Is  determined  by  our  own 
decisions,  and  there  Is  nothing  in  this  record 
to  carry  the  case  at  bar  <mt  of  the  sctve  of 
that  mle.  Hie  Judgment  of  tbe  trial  court 
should  accordingly  be  afilrmed. 
Jndgmait  efllrmed. 

scon,  dSmeatM, 


m  Colo.  6S5) 

WEGHOBST  V.  CLARK  et  sL    (No.  0133.) 

(Supreme  Court  of  Colorado.  May  6,  1019l) 

1.  Vendob  akd  Pubchasee  4s>110— Rksois- 
sioN— Refusal  or  Vendob  to  Pat  Tazu— 
Anticipatobt  Bkeach. 
Where  irrifation  district  taxes  were  a  IIok 
on  tbe  land  when  the  contractT  was  made,  al- 
though not  payable  until  some  time  sfter  tbe 
contract  was  intended  to  be  consummated,  and 
vendor,  before  contract  was  consummated,  re< 
fused  to  pay  them,  and  asserted  he  would  not 
pay  them,  the  purchaser  bad  a  right  to  rescind. 

Z  Veitdob  ahd  PtTBOH4^B  4s>162  —  Sum- 
oienct  or  Deed  Tendebbd. 
A  tender  of  deed  oU^ting  purchaser  to  as- 
sume and  pay  irrigation  district  bonded  Indebt- 
edness on  tbe  land  in  addition  to  mortgage 
thereon  was  properly -refused  by  purchaser  un- 
der contract  to  assume  the  mortgage  only,  even 
though  be  was  under  obligation  to  take  the 
land  subject  to  the  bonded  ddit 

3.  Terdob  and  Pdbchasbb  1^118  —  Pua- 
OHASEB's  Right  to  Bebcird— Deien8x& 

Vendor  could  not  nrge,  as  a  defense  to  pur- 
chaser's resciasfon,  that  he,  tbe  Tender,  could 
not  be  put  in  statu  quo,  wbere  he  had  done  noth- 
ing except  pay  a  part  of  his  mortgage  debt  on 
the  land  to  reduce  it  to  the  amount  which  the 
purchaser  had  agreed  to  assume,  and  the  loss 
of  the  land  by  foreclosure  pending  purdias- 
er's  action  to  r«acind  was  by  vendor's  own  fanlt. 
after  notice  of  resdsslon. 

4.  EscBowB  «s»14(l)— WBonomx.  Dkutxbt— 
Effect. 

Wbere  deed,  given  to  real  estate  agent  by 
grantor  to  be  delivered  after  consummation  (rf 
exchange  of  lands,  was  recorded  by  the  agent 
without  awaiting  such  consommatioD  and  with- 
out actual  delivery  to  the  other  par^  to  tiie 
exchange,  and  without  the  authority  and  against 
the  Instructions  of  the  grantor,  there  wss  no 
delivery,  and  the  instrument  was  not  a  deed, 
snd  conveyed  nothing. 

5.  BscBOws  4s>14<9— WBOHaniL  Dklxvbbt— 
Batxroatioh. 

Unauthorised  delivery  of  a  deed  may  be 

ratified. 
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6.  EsTonnL  ^a74(l)  —  ggiTOPEL  xh  Pais— 
Uhdkuvkbbd  DnED. 

The  only  wny,  U  any.  in  whldi  a  grantee  of 
a  grantee  of  a  recorded  UDdelivered  deed  can 
claim  anrtblng  BgaioBt  the  grantor  in  aach  deed 
is  by  estoppel  in  pais  throogb  the  grantor's  neg- 
lect to  take  immediate  measures  to  recover  bis 
land,  thus  leaving  an  apparently  good  title 
shown  hj  the  record. 

7.  ESTOPFEL  «S>110— PUUDIKO. 

For  the  grantee  of  tbe  grantee  of  a  record- 
ed undelivered  deed  to  claim  against  tbe  gran- 
tor of  Bucb  deed  estoppel  in  pais  through  tbe 
grantor's  neglect  to  take  immediate  measures 
to  recover  bis  land  so  as  not  to  leave  an  appar- 
enUj  good  title  shown  bj  the  record,  anch  es- 
toppel mast  be  pleaded. 

8.  Estoppel  «=>116— iEIelxarcb  on  Conduct 
— Bttbden  of  Phoof. 

One  claiming  by  estoppel  liai  tbe  burden 
of  showing  he  was  misled  to  Us  hurt. 

Department  2. 

Error  to  District  Oourt.  Adams  County; 
Harry  S.  COass,  Judge. 

Suit  by  Henry  C.  W^orst  against  John 
B.  Clark  and  others.  Judgment  of  nonsuit 
and  plaintiff  brings  error.  Reversed. 

Benedict  ft  Phelps,  of  Denvo-.  for  plalntUf 
in  enor. 

D.  W.  Bates,  of  Albta.  Iowa,  and  Melville 
ft  llelvlUe,  of  Vmnt,  for  defendants  in 

nr. 

DBNISON,  J.  Tbls  vas  a  mOt  by  Weg- 
horat  to  nactod  a  contract  and  for  reconvear- 
ance  of  land.  He  was  nonsuited. 

Tbi  plainttfT,  Weghorst,  on  the  SUA  Dt  Oc- 
tober, 1913,  entered  into  an  agreonut  In 
writing  wltii  the  defendant  John  B.  Clark, 
whereby  Clark  agreed  to  convey  80  acres  in 
Morgan  county  to  Weghorst  and  Weghorat 
agreed  to  boy  tbe  same  and  pay  casta  $1  and 
convey  to  Clark  327  acres  In  Adams  coun- 
ty therefor.  The  contract  contained  the  fol- 
lowing clauses: 

"It  is  understood  that  the  above  80  acres  of 
land  is  incumbered  with  a  mortgage  of  seven- 
teen hundred  dollars,  which  party  of  the  second 
part  agrees  to  pay.  *  *  *  It  is  also  under- 
stood that  tiiis  827  acres  Is  to  be  dear  id  all 
encumbrances. 

"It  is  also  provided  and  agreed  that  party 
of  the  first  part  is  to  have  a  reasonaUe  time 
to  examine  and  except  this  327  acres. 

"It  ia  mutually  agreed  that  good  and  suffi- 
cient warranty  deeds  are  to  be  exdianged  and 
delivered  Immediately  after  abstracts  of  title* 
shall  have  been  exchanged  and  examine  showing 
good  and  merchantable  titles. 

"Should  abstracts  of  title  require  correction 
a  reasonable  time  shall  be  given  therefore  10 
di^  amy  be  bad  In  this  work." 

It  appears  from  tbe  record  on  error  that 
W^horst  was  a  resident  of  Ft  Morgan,  John 


R.  Oartc  a  resident  of  Iowa,  fha  defendant 
D.  N.  dark  was  his  n^lhew,  and  the  defoid- 
ant  C  W.  Hammond  was  a  real  estate  agent 
In  Ft.  Moimn  who  was  endeavoring  to  bring 
about  an  exchange  of  the  proper^. 

The  i^lntifC  claims  ttmt  the  defendant 
Hammond,  in  order  to  defraud  him,  peranad- 
ed  him  to  execute  a  warranty  deed  and  leave 
it  In  bis  bands.  He  did  execute  such  a  deed, 
and  gave  it  to  Hammimd  to  be  delivered  aft- 
er the  deeds  had  been  examined  his  attor- 
ney, the  abstracte  delivered,  the  titles  exam- 
ined, and  everything  was  ready  for  ocmsum- 
mation.  John  B.  Clark  also  placed  in  Ham- 
mond's hands  a  deed  4tf  tbe  80  acres  to 
We^orst  Hanummd,  without  awaltli^  the 
examination  of  deeds  or  abstracts,  sent  the 
deed  from  Weghorst  to  Adams  county  for 
record,  but  retained  the  deed  from  John  B. 
Clark  to  Weghorst,  which  Weghorst  did  not 
see  until  after  his  deed  to  Clark  bad  been 
recorded,  and  which  contained,  immediately 
after  the  description,  the  following: 

"The  same  to  be  clear  of  all  Incumbrance  ex- 
cept a  mortgage  of  seventeen  hundred  dollars, 
and  the  bonded  indebtedness,  which  party  of 
tbe  second  part  agrees  to  assume  and  pay." 

The  eighty  acres  was  subject  to  a  mort- 
gage in  excess  of  $1,900,  and  J.  R.  Clark,  In 
preparation  for  the  fulfillment  of  the  con- 
tract, reduced  the  mortgage  by  payment  to 
$1,700. 

Tbe  80  acres  in  Morgan  county  was  within 
the  limits  of  an  Irrigation  district,  which 
had  issued  bonds  which  constituted  the  bond- 
ed Indebtednera  referred  to  in  the  clause 
above  quoted.  The  authorities  levied  a  tax 
for  the  irrigation  district  for  the  year  1913, 
which  amounted  to  upwards  of  $300  against 
the  80  acres  in  questicxi.  Tbe  parties  fell  in- 
to a  dispute  about  the  premature  record  of 
the  deed  from  Weghorst,  the  payment  of 
this  tex,  and  other  less  important  matters, 
and  in  March,  1914,  Weghorst  demanded  that 
John  R.  Clark  pay  tbe  said  tax  and  deliver 
him  a  deed,  subject  to  the  $1,700  incum- 
brance. It  is  not  clear  whather  he  Intended 
to  demand  the  deed  free  from  the  bonded  in- 
debtedness, and  It  is  claimed  that  be  bad 
waived  that  defect  In  the  title. 

In  the  meantime  John  iR.  Clark  had  con- 
veyed  the  Adams  county  land  for  a  valuable 
consideration,  as  he  claims,  to  X>.  N.  Clark, 
There  was  no  proof  of  notice  to  D.  N.  Clark, 
nor  was  there  any  proof  of  lack  of  notice  to 
him  of  We^orst'a  dalms.  John  R.  Clark 
refused  to  pay  the  tax,  and  Weghorst  brought 
suit  to  rescind  the  contract  and  for  a  recon- 
veyance of  the  Adams  county  land. 

[1]  Under  the  statote  it  was  Clark's  duty 
to  pay  these  taxes ;  tbey  were  a  lien  on  the 
80  acres  when  the  contract  was  made,  and 
under  the  contract  It  was  hla  duty  to  conv^ 
the  80-acre  tract  free  from  them,  and  while 
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they  were  not  payable  untU  some  time  after 
the  contract  was  Intended  to  be  consummat- 
ed, yet,  before  the  contract  was  consummat- 
ed and  before  Weghorat  rescinded  It,  Clark 
refused  to  pay  them,  and  asserted  that  he 
would  not  pay  them ;  therefore  Weghorst  had 
a  right  to  readnd.  Hamill  t.  Thompson,  3 
Colo.  518. 

[2]  At  the  trial  Clark  tendered  the  deed 
from  which  the  above  quotation  is  taken, 
which  was  refused.  It  was  rightly  refused. 
The  above  clause  by  which  Weghorst  pur- 
ports to  assume  the  payment  of  the  bonded 
indebtedness  is  not  In  accordance  with  the 
contract,  and  Justifies  tbB  refusaL  It  is  pos- 
sible that  under  the  peculiar  circumstances 
of  this  case  W^hoc^  was  under  obligations 
to  take  the  80  acres  gubject  to  the  bonded 
debt,  but  by  no  tiieoty  could  He  be  obliged 
to  assume  or  agree  to  pay  it,  or  take  tiie 
risk  of  the  doubtful  l^al  effect  of  the  dause 
purporting  to  assume  such  payment. 

[9]  As  to  statu  quo,  John  R.  Clark  had 
given  W^horat  nothing,  and  had  done  noth- 
ing at  the  time  ct  the  resdsslon  except  to 
pay  a  part  of  hia  own  debt,  and  wa.8  there- 
fore In  statu  quo. .  Hie  loss  ot  the  SO  acres 
by  foreclosure  pending  this  action  la  by  his 
own  faulty  after  notice  of  rescission. 

[4,  B]  As  to  the  tfect  of  the  deed  ^m 
W^horst  to  Clark,  the  record  shows  it  to 
have  been  recorded  without  actual  delivery 
to  Clark,  without  the  authority  aiid  against 
the  instructions  of  the  -grantor.  This  was 
not  a  delivery.  The  Instrument  was  not  a 
deed,  and  conveyed  nothing.  Hamill  v. 
Thompson,  supra;  Enapp  v.  Nelson,  41  Colo. 
447,  02  Fac.  012 ;  and  cases  cited. 

We  do  not  think  the  record  shows  that 
Weghorst  ever  waived  this  point.  His  cor- 
reepondence  shows  that  he  demanded  a  re- 
conveyance immediately.  True,  he  was  will- 
ing at  all  times  to  carry  out  the  agreement 
according  to  its  terms,  and  urged  that  that 
be  done;  and  if  It  had  be^  done  the  instru- 
ment would  have  been  ratlQed  and  would  . 
have  become  a  deed,  but  it  was  not  done,  and 
John  R,  Clark  .never  signed  or  .tendered  a 
deed  accoi^lng  to  the  terms  of  the  contract, 
but  refused  to  carry  out  the  contract  by  pay- 
ing the  irrigation  tax  for  1913,  by  reason  of 
which  Weghorst  rescinded.  The  conveyance, 
therefore,  from  Weghorst,  never  took  effect. 

[l-t]  What,  under  these  drcumstancea,  are 
the  rights  of  D.  N.  Clark}  He  Is  not  In  the 
position  of  the  ortflnary  purchaser  without 
notice  of  unrecorded  rights;  neither  is  Weg- 
horst In  that  of  one  who  has  failed  to  record 
bis  evidences  of  tiUe,  so  the  question  Is  not 
to  be  solved  by  construction  of  the  recording 
acts.  Weghorst  has  nevbr  parted  with  his 
titie  to  any  one.  The  only  way.  If  any.  In 
which  D.  N.  Clark  can  claim  anything  against 
him  is  by  estoppel  in  pats  through  his  n^- 
lect  to  take  Immediate  measures  to  recover 


his  land,  thus  leaving  an  apparoitly  good  ti- 
tle shown  by  the  record.  But  aocordlng  to 
the  record  before  us,  estoppel  Is  not  pleaded, 
and  that  Is  necessary  (De  Votie  v.  McGerr, 
15  Colo.  467,  471,  24  Pac.  023,  22  Am.  St 
Rep.  426;  Oaynor  v.  Clements,  16  Oolo.  209, 
211, 28  Pac.  324 ;  Prewett  v.  Lambert,  19  Cola 
11,  12,  34  Pac.  684),  nor  was  It  proved.  To 
constitute  estoppel  it  la  essential  that  the 
defendant  be  misled  to  bis  hurt  (Griffith  v. 
Wright,  6  Colo.  248),  and  we  have  no  proof 
but  that  D.  N.  Clark  knew  'of  the  whole 
transaction. 
The  Judgment  should  be  reversed. 

GARBIGUES.  G.  J.,  and  SCOTT,  COD- 
cnr. 

(M  Oolo.  3tt) 
THOMAS  V.  WISNEB.  (No.  9350.) 

(Supreme  Court  of  Colorado.    Mar  ff>  1910.) 

1.  Public  Lakdb  «=»186  — - M«XTaa.aB8  bt 

Entbtuan. 

A  homestead  or  pre-empti6U  entrjman,  or 
his  helTB  after  bis  death,  may  mortgage  or  ^• 
camber  the  land  embraced  In  his  entry  prior 
to  final  proof  or  patent. 

2.  MOBTGAOES  <l»28— EquiTABU  MOBTOAOE. 

Whece  na  entryman  apon  public. lands  bor- 
ro'med  mope;  from  defendant,  sod  plaintiff  sign- 
ed a  note -therefor  as  a  surety,  and  the  mpn^ 
was  used  for  improvements  upon  the  home- 
stead, and  the  eotryman  died,  the  defendant,  as 
heir,  succeeding  to  his  rights  and  'interest  in 
the  bomeabtad^  an  agreement  between  defudaot 
and  plaintiff,  defendant  liaving  obtained  a  ju(^- 
ment  against  plaintiff  by  reason  of  deceased 
eotryman  having  failed  to  pay  the  loan,  wbereui 
defendant  agreed  to  reimburBe  plaintiff  oiit  of 
any  interest  acquired  or  to  be  acquired  in  the 
homestead  or  any  money  paN  upon  the  judg- 
ment, was  an  equitable  mortgage  upon  defend- 
ant's  interest  in  the  homestead. 

3.  MOBTOAQEB  ®=»25(2) — CONSIDKBATION. 

Where  an  entryman  borrowed  money  from 
defendant,  and  plaintiff  signed  note  as  a  surety, 
and  the  lAoney  was  used  for  improvements  up- 
on the  ^homestead,  and  the  entryman  died,  the 
defendant,  as  heir,  smceeding  to  his  rights 
and  Interests  in  tiie  homestead,  there  was  a 
consideration  fer  a  mortgage  agreement  tit- 
tween  defendant  and  plaintiff,  defendant  havtag 
obtained  a  judgment  against  plaintiff  by  reason 
of  deceased  entryman  having  failed  to  pay  the 
loan,  wherein,  defendant  agreed  to  reimburse 
plaintiff,  out  of  any  interest  .acquired  or  to  be 
acquired  in  the  homestead*  fw  any  money  paid 
apon  the  judgment. 

Error  to  District  Court,  Logan  County ;  U. 
P.  BUrke.  Judge. 

Action  by  OUve  M.  Thomas,  formerly  Olive 
M.  House,  against  Fred  A.  Wlsner.  There 
was  a  Judgment  In  favor  of  def^idant,  and 
platntlir  brings  rarer.  Reversed. 
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Br.  B.  ChnrdUU  and  F.  W.  Clark.  boOi  of 
Qteele7f  ft>r  plaintiff  la  error. 

■  SCOTT,  J.  The  complaint  In  tbts  caae  by 
the  plaintiff  In  error,  alleged,,  in  aabgtance: 
That  Charlee  A,  Wianer,  an  onmarrled  man, 
entered  as  a  government  homestead  the  N. 
W.  \i  of  section  30,  township  12  south  of 
range  SI,  In  Logan  county,  Colo.,  and  con- 
tinued to  reside  npon  and  Improve  the  same 
until  the  time  .of  his  death,  which  occurred 
without  his  having  made  final  proof  there(Hi. 
That,  at  the  time  of  the  death  of  Charles  A. 
'Wlsner,  he  left  as  his  sole  heirs  at  law  two 
brothers,  Edward  H.  Wlsner  and  Fred  A. 
Wlsner,  and  two  idsters,  Elizabeth  Luckett 
and  Jennie  fii.  Hunt  That,  sut>seqi^eat  to 
the  death  of  Charles  A.  Wlsner,  the  heirs 
caused  final  proof  on  said  homestead  to  be 
made,  and  received  a  government  patent  con- 
veying said  tract  to  the  heirs  of  the  entry- 
man.  That  during  his  lifetime,  and  while 
residing  on  said  homestead,  Charles  A.  Wls- 
ner, the  entryman,  became  indebted  to  his 
brother  Edward  H.  Wlsner  In  the  sum  of 
S412.iS0,  which  sum  of  money  was  used  by 
the  entryman  In  and  about  the  Improvemait 
of  the  said  homestead.  That  to  evidence  said 
Indebtedness  Charles  A.  Wlsner  executed  and 
detlvered  to  his  brother  Edward  H.  WIsuot 
his  promissory  note  In  said  sum  and  procur- 
ed the  plaintiff  In  error,  011i[e  M.  'House,  to 
sign  said  proftdascHT  note  as  joint  maker  or 
as  surety. 

Subsequent  to  the  death  of  Charles  A. 
Wlsner,  the  entryman,  Bdward  H.  Vfimer, 
the  payee  of  said  note,  brought  snlt  and  recov- 
ered Judgment  against  Olive  U.  House,  the 
Joint  maker,  now  plaintiff  in  errori  for  the 
full  amount  of  said  note,  Interest,  and  costs. 

On  the  day  said  judgment  was  rendered 
and  prior  to  the  satisfaction  thereof  by  the 
plaintiff  In  error,  the  said  Edward  H.  Wianer 
and  the  defendant  Fred  A.  Wlsner,  brothers 
and  heirs  of  Charles  A.  Wlsner,  jointly  exe- 
cuted and  delivered  to  the  said  OUve  M. 
House  thdr  contract  and  agreemoit  in  writ- 
ing as  follows: 

"This  indentore,  made  and  execnted  tUa  Stb 
day  of  September,  1913,  by  and  between  Fred 
A.  Wisner  and  Edward  H.  Wisner,  parties  of 
the  first  part,  and  Olive  M.  House,  part?  of 
the  second  part,  all  of  Lexington,  Dawson  conn* 
ty,  Nebraska,  witnesseth: 

"That  whereas,  on  this  day  there  has  been 
entered  in  the  county  court  of  Dawson  county, 
Nebraska,  judgment  for  the  sum  of  f412.50 
against  the  isld  OHve  M.  House  In  a  cause 
wherein  the  said  Edward  H.  Wisner  was  plain- 
tiff and  the  said  Olive    .  House  was  defendant ; 

"And  whereas,  said  action  wag  brought  and 
based  upon  a  certain  promissory  note,  dated 
November  9,  1909,  payable  to  the  order  of  said 
Edward  H.  Wisner  and  signed  and  execnted  by 
Charles  A.  Wisner,  now  deceased,  and  the  said 
Olive  11  House,  and  whereas  the  consideration 
of  said  note  was  for  mcmey  loaned  and  advanced 
to  the  said  Gkariei  A.  Wisner,  now  deceased. 


and  by  him  used  as  to  a  part  thereof  to  and 

about  the  improToment  of  a  certain  government 
homestead  filed  upon  and  occupied  by  the  said 
Charles  A.  Wisner,  now  deceased,  which  said 
homestead  entry  and  laud  is  described  as  fol- 
lows, to  wit,  the  northwest  quarter  of  section 
thir^,  township  twelve,  range  fifty-one,  In 
Logan  county,  Colorado: 

"Now,  therefore,  in  consideration  of  the  lia- 
bility of  said  Olive  M.  House  for  the  payment 
of  Bald  judgment  and  costs,  the  said  first  par- 
ties hereby  agree  with  the  said  second  party 
that  they  will  reimburse  and  pay  to  the  said 
Olive  M.  House  out  of  such  interest  In  the  said 
land  hereinbefore  described  as  they  may  now 
or  hereafter  take  or  acquire  in  said  land  from 
the  government  of  the  United  States  as  heirs 
at  law  of  said  Cbarlea  A.  THsner,  deceased,  and 
that  they  will  and  do  hereby  assign  to  the  said 
Olive  M.  House  so  much  of  their  aald  Interests 
now  or  hereafter  acquired  from  said  land  as 
BUtdi  heirs  as  may  be  necessary  to  reimburse  her 
for  all  moneys  paid  by  her  on  account  of  said 
Judgment  and  costs. 

"It  is  further  agreed  by  all  of  said  parties 
that  the  validity  or  lim  of  said  judgment  shall 
not  be  impaired  on  account  of  anything  in  this 
agreement  contained. 

"Witness  our  bands  on  the  date  first  above 
mentioned.  Edward  H.  Wianw. 

"Fred  A.  Wlsner. 

*^tness:  imes  B.  Olsen." 


This  Instnunoit  was  at  the  time  duly  kc- 
fcnowledged  and  promptly  recorded  In  the 
office  of  the  comity  derk  and  recorder  of  Jjo- 
gan  county,  Colo.,  all  prior  to  making  of  the 
final  homestead  proof  for  said  lands. 

The  complaint  furtiier  recites  that  since 
the  Issuance  of  government  patent,  Uie  said 
hdirs  have  craveyed  by  warranty  deed  said 
premises  to  one  E.  J.  Williams. 

The  iffayer  of  flie  complaint  was  that  the 
plaintiff  be  declared  to  have  an  equitable 
mortgage  lien  upon  the  undivided  one-half 
Interest  In  said  lands  by  virtue  of  said  in- 
strument of  writli^,  and  for  foreclosure  of 
the  Interest  therein  of  the  said  Edward  H. 
Wlsner  and  Fred  A.  '^tnsner,  and  to  enforce 
the  paym^t  of  fke  dalm  of  the  plaintiff. 

All  parties  seem  to  hsTo  been  duly  served 
with  summons.  The  defendant  Fred  A.  Wie- 
ner alone,  so  iter  as  the  record  dlsdoses,  ap- 
peared and  filed  his  demurrer  to  the  com- 
Idalnt,  which  demarrer  was  sustained  and 
the  cause  ^smlssed. 

The  grounds  of  this  dnnurrer  were:  p.) 
That  the  complaint  does  not  show  any  con- 
sideration for  the  agreement  which  he 
ecuted;  (2)  that  Uie  cause  of  action  Is  barred 
by  section  2206,  Bev.  Stat  of  the  United 
States  (U.  S.  Caa^,  St  |  4S51),  hi  that  the 
contract  was  executed  prior  to  patent;  and 
CS)  that,  it  the  contract  Is  to  be  held  as  valid, 
then  it  is  an  agreement,  made  before  patent, 
to  conv^  an  Interest  In  One  land,  and  for 
Bath  reason  Is  invalid. 

Counsel  for  plaintiff  in  error  has  filed  iriuit 
Is  termed  a  "brief*  in  this  case,  but  in  wbidi 
not  a  adngle  authority  Is  cited,  and  Uie  de- 
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fendftnt  In  error  bas  filed  no  brief  at  all,  and 
with  such  asslBtance  on  the  part  of  counsel 
we  proceed  by  our  own  effort  in  the  endeav- 
or to  reach  a  JuBt  conclusion. 

[1]  While  the  authorities  are  not  In  agree- 
ment  upon  the  question,  it  is  settled  in  this 
Jurisdiction  that  a  homestead  or  pre-emption 
entryiDan  may  mortgage  or  Incumber  the 
land  embraced  in  his  entry  prior  to  final 
proof  or  patent  Wilcox  v.  John,  21  Colo. 
307,  40  Pac.  880,  52  Am.  St.  Rep.  246;  Bun- 
yau  V.  Snyder,  45  Colo.  156, 100  Pac.  420;  and 
Hubbard  T.  Mulligan,  13  Colo.  App.  116.  57 
Pac.  738. 

This  being  true,  there  can  be  no  sound  rea- 
son why  the  heirs  at  law  of  such  an  entry- 
man,  who  succeeded  to  his  rights  and  duties 
In  the  premises,  may  not  be  acconled  the 
same  right. 

It  is  dear  from  the  Instrument  in  question 
that  It  vas  not  Intended,  and  cannot  be  con- 
strued to  Intend,  a  sale  of  an  Interest  In  the 
premises,  for  the  assignment  Is  only  of  so 
much  of  an  Interest  as  may  be  necessary  to 
"reimburse"  the  plaintiff  for  the  amount 
paid  on  the  Judgment. 

[2]  The  Instrument  partakes  of  the  nature 
and  character  of  a  mortgage.  Its  clear  pur- 
pose was  to  secure  the  payment  of  an  obliga- 
tion. It  Is  specific  as  to  the  amount  of  the 
obligation  to  be  secured,  and  as  to  the  par- 
ticular Interest  in  the  lands  designated  as 
security,  and  as  to  parties.  It  was  adtnowl- 
edged,  recorded,  and  otherwise  treated  by  the 
parties  as  a  mortgage.  Therefore  IrrcBpec- 
tlve  of  its  form  It  must  be  oonstnied  to  be 
an  equitable  mortgage. 

[3]  The  remaining  Question  raised  by  the 
demurrer  Is  the  more  difficult  one  of  conMd- 
eratlon  for  the  contract.  It  Is  plain  that, 
if  the  deceased  entryman  had  made  the 
asreement,  the  con^deratlcHi  would  have 
been  suffidokt  and  valid.  He  had  received 
the  money,  and,  according  to  the  complaint, 
bad  expanded  it  or  at  least  a  part  of  it  In 
making  improvements  on  the  land. 

The  h^rs  ancceeded  to  the  same  rights  and 
Interests  as  were  possessed  by  the  deceased 
entryman.  and  ttaerefwe  to  the  value  and 
benefit  of  the  Improvanmts  made  thereon 
through  and  by  means  of  the  sum  <if  money 
which  the  plaintiff  In  error  ultimate  paid. 
This  would  aeon  to  be  a  sufficient  considera- 
tion for  the  mortgage  agreement  by  the  sold 
hdrs  to  reimburse  the  plaintiff,  and  to  im- 
pras  a  lien  tm  Ouie  interests  in  the  prem- 
ises, present  and  prwpective. 

It  is  true  that  the  payment  by  plaintiff  of 
cbe  Judgmrat  against  ber,  and  which  she  was 
at  the  time  obligated  to  pay,  would  not  in  It- 
self be  a  valid  consideration;  but  if  the 
jotunisors  wera  to  receive  the  boiefit  of  val- 
naUe  improvemente,  made  tiirough  an  ex- 
penditure to  whldi  she  materially  contribu- 
ted, and  against  which  she  might  at  the  time 


have  asserted  a  legal  dalm,  tben  this  will 
constitute  a  valuable  conaideratfm  for  tbe 
agreement  to  reimburse. 

It  may  be,  though  not  clearly  expressed  in 
the  complaint,  that  the  plaintiff  forebore  the 
assertion  of  a'  right,  to  subject  the  Improve- 
ments to  the  satisfaction  of  her  claim  against 
the  estate,  as  a  con^deration  of  the  promise 
of  the  defendants,  and  that,  under  the  facts, 
this  forbearance  was  a  soffictait  considera- 
tion for  the  agreem^t. 

'Hie  complaint,  though  amblgoous,  sug- 
gests such  cMidudon.  The  complaint  in 
these  respects  may  have  been  subject  to  a 
motion  to  make  It  more  specific  and  certain, 
but  it  was  not  subject  to  a  general  demurrer. 

The  Judgment  is  reversed,  with  Instruction 
to  overrule  the  demurrer,  to  permit  the  par- 
ties to  amend  their  pleadings  as  they  may 
be  advised,  and  to  proceed  with  the  trial  of 
the  cause  In  accordance  with  the  views  here- 
in expressed. 

The  Judgment  la  reversed. 

GARBIQUBS,  a  3^  and  DEMISON,  J.. 
Cfmcor. 


ELIOFUVOB  v.  PBOPLB.   (No.  9S47.> 
(Supreme  'Court  of  Colorado.    May  5,  1919.) 

1.  Cbiuinai.  Law  ^3»323  —  Vbnub  —  Ikrb- 

BNCE  raOU  BVIDENCE. 

Venae  is  a  matter  that  may  be  inferred 
from  all  the  evidence  In  1^  case. 

2.  GBiianAi,  Law  9=9564(1)  —  Venub  —  Bn- 

nSHCll— StJTFICIENOT. 
Where  the  iaformation  for  keeping  a  gam- 
bling house  laid  the  venue  in  Mesa  county,  Cola, 
trial  waa  held  in  the  county  court  thereof,  and 
there  was  evidence  that  defendant  was  one  4^ 
the  proprietors  of  a  pool  hall  at  the  corner 
of  Pitkin  avenue  and  Second  street,  that  one 
witness  arrested  several  men  for  gambling  in 
"Grand  Junction"  at  "Second  and  Pitkin,"  tiiat 
defendant  at  time  of  trial  and  tor  ,some  yean 
had  been  a  resident  of  the  city  of  Grand  Junc- 
tion, and  a  witness  stated  that  defendant  was 
a  proprietor  of  the  pool  hall  in  "this  city,"  evi- 
dence held  sufficient  to  show  that  the  offense 
was  committed  in  Grand  Junction,  the  oonnty 
seat  of  Heea  county. 

a  CamiKAL  Law  iCs9304(6>— Jtroxoui,  No- 
nes—Location  or  CiTT— Counxr  Ssat. 
Where  it  appears  from  the  evidence  tkat 
Grand  Junction  is  a  city  in  the  state  of  Colo- 
rado, the  court  will  take  judicial  notice  of  the 
fact  that  Grand  Juuctini  is  located  within  the 
county  of  Mesa. 

Department  3. 

Error  to  Mesa  County  Court;  N.  O.  Miller, 
Judge. 

Louis  Bliopulos  waa  convicted  of  knowings 

ly  permitting  a  building  owned  and  k^t  Iqr 
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Colo.)  MoKAT  T.  FliEMINO 

(IM  P.) 

him  to  be  used  and  occapied  for  gamUlng. 

and  he  brings  error.  Judgmoit  affirmed. 


L.  L.  MorrlsMi,  of  Grand  Junction,  and 
Benjamin  Orlffltta,  ot  Denver,  for  plalnflg  In 
error. 

Victor  E.  Eeyea.  Atty.  Gen.,  and  William 
B.  Ramsey,  Aast  Atty.  Gen.,  for  the  Pec^le. 

AXASSSt  jr.  Dtfendant  below  was  diarged 
with  the  offense  of  knowingly  permitting  a 
building,  owned  and  kept  by  him,  to  be  used 
and  occupied  for  gambling.  The  venne,  in 
the  Information,  Is  laid  In  Mesa  county,  Colo. 
The  trial  was  held  In  the  county  court  of 
Mesa  county,  and  resulted  in  the  omvlctfon 
of  the  defendant  The  cause  Is  now  before 
us  upon  the  defendant's  aivUcatitm  for  a 
supn-sedeas,  and  the  sole  question  to  be  de- 
termined Is  whether  or  not  the  evidence  was 
sufficient  as  to  the  proof  of  Tenn& 

[1]  Venne  is  a  matter  that  may  be  Infer- 
red from  all  the  evidence  in  the  case.  Brooke 
V.  People,  23  Colo.  375,  377,  48  Pat  802; 
Brock  V.  People,  176  Pac.  744 ;  IS  O.  J.  768, 
I  1573. 

[2, 3]  The  place  of  the  offense  Is  frequent- 
ly referred  to  in  the  evidence  as  a  pool  ball 
"at  the  comer  of  Pitkin  avenue  and  Second 
street"  One  witness  testlSed  that  be  ar- 
rested several  men  for  gambling  "in  Grand 
Junction"  at  "Second  and  Pitkin."  The  evi- 
dence shows  that  the  defendant  was  one  of 
the  proprietors  of  the  pool  hall  In  question, 
and  had  been,  at  different  times,  seen  in  the 
pool  hall,  or  going  In  or  out  therefrom,  and 
that  he  was,  at  the  time  of  the  trial,  and 
ever  since  1011  had  been,  a  resident  of  the 
dty  of  Grand  Junction.  The  evidence  was 
clearly  sufficient  to  show  that  the  offense  was 
committed  in  the  city  of  Grand  Junction. 

The  evidence,  furthermore,  plainly  Indi- 
cates tbat  the  dty  of  Grand  Junction,  re- 
ferred to,  was  Grand  Junction,  Colo.  The 
trial  took  place  In  that  city,  the  same  being 
the  county  seat  of  Mesa  county.  A  witness 
for  the  defendant  testified  that  he  "is  the 
proprietor  of  the  pool  hall  at  the  comer  of 
Pitkin  avenue  and  Second  street  in  this  city." 
The  words  "this  dty"  can  refer  only  to 
Grand  Junction,  Colo.  It  appearing  from 
the  evidence  that  Grand  Junction  Is  a  dty 
in  the  state  of  Colorado,  the  court  takes  Ju- 
dicial notice  of  the  fact  tb&t  Grand  Junction 
is  located  within  the  county  of  Mesa,  16  C. 
J.  615,  I  9^ ;  16  Cyc.  909.  The  evidence  Is 
suffldent  to  show  that  the  offoise  was  com- 
mitted in  Mesa  coun^,  Colo^  as  alleged  in 
the  Information. 

The  application  for  a  supersedeas  la  de- 
nied, and  the  Judgment  affirmed. 

Affirmed. 

6ABRI0UES,  a  J.,  and  BAILDY,  con- 
cur. 


McEAT  V.  FLEMING. 


7il 

(M  Colo.  XS) 
(No.  9209.) 


(Supreme  Court  of  Colorado.    Maj  H,  1919.) 

Eucnoir  or  Remedies  ^=»3(2)  —  Incorbist- 
ENT  Rbuedies  —  Action  fob  Bbkaoh  of 
Contract  and  Action  roa  Fbaud. 
An  action  for  breach  of  contract  Is  Incon- 
siateat  with  an  action  for  damages  from  fraud- 
ulently baviiv  been  induced  to  enter  into  it: 
and,  when  one  hat  been  instituted  and  followed 
to  Judgment  plalntUf  has  dected,  and  cannot 
thereafter  have  the  benefit  of  the  other  remedy. 

Department  1. 

Srror  to  District  Court  Oilpin  Conn^; 
Robert  O.  Stronft  Judge. 

Action  by  Jesse  E.  Fleming  against  Leslie 
J.  McKay,  administrator  of  the  estate  of 
Daniel  J.  McKay,  deceased.  Judgment  for 
I^tntiff,  and  defoidant  brings  error.  Re- 
versed and  remanded,  with  directions. 

Louis  Wagner  and  B.  W.  BuiUmt  both  of 
Denver,  for  plaintiff  in  ^ror. 

Harry  G.  Riddle  and  W.  W.  Dale,  both  of 
Denver,  for  defendant  In  orror. 

TELLESR,  J>  Defendant  In  error  had  Judg- 
ment In  an  action  in  the  district  court  of 
Gilpin  county  and  the  defendant  in  that  ac- 
tion brings  error. 

From  the  record  It  appears  tbat  defen^' 
ant  In  error  brought  suit  against  Daniel  J. 
McKay,  in  his  lifetime,  for  the  violatl<Hi  of 
a  contract  to  convey  land.  In  wbidi  action 
defendant  McKay,  had  Judgment  On  ap- 
peal the  Judgment  was  affirmed.  24  Colo. 
App.  380,  134  Pac  159.  After  the  death  of 
the  defendant  in  that  suit  defendant  in  er- 
ror, Fleming,  filed  a  claim  against  the  estate 
of  said  Daniel  J.  McKay  in  the  county  court 
of  Gilpin  county,  In  whldi  said  estate  was  In 
process  of  administration,  alleging  that  he 
bad  been  damaged  in  the  sum  of  fl,450,  by 
reason  of  his  having  been  Induced  by  the 
false  representations  of  said  McKay  to  al- 
ter Into  a  certain  contract  tor  the  pnrduuse 
of  lands. 

The  defense  was  that  the  contract  In  ques- 
tion was  the  -same  contract  which  was  in  the 
earlier  suit  alleged  to  have  been  violated,  and 
for  which  violation  damages  were  sought. 
The  county  court  disallowed  the  claim,  and 
the  cause  was  appealed  to  the  district  court 
with  the  result  above  stated. 

It  is  not  disputed  that  said  claim  against 
the  estate  was  based  upon  the  contract  In- 
volved in  the  first  action,  and  that  the  de- 
mand was  In  the  same  amount  in  each  case. 

An  action  for  a  breach  of  contract  is  an 
afBrmatlon  of  the  contract  and  Is  based  upon 
the  assumption  that  the  contract  if  carried 
out.  would  have  been  of  bai^  to  the  plain- 
tiff. 
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On  t3ie  oth»  hand*  ui  action  tot  dunages 
raultinc  from  cme'a  having  been  frandulent- 
.]j  induced  to  oiter  Into  a  contract  presup- 
poeea  ttiat  the  contract  wonld  be,  if  carried 
out,  detrimental  to  the  complainant. 

The  actions  are  clearly  inconsistoit,  and, 
when  one  has  beoi  Instituted  and  followed 
to  Judgment,  the  plaintiff  baa  dected  between 
them,  and  cannot  thereafter  have  the  bwefit 
of  the  other  remedy.  The  Judgment  In  the 
first  action  is  a  bar  to  the  second  action. 
Wllmore  t.  Mints,  42  Colo.  328.  8B  Pa&  636, 
20  Ii.  B.  A.  (N.  S.)  258. 

The  Judgment  having  been  pleaded  and  Ita 
entry  established  by  the  evidence,  with  a 
showing  that  the  same  contract  was  Involved 
In  both  cases — which  fact  was  admitted  in 
the  replication — the  court  erred  in  directing 
a  verdict  for  the  plaintiff.  Since,  for  the 
reasons  above  stated,  the  cause  must  be  dis- 
missed, it  is  not  necessary  to  consider  the 
other  errors  assigned. 

TtM  Judgment  Is  reversed,  and  the  <!ause 
remanded,  with  directions  to  dismiss. 

OARHIOUES,  a  and  BUKKE,  con- 
cur. 


CH  Oolo.  »9} 

Petition  of  GHAMBKRLIN. 
MANNING  et  aL  v.  PEOPLO. 
(Now  9648.) 

(Snprone  Court  of  Colorado.    May  6,  1910.) 

1.  CovBTs  <=960  —  Tbavbtkb  ow  Oauoeb  — 
NacKBsiTT  or  NOHCT. 

In  view  of  Code  1908^  H  406.  408,  and  Dis- 
trict Court  Bole  8a,  adtborising  the  Judge  of 
any  dvil  division  on  his  own  motion  on  no- 
tice to  all  parties  to  transfer  a  cause  to  another 
civil  division,  an  order  transferring  a  cause  is 
not  binding  on  the  parties  in  the  absence  of  no* 
ties  unless  there  was  express  or  implied  waiver. 

2.  OoOBTS  «S3960  —  TBAimxa  ow  Oavob  ~- 
RKvooAnon  of  Oanu. 

Where  the  Judge  of  a  dvll  division  transfers 
a  caose  to  a  criminal  division,  the  Judge  or  his 
successor  may  revolce  the  order,  of  transfer  at 
any  time  before  the  approving  order  made  by  the 
Judge  to  whom  transferred  is  entered  of  record, 
in  view  of  District  Court  Rule  8a,  requiring 
entry  on  record  of  the  order  of  transfn. 
Bailey,  dissenting. 

En  Banc: 

Error  to  District  Court,  City  and  County 
of  Denver.;  Greeley  W.  Whltford,  Judge. 

J.  F.  Manning  and  others,  on  petition  of 
F.  W.  Chamberlln,  were  found  guilty  of  con- 
twipt.  and  they  bring  error.  Reversed. 

A.  M.  Stevenson,  of  Denver  (Henry  McAl- 
lister, Jr.,  William  Y.  Hodges.  Bartels  & 


Blood.  Penhlnft  Nye.  Try  ft  Tallmadge^  D. 
Edgar  WUson,  and  George  E.  Trallea,  all  of 
Denver,  of  counsel),  for  plaintiffs  In  error. 

Henry  A.  Lindsley,  H.  E.  Luthe,  and  Fred- 
erick Saai^  all  of  Denver,  for  dtfendant  in 
error. 

John  S.  Macbeth,  of  Denver,  for  Charles 
Austin  Batea,  trustee  fbr  second  and  third 
bondholders. 

DENISON,  J.  The  plaintiffs  In  error  were 
found  guilty  of  contempt  in  the  Fifth  divi- 
sion of  the  Denver  district  court,  and  bring 
error. 

December  30,  1918,  the  Hon.  John  I.  Mnl- 
lina,  sitting  in  tiie  Second  division  of  the 
district  court  of  Denver,  entered  an  order  In 
the  case  of  Bankers'  Trust  Company  v.  Colo- 
rado Tule  Marble  Company,  removing  the  re- 
ceiver, one  Manning,  appointed  Chamberlln 
instead,  and  announced  that  all  of  the  "pras- 
ent  pending  litigation  shall  be  continued  un- 
til my  successor  in  otQce  takes  his  position 
In  this  court"  Thereupon  and  from  time  to 
time  thereaftOT  orders  of  continuance  were 
entered,  and  on  the  8th  of  January  the  case 
was  continued  to  the  9th. 

No  order  of  continuance  was  made  on  the 
9th.  On  the  IDth,  the  following  order  was 
made: 

"At  this  day  on  the  court's  own  motion,  it 
is  ordered  that  this  cause  be  and  the  same  is 
hereby  continued  for  hearing  until  the  13th  day 
of  January,  1019." 

On  January  ISth,  the  last  day  of  the  Sep- 
tembor  term  of  court  wd  fbe  last  day  of 
Judge  Mnlllns'  term  of  <rfBce,  he  entered  In 
said  case  and  othw  rdated  cases  the  follow- 
ing order: 

"It  appearing  from  tiie  records  of  this  court 
that  said  causes  have  been  continued  from  day 
to  day  and  the  parties  are  in  court: 

"It  is  ordered  by  the  court  that  said  causes 
are  hereby  transferred  to  division  6  of  the 
district  court  before  the  Honorable  Greeley  W. 
Wbitford;  it  appearing  to  the  court  at  this  time 
that  the  civil'  divisions  of  this  court  are  so  coa- 
gested  with  business  and  the  Importance  of 
the  cases  are  such  that  the  conrt  believes  it  is 
for  the  ends  of  Justice  that  the  said  eases  bo 
transferred  to  the  said  division,  and  the  same 
are  set  before  the  Honorable  Greeley  W.  Whit- 
ford  in  divisiMi  6  of  the  district  court  for  Jan- 
uary 14,  1911^  subject  to  the  orden  of  said 
court" 

On  the  14th. of  January,  the  Hon.  Clarence 
J.  Morley  became  the  successor  of  Judge 
Mulllns  lu  division  2,  and  the  Hon.  Greeley 
W.  Wbitford  assumed  the  duties  of  Judge  of 
division  6 ;  and  on  that  day  there  was  found 
on  the  desk  of  the  clerk,  of  the  Second  divi- 
sion, and  by  him  placed  In  the  flies  of  the 
case,  the  followii^  paper,  bearing  no  date: 

"To  the  Clerk  of  the  District  Court,  Division  2: 
"I  hereby  accept  the  transfer  and  assignment 
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to  aim  cUTlsi«n.  of  caNi  No.  8282S,  Bankers* 

Tniat  Compaay  t.  Colorado-Tole  Marble  Com- 
pany ;  No.  676iD6,  Badetsky  t.  Board  of  CoTiii- 
tf  Commiauotwrs,  Gunniaon  Gouq^;  and 
67620,  Grimes  t.  Badetsky. 

"Greeley  W.  Whltford,  Judge  Diyision  5." 

On  the  20th  of  January,  Jtidge  Morley,  In 
the  Second  divlston.  entered  an  order  vacat- 
ing said  order  of  January  IStb,  and  on  Feb- 
ruary 20th  revoked  the  order  removing  the 
receiver.  Manning,  removed  the  new  receiver, 
Chamberlln,  and  reappointed  Manning.  On 
the  same  day,  February  20th,  Chamberlln 
obtained  in  the  Fifth  dlvisioD  a  citation  for 
contempt,  directed  to  Manning  and  hla  at- 
torney, S.  D.  Cramp;  and  on  the  4th  of 
March,  after  hearing,  the  Jadge  of  the  Fifth 
division  found  the  respondents  guilty  of  con- 
tempt and  aentenced  them  to  a  term  in  Jail. 

Rule  8A  of  the  district  court  la  as  follows: 

'The  judge  of  any  civil  division  may,  of  his 
own  motion,  upon  notice  to  all  parties,  or  upon 
Rtlpulation  of  all  parties  made  in  writing,  or 
orally  in  open  court,  or  upon  written  motion  of 
any  party  beard  upon  due  notice,  order  ttie 
transfer  to  another  ctvil  division  of  any  case 
pending  in  bis  division;  but  no  such  tranaf^r 
diall  be  effective  unless  tiie  Judge  of  tiw  'divlidon 
to  which 'the  ease  la  ordered  transferred,  aliall, 
in  bis  discretion,  by  order  entered  of  record,  ap- 
prove such  transfer." 

The  Flftli  division  la  not  a  dvll  division, 
there  was  no  notice  of  the  order  of  January 
13th  transferring  the  cases,  nor  was  any  or- 
der entered  of  record  In  division  5  approving 
the  same. 

[1}  Passing  the  question  whether,  under 
this  rale,  any  case,  without  the  consent  of 
the  parties,  could  be  transferred  to  the  crim- 
inal division  at  all,  It  Is  clear  that  the  order 
was  not  binding  on  parties  without  notice 
unless  there  was  express  or  implied  waiver, 
■  which  is  not  shown ;  and  this  Is  true  both 
under  the  rale  and  under  the  Code.  Code 
1906,  SI  406,  406 ;  Nance  v.  People.  25  Colo. 
^S,  54  Pac.  631,  and  many  other  cases  In 
this  court  and  the  Court  of  Appeals. 

It  will  be  seen  that  there  was  no  continu- 
ance from  the  9th  to  the  10th  of  January, 
and  consequently  the  parties,  on  January 
13rh,  were  not  technically  in  court  by  virtue 
of  the  contlDuances,  and  they  were  not  ac- 
tually there;  but,  If  they  had  been,  and  as- 
suming the  trath  of  the  redtal  tbat  they 
were,  neither  that  nor  the  fact  that  the  or- 
der was  made  oa  the  court's  motion,  nor  the 
fact  that  the  court  might  lawfully  transfer 
the  case  against  thMr  protest,  would  obviate 
the  necessity  of  notice,  unless  their  conduct 
implied  a  waiver. 

[2]  Again:  Either  Judge  Mnlllns  or  his  suc- 
cessor, Judge  Morley,  could  revoke  the  order 
of  transfer  at  any  time  before  the  order  ap> 
proving  It  was  entered  of  record  In  division 
6,  which  seems  never  to  have  been  done. 


It  fbllowa  thst  Judge  MorleyVi  order  of  ter- 
ocation  and  therefore  Ub  other  orders  wwe 
valid,  the  cases  reibain  in  dlvlBlon  2,  the  re- 
spondents in  division  6  were  not  in  cmtunpt, 
and  the  Judgment  of  the  district  court  In 
that  division  should  be  reversed. 

Something  was  said  in  argument  about  our 
former  holding  in  tbeae  matters.  The  ques- 
tion of  Judge  Mullins'  Jurisdiction  to  remove 
the  receiver,  Manning,  was  under  considera* 
tion  on  application  for  prohibition  and  on 
certiorari,  and  we  held  he  had  jurisdiction ; 
but  the  questions  now  determined  were  not 
then  before  us.  People  ex  rel.  Manning  v. 
District  Court  (Nos.  9513  and  9516)  179  Pac 
808,  decided  at  the  present  term. 

We  take  the  liberty  of  saying  that  the 
function  of  the  court  Is  to  decide  aright,  that 
of  attorneys  is  to  aid  it  In  so  doing,  and 
that  unnecessary  attacks  on  the  conduct  or 
motives  of  the  Judge  or  parties  In  the  court 
below,  su<^  as  we  find  in  the  briefs  In  this 
case,  do  not  aid  but  seriously  hinder  us  in 
reftdiing  a  rii^t  decision. 

BAILSI,  3^  dissenting. 


(M  Colo.  Ml) 
Bx  parte  MILLEB.   <No.  9446.) 

(Supreme  Court  ti  Oolorada    May  1^  1919l) 

1.  C^mniAL  Law   «»S76(2)  —  Bioht  to 

SPEBOT  TbUL  —  ConSHTDTIONAI.  PBOTI- 
SI0N8. 

Where  defendant  was  arrested  September 
27,  1916,  trial,  set  on  defendant's  motion  for 
October  16,  was  vacated  by  the  court,  defend- 
ant was  allowed  to  Inspect  grand  jury  minutes 
December  6,  1915.  and  Bie  motion  to  quash 
within  10  days,  whldi  motion  was  overruled  De- 
cember SO,  1916,  and  Cbe  im^  further  pro- 
ceedings were  diaage  of  venue  granted  ia  Feb- 
ruary. 1917,  and  defendant's  motion  for  dla- 
<^ai^e  in  May,  1918,  and  defendant  was  at  all 
times  ready  for  trial,  and  such  delay  was  not 
necessaiy  for  state's  preparation,  Const,  art. 

2,  I  16^  guaranteeing  a  speedy  trial,  was  vio- 
lated. 

2.  CitnaHAL  Law  «S9676(4)— Delay  Gattsed 
BT  AccvesD— Ghahgk  of  Ybnub. 

In  a  criminal  action,  heldi,  that  defendant's 
motion  for  change  of  venue  did  not  justify  a  de- 
lay of  6  months  In  acting  thereon,  or  the  state's 
failure  to  set  the  cause  for  trial 

3.  Cbiuinal  Law  ^=3673— Right  to  Sfbbut 
Tbial— Defendant  at  Laboe  on  Bail. 

The  fact  that  d^endant  was  at  large  under 
bond  does  not  divest  him  of  the  right  to  tbat 
speedy  trial  guaranteed  by  Const  art  2,  f  16^ 
regardless  of  Bev.  St  1908,  |  2926,  providing 
for  discharge  of  defendant  where  not  admitted 
to  bail,  and  not  tried  before  expiration  of 
second  term  after  Indictment 
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4.  HABEAS  CoBFTTfl  ^»3— OTHEB  REUKDT— 
DiSOHABOB  FOB  UnBEABONABU  DBLAT  IN 
PBOflECUnOW. 

The  contcodon  that  defendant  failed  to  com- 
pl7  with  Sapreme  Court  rule  53  (161  Pac.  xi), 
by  failios  to  appl7  for .  relief  elsewhere  before 
aiUug  for  writ  of  habeas  corpus,  is  witfaoat 
merit,  where  defeodaot's  application  for  dis- 
diarge  for  state's  unreasoDable  delay  in  prose- 
cution of  criminal  action  was  doiied,  and  fur- 
ther detenae  would  have  waived  right  to  dis- 
charge. 

5.  CBOaiTAi.  Law  «s»1028(S)  —  ArPKAii-OB- 
DBBS  Bktzbwablb— Dentiho  Dischabob. 

Order  of  trial  court  denying  motimi  for 
discharge  because  nt  state's  unreasonable  delay 
in  prosecution  in  criminal  action  is  not  such 
final  disposition  of  casa  as  can  be  zeriewed  on 
writ  of  error. 

Original  application  for  writ  of  habeas 
corpus  by  James  P.  Miller.  Motion  to  quash 
writ  denied,  and  defendant  ordered  discharg- 
ed from  custody,  and  district  court  directed 
to  dismiss  Indictment 

H.  A.  Undsley,  E.  L.  Williams.  Frederick 
Sblbb,  and  H.  B.  Lnthe,  all  of  Doiver,  for  pe- 
titioner. 

Leslie  E.  Hubbard,  Atty.  Gen.  (J.  W.  Kelly, 
of  Denver,  of  counsel),  for  respondoit 

BAILEY.  J.  This  Is  an  original  applica- 
tion for  a  writ  of  habeas  corpus  by  James 
P.  Miller,  who  alleges  that  be  is  unlawfully 
restrained  of  bis  liberty.  The  Attorney  Gen- 
eral filed  a  motion  to  quasb  the  writ  because 
of  Insnffidency  of  tects  to  mirrant  Its  issu- 
ance. 

[1,2]  Miller  was  Indicted  by  the  grand 
Jury  of  Boulder  county  on  September  27, 
1915,  and  taken  into  custody  but  later  ad- 
mitted to  hall.  On  ttxe  6tb  day  of  the  follow- 
ing December  he  was  given  leave  to  Inspect 
the  minutes  of  the  grand  Jury  and  given  ten 
days  thereafter  to  file  a  motion  to  quash  the 
Indictmrat  That  motion  was  duly  interpos- 
ed and  overruled  on  Deoemb»  30, 1916.  In 
the  meantime  Miller  tiad,  on  the  opening  day 
of  the  October  term  of  court,  moved  that  the 
cause  be  set  down  for  trial,  which  was  ac- 
cordingly done  for  the  16th  of  the  same 
month  but  later  such  trial  order  was  vacated 
by  the  court,  as  is  alleged  without  notice  and 
without  the  knowledge  of  Miller  or  his  coun- 
sel. No  further  proceedings  were  had  there- 
in until  February,  1017,  when  Miller  moved 
for  a  change  of  venue  whldh  was  granted  In 
the  following  July,  and  the  case  transferred 
for  trial  to  Weld  County.  No  steps  whatever 
were  taken  meanwhile  by  the  State  to  dis- 
pose of  the  case.  In  May,  1918,  Miller  filed 
a  motion  for  discharge,  on  the  ground  of  un- 
reasonable delay.  In  July  next  thereafter  be 
was  surrendered  to  the  sheriff  by  his  bonds- 
men, and  then  applied  for  this  writ,  pending 


the  final  determination  of  iR^Cb  be  was  ad- 
mitted to  ball. 

Upon  these  facts  it  Is  contended  that  Mil- 
ler has  been  denied  the  speedy  trial  vtMeh  Is 
guaranteed  by  the  constitation  and  the  com- 
mon law.  He  relies  upon  section  16  of  Arti- 
de  2  of  the  Constitutlfm,  which  is  as  foUows: 

"That  in  criminal  prosecntlons  the  accused 
shall  have  the  right  to  appear  and  defend  in 
person  and  by  counsel;  to  demand  the  nature 
and  cause  of  tbe  accusation;  to  meet  the  wit- 
nesses against  him  bice  to  face;  to  have  pro- 
cess to  compel  the  attendance  of  witnesses  in 
bis  behalf,  and  a  speedy  public  trial  by  an  im- 
partial jury  of  the  county  or  district  is  which 
the  offense  is  alleged  to  have  been  committed." 

In  discussing  the  meaning  and  ell^  of 
constitutionBl  provisions  such  as  are  quoted 
above  in  16  C.  J.  439,  It  is  said: 

"It  is  usual  for  state  constitutionB  and  stat< 
utes  to  provide  for  the  accused  a  speedy  and 
public  trial.  By  a  speedy  trial  is  meant  one 
that  can  be  had  as  aooo  after  indictment  as  the 
proeecutioD  can  with  reasoaable  diligence  iwe- 
pare  for.  regard  being  had  to  the  terms  of  court; 
a  trial  conducted  according  to  fixed  rules,  reg^ 
ulatlons  and  proceedings  of  law,  free  from  vex- 
atious. Capricious  and  oppressive  delays." 

In  U.  S.  V.  Fox,  3  Mont  612,  in  speaking  to 
the  same  question  the  court  said: 

"The  speedy  trial  to  whidi  a  person  charged 

with  crime  is  entitled  under  the  Constitution  is 
a  trial  at  such  a  time,  sfter  the  finding  of  the 
indictment,  regard  being  had  to  the  terms  of 
court,  as  alial]  afford  the  prosecution  a  reason- 
able opportimity.  by  the  fair  and  honest  exercise 
of  reasonable  diligence,  to  prepare  for  trial; 
and  if  the  trial  is  delayed  or  postpfmed  bvyrad 
such  period,  when  there  is  a  term  of  court  at 
which  the  trial  might  be  had,  by  reason  of  the 
neglert  or  lachos  of  the  prosecution  in  prepaid 
lug  for  trial,  Euch  delay  is  a  denial  to  the  de- 
fendant of  his  right  to  a  speedy  trial,  and  in 
such  case  a  party  confiQed,  upon  application  by 
habeas  corpus,  is  entitled  to  discharge  from 
custody." 

In  determining  the  eCTect  of  like  oonstitn- 
tlonal  proviidons  and  the  remedy  for  relief 
in  sucb  dreumstances  the  following  cases 
tK>ld  substantial!^  the  same  as  Indicated  by 
the  foregulng  quotations,  and  approve  the 
method  of  relief  to  which  defendant  liereiu 
has  resorted :  Arrowsmlth  v.  State,  131 
Tenn.  480,  175  S.  W.  545,  U  B.  A.  lfll5E, 
363;  State  v.  Keefe,  17  Wyo.  227,  98  Pac, 
122,  22  L.  R.  A.  (N.  S.)  896,  17  Ann.  Gas.  161 ; 
U.  S.  V.  Fox,  3  Mont.  612;  and  Ex  parte 
Johnson  C.  Stanley.  4  Nev.  113. 

It  appears  that  the  State  took  approxi- 
mately forty-five  days  to  dispose  of  the  mo- 
tion to  quash  the  indictment  No  explana- 
tion or  reason  Is  given  for  such  delay.  Nei- 
ther is  there  any  Justification  offered  for  the 
delay  in  setting  the  ease  for  trial,  or  expla- 
nation, r^sonable  or  otherwise,  for  vacating 
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the  trial  atdet  after  tbe  case  had  <mce  be&i 
Kt  down  for  trial.  It  ia  tme  that  defotdant 
moved  for  a  change  of  Tenue,  which  was 
granted,  bnt  that  does  not  Justify  nor  ezcose 
the  delay  of  five  months  In  acdng  this 
motion,  or  the  fftllure  to  set  the  cause  down 
for  trial  In  Weld  County.  As  a  mattn  of 
ftict,  no  reason  or  explanation  has  beoi  ^t«i 
for  the  failure  to  proceed  up^n  the  Indict- 
ment for  approximately  two  years  and  el^t 
months,  whhdi  period  elapsed  betweoi  the 
retnni  of  the  Indlctmoit  and  the  application 
of  defradant  for  discharge. 

The  question  Is  therefore  whether  this  un- 
seemly delay  In  brlDE^ng  the  accused  to  trial 
can  be  held  to  be  reasonable.  It  appears 
that  the  defendant  was  at  all  times  not  only 
ready,  but  wUUng  and  anxious  to  proceed 
with  hla  defense,  and  that  he  was  In  no  way 
re8[>oDslble  for  any  delay  which  has  i>ost- 
poned  a  final  disposition  of  the  cause.  The 
only  delay  permissible  or  Justifiable  on  the 
part  of  the  prosecution  is  that  which  Is  nec- 
essary for  proper  preparation  for  trial.  In- 
eluding  the  securing  of  the  presence  of  Its 
witnesses. 

[3]  It  is  vigorously  contended  by  the  State 
that  section  2926,  B.  S.  1908,  requiring  the 
trial  of  accused  persona  within  two  termg  of 
court  after  indictment,  has  no  application  to 
the  case  at  bar  because  Miller  was  at  large 
on  tHiU.  The  fact  that  he  was  at  large  un- 
der bond  manifestly  does  not  divest  him  of 
the  right  to  that  tpeedy  trial  which  Is  guar- 
anteed by  the  coDstltntlon,  and  regardless  <^ 
Hie  statute  he  la  in  any  emit  clearly  within 
section  16,  Article  2,  of  Hie  Oonstltutlon. 
and  under  the  tacts  disclosed  mtitled  to  the 
relief  prayed. 

[4,  i]  There  is  no  merit  In  tbe  contention 
of  the  State  that  MlUer  failed  to  comply 
with  rule  58  of  this  court  OAl  PU.  xl)  in 
that  he  faUed  to  first  apply  for  rditf  else- 
where before  asking  for  this  writ.  It  is 
manifest  that  when  his  application  for  a  dis- 
cbarge was  denied  that  he  could  not  have 
applied  to  another  district  court  for  relief, 
nor  could  he,  without  waiving  his  right  to  a 
dlsctiarge,  have  proceeded  further  with  his 
defense.  People  v.  Hawkins,  127  Cat  372, 
59  Pac.  697.  The  order  of  tbe  trial  court 
denying  the  motion  to  discharge  was  not 
such  a  final  disposition  of  the  case  as  could 
have  been  reviewed  by  this  court  on  error. 
The  only  effective  remedy  left  Miller,  tbere- 
fore,  was  through  this  application. 

The  undisputed  facts  show  that  the  State 
has  been  highly  remiss  in  this  prosecution. 
There  is  no  attempt  to  Justify  or  explain  the 
delay  and  we  must  conclude  that  none  is 
possible.  It  was  distinctively  the  duty  of 
the  prosecution  to  move  In  the  mattCT.  The 
State  having  placed  the  Incubus  of  a  crim- 
inal charge  upcm  the  defendant,  it  cannot 


now  be  permitted  to  ladeflnltely  bold  this 
cloud  over  him  and  unreasonably  and  nnnefr 
essarlly  delay  action.  To  do  this  la  clearly 
in  Tlc^tlon  of  tbe  omistltutlonal  guarantee 
of  a  speedy  triaL 

The  motion  to  quash  the  writ  will  tbere- 
frae  be  denied,  Oie  defsidant  is  ordered  dis- 
charged from  custody,  and  tbe  district  court 
of  Weld  County  directed  to  dismiss  the  to- 
dictm^t 


GARRIGUES,  a  J, 
cur. 


and  ALLEN,  J.,  ctm- 


(M  Oolo.  231) 

HBLBUBO  T.  TOWN  OF  LOUISTIIXB  et 
aL   (No.  9383.) 

(Sapreme  Court      Colorado.    May  5,  191Q.) 

Mastkb  ahd    ^taitf  «S>872— WOBKUCn'S 

CoHPKHBATioif— OoNsntncnoH. 
BecoTeiT  cannot  be  had  for  death  of  a  po- 
lice officer  killed  by  person  whom  he  attempted 
to  arrest,  under  Workmen's  Compensation  Act, 
which  permita  recovery  for  injuries  not  inten- 
tionally inflicted  by  another. 

Departmoit  8. 

Error  to  District  Court,  Boulder  County; 
Robert  O.  Strong,  Judge. 

Proceedings  for  workmen's  compensation 
by  Mary  Helburg,  widow  of  Victor  Heiburg, 
in  her  own  behalf,  and  in  behalf  of  certain 
minor  ctiildren,  against  tbe  Town  of  Louis- 
ville, Colo.,  and  the  Industrial  Commission 
of  Colorado.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Edward  Aifoltw,  of  Louisville,  and  Ed- 
mund X  Churdiill,  of  Denver,  for  idainUfC 
la  error. 

Leslie  E.  Hubbard,  At^.  Oen.,  and  John  L. 
Sdiweiger^  Asst  Atty.  Gen.  (Walter  E. 
Schwed,  of  Driver,  of  counsel),  for  defend- 
ant in  error  Industrial  Commission. 

ALLEN,  J.  Victor  Helbei^,  a  police  offi- 
cer of  the  town  of  Louisville,  was  killed  by 
a  person  whom  he  undertook  to  arrest  The 
dependents  of  the  deceased  officer  sought  an 
award  under  the  Workmen's  Compensation 
Act.  The  Industrial  Commission  denied 
compensation  upon  the  ground,  among  oth- 
ers, that  the  injury,  upon  which  tbe  claim  was 
based,  was  one  'intentionally  Inflicted  by 
another,"  within  .the  meaning  of  section  8  of 
the  act  (chapter  179,  Session  Laws  10119, 
wtiich  denies  the  right  to  compensation  in 
cases  where  the  injury  Is  Int^Cionally  In- 
flicted by  a  third  person.  This  section  was 
amended  in  1917,  but  prior  thereto,  a^d  at 
the  time  of  the  Injury  in  question,  provided 
that  the  following  condition,  among  others, 
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must  occnr  In  order  Uiat  flw  right  to  com- 
pensation sball  obtain: 

"When  th«  injurr  *  *  *  ia  not  intentlon- 
,  aUj  aelf-jnflieted  cr  intentionally  Inflicted  hy 
another. " 

The  claimants  brought  an  action  In  the 
district  court  of  Boulder  county  to  vacate 
the  findings  and  order  of  the  commission. 

district  court  having  upheld  the  com- 
misnion  and  confirmed  its  order,  the  claim- 
ants bring  the  cause  here  for  review. 

The  plaintiffs  in  error,  claimants  before 
the  commission,  contend.  In  effect,  that  the 

•  above-quoted  clause  of  section  8  of  the  stat- 
ute of  1915  shoald  not  be  literally  construed, 
hut  that  the  words  "injury  Intentionally  in- 
lUcted  by  another"  should  be  Interpreted  to 
refer  only  to  an  Injury  Intenticmally  inflicted 
by  another  for  reasons  personal  to  the  as- 
sailant, and  not  to  relate  to,  or  Include,  any 
injury  which,  although  infiicted  Intentional- 
ly by  a  third  person,  was  one  caused  by  the 
employment,  or  arose  as  the  result  of  a  per- 
il Incident  to  the  employmoit  as  In  the  in- 
stant case. 

However  much  the  construction  contoided 
for  would  result  In  harmonizing  section  8 
with  the  general  purpose  of  the  Workmen's 
Compensation  Act,  neverthdess  the  conten- 
tion cannot  be  sustained.  The  clause  and 
phrase  in  question  is  clear  and  exidlclt,  and 
must  be  enforced  according  to  Its  plain 
meaning.  Ab  said  in  Hause  t.  Bose,  6  Colo. 

"We  cannot,  as  a  court,  supply  omissions, 
aof  make  law  tto  fit  an  osceptlonal  case. 

*  •  •  The  statute,  belDg  explicit,  does  not 
admit  of  interpretation  beyond  its  ezpreu  let- 
ter, and  must  be  administered  as  we  find  iL" 

For  the  above  reason,  the  Judgment  is  af- 

Onned. 
Affirmed. 

GABBIGUKS.  a  J.,  and  BAILET,  3^  con- 

MIT, 


a  r.  ADAMS  GO.  T.  CFTT  AMD  COUNTY 

OF  DENVER. 

BIXLER  V.  SAME. 

(Noa.  8861,  9862.) 

(Supreme  Conrt  of  Colorado.    Aby  5,  1019.) 

1.  Hawkers  and  Pbddlebs  «=»7— ViouTion 
OF  License  Law— Evidence. 
In  prosecution  for  peddling  witbont  a  U- 
cense  contrary  to  a  city  ordinance,  evidence  re- 
garding value  of  accused's  stock,  that  it  had  a 
permanent  place  of  business  and  paid  taxes 
as  other  merchants,  is  admissible  to  negative 
suggestion  of  itineracy  which  is  necessary  to 
constitute  a  peddler. 


2.  Hawksbs  Aif  d  Pxddubs  ^»7— Tioianoif 
ov  Ijcensk  Law— Btiobhce. 
In  prosecatlon  under  a  dty  ordinance  for 
peddling  without  a  license,  e^ence  that  <m 
two  occasions  defendant's  solicitors  disobeyed 
instructions  by  selling  their  samples,  instead  of 
merely  taking  orders,  held  insufficient  to  sos- 
tain  a  conviction. 

Error  to  County  Court.  City  and  County  of 
Denver;  Ira  C-  Rothgwber,  Judg& 

The  0.  r.  Adams  Company  and  K.  Q,  Blx- 
ler  were  convicted  of  peddling  without  a 
license,  and  bring  error.  Reversed. 

D,  Lk  Webb,  ot  Denver,  for  plaintiffs  fn  er- 
ror. 

Jamei  A.  Marsh  and  Jacob  3.  lAf^yenoBu, 
both  ot  Denver,  for  defendant  in  error. 

SCOTT,  J.  These  cases  were  consolidated 
and  tried  together.  Both  the  defendant  the 
C.  r.  Adams  Company  and  the  defendant 
Bixler  were  s^arately  charged  with  the 
vlolatiou  .of  the  provlslcms  of  an  ordinance 
of  the  dty  and  county  of  Denver,  relating  to 
peddlers  without  first  having  obtained  a 
license  as  a  peddler.    These  provisions  are: 

Section  1106:  "License  Required,— It  shall 
be  unlawful  for  any  person  to  carry  on  the 
business  ot  a  peddler  without  first  obtaining  a 
license  therefor  as  herein  required." 

Section  1407:  "Definition  of  PediOers.— Ev- 
ery person  who  shall  sell  or  offer  for  sale,  bar- 
ter, or  exchange,  at  retail,  any  goods,  wares, 
merchandise,  fruits,  vegetables,  or  country  prod- 
uce, traveling  from  place  to  place  on,  slong, 
or  upon  the  streets  of  the  dty  and  county,  or 
who  shall  sell  and  deliver  from  any  wagon, 
pushcart,  or  other  vehicle  going  from  place  to 
place,  any  goods,  wares,  merchandise,  fniits. 
vegetables*  or  country  produce,  or  who  shall 
go  about  from  place  to  place  seDIng  and  deliver- 
ing goods,  wares,  merchandise;  fruits,  vegeta- 
bles, or  cooDtry  produce,  shall  be  deemed  a  ped- 
dler." 

The  defendants  were  tried  and  convicted 
before  a  Justice  of  the  peace,  and  upon  appeal 
tried  de  novo  and  convicted  before  the  coun- 
ty court  This  Judgment  Is  now  before  us 
for  review. 

[1]  The  trial  was  before  a  Jury,  but  the 
court  directed  a  verdict  It  appears  that  the 
defendant  Bixler  Is  the  general  manager  of 
the  defendant  corporation.  The  defendants 
made  the  following  offer  of  proof  which  was 
rejected  by  the  court: 

'^be  defendant  now  offers  to  prove  before 
the  jury  that  the  defendant  C.  F.  Adams  Com- 
pany is  and  for  at  least  20  years  has  been  an 
established  merchant  in  the  dty  of  Denver: 
that  it  is  maintaining  its  place  of  badness  per- 
manently at  1444  Curtis  street  at  which  point  it 
has  carried  at  all  times  a  substantial  sttx^  of 
goods  of  an  average  of  $25,000;  that  it  sells 
its  goods  at  that  place,  as  does  any  other  mer- 
chant; that  it  takes  orders  for  goods  over  the 
'phone  and  by  mail,  as  does  any  other  mer- 
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chut;  that  it  bandlei  lU  own  goods  ezclailT«- 
Ij;  titat  the  goods  are  sent  hers  from  another 
state,  as  are  practicany  all  such  dasaes  of 
goods;  that  the  defendant  Bixler  is  not  an  of- 
ficer of  the  company,  but  merely  an  employ^; 
that  the  practice  and  the  custom  of  the  G.  F. 
Adams  Company  is  to  send  out  men  with  wag- 
ons with  samples  of  goods  thereon,  and  a  cat- 
alogue covering  those  goods,  which  the  defend- 
ant the  Adams  Company  has  for  sale  that  are 
Bot  included  amoog  the  samples  in  the  wagon; 
that  those  men  are  inatmcted  to  exhibit  those 
samples  and  take  ordera  from  them  and  from 
their  catalogue  and  not  otherwise;  that  they 
are  prohibited  from  selling  goods  from  the  wag- 
ons; and  that  their  orders  and  instructions 
are  to  exhibit  them,  and  if  ^bey  interest  a  cus- 
tomer to  take  an  order  upon  a  wtiite  order  slip, 
which  defendant  Adams  Company  now  offers  in 
evidence." 

The  court  reversed  this  nillDg  to  Oie  ex- 
tent that  It  permitted  all  sodi  proof,  ex- 
cept as  to  the  value  of  the  stock  of  goods; 
tbat  It  had  maintained  a  place  of  traslness  for 
20  years ;  the  location  Qiereof ;  and  tbat  It 
bad  during  sncb  period  paid  taxes  on  Its 
stock  of  goods  as  In  case  of  other  merchants. 

The  order  rejecting  this  offer  of  proof  was 
fatal  error,  for,  If  true,  it  presented  a  com- 
plete defense  to  the  charge  against  each  de- 
fendant. Tbat  the  defendant  corporation 
maintained  and  had  maintained  a  regular 
place  of  business  In  the  dty  and  carried  a 
valuable  stodc  of  merchandise,  upon  which 
it  paid  taxes  as  other  merchants,  was  vital 
to  the  cause  of  the  defendants,  for  it  tended' 
to  native  the  snggestion  of  itineracy,  neces- 
88 ry  and  controlling  in  defining  the  occupa- 
tfoD  of  a  peddler,  fbr  which  tbe  liomse  was 
required. 

The  testimony  of  defendant  Bixler  stands 
vlthout  dispute,  and  confirms  entirely  the 
offer  of  proof,  save  where  such  offer  of  proof 
was  denied  by  the  court.  He  testified  tbat 
he  was  the  only  representative  of  the  com- 
pany In  D^ver,  and  in  sole  charge  of  its 
business;  that  the  company  has  several 
salesmen,  each  of  whom  was  provided  with  a 
catalogue,  printed  in  colors,  illustraUng,  de- 
scribing, and  pricing  the  articles  in  which 
the  company  deals,  wMch  seem  to  be  mainly 
rugs,  curtains,  tapestry,  floor  sweepers,  wash- 
ing '  machines,  tubs,  wringers,  clocks,  etc; 
that  the  company  maintains  one  or  more 
wagons  for  delivery,  and  for  carrying  sam- 
ples for  one  or  more  employes.  The  em- 
ploy^ at  times  walk  and  carry  their  samples. 
Each  salesman  Is  provided  with  blank  or- 
ders, which  are  required  to  be  signed  by  the 
person  making  the  order,  together  with  an 
agreement  to  the  effect  that  title  to  the  prop- 
erty is  ndt  to  pass  until  fully  paid  for.  These 
are  turned  into  the  company  and  the  goods 
ore  thereafter  delivered  to  the  purchaser. 
The  plan  is  to  sell  on  deferred  stated  pay- 
ments. Sales  are  also  made  directly  from  the 
store  to  pnrchasera,  and  by  means  of  tele- 
phone calls. 
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The  city  relies  on  four  sales,  all  by  one 
Rankin,  employed  by  the  company,  and  who 
has  charge  of  a  wagon.  Rankin  was  em- 
ployed on  a  salary.  As  to  two  of  these  sales 
there  U  no  testimony  showing  conflict  with 
the  rule  of  the  company,  Bixler  testifies  as 
to  Rankin's  Instmctlons  as  follows: 

"My  instructions  to  Rankin  was  that  he  was 
to  go  out  and  solicit  orders,  and  he  was  sup- 
plied with  a  form  for  tbat  purpose,  and  he  was 
only  to  solicit  orders,  not  to  make  a  sale  of  any 
kind,  and  when  he  made  these  solidtor'a  orders 
he  was  supposed  to  band  them  in-  on  the  fol- 
lowing morning,  and  at  that  time  the  orders 
were  filled  out  In  the  event  that  be  would 
go  contrary,  conduct  the  businesB  any  other 
way,  he  was  going  absolutely  contrary  to  my 
instructions,  snd  he  was  not  only  instructed 
verbally,  but  in  writing  from  time  to  time  how 
I  wanted  the  business  conducted." 

One  of  these  sales  was  made  to  a  Urs. 
Saftell,  who  testlfles  tbat  she  pnrdiabed  a 
pair  of  lace  curtains,  fw  whidi  she  was  to 
pay  $4^.  at  80  eeota  a  week;  tbat  Rankin 
told  her  be  bad  some  samples  of  lace  curtains, 
aind.  that  she  pmaltted  blm  .to  exhibit  tbem 
to  her;  that  be  left  the  curtains  that  day. 
and  that  within  a  week  another  man  came 
and  collected  60  cats  on  the  purchase  price. 
Bixler  testifies  that,  it  Rankin  sold  and  de- 
livered, curtains  from  his  sainplea.  It  was  con- 
trary to  his  Instructions  and  without  his 
knowledge. 

The  other  case  was  that  of  a  sal[e  .to.  a,  Mrs. 
Llrupello,  and  Bixler  testifies  that  be  leatiied 
that  there  bad  been  suCh  a  sale  the  next  day 
after  it  occurred;  that  he  at  once  sent  for 
the  merchandise,  and  put  It  badi  la  the 
stodc,  and  that  Mrs.  Llrupello  did  not  after- 
ward receive  or  purchase  the  goods.  This 
seems  to  be  the  substance  of  the  testimony 
In  the  case,  and  there  is  no  testimony  in 
the  record  to  indicate  that  either  the  com- 
pany or  Blkler,  the  manager,  had  knowledge 
of  either  sale  at  the  tlme.it  was  made,  or 
countenanced  It,  while  It  is  not  contradicted 
that  the  conduct  of  the  solicitor  was  In  direct 
conflict  with  Instructions  to  the  contrary. 

[2]  There  are  several  alignments  of  error, 
but  It  is  important  to  consider  bot  one,  and 
that  Is  that  the  testimony  does  not  show  a 
violation  of  the  dty  ordinance,  either  upon 
the  part  of  the  company  or  its  manager,  and 
that  for  such  reason  the  court  erred  In  his 
order  for  an  Instructed  verdict.  We  think 
that,  under  the  state  of  facts  presented  In 
this  case,  there  was  no  violation  of  the  ordi- 
nance. This  view  Is  clearly  sustained  by  the 
following  authorities:  Kennedy  v.  People,  9 
Colo.  App.  490,  49  Pac.  373 ;  Eaton  v.  People, 
46  Colo.  361,  104  Pac.  407.  And  as  to  the 
Isolated  sales  appearing  In  this  case,  they 
were  without  the  knowledge  or  consent  of 
the  defendants,  and  clearly  not  within  their 
rule  or  custom  of  doing  business,  and  were 
in  violation  of  positive  Instructiona,  and 
therefore  cannot  be  held  to  bind  the  def end- 
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ants.  It  WM  beld  In  GonuiKMiirealUi  t. 
F&nrain,  U4  Mass.  270,  Uiat  sndi  Isolated 
sales  were  not  the  cnstom  of  the  company, 
nor  wltbin  tbe  scope  of  tbe  salesman's  «tt- 
ployment  and  oonld  not,  therefore,  constitute 
a  violation  of  the  statute.  It  was  there  said: 

"Tbe  (act  that  be  occaBionallj  delivered  the 
Bample  macbine  to  a  pDrcbaser,  desiroaa  of 
obtainiog  oD«  immediately,  cannot  so  cbanga 
tbe  character  of  his  businesi  as  to  bring  bim 
witbln  the  statute.  Nor  did  tbe  fact  that  be 
sold  one  attachment,  aod  one  tack  marker,  ca- 
pable of  being  attached,  render  bim  liable;  it 
distinctly  appearing  that  it  was  not  his  prac- 
tice to  make  sacb  sales.  The  qoestioD  is  to 
be  determined  on  tbe  general  character  and 
scope  of  bis  business;  if  this  does  not  bring 
tiim  within  the  statute,  be  Is  not  liable  for  sin- 
gle sales  of  particular  articles,  such  sales  beinf 
exceptional,  and  not  in  the  eonrse  of  Us  ordi- 
narr  employment." 

This  doctrine  seona  to  be  supported  the 
rreat  wel^t  of  anthority. 
The  Judgment  is  reversed. 

OABBIOUES,  a  J.,  and  DBNISON,  J., 
dcncar. 


(«  Colo,  m) 

BOCET  MOUNTAIN  FDBL  GO.  et  aL 
BA.KABIGH.   (No.  9026.) 

(Supreme  Court  of  (Tolorada    May  5,  1910.) 

1.  Release  «=>17(2)  —  VAUtDirr  —  Fkaitd 
—Personal  Injdbt. 

Where  employer's  physician  secures  injared 
employe's  conBdenee  by  reason  of  his  profes- 
sional position,  and  in  bad  teith  induces  em- 
ploye, who  is  unable  to  read,  to  rign  release^ 
employ^  is  not  bound  by  release. 

2.  Release  ^=»58(6)  —  Fraud  —  Jubt  Ques- 
tion. 

Evideoce  Aeld  sufficient  for  submlBsioo  to 
jury  of  whether  employer's  physician  took  ad- 
Tsntage  of  iojured  employe's  cooBdeoce  In  bim, 
and  in  bad  faith  induced  employ^,  who  could 
not  read,  to  sign  release. 

3.  Rblbasb  •s»84-<}ONBrBuonoH— Pbbson- 

AL  IrJUBIES. 

Injured  employe's  release  of  employer  from 
all  claims  for  "any  and  all  persooal  injuries" 
sustained  "in  accident  •  •  •  resulting  in 
the  loss  of  three  fingers"  was  complete  release 
for  all  injuries  sustained  in  the  accident,  and 
not  merely  for  tbe  loss  of  the  three  fingers ; 
the  mention  of  loss  of  fingers  merely  deadgnat- 
ing  particular  accident 

4.  TUAZ.  ^203(1)  —  BEQUBBTEn  InSTBUO- 
TIONS. 

Oounsel  are  entitled  to  request  the  giving  of 
inch  iustructioDS  as  they  deem  proper,  and 
which  are  justified  by  the  pleadings  and  the 

evidence. 


8.  Tbzaz.  •=9208(1)  —  Bbquebiied  Iirsnnic- 
noNB. 

Bach  proposition  of  law  contended  for 
should  be  comed  by  a  slniAs  requested  instme* 
tioa. 

0.  TBiAi,  «B»2S8(1)  —  Request' voB  Inbibdo- 
noHB— Abuoe  or  Right. 
If  counsel  hands  trial  judge  copy  of  Sack- 
etfa  Instructions  to  Juries  aod  reqneata  Hob 
giving  of  all  instructions  contaioed  tiiereiu 
applicable  to  facts  in  the  case,  tbe  right  to  re- 
quest instructions  ia  ao  abused  as  to  be  lost. 

7.  Trial  «»125(1)  —  Arouhent  of  Ounbkl 

— iNFLAMIHa  PbEJUDIOE  OF  JUBT. 

In  coal  miner's  personal  injury  action,  where 
defense  was  release,  and  where  miner  claimed 
release  to  have  been  fraudulently  procured, 
statements  by  miner's  counsel,  criticizing  meth- 
ods of  mine  operators  in  securing  releases  and 
stating  that  such  methods  were  in  part  cause 
of  dissatisfaction  between  coal  miners  and  op- 
erators,  and  that  it  was  such  conditions  that 
bad  caused  recent  strike,  was  prejudicial  error 
tending  to  inflame  passiooa  and  prejudices  of 
jurors ;  a  strike  being  waged  at  the  time. 

8.  Trial  <S=>I33(2>— Abouuekt  or  Gounskl 
—Court's  RnrusAL  to  REFBOCAifn. 

Court's  statement,  upon  being  requested  tc 
reprimand  counsel  for  improper  argumoit  and 
instruct  jury  to  disregard  counsel's  remarks, 
that  jury  was  already  advised  that  argument 
of  counsel  was  not  evidence,  was  equivalent  to 
saying  that  the  argnment  was  proper. 

Ed  Banc 

Brror  to  District  Onirt,  City  and  County 
of  Denver;  George  W.  Allen,  Ju^e. 

Action  by  Jos^  Bakarldi  against  the 
Rocky  Mountain  Fuel  Company  and  others. 
Judgment  for  platnttfT,  and  defendants  brli« 
error.  Reversed  and  remanded,  with  direc- 
ticms. 

J.  V,  Sicbraan  and  Harry  S.  Sllverstein, 
both  of  Denver,  for  plainUfTs  in  error. 

Melville  &  Melville  of  Denver,  for  defend- 
ant In  error. 

BURKE,  J.  Tbe  defendant  in  error 
brought  tills  action  against  plaintiffs  In  error 
for  injuries  sustained  by  him  In  an  accident. 
In  the  Vulcan  mine,  which  resulted  in,  the 
loss  of  three  of  the  fingers  of  his  right  hand. 
He  claimed  damages  in  the  sum  of  $10,000. 
Tbe  verdict  of  the  jury  was  in  his  favor  for 
$4,600,  and  from  judgment  entered  thereon 
this  writ  of  error  is  prosecuted.  The  parties 
■are  hereinafter  designated  as  in  the  court 
below. 

Seventy-three  alleged  errors  are  called  to 
our  attention.  The  first  9  and  No,  6S  relate 
to  the  amendment  of  pleadings  and  rultngs 
thereon;  the  fifteenth  to  ttie  refusal  of  the 
court  to  first  try  the  cause  upon  the  Issue  as 
to  the  written  release  hereinafter  mentioned; 
the  twenty-seventh,  twenty-eighth,  and  twen- 
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ty-nlntb  ma  to  tbs  oomt* s  mUng  on  tb»  sub- 
mlasknk  at  apodal  Interrogatories;  and  the 
nlneteentb  to  tbe  admission  of  evidence.  All 
these  are,  we  tbink,  without  merit  re- 
mainder, so  far  as  neoe8sar7  to  be  consider- 
ed, are  buAnded  in  the  subjects  bereiiuifter 
dlscdssed. 

As  a  result  of  tbe  acddmt  In  question  plain- 
tiff  clalnu  he  sustained  numerous  and  serious 
Injuries  In  addition  to  the  injury  to  bis  band. 
He  was  fordgn-bom,  and  there  Is  evidence 
that  at  the  time  of  tbe  aeddent  his  knowl- 
edge of  tbe  Bngllsb  language  was  defective. 
His  principal  occupation  was  that  of  coal 
miner.  Immediately  after  the  aeddent  be 
was  taken  by  Dr.  Hq;>ner,  In  tbe  employ  of 
defendants,  from  fbe  mine  to  Gloiwood 
Springs.  Here  he  was  placed  in  a  hospital 
under  the  care  of  Dr.  Crook,  another  of  de- 
faidants*  onployte,  who  amputated  tbe  three 
Injured  fingers  of  bis  right  hand  August  7, 
1914.  On  Augost  SOtb  following  uid  while 
he  was  stni  In  tbe  hospital,  he  signed  BxblUt 
1-A,  whldi  was  Introduced  In  evidence  with- 
out objection,  and  whidi  Is  in  words  and  in- 
ures as  follows,  to  wit: 

"Exhibit  1-A 

''Settlement  In  Fall  for  Olaim  for  Personal 
Injur;. 

"In  C(HUdderation  of  tbe  sum  of  two  hondred 
and  fifty  doUars  ($250.00)  to  me  in  band  paid 
by  the  Garfield  Mine  Leasing  Company,  a  Wy- 
tnuing  corporation,  the  receipt  whereof  I  hereby 
confess,  I  do  hereby  acknowledge  full  payment 
and  satisfaction  of,  and  I  do  hereby  forever  re- 
lease end  discharge  said  the  Rocky  Mountain 
Fuel  Company  from  any  and  all  claims,  de- 
mands and  causes  of  action  whatsoever  which 
now  exist  or  which  may  hereafter  arise  for  or 
on  account  of  any  and  all  personal  injuries,  of 
whatsoever  character  or  description,  sustained 
by  me  in  an  accident  which  happened  on  or 
about  the  7tfa  day  of  August,  A.  D.  1914,  at 
the  so-called  Vulcan  coal  mine,  situated  at  or 
near  New  Castle,  Colorado,  resulting  in  tbe 
loss  of  three  fingers  of  my  rigbt  band,  meaning 
and  intending  hereby  to,  and  I  do  hereby,  re- 
lease and  discbarge  raid  company  from  any  and 
all  claiuLS  and  demands  whatsoever  as  fully  as  if 
my  said  injuries,  whether  tbe  extent  thereof  be 
now  knowD  or  hereafter  ascertained,  were  all  de- 
scribed herein  in  detail. 

"In  making  this  settlement,  no  promise  of  fu- 
ture emplc^ment  is  or  has  been  made  to  me. 

"I  have  read  uid  fully  understand  the  fore* 
g9ing  instrument,  and  agree  to  same,  and  here- 
to affix  my  signature  at  Olenwood  Springs,  Col- 
orado, this  30th  day  of  Aagast,  A  D.  1914,  as 
my  free  and  voluntary  act  and  deed. 

"Joe  Bakarich.  [Seal.] 
"[Peraoa  Injured.] 

'Witnesses: 

**J.  W.  Oummhu, 
••W.  W.  Crook." 

[1, 2}  Dr.  Crook  was  called  as  a  witness, 
and  testified  Qiat  plaintiff  asked  him  to 
take  up  bis  claim  with  Cummins,  manager  of 
tike  licasing  Company.   To  this  Crodc  con- 


sented. He  says  plaintiff  looked  upon  him  as 
his  fri«id,  and  told  him  be  thought  be  ongbt 
to  have  $1,000.  Witness  replied  that  thla 
was  "out  of  all  reason  for  the  Injuries  be 
bad.*'  Crook  continued  to  busy  himself  about 
this  matter  and  through  him  the  release  was 
procured.  Plaintiff  says  that  he  could  not 
read  English  and  did  not  read  tbe  release, 
but  that  he  understood  It  to  be  a  settlement 
for  lost  time  only.  Dr.  Oook  seons  to  have 
overlooked  entirely  any  other  Injuries  sus- 
tained by  irialntlfl  than  the  injury  to  his 
hand  (if  such  there  were),  and  put  lilmself 
in  tbe  poeltim  of  r^resoitlng  the  plaintiff 
while  actually  In  the  employ  of  defendants. 
If  he  was  guilty  of  bad  fiUth  In  this  trans- 
action, and  by  reason  of  bis  professional 
posttlm  and  his  attitude  toward  lAaintiff  In- 
duced blm  to  place  confldence  In  him,  and  if 
plaintiff  did  so,  and  conid  not  read  tike  re- 
lease, but  depended  upon  tbe  witness  Crook, 
defendants  cannot  take  advantage  of  that 
transaction,  and  plaintiff  la  not  bound  by  it 
We  think  there  was  evidence  enough  to  go 
to  tbe  Jury  on  this  question. 

Hift  effect  of  this  release,  If  valid,  seems  to 
hare  been  entirely  mlsctmcelved  by  the  trial 
conrt  By  Instruction  No,  6  tbe  Jur^  is  per- 
mitted, should  It  take  a  certain  view  of  the 
evidence  to  disregard  the  release  entirely, 
save  as  a  noeipt  for  f250.  By  instruction 
No.  7  th^  are  autiiorlzed  to  consider  It  as  a 
rdeaae  for  the  injuries  resulting  from  the 
loss  of  three  flngors.  By  Instruction  Na  22 
tbe  Jury  Is  told  that  plaintiff  can  be  given 
no  damages  on  account  of  the  loss  of  three 
fingers. 

[•}  Tbe  mention  at  the  loss  of  three  An- 
gers In  Ebchlblt  l-A  is  clearly  only  a  method 
of  dodgnatlng  tbe  particular  acctd«it  men- 
tUmed  In  the  release.  If  the  release  is  valid, 
it  Is  a  full  and  complete  release  for  all  In- 
juries susteined  by  plaintiff  in  the  accident 
Otbowise,  it  Is  only  a  rdease  for  claim  for 
loss  of  time,  and  it  is  such,  not  by  any  spe- 
dfic  provision  contained  therein,  but  because 
plaintiff  says  he  rigned  It  with  the  under- 
standing that  It  was  such  a  release. 

This  is  not  tbe  only  fault  to  be  found  with 
these  Instructions.  There  are  24  of  them  al- 
together. Tbe  first,  which  is  almost  equal  In 
length  to  the  remaining  23,  purports  to  be 
a  statement  of  the  case.  It  follows  general- 
ly tiie  course  of  the  pleadings,  with  th^  re- 
sult that  it  partakes  of  tbe  nature  of  an  ai^ 
gument  By  far  the  larger  portion  of  it  is 
devoted  to  a  stetement  of  tbe  claims  of  tbe 
plaintiff.  It  was  objected  to  on  this  ground 
and  many  others.  It  could  have  been  no  aid 
to  tbe  Jury  in  understanding  tbe  issues  and 
was  doubtless  confusing. 

Instruction  Nos.  8  and  15  are  duplicates. 
By  instruction  No.  22  tbe  Jury  was  forbid- 
den to  allow  plaintiff  anything  for  loss  of 
time  or  loss  of  the  three  fingers.  This  was 
on  the  theory  tiiat  plaintiff  had  admitted 
settlanent  for  loss  ot  time,  and  that  the  re- 
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lease  showed  ftdl  settleanait  fbr  fbe  loss  of 
the  three  flngera.  The  Jury,  by  its  answer 
to  special  Interrogatory  Ma  1,  expressly 
fonnd  to  the  contrary.  We  think,  on  tbe 
whole,  these  instracttois  were  so  involved. 
confusiDK,  and  contradictory  as  to  have  mis- 
led Qie  Jury. 

Defendants  were  not  themsdves  ftee  from 
fftalt  in  tibls  matter.  They  submitted  for 
conslderatl<ni  of  the  trial  coart  88  requested 
Instructions,  a  number  wholly  beyond  rea- 
son under  ttie  drcumstances.  When  a  case 
whldi  has  occupied  considerable  time  In  Its 
trial,  and  taken  a  wide  rai^  as  to  both  law 
and  facts,  Anally  simmers  down  to  a  few 
simple  questions,  and  the  trial  Judge  is  del- 
uged witb  a  perfect  torrent  ot  requested  In- 
stmetions,  often  long  and  Inartifldally  drawn, 
adroitly  commingling  what  is  true  and  what 
Is  fiilse,  staitlng  and  restating  the  same  prop- 
osition In  different  terms,  aivnuebing  eadi 
subject  from  every  concelTable  angl^  and, 
at  the  peril  of  committing  reversible  error, 
burdened  with .  the  duty  of  finding  **two 
grains  of  wheat  in  two  bushels  of  cbaff," 
such  a  result  as  here  confnmts  us  is  not 
surprlsbig. 

(4-1]  Couiseil  are  entitled  to  request  the 
giving  of  such  Instructions  as  they  deem 
proper.  These  should  only  be  such  as  are 
Justified  by  the  pleadings  and  the  evidence. 
Each  proposition  of  law  cratended  ftir  should 
be  covered  by  a  i^ngle  requested  instmctloii. 
The  right  of  counsel  to  make  such  requests 
and  have  tbem  given  careful  caorideratlon 
may  be  so  abused  as  to  be  lost.  This  could 
be  done  by  banding  to  the  trial  Judge  a  copy 
of  Sackett's  Instructions  to  Juries  and  re- 
questing the  giving  of  all  the  instractlons 
therein  contained  applicable  to  the  focts  in 
the  case.  But  this  is  not  the  only  method  of 
tenderhig  instructions  which  would  constl- 
tnte  such  an  abuse. 

[7]  Were  this  the  only  error  of  the  trial 
court,  we  should  hesitate  to  relieve  there- 
from parties  so  clearly  In  pari  delicto  as  the 
defendants  In  this  case;  but  this  record  dis- 
closes another  which  we  consider  still  more 
serious.  Sufficiently  set  forth  In  the  record, 
abstracted  and  duly  excepted  to.  Is  an  argu- 
ment made  by  counsel  for  plaintiff  below  to 
the  jury.  We  quote  from  the  bill  of  excep- 
tions (which  may  or  may  not  be  a  part  of 
this  record,  and  which  question  for  this  pur- 
pose la  Immaterial;  the  bill  of  exceptions  Is 
O.  K.'d  by  attorneys  for  plaintiff  and  the  sub- 
stance of  the  argument  admitted  in  their 
briefs  and  in  their  oral  argumrait  betore  this 
court): 

"And  thereupon,  and  daring  the  argument  of 
the  case  before  the  Jury  by  counsel  for  the  plain- 
tiCF.  the  attorney  for  the  defendants  rose,  and 
objected  to  the  court,  •  •  •  and  particularly 
objected  to  bis  arguing  and  critidzing  the  con- 
duct of  the  defendants  In  paying  the  sum  of 
$250  to  the  plaintiff  and  procnring  a  release, 
and  to  counsel  for  plaintiff  stating  to  the  Jury 


that  it  was  sach  methods  as  tide,  Aat  of  thus 

obtaining  releases,  among  other  things,  whidi 
was  a  reason  for  the  dissatisfactioa  between 
the  coal  mine  workers  and  the  coal  mine  oper- 
ators, and  that  it  was  just  such  conditions  aa 
these  that  brought  about  the  recent  strike  in 
Colorado,  which  incited  the  sending  out  of  the 
militia  and  the  calling  In  of  the  federal  troops.** 

[t]  Counsel  for  defendants  requested  that 
counsel  for  plaintiff  be  reprimanded  for  this 
argument,  and  that  the  Jury  be  spedflcally  in- 
structed that  It  was  Improper  and  should  not 
be  regarded.  The  court  did  neither,  but 
merely  stated  that  by  his  Instructions  al- 
ready given  the  jury  was  advised  that  the 
argument  of  counsel  was  not  evidence.  This 
was  equivalent  to  a  statement  by  the  court 
that  the  argumoit,  aa  such,  was  proper. 

"An  courts  agree  that  it  is  tiie  duty  of  the 
presiding  judge,  either  (tf  Us  own  motion  or 
upon  the  request  of  the  opposing  party  or  bis 
counselt  to  interpose  and  check  the  party  or  his 
counsel  in  an  improper  and  prejudicial  line  of 
argument  •  •  •  This  duty  is  a  very  plain 
one,  and  good  care  ahoald  be  taken  to  discharge 
it  fully  and  talthfoUy."  Thompson  on  Ttials, 
f  058. 

Where  an  attorney  argued  to  the  Jury 
that  a  plaintiff  was  not  the  real  party  In  in- 
terest, and  that  counsel  appearing  for  him 
was  In  fact  employed  by  an  outsider,  and 
the  action  was  In  foct  being  prosecuted  for 
the  purpose  of  Injuring  an  intervener  (there 
being  no  evidence  before  the  jury  of  such 
alleged  facts),  such  argument  was  held  re- 
versible error.  Hall  v.  Wolff,  61  Iowa,  558, 
16  N.  W.  710. 

Where  the  question  nnder  consideration 
was  the  ability  of  a  telegraph  company  to 
get  a  message  over  its  lines  promptly,  and 
the  attorney  for  plaintiff,  In  argument  to 
the  jury,  stated  that  he  was  a  telegraph 
operator  and  had  himself  worked  on  the  line 
in  question,  and  knew  that  prompt  transmis- 
sion was  possible,  such  argument  was  held 
reversible  error,  although  the  court  said  to 
the  Jury  at  the  dose  of  it: 

"Yon  will  not  consider  any  statements  made 
by  Mr.  Longan  in  bis  argument  concerning  his 
personal  knowledge  aa  an  operator,  for  the 
reason  that  he  was  not  a  witness  in  the  cause." 

The  appellate  oonrt  holding  that— 

"It  was  the  more  serious  and  prejudicial  to 
the  opposite  side  because  of  the  well-known 
standing  of  the  lawyer  that  uttered  the  ohjec- 
tionable  matter.  *  *  *  Be  exceeded  the 
most  liberal  limit  allowed  to  advocacy.  •  •  • 
In  so  aggravated  a  case  as  this  we  hold  that 
this'  mOd  statement  from  the  court  was  not  ad- 
equate or  timely.  *  •  •  'Such  statements 
should  be  checked,  and  a  severe  reprimaod  ad- 
ministered In  the  presence  of  the  jury,  to  the 
attorney  who  Is  guilty  of  this .  violation  of 
duty."*  Smith  v.  W.  U.  Go,,  55  Mo.  App. 
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Where  cotlnsel  in  argumeiit  "refrained 
from  namtng  expressly  any  facts  or  drcu in- 
stances not  In  the  record,  but  be  accom- 
plished the  same  result  by  adroitly  Imdnuat- 
in^  the  existence  of  such  facts  and  drcum- 
Btasces,"  this  coart  held  reversible  error  was 
committed.  Cook  t.  Doud,  14  Colo.  488, 
Pac  906. 

Improper  statemoits  concerning  the  wealth 
-of  defendants,  made  In  argument  to  the  Jury 
and  unsupported  by  evidence,  were  held  re- 
-veralhle  error,  althoagh  the  court  told  the 
Jury  that  they  were  improper  and  should  be 
disregarded.  Grant  T.  Vamey*  21  (Mo.  829, 
.40  Pac.  ni. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, the  special  prosecutor  explained  to  the 
Jury  "that  he  had  further  expected  to  prove, 
as  stated  in  bis  opening,  that  the  defendant 
Jiad  murdered  Mollle  Oorman";  also  that 
"the  defendant  forgot  to  explain  to  the  Jury 
that  the  reason  she  gave  Caserl^b  the  sum 
of  $25  was  that  she  expected  the  enraged 
miners  to  blow  up  ber  house  on  account 
of  the  murder  of  Bulkley,"  such  argiunent 
was  held  reversible  error.  Smith  v.  People, 
8  Colo.  457,  8  Pac.  920. 

In  an  action  for  damages  arising  from  a 
mine  accident  resulting  in  death,  counsel 
argued: 

"It  is  a  matter  of  common  knowledge  tbat 
employers  and  mining  companies  In  this  dis- 
trict protect  tbemselves  against  liability  on 


and  the  effect  probably  more  damaging,  than 
that  noted  in  any  authority  hereinbefore 
cited.  He  first  assumed  the  proof  of  every 
questionable  act  In  relation  to  the  release 
which  could  be  inferred  from  pleadings  or 
evidence,  and  then  classed  this  aa  but  one  of 
a  series  of  such  reprehensible  transactions 
on  the  part  of  these  defendants  and  other 
coal  companies  which,  according  to  his  argu- 
ment to  thla  Jury,  had  brought  about  a  con- 
dition of  affairs  in  this  state  of  whic^  every 
citizen  was  coenlz&nt  and  of  which  this  court 
must  take  Judicial  knowledge.  This  accident 
occurred  on  August  7,  1914.  An  extensive 
strike  was  then  In  progress  in  the  coal  mines 
of  the  state.  It  had  l>een  marked  by  armed 
conflicts  and  much  bloodshed.  The  Gover- 
nor had  called  out  the  militia,  and  later  feder- 
al troops  were  sent  here  by  order  of  the  Pres- 
ident of  the  United  States.  They  were  not 
withdrawn  until  early  In  1915.  This  cause 
was  tried  April  11,  1916,  little  more  than  a 
year  after  the  close  of  that  deplorable  chap- 
ter in  the  state's  history.  Commissions  had 
been  appointed  and  investigations  conducted 
In  an  effort  to  fix  the  responsibility  for  this 
reign  of  lawlessness,  and  in  the  minds  of 
many  of  the  citizens  of  the  state  It  had  not 
been  satisfactorily  fixed.  But  counsel  for 
plaintiff  In  his  argument  assumes  to  have 
found  two  of  the  culprits,  and  as  sucb  held 
them  up  to  these  Jurors  for  their  condemna- 
tion.  What  the  real  effect  of  it  was  we  can- 


account  of  accidents  by  taking  out  insurance  I  not  determine,  but  that  It  was  calculated  to 
in  insurance  companies  against  such  liability."  |  Inflame  the  passions  and  prejudices  of  the 

The  court  instructed  the  Jury  to  disregard  i  J.^''^"  ^""o'^  ^  f  «"!^fV        ^  T^Zf^ 

this  argument,  and  In  thla  iourt  it  was  con-  .hr^n™"? ^f.^i^  ^\Z^\  T 

tonflpd*  supra,  "that  no  prejudice  resulted  to  de- 

I  fendants,"  but  we  must  say  with  the  court  in 

"That  no  prejudice  resulted  to  defendants, !  that  case,  "We  are  unabl6  to  agree  with  tbis 


because  the  court  immediately  cantioned  the 
jury  to  disregard  it" 

But  this  court  said: 

"We  are  unable  to  agree  with  tbis  specious 
kind  of  argument.  •  •  •  We  are  Batisfied 
that  the  unfavorable  impresaion  on  the  minds 
of  the  jury  was  not  removed  by  the  direction 
of  the  court  to  disregard  the  statement."  Coe 
V,  Tan  Why,  33  Colo.  315,  80  Pac.  894,  S  Ann. 
Caa.  552. 

The  error  committed  by  the  attorney  for 
plaintiff  in  this  case  was  perhaps  greatw, 


specious  kind  of  argument,"  and  with  the 
court  in  Smith  v.  W.  U.  T.  Co.,  supra : 

"It  was  the  more  serious  and  prejudicial  to 
the  opposite  side  because  of  the  well-known 
standing  of  the  lawyer  that  uttered  the  objec- 
tionable matter." 

For  the  reasons  herein  given  the  Judg- 
ment Is  reversed,  and  the  cause  remanded  for 
further  proceedings  .In  omformity  with  the 
views  herein  expressed. 

AIXBN,  J.,  not  parttclpatlns. 
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CAPITOL  PETROLEUM  00.  et  iL  T.  HAL- 
DEMAN.    (No.  9541.) 

(Snpreme  Court  of  Colondo.    ICay  S>  1919.) 

1.  BfANDAMUS  ^3126— SUBJZCTB  OF  BBIJKF— 

Issuance  or  Stock  Cebtificatb. 
Under  Code  Civ.  Proc.  |  341,  aothorizlug 
"maDdamus  *  *  *  to  compel  the  adioiaaioii 
of  a  party  to  tbe  uae  and  eojoyment  of  a  right 
*  *  *  to  which  he  ia  entitled,  and  from  which 
he  ia  unlawfully  precluded  by  such  •  •  • 
corporation,  •  *  *  officer  or  peraon,"  man- 
damns  will  lie  to  compel  a  private  corporation 
and  Ita  oflSoera  to  iaaue  eertificatea  of  stock 
to  person  entitled  to  tbe  stock,  under  Ber.  St. 
1908,  I  800,  and  tbe  corporation's  by-laws,  and 
to  record  ownership  of  such  stock  in  the  name 
of  such  person  in  the  book  containing  names  of 
stodcholders  under  section  870. 

2.  COKPOBATIOSS  4IS99S  —  BlOHTS  TO  STDOK 
CBBTinCATB. 

Stockholder  ia  entitled  to  certificate  of  atoiA 
repreaenting  Ua  interests  in  the  corporation. 

8.  Mandamus  «=>3(7)— Abbquaik  RnaivT  at 
Law— IsstTAACE  or  On.  Stock. 
One  wbo  has  a  right  to  stock  in  ofl  prodne- 
Ing  corporation  la  entitled  to  writ  of  mandamas 
to  compel  issuance  of  atock  certificate  and  rec- 
ordation of  ownership  on  corporate  1>ooka. 
having  do  adequate  remedy  at  law  or  in  equity, 
under  Code  Civ.  Proc.  |  342,  because  of  uncer- 
tain value  of  such  stock  aiid  possibilities  of 
sudden  increase  in  TSlue. 

Department  3. 

Error  to  District  Court,  City  and  Conoty 
of  Denver;  Henry  J.  Hersey,  Judge. 

Mandamus  by  L  Haldeman  against  tbe 
Capitol  Petroleum  Company  and  others. 
Peremptory  writ  graDted,  and  defendants 
bring  error.  Affirmed. 

John  O.  Powell  and  Geo.  Q.  Richmond, 
both  of  Denver,  for  plaintiffs  in  error. 

H.  A.  Calvert  and  C.  A.  Prentice,  botb  of 
Denver,  for  defendant  In  error. 

ALLEN,  J.  This  is  a  suit  In  mandamus 
brought  by  L  Haldeman,  hereinafter  refer- 
red to  as  the  plaintiff,  against  the  Capitol 
Petroleum  Coinpauy  and  its  president  and 
secretary,  as  defendants.  The  trial  court, 
upon  a  hearing,  granted  to  the  plaintitt  a  per- 
emptory writ  of  mandamus,  as  prayed  for, 
requiring  the  defendants  to  Issue  and  deliv- 
er to  the  plaintiff  certificates  of  stock  for 
155,000  shares  of  the  capital  stodc  of  the 
defendant  company.  Tbe  defendants  bring 
the  cause  here  for  review. 

The  record  shows  that  the  defendant  com- 
pany took  over  and  acquired  from  the  West- 
em  Wyoming  Oil  Company  all  of  the  leases 
and  other  property  owned  and  held  by  tbe 
latter,  under  an  agreement  whereby  the 
stockholders  of  the  last-named  company 
were  to  surrender  their  stock  to  tbe  defend- 


ant company  and  recelTe  from  It  one  share  of 
sto<^  in  the  Capitol  Petroleum  Company  for 
each  share  of  stodic  owned  in  the  Western 
Wyomiifg  Oil  Company,  tbe  certificates  for 
which  should,  be  transferred  and  delivered  to 
the  defendant  company,  according  to  tbe 
agreement.  Tlie  plaintiff  was  one  of  tbe 
stockholders  of  the  Western  Wyoming  OH 
Company.  It  Is  conceded  tbat  sbe  owned  225,- 
000  shares  of  stock  In  that  company;  tbat  sbe 
had  surrendered  to  the  defendant  company  tbe 
certificates  evidencing  Vie  title  to  such  akodt, 
for  t)ie  purpose  of  defaianding  and  securing  a 
lilce  number  of  shares  in  tbe  Capitol  Petrole- 
um Company;  and  that  she  demanded  sucb 
shares  In  tbe  above-named  d^endant  compa- 
ny. Tbe  defendants  recognised  bar  ownership 
of  the  shares  or  certificates  surrendered  or  de- 
livered, and  those  demanded  In  place  thereof 
and  ber  rti^t  to  recetve  tbe  cntlflcates  In 
the  defendant  company,  whlCb  wore  demand- 
ed. Pnrsnant  to  sncb  recognition,  tbe  de- 
fmdants  Issued  to  plalnttff  70,000  sbares  of 
tbe  capital  stock  in  tbe  defendant  cmnpany, 
and  gave  ber  receipts  showing  tbat  they  had 
received  from  ber  the  balance  of  the  225,000 
sbares  <tf  stodc  In  the  Western  Wyoming  (Hi 
Company,  tbe  balance  being  155,000  sbarea. 
Each  ia  these  receipts  redted,  after  admoWl* 
edging  tbe  number  of  shares  of  stock  in  tbe 
above  last-named  cf»npaay  surrendered  by 
plaintiff  and  recdv^  by  tbe  defendant  com- 
pany, tbat  **an  equal  number  of  shares  of 
the  Capitol  Prtroleum  Onnpany  wlU  be  is- 
sued." 

Tbe  evidoioe  tells  to  dlsdose  any  sufficient 
reason  why  the  d^Jendants  should  not  Issue 
to  the  plaintiff  certificates  for  155,000  shares 
of  the  capital  stock  In  their  company,  The 
defendant  company,  having  taken  over  all 
the  assets  of  tbe  Western  Wyoming  Oil  Com- 
pany, took  over  the  plalntUTs  share  In  sucb 
assets.  The  evidence  not  only  falls  to  sus- 
tain, but  It  disproves,  the  altegatkm  in  the 
defendants*  answer  tbat  plaintiff's  cwtlfi- 
cates  of  stodc  In  the  Western  Wyomli^  Oil 
Company  were  **spnrtou8  and  fictitious.** 
The  stock,  evidenced  by  such  certificates,  had 
been  Issned  to  the  plaintiff  prior  to  tbe  time 
at  which  the  defendant  company  took  over 
the  property  of  the  Western  Wyoming  Oil 
Company.  The  evidence  amply  shows  that 
the  plalnttff  has  a  dear  right  to  have  Issued 
to  her,  and  to  receive,  the  certificates  de- 
manded from  defendants  and  sued  for. 

The  principal  question  presented  for  our 
determination  Is  whether  or  not  the  plaintiff 
Is  entitled  to  relief  by  invoking  the  writ  of 
mandamus.  Section  341  of  tbe  Code  of  180» 
provides  as  fbllowa: 

"Tbe  writ  of  mandamus  may  be  issued,  in  the 
manner  provided  in  this  chapter,  and  not  oth- 
erwise, by  any  court  of  record  or  upon  the  or- 
der of  any  judge  thereof,  to  an  inferior  tribu- 
nal, corporation,  board,  officer  or  person,  to 
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compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resultiitf  from 
an  office,  trunt  or  atatioD,  or  to  compel  the  ad- 
miasioii  of  a  party  to  tSi%  use  and  enjorment  of 
a  rifht  or  office  to  which  he  is  entitled,  and 
from  vhldi  he  ia  nnlawfoUy  precluded  by  such 
inferior  trlbonal,  eorporation,  board,  officer  or 
person." 

[11  The  relief  sought  by  the  plaintiff  In  the 
Instant  case  comes  within  section  abore 
quoted.  The  Legislature  expressly  provided 
that  tbe  writ  of  mandamus  shall  He  against 
private  corporations  and  their  officers.  Sec- 
tion 8S0,  R.  8.  1908,  provides  that— 

"Shares  of  stock  •  •  *  shall  be  deemed 
personal  property  and  transferable  aa  such  in 
the  manner  provided  by  the  by-laws." 

.The  by-laws  of  the  defendant  company 
show  thit — 

"Transfers  of  stock  shall  be  made  only  upon 
the  books  of  the  company,  npon  indorsement 
and  surrender  of  certifiTAtes  for  atock  transfer- 
red, •  *  •  and  no  peroon  ahall  be  recog- 
nised as  a  stockholder  except  as  may  be  of  tee- 
ord  upon  the  books  of  the  company." 

[2]  Under  tbe  facts  recited  In  this  opinion, 
the  plaintiff  Is  entitled  to  the  rights  of,  and 
to  be  regarded  as,  a  stockholder  in  the  de- 
fendant company,  and  as  one  holding  and 
owning  155,000  shares  thereof.  The  plaintiff, 
as  such  stockholder,  was  and  is  entitled  to 
receive  from  the  defendants  certlScates  of 
stock  representing  her  Interests  in  the  cor- 
poration. 1  Cook  on  Corporations  (7th  Ed.) 
i  61;  2  Clark  &  Marshall  on  Private  Corpora- 
tions, 1335.  It  was  therefore  unquestionably 
the  dnty  of  the  defendant  company  and  Its 
proper  officers  to  Issue  and  deliver  such  cer- 
tificates to  her,  and  to  record  her  ownership 
of  shares  In  the  book  containing  a  list  of 
stockholders  and  the  number  of  shares  held 
by  each,  which  book  is  provided  for  in  sec- 
tion 870,  R.  S.  1908.  The  peremptory  writ 
of  mandamus  granted  by  the  trial  court  was 
one  "to  compel  the  admission  of  a  party  to 
tbe  use  and  enjoyment  of  a  right  •  •  • 
to  which  he  [or  she]  is  entitled,  and  from 
which  he  [or  she]  Is  unlawfully  precluded  by 
such  •  •  •  corporation,  •  •  •  officer  or  per- 
son," within  tbe  meaning  of  the  Code  section 
on  mandamus,  hereinbefore  quoted.  Tbe 
plaintiff,  being  deprived  of  tbe  issuance  and 
IK)ssessIon  of  the  certificates  of  stock  In  ques- 
tion, was  thereby  deprived  of  evidence  of  the 
.shares  owned  by  her,  and  prevented  from 
being  listed  as  a  stockholder  upon  tbe  books 
of  the  company,  all  of  which  precluded  the 
exerdse  of^  her  right  to  vote  and  partiditate 
in  the  management  of  the  corporation  and 
to  share  in  the  dividends.  Under  similar 
Code  provisions  relating  to  mandamus,  and 
under  statutory  provisions  similar  to  those 
of  this  state,  relating  to  corporations,  it  has 
been  held  that  mandamus  will  lie,  and  is 
the  proper  remedy,  to  compel  tbe  officer^  of 
a  corporation  to  make  a  transfer  of  stock  on 


its  books.  Green  Mount  &  State  Line  Turn- 
pike Co.  V.  Bulla,  45  Ind.  1;  Amidon  v.  Ele- 
vator Co.,  28  S.  D.  24,  132  N.  W.  166.  In 
Dennett  v.  Acme  Mfg.  Co.,  106  Me.  476,  76 
Atl.  922,  It  was  held  that  tbe  duty  imposed 
by  statute  upon  corporate  officers  to  issue 
stock  certificates  to  persons  entitled  to  them, 
unless  such  officers  are  without  knowledge 
of  the  apparent  title  of  the  persons  to  whom 
they  are  issued.  Is  a  ministerial  duty,  en- 
forceable by  mandamus. 

The  principal  contention  of  the  defendants 
Is  that  "the  plaintiff  has  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law,"  and  that  therefore  the  plaintiff  ia  not 
entitled  to  any  relief  by  mandamus;  It  being 
provided  In  section  342  of  the  Code  that  "the 
writ  shall  not  be  issued"  in  any  such  case. 

[S]  We  cannot  agree  with  this  contention. 
That  neither  an  action  for  damages  nor  a 
suit  in  equity  would  afford  the  plaintiff  an 
adequate  rranedy  is  a  conclusion  supported 
1^  ntunerons.  authorities,  tndudlng  the  well- 
considered  case  of  Dranett  t.  Acme  Mfg.  Co., 
supra,  wbere^  anumg  other  things,  the  court 
said: 

"The  idea  of  the  cases,  denying  mandamus  on 
the  ground  that  en  action  at  law  is  open  to  the 
petitioner,  is  that  in  such  action  be  could  re- 
cover as  damages  tbe  market  value  of  tbe  stock, 
and  would  thereby  be  fully  Indemnified.  But  it 
mast  be  conceded,  we  think,  that  in  very  many 
cases  that  idea  could  not  be  realized  in  prac- 
tice. Business  of  all  classes  and  kinds  is  now 
carried  on  under  corporate  organization.  The 
capital  stock  of  some  of  these  corporations  baa 
some  known  market  value,  but  tbat  of  tbe 
greater  number  of  them,  perhaps,  has  none. 
Nevertheless,  the  shares  in  tbe  latter  have  a 
substantial  value  to  the  owners  tiiereof.  That 
value  may  result  fromtrasiness  immediately  prof- 
itable, from  special  opportunities  and  circum- 
stances insuring  future  profits,  or  from  the 
good  wHl  of  a  well-establisbed  business.  It 
does  not,  therefore,  seem  reasonable  that  the 
owner  of  such  shares  is  afforded  adequate  re- 
lief, for  a  denial  of  bis  rights  aa  a  stockholder, 
by  an  action  at  law,  to  be  prosecuted  at  bis 
own  expense  and  trouble,  and  for  the  uncertain 
recovery  of  some  triffing  sum  aa  damages  in 
lieu  of  the  rights  and  benefits  he  would  have 
enjoyed  if  the  transfer  to  which  he  was  enti- 
tled bad  been  made  to  him.  We  quote  with  ap- 
proval the  lanfcuage  of  Prof.  Thompson's  Com- 
mentaries on  the  Law  of  Corporations  (section 
2445)  where,  speaking  of  the  cases  holding  that 
an  action  at  law  is  an  adequate  remedy,  it  is 
said:  *It  may  be  observed  tibat  the  remedy  by 
an  action  for  the  conversion  is.  In  many  cases, 
clearly  inadeqnate,  and  tbe  rule  of  these  cases 
is  hence  unsound  on  principle.  A  large  share- 
holder In  a  corporation  may,  by  the  purchase 
of  a  few  additional  shares,  acquire  a  controlling 
vote  therein.  This  vote  may  be  to  him  of  many 
times  more  value  than  tbe  value  of  the  shares 
which,  if  properly  transferred  to  him,  would 
enable  him  to  exercise  it.  But  the  officers  of 
the  corporation  may  remain  in  power  and  pos- 
session of  its  assets,  repudiate  his  rights  and 
tortiously  perpetuate  their  official  existence, 
and  his  only  legal  remedy  for  this  great  wrong 
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is  to  have  the  aHets  of  the  corporation  mulcted, 
mi  other  Innocent  aharehtdders  perhaps  dam- 
ated,  to  the  extent  of  the  market  valae  of  hit 
sharea  thns  conTerted.' 

'^e  same  reaaona  and  objectioni,  we  think, 
may  be  nrged  asainst  the  suKKeatiou  that  the 
petitioner  has  an  adequate  remedy  in  equity. 
Before  that  remedy  could  be  proaecuted  to  a 
final  decree  important  opportnnities  to  en- 
hance the  valoe  of  the  business  of  the  corpora- 
tion may  hare  passed,  and  maladministration 
have  vasted  and  dissipated  Iti  assets.  Soch  a 
remedy  is  not  commensurate  with  the  petition- 
er's rights.  He  is  entitled  to  the  priTileges  of 
a  stockholder  at  once,  that  he  may  immediately 
share  in  the  assets  of  the  corporation  and  have 
a  part  in  its  affairs.  A  remedy  that  can  at 
most  afford  him  his  rights  as  a  stockholder  only 
at  some  future  time  is  not  an  adequate  rem- 
edy." 

Tbe  Teaaonlng  tnd  tbe  holding  in*  the 
Bfalne  case^  above  dted.  Is  In  accord  with 
the  modern  trend  of  tbe  dedsltnu.  The  case 
vas  dted  with  approval  In  Bowe  t.  Border 
at7  Oarnettlng  Co..  40  B.  I.  894.  101  An. 
223.  decided  In  1817.  and  In  atlzens*  Nat 
Bank  t.  Consolidated  Olais  Co.  (W.  Va.)  OT 
S.  B.  fl89,  decided  In  1918.  In  the  latter  case 
the  court,  among  other  things,  said: 

**In  these  days,  when  a  large  part  of  all  com- 
mercial business  is  transacted  through  corpora- 
tions, and  the  private  success  and  fortunes  of 
individual  citizens  are  so  largely  iuToIred  there- 
in, and  prompt  action  in  the  registry  and  trans- 
fer of  Uieir  shares  Is  required  to  preserve  the 
rights  of  stockholders  and  promote  the  inter- 
ests of  the  corporation,  it  Is  very  cold  comfort 
to  refer  the  stockholder  to  a  court  of  law,  where 
be  may  hare  a  Judgment  for  damages.  In 
mauy,  if  not  most,  Instances  sach  relief  wOl  be 
whoUy  inadequate;  the  stock  In  a  large  major- 
i^  of  cases  has  no  market  value;  its  value  in 
many  Instances  is  prospective,  or  depending 
on  the  management  of  the  affalra  of  the  corpo- 
rations; the  shares  involved  may  be  necessary 
to  wrest  the  control  of  the  corporation  from 
incompetent  or  corrupt  officers.  In  such  cases 
there  is  no  way  to  measure  the  actual  damages, 
and  a  stockholder  with  large  interests  involved, 
without  speedy  process  to  enforce  his  rights, 
is  at  the  mercy  of  officers  who  have  no  reason 
to  deprive  him  of  his  rights,  except  to  further 
some  private  and  personal  ends  of  their  own; 
and  in  such  cases  even  equity  will  In  most  in- 
stances furnish  no  adequate  relief.** 

In  Greoi  Monnt  ft  S.  L.  T.  Co.  t.  Bulla,  so- 
pra,  it  is  said : 

"It  is  contended  by  the  appellant  that  man- 
damus will  not  lie  in  such  case,  but  that  tbe 
remedy  of  the  plaintiff  is  an  action  for  damages. 
Authorities  are  cited  to  that  effect,  hut  the 
more  modem  dedsions  are  the  other  way." 

In  2  Clark  and  UershaU  on  Private  Cor- 
poratlona,  1 425,  p.  1886.  it  Is  said : 

"By  the  weight  of  authority.  If  a  corporation 
wrongfully  refuses  to  issue  a  proper  certificate 
of  stock  when  it  has  the  power  and  is  under  an 
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obligation  to  issue  the  same,  mandamus  will 
lie  to  compel  it  to  do  so." 

The  foregoing  was  quoted  with  approval 
in  In  re  Ballou  <p.  C.)  216  Fed.  8ia  Prac- 
tically tbe  same  language  is  found  in  6 
Fietdier,  OytAopedia  CorporatlonB,  i  2^1.  p. 
0068. 

It  appears  from  the  evidence  that  the  de- 
fendant ccnnpany  Is  a  cwporation  engaged  in 
prospecting  for,  and  in  the  prodiicti<m  o^ 
oiL  Under  all  the  drcumstances  of  the  case, 
the  remedy  by  mandamus  Is  aptuupriate,  and 
tbe  reasoning  of  the  cases  sustaining  the  writ 
especially  aK>llcable  to  the  instant  case. 
The  tbrAaH  assets  of  a  corporation  of  this 
diaracter  ma^f  at  a  given  tlmc^  be  very 
meagw,  and  ito  stodE  be  nearly  worthless, 
on  a  foUowIng  daj,  by  reason  of  the  boring  of 
a  foot  ol  ground  and  tbe  opoilng  dt  an  (dl 
gnsber,  tbe  stodE  may  suddenly  attain  a  very 
high  value.  Consequently,  in  most  cases,  a 
true  measure  of  damages  cannot  be  ascertain- 
ed for  the  conversion  of  stock  of  this  char- 
acter, and  a  ronedy  In  equity  may  Im  Inade- 
quate because  et  tb»  d^y  in  reaching  tbe 
final  decree. 

We  are  (tf  flie  opinion  ttiat  the  iflalntlff  has 
no  plidn.  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law,  dther  1^  an  acUon 
for  damages  or  a  suit  In  equity,  ftnd  that 
therefore  the  plalntilE.  was  entitled  to  the 
peremptory  writ  of  mandamus  as  granted  by 
the  trial  court. 

For  tbe  reasons  above  steted,  the  Judg- 
ment is  affirmed. 

Affirmed. 

OABBIOUBS,  a  J.,  and  BAII£T»  con- 
cur. 
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WEATHERHBAD  v,  COONET. 

(Supreme  Court  of  Idaha    March  3,  1910.) 

1.  Beokxbs  4=9>48^>— Mbcsbbitt  or  Authoe- 
rrr  in  Warano— Rscovsbt  on  Quantum 

MlBVIt. 

Under  Ssss.  Laws  1916*  e.  131,  p.  287 
(Gomp.  Laws,  {  6012),  providing  that  no  con- 
tract tar  the  payment  of  commissi^  or  reward 
tor  the  finding  or  procuring  of  a  purchaser  for 
the  real  estate  of  another  shall  be  valid  unleas 
In  writing,  signed  by  the  owner  of  the  real, 
estate  or  his  representative,  a  broker  or  agent 
who  has  procured  a  purchaser  for  land,  under 
an  slleged  oral  contract  with  the  owner,  cannot 
recover  a  commission  therefor  in  an  action  <m 
quantum  meruit. 

2.  Bbokxbs  9=>72— Absence  of  WarrTKir  Au- 

THOBITT— ReCOVBBT  OF  EXFSNBEB. 
A  broker  who  bas  no  written  authority  from 
the  owner  of  real  estate  to  find  a  purchaser 
therefor  cannot  recover  his  expenses  incurred 
in  connection  with  the  sale  thereof,  in  the  ab- 
sence ot  a  contract  to  pay  therefor. 
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Appeal  fMin  IHstrict  Ooart;  Shodione 
County;  WUUam  W.  WoodB,  Judge. 

Action  on  quantum  meruit  by  John  C. 
Weatherhead  against  Mark  Oooney.  Demur- 
rar  to  complaint  sustained*  and  plalntilE  ap- 
peals. Affirmed. 

Charles  L.  Heitman,  ot  Wallace*  ior  ap- 
pellant 

C.  W.  Beal^  of  Wallace,  fOr  re«pcmdent 

FLXNN,  District  Judge.  This  Is  an  action 
'brou^t  to  recuvor  the  rei^sonable  ralne  ot 
serrices  actually  rendwed  by  appelant  In 
finding  a  purchaser  for  and  making  a  sale  of 
certain  mining  claims  and  for  expenses  In- 
curred in  connection  therewith,  which  serr- 
ices were  rendered  at  the  request  and  with 
the  knowledge  and  consent  of  reapoMent 
who  accepted  and  retained  the  serrices  and 
fruits  thereof 

,  [1]  The  comidalnt  admits  that  there  was 
no  written  contract  betwem  the  parties,  and 
a  demurrer  thereto,  based  oa  Sess.  Laws 
191S,  C  131,  p.  287  (Comp.  Laws,  |  6012).  and 
on  other  grounds,  not  necessary  to  be  dls> 
cussed  In  view  the  conclusion  we  hare 
reached,  was  sustained. 
The  statute  relied  on  is  as  follows: 

••No  coDtract  for  the  payment  of  any  sum  of 
money  or  thing  of  value,  aa  and  for  a  commlft- 
^on  or  reward  for  the  finding  or  procaring  by 
«oe  person  of  a  purchaser  of  real  estate  of  an- 
other, inelnding  mining  or  mineral  daims  shall 
be  valid  nnliess  the  same  shall  be  in  writing, 
signed  by  the  owner  of  aoch  real  estate  or  min- 
ing or  mineral  claim,  or  Us  legal,  appdnted 
and  duly  qualified  representatiTe.** 

The  vital  question  Is  whether  recovery 
can  be  had  on  a  quantum  meruit  in  the  face 
of  this  statute,  there  b^ng  admittedly  no 
written  contract 

The  appellant  contends  that  the  statute  of 
frauds  cannot  be  set  op  against  an  executed 
contract  and  that  the  statute  above  quoted 
<8  a  rlrtnal  extension  or  enlargement  of  the 
statute  of  frauds  (Selvage  v.  Talbott,  175 
Ind.  648,  05  N.  E.  114,  33  L.  R.  A.  [N.  S.] 
973,  Ann.  Cas.  1913C,  724),  and  should  be 
construed  as  in  pari  materia  (Doney  t. 
Laughlln.  60  Ind.  App.  38,  94  N.  B.  1027), 
that  there  can  be  no  difference  in  principle 
between  this  case  and  cases  where  the  con- 
vQrance  of  real  property  is  made  without  a 
written  agreement  but  there  has  t>era  per- 
formance of  the  verbal  contract  by  one  par- 
ty, or  cases  where  a  person  has  been  an- 
ployed  imder  a  verbal  contract  to  render 
services  requiring  more  than  one  year  fbr 
the  performance  thereof,  or  any  other  cases 
falling  within  the  statute-  of  frauds  wlure 
an  oral  ccmtract  has  been  fully  ocecuted. 

We  think  the  oonstmctlon  contended  tar 
by  aK>ellant  would  absolntdy  nnllify  the 
statute.   From  Ita  wrj  nature  a  daim  for 


commission,  cannot  be  made  untH  earned. 
The  sale  Is  made,  or  Qie  agent  procures  the 
purchaser  ready  and  able  to  buy,  and  not  un- 
til tha  does  the  riglit  to  the  cranmlssion  ac- 
crue; It  accrues  by  virtue  of  a  ccmtract  ex- 
press or  implied.  But  the  statute  says  that 
no  sndi  ctmtract  shall  be  valid  unless  in 
writing.  To  hold  that  performance  takes  a 
claim  of  this  diaracter  out  of  the  operattoo 
of  the  statute  would,  In  onr  opinion,  leave 
nothiog  for  the  statute  to  operate  on.  Such 
construction  would  render  tbe  statute  use- 
less and  meaningless,  and  would  be  tanta- 
mount to  saying  that  any  contract  for  a  com- 
mission or  reward  for  the  finding  or  procur- 
ing of  a  purchaser  of  the  real  estate  of  an- 
other is  valid,  though  not  In  writing  and  not 
signed  by  the  owner  of  such  real  estate, 
wtilch  is  directly  om>osite  to  the  expressed 
will  of  the  Legislature.  The  causes,  theory, 
and  necessity  of  such  legislation  are  discuss- 
ed In  some  of  the  following  cases,  which  sop- 
port  the  conclusion  we  have  reached:  Mc- 
Carthy V.  Loupe,  62  Cal.  299;  McGeary  v. 
Satchwell,  129  Cal.  389,  62  Pac.  68;  Roden- 
brock  V.  Gress,  74  Neb.  409,  104  N.  W.  758 ; 
Barney  v.  Lasbury,  76  Neb.  701,  107  N.  W. 
989;  Selvage  v.  Talbott  supra;  Keith  v. 
Smith,  46  Wash.  131,  89  Pac.  473,  13  Ann. 
Cas.  975,  and  cases  cited  In  the  note  thereto. 

Some  of  the  statutes  construed  In  the 
cases  cited  by  appellant  provide  that  no  such 
contract  shall  be  valid  unless  In  writing; 
other  statutes  make  such  contract  void  un- 
less In  writing;  others  -provide  that  no  ac- 
tion shall  be  brought  on  such  omtract  unless 
it  is  In  writing.  Though  we  recognise  the 
distlnctlmi  between  vcrfd  and  voidable  con- 
tracts, we  are^  nevertheless,  unable  to  see 
why  recognition  of  the  right  to  recover  un- 
der the  oral  contract  alleged  herein,  or  un- 
der a  quantum  meruit  for  the  reasonable 
value  of  services  rendered  by  tbe  appellant 
herein,  would  not  completely  abrogate  the 
statute. 

[2]  The  second  cause  of  action  allies  that 
appellant  In  effecting  the  sale  of  respond- 
ent's mining  claims.  Incurred  and  expended 
necessary  expenses  amounting  to  flSOt  whlcb 
is  alleged  to  be  a  reasonable  amount,  and 
that  defendant  undertook  and  agreed  to  pay 
said  amount,  but  has  refused  to  pay.  The 
claim  for  expenses  Is  evidently  based  on  an 
implied  contract  depending  oq  and  intimate 
connected  with  the  claim  for  commissions. 
Tlie  exposes  were  incurred  by  appellant  on 
his  own  account  and  In  conducting  his  busi- 
ness as  a  brolcer.  Tliia  bdng  true,  he  la  in 
ho  portion  to  recover  a  Judgment  for  sncli 
expenses  in  the  absoice  of  a  direct  request 
or  express  authorlsatton  to  incur  them. 

As  alleged,  the  (dalm  for  expenses  is  di- 
rectly depoident  on  the  validity  of  the  claim 
stated  in  the  first  cause  of  actlotL  In  tSr 
fect  we  have  held  that  the  consummation  of 
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the  sale  la  not  a  ntlflcatlon  <tf  the  agMit's 
acts  so  as  to  entitle  him  to  a  ctMnmlsslon  con- 
trai7  to  the  statute,  and  It  seems  to  us  that 
It  would  necessarily  follow  that  there  la  no 
ratlhcatloa  of  his  expenditures,  and  that  to 
allow  recovery  thor^or,  In  the  absence  of  a 
omtraet  or  promise  to  pay,  would  evade  the 
statute. 

There  may  be  cases  where  an  agent  would 
be  entitled  to  recover  expenses  Incurred  in 
effecting  the  aale  of  real  estate*  even  though 
Uiere  was  no  written  contract  between  the 
owner  and  the  agent,  and  U  may  be  that  ex- 
poises  are  not  Included  within  "a  commis- 
sion or  reward"  as  used  In  Oie  statute  above 
discussed,  but  in  such  cases  there  must  be  a 
sqnrate  or  severable  contract  fOr  sodi  ex- 
penses. Barney  v.  Lasbury,  supra;  Stout  v. 
Humphrey,  69  N.  J.  Law,  436,  55  AU.  281. 

The  judgmmt  la  affirmed,  wltt  costs  to 
respondent 

MOBOAM,  a  J.,  and  BIOB,  concur. 


OM  Ku.  811) 

AirraONT  BOOSTEB  CLUB  et  at  T.  JBN- 
NINGS,  Mayor,  et  al.  (No.  22420.) 

(Sivreme  Court  of  Kansas.    May  10,  1019.) 

(Bj/Uahu*  by  ike  OomrU) 

MunorPAL  Cobpobattons  4=s»292(^— Sranr 
luPBOVEUENTe— Application  bt  ABumno 

PaOPBBTT  OWITEES. 

Under  the  proviaions  of  section  1764  of 
the  General  Statutes  of  1916,  street  improve- 
ment proceedings  may  be  iiutltuted  by  a  ma- 
jority of  the  resident  property  owners  fronting 
on  a  Btrcet,  in  a  <ats  of  the  second  dass,  re-- 
gardleas  of  the  pnvortion  of  the  taxable  area 
which  they  own. 

Mandamus  by  the  Anthony  Booster  OInb 
and  A.  W.  Howard  against  Ij.  G.  Jennings,  as 
Mayor,  and  othors.  Peronptcwy  writ  al- 
lowed. 

B.  O.  Wilcox,  of  Anthony,  for  plaintiffs. 
Donald  Molr  and  Bsrvey  O.  Davis,  both  of 
Anthony,  for  defendants. 

BUBCH,  J.  The  actton  Is  cm  to  reQulre 
the  mayw  and  commlssUmera  of  the  city  of 
Anthony  to  proceed  according  to  a  petition 
to  pave  certain  streets  of  the  dty.  The  peti- 
tion, Bufflctont  in  othw  reqpeets  and  duly  pre- 
sented and  considered,  was  rigned  a  ma- 
jority of  the  resident  property  owners  front- 


ing on  the  streets  to  be  improved.  Bdoetance 
of  the  mayor  and  commlsslcmers  to  proceed 
resulted  from  a  doubt  as  to  whether  or  not 
the  'signers  should  also  represent  a  majority 
of  the  pnHwrty  affected.  Tba  statute  reads 
as  follows: 

"When  the  mayor  and  commissioners  of  ci- 
ties of  the  second  class  •  •  «  ahaU  deem  It 
necessary  to  pave,  •  •  •  or  otberwlae  im- 
prove any  street,  *  •  •  aaid  councO  shall 
by  resolution  dedare  such  work  or  improve- 
ment to  b«  necessary  to  be  done,  *  *  •  and 
if  the  resident  owners  of  more  than  one-half  of 
the  property  liable  to  taxation  therefor,  shall 
not,  within  tweoty  days  *  •  *  file  with  the 
clerk  of  said  dty  their  protest  against  such 
Improvementa.  *  *  •  Then  sndi  conndl 
sbsll  have  power  to  cause  such  work  to  be 
done  or  snch  Improvements  to  be  made,  and  to 
contract  therefor,  and  to  levy  taxes  as  herdn 
provided:  Provided,  that  whenever  a  majority 
of  the  resident  property  owners  frontins  on  a 
street  In  two  or  more  adjacent  blocks  shall  pe- 
tition the  cooncil  to  grade,  pave,  *  *  *  or 
otherwise  improve  the  same  the  council  shall 
cause  such  work  to  be  done,  or  such  improve- 
ment to  be  made,  and  shall  contract  therefor, 
and  shall  levy  taxes  for  all  such  improvements, 
as  herein  provided,  upon  the  abutting  propwty." 
Gen.  St  mS,  f  1764. 

Two  meOiods  are  provided  for  Instituting 
improvement  proceedings;  one  by  reeolutioD 
of  the  mayor  and  commissioners,  and  the 
other  by  petition  of  prop^ty  owners.  If  the 
IKVooedlng  be  inatltnted  by  reaolatlwi  of  tlie 
mayor  and  oommisslonera,  proijerty  owners 
have  the  rl^t  to  protest  If  the  protest 
be  signed  by  tlie  reiddent  owners  of 
more  than  one4ialf  the  property  to  be  taxed, 
the  resolution  falls.  Formerly  It  was  nilil- 
cioit  if  the  protest  be  dgned  by  a  majority  <tf 
the  resident  owners  In  tile  taxing  district  As 
the  court  said  In  0ie  case  of  Clarke  t.  COy  <tf 
Lawrence,  75  Kan.  26,  88  Paa  735  (decided 
under  a  dmilar  statute),  in  consldsring  tlie 
iwotest  noses  were  counted  and  not  feet  Hw- 
law  was  changed,  to  its  present  form  In  1913L 
See  Board  of  County  OMnmlsdoners  v.  City 
of  Osborne,  104  Kan.  — ,  ISO  Pac  233,  <^a- 
lon  flled  AprU  1%  1019.  The  quantity  of 
pri^terty  lnv<rfved  is  taken  into  account,  how- 
ever, only  in  cmmectlon  with  a  protest 
agaliast  a  resolution  to  imittove.  If  the  pro- 
ceeding be  Instituted  by  petition  of  property 
owners,  a  majority  of  the  reddent  owners 
fronting  on  the  street  Is  all  that  is  required, 
regardless  of  the  proportion  of  the  taxable 
area  whldi  th^  own. 

The  peremptory  writ  of  mandamus  la  al- 
lowed. 

.All  the  Justices  concurring. 
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<ie4  KatL  no 

8AZX1SB  T.  OILXJL&ND.   (N&  21907.) 

<S«pmne  Court  of  Kanm.    May  10,  1919.) 

(Byliabiu  6y  the  Court.) 
IiAVDLOBD  JUID  TSHANT  «=>186— PaBTUBAOK 

— -InjvBT  TO  Sod— Daicagbs. 
A  lease  coiitaiiied  the  following  provisitme 
relatinf  to  tun     paatore  land: 

"Tbe  party  of  tho  second  part  berebr  core- 
nauta  and  afreea:  •  *  •  Mot  to  permit  the 
jMstnre  on  said  land  to  be  at  any  time  over- 
atodced  ao  aa  to  injure  the  sod;  *  *  *  (oor 
urea  per  head  for  live  atoek  to  be  the  atand- 
ard.** 

Belif  the  atandard  of  four  acrra  per  head  waa 
the  role  for  estimatiDg  overatockiDg  to  an  ex- 
tent which  would  injure  the  sod,  and  the  dam- 
ages recoTerable  by  the  landlord  for  breach 
of  the  covenant  are  Umited  to  eompenaation  for 
Injury  to  the  aod. 

Appeal  from  Digtrlct  Court,  Marion  Oonn- 

Actttm  by  H&aj  Bailee  against  O.  H.  Gil* 
llland.  Demurrer  to  petitioo  sastalned,  and 
plaintiff  appeals.  Affirmed. 

Wheeler  A  Wheeler,  of  Marion,  for  appel- 
lant 

W.  H.  Garpenter.  of  UarlMi,  ftw  appellee. 

BUBGH,  X  The  actlcn  was  one  by  a  land- 
l<Hd  against  lits  tenant  tm  breadi  of  a  oor- 
«iuUit  otmtalned  in  the  lfias&  A  donnrrer 
was  sustained  to  the  first  cause  of  action  pre- 
smted  in  the  petitiui,  and  tlie  plaintiff  ap- 
peals. 

'Dm  lease  included  pasture  land,  and  oon* 
talned  these  provisions  relating  to  Its  use: 

"•The  party  of  the  second  part  hereby  cove- 
nants and  agrees:  •  •  •  Not  to  permit  the 
pasture  on  said  land  to  be  at  any  time  over- 
stocked ao  as  to  injure  the  aod;  *  *  *  four 
acres  par  head  for  live  aiock  to  be  the  stand- 
ard." 

There  were  200  acres  of  pasture  land  which 
the  defendant  used  for  pasturing  cattle  for 
hire.  In  the  year  191&  he  kept  73  head  In  the 
pasture,  and  In  the  year  1916.  82  head,  for 
which  he  recdved  $6  per  head.  The  burden 
of  the  first  cause  of  action  was  that  the 
■  standard  of  tour  acres  per  head  limited  the 
number  of  cattle  which  mi^t  be  kept  in  the 
iMUture  to  50  bead  per  year,  l^e  overstock- 
li^;  for  the  two  years  amounted  to  G5  head. 
The  defendant  received  96  per  head  Im  pas- 
tnrli«  these  catt^  or  9880,  which  the  phOn- 
tUfs  sought  to  recover.  No  refermoe  was 
made  to  injury  to  the  pasture.  That  subject 
was  dealt  with  separately  In  another  cause 
of  action. 

The  defoidant  bad  the  right  to  full.ben^t 
and  sole  benefit  of  use  of  the  land.  He 


agreed,  however,  not  to  Injure  the  sod  <tf  the 
pasture  land  by  overstodfing.  The  standard 
of  four  acres  per  head  was  the  rule  for  esti- 
mating overstocking  to  an  extent  which 
would  injure  the  sod,  and  the  damage  the 
plaintiff  sustained  from  overstocking  was  the 
sum  which  would  compensate  for  injury  to 
the  sod.  The  sum  which  the  defendant 
charged  and  received  for  pasturing  cattle  is 
no  measure  of  that  damage.  If,  under  nor- 
mal cmidltlons,  23  and  82  head  of  surplus 
cattle  would  injure  the  sod,  the  Injury  would 
be  the  same  without  r^rd  to  what  the  de- 
fendant  received  for  pasturing  them,  whether 
94,  or  $6,  or  $10  per  head,  or  nothing  at  all. 
Whatever  the  defendant  received,  the  plain- 
tiff has  no  Utle  to  that  money,  and  he  will 
be  made  entirety  whole,  if  he  has  in  fact  been 
damaged,  by  recovery  under  the  cause  of  ac- 
tion relating  to  Injury  to  the  pasture  laud. 

The  judgment  ot  the  district  court  iM  af- 
firmed. 

All  the  JnsUces  concurring. 


(104  KatL  7^ 

ADVANCB-RUMELT  THRESHER  CO.,  Inc, 
T.  JTJDD  et  aL    (No.  22104.) 

(Supreme  Court  of  Kaignub    May  10»  1919J 

(ByOdbiu  Iv  the  Court.) 

1.  Pabtition  «»83— Bquztabu:  Rights  of 
Fabties— ADJneniBNT  bt  Dbcbbb. 

As  a  general  rule  a  court,  in  decreeing  parti- 
tion, has  power  to  adjust  tibe  equitable  ri^ts 
of  ail  the  parties  interested  in  the  estate,  so  far 
as  they  rdato  to  and  grow  out  at  the  relation 
of  the  parties  to  the  common  pn^jierty. 

2.  PABTrnON  «S»88-^DlOBKB— OWHKBSHIP— 

CoNDiriONS. 
In  a  suit  for  partition,  the  .findings  show 
that  plaintiff  originally  owned  an  undivided 
one-third  interest  in  the  land,  consisting  of  a 
quarter  aectlon,  and  attnnpted  in  good  faith  to 
redeem  its  interest  from  the  lien  of  a  judgment 
foredoeing  a  mortgage  on  the  quarter,  but  by 
mistake  took  the  amount  of  the  judgment  as  the 
basis  for  estimating  the  amount  necessary  to 
redeem,  whereas  the  land  had  sold  for  $63.37 
more  than  the  judgment.  Interest,  and  costs. 
The  court  detormioed  the  amonnt  necessary  to 
redeem,  gave  plaiutitF  credit  for  two-thirds  of 
the  taxes  advanced  by  it  prior  to  the  foreclosure, 
and  credit  for  (me-third  of  the  excess  in  the 
hands  of  the  clerk,  and  after  allowing  the  de- 
fendant, who  claimed  to  be  the  owner  of  the 
entire  quarter  by  virtue  of  a  manual  transfer 
of  the  certificate  of  sale  in  the  foreclosure,  credit 
for  taxes  paid  by  her,  found  there  was  a  defi- 
ciency of  9&46  in  the  amount  of  redemption 
money  remaining  in  the  hands  of  the  clerk. 
Held,  it  was  not  error  to  render  judgment  pro- 
viding that,  upon  payment  of  the  defldoicy, 
plaintift  should  be  decreed  to  be  die  owner  nt  a 
one-third  interest,  and  ordering  partition. 
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8.  MonoAan  4b:>600(D— BsDUiraoiH-DBn- 

OIXIfOT. 

Here  ia  no  hard  or  fast  rule  a«  to  the 
amonnt  <tf  deficiency  whidi  a  court  of  equity 
may  regard  under  all  the  circumBtances  of  the 
case  as  too  small  to  prevent  redemption. 

4.  PABTinoir  «=»87—DtcBEB— Taxes. 

In  view  of  the  flodlngs  as  to  the  manner  In 
which  the  defendant  acquired  her  interest  in  the 
properiT  which  formerjf  helonged  to  her  sons, 
then  wa«  no  terror  in  allowing  plaintiff  credit 
for  tvo-thiids  of  the  taxes  adraneed  prior  to  the 
finwloanre  Bal& 

5.  PAKimOff  ^18  —  JiTBIBDIOnon  —  OOTXK- 
AROT. 

■  While  cotenancy  Is  indispensable  to  confer 
jurisdiction  in  partition,  the  mode  by  which  it  ia 

created  is  immateriaL 

Q.  MOBTOAOES  «=9d08  —  FOBBCLOSUU  —  Bl- 

DBHpTioN— Objections. 
Th%  defendant,  who  claimed  to  be  the  trans- 
feree of  the  bid  at  the  foreclosure  sale,  is  held 
to  have  no  just  cause  of  complaint  by  a  judf- 
ment  whidi  gives  back  to  her  the  full  amount  of 
the  bid.  with  interest,  since  she  acquired  her 
rights  with  notice  of  the  plainttfTs  right  to 
redeem  and  of  the  power  of  a  court  of  equi^  in 
the  interest  ot  justice  to  prevent  a  forfeiture, 
where  a  party  luta  attempted  in  good  faith  to 
redeem,  but  has  not  complied  strictly  with  the 
proviriona  of  the  atatnte  of  redemption. 

Appeal  from  District  Cknirt,  BlUa  Goonty. 

Action  for  partition  by  tiie  AdTano&-Bume' 
ly  Thresher  Company,  Incorporated,  against 
I*  Jndd  and  others.  Judgmaat  for  idalntlff, 
and  defendant  Anna  IMannenstl^  appeals. 

Affirmed. 

A.  D.  Gilkes<ni,  ot  Hays,  and  Monroe,  Mo- 
Olnre  &  M<mroe,  of  Topeka,  for  anieilant. 

Hale  H.  Oook,  B.  a  EUls,  and  Boy  K.  Dlet- 
rldi,  aU  of  Kansas  City,  Mo„  for  appellee; 

PORTEB,  J.  The  action  was  for  parti- 
tion of  a  quarter  section  of  land  In  EXlls 
county.  In  1911  the  land  belonged  to  Anton 
Scfarelbvogel  and  bis  brother  John;  Anton 
owning  an  undivided  two-thirds  Interest  and 
John  an  undivided  one-third.  The  appellant 
is  tbelr  mother,  formerly  Hrs.  Sc^irelbvogel, 
now  Mrs.  Pfannenstlel,  who  claims  to  be 
the  sole  owner  of  the  land. 

In  1911  the  Advance  Threshtf  Company 
sued  J<^  and  attached  his  interest  In  tbe 
land,  and  recovered  a  judgment  against 
him  for  $3332.66.  An  execution  Issued,  and 
at  tbe  sheriff's  sale  J<An's  interest  was  bid 
in  by  the  M.  Bumely  company,  which  paid 
f81.45  taxes  then  due  on  the  quarter  section, 
and  subsequently  it  received  a  sheriff's  deed 
for  an  undivided  one-third  interest  The 
title  remained  In  this  condition  until  1915, 
when  L.  Judd  brought  an  action  to  foreclose 
a  mortgage  covering  tbe  whole  quarter  sec- 
tion, and  he  secured  a  judgment  for  $703.97. 


Under  tba  foreclosure  Jadgment  the  land  was 
BcM.  subject  to  18  lUontbtf  redemptton,  and 
was  Md  In  by  Anton  Scfaumacber  for  $900. 
He  paid  tlie  mon^  to  tbe  sheriff  and  took  a 
receipt  1?he  amount  <tf  bis  bid  exceeded  Oie 
amount  due  at  the  time  of  the  sboUTB  sale 
by  $68.87,  and  Uiis  balance  remained  In  tlie 
hands  ot  the  dark,  and  bdcnged,  of  course, 
to  the  owners  of  tbe  land. 

In  the  meantime  tbe  Advance-Bnmdy  Com- 
pany had  become  tbe  successor  In  Interest  at 
tbe  M.  Bumely  Company,  and  held  the  dier- 
ifl's  deed  fbr  a  tme-thlrd  inter^t  In  the  land 
under  tlw  Jud^mt  against  John  Schr^b- 
vogeL  On  Noronber  17,  1916,  Its  attorneys 
wrote  the  <derk,  submitting  their  figures  on 
the  amount  necessary  tq  redeem  a  one-third 
Interest  In  tbe  land,  and  asked  blm  to  dwck 
over  the  statement  and  let  tiiem  know  wlietb- 
er  the  Items  and  amounts  wen  correct.  Tbe 
flgures  they  submitted  were  as  fic^ws: 

JndKDUflt,  rendered  jL^rll  t$.  Ifllfi  |ns  17 

InterMt  at  t  per  cent  to  Novambar  »,  U»...  81  21 
ComtM,  inelndlag  taxia.  tta.  118  fis 

Oaa-thlrd  naosaaary  for  Bnmaly  to  pay  to 
radeam   $303  92 

Tbe  clerk  answered  that  he  fotind  the  fig- 
ures correct  aud  on  November  24,  1916,  the  ^ 
attorneys  forwarded  a  draft  for  $303.92  and 
an  affidavit  stating  that  tbe  appellee  was 
tbe  owner  of  tbe  rights  of  the  Advance 
Thresher  Company  and  the  M.  Rumely  Com- 
pany  under   tbe  Judgment   against  Jolin 
Schrtibvogel,  and  desired  to  redeem.    The  - 
clerk  still  reUlns  tbe  redemption  money  and  / 
no  claim  to  it  has  been  made  by  any  one. 

Schuraacber  was  made  a  defendant  In  this 
action,  but  disclaimed  any  Interest  in  tbe 
land,  and  alleged  that  he  had  transferred  his 
Interest  to  Mrs.  PfannenstleL  She  filed  her 
intervening  petition,  and  contends  that  ap- 
pellee's ri^ta  to  any  Interest  In  tbe  land  are 
barred  by  the  foreclosure  judgment  .and  the 
failure  to  redeem  therefrmn,  because  the 
amount  deposited  for  redemption  was  less 
than  the  amount  of  the  Judgment  Interest, 
costs,  and  tares. 

The  trial  court  was  not  at  all  satisfied  with 
the  showing  made  by  Mrs.  Pfannenstlel  as 
to  how  she  acquired  the  two-thirds  interest 
of  her  son  Anton  in  the  land,  and  found  that 
Anton  Schumacher,  who  bid  In  tbe  land  at 
the  fweclosure  sale,  was  her  brother;  that 
after  the  sale  he  turned  over  tbe  sberUTs 
receipt  for  the  $900  to  one  Herl,  a  brother- 
in-law  of  tbe  appellant ;  and  that  Herl 
banded  it  to  ber.  Tbe  court  found  that  after 
the  expiration  of  the  18  months'  period  of 
redemption  Mrs.  Pfannenstld  claimed  to  have 
pnrdiased  of  Anton  Scbumadier  tbe  quarter 
sectlcm  In  controversy,  but  that  the  amount 
paid,  if  anythmg,  had  not  been  shown ;  that 
tbe  foreclosure  sale  was  confirmed  July  23. 
191S,  but  no  certificate  of  purchase  nor  deed 
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was  lasaed  or  requested  by  any  odb,  and 
tbe  only  ertdence  <tf  porduae  of  an  intOTest 
In  the  land  by  appelant  was  tlie  tnndng 
over  and  manual  d^wy  of  the  ahCTUTa  re- 
ceipt. The  court  also  found  that  the  ap- 
pellant did  not  claim  any  additional  rights  as 
an  Innocent  pnrchaaer,  bat  «ily  sucb  rlgbta 
in  the  pnHO«ty  as  Anttm  Sdinmadier  gained 
by  vlrtae  of  his  bid  at  tbe  AerUCa  sale  and 
Uie  payment  of  the  money. 

In  tbe  conduBiona  of  law*  tbe  cimrt  held 
that  Hn.  Pftmnenatlti  bad  not  ahown  dearly 
■neb  an  equitaMe  interest  In  tbe  land  as  to 
entitle  ber  to  interpose  aa  a  defense  tbe  Ir* 
r^fularitlee  in  the  proceedings  by  whlcjb  tbe 
iQVellee  had  nndertatoi  to  redeem  ttM  undi- 
vided one-third  Interest  But  the  court  held 
ttiat  by  reason  of  the  failure  ot  tbe  pleadings 
or  evidence  to  omtrovert  ber  datan  of  owner- 
ahlp»  or  to  sbow.  what  title  or  rl|^t  she  did  ac- 
quire by  the  transfer  of  fbe  sberilTs  receipt, 
she  was  tiie  owner  of  an  undivided  two-thirds 
interest  in  the  land,  and  ^titled  to  tbe 
money  paid  into  court  by  tbe  apijellee  to  re- 
deem tbe  other  one-third  Interest. 

[1, 21  One  fact  firand  by  tbe  court  Is  that 
tbe  attempt  to  redeem  by  the  appellee  was 
made  In  good  faith,  but  that  the  attorneys, 
as  well  as  Hie  deric,  took  tbe  amount  of  tbe 
judgment.  Interest,  costs,  and  taxes  as  a 
bads.  Instead  of  tbe  amount  for  wblcb  tbe 
land  was  sold  at  tbe  sheriff's  sale,  with  In- 
terest and  taxes.  The  court  determined  that 
m  Novranber  26,  1916.  tbe  amount  necessary 
to  rede«n  was  $394.46.  Indudlng  taxes  for 
1915  and  1916  unpaid,  and  Hiat  appellee 
should  be  given  credit  for  two-thirds  of  $91.- 
4S,  taxes  paid  to  redeem  tbe  land  In  1913,  and 
credit  for  one-third  of  tbe  excess  In  tbe  bid 
of  $900  at  tbe  sheriff's  sale.  After  allowing 
appellee  these  credits,  and  credit  to  the  ap- 
pellant for  tbe  taxes  she  had  paid,  tbe  coort 
found  there  was  a  deflcleqcy  of  $8.46  In  tbe 
amount  of  redemption  money  r^alning  in 
the  hands  of  the  clerk,  but  held  that  this 
sum  was  "too  Bmall  to  be  permitted  In  equity 
to  defeat  the  rights  and  claims"  of  the  appel- 
lee as  the  owner  of  a  one-third  interest  In  the 
land.  Upon  payment  Into  court  of  tbe  sum  of 
$8.46,  the  appellee  was  decreed  to  be  the 
owner  of  a  one-third  Int^est,  and  the  land 
was  ordered  partitioned. 

It  Is  well  settled  that  in  decreeing  parti- 
tion the  court  has  power  to  adjust  the  equi- 
table rights  of  all  the  parties  Interested  In 
the  estate,  so  far  as  they  relate  to  and  grow 
out  of  tbe  relation  of  tbe  parties  to  the  com- 
mon property,  and  will  make  allowance  for 
the  payment  of  money  made  on  account  of 
tbe  property.  In  Scantlin  v.  Allison,  82  Kan. 
376,  379,.  4  Paa  618,  620,  It  is  said: 

"It  moat  also  be  rememb«%d  that  this  Is  an 
action  tor  partition,  and  in  such  actions  courts 
may  genendlj  do  equity  and  justice  between  the 
partlesL" 


To  tbe  same  effect,  see  21  A.  ft  B.  Encyc. 
of  I*  nVK  UTL 

Thus,  it  has  been  hdd  that  In  partition  a 
ootenant  la  entitled  to  an  allowanoe  for  pay- 
mmts  made  by  lilm  tot  tbe  benefit  of  the 
common  pnqierty.  sudi  as  taxes,  asKssmoits, 
tbe  satisfaction  of  Itens,  and  the  likCk  A 
court  of  equity  has  power  to  require  the  par- 
ties to  make  oontrlbatton  for  moneys  paid  for 
tbe  benefit  of  joint  tenants  and  tenants  In 
comm<m.  Leake  v,  Hayes,  18  Waah.  218,  43 
Fac  4S^  S2  Am.  8t  Bep.  84. 

[3-1]  The  aweliant  inalsts  that  the  court 
bad  no  power  to  aUow  anwUee  credit  for 
$21.12,  Its  share  of  the  excess  amount  of  the 
bid  which  oime  into  the  hands  of  the  derk. 
It  is  true  that  tbe  deric  could  not  have  ap- 
plied this  sum  on  tbe  redemption,  not  have 
paid  it  to  appellant  until  tbwe  had  beoi 
some  adjudlcatkm  1^  the  court  But  this 
Is  not  a  suit  for  the  sole  purpose  of  enforc- 
ing a  statutory  right  to  redeem ;  as  already 
remarked.  It  Is  a  suit  for  partltlim  In  which 
the  court  balances  tbe  equities  between  tbe 
parties.  Once  It  is  conceded  that  the  fiourt 
under  sucb  circumstances  is  not  bound  to  a 
rigid  euforcunait  of  the  statute,  and  may  re> 
Ueve  tbe  party  who  In  good  fattii  has  attcunpc* 
ed  to  redeem,  but  tfu  fftUed  to  fMlow  the 
strict  letter  of  tbe  statute,  the  question  is 
fully  <vened  up  for  equitable  eonsiderattoas. 
Moreover,  thwe  is  no  hard  w  fast  rule  as 
to  tbe  amount  of  defldoicy  wtaicb  a  court 
of  equity  may  regard  under  all  the  circum- 
stances as  too  small  to  prevent  redemption. 
If  tbe  item  of  $21.12  were  thrown  out  of  tbe 
consideration,  upon  tbe  theory  that  It  requlr* 
ed  an  order  of  tbe  court  to  authorise  the  derk 
to  pay  it  to  the  party  mtltTed  to  the  redemp- 
tion money,  tbe  fact  would  not  change  the 
result  In  Loomls  v.  Supply  Co.,  99  Kan. 
279, 161  Fac  627.  ttie  amount  paid  was  defi- 
cient to  the  extent  of  more  than  $^,  and 
it  was  held  Qiat,  InasronCb  as  tbe  attempt 
showed  abundant  evidence  of  a  purpose  in 
good  faith  to  do  whatever  the  law  required 
to  effect  a  valid  redemption,  notwithstanding 
the  highest  degree  of  diligence  was  not 
shown,  a  court  Of  equity,  in  tbe  interest  of 
Justice,  might  give  rdlef  against  so  sevn-e  a 
penalty  as  the  forfeiture  of  all  interest  In 
tbe  pn^rty.  It  was  said  in  tbe  oplnl<m  that 
this  was  especially  true — 

"in  Tiew  of  tbe  facts  that  the  bolder  of  the 
certificate  of  pnrcbase  suffered  no  possible  in- 
jury beyond  a  dipht  delay  in  receiving  the  mon- 
ey, and  that  a  readiness  to  make  good  the  short* 
age  was  sbown  as  soon  as  attention  was  called 
to  the  matter.**  99  Kan.  281,  161  Pac.  928. 

Although  the  paymoit  of  ta3»s  by  tbe  ap- 
pellee for  1913  did  not  biure  to  the  boiefit 
of  appellant,  for  the  reaatnt  that  b&e  sou  then 
owned  the  two-thirds  Interest  and  she  had  no 
Interest,  the  court  was  auUiorized  to  take  an 
accounting  between  tbe  parties,  and  appel- 
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lant  was  duly  credited  with  taxes  adranced 
by  her  after  redemption.  She  has  no  Just 
groDDd  ot  complaint,  unless  upon  the  tbetvy 
that  the  court  arrived  at  the  amount  of  the 
d^dency  In  the  redemption  money  by  con- 
aldwlng  the  amount  paid  by  the  appellee  for 
taxes.  In  view  of  the  findings  ab  to  the  man- 
ner In  which  die  acquired  her  Interest,  indi- 
cating that  ttie  court  doubted  whether  or' 
not  the  wlude  arrangonait  was  not  a  flunlly 
one  to  protect  the  Interest  of  the  two  sons 
In  the  land,  we  think  it  cannot  be  said  It  was 
emr  to  allow  appellee  credit  toe  these  taus. 

It  is  seriously  argued  that  the  court  had 
no  Jurisdiction  to  permit  a  redemption.  It 
Is  said  tliat  this  was  a  suit  for  partitttm 
founded  npmi  the  theory  that  appdTee  was  a 
cotoiant  and  bad  an  estate  In  the  land,  and 
^en  it  became  apparent  that  a];^lee  had 
no  such  Interest  the  court's  Jurisdiction  at 
<mce  failed.  Authorities  are  tiCsd  to  the  ef- 
fect Uiat  cotenan<7  Is  Indispensable  to  confer 
Jurisdiction  in  partition.  Love  v.  Blauw,  61 
Kan.  496,  S»  Pac  1068,  48  L.  R.  A.  257.  78  Am. 
St  Bep.  334.  and  kindred  cases.  Decisions 
flHKn  other  courts  are  cited  to  the  effect 
ttiat;  In  order  to  maintain  a  suit  tor  par- 
tittMi  In  behalf  of  one  who  dalms  only  an 
equitable  title,  it  Is  essential  that  bis  equity 
be  complete^  "such  as  imtitles  him  to  de- 
mand a  omveyance."  Tbe  whole  ai^piment. 
In  our  view,  amoonts  to  nottiing  more  than 
a  restatement  of  the  otmtentlon  that,  because 
It  devdoped  Q|M»  the  trial  that  appellee  had 
not  emnpUed  strictly  with  tbe  statute,  It  bad 
lost  all  right  or  Interest  In  the  land.  It  Is 
said  In  80  Cyc.  188: 

"The  fact  of  the  coteDaocy  is  essential;  tbe 
mode  of  Its  creation  immaterial." 

It  is  urged,  however,  tbat  because  of  its 
failure  to  redeem  by  paying  the  full  amount, 
appellee  had,  at  most,  nothing  more  than  an 
equitable  right  to  have  red«nptlon  cmnpleted, 
and  that  this  right  was  not  sufficient  to  give 
the  court  Jurisdiction  to  entertain  a  suit  for 
partition.  It  is  quite  evident  that,  when 
appellee  brought  the  action,  It  was  not  aware 
of  the  mistake  In  estimating  the  amount  nec- 
essary to  redeem  (and  proceeded  upon  the 
theory  that  it  was  the  owner  of  an  undivided 
one-third  interest  in  the  land,  and,  besides, 
had  as  such  owner  redeemed  from  the  fore- 
closure Judgment),  and  that  Its  attention  was 
first  challenged  at  the  trial  to  the  fact  that 
It  had  not  paid  tbe  full  amount  necessary  to 
redeem.  In  Sawln  v.  Osbom,  87  Kan.  SS&, 
832,  126  Pac.  1074.  1075  (Ann.  Cas.  1914A. 
047),  It  was  said  In  r^!er^ce  to  the  provision 
of  section  648  of  the  Code  (Gen.  St  1916,  { 
7566): 

"Under  tbia  provision  the  court  may  partition 
the  properiT  on  the  broad  principles  of  equity 
whidi  govern  courts  in  th«  adininIstrati<Hi  of 
Justice." 


We  are  unable  to  discover  at  wbat  point  Is 
the  case  a  court  of  equity  oould  be  said  to 
have  lost  Jurisdiction. 

Tbe  appellant  urges  that  the  redoxq^tioa 
law  gives  a  punftasw  at  Judldal  sale  some 
rights,  and -that  she  Is  entitled  to  expect 
that,  if  she  investe  her  mmey  at  a  sh^UTs 
sale,  she  will  obtain  title  or  receive  ba<A  bet 
money  within  a  q>ecifled  time  Mth  interest 
Assuming  that  tbe  appellant  paid  to  Scha- 
madior  tbe  amount  of  his  bid,  she  has  no 
Just  cause  of  eiMnplaint;  the  decree  gave  baxA 
to  her  the  full  amount  of  the  mcmey  she  ad* 
vanoed  and  Interest  She  purchased  with 
notice  of  the  appellee's  right  to  redeem,  and 
of  the  power  of  a  court  of  equity,  in  tbe  In- 
tnest  of  Justice  to  give  r^ef  iQpdnst  ttko 
barddilpe  whidi  she  now  Insists  updo. 

Tbe  Judgment  Is  affirmed. 

All  the  Justices  ooncnrring. 


OM  Kaa.  7*1) 

DONEB  V.  DEAL.    (No.  22130.)* 
(Supreme  Court  of  Kansas.  Mbj  1%  1019:) 

(Bvttmbua      Oa  Com^) 

1.  ViVDom  ASD  PuscHASEB  «=3334(7)— Dxn- 

CnEHOT  IN  AOKKAGB  —  BXCOVERT  OV  OvEB- 
PATWHT. 

Where  the  agreed  price  for  the  purchase  of 
a  farm  was  liased  upon  a  stated  number  of 
acres,  a  misrepresentation  as  to  the  number 
of  acrea  which  the  farm  acAoally  contained 
will  give  the  purchaser  of  the  farm  a  right  of 
action  to  recover  the  coDsideratioo  paid  for  the 
land  represented  by  tbe  deficiency  in  quantity, 
followios  Maffet  v.  Schaar,  89  Kan.  403,  131 
Pac.  689. 

2.  Appeal  and  Ebbob  ^1171(2)  —  Jdbt's 
Calcdiation— Re  V  lEw. 

A  slight  discrepancy  In  a  Jury's  compata- 
tioQ  of  figures,  which  was  too  trivial  to  be  spe- 
dfically  called  to  the  trial  court's  attention,  will 
not  be  disturbed  on  appeal. 

Appeal  from  District  Court,  Boio  County. 

Action  by  John  Bf.  Doner  against  J.  M. 
Deal.  Judgment  for  plaintiff,  and  deftiod- 
ant  appeals.  Affirmed. 

C.  M.  WUUams.  D.  C.  Martindell,  and  Geo. 
A.  Neeley,  all  of  Hutchinson,  for  appellant 
E.  T.  Foote,  of  Hutchinson,  for  appellee. 

DAWS(»f,  J.  The  plaintiff  sued  the  de- 
fendant for  the  value  of  a  deficiency  in  the 
acreage  of  a  farm  conveyed  by  defendant  to 
idalntlff.  It  was  alleged  that  defendant  rep- 
resented that  the  farm  contained' 237  acres, 
and  the  purchase  inice  was  ^,700.  Hie 
farm  consisted  of  a  quarter  section  and  an 
8(^acre  tract  on  the  southeast  cornering 
therewith.   A  railway  runs  down  near  tbe 


^9For  other  eases  sm  ssms  topic  sod  KBT-NUHBER  In  sJl  K<7-Nwnb<rsd  DlgssU  and  IndsxM 
*!Bsh«arlnc  denlsd  Jom  13,  UU. 
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westem  Umlts.of  the  quartra  section  and 
tarns  eastward  at  the  southwest  comer, 
cutting  off  about  8  acre&  On  this  account 
the  &nn  was  rq>reaented  to  contain  287 
aoes.  Aftw  plaintiff  had  takoi  posseBslon* 
he  discovered  that  the  railway  right  of  way 
down  the  west  side  of'  Qie  quarter  section 
occupied  several  acres  of  the  quarter,  and 
that  the  fiirm  couTeyed  to  him  consisted  of 
atiout  230^  acres.  Thereupon  he  brought 
this  actl<»i  for  the  shortage,  0.2  acres  at 
flOO  per  acre,  $ffi20.  Hie  cause  was  tried 
to  a  Jury  and  plaintiff  recovered  Judgment 
for  $581^    Defendant  appeals. 

The  defendant's  deed  to  plaintiff,  whldi 
was  one  of  general  warranty,  conveyed — 

"southeast  quarter  (S.  B.  %)  of  section  twelve 
(12),  except  railroad  right  of  way  and  except 
three  (3)  acres  west  of  railroad.  In  towasblp 
twenty-four  (24),  range  six  (6).  weat  of  the 
dxth  principal  meridian;  also  the  north  half 
(N.  of  the  northwest  quarter  (N.  W.  of 
section  eighteen  (18)>  townahlp  twmtT-four 
(24),  range  five  (5>,  west  of  the  sixth  princi- 
pal meridian,  containing  all  together  two  hun- 
dred thirty-seven  (237)  acres  more  or  less  ac- 
cording to  the  U.  S.  government  snrvey  there- 
of.  •  •  •» 

The  trial  court  held  that  the  land  occupied 
by  the  railway  right  of  way  was  c<mveyed  to 
plaintiff.  If  this  is  correct,  language  more 
apt  and  precise  to  express  such  conveyance 
could  readily  have  been  chosen.  However,  as 
no  cross-appeal  Is  here,  the  correctness  of 
that  ruling  cannot  be  considered.  But  the 
recital  in  the  deed  was  that  the  grant  con- 
tained 237  acres  more  or  less  according  to 
the  government  survey;  and  the  competent 
testimony  of  plaintiff  showed  a  positive  and 
unqualified  representation  that  the  farm  con- 
tained 237  acres  ezclnrive  of  the  right  of 
way.  The  land  was  priced  at  $100  per  acre 
ne^  totaling  923,700.  The  evidwce  to  prove 
misrepresoitatlon  as  to  the  acreage  in  part, 
leada: 

"A.  Wen,  we  drove  into  the  yard,  and  Mr. 
Soper  asked  him  If  he  had  ever  thought  of 
selling  his  place,  and  he  studied  a  little  while 
and  said.  Tea,  sir.'  Mr.  Soper  asked  him  what 
he  would  take.  He  said,  'One  hundred  dollars 
an  acre  net  to  me.*  He  asked  him  how  much 
there  was  in  the  place,  and  he  said  237  acres. 
He  said.  The  Missouri  Pacific  right  of  way 
comes  along  and  hits  this  qoarter  at  the  sooth- 
west  comw  and  erosseB  there,  and  we  are  fig- 
uring off  8  acres  for  that.'* 

Asked  by  plaintiff  how  many  acres  he  had, 
defendant  said: 

"I  have  this  quarter  here  and  that  80  over 
there.  That  80  over  there  across  the  road  to 
the  east  Is  a  full  80;  this  other  [north]  80  Is 
fan.  and  this  [south]  80  here  la  Just  three 
acres  short  Right  at  the  corner  the  railroad 
makes  a  little  bend,  where  the  railroad  just 
cots  off  8  acres.  There  is  237  aores." 
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The  def^dant  himsdff  m  cross-examina- 
tion, testified: 

"Q.  You  believed  at  that  time  that  the  rail- 
road did  come  down  the  center  of  the'  section 
when  you  made  that  statement?  A.  I  believed 
it  came  down  in  abont  the  center  of  the  sec- 
tion. Just  as  I  said. 

"Q.  Too  stated  the  right  way  was  your  west 
line?  A.  Tes,  sir;  the  railroad  fence  was  my 
weat  line. 

"Q.  The  railroad  fence,  the  east  railroad 
fence,  was  your  west  line?    A.  Tes,  air. 

"Q.  That  was  your  farm?   A.   Tes,  sir. 

"Q-  That  is  what  you  sold?  A.  That  is  vrtiat 
Isold.  •  •  ♦ 

''Q.  Too  are  positive  you  told  them  that  the 
railroad  fence  on  the  east  line  of  the  right  of 
way  was  your  west  line?  A.  Why,  sure  I 
did.  •  • 

[1]  While  It  Is  true  that  a  railway  right 
of  way  Is  a  mere  easement,  and  that  the  fee 
title  of  the  land  occupied  thereby  ordinarily 
remains  In  the  owner  of  the  servient  estate, 
yet  here  we  have  to  consider  a  contract — 
the  material  facts  are  not  In  serious  dis- 
pute (and  If  they  were,  the  jury  has  settled 
them) — where  defendant  represented  that  he 
owned  237  acres  east  of  the  railway  fence 
which  he  would  sell  to  plaintiff  for  $100  per 
acre,  totaUng  $23,700;  and  he  sold  the  farm 
upon  that  representation.  Now  It  develofte 
that  the  farm  Is  several  acres  short  of  the 
area  represented,  and  there  is  no  suggestion 
that  this  considerable  deficiency  was  imput- 
able to  variations  in  instruments  or  to  small 
errors  In  prior  surveys  of  the  land.  Plain- 
tiff was  Justly  entitled  to  a  return  of  the 
money  paid  for  the  acres  he  did  not  get,  and 
defendant  has  shown  no  reason  for  with- 
holding It  Speed  V.  Holllngswortb.  54  Kan. 
436,  38  Pac.  496 ;  Maffett  v.  Schaar,  89  Kan. 
403.  131  Pac.  689;  Dlsn^  v.  Lang.  00  Kan. 
509,  133  Pac.  672. 

Defendant  says  that  the  false  represmta- 
Hons  were  not  In  the  case;  that  they  were  not 
pleaded.  The  court  holds  otherwise.  Plain- 
tUTs  grievance  was  fully  set  out  In  his  peti- 
tion, and  the  court  properly  instructed  the 
Jury  thereon. 

[2]  A  final  objection  Is  made  to  the  amount 
of  the  recovery,  $681.68.  The  Judgment,  un- 
der the  evidence,  du>uld  have  been  precisely 
for  tbB  value  of  the  shortage  in  acres  at 
$100  per  acre,  but  In  no  event  acceding  the 
total  sum  demanded.  Appellant  says  the 
shortage  did  not  exceed  6.81  acres,  according 
to  the  testimony  of  a  civil  engineer  who  sur* 
veyed  the  farm.  That  seems  to  disclose  a 
discrepancy  of  58  coits  In  the  Jury's  compu- 
tation, but  apparently  this  was  too  trivial 
for  defendant  to  call  to  the  attention  of  the 
trial  court,  and  It  will  have  to  stand.  Gar- 
vin T.  Davldaon,  101  Kan.  606,  SIO^  511,  168 
Pac.  818. 

Judgment  afflnned. 

All  the  Justices  coqcue. 
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(104  Kan.  716) 

NEEDLES  T.  WICHFTA  PARE  AMUSE- 
MENT CO.    (No.  2189a) 

(atqpran*  Court  of  bniai.    May  1S19.) 

(Byttahus  hy  the  Court.} 

1.  Theatkbs  and  Shows  Innntm  to 
Peebonb  — CoNDinoH  or  Pbehisbs— Sunn- 

CIENCT  or  EVIDINCB. 
The  evidence  exanuned,  and  A«[d  suffident 
to  BustaiD  a  judgment  for  datnagea  for  negli- 
genca  in  permtttiiig  the  existence  of  a  depree- 
sioB  in  defendant's  amnaement  park  which 
canoed  an  injury  to  plaintifF. 

2.  Tbiaz.  ^359(1)— Special  Findings— Con- 
stsuction, 

The  rule  followed  that  special  findings  are 
to  be  construed,  wherever  posuble,  to  harmonize 
with  the  general  verdict 

Appeal  from  District  Court,  Sedgwick 

CouDty. 

Action  by  Mary  Needles  against  the  Wich- 
ita Park  Araasement  Company.  Judgment 
for  plalntiCT,  and  defendant  appeals.  Af- 
Armed. 

Dale^  Amldon  ft  BmAland  and  Gloin  Por- 
ter;  all  of  Wtdilta,  ft»r  appellant 
E.  L*.  Foolke,  of  Wlidilta,  for  appellee. 

DAWiSOK.  J.  The  plaintiff  was  Injured  In 
defendant's  amnseiDeiit  park  tn  Wichita.  Sbe 
stepped  into  a  small  depnessioo  In  the  park 
grounds  end  fell  and  broke  her  arm.  She 
brougbt  this  action  for  damages  and  recov- 
ered judgment  for  $500.  The  jury  made  cer- 
tain special  findings: 

"No.  1.  Q.  If  you  find  for  the  plaintiff,  up- 
on what  specific  acts  of  negligence  do  you  baae 
your  findings?  A.  By  allowing  open  depres- 
sion in  grounds.   *   *  • 

"No.  6.  Q.  .Did  the  defmdants  know  of  the 
eonditioa  of  the  depression  in  question?  A. 
No.   •   •  • 

"No.  7.  Q.  How  long  bad  the  depression  ex- 
isted prior  to  the  time  of  the  injury,  fn  the 
«onditioii  it  was  at  the  time  of  the  Injury?  A. 
No  evidence.   •   •  • 

'  "No.  A.  Q.  Was  there  anything  about  the 
depression  in  question  which  would  direct  the 
attention  of  either  of  the  defendants  to  its  con- 
dition?  A.  Not  necessarily.  •  •  * 

"No,  E.  Q.  If  yon  find  the  depression  In 
question  was  dangerous,  state  wherein  the  same 
was  dangerous?  A.  Open  depression." 

Defendant  contends  that  Its  demurrer  to 
plaintiff's  evidence  should  have  been  sus- 
tained, and  that  it  was  entitled  to  judgment 
on  the  special  findings. 

[1]  Touching  the  first  of  these,  the  evi- 
dence tended  to  show  that  defendant  main- 
tained an  ainusement  park  in  Wichita,  In 
which  were  a  variety  of  attractions.  The  de- 
fendant charged  an  admission  fee  at  the 
park  entrance.   On  July  5.  1815*  aome  14.000 


people.  Indadlng  the  plalntllt  bad  assembled 
In  ttie  park.  In  going  from  one  place  to  an- 
other within  the  park,  plaintiff  stepped  into 
a  depression  In  the  ground,  whicb  threw  her 
and  broke  her  arm.  A  witness  testified  that 
some  days  before  this  accident  occurred  be 
saw  a  depressicm  In  the  park  about  where 
plaintiff  was  injured.  This  deprefision  was 
in  a  walk,  and  It  was  about  10  inches  deep, 
18  inches  Idng  and  6  Inches  wide.  Some  time 
after  plaintiff's  acddent,  the  witness  was 
again  In  the  park  and  the  depression  had 
been  leveled.  There  was  oth^  evidence  to 
the  same  general  etCect^  and  the  plaintiff's 
injuries  and  their  cause  were  fully  estab- 
lished. Defendant  contends,  without  assign- 
ing error  thereon,  that  the  court  erred  Id  in- 
structing the  jury  that,  If  the  park  was  not 
kept  in  a  reasonably  safe  condition  for  per- 
sona Invited  to  enter  It,  defendant's  n^U- 
gence  in  this  respect  rendered  It  liable  to 
plaintiff,  and  that  defendant's  knowledge  or 
Ignorance  of  the  depression  was  Immaterial. 
Since  It  was  defendant's  duty  to  keep  the 
[)ark  In  safe  condition  for  its  patrons  to  use. 
it  was  negligence  to  overlook  and  disregard 
that  duty.  Beese  r.  Abeles,  100  Kan.  lilS.  161 
Pac.  1080,  li.  B.  A.  1817E1,  747.  If  defend- 
ant had  not  been  Diligent;  a  sodden  and  un- 
expected appearance  of  tbe  deivesslon  in  the 
walk  or  grounds  and  tbe  consequent  bijnry 
of  plaintiff  would  present  a  different  and 
more  difficult  qoestlMi.  But  here,  there 
was  some  evidence  showing  that  the  depres- 
sion had  existed  for  a  number  of  days  at 
least,  and  In  the  nature  of '  things  plaintiff 
could  not  be  expected  to  know  or  to  prove 
how  long  the  depression  bad  existed.  De- 
fendant did  produce  a  number  of  witnesses 
who  were  familiar  with  the  park  grounds 
and  whose  testimony  tended  to  show  that 
there  was  no  visible  depression  shortly  be- 
fore the  accident.  But  the  woman  was  In- 
Jnred  by  such  a  depression,  and  one  of  her 
witnesses  testified  that  it  was  there  In  the 
"latter  part  of  June,"  which  must  have  been 
a  week  before  the  accident  and  since  the 
jury  believed  plaintlfTs  evidence  and  dis- 
believed the  defendant's,  the  existence  of  the 
depression  for  some  considerable  length  of 
time  must  be  regarded  as  established,  and  de- 
fendant was  chargeable  wltli  knowledge  of 
the  defect 

(21  The  only  point  for  cavil  about  tbe  spe- 
cial findings  is  in  the  Jury's  answer  to  ques- 
tion No.  7.  The  jury  said  there  was  no  evi- 
dence to  show  how  long  tbe  depression  had 
existed  prior  to  plaintlfTs  injury.  That  re- 
sponse was  only  literally  true.  There  was 
evidence  (which  the  jury  could  have  disbe- 
lieved) that  It  existed  In  the  "latter  part  of 
June,"  while  the  accident  occurred  on  July 
5tb.  It  may  have  existed  much  longer.  The 
flndtng  must  be  construed  as  meaning  that 
while  tbe  d^»resslon  had  existed  for  some 
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time  the  Jury  caalA  not  tell  how  long,  since 
there  was  no  evidence  on  that  precise  point 
Tarln  T.  Bailway  Co.,  OS  Kan.  609,  168  Pac. 
874.  Thus  construed,  the  finding  merely 
means  that  there  was  no  evidence  to  show 
when  the  depression  first  appeared  so  as  to 
permit  a  computation  of  the  length  of  time 
the  depression  had  existed.  Special  findings 
wherever  possible  are  to  be  construed  to 
support  the  general  verdict  There  was  no 
request  that  this  finding  be  made  more  defi- 
nite; and.  as  it  stands,  It  is  not  at  variance 
with  the  other  special  findings,  nor  with  the 
general  verdict 

Tbe  Judgment  Is  affirmed. 

AU  th»  Justices  amcurrlns. 


<t(H  Kao.  7S8) 

COLLTNS  v.  MIAMI  COUNTT  OAS  GO.  et  aL 
(No.  21M2.) 

(Sapcems  Ooort  of  Kansas.    May  10>  1919.) 

(8vUdbM»  &v  the  Oovrt) 

1.  Qab  <=»13C2)— InffTALUTion  of  MniBs— 
Dkpobit. 

A  gas  company  that  parduaes  a  gas  plant 
wbidi  Is  famMdng  gas  to  the  inhabitants  of  a 
dty  may  l^Uy  astabllsb  and  enforce  a  rule, 
or  continue  one  that  had  been  eBtablishcd.  which 
requires  all  persons,  who  thereafter  desire  to 
have  a  gas  meter  InstBlled  on  their  premises 
and  to  have  their  premises  connected  with  the 


MARSHAUL,  J.  In  this  action  the  plaln- 
tift  sought,  by  mandamus,  to  compel  the  Mi- 
ami County  Gas  Company  to  furnish  natural 
gas  to  the  plaintiff  at  his  residence  In  Paola, 
and  sought  to  compel  the  dty  of  Paola  and 
Its  mayor  and  councllmeo  to  exercise  the 
right  of  governmental  control  over  the  gas 
company  and  require  it  to  furnish  gas  to 
the  plaintiff  according  to  the  terms  of  the 
franchise  under  which  the  gas  compnny 
operated  in  that  dty.  Judgment  was  render- 
ed in  favor  of  the  defendants,  the  city, 
and  the  mayor  and  coundlmen,  and  in  fa- 
vor of  the  plaintiff  and  against  the  gas  com- 
pany, and  It  appeata 

In  1906,  the  city  coundl  of  Paola  granted 
a  franchise  to  the  Paota  &  Osawatomie  Light 
&  Fuel  Company,  giving  to.  that  company 
the  right  to  supply  Paola  and  the  inhabit- 
ants thereof  with  natural  or  manufactured 
gas,  and  giving  to  the  company  the  right 
"to  make  all  needful  and  necessary  jules 
and  regulatioiis  to  successfully  operate  arid 
conduct  such  gas  plant"  The  <ndlnance 
contained  the  following  provisions: 

"Sec.  7.'  The  Paola  A  Osawatomie  Light  ft 
Fuel  Company,  its  successors  and  assigns,  diall 
have  the  right  to  charge  any  consumer  in  ar- 
rears for  more  than  thirty  days,  a  penalty  of 
ten  per  cent  for  aU  amounts  doe  for  gas  sup- 
plied, and  unless  such  amount  remaining  ia 
arrsars  and  unpaid  shall  be  paid  upon  demand 
ten  days  after  the  same  shall  iiave  become  due 
and  payable,  the  company  aball  have  the  right 
to  abut  off  the  gas  upon  three  days*  nodce  to 


pipe  lines  so  as  to  be  supplied  with  gas,  to  de- 1  such  consumer  of  the  intention  of  said  company 
posit  $5  for  the  gas  meter,  the  property  of  the '  so  to  do. 


company,  and  on  surrender  of  the  meter  in  good 
condition,  ordinary  wear  excepted,  and  on  pay- 
ment of  all  dues  fw  gas  used,  the  deposit  with 
6  per  cent  interest  to  be  retomed  to  Uie  depo^ 
tor. 

2.  Gas  «=s>13(2)— Instaixatto«  of  Mbteb^ 
— ItePosn^DiscBtMiiTAiTon. 
Under  the  drcnmstances  described  in  the 
first  paragraph  .of  this  syllabus,  the  fact  that  a 
dqtoait  bad  not  been  required  of  those  who  had 
meters  installed  and  their  premises  connected 
with  the  pipe  lines  previous  to  the  time  the  rule 
was  established  jdoes  not  render  its  application 
discriminatory. 


from    pistrict    Court.  Miami 


Appeal 

County. 

Mandamus  by  John  C.  Collins  against  the 
Miami  County  Gas  Company  and  others. 
Judgment  In  favor  of  the  other  defendants 
and  for  plaintiff  against  the  Miami  County 
Gas  Company,  and  It  appeals.  Reversed  and 
remanded,  with  directions  to  r^der  Judg- 
ment for  defendant 

Chas.  A.  Loomis,  of  Kansas  City,  Mm. 
and  B.  B.  Conghlin.  of  Paola,  for  ap> 
pdlant 

W.  U  Joyce,  ot  Paola,  for  sKwIlee. 


"The  dty  of  Paola  shall  pass  ordinances  with 
penal  provisions  therein  conformable  to  the 
state  laws,  prohibiting  damage,  imposition, 
fraud  or  waste  of  the  gas  or  propwty  of  fhe 
company;  and  the  said  Paola  ft  Osawatomie 
Light  ft  Fuel  Company,  and  its  successors  and 
assigns,  may  adopt  such  rules  and  regulations 
with  reference  to  the  management  of  its  busi- 
ness, and  the  collection  of  debts  due  said  com- 
pany for  gas  furnished  as  shall  be  reasonably 
necessary  to  protect  said  company,  its  successors 
and  assigns,  from  damage  by  imposition,  fraud 
or  waste.  Bot  the  dty  does  not  hereby  waive 
its  right  of  government  control  over  Mm  snhject 
matter. 

"Sec.  &  Said  Paola  ft  Osawatomie  Light  ft 
B\iel  Company,  its  successors  and  assigns,  shall 
furnish  and  maintain  free,  for  use  to  all  con* 
snmers  applying  therefor,  meters  of  standard 
type  and  pattern  for  the  measurement  of  natural 
gas.  Tbe  actual  cost  and  expense  of  putting 
in  such  meters,  for  all  persotift  applying  there* 
for  within  five  days  after  passage  of  this  fran- 
chise, shall  be  paid  by  the  company  whenevsr 
such  expense  shall  not  exceed  the  sum  of  three 
dollars  ($3.00),  but  whenever  the  expense  of 
putting  in  such  meter  shall  exceed  said  sum, 
such  consumer  shall  pay  the  excess,  and  all  con- 
eumers  not  applying  tiierefor  within  five  days 
after  the  passage  of  this  ordinance  and  not  then 
taking  gas  by  meter,  shall  pay  the  expense  of 
putting  in  sidd  meters.   Sai^  natural  gas  shall 
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be  {QrniBhed  to  eonsomen  tbroui;b  meters  only. 
Said  company  may  disconnect  and  shut  off  gas 
from  all  consumers  who  do  not  apply  tor  meter 
within  five  days." 

The  Paolft  ft  Osavatomie  lA^t  ft  Fuel 
Compauf,  and  Its  succesaor^  operated  un- 
der that  franchise,  with  an  immaterial 
amendment  as  to  rates,  until  in  1915,  when 
the  Miami  County  Gas  Company  purchased 
the  plant  and  succeeded  to  the  rights  of  the 
Paala  ft  Osawatomie  Light  ft  Fuel  Company. 
The  Miami  County  Gas  C(»npany  collect- 
ed the  full  contract  rate,  and  (derated  under 
a  rule  that  before  any  consumer's  premises 
would  be  connected  with  the  pipe  lines  of 
the  c(»npany,  and  before  gas  would  be  fur^ 
ntahed  to  such  ctmsumer,  $5  should  be  de- 
posited by  the  Mmsumer  for  the  gas  meter, 
the  property  of  the  gas  company,  and  on  sur- 
render ct  the  meter  la  good  c(mdlti<m,  ordl- 
luiry  wur  excepted,  and  payment  of  dues 
for  gas  used,  the  deposit,  with  6  per  cent 
interest,  would  be  returned  to  tiie  deposi- 
tor. The  same^  ot  a  stmtlar  role,  had  been 
In  ^ect  prlw  to  the  pnrdiase  of  the  plant 
the  Miami  County  Gas  Company.  The 
rule  was  not  applied  by  that  ctnnpany  to 
customers  whose  property  had  been  con- 
nected with  the  pipe  lines  and  .who  were 
b^lng  BUK»Ued  with  gas  prior  to  the  pur- 
chase of  the  plant,  but  the  rule  was  applied 
to  those  who  desired  to  be  cmnected  with 
the  pipe  lines  after  that  purdiase.  In  1917, 
the  tdalntlff  desired  ttutt  natural  gas  be  fur- 
nlslwd  to  him  at  his  resldoice  and  requested 
that  a  meter  be  installed  so  that  gas  could 
be  furnished.  'Due  defendant  refused  to 
comply  with  the  request  .unless  a  deposit 
were  made  according  to  the  rule. 

The  court  did  not  m^e.  special  findings 
oC  Act,  but  did  make  a  general  finding  In 
tajop  of  the  idalntlff  and  grant  a  writ  of 
mandamus  against  the  Miami  County  Gas 
Company. 

The  company  aignes  that: 

"The  i«ieral  role  is  that  a  public  aerrloe  com* 
pany  famishing  gas,  electricity,  water,  or  tele- 
phone senrlce  Diay  require  that  diarges  sliall  be 
paid  for  a  reasonable  term  In  adTance,  or  be, 
secared  bj  a  reasonable  deposit  by  the  coo- 
somer,  end  may  enforce  sodi  a  requirement  by 
tiie  refusal  of  service  to  persona  who  do  act 
comply  therewith.** 

"Where  the  rate  to  be  cbarsed  for  gat  Is  fixed 
by  contract  in  the  franchise,  and  the  gas  com- 
pany Is  cba^Dg  the  full  amount  of  the  rate  so 
fixed  by  cmtract,  and  the  gas  company  requires 
a  reasonable  deposit  by  ctmsumers,  and  pays  the 
consumer  the  legal  rate  of  Interest  on  the  de- 
posit, the  gas  company  does  not  thoret^  violate 
the  franchise,  but  is  cleariy  ezerdstng  no  more 
than  its  legal  right." 

[1]  An  action  very  similar  to  the  present 
one  was  City  of  Columbus  t.  Qas  Co.,  96 
Kan.  367,  149  Pac.  402,  L.  R.  A.  1915r,  1180. 
There,  the  gas  company  collected  the  full 
ccmtract  ratc^  and  required  a  deposit  of 


$5  to  secure  the  payment  of  gas  bUls.  No 
Interest  on  the  $5  was  allowed  by  the  CMn- 
pany  to  the  consumer.    This  court  said: 

"In  a  general  way,  the  law  is  settled  that  sach 
companies  are  required  to  supply  all  patrons 
without  partiality  or  discrimination,  and  may 
make  reasonable  regulations  to  insure  full  and 
prompt  payment,  although  the  courts  have  dif- 
fered somewhat  as  to  the  reasouablenees  of  cer- 
tain means  employed."  96  Kan.  368,  149  Pac. 
403,  L.  R.  A.  1915F.  1180. 

"By  requiriiv  a  deposit  of  $6  from  eadi  pa- 
tron a  fund  would  be  created  the  interest  on 
which  would  be  of  value,  adding  materially  to 
the  income  aritring  from  the  contract  rate."  06 
Kan.  871,  149  Pac.  404,  U  B.  A.  1915F,  U80. 

It  is  fully  settled  by  the  authorities  that 
a  gas  company  may  enforce  a  relation  ex- 
acting payment  in  advance  in  reasonable 
amounts,  or  requlrli^  that  seCurtUes  be  de- 
posited. 8  Dillon's  Municipal  Corporations 
(5tli  Ed.)  I  1821;  4  McQuUlln.  Municipal 
Corporations,  f  1918;  2  Wyman  on  Publifi 
Service  CorpOTatlons,  I  877;  12  R.  a  L. 
893:  notes  lnl9L.B.A.(N.  8.)60S*81L. 
B.  A.  (N.  8.)  819  and  820,  48  Ll  B.  A.  (N. 
8.)  68,  and  L.  R.  A.  1916F,  1181;  UnioD 
Light,  Heat  ft  Power  Co.  v.  Mulligan,  177 
Ky.  082,  197  &  W.  1081. 

In  the  case  last  cited,  this  language  was 
used: 

"He  graeral  rule  Is  that  a  public  service  com- 
pany, furnishing  gas,  dectridty,  water,  or  tde- 
phone  services,  may  require  that  charges  shall 
be  paid  for  a  reasonable  term  in  advance,  or  be 
secured  by  a  reasonat^  deposit  by  the 
somer,  and  may  enforce  such  a  requirement  by 
the  refusal  of  service  to  persons  who  do  not 
comply  therewith."  177  Ky.  667,  197  S.  Vf, 
1083. 

"The  only  case  that  seems  to  give  forth  a  dis- 
cordant note  is  Columbus  v.  American  Gas  Co., 
96  Kan.  867  [149  Pac  402],  L.  R.  A.  191&F, 
1180.**  177  Ey.  669.  197  &  W.  1064. 

In  the  Kentucky  case.  the>court  required 
the  gas  company  to  pay  interest  on  the  de- 
posit. In  the  present  case,  the  rule  estab- 
lished by  the  defendant  provided  that  Inter- 
est on  the  deiKMit  would  be  paid  to  the  con- 
sumer on  the  return  of  the  deposit 

By  declaring  that  the  rule  now  under  con- 
Blderatlon  Is  a  reasonable  one,  this  court 
follows  the  law  as  declared  in  most  of  the 
states,  and  follows  the  law  announced  In 
City  of  Columbus  v.  Gas  Co.,  supra. 

[2]  2.  The  plaintiff  seeks  to  avoid  the  de- 
fendant's argument  by  showtug  that  the  rule 
concerning  the  deposit  was  not  applied  uni- 
formly; that  there  was  discrimination  In 
the  application  of  the  rule.  Ou  the  trial, 
the  plalntlCT  gave  the  names  of  20  consum- 
ers who,  he  claimed,  did  not  make  audi  de- 
posit 

If  there  was  discrimination  in  the  applica- 
tion of  the  rule,  that  discrimination  would 
render  the  rule  invalid;  but  the  defendant 
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insists  that  "the  sole  quesUon  presented  for 
decision  by  the  trial  court  was  the  right 
of  the  plaintiff  to  the  use  of  gas  .without 
mabing  a  $5  deposit."  and  insists  that  the 
plaintiff  "now  for  the  first  time  presents  the 
Question  of  discrimination." 

The  petition  did  not  say  anything  about 
discrimination.  It  was  drawn  on  the  theory 
that  the  defendant  could  not  legally  demand 
a  deposit  under  any  drcnmstances.  Judg- 
ment was  rendered  on  April  13.  1918,  and 
on  tliat  day  a  peremptory  writ  of  manda- 
mus signed  hy  the  judge  of  the  district  court 
was  issued.   That  writ  recited : 

"That  the  plaintiff  on  October  12,  1917,  and 
again  on  the  23d  day  of  October,  1917,  regaeated 
the  said  defendant  company  to  furnish  gas  at 
bla  residence,  and  that  the  said  Miami  County 
Oas  Company  then  refused  and  stUl  refuses  the 
■aid  plaintiff  gas,  unless  said  plaintiff  aliall  de- 
posit with  the  said  gas  company  mam  of  $S 
mm  and  for  a  mater  deposit  to  secure  the  return 
ot  Hht  meter  In  good  condition  and  to  insure 
the  payment  by  the  plaintiff  for  the  gas  wbidi 
lie  may  use,  and  that  the  Miami  County  Gas 
Gompaay  demands  of  the  dtizens  of  Paola  the 
foil  price  allowed  to  be  charged  under  said  ordi- 
nance the  sum  of  30  cents  per  thousand  cubic 
feet  for  gas,  and  that  said  ordinance  provides 
that  no  more  than  30  cents  per  thousand  cubic 
feet  shall  be  charged  for  the  supply  of  natural 
gas,  and  tiiat  sAid  ordinance  does  not  provide 
tor  or  rcQuire  the  depoait  of  $6  or  any  otlier 
■Dm  before  gaa  wQl  be  supplied.** 

The  evidence  tended  to  show  that  one  of 
the  consumers  named  by  the  plaintiff 
vnmgfully  obtained  gas  connection  between 
his  resldoMe  and  the  defendant's  pipe  lines ; 
that  another  consumer  was  not  required  to 
make  the  d^K)8it  because  he  permitted  the 
defendant  to  lay  its  pipe  lines  across  his 
premises;  and  that  aU  the  others  of  the  20 
named  had  been  connected  with  the  pipe 
lines  and  were  using  gas  before  the  defendant 
purchased  the  plant.  Giving  the  evidence 
Its  most  favorable  construction  in  favor  of 
the  plaintiff,  it  was  not  sufficient  to  show 
discrimination. 

The  peremptory  writ  of  mandamus  sign- 
ed by  the  trial  Judge  should  be  considered 
in  connection  with  the  general  finding  of 
the  court  That  writ  showed  why  it  was 
issued.  It  showed  that  It  was  issued  in  ac- 
cordance with  the  theory  presented  by  the 
petition.  From  the  petition,  from  the  evi- 
dence, from  the  judgment,  and  from  the 
peremptory  writ  of  mandamus,  this  court 
is  persuaded  that  the  trial  court  did  not 
find  that  there  was  discrimination;  there- 
fore the  judgmoit  cannot  be  nphdd  on  that 
ground. 

The  judgment  Is  reversed,  and  the  cause 
is  remanded,  with  directions  to  the  district 
court  to  render  judgment  in  favor  of  the 
defendant. 

AU  the  Jnstlcei  cDncurtlng. 


V.  NIPPUS  771 
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OM  Rao.  aoi) 
PAUUGH  T.  NIPPLHL   OHo.  2214a) 

(Supreme  Oourt  of  KanaaoL    Hay  lOf  1919.) 

(Syllabtu  hp  the  Court,) 
1.  BviDERcn  «s>477(l),  481(1).  &3S-Ofinioii 

BVIDINOI— ElZFUX  TntlMONT— SUBOICAL 

OFxunozt. 
The  foBowing  mis  stated  in  the  syllabus  In 
Sly  T.  Powell,  87  Kan.  142,  123  Pac.  881,  syL 

1,  is  applied  to  the  facta  in  the  preseot  case: 
"Nonexpert  witnesses  can  testify  as  to  exter- 
nal appearances  and  manifest  conditions  observ- 
able by  any  one,  but  whether  a  surgical  opera- 
tion has  been  performed  with  a  reasonable  de- 
gree of  skill,  knowledge,  and  care,  and  whether 
the  patient  was  thereafter  skillfnlly  and  prop* 
erly  treated,  are  qnestiou  of  science  to  be  es- 
tablished by  the  testimMty  of  witnesses  of  spedal 
skill  Vnd  experioice,  and  not  by  testimony  of 
those  who  are  without  special  learning  and  skill 
as  to  such  operatlona  and  practice." 

2.  Pbtsioxahs  ai*d   Sukoeonb   «s9l4(l)  — 
Skill  Be<)dibxi>— Liabiutt. 

A  physician  is  bound  to  possess  and  «ze^■ 
dse  that  degree  of  skill  which  is  ordinarily 
poesessed  by  physicians  in  practice,  but  where 
tiis  errors  are  those  of  judgment  only,  if  he 
kept  within  recognized  and  approved  methoda^ 
be  will  not  be  liable  for  their  consequences. 

8.  Phtsicianb  and  Subobons  «=9l8(0)— Nko- 
uoBNOB— Results. 
Negligence  of  a  physician  or  surgeon  can- 
not be  presumed  from  the  mete  failure  to  obtain 
the  beat  results  from  an  operation  or  treatment, 
and  in  this  case,  there  being  no  proof  of  a  want 
of  skill  or  care  on  the  part  of  defendant.  It  was 
error  to  set  aside  a  jadgmoit  in  bis  favor  and 
grant  a  new  trial 

Appeal  tnm  District  Court,  Crawfiwd 
County. 

Action  by  Louis  Paulich  against  F.  B.  Nip- 
ple. Verdict  for  defendant,  and  from  an  or- 
der setting  aside  the  verdict  and  granting 
new  trial  he  appeals.  Reversed  and  remand- 
ed, with  directions  to  render  judgment  for 
defendant 

Edwin  D.  McEeever,  of  Topeka,  and  A.  H. 
Curl,  of  Mulberry,  for  appellant 
T.  W.  dark,  of  Fittsbnrg,  for  appellee. 

POBTEB,  J.  The  action  was  to  recorer 
damages  alleged  to  have  resulted  from  the 
malpractice  of  a  physician  and  surgeon.  The 
defendant  appeals  fraa  an  order  setting 
aside  a  judgmrat  in  his  favor  and  granting' 
plaintiff  a  new  trlaL 

The  plaintiff  was  19  years  old  when  he  war 
injured  by  the  fall  of  a  heavy  mass  of  rock 
from  the  roof  of  a  mine  where  he  was  dlgglnt  , 
coal.  The  accident  resulted  In  the  fracture  of 
the  femur  of  the  right  leg,  about  three  Inches 
above  the  knee.  The  petition  alleged  that  de- 
fendant was  onployed  to  treat  tlie  Injuty 
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and  reduce  tbe  fractore,  and  that  be  negll- 
gmtly  permitted  the  broken  ends  of  the  bone 
to  overlap  and  to  remain  In  that  ctniditlon; 
that  by  Dieans  of  apUnts  and  bandages  he  Im- 
properly and  negligently  bound  up  the  bones 
and  muscles  of  plafntifTs  leg;  tbBt  plaintiff, 
relying  on  bis  wrongful  asanrances  ibat  the 
ftftctora  had  been  pnqperly  reduced,  permit- 
ted blm  to  continue  to  treat  the  injury,  and 
that  by  reason  of  the  negligent  manner  in 
which  defendant  treated  tbe  injury,  plaintiff 
had  suffered  great  pain,  and  would  be  obliged 
to  undergo  a  dangerous  and  painful  opera- 
tion, necessitating  the  rebreaking  and  reset- 
ting of  the  bone  by  a  competent  surgeon. 
Hie  answer  was  a  general  deniaL 

Plaintiff  testiOed  that  after  tbe  injury  he 
was  carried  b<nne  tm  a  door  by  his  fellow  em- 
ployes, and  that  when  the  doctor  arrived  he 
took  a  pair  of  scissors,  ripped  the  trousers, 
took  off  the  shoe,  and  bathed  the  plaintiff, 
and  with  the  assistance  of  others  reduced  tbe 
fracture ;  that  a^ter  the  doctor  bad  finished 
the  manipulation,  a  bed  slat  was  takta  and 
a  bed  sheet  was  tonx  up  in  strips  and  rolled 
up,  the  bed  slat  wrapped  with  cotton  and 
xrith  the  bed  sheeting,  and  then  bound  to  the 
leg  with  sheeting  and  adhesive  plaster  over 
tbe  strips;  he  was  then  placed  in  bed,  and 
a  wdgbt  consisting  of  a  flatiron  fastened  to 
the  leg  by  cords  and  adhesive  plaster,  and  the 
weight  bung  over  the  end  of  the  bed.  The 
Hatiron  was  offered  in  evidence.  Tbe  doctor 
remained  there  for  about  an  hour  and  a  half ; 
the  plaintiff  did  not  know  whether  the  doctor 
measured  the  leg  or  not  at  that  time.  He 
was  asked  whether  the  doctor  made  an  exam- 
ination of  the  leg  when  he  returned  tbe  next 
day  and  on  several  days  following,  and  an- 
swered, "No,"  but  tffltifled  that  the  doctor 
raised  up  tbe  bedclothes  and  looked  at  his  leg 
and  told  him  that  he  was  getting  along  all 
right.  A  week  after  the  accident  the  doctor 
was  called  for  the  reasMi  that  the  bandages 
had  become  loose  on  the  splint,  and,  the  swel- 
ling having  gone  down,  there  was  play  be- 
tween the  leg  and  the  bed  slat  Asked  what 
the  aoctor  did,  be  answered : 

"Be  came  and  took  tbem  bandsges  up  and 
kinda  doubled  them  down  this  way  and  Just 
wrapped  aome  more  of  that  adhesive  plaster  on 
top  of  that.  Before  that  he  examined  my  leg 
and  discovered  a  knot  there,  and  be  said,  'Louis, 
there  is  a  nice  litde  knot  thor^  and  your  leg 
is  domg  fine.' " 

He  testUed  ttiat  the  doctrar  did  not  call 
every  day,  but  often  stopped  when  passing; 
that  about  seven  weeks  after  ttie  Injury  tbe 
doctor  removed  the  bed  slat  and  bandages, 
got  hold  of  the  foot  and  raised  up  Uie  leg, 
and  that  the  1^  bent  r^t  at  tbe  fracture, 
bent  upward;  that  he  thai  called  tot  some 
pasteboard,  soaked  It  In  water  and  bandaged 
it  on,  and  made  plaintiff  get  up  out  of  bed 
and  stand  up,  and  the  doctor  examined  tbe 
leg.   Witness  described  bow  the  pasteboard 


was  fastened  around  the  leff  with  gauze  band- 
ages and  adhesive  plaster,  but  said  that  be 
was  unable  to  stand  without  bis  cmtcbes; 
that  the  doctor  measured  the  1^  and  ronark- 
ed.  "It  Is  a  little  short.  Just  about  a  quarter 
of  an  ludi  abcut;  but  that  can't  be  hc^ed; 
In  all  these  cases  there  Is  some  shortage;" 
that  about  one  week  later  the  doctor  called 
and  r«noved  the  pasteboard  qilint,  and  said 
after  examining  the  leg,  "Louis,  you  got  a 
good  1^  on  you,"  about  as  good  as  be  expect- 
ed It  to  turn  out  natntlff  rec^ved  hia  in- 
Jury  on  the  17tb  of  June,  1915,  and  his  testi- 
mony is  that  be  did  not  know  tbe  condition 
of  his  leg  until  be  had  an  X-ray  picture  takw 
In  March,  19ia  The  picture  was  introduced 
in  evidence. 

Tbe  only  expert  tesUmony  offered  by  tbe 
plaintiff  was  ot  a  physician  who  bad  lived  in 
that  oomnmnlty  for  BO  years  and  who  qualified 
as  a  sUlled  physician  and  surgeon.  He  trati- 
fled  to  tbe  method  be  employed  in  reducing  a 
tracture,  that  various  kinda  ot  splints  were 
used;  wooden  q>lint8  that  can  be  m<rided  to 
the  part,  various  kinds  of  fiber  splints,  paste- 
board, and  plaster  parts  and  other  forms; 
that  these  have  to  be  changed  repeatedly,  de- 
pending upon  Indications.  His  direct  exam- 
ination showed  nothing  from  which  a  Jury 
would  be  justified  in  finding  that  the  method 
adopted  by  the  defendant  was  not  premier. 

On  cross-examination  he  testified  that  a 
fracture  of  a  bone  near  to  a  joint  Is  serious 
and  difficult  to  reduce,  and  described  the  va- 
rious methods  used  to  accomplish  coaptation, 
and  approved  either  or  any  of  the  various 
ways  that  would  appeal  to  the  judgm^t  of 
the  surgeon;  that  with  a  transtracture  there 
is  more  or  less  breaking  of  the  edges  of  the 
bone  where  the  injury  Is  caused  by  direct 
violence,  and  ttiat  It  is  very,  dllticnit  to  get 
toe  ends  to  fit  in  exactly  with  a  smooth  re- 
9uU;  that  sometimes  there  Is  an  enlarge- 
ment and  most  always  some  defonnity  fol- 
lows the  union,  and  that  when  osBlflcatlon  be- 
gins It  enlarges  aroimd  the  line  where  the 
cement  furnished  by  nature  is  secreted.  His 
testimony  is  that  very  frequently  there  is  a 
little  overlapping,  and  that  It  Is  very  difficult 
tc  prevent,  necessitating  frequent  changes  of 
the  splints  In  order  to  ke^  these  things  from 
occurring.  We  quote  farther  from  bis  testl- 
mony: 

*'Q.  After  all.  Doctor,  the  treatment  of  a 
fractnre  and  complicationa  arising  afterwards 
is  a  matter  for  the  individual  jadgment  of  the 
snrgeon  treating  the  case?  A.  Yes,  dr.  largely. 

**Q.  And  you  wooldn't  say  a  surgeon  who 
used  a  different  method  than  you  In  reducing  a 
fracture  was  wKmg  trr  guilty  of  a  lack  of  care 
and  akUl?    A.  No,  sir. 

"Q.  And  one  sm^eon,  witb  the  best  of  care 
and  skill  and  learning,  might  aciopt  one  method 
and  another  another?   A.  Certainly. 

"Q.  And  when  complicationa  arise  one  anr- 
geon  might  follow  and  adopt  one  method  and 
another  anotbw}  A.  Tea,  rir ;  and  all  get  good 
results. 
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"Q.  And  none  ct  tiiein-  get  good  nnilti? 
That  migbt  occur?  A.  Yei,  sir. 

**Q.  And  as  to  the  necessity  of  a  second  op- 
eration—that might  be  a  matter  of  judgment? 
A.  Certainly. 

"Q.  Whether  or  not  he  would  andertake  a 
serious  rebreaking,  a  readjustment,  would  be 
a  matter  of  judgment?   A.  Necessarily. 

*'Q.  And  be  might  be  Justified  in  not  AUng  it 
under  the  peculiar  circumstances  ot  his  patient? 
A.  Certainly. 

"Q.  Wbererer  yon  get  the  fractnred  ends  of 
the  bones  to  toudi  yon  are  getting  a  good 
nnion?  A.  Tou  are  going  to  get  a  ^od  union 
if  you  can  positirely  establish  immobilizatloD. 

"Q.  Assuming  yoa  have  immobilization,  then 
you  must  depend  npon  the  patient?  A.  To  a 
large  extent;  yes,  air. 

"Q.  And  even  a  small  amount  of  moring  back 
tnd  forth,  or  agitation  of  that  limb,  is  lial)le 
to  produce  a  bad  effect?  A.  Tea,  sir." 

Bis  testimony  is  that  the  surgeon  uses  his 
own  judgment  as  to  the  kind  of  a  splint,  and 
depends  sometimes  on  what  be  has  on  hand ; 
that  where  a  physician  goes  some  distance 
end  finds  a  fractured  bone  he  may  use  a  sbin- 
£le,  or  a  cane,  or  umbrella,  or  anything  for  a 
temporary  splint;  and  that  a  board  or  flat 
surface  Is  better;  that  if  the  board  once  em- 
ployed Is  doing  the  work  It  Is  not  disturbed ; 
that  the  use  of  a  weight  to  bold  th»  bones  In 
position  and  to  control  the  muscles  Is  a  mat- 
ter of  oplni(ni  of  the  physician;  that  the 
weight  produces  pain  and  distress  and  an- 
noys the  patient  and  tempts  him  to  remove  It 
and  adjust  it  to  suit  himself;  that  it  would 
be  a  matter  of  judgment  with  the  surgeon 
'n'hat  to  do  where  the  question  arose  with 
reference  to  a  rebreaking  and  readjustment 
of  the  fracture.  He  himself  would  advise 
consultation  and  hospital  attention,  bnt  testi- 
fied that  In  deddlng  whether  to  leave  the 
condition  as  It  was  or  attempt  to  get  better 
reaolts  by  rebreaking  dep«ided  npon  Uie 
Judgment  of  the  idt^ddan  and  the  condlttons. 

[1-3J  In  a  city  with  many  able  and  sfcHlfnl 
phyatdans  and  tmreeom,  the  onir  expert  ail- 
ed to  testify  on  behalf  of  plalntlfr  was  the 
one  physician,  who  neither  criticised  nor  con- 
demned the  methods  empli^ed  by  the  defend- 
ant In  the  treatmrat  of  plaintUTs  injury. 
The  burd«i  rested  oo  plalntifT  to  ^ov  afflrm- 
atirely  that  the  conditions  he  complained  ot 
were  caused  by  the  failure  of  the  defendant 
to  exen^se  ordinary  skill  and  care  in  per- 
forming the  operation  of  redadng  the  frac- 
ture, or  in  the  subsequmt  course  of  treat- 
ment for  the  injury.  Pettlgrew  t.  Lewis,  46 
Kan.  78,  26  Pac.  468.  In  a  very  early  case  this 
court  recognised  the  doctrine  tliat  a  physi- 
cian or  surgeon  Is  not  held  to  the  exercise  of 
the  highest  degree  of  skin,  nor  as  warranting 
a  core  or  the  success  of  an  operation.  TefTt 
T,  Wilcox,  0  Kan.  46,  followed  In  Branner  t. 
Storroont,  0  Kan.  51.  In  Pettlgrew  t.  Lewis, 
supra,  the  following  excerpt  from  the  opinion 
in  the  TefFt  case  was  quoted  with  approval : 


"Bis  contract  as  Implied  fai  law  Is,  that  he 

possesses  that  reasonable,  degree  of  learning, 
skill,  and  experience  which  is  ordinarily  pos- 
sessed by  others  of  his  profession  ;  that  he  will 
use  reasonable  and  ordinary  care  and  diligence 
in  the  treatment  of  the  case  which  he  under- 
takes; and  that  he  will  use  bis  best  judgment 
in  all  cases  oi  doubt  as  to  the  proper  course 
of  treatment.  He  Is  not  responslUe  in  damages 
for  want  of  saecess,  unless  it  is  shown  to  re- 
sult from  a  want  of  ordinary  skill  and  learning, 
and  BU(di  as  Is  ordinarily  possessed  by  others 
of  his  profesedon,  or  from  want  of  ordinary 
care  and  attention.  Be  is  not  presumed  to  en- 
gage for  extraordinary  skill,  or  for  extraordi- 
nary diligence  and  care,  nor  can  he  be  made  re- 
sponsible in  damages  for  errors  In  judgment, 
or  mere  mistakes  in  matters  of  reasonabls 
doubt  or  uncertainty.** 

A  physician  or  surgeon  cannot  be  btUd  lia- 
ble for  the  results  of  an  honest  error  In  Judg- 
ment, if  It  is  shown  that  he  possesses  a  rea- 
sonable degree  of  rttill  and  learning  in  medi- 
cine and  surgery,  and  that  he  used  ordinary 
skill  and  care  In  the  diagnosis,  operatlim,  and 
treatment  of  the  plaintiff.  Stout  v.  Bowers, 
97  Kan.  33,  36,  154  Pac.  259. 

In  the  case  of  Sly  v.  Powell,  87  Kan.  142, 
123  Pac.  881,  syL  1,  which  was  an  action  to 
recover  damages  for  malpractice  for  failing 
to  pn^rly  reduce  a  dislocated  hand,  the 
same  role  was  applied,  and  an  Instruction  to 
the  effect  that— 

"Nonexpert  witnesses  can  testify  as  to  exter- 
nal appearances  and  manifest  conditions  ob- 
servalile  by  any  on^  but  whether  a  surgical 
operation  has  Iwes  perftwined  with  a  reasonable 
degree  ot  skill,  knowledge,  and  care,  and  wheth- 
er the  patient  was  thereafter  skillfully  and 
properly  treated,  are  questions  of  science,  to 
be  established  by  the  testimony  of  witnesses 
of  special  skill  and  experience,  and  not  by  tes- 
timMiy  of  those  who  are  without  special  learn- 
ing and  skill  as  to  such  operations  and  prac- 
Uce.- 

The  case  at  bar  Is  similar  to  the  case  of 
Pettlgrew  v.  Lewis,  supra,  where  it  Is  said  In 
the  opinion: 

"There  was' no  proo^  however,  of  a  want  of 
skill  or  care  on  the  part  of  the  defendants; 
and  negligence  cannot  be  presumed."  46  Kan. 
81,  26  Pae.  469. 

It  Is  true  that  the  pliysiclan  Is  bound  to 
possess  and  exercise  that  degree  of  skill 
whlidi  is  ordinarily  possessed  by  physicians 
in  practice  (Hallam  v.  Means,  82  111.  S79,  26 
Am.  Rep.  328).  but  where  his  errors  are  those 
of  Judgment  only.  If  he  ke^  within  recog- 
nized and  approved  methods,  he  will  not  be 
liable  for  their  consequences.  See  cases  cited 
in  note,  37  L.  fi.  A.  830. 

It  has  never  been  the  rule  that  a  lawyer 
who  Is  not  shown  to  be  unskilled  In  his  pro- 
fession is  liable  because  a  client  sustains 
damages  by  following  his  advice^  honestly 
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^Ten,  bqt  iriiklh  la  snbseancotly  detennlned 
bj  a  final  decision  of  a  coort  to  be  erroneous. 
A  physician  stands  In  fhe  same  attitude  as  to 
liability  for  bis  mistakes  as  does  a  lawyer. 
Mo  reason  can  be  assigned  for  making  a  dls- 
tinctUm  between  them,  or  for  holding  a  physi- 
cian snrgeon  liable  in  damages  for  an  hon- 
est «Tor  In  judgment  A  moment's  reflection 
upon  the  drcnmatances  and  onergendes  un- 
der whidi  physicians  are  frequently  called 
upon  to  act  will  dononstrate  some  of  the  dis- 
astrous results  that  would  fMlow  if  the  law 
pwmltted  tbun  to  be  mulcted  in  damages  np- 
cn  testimony  as  to  the  character  of  their  pro- 
.tesshmal  serrices  given  by  nonexpert  witness- 
es. If  such  were  the  law,  physicians  and  sur> 
geons  ml^t  as  well  be  hdd  to  guarantee  a 
sncoesBful  cure  or  a  successful  operation  In 
each  Instance.  Tb»  reason  for  the  rule  Is  so 
well  stated  by  the  Supreme  Court  of  Minne- 
sota that  we  quote  at  some  length  from  the 
opinion  in  Stalocb  t.  Holm,  100  Minn.  276. 
282,  283,  Ul  N.  W.  264.  207  (9  U  B.  A.  [N. 

Tbysldans  In  the  nature  of  things  are  sought 
'  for  and  must  act  In  emergencies,  and  if  a  sot' 
ge<m  waits  too  long  before  undertakiug  ■  neces- 
sary atnputati<Hi,  he  must  b«  held  to  have  known 
the  probable  coDsequences  of  snch  delay,  and 
may  be  held  liable  for  the  resulting  damage. 
*  *  *  Most  profesdonal  men  are  retained  or 
employed  in  mrder  that  they  may  give  the  bene- 
fit of  their  peculiar  and  individaal  Judgment  and 
akiU.  A  lawyer,  for  example,  does  not  oootract 
to  win  a  lawsuit,  but  to  give  his  best  opinion 
and  ability.  He  has  nerer  been  held  to  lia- 
bility in  damages  for  «  failure  to  determine  dis- 
puted questioas  of  law  in  accordance  with  their 
final  dedsion  by  courts  of  appeal.  It  would 
be  just  as  nnreasraable  to  hold  a  physician  re- 
sponsible for  an  honest  error  of  Judgment  on 
80  uncertain  problems  as  are  presented  in  sur- 
g«y  and  medicine.  *  *  *  On  two  historic 
occasions  the  greatest  aurgeras  In  our  country 
met  in  confnoice  to  decide  whether  or  not  tiiey 
should  operate  npon  the  persm  of  a  President 
at  the  United  States.  Their  omdusion  was 
the  final  human  judgment  They  were  not 
responsble  in  law,  either  human  or  divine,  for 
the  ultimate  decree  of  nature.  The  same  trag- 
edy is  enacted  in  a  less  ctHispicuoua  way  every 
day  in  every  part  of  the  country.  The  same 
prindples  justice  apply.  Stiall  it  be  held 
&at  in  sutft  cases,  where  there  Is  a  fundamental 
difference  among  phyaidans  as  to  what  conclu- 
rimt  -their  science  applied  to  knowaUe  facts 
would  lead  to,  then  what  they  with  their  knowl- 
edge, training,  and  experience  are  unable  to  de- 
cide, and  what,  in  the  natare  of  human  lim- 
itations, is  not  susceptible  of  certain  determi- 
nation, shall  be  autocratically  adjudged  by 
twelve  men  in  a  box,  or  by  one  man  on  the 
bench,  or  by  a  larger  number  In  an  appellate 
court  n<»e  of  wliom  are  likely  to  have  the  fit- 
UMS  or  capaci^  to  deal  with  more  than  the 
dements  of  the  controversy?  All  the  court  can 
properly  do  If  an  action  for  negligence  diould 
be  brought  in  such  a  case  would  Iw  to  direct 
a  verdict  for  the  physician." 


It  fi^lows  tbat,  tbere  being  no  erldoioe  to 
ivMtj  a  jnd^nent  against  the  detmdaat*  it 
was  error  to  grant  a  new  triaL 

The  order  is  reversed  and  the  cause  re- 
manded, with  dlrectlona  to  tender  judgmoit 
for  the  defuidant. 

All  the  Justices  concurring 


OM  Kan.  799) 
BIRD  V.  WILCOX  et  sL   (No.  2214S.)* 

(Supreme  Coort  of  Kansas.    May  1919.) 

(SviUihiu  bp  the  Court.) 

1.  PAinmraiP  ^»S27(l>-^GTxoir  nm  Ao- 
COUNTINO— SumciKfCT  ov  Petitxon. 

The  petition  considered,  and  Md  to  state 
a  cause  of  action  by  an  nduded  partner  for  a 
partnership  accounting  and  for  recovery  from 
bis  associates  of  fais  share  of  the  proceeds  of 
the  partnership  business,  notwltlistanding  omis- 
sion of  a  formal  aUegstion  of  the  existence  of 
a  partoership. 

2.  Fbaudb,  Statdtb  or  «s»a6(9)— PAsnns- 
SHIP  AccouNTino— Bunno  akd  SeuiInq 
or  On.  Asn  Oas  Lcasbs. 

The  partnership  agreement  was  not  In  writ- 
ing, and  the  partnership  business  consisted  in 
procuring  and  then  selling  oil  and  gas  leases. 
Seld,  recovery  was  not  bsrred  by  the  fourth 
clause  of  the  sixth  sectioo  of  the  stotnto  ef 
frauds  (Gen.  St  191fi,  f  4889). 

8.  PSBJUDICIAL  EitaoB. 

The  proceedings  conridered,  and  Aeld  to  be 
free  from  error  prejudicial  to  the  defendants. 

Appeal  from  District  Court,  Montgomery 

Coun^. 

Actloa  by  Walter  mrd  against  H.  E.  Wil- 
cox and  another.  Judgment  for  plalntUf, 
and  defendants  appeal.  Affirmed. 

J.  B.  TiHnlinaon,  of  Indmiendenoe,  for  ap- 
pellants. 

A.  L.  BUUngSt  oi  Ind^endence^  for  appd- 

lee, 

BUBCU,  J.  The  action  was  one  by  an  ex- 
cluded partner  for  an  accounting  and  for  re- 
covery frceu  bis  associates  of  Us  share  of 
proceeds  of  the  business.  Tlie  plaintiff  re- 
covered, and  the  defendants  appeal. 

[1]  While  the  diarging  part  of  the  petition 
did  not  use  the  word  "partners,"  or  the  word 
"partnership,"  it  stated  In  full  the  facts  con- 
cerning the  rdationshlp  of  the  parties,  and 
disclosed  a  partnership.  Beddes  this,  the 
petition  alleged  a  demand  for  a  partnership 
settlement  and  accounting,  and  the  prayer 
for  relief  contained  the  dmracteristlc  words 
of  a  petlticHi  for  rdlef  respecting  partner* 
ship  affairs.  Consequently  It  was  proper  tm 
the  coort  to  Instruct  the  jury  on  the  nib> 
Ject  of  partnership. 
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[2*]  Tlie  partnership  agreemoit  was  not  la  changed  so  as  to  show.  In  accordance  with 

the  fact,  that  the  [>enalty  of  expulsion  was 


writing.  The  partnership  business  consisted 
in  procoring  oU  and  gas  leases  from  land- 
owners, and  th&x  selling  the  leases.  The 
action  was  for  recovery  of  proceeds  of  leases 
which  had  been  procured  and  sold.  While 
the  leases  themselves  were,  as  between  les- 
sor and  lessee,  within  the  fourth  clause  of 
the  sixth  section  of  the  statute  of  fraiids 
(Oen.  Stat  ldl5,  {  4SS9),  because  real  estate 
was  involved,  that  clause  did  not  apply  to 
the  personal  relations  and  obUgatiims  creat- 
ed by  the  agreonent  to  deal  in  such  Instru- 
ments and  divide  the  profits. 

[3]  An  instruction  limiting  recovery  by 
the  plaintiff  to  certain  eubjects  was  not  am- 
biguous or  misleading.  No  prejudicial  error 
Is  disclosed  in  the  admission  of  evidence. 
The  evidoice  was  ample  to  sustain  the  ver^ 
diet  The  defendants  cannot  c<HnpIain  be- 
cause the  Jury  did  not  allow  the  plain  tiff 
for  his  expenses,  in  addition  to  a  share  of 
those  proceeds  of  the  bnsinesB  which  the  de- 
fendants oolluslvely  and  fraudulently  ap- 
pn^riated.  The  plaintiff  was  oititled  to 
Jndgmeot  against  both  defendants,  which 
will  be  disdiarged  by  a  single  satisfaction. 

The  Judgmmt  of  ttie  dlatiict  ooart  Is  af- 
firmed. 

All  the  Justices  concurring 


(104  Kail  GH) 

BURTON  T.  DICKSON 
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(No.  22028.) 

(Sapreme  Oonrt  of  Kansas.    May  10,  1919.) 

Appeal  from  DlstTlct  Coort,  Cowley  County. 
On  motion  for  rehearing.  Denied. 
For  former  opinion,  SCO  180  Pac.  210. 

'  UASON,  J.  In  the  original  opinl<ni  In 
this  case  It  was  stated  that  the  committee 
ftHN^ted  to  bear  the  charges  against  the 
plaintiff  In  its  report  recommended  her  ex- 
pulsion. In  a  motion  for  a  rehearing  the 
plaintiff  calls  attention  to  the  fact  that  It 
was  not  the  province  of  that  committee  to 
make  any  recommendation  concerning  the 
penalty  to  tte  'assessed,  and  that  It  made 
none.  The  criticism  Is  wdl  fbnnded,  and 
while  the  legal  Questions  involved  are  not 
affected,  the  language  of  the  opinlOD  will  be 


imposed  by  the  executive  committee  upon  Its 
own  initiative. 

The  contention  Is  made  In  the  motion  that 
the  sections  of  the  Judiciary  act  giving  the 
executive  committee  authority  to  hear  and 
decide  charges  against  members  of  the  state 
grange,  In  the  intervals  between  the  meet- 
ings of  that  body,  were  repealed  by  implica- 
tion through  the  subseQuent  adoption  of  a 
code  concerning  trials,  containing  a  section 
repealing  all  former  rulee  and  regulations  In 
conflict  therewith.  The  new  code  referred  to 
was  a  revision  of  a  former  code  which  had 
been  in  force  at  the  same  time  with  the  sec- 
tions of  the  Judiciary  act  referred  to.  We  do 
not  think  these  sections  are  to  be  regarded 
as  In  conflict  with  the  new  code,  or  as  cover- 
ed by  Its  repealing  clause. 

The  plaintiff  diallengea  the  statem^t  In 
the  (ntlidoa  that  "If  the  state  grange  was  In 
fault  in  failing  to  act  directly  on  her  appeal 
the  defendants  are  not  responsible  therefor," 
and  In  support  ot  the  challenge  argues  that 
the  course  taken  by  the  grange  was  due  to 
the  conduct  of  the  defendants  in  suppress- 
ing her  appeals  and  not  allowing  them  to 
come  before  that  body.  Any  misconduct  of 
the  defradants  In  this  regard  moat  have  tak- 
en place  after  the  acts  complained  of  In  the 
petition,  and  was  not  diarged  therein. 

In  the  original  opinion  it  was  said  that 
the  plaintiff  appeared  to  have  been  a  member 
of  the  state  grange  in  virtue  of  her  husband 
having  been  the  master  of  a  Pomona  grange. 
In  the  motion  for  a  rehearing  she  asserts 
that  her  husband  had  occupied  tliat  position, 
but  not  at  the  time  of  the  trial  and' expul- 
sion. The  defendants'  counter  abstract  con- 
tained a  statement  that  at  the  trial  it  was 
admitted  that  the  plaintiff's  husband  was  the 
master  of  a  Pomwu  grange  "at  the  ttme 
these  diarges  were  preferred."  This  was 
challenged  by  the  plaintiff  In  her  brie^  but 
the  fact  could  not  be  determined  here  be- 
cause no  cmnplete  transcript  of  the  evidence 
had  beea  mada.  A  necessity  for  its  det^ 
mlnatlon  does  not  aris^  fbr  the  result  al- 
ready announced  will  be  adhered  to  without 
regard'  ther^ 

The  motitm  for  m  rebearlng  Is  denied. 

All  the  Justices  ccmcnrrlng. 
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GOEHENOUR  v.  BROWN  «t 
(No.  22157.) 

(Supreme  Court  of  Kansas.    May  10,  1919. 
On  Behearing,  July  5, 1919.) 

(Syllabiu  by       Court  J 

1.  New  Trial  «=s>65  — Gbounds— Unbatu- 

JACTORT  VeBDIOT. 
An  examinatioD  of  the  record  fails  to  'ie- 
elose  that  any  error  was  committed  by  the  trial 
court  In  gran  ting  a  new  trial. 

2.  EiXPLOSITEB  «S»8  — ATTBAOnVK  NUISANOB. 

The  doctrine  of  attractlTe  nuisance  is  held 
not  applicable  to  the  facts  of  this  case. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  hy  James  Goehenour,  a  minor,  by 
Alice  Ooebenour,  his  next  friend,  against 
Reese  B.  Brown  and  others,  partners  as 
Brown  Bros.  Construction  Company.  Ver- 
dict for  defendants,  motion  for  new  trial 
granted,  and  they  appeal.  Affirmed. 

A.  L.  Berger,  of  Kansas  Clt7.  Kan.,  War- 
ner, Dean,  McLeod  &  Langworthy,  of  Kan- 
sas City,  Md^  and  Boy  B.  Tbomsoo,  of  Kan- 
sas Ci^,  Kan.,  for  appelUnts. 

KepUnger  &  Trickett,  of  Kansas  City,  for 
appellee. 

WEST,  J.  The  plaintiff,  a  small  boy,  sued 
by  his  next  friend  to  recover  damages  for 
injuries  recelred  by  the  explosion  of  a  dyna- 
mite cap  whlcti  be  took  from  a  box  of  the 
defendants  near  their  stone-crushing  plant. 
The  Jury  returned  a  verdict  for  the  defend- 
ants, and  the  plaintiff  filed  a  motion  for  a 
new  trial  on  three  grounds:  Error  In  refus- 
ing  instructions,  error  In  giving  instruc- 
tion^ and  that  the  verdict  was  contrary  to 
the  evidence  and  Instmctions.  The  court 
granted  a  new  trial,  and  the  defendants  ap- 
peal, assigning  this  ruling  as  the  one  error. 

The  petition  alleged  that  the  defendants 
cverated  a  rock  quarry  and  rock  crusher, 
and  kept  on  hand  dynamite,  fuse,  and  dyna- 
nlte  caps;  that  there  were  a  large  number 
of  children  living  near  who  were  accnatomed 
to  gather  about  where  this  stuff  was  kept ; 
that  on  the  day  of  the  Injury  the  defendants 
did  not  work  at  the  quarry,  but  left  the 
fuse' and  caps  In  a  box  easily  accessible  to 
the  children;  that  between  the  Ud  and  the 
box  there  was  an  opening  so  that  children 
could  easily  reach  in  and  take  out  the  fuse 
and  caps,  and  on  the  day  the  plaintiff  took 
from  this  box  fuse  and  caps,  and  while 
playing  with  them,  one  of  the  caps  exploded 
and  injured  him ;  that  the  defendants  knew 
that  children  were  very  likely  to  be,  and 
were  accustomed  to  be.  In  that  vicinity,  and 
knew  that  the  children  in  the  vicinity  knew 
that  explosives  were  kept  In  the  box,  and 


that  fdiUdren  were  Uable  to  play  with'  the 
explosives,  but  recklessly  and  wantonly  left 
them  where  the  dbUdren  could*  and  did,  get 
them. 

There  was  testimony  to  the  effect  that  the 
plaintiff,  6  years  old,  and  a  boy  12  years 
old,  wlio  had  beoi  to  tbe  box  twfore  and 
who  had  been  glvoi  ^nt  iwwder  tber^rom 
by  a  workman,  went  to  the  box  m  the  day 
in  question,  and  that  the  plaintiff  held  Uie 
lid  open  with  a  piece  of  flooring  board  found 
near  there  while  the  witness  reached  In  and 
took  out  the  fuse  and  caps;  tliat  without 
the  board  tbe  older  boy  could  not  get  faia 
arm  in  tbe  box  beyond  the  wrist  ;  that  he 
took  a  little  half  stick  of  dynamite  and  six 
or  seven  caps  and  went  to  the  woods  and 
Viplled  a  lighted  match  to  one  of  the  caps, 
and  tbe  explosion  occurred,  causing  the  in- 
jury. 

Tbe  quarry  and  crusher  were  up  on  the 
rugged  side  of  a  hill,  and  the  box  three  or 
four  feet  high  and  loi^,  had  the  word  "Dan- 
ger" printed  on  It,  and  was  easily  accessible 
from  a  path  leading  up  tbe  side  hill.  There 
were  two  houses  up  on  tbe  hill  and  others 
over  the  hill,  near  the  crusher,  and  several 
chlldr^  lived  there.  One  witness  testified 
that  there  were  two  paths  running  up  the 
hiU  by  tbe  box,  one  within  about  four  feet 
of  It:  that  there  were  quite  a  few  children 
playing  around  there;  that  they  came  right 
there  from  school,  qnlte  a  number  of  them; 
"that  they  came  across  the  hill  right  by  th^ 
rock  crusher  down  on  the  north  side  ot  the 
rock  crusher  and  west  from  the  school  that 
went  south.   •    •   • " 

Another  testified  that  be  had  worked  for 
the  defendants  during  the  previous  fall,  and 
was  familiar  with  the  location  of  tbe  rock 
crusher;  ''that  there  were  two  paths  up 
over  the  hill;  one  of  them  you  could  pass 
by  and  touch  the  box  with  your  arm  and 
hands;  that  children  lived  up  on  the  hill, 
and  that  going  to  and  from  school  used  tbe 
path  right  by  the  box;  that  prior  to  the  ac- 
cident witness  experimented  to  see  if  he 
could  get  his  arm  in  this  box,  and  found  that 
he  could  and  did,  and  that  atthat  time  there 
was  with  him  D.  a  Kite;  and  that  tbe 
lock  was  oa  the  box  at  the  time  he  made 
the  operiment   •   •   • " 

Another  man  said  <tf  the  Im:^  that  it  was 
an  old  one,  "and  that  tlie  side  didn't  come 
up  to  the  lid;  that  It  locked  In  the  coiter; 
the  lid  came  down;  had  a  padlock  fastened 
to  a  staple  in  the  center  of  the  box,  and  it 
was  <q>en  U<m  the  center  each  way,  (iie  sides 
of  the  box  not  craning  up  to  tiie  lid ;  that  he 
was  able  to  put  his  arm  in  the  box  to  the 
right  of  the  lock,  but  that  there  was  a  small 
crack  on  the  left  hand  £dde;  that  this  CTack 
was  two  Inches  wide,  and  tliat  he  could 
raise  tbe  lid  to  four  inches." 

The  court  instructed,  among  other  things, 
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that  If  the  defendants  failed  to  exerdae  the 
high  degree  of  care  required  ot  than,  under 
the  law,  as  stated,  and  knew,  or  should 
have  known,  the  exercise  of  the  highest 
degree  of  care  and  prudmce  that  children 
bad  access  to  the  quarry,  and  could  reach 
Into  the  box  In  qnestl(Hi  without  lifting  the 
Ud,  or  could  easily  lift  up  the  Ud  or  t>ry  It 
up  without  exerting  greater  force  than  could 
be  employed  by  a  boy  of  the  age  of  the 
plalntur  and  his  companion,  and  that  it  was 
not  necessary  to  break  the  lock  or  the  ma- 
terial of  the  box  in  order  to  extract  explo- 
sives therefrom,  and  the  plaintiff  and  his 
companion  did  take  explostves  as  stated  by 
them,  and  the  plaintiff  was  injured  by  their 
explosion,  the  Jury  should  find  for  the  plain- 
tiff, but  that  if  the  explo^Tes  could  not  have 
been  extracted  by  the  plaintiff  and  bis  com- 
panion without  mechanical  force,  or  doing 
violence  to  the  box,  the  verdict  should  be 
for  the  defendants. 

[It  2]  The  reason  for  granting  the  new 
trial  does  not  appear.  The  trial  court  may 
hare  deemed  that  some  change  should  have 
been  made  in  the  instructions,  or  that  the 
Jury  reached  the  wrong  couclnsion.  At  any 
rate,  it  la  manifest  that  the  result  was  not 
satisfactory,  and  tn  such  a  case  the  well-set- 
tled rule  requires  the  granting  of  a  new 
trial.  Botler  v.  Mllner,  101  Kan.  264,  166 
Pac.  478,  and  cases  cited;  Halverson  t. 
Blosser,  101  Kan.  683,  168  Pac.  863,  L.  R. 
A.  1918B,  498. 

As  the  case  goes  back  for  another  trial,  It 
Is  proper  to  say  that  we  do  not  regard  it 
as  coming  within  the  doctrine  of  attractive 
nuisance. 

No  error  appearing,  the  ruUog  la  affirmed. 
All  the  Justices  concurring. 

On  Rehearing. 

In  their  motion  counsel  iDsist  that  a  rehearing 
be  granted  and  that  the  order  nantiDg  a  new 
trial  be  reversed,  for  the  reason  that  the  elimina- 
tion of  the  attractive  nuisance  doctrine  ends 
the  ease.  In  our  statement  in  the  former  opin- 
ion touching  this  doctrine  no  attempt  was.  made 
to  go  further  or  to  discusB  tho  general  question 
of  negligence  involved.  It  is  suggested  that  the 
petition  has  now  been  amended,  and  whatever 
the  rights  of  the  parties  may  be  must  be  de- 
termined by  the  trial  court 

A  rchcanng  Is  denied. 

All  the  Jiutices  concurring. 


(1(H  Kan.  778) 

HcHICHAEL  T.  CRAWFORD  et  aL 

(No.  22126.) 

(Supreme  Court  of  Kansas.    Hay  10,  1919.) 
(Syltabu*  hy  the  Court.) 

,1.  TeNDOB  and  PcBCHASEB  ^t=>ll— CONTaAOT 

WITH  Agent— Rights  or  Pabties. 
A  written  agreement  respecting  the  sale  of 
a  tract  of  land,  which  was  entered  into  between 
the  buyer  and  a  real  estate  agent  with  whom 


it  had  been  listed,  and  which  was  Ktpressly  made 
subject  to  the  consent  of  the  owner,  is  Aeld 
to  have  been  the  personal  contract  of  the  agent, 
to  which  the  owner  was  not  a  party,  and  its 
character  fat  this  respect  Is  Aeld  not  to  have 
been  changed  by  the  owner  deeding  the  land 
to  the  agent  for  the  purpose  of  «m«Minf  him 
to  carry  it  out. 

2.  SPBOnto  Pebfobiuitoe  4s»89  — I^aud  or 
PL&iliTZn>— RzonT  or  Rscovbbt. 
In  an  action  brought  by  the  bnyer  against 
the  agent  for  the  spenfic  performance  of  ttie 
contract  above  referred  to.  It  is  heUi  that  an 
attempt  on  the  part  of  the  plaintiff  to  bay  the 
land  Uirough  other  agents,  who  brought  an  ac- 
tion against  the  owner  for  the  specific  perform- 
ance of  a  contract  obtained  from  him  by  fraud, 
in  which  a  temporary  injunction  was  granted 
forbidding  ^e  transfer  fif  the  land,  whereby  the 
matter  was  tied  up  for  some  two  years,  was 
snch  a  violation  of  his  obligation  to  Uie  defend* 
ant— the  agent  with  whom  he  had  made  tiie 
original  contract-as  to  defeat  his  recovery. 

Appeal   from   District  Court,  Stevens 

County. 

Action  by  J.  A.  McHlchael  against  R.  M. 
Crawford  and  the  Santa  lAnd  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed. 

F.  L.  Martin,  John  II.  Martin,  Van  M. 
Martin,  and  W.  F,  Jones,  all  ot  HntChlnson, 
for  appellants 

J.  H.  Connanghton  and  H.  E.  Walter,  both 
of  Kingman,  for  aroellee. 

MASON,  J.  On  January  4,  1915,  a  mem- 
ber of  a  firm  of  real  estate  agents,  with 
whom  a  section  of  land  had  been  listed  by  the 
owner,  entered  Into  a  written  contract  with 
J.  A.  McMlchael  for  Its  sale  to  him  for 
¥7,000,  which  he  agreed  to  pay.  By  the  lit- 
eral terms  of  the  contract,  Crawford,  de- 
scribed as  "agent,"  thereby  sold  the  land 
to  McMlchael;  but  the  agreement  was  ex- 
pressly made  subject  to  the  will  and  con- 
sent of  the  owner,  and  this  and  other  provi- 
sions showed  clearly  that  an  actual  sale — a 
present  passing  of  title — ^was  not  in  contem- 
plation. Shortly  afterwards,  McMl<Aa^ 
showed  the  contract  to  A.  C.  Moorbead  and 
W.  W.  Haywftrd,  comprising  another  firm  ot 
real  estate  agents,  who  asked  him  to  allow 
them  the  same  privilege  he  had  given  Craw- 
ford to  procure  him  the  land.  He  agreed  to 
this,  saying:  "The  first  man  that  gets  me 
the  land  will  get  my  money."  On  January 
7,  1916,  they  obtained  from  F.  M.  Nason,  as 
agent  of  A.  O.  Edmonds,  the  owner,  a  con- 
tract for  the  purchase  of  the  land,  together 
with  a  deed  executed  by  Edmonds  and  his 
wife  on  December  30,  1914 ;  the  name  of  the 
grantee  being  left  a  blank.  On  February  2, 
1915,  McMlchael  gave  Moorhead  &  Hayward 
a  check  for  f700  as  a  part  of  the  purcSiaae 
price;  memoranda  being  made  showing  an 
agreement  for  the  purchase  of  the  land  by 
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him.  On  Febrnary  8,  ldl5,  EMmondB  ere- 
cuted  a  deed  to  Crawford,  who  agreed  to 
protect  him  with  regard  to  any  litigation 
with  (he  other  dalmanta  On  the  next  da; 
Crawford  recorded  the  deed  and  notified 
IfcMictiael  by  wire  that  he  was  ready  to 
dose  the  deal,  recelring  no  reply.  On  Feb- 
rnary 16.  1915,  Moorhead  &  Hayward  o1>- 
talned  a  temporary  Injunction  forbidding 
Orawford  from  transferring  the  land.  In  an 
action  brought  by  them  for  the  specific  i>er- 
formance  of  their  contract  with  Edmonds. 
On  the  same  day  McMichael  met  Crawford, 
who  told  him  he  was  ready  to  perform  his 
contract,  but  was  unable  to  do  so  because  of 
having  been  enjoioed.  The  action  in  which 
the  injunction  was  granted  was  tried  on  its 
merits,  and  Moorhead  &  Hayward  were  de- 
feated on  the  ground  that  recognition  by  Ed- 
monds of  the  deal  negotiated  by  them  through 
Nason  had  been  procured  by  deceit  and  con- 
cealment of  the  truth  on  their  part  They 
appealed,  thus  preserving  in  force  the  tem- 
porary injunction,  and  the  Judgment  against 
them  was  affirmed  on  December  9,  1916. 
Moorhead  t.  Edmonds,  99  E^an.  343,  161 
Fac.  610.  In  March,  1917,  McMichael  re- 
quested Crawford  to  convey  him  the  land  for 
the  price  previously  agreed  upon — 17,000 — 
and  on  being  refused  brought  the  present 
action  for  specific  performance,  against  Craw- 
ford and  the  members  of  his  firm.  Judg- 
ment was  rendered  for  the  plaintiff,  and  the 
defendants  appeal. 

The  material  portion  of  the  contract  sued 
upon  reads  as  toUows: 

"This  agreement  entered  Into  this  4th  day 
of  January,  1916,  between  R.  M.  Crawford, 
agent,  of  Hugoton,  Stevens  county,  Kansas,  as 
first  party,  and  J.  A.  McMichael,  of  Ford  coun- 
ty, state  of  Kansas,  as  second  party, 

"Witneeseth,  tliat  for  and  io  coosideratioD  of 
the  covenants  hereinafter  set  forth,  the  said 
parties  of  the  first  part  do  hereby  sell  to  the 
party  of  the  second  part  the  following,  describ- 
ed land  or  parcels  of  land,  to  wit:  [Descrip- 
tion omitted.] 

"And  Id  consideration  of  the  above-described 
land  said  party  of  the  second  part  agrees  to 
pay  to  the  party  of  the  first  part,  the  sum  of 
seven  thouaand  ($7,000-00)  dollars,  to  be  paid  in 
the  manner  following,  to  wit:  Dollars,  cash  in 
hand,  the  receipt  of  which  is  hereby  acknowl- 
edged, tbfrty-five  hundred  (¥3,600.0(9  dollars  on 
or  about  April  4,  1916,  the  deferred  payments 
to  be  secured  by  mortgage  note  *  •  •  dated 
*  *  *  and  to  bear  8  per  cent  from  date,  any 
time  before  April  4,  1915,  npon  delivery  of 
deed. 

"Possession  to  be  given  upon  delivery  of  deed 
which  is  to  be  a  general  warranty  deed,  exe- 
cuted by  the  present  owner  or  owners,  togeth- 
er with  abstract  sbowing  clear  title,  with  all 
taxes  paid  to  date  and  to  be  delivered  as  soon 
as  it  can  be  obtained. 

"Provided  always  that  this  contract  is  entered 
into  subject  to  the  will  and  consent  of  the  pres- 
ent owner  or  owners,  and  provided  further  that 
in  case  the  said  second  party  shall  fail  or  re- 
fuse to  pai  or  accept  the  land  according  to  the 
conditions  of  this  contract  be  shall  forfeit  to 
the  first  partiea  the  amount  of  purchase  money 
patd." 


1.  Crawford  based  hia  -refusal  to  carry  oat 
the  contract  on  Gie  terms  originally  agreed  to 
upon  the  ground  that  McMichael  by  enter- 
ing Into  the  negotiations  with  Moorhead  A 
Hayward  had  occasioned  the  litigation  re- 
ferred to,  by  which  Crawford  incurred  con- 
siderable expense,  and  was  obliged  to  hold 
the  property  himself  for  some  two  years, 
paying  the  taxes  and  deriving  no  revraue 
from  It  The  decision  of  the  trial  court 
against  Crawford  seems  to  have  been  to  some 
extent  due  to  the  conc^tion  that  in  contract- 
ing with  McMichael  he  acted  as  the  agent 
of  Edmonds,  the  owner,  who  adopted  the 
contract,  which  at  least  from  that  time  was 
one  betwem  McMichael  and  Edmonds;  that 
the  deed  from  Edmonds  conveyed  to  Craw- 
ford no  beneficial  interest,  but  was  a  mere 
step  in  the  transfer  of  title  to  McMicha^ 
That  such  was  the  view  of  the  court  appears 
from  a  finding  of  fact  reading  as  follows: 

"That  on  January  4,  1915,  when  Crawford 
entered  Into  a  contract  with  McMichael.  Craw- 
ford was  acting  as  tbe  agent  of  A.  O.  Edmonds, 
and,  as  such  agent,  made  said  contract  with  Mc- 
Michael. That  afterwards  on  February  8,  1916. 
A.  O.  Edmonds  ratified  said  contract  by  deed- 
ing to  Crawford  the  land  in  qaestlon;  said 
conveyance  having  been  made  Edmonds  to 
Crawford  for  the  sole  purpose  of  enabling 
Crawford  to  carry  oot  tbe  provisions  of  said 
contract,  wherein  be  had  sold  the  land  In  con- 
troversy to  HdffichaeL" 

[1]  TMs  finding  partakes  largely  of  the 
nature  of  a  conclusion  of  law.  The  ultimate 
facts  upon  which  It  Is  based  are  elsewhere 
established,  and,  if  this  expression  of  tbe 
trial  court  Is  the  result  of  giving  to  such 
estabhshed  facts  a  legal  effect  whi(^  this 
court  regards  as  unwarranted,  a  correction 
in  that  regard  may  be  made.  Railway  Go. 
V.  Laughlin,  74  Kan.  567,  87  Pac  749;  State 
V.  Klrmeyer,  88  Kan.  589,  128  Pac  1114. 
Tbe  statement  that  the  deed  to  Crawford 
was  made  for  the  sole  purpose  of  enabling 
him  to  carry  out  Ills  contract  with  Mc- 
Michael Is  supported  by  an  allegation  to  that 
effect  In  Crawford's  answer  filed  in  the 
action  brought  by  Moorhead  ft  Hayward. 
But  it  must  be  Interpreted  as  referring  to 
tbe  motives  that  actuated  the  parties,  and 
not  as  meaning  that  Crawford  acquired  no 
right  or  power  under  the  conveyance  except 
to  mabe  a  further  deed  to  McMichael  in  be- 
half of  Edmonds.  The  deed  was  made  to 
Crawford  to  enable  him  to  carry  out  "his" 
contract  with  McMichael,  and  not  to  enable 
him  as  Edmonds'  agent  to  carry  out  a  con- 
tract between  Edmonds  and  McMichael.  It 
Is  apparent  from  tbe  entire  transaction  that 
Crawford  was  acting  for  himself  and  not  for 
Edmonds,  and  this  view  is  supported  by  a 
prior  finding  that  Edmonds  executed  the 
deed  only  upon  Crawford's  agreement  to  pro- 
tect him  against  claims  growing  out  of  the 
Moorhead  and  Hayward  transaction,  mie 
recitals  by  the  trial  court  that  when  Craw- 
ford entered  into  the  contract  with  McMi- 
chael he  was  acting  as  tbe  agent  of  Edmondt 
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and  tMt  Edmonds  ratified  the  contract  by 
deeding  the  land  to  Crawford,  U  Intended  to 
mean  that  tbe  contract  at  any  stage  of  the 
proceedingB  was  one  between  Eldmonds  and 
UcMichael  and  tuA  between  Crawford  and 
McMlcbael.  must  yield  to  the  detailed  facts 
that  establish  the  contrary.  Crawford  was 
In  a  sense  an  agent  of  Edmonds.  He  was  a 
real  estate  broker  with  whom  the  property  In 
question  had  beeu  listed  by  Ddmonds,  the 
owner.  But  the  written  contract  on  Its  face 
shows  that  the  engagement  with  McMlchael 
was  entered  Into  by  Crawford  personally. 
He  did  not  undertake  absolutely  that  Mc- 
Mlchael should  get  the  land,  but  he  promised 
that  tbe  conveyance  should  be  made  if  Ed- 
monds were  willing.  His  personal  obligation 
to  McMlcbael  would  have  been  violated  If 
(for  instance),  finding  Edmonds  Indifferent 
as  to  who  should  get  the  property,  he  had 
persuaded  him  to  mace  the  sale  to  some  other 
buyer.  And  similarly  McMlchael  in  signing 
the  contract  agreed  to  buy  the  land  from  or 
through  Crawford,  and  thereby  assumed  an 
obligation  to  him  personally  which  was  incon- 
sistent with  a  purchue  from  Edmonds 
through  other  brokers. 

2.  McMlchael  was  found  not  to  have  been 
a  party  to  the  fraud  practiced  by  Moorhead 
&  Hayward,  but  his  attempt  to  buy  the 
land  through  them  was  In  spirit  at  least  a 
violation  of  the  contract  with  Crawford 
which  he  now  seeks  to  have  enforced.  It 
did  not  in  fact  disable  blm  to  perform  his 
agreement  with  Crawford;  but.  If  his  attempt 
had  succeeded,  It  would  have  had  that  effect. 

It  Is  argued  in  behalf  of  McMlchael  that, 
even  If  his  conduct  were  such  as  to  have 
authorized  Crawford  to  rescind  the  contract, 
no  such  rescission  had  been  attempted,  and 
that  Crawford,  by  signifying  hts  willingness  to 
carry  it  out  after  the  action  by  Moorhead  & 
Hayward  had  been  brought,  had  lost  any 
right  he  might  previously  have  had  to  repu- 
dlate  It  Crawford's  statements  at  various 
times  during  the  pendency  of  the  first  suit 
that  he  was  willing  to  stand  by  the  contract 
did  not  result  In  his  being  required  to  hold 
tbe  deal  open  on  the  original  terms  for  the 
whole  period  covered  by  the  litigation,  In- 
cluding the  appeal,  while  additional  expenses 
were  being  incurred  on  account  of  it  But 
the  consideration  which  controls  the  matter 
is  this:  Inasmuch  as  McMlchael  is  seeking 
specific  performance,  he  is  held  to  a  more 
rigorous  standard  of  conduct  than  obtains  In 
ordinary  litigation.  The  plaintiff  In  such  an 
action  to  be  entitled  to  the  aid  of  the  court 


must  have  been  scrupulously  fair  in  his  atti-  \  Edmonds. 


do,  is  Buffidtent  to  prevent  his  obtaining  the 
remedy  of  specific  performance,  much  more 
does  Uie  same  result  follow  from  hia  affirma- 
tive acta  wtdch  are  in  direct  violation  of  the 
contract  These  acta  may  furnish  a  ground 
Cor  rescinding  the  contract  or,  in  other  words, 
for  hia  forfeiting  all  rights  under  it;  or  they 
may  constitute  a  personal  objection  to  the  plain- 
tiff, and  to  hia  obtaiDing  any  benefit  from  the 
agreement  which  he  has  thus  violated."  Pom- 
eroy  oh  Specific  Performance  of  Contracts  Gid 
Edition)  |  354. 

"If  the  plaintiff,  pending  the  agreement  or 
dnring  tbe  negotiations  arising  out  of  It  does 
acts  of  wrong  or  violence  or  injastice  toward 
the  defendant  or  is  gailty  of  inequitable  and 
harsh  conduct,  violating  the  entire  spirit  and 
intent,  even  if  not  the  letter  of  the  contract  be 
will  thereby  preclude  himself  from  obtaining 
the  aid  of  a  court  of  equity  in  a  subsequent 
specific  enforcement  against  an  unwilling  de- 
fendant who  seta  np  the  wrong  ai  a  defense." 
Same,  {  867. 

[2]  Here  McHlcliael,  by  attempting  to 
violate  his  own  agreement  to  deal  through 
Crawford,  set  in  motion  negotiations  which 
resulted  In  tying  up  the  property  for  two 
years  or  so,  daring  which  Its  value  appears 
to  have  Increased,  and  in  causing  Crawford 
to  incur  expense  In  litigation  and  in  the 
payment  of  taxes.  We  think  this  conduct 
precludes  blB  reojvery  hera  In  his  brief  it 
is  said: 

"Who  started  this  trouble,  anyway?  Had 
the  appellant  Crawford  not  induced  tbe  owd^r 
to  repudiate  the  other  contract  and  to  make 
him  a  deed,  the  Hayward  and  Moorhead  con- 
tract would  have  been  performed  and  M<^- 
chael  wouM  have  received  the  land  at  exactly 
tbe  same  figure  that  he  agreed  to  pay  Crawford. 
Crawford  would  not  have  been  out  anything, 
as  be  bad  already  earned  bis  commission  for 
the  sale  of  the  land  and  could  have  made  Ed- 
monds pay  it  even  though  Hayward  and  Moor- 
head had  completed  the  deal.  *  *  * 

"Had  Crawford  kept  his  deed  off  of  the  rec- 
ords In  that  county,  and  Iiave  gone  quietly  to 
McMichael  and  showed  him  the  deed,  and  the 
two  of  them  took  the  matter  up  with  Edmonds, 
McMlchael  might  have  had  a  conveyance  from 
Edmonds  or  Crawford,  and  Hayward  and  Moor- 
head known  nothing  of  it,  and  hence  no  injunc- 
tion would  have  issued  against  Crawford.  But 
no.  He  must  throw  a  wrench  in  the  wheels  and 
mast  put  his  deed  on  record  to  queer  Hay- 
ward's  deal,  and  in  queering  the  deid  be  queer- 
ed himself." 

We  cannot  regard  Crawford  as  having 
been  under  any  obligation,  either  to  keep 
his  deal  a  secret,  or  to  allow  the  fraudu- 
lent contract  to  be  carried  out  taking  his 
chances  of  recovering  bis  commission  from 


tude  toward  the  defendant  He  must  not 
only  have  performed  his  own  part  of  the 
agreement ;  he  must  be  free  from  the  Imputa- 
tion of  having  voluntarily  been  the  occa- 
sion of  any  obstacle  to  performance  by  the 
defendant  Vawter  v.  Bacon,  89  Ind.  665; 
Smith  v.  Price,  125  Ark.  689.  189  S.  W.  167. 

''If  the  plaintiff's  simple  ne'gatlve  conduct, 
his  neglect  to  do  what  ha  has  undertaken  to 


In  behalf  of  McMlchael,  It  is  suggested 
that  he  should  not  be  held  to  strict  accounta- 
bility for  his  contract  with  Moorhead  &  Hay- 
ward, because  the  proceedings  In  the  first 
suit  amounted  to  an  adjudication  that  his 
entering  into  It  was  Induced  by  fraud.  The 
fraud  appears  to  have  been  practiced  npon 
Edmonds,  but  In  any  event  it  was  not  ot 
such  character  as  to  excuse  tbe  conduct  <A 
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McMldiael  In  ondertaklDg  to  buy  the  land 
Oirou^  Moorhead  ft  Hayward  after  making 
his  contract  with  Crawford. 

Tarlons  questions  have  been  argued  regard- 
ing deferred  payment,  abstract  of  title.  In- 
terest, tender,  and  other  matters  of  de- 
tail, which  the  conclusion  already  annoonced 
makes  It  onuecessary  to  discuss. 

A  reversal  Is  ordered,  and  the  cause  la  re- 
manded, with  directions  to  zender  Judg- 
ment for  the  defendant, 

All  the  Justices  concurring. 


(104  Kan.  728) 

HICKS  T.  8AOE  et  aL    (No.  2191S.) 

(Svpreme  Court  of  Kansas.    Hay  10;  1910.) 

(SvllabuM  bp  th9  Court.) 

1.  Appeal  avd  Ebbob  «=>S43@)— Pebua- 
nifT  IitJuifcnoN  AoAinsT  Sale  of  Land 
Ondeb  Obdbb  or  Pdblio  Coubt-^Rbtiew. 

On  an  appeal  from  a  final  Judgment  grant- 
ing a  permanoit  luiunction  against  Um  sale  of 
land  nnder  order  of  the  probate  court  to  pay 
the  debts  of  the  decedent  whose  estate  Is  being 
admioistered,  it  is  not  material  to  inquire  wheth- 
er there  was  error  or  irregularity  in  the  grant- 
ing of  a  restraining  order  or  temporary  injunc- 
tion. 

2.  TBV9T8  «s>10i!(2),  110— REsniAnro  TsTrarr 
— Funds  Urao  bt  Ouabdiah. 

The  competent  evidence  is  held  to  have  been 
auffident  to  support  a  finding  that  money  be- 
longing to  his  wards  was  uaed  by  a  guardian 
in  paying  for  land  purchased  by  bim,  which 
thereby  became  impressed  with  a  trust  in  their 
favor. 

3.  HouESTEAD  4=s>142(l>— RioHTS  OP  Chii.- 

DBEN— TESTAlOEnTABT  DISPOSITION. 
Property  occupied  at  the  time  of  his  death 
as  the  homestead  of  its  owner  and  bis  children 
remains  exempt  from  the  claims  of  bis  creditors 
so  long  as  it  continues  to  be  so  occupied  by 
any  of  the  children,  although  by  his  will  the 
title  passes  to  them  in  unequal  shares. 

4.  Homestead  «=»142(1)— Riqhts  or  Chil- 

DBEN— TeSTAUENTABT  DISPOSITION. 

Sucb  exemption  is  not  affected  by  the  fact 
l^at  the  will  contains  a  general  clause  direct- 
ing the  payment  of  bis  debts  out  of  his  estate. 

&  HOUSnSAD  ^181(3)  —  OoCtJFATIOlf  A8 
HOUESTEAD— EvinENCE. 
The  evidence  is  held  to  support  a  finding 
that  the  property  in  question  was  in  the  eye  of 
the  law  still  occupied  as  a  homestead,  notwith- 
standing the  temporary  absence  of  all  the  chil- 
dren therefrom. 

(AidiUonal  a^Oah^  by  Bdttortal  Btaff.) 

6.  Appeal  and  Ebbob  «=al050(l)— Admis- 
sion OF  Incompetent  Evidence— Revebbal. 
The  admission  of  incompetent  evidence  is 
not  a  ground  of  reversal,  if  there  was  compe- 
tent evideo(»  to  snoport  the  decision. 


Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Reese  Y.  Hicka  against  Samud 
Sage,  as  administrator  of  the  esiate  of  A.  B. 
Saffell,  deceased,  and  Harry  H.  Olden,  as 
guardian  of  the  property  of  Fletcher  Saffell 
and  others,  minors.  Judgment  discharging 
plaintiff  from  liability  on  bond  of  Intestate 
as  guardian,  and  enjoining  sole  of  land*  and 
the  administrator  appeals.  Affirmed. 

J,  B.  AddlngtoD,  of  Topeka,  and  Chester 
Lelnbach,  of  Onaga,  for  appellant 

Otis  Allen,  Otts  E.  Hungate,  George  3.  Al' 
len,  and  S.  H.  Aliens  all  of  Topeka.  for  ap* 
pellees. 

MASON.  J.  On  February  25,  1914,  the 
wife  of  A.  6.  SatfeU  died,  holding  a  life  In- 
surance policy  for  $1,000  In  which  their  four 
minor  chlldroi — three  sons  and  one  daugh- 
ter— were  earned  as  beneficiaries.  Saffell 
was  appointed  guardian  of  the  children.  On 
Mardi  26,  1914,  he  collected  the  insurance, 
amounting  to  $985.1&  On  September  3. 1915. 
Saffell  died  testate.  An  administrator  was 
appointed,  and  claims  against  his  estate, 
amounting  to  some  f2,800,  were  presented. 
An  order  was  made  by  the  probate  court  for 
the  sale  of  a  quarter  section  of  farm  land, 
the  title  to  which  stood  In  the  name  of  Saf- 
fell at  the  time  of  his  death,  for  the  pay- 
'  meat  of  debts.  On  December  8,  1916,  Reese 
V.  Hicks,  the  surety  on  the  guardian's  bond 
given  by  Saffell,  brought  an  action  against 
the  administrator,  making  Saffell's  children 
defendants,  asking  an  Injunction  against  the 
sale  of  the  land  on  the  ground  that  Saffell 
had  purchased  It  while  guardian,  and  had 
used  the  Insurance  money  referred  to  in  part 
payment  of  the  purchase  price.  A  restrain- 
ing order  or  temporary  injunction  was  al- 
lowed at  the  commencement  of  the  action. 
An  answer  was  filed  in  behalf  of  the  chil- 
dren by  a  guardian  for  the  suit,  likewise 
asking  an  Injunction  against  the  sale  of  the 
land  for  the  same  reason  and  also  because 
It  was  exempt  as  a  homestead.  Uiwn  a  trial 
on  the  merits  the  court  found  that  the  In- 
surance money  had  been  used  in  the  pur- 
chase of  the  land,  which  thereby  became  Im- 
pressed with  a  trust  in  favor  of  the  children, 
and  that  the  land  had  been  the  family  home- 
stead at  the  time  of  Saffell's  death,  and  had 
not  been  abandoned  as  such  by  the  children. 
Judgment  was  rendered  discharging  the 
plaintiff  from  liability  on  the  guardian's 
bond,  and  enjoining  the  sale  of  the  land, 
without  prejudice,  however,  to  the  rights  of 
creditors  whenever  it  should  cease  to  bn  oc- 
•■tipicd  as  the  homestead  of  the  children. 
The  administrator  appeals, 

[1]  1.  The  appellant  contends  that  In  al- 
lowing the  restraining  order  and  overruling 
a  demurrer  to  the  petition  error  was  com- 
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udtted  for  TCrions  reaaouk,  one  of  tbem  b^g 
tbat  tbe  plalntlfT  liad  no  standing  to  ask  the 
iDjunctUm.  IbB  dilldrai  -were  proper  parties 
to  attack  tbe  sale,  and  did  so,  thus  giving  an 
additional  batda  for  tbe  flnal  Judgment  In 
sucb  a  case  as  tbls*  U  tbe  permanent  Injunc- 
tlon  was  pn^ierly  granted*  an7  error  or  lr> 
regnlartty  in  tbe  making  of  tbe  prelbntnary 
order  Is  not  Important  Fredand  t.  Stlll- 
man,  49  Kan.  197.  206,  30  Pac.  235;  Eers  t. 
Galena  Water  Oo.,  139  III.  App.  t$98;  Botboi 
burg  T.  Tieratbi  87  Md.  634.  40  AU.  6S5. 

[2. 1]  2.  Upon  the  merits  of  the  case  the 
appellant  asserts  that  testimony  glveo  by  the 
plaintiff  and  two  of  Saffell'a  sons,  r^rding 
the  use  of  the  Insurance  money  in  buying 
the  land,  was  Incompetent  under  the  rule  re- 
garding commnnlcatlonB  with  persons  since 
deceased,  and  that  the  other  evidence  had  no 
tendency  to  prove  that  the  money  went  into 
tbe  land.  The  admiraion  of  the  incompetent 
eridoace  is  not  a  ground  of  reversal  If  there 
was  competent  evidence  to  support  the  deci- 
sion. It  was  shown  that  Saffell  bought  the 
-land  on  March  13.  1914,  for  $4,000,  assuming 
a  mortgage  for  $1^700,  and  Interest,  and  pay- 
ing the  remainder  of  the  price  at  once.  On 
June  4.  1914,  he  paid  off  the  mortgage, 
amooDtlng  to  $1,746.75,  with  a  check  on  the 
Berryton  bank,  in  which  be  had  deposited 
the  insurance  money  on  March  26tb,  this 
payment  reducing  his  account  to  $730.80.  At 
his  death  he  had  only  about  fl24  in  money 
or  on  deposit.  The  guardian  never  made 
any  accounting  to  the  children  in  regard  to 
the  receipt  of  the  $085.18.  The  agent  who 
negotiated  the  sale  testified  that  Saffell  told 
him  he  was  buying  tbe  land  with  money  be- 
longing to  bis  wife,  and  that  it  was  at  her 
request  that  he  Invested  it  for  the  benefit 
of  the  children.  He  was  asked  whether  Saffell 
was  at  the  time  of  the  purchase  of  the  land 
expecting  to  be  appointed  guardian  for  tbe 
children  in  a  few  daya  that  he  ml^t  collect 
some  insurance  on  a  policy  his  wife  held, 
and  answered:  "I  think  there  was  something 
said  about  tbat ;  that  there  was  some  money 
coming  from  Bomewhere."  Tba  plaintiff's 
wife  testified  that  Saffell  told  her  be  was  go- 
ing to  use  tbe  Insurance  money  fOr  tbe  farm 
he  was  buying— tbat  be  saw  ao  reason  why 
he  should  not  invest  tbe  money  and  provide 
a  home  for  the  children.  Dlsr^rdlng  en- 
tirely  tbe  testimony  of  the  plaintiff  and  Hie 
sons  of  Saffell,  we  tlilnk  the  evidence  suffi- 
cient to  support  tbe  finding  that  tbe  Insur* 
ance  money  was  need  in  paying  off  tbe  mort- 
gage on  the  land  as  a  part  of  the  purchase 
price,  thus  warranting  the  dedaration  of  a 
trust  In  favor  of  the  children. 

it]  3.  The  wiU  of  Saffell  gave  to  his  four 
diildren  all  lils  "household  furniture,  farm 
implements,  tools,  live  stock  and  crops,"  and 
"any  money  which  may  be  left  after  paying 
all  Just  debts  and  expenses,"  and  also  "the 
use,  improvement  and  Income"  of  his  dwell- 
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Ing  bouse,  land  and  Its  api^urtenalnces,**  con- 
sisting of  tSie  farm  already  referred  to.  Tbe 
residue  of-  bis  .estate  was  directed  to  be  di- 
vided ammg  his  children,  the  daughter  to  re- 
ceive two-flfths  and  each  of  tbe  tliree  sons 
one-fifth. 

The  form  was  occupied  until  his  deatli  tqr 
Saffell  and  bis  dilldren.  If  he  had  died  In- 
testate It  would  have  been  »empt  from  sale 
in  payment  of  his  debts  so  long  as  It  con- 
tinued to  be  occupied  by  any  df  the  family. 
Koehler  t.  Gray,  102  Kan.  878.  172  Paa  25, 
L.  R.  A.  1918D.  loss.  The  fact  that  the 
title  passed  according  to  the  direction  of  the 
will  Instead  of  according  to  the  direction  of 
the  statute  of  descents  and  distributions  does 
not  change  the  rule.  It  has  been  decided 
tbat  a  will  Is  not  a  conveyance  In  such  sense 
that  a  homestead  thereby  devised  Is  freed 
from  the  claims  of  the  testator's  creditors 
regardless  of  Its  occupancy.  Postlethwalte 
V.  Edson,  104  Kan.  619,  171  Paa  769.  That 
decision  is  based  on  the  view  tbat  by  the 
making  of  a  will  the  testator  does  not  part 
with  the  control  of  the  property,  but  that  at 
Ills  death  the  title  passes  by  reason  of  his 
death  and  essentially  by  operation  of  law, 
whether  It  goes  to  the  devisee  named  In  the 
will  or  to  heirs  Indicated  by  the  statute  con- 
cerning Intestacy.  It  accords  with  this  view 
to  hold  that  when  the  ownership  vests  in  a 
member  of  the  family  in  virtue  of  the  provi- 
sions of  a  will  the  homestead  exemption  sur- 
vives to  tbe  same  extent  as  though  title  had 
passed  to  the  same  person  by  Inberftance. 
The  exemption  of  a  homestead  with  respect 
to  the  debts  of  a  husband  Is  not  affected  by 
the  fact  that  his  widow  elects  to  take  under 
bts-wlll.  Cross  T.  Benson,  68  Kan.  495,  506, 
75  Pac.  568,  64  L.  R.  A.  660.  The  circum- 
stance that  In  this  case  by  the  terms  of  the 
will  the  fee  to  the  farm  vested  in  the  chil- 
dren in  unequal  shares  does  not,  in  our  judg- 
ment, affect  the  matter.  We  conclude  that 
the  land  cannot  l>e  sold  to  pay  tbe  father's 
debts  so  long  as  any  member  of  his  family 
continues  to  live  upon  It. 

[4]  4.  The  appellant  oi^s,  however,  tliat 
a  different  rule  should  obtain  here  because  of 
a  provlslou  of  the  will  reading: 

"My  will  is  tbat  all  of  my  just  debts  and 
funeral  expenses  shall,  by  my  executors  here- 
inafter named,  be  paid  out  of  my  estate,  as  soon 
after  my  decease  as  aball  them  be  found  coa- 
venient" 

The  ai^^Mit  Is  that  the  testator  thereby 
indicated  that  he  wished  the  farm  to  be  held 
subject  to  the  payment  of  his  debts.  We  do 
not  regard  that  Inference  as  at  all  reason- 
able. A  mere  general  direction  for  the  pay- 
ment of  debts  Is  not  construed  as  a  waiver 
of  exemption.  To  have  that  effect  the  lan- 
guage emplc^ed  must  be  "unequivocal  and 
ImperatlTe."  Gross  v.  Benson,  supra.  The 
words  quoted  fall  for  short  of  that  require- 
ment If  the  matter  were  otbnwlse  doubt- 
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ful  It  might  well  be  Inferred  that  the  testa- 
tor bad  specifically  In  mind  the  continued  oc- 
cupancy of  the  farm  as  a  homestead,  from 
the  fact  that  he  gave  Its  use  and  Income  to 
his  children  without  apportionment,  while 
devising  bis  daughter  a  double  share  in  the 
fee.  The  clause  by  .wbidi  he  disposed  of  his 
personalty  showed  too  that  be  assumed  that 
his  debts  could  be  met  from  that  dass  ot 
property,  if  not  from  such  money  as  would 
be  on  hand  at  bis  death. 

[I]  EL  The  dat^bter  was  18  years  old  at 
the  time  of  the  trial.  Shortly  after  her 
mother's  death  she  was  taken  to  the  home, 
In  New  Jers^,  of  her  und^  the  plaintlflt 
who  kept  her  until  about  six  months  before 
the  trial,  since  wbidi  time  she  has  "been  with 
another  uncle,  in  Ohio.  The  record  is  w- 
tirely  sll«it  concerning  any  i^ans  for  the  fu- 
ture that  bare  be«i  made  for  her,  or  that 
she  has  made  tor  herself.  The  fair  inference 
is  that  her  stay  with  ber  uncles  was  In  pur- 
suance of  a  mere  temporary  arrangement  It 
is  clear  that  at  one  time  she  was  a  resident 
upon  the  farm  in  queadon.  There  Is  no  evi- 
dence baring  any  reasonable  toidency  to 
Oiow  that  she  has  ever  acquired  a  permanent 
domidle  elsewhere,  and  until  that  la  done 
her  legal  residence  remains  where  it  was 
once  established.  An  intention  to  abandon 
her  homestead  right,  to  her  manifest  disad- 
vantage, is  not  lightly  to  be  Imputed  to  ber— 
certalnly  not  wltbout  some  substantial  evi- 
dence. ShlradE  v.  Shlrack.  44  Kan.  663,  24 
Pac.  1107.  The  three  sons  were  living  on 
the  fami  with  their  father  at  the  time  of  Us 
death.  The  youngest,  then  about  14  years 
old,  left  after  four  or  Ave  months,  and  went 
to  live  with  his  gr«ndfather  In  Vl^iUa, 
where  he  Jttoed  the  army.  Tlivre  is  like- 
wise no  substantial  evidence  of  a  purpose  on 
his  part  to  effect  a  permanent  diange  of  res- 
idence. The  two  older  brothers,  aged  21  and 
20  at  the  time  of  the  trial,  remained  on  the 
farm  for  some  eight  months  after  their  fa- 
ther's death,  when  the  administrator  took 
possession  of  It  They  left  as  one  of  them 
expressed  it,  "Because  they  run  us  ofC,"  "we 
bad  to  get  out ;  tbey  told  us  they  wanted  the 
farm,  the  administrator."  This  witness 
added: 

"We  expected  to  farm  the  next  summer ;  we 
leoaldn't  farm  without  any  persooal  property. 
The  persona!  property  being  sold,  what  was 
we  going  to  do?   We  had  to  leave," 

One  of  the  older  brothers  has  since  mar- 
ried. It  Is  not  necessary  to  consider  the  ef- 
fect of  that  circumstance  on  his  homestead 
Interest.  The  evidence  Justified  the  finding 
that  none  of  the  other  three  children  had 
lost  their  residence  on  the  farm.  Ttieir 
mere  temporary  absence  did  not  constitute 
an  abandpnment  or  affect  their  right  to  hold 
the  property  exempt  from  their  father's 


debts.  Ko^ler  v.  Gray.  102  Kan.  878,  172 
Pac  26,  L.  R.  A.  1018D,  lOSa 

In  the  brief  of  the  appellees  a  theory  la 
advanced  that  the  children  are  the  owners 
of  the  farm  fully  discharged  of  all  claims  of 
creditors.  The  Judgment  however,  whldi  we 
approve,  charges  the  land  with  a  trust  In  fa- 
vor of  the  children  to  the  extent  of  I985.1& 
of  their  money  which  formed  a  part  ot  the 
purchase  price,  and  otherwise  leaves  it  sut>- 
Ject  to  the  claims  <ii  creditors  whenever  it 
shaU  cease  to  be  occupied  as  a.  homestead  by 
at  least  one  of  the  cfaildrm. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(UK  Kan.  7«l> 

VILM  MILLING  CO.  v.  KANSAS  CASUAL- 
TY &  SURETY  CO.    (Na  - 22117.)  • 

(Supreme  Court  of  ECansaa.  May  10,  1919.> 

(SylUilus  Iff  the  Court.) 

1.  Estoppel  <g=>78(2)— REcrrALa  in  Fideli- 

TT  BOXD — AoENT  OB  EMPLOrfi  OP  INSUBED. 

In  a  fidelity  bond  given  by  a  surety  com- 
pany, it  was  recited  that  the  person  whose  hon- 
esty and  fidelity  was  guaranteed  was  an  ogent 
or  employ^  of  the  plaintilf  who  brought  an  ac- 
tion on  the  bmd  to  recover  for  the  frandulont 
withholding  and  misappropriation  of  plaintifTs 
property,  and  in  the  contract  between  the  plain- 
tiff and  the  agent  the  latter  was  deaignatcd  as 
an  agent,  and  in  the  answer  of  the  surety  com- 
pany he  was  likewise  described  aa  an  a^ent  ot 
the  plaintiff,  and  therefore  It  ia  held  that  the 
recitals  and  admissiona  of  the  surety  company 
estop  it  to  deny  that  the  person  whose  fidelity 
was  guaranteed  was  an  agent  or  employ^  of  the 
plaintiff. 

2.  Insurance  «=>665(4)  —  FinEurr  Bono 
— Embezzle  HBNT—Ev  lOBNCB. 

Evidence  showing  that  the  agent  bad  fraud- 
ulently withheld  property  and  money  of  the 
plaintiff  and  had  appropriated  It  to  his  own 
use  is  sufiicient  to  warrant  a  recovery  upon  the 
bond  in  which  the  defendant  undertook  to  re- 
imburse the  plaintiff  for  any  losa  that  it  miffht 
sustain  by  reason  of  the  fraud  or  dishonesty  of 
the  agent  amounting  to  larceny  or  embexulement 
In  connection  with  his  duties  and  obligations, 
and  the  fact  tfaat  the  agent  bad  not  been  prose- 
cuted for  embezzlement  or  that  the  proof  was 
not  strictly  the  same  as  la  required  In  a  prose- 
cution for  embeulement  will  not  defeat  a  re- 
covery. 

Appeal  trMU  District  Court  Sedgwick. 
County. 

Action  by  the  Vllm  Milling  Company 
against  the  Kansas  Casualty  &  Surety  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 


^ss>Jfar  othar  eu«  aea  nma  tople  and  KKT-KDHBER  In  all  Ker-Numb«r«d  Dlmitta  and  Indexaa 
*R«liearias  dvited  Jum  18,  UUk 


Digitized  by  Google 


Kaa) 


TILM  imUNO  00.     KANSAS  OASUAIiTT  A  S0BETT  00. 

ti«o  p.) 


783 


Stanley,  Stanly  A  Begler  and  Qwrge  L. 
Siefkln,  an  of  Wichita,  and  William  Hot- 
bdser,  of  Kansas  City,  Ma,  fw  appellant 

Eos  Harris  and  T.  Harris,  botli  of  lindiUa, 
for  appellee^ 

JOHNSTON,  a  J.  In  an  action  brought 
by  the  Vllm  Milling  Company  against  the 
Kansas  Casoalty  &  surety  Company  upmi  an 
employes'  fidelity  bond,  the  plaintiff  recoT' 
ered,  and  the  defendant  appeals. 

The  plaintiff  entered  into  a  contract  with 
W,  A.  Stuckey  of  Joplin,  Mo.,  that  It  would 
send  him  flour,  meal,  and  feed  for  sale  In  car- 
load lots,  and  with  the  btU  of  lading  would 
be  sent  an  Invoice  stating  the  amount  with 
which  he  was  charged,  be  to  sell  the  goods 
for  a  price  above  the  invoice  and  freight,  suf- 
flclent  to  pay  him  a  commission  for  his  work, 
he  to  collect  all  sums  due  frcan  such  sales 
and  remit  the  same  when  collected  to  the 
company,  looking  solely  to  the  overplus  of 
the  sales,  above  the  Invoice  and  freight,  for 
his  commission.  Stuckey  agreed  to  have  the 
floor  and  feed  so  consigned  to  blm  Insured 
iritli  losses  payable  to  the  plaintiff.  Tbe 
Ixmd  upon  whlCh  this  acti<Hi  was  broo^t 
bound  the  defendant  to  make  good  any  i>e- 
cnnlary  loss  wfai<^  the  plaintiff  mU^t  sustain 
by  reason  of  the  frand  or  dishonesty  of 
Stacks  In  connection  with  the  duties  of  his 
positton  amonutlnc  to  embesslenent  or  lar- 
to  tbe  exteat  ot  $6,000.  It  was  alleged 
that  StndLc^  had  beoi  goUty  of  fMud  and 
dishonesty  In  the  conduct  ot  the  budness  by 
reason  of  which  ^aintlfl  became  ratltled  to 
tbe  sum  of  $2,186.11,  which  amount  the  de- 
fendant had  refused  to  pay.  The  defendant 
claimed  that  it  was  not  liable  under  the 
terms  of  the  bond,  because  Stuckey  could  not 
be  regarded  as  an  agent  or  employd  of  the 
plaintiff,  and  farther  that  the  acts  of  Stuckey 
were  not  so  frandul^t  or  dishonest  as  to  con- 
stitute embezzlement  or  larceny  wltMn  the 
meaning  ot  the  bond.  The  court  fouud  that 
Stuckey  was  an  employ^  of  plaintiff,  and  that 
his  acts  and  defaults  amounted  to  embezxle- 
ment  within  the  meaning  of  the  bond,  and 
that  plaintiff  was  entitled  to  reooTw  the 
amount  of  the  loss. 

[1]  It  is  insisted  by  the  def^dant  that, 
under  the  contract  betwera  the  plaintiff  and 
Stuckey,  he  cannot  be  regarded  as  an  em- 
ployd,  and  that  in  fact  the  merdiandise  was 
consigned  to  and  purchased  by  him,  and 
ther^cMre  the  relation  between  tbe  parties 
was  that  of  seller  and  buyer.  The  con^ct 
between  plalnUff  and  Stuck^  ^e<AflcalIy  des- 
ignated Stncli^  as  an  employ^  of  the  plaintiff 
and  his  compensation  as  commiiwlons.  The 
defendant  after  inquiir  as  to  the  relaUons 
between  the  parties  to  the  craitract,  and  in 
order  to  fix  the  amount  of  tbe  pranium  and 
estimate  the  extent  of  Its  liability  on  the 
bond,  expressly  designated  the  plaintiff  as  an 


em^i^er  In  tbe  bond,  and  It  guaranteed  flte 
fldelU7  of  Stuckey  as  an  employfi  and  agent 
The  premium  was  paid  and  accepted  on  that 
basis,  and  tbem  Is  no  claim  of  any  mlsrepre- 
sentatton  as  to  Uie  terms  of  the  agency  con- 
tract or  as  to  the  relations  betw^  the  con- 
tracting parties. 

Then  again  in  its  answer,  as  well  as  in  its 
bond,  the  defoidant  recites  and  admits  that 
Stucfc^  was  an  employ^  of  the  plaintiff,  and, 
while  it  denies  liability  on  other  grounds, 
there  Is  no  denial  In  the  answer  ot  the  ca- 
pacity in  which  he  was  serving.  By  these 
recitals  and  admls^ons  the  defendant  Is  es- 
topped to  deny  tbe  facts  so  alleged  and  ad- 
mitted in  the  answer  and  in  the  instrument 
which  it  executed.  State  t.  Guaranty  Co., 
81  Kan.  660,  106  Pac.  1040.  26  L.  a  A.  (N. 
S.)  865.  Apart  from  the  recitals  and  admis- 
sions of  the  defendant,  the  evidence  shows 
that  Stuckey  was  acting  as  an  agent  or  em- 
ploye of  the  plaintiffs  and  did  not  stand  In 
the  attitude  of  a  purchaser  of  the  merchan- 
dise. 

[2]  There  is  a  further  contention  that  the 
failure  of  Stuckey  to  account  for  plalntUTs 
property  or  to  remit  the  proceeds  of  tbe 
same,  did  not  amount  to  larceny  or  embezzle- 
ment. It  having  been  held  that  he  was  act- 
ing In  the  capacity  of  an  agent  or  employ^ 
in  the  care  and  disposition  of  plaintiff's  flour 
and  feed,  the  failure  to  account  for  the  plain- 
tiff's money  and  property  constituted  person- 
al dishonesty  which  amounted  to  embezzle- 
ment It  Is  true,  as  contended  by  plaintiffs, 
tiiat  the  guaranty  of  the  defendant  did  not 
cover  a  mere  default  In  the  payment  of  a 
debt,  as  for  money  advanced  or  loaned  by 
the  plaintiff  to  the  agent  or  for  so  much  of 
the  proceeds  of  the  sales  as  Stuckey  had  a 
rl^t  to  retain  for  his  commission.  Hall  As- 
sociation V.  Surety  Co.,  97  Kan.  271,  155  Pac. 
13.  Here  tbe  plaintiff  was  not  asking;  indem- 
nity for  the  failure  ot  Stuckey  to  pay  an  in- 
debtedness, nor  for  the  withholding  of  the 
commission  to  which  be  was  entitled,  but  for 
the  property  and  money  of  the  plaintiff  with 
which  he  was  intrusted  and  which  he  had 
frauduluitly  appropriated  to  his  own  use. 
In  the  bond  tbe  defendant  nndertocA  to  reim- 
burse the  plaintiff  for  any  pecuniary  loss 
which  it  might  sustain  by  reason  of  the  fraud 
or  dishonesty  of  the  agent  in  connection  with 
the  duties  and  obligations  of  his  posltlcm,  and 
In  vrlthholding  the  pr(^rty  and  money  of  the 
plaintiff,  and  the  fraudulent  appropriation  ot 
the  seme  to  his  own  use,  he  violated  his  duty 
and  dbllgaUon  to  the  plaintiff  which  substan- 
tially amounted  to  embezzlemmt  and  consti- 
tuted a  manifest  breach  of  the  fidelity  bond. 
The  fact  that  Stuckey  had  not  beai  convicted 
<a  embeislement  or  ttiat  tiie  public  prosecut- 
or had  declined  to  prosecute  him  for  that  of- 
fense^  Is  not  material.  So  Car  as  the  matter 
ot  proof  is  concerned.  It  was  not  necessary 
for  the  plaintiff  to  inodnce  testimony  sufi 
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dent  to  liaye  secured  a  ocnvlctlon  for  embez- 
Element.  A  recovery  can  be  bad  on  the  bond, 
"upon  proof  that  the  default  of  the  bonded 
party  was  caused  by  fraud  or  by  a  breach 
of  trust,  and  that  It  was  not  necessary  to 
show  that  be  had  embezzled  tbe  money  or 
property  Intrusted  to  him."  Bank  v.  Colt<m, 
102  Kan.  305.  170  Pttc.  902.  See,  alao^  Mcln- 
tyre  v.  Surety  Co.,  97  Kan.  <B0^  US  Pac.  680. 

Judgment  affirmed. 

AU  tbe  Justices  concarrlns. 


(104  Kan.  796) 

DABNEY  T.  CONNECTICUT  BTRB  INS.  CO. 
(Mo.  22144.) 

(Supreme  Oonrt  of  Kansas.  May  10, 1919^ 

(Byttabut  by  tke  Court.) 

"l  inbubance  «=9329  —  fibe  insukancb  — 
Change  of  Possession— Litb  Stock. 
The  placing  of  cattle  in  the  possession  of 
commission  morcbants  at  a  stockyards  excbange 
to  be  sold  on  commission,  and  which  were  de- 
stroyed by  fire  before  a  sale  was  effected,  la  not 
such  a  change  of  possession  as  will  avoid  a  con- 
tract of  insurance  wberein  it  was  provided  that, 
if  there  was  a  change  of  title  or  poHiesston  of 
tbe  cattle  without  the  agreement  of  tbe  insurer, 
the  policy  would  be  void. 

2.  iNsuBANOE  «=s>336(2)  —  Fibs  Inbueahob 
— Otueb  Insubanci. 
A  provision  in  tbe  policy  that.  If  the  insured 
shall  make  or  procure  any  other  contract  of 
insurance  without  the  consent  of  the  insurer,  it 
will  operate  to  avoid  tbe  policy,  is  not  violated, 
where  the  stockyards  exchange  to  which  the  cat- 
tle were  shipped  had  procured  insurance  on  all 
cattle  brought  into  the  yards,  and  of  which  poli- 
cy the  owner  of  the  cattle  had  no  knowledge. 

8.  iNsnBANCE  «=a327  —  Fire  iHstrBANCx  — 
Inceabe  of  Risk— Shipment  of  lavx  Stock 
TO  Stocktabdb  "Antwhebe." 
Another  provision  of  the  policy  to  the  ef- 
f^  that  the  insurer  shall  not  be  liable  for  loss 
or  damage  caused  by  fire,  if  without  the  con- 
sent of  the  insurer  the  risk  be  increased  by  any 
means  within  the  knowledge  of  the  Insured,  was 
not  violated  by  the  shipment  of  the  cattle  from 
tbe  pastures  to  tbe  stockyards,  since  a  stipu- 
lation of  the  policy  relating  to  location  express- 
ly provided  that  the  insurance  was  to  cover  tbe 
cattle  located  "anywhere." 

Appeal  from  District  Oonrt,  Mont|;omery 
County. 

Action  by  D.  A.  D&bney  against  the  Gon- 
uectlcDt  'Fire  Insurance  Oompany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Seymour  Bdgerton,  of  Clbicago,  IlL,  and 
John  Bertenshaw,  of  Independence,  for  ap- 
pellant. 

.T.  B.  Tomlinsmi,  ct  Indepaidaioe,  for  ap- 
pellee. 


JOHNSTON,  O.  J.  The  Connecticut  Fire 
Insurance  Company  appeals  from  a  Judgment 
obtained  by  D.  A.  Dabn^  based  npon  an  in- 
surance policy  which  covered  a  herd  of 
plalntlfTs  cattle,  insuring  them  against  loss 
by  Are  or  lightning,  30  head  of  which  were- 
destroyed  by  fire.  The  policy  was  Issued 
when  the  cattle  were  being  kept  In  Mont- 
gomery county,  Kan.,  and  later  plaintiff  ship- 
ped them  to  tbe  Kansas  City  stockyards 
for  sale,  employing  Clay,  Robinson  ft  Co.  aa 
his  agrats  to  negotiate  a  sale;  but  before  the 
sale  was  effected,  cattle  of  the  value  ot  12453 
were  burned.  Def^dant  ctmteated  the  datm 
of  plaintiff  under  the  policy  upon  several 
^grounds.  One  was  that  there  had  bera  a 
change  ot  posBession  of  the  cattle  without 
the  omsent  of  the  Insnrance  company  in  vio- 
lation of  a  provision  of  the  policy,  to  the 
effect  that  if  there  was  change  of  title  or 
possesion,  or  if  the  Interest  of  the  Insured 
became  other  than  unconditional  unlnc tim- 
bered sole  ownership,  without  agreement  of 
the  Insurer,  the  policy  would  be  void. 

[1]  Placing  the  cattle  in  the  hands  of  the 
commission  mercbanta  for  sale  without  the 
knowledge  or  consent  of  the  insurance  com- 
pany did  not  avoid  the  Insurance.  There  Is 
no  dalm  that  there  was  a  change  of  title, 
and  to  temponarily  turn  them  over  to  the 
commIssl<m  merchants  that  the  plaintiff  had 
employed  to  sell  thm  was  no  more  a  change 
of  possession  than  if  ho  had  put  th«n  in 
charge  of  pmras  that  he  had  employed  to 
transfer  them  from  one  pasture  to  another. 
So  far  as  the  insnrance  company  was  con- 
cerned, the  possession  of  the  commission 
merchants,  under  the  circumstances,  was  the 
possession  of  the  plaintiff.  We  are  not  con- 
cerned with  the  right  of  possession  of  a  com- 
mission merdiant  or  factor  to  secure  pay- 
ment of  commissions  and  charges  inddrat 
to  a  sale.  In  such  a  case,  the  possession  of 
the  commission  merdiant  would  bec<HDe  ad- 
verse, something  quite  unlike  that  Involved 
in  this  controversy.  The  cases  dted  by  de- 
fendant relating  to  the  liens  of  commission 
merchants,  carriers,  and  brokers,  do  not  ap- 
ply here,  nor  do  the  cases  relating  to  the 
possession  taken  under  process  of  law.  Tem- 
porary holding  of  possession  by  an  agent 
of  the  owner  does  not  come  within  either 
the  letter  or  spirit  of  the  insurance  contract. 
The  risk  or  moral  hazard  of  the  Insurance 
company  is  not  Increased  by  the  transaction. 
A  change  which  will  avoid  a  policy  must  be 
such  as  is  calculated  to  make  the  owner  less 
watchful  in  caring  for  the  Insured  properiy. 
and  the  nominal  and  temporary  possession 
of  the  commission  merchant  was  not  of  such 
a  character  as  would  increase  the  temptadoD 
of  the  owner  to  defraud  or  destroy,  nor  uiake 
him  less  careful  In  guarding  the  property 
against  loss. 

[2]  There  is  a  contenticm  that  there  was  a 
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violation  of  the  pn>vlal«i  of  the  poUcy  wbidi 
stlmilated  that,  It  the  aasuTed  should  here- 
after  make  or  itrocnre  any  other  contract 
of  Insurance,  It  would  operate  to  artAA  the 
policy.  It  appeara  that  tbB  Kansas  GXj  lire 
Stock  Kxchange  for  its  own  puriMweB  bad 
taken  out  a  policy  in  anothw  oCRiQKuiy  for 
a  flTe*year  period,  on  all  lire  stock  that  came 
Into  the  OKchange,  the  premium  being  10  cents 
per  oar,  and  this  is  charged  to  the  shippers 
In  tdlls  roidered  to  them  by  the  ezdkuige. 
This  did  not  operate  to  avoid  the  policy,  as 
the  added  insnrance  was  not  procured  1^ 
the  plaintiff,  and  he  had  no  knowledge  that 
the  exchange  had  taken  Uie  Insurance  unti] 
after  his  cattle  were  burned.  It  is  the  making 
or  procuring  of  another  cwtract  of  Insurance 
by  the  insured  whldi  InTalldates  the  policy 
In  question,  and  not  the  contracts  that  other 
parties  may  uake.  Anotfaer  jreason  why 
the  defendant's  contention  falls  Is  that  the 
policy  taken  out  by  the  exchange  itself  pro- 
vided that  it  should  not  cover  live  stock  on 
whtcii  there  was  spedflc  insurance,  and,  as 
plaintiff's  cattle  was  so  Insured,  they  were 
not  Included  within  the  insurance  takm  out 
by  the  exchange. 
The  policy  contained  a  proviaiini  that — 

"HiIb  company  shalt  not  be  liable  for  any 
loss  or  damage  caosed  by  Are,  If  the  risk  be  in- 
creased by  an;  means  within  the  knowledge  of 
tbe  assured  *  *  *  unless  provided  by  agree> 
ment  indorsed  thereon.** 


[3]  Tbe  defendant  set  up  as  a  defense  that 
the  cattle  had  been  shipped  from  a  pasture 
In  Montgomery  cotinty  where  they  were  when 
the  policy  was  issued,  without  the  consent 
of  the  defendant,  and  placed  in  the  pens  of 
the  Kansas  C^ty  Stockyards  Company,  and 
that  the  hazard  of  loss  by  fire  was  much 
increased  by  the  transfer,  lixe  court  ruled 
that,  in  view  of  another  provision  of  the 
policy,  the  transfer  of  the  cattle  did  not  con- 
stitute a  defense.  'Riere  was  no  error  in  the 
ruling,  as  tbe  conditions  of  the  policy  relat- 
ing to  the  location  of  the  cattle  were  that 
they  were  insured  to  the  extent  of  $3,000 
while  located  "anywhere"  and  not  "else- 
where." There  was  no  stipulation  In  the 
policy  that  the  cattle  should  be  kept  In  a 
particular  place  during  the  Insurance  period, 
and  In  terms  tbe  insurance  was  made  to 
follow  them  wherever  they  might  be  taken  or 
kept.  No  change  of  location  could  Increase 
the  hiuiards  contemplated  by  the  parties  nor 
r^nove  the  cattle  from  the  protection  provid- 
ed la  the  policy.  The  proposed  defense  be- 
ing wholly  outside  of  the  contract  of  Insur- 
ance, It  was  rightly  stricken  from  the  an- 
swer, and  the  offered  testimony  in  support 
of  it  was  correctly  excluded  from  the  Jury. 

Judgment  af&rmed. 

A)l  the  Justices  concurring. 


.  T.  BOARD  OF  OOM'RS  785 
P.) 

OM  Kan.  ns) 

MISSOURI  PAC.  R.  CO.  v.  BOARD  OF 
COM'BS  OF  GREENWOOD  COUNTY 
et  ftL    (No.  22239.) 

(Supreme  Oonrt  of  Kansas.  May  10,  1919.) 

(Bvilabu*  bv  the  Court,) 

1.  Schools  and  School  Districts  «»103(1> 
— Paticsnt  of  Tdition— Lsvt  on  Taxable 

PaOPKBTT. 

To  raise  revenue  for  the  purpose  of  paying 
tbe  tuition  of  pupils  in  schools  located  outside 
of  cities  or  districts  in  which  such  pupils  re- 
side, the  coun^  commissioners,  under  the  provi- 
sions  of  section  3,  c.  814,  Lsws  of  1915,  may 
make  a  levy  on  all  of  the  taxable  property  in 
tbe  county,  but  must  exclude  therefrom  the 
property  of  any  district  or  city  in  which  there 
is  maintained  ^ther  a  four-year  accredited  high 
school,  or  a  rural  high  school. 

2.  Taxation  «=s>458— Patmknt  Uhdsb  Pbo- 
nsr— AonoR  roK  Rboovut— AoaraixLA- 
Tivs  Beusot. 

Section  2,  a  322,  Laws  of  1918  (Oen.  SUt 
1915,  f  11342),  provides  a  remedy  to  wbidi  a 
taxpayer  having  certain  grievances  may  resort 
if  he  desires;  but  tlie  remedy  is  cumulative,  and 
was  not  intended  to  prevent  a  property  owner 
from  paying  taxes  under  protest  and  maintain- 
ing' an  action  to  recover  them  on  the  ground 
that  Ihe  levy  wss  invslid. 

Appeal  from  District  Court,  Greoiwood 
County. 

Suit  by  the  Missouri  Padflc  Railroad  Com- 
pany against  the  Board  of  County  Coumiis- 
sioners  of  Greenwood  County,  Kansas,  and 
John  T.  Henley,  as  County  Treasurer.  De- 
murrer to  petition  overruled,  and  Judgment 
for  plaintlfl.  and  defoidants  appeal.  Af- 
firmed. 

W.  P.  Waggener  and  J.  M.  Challiss,  both  of 
Atchison,  and  A.  B.  Miller,  of  Eureka,  for 
appellants. 

W.  s.  Marliu  and  Joseph  A.  Puller,  botti  of 
Eureka,  for  appellee. 

•  PORTfiRk  J.  The  plaintiff  brought  suit  to 
reoovOT  taxes  paid  under  protest  A  demur- 
rer to  the  petition  was  overruled,  and  Judg- 
ment was  rendered  £or  plaintiff,  from  whldi 
defendants  prosecute  this  appeaL 

The  question  involved  depends  upon  the 
construction  of  diapter  314,  Laws  of  1915,  the 
title  of  which  reads: 

"An  act  relating  to  the  admission  of  non- 
resident pupils  in  high  schools  in  certain  coun- 
ties providing  for  tbe  submission  of  the  provi- 
sions of  tills  act  to  certain  electors  in  certain 
counties,  providing  for  the  payment  of  the  tui- 
tion of  BUcA  pupils,  providing  for  certain  tax 
levies,  and  repealing  section  7790  of  the  Gen- 
eral Statutes  of  1900  and  all  acta  and  parts  (tf 
acts  in  conflict  herewith." 
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To  ratae  revenue  for  flie  purpose  cf  paying 
tba  tnltltm  of  certain  Ugt  school  stndoits  in 
schools  in  Greenwood  county  located  ontalde 
of  cities  or  districts  In  which  such  irtndoits 
resided,  the  defendants  levied  a  tax  en  all  the 
taxable  property  in  the  county,  Including  the 
property  of  the  plaintiff,  wliich  was  taxed 
for  two  raral  high  school  districts  through 
whidi  its  railway  extends.  The  defendants 
daim  authority  to  make  the  levy  under  sec- 
tion 3  of  the  act  So  much  of  the  section  as 
is  applicable  reads: 

"The  county  superintendent  of  public  instruc- 
tion  sfaall,  on  or  before  tbe  25tb  day  of  July 
in  each  year,  certify  to  the  board  of  county 
commissioners  the  number  of  qualified  pupils 
as  provided  in  section  1  of  this  act,  and  the 
amount  necessary  to  pay  the  high  school  tui- 
tion (rf  said  pupils  for  the  ensoing  year  at  the 
rate  of  <me  dollar  per  week;  and  the  county 
commissioners  shall  levy  on  all .  of  the  taxable 
property  in  said  county,  wdudinff  from  lotd 
levy  the  property  of  ony  district  or  city  in 
toMch  i$  maintained  a  four-year  accredited  high 
school,  or  rural  high  school,  a  tax  sufficient  to 
pay  said  high  school  tuition  as  certified  by  the 
county  superintsident"   (Italics  ours.) 

[1]  The  plaintlir  contends  that  the  itali- 
cized words  of  the  section  show,  In  connec- 
tion with  the  title  and  other  provisions  of  the 
act,  that  It  was  the  purpose  of  the  Legisla- 
ture to  protect  from  double  taxation  prop- 
erty which  was  liable  to  be  taxed  to  main- 
tain either  a  high  school  of  an  accredited 
nature,  or  a  rural  high  school.  It  seems  to 
be  the  claim  of  the  defendants  that  the  ad;  la 
Intended  to  provide  only  for  the  attendance 
of  pupils  upon  accredited  high  schools.  The 
Arst  section  of  the  act  provides  that — 

"In  every  county  in  this  state  in  which  pro- 
vision is  not  otherwise  made  for  free  high 
school  tuition  for  every  qualified  pupil  residing 
in  said  county,  any  pupa  residing  in  any  school 
district  which  does  not  maintain  a  high  school 
with  a  four-year  course  accredited  by  the  State 
Board  of  Education  shall  be  admitted  to  any 
accredited  high  school  In  said  county,  on  pres- 
entation of  a  common  school  diploma  •  *  * 
and  the  tuition  of  such  pupils  shall  be  paid  as 
hereinafter  provided ;  provided,  that  any  pupil 
residing  in  any  school  district,  which  does  not 
maintain  a  high  school  with  a  four-year  course 
accredited  by  the  State  Board  of  Education 
shall.  If  he  desires,  be  admitted  to  the  high 
schod  nearest  his  residence  in  the  county  of  liis 
residence  or  adjoining  county;  whether  such 
high  school  maintain  a  four-year  course  or  less 
and  bis  tuition  shall  be  paid  in  the  same  manner 
and  from  the  same  fund  as  provided  when  atr 
tending  an  accredited  high  school  maintaining  a 
four-year  course." 


There  Is  hardly  room  for  doubt  about  the 
Intention  of  the  Le^slature.  The  language 
of  the  act  Is  plain  and  unambiguous.  To  be- 
gin with,  ttie  title  menUous  high  adiools,  bat 
does  not  use  the  word  "acaredited,"  although 
that  kind  of  Uf^  school  is  moitioned  In  aer- 
eral  places  in  the  body  of  tlie  act  The  L^la- 
lature  recognized  Uiat  '^Igh  sdMol"  is  a 
generic  term,  which  may  Include  any  one  of 
several  kinds  of  high  adiools  provided  for  in 
the  school  laws,  Barnes  high  schools,  town- 
ship high  schools,  and  rural  high  schools,  any 
one  of  which  may  or  may  not  belong  to  still 
another  class  of  high  schools  referred  to  in 
the  body  of  this  act  and  In  other  statutes  as 
"accredited."  Section  3  in  express  language 
excludes  from  the  levy  "the  property  of  any 
district  or  city  In  which  Is  maintained  a  four- 
year  accredited  high  school,  or  rural  high 
school."  Defendants  insist  that  the  comma 
following  "high  school"  should  be  Ignored, 
and  that  the  words  "four-year  accredited" 
should  be  construed  as  applying  to  rural  high 
schools.  If  this  were  the  Intention  of  the 
Legislature,  the  words  "or  rural  blgh  school" 
would  doubtless  have  been  omitted  as  entire- 
ly superfluous,  because'  all  that  would  have 
been  necessary  to  manifest  that  Intention  was 
to  exdude  "from  said  levy  the  property  of 
any  district  or  dty  In  whidi  Is  maintained  a 
four-year  accredited  hlfl^  sdiool."  The  ad- 
jective expression  "four-year  accredited," 
so  used,  would  have  included  all  kinds  of 
high  schools.  But  the  provision  exdudes  the 
property  of  any  district  or  dty  in  whidi 
there  is  maintained  a  four-year  accredited 
high  school,  or  rural  high  school,  whether 
accredited  or  not 

[2]  The  defendants  preeent  anther  reason 
which  they  insist  prevents  the  plaintiff  from 
maintaining  the  action.  It  Is  said  that  the 
plaintiff  should  first  have  presented  Its  claim 
to  the  State  Tax  Commission  under  the  pro- 
visions of  section  2,  c.  322,  Laws  of  1915, 
(Gen.  Stat.  1915,  $  11342).  That  section  pro- 
vides a  remedy  to  which  a  taxpayer  having 
certain  grievances  may  resort  If  he  desires. 
Whether  the  remedy  there  provided  applies 
to  the  wrongs  alleged  by  the  plaintiff  in  this 
case  need  not  be  determined;  the  section  it- 
self contains  an  express  provision  that  the 
remedy,  whatever  It  is,  is  cumulative.  The 
last  sentence  In  the  section  reads: 

"No  remedy  herein  provided  for  shall  prevent 
any  taxpayer  from  pursuing  any  remedy  which 
can  now  be  given  by  any  court  in  this  8tat&" 

The  Judgment  Is  affirmed. 
All  the  Justices  concurring. 
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(Snpreme  Court  of  Kanua.    May  10,  IftlO.) 

1.  FutJD  or  Debtob— SumoiBNOT  or  BJn- 

DIHCI. 

In  an  action  to  set  aside  a  nnmber  of  eon- 
Tc^ances  of  r«al  ettat^  on  tbe  ground  tiiat  the; 
were  frandulent  and  made  for  the  purpose  of 
secreting  the  property  and  preventing  the  ap- 
propriation of  the  game  to  the  payment  of  the 
real  owner's  indebtedness,  it  is  held  that  the 
testimony  waa  inanffident  to  prove  the  cliarges 
ot  fraud. 

2.  GONTBACTS  4=»106(^— FUBHtSHINO  MOH- 
IT  FOB  LrnOATIOH. 

The  furnishing  of  money  to  enable  a  debtor 
to  conduct  a  litigation  intended  to  defeat  the 
recovery  of  an  unenforceable  mortgage  against 
the  debtor,  wliere  tboee  famishing  the  money 
for  the  litigation  were  suredes  upon  a  valid  in- 
debtedness of  hia,  and  which  they  would  have 
been  compelled  to  pay  if  tbe  invalid  mortgage 
was  enforced,  ia  not  deemed  to  be  ctHitrary  to 
pnblic  policy. 

8.  ArrOBNET  AND    CUENT  «=»147— CONTIN- 

OBNT  Fee  Contbact— -Legautt. 
A  contract  between  a  client  and  attorneys 
to  the  effefrt  that  tbey  would  carry  on  the  liti- 
gation mentioned  and  receive  as  their  com- 
pensation one-baU  of  the  properties  and  moneys 
that  might  be  saved  by  their  efforts,  the  client 
to  pay  the  costs,  waa  not  illegal  or  against  pub- 
lic policy. 


from    District    Conrt,  Finney 


Appeal 
County. 

Proceeding  In  the  nature  of  a  creditors* 
bill  by  W.  M.  Sedbrook  and  anotber  against 
B.  M.  McCue  and  others.  Judgment  for  de- 
fendants, and  plalntiCb  appeal.  Affirmed. 

H.  O.  Trlnkle,  of  Qnxdm  City,  for  appel- 
lants. 

F.  DiuDont  SmlUi,  of  Hotddnaon,  for  ap- 
pellees. 

JOHNSTON,  O.  J.  TblB  is  a  proceeding  In 
the  nature  of  a  (auditors'  bilL  On  May  20, 
1913.  A.  Ifc  Sedbrook  recovered  a  Judginent 
against  B.  H.  l£cCne  for  f 5,897.50»  which  was 
snbsequmtly  assigned  to  the  plaintiffs,  who 
are  hla  sons.  They  allege  that  McCue  is  the 
real  owner  of  a  number  of  tracts  of  land, 
the  title  of  which  Is  held  in  the  names  of 
Mary  McOie,  his  wife,  A.  H.  Warner,  W.  M. 
Klnnisfm,  C.  B.  Oldfleld,  Wesley  A.  Talylor, 
and  Elbert  McCne,  who  are  named  as  de- 
fendants. It  is  averred  that  tbe  defoidants 
conspired  with  McCue,  the  judgment  debtor, 
to  secrete  his  property  and  thereby  defraud 
and  defeat  his  creditors.  In  her  answer  Mrs. 
McCue  set  ont  her  Interest  in  the  land,  al- 
leging that  she  had  acquired  a  body  of  land 
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In  Nebraska  prior  to  her  marriage,  and  with 
her  own  money  had  purchased  an  additional 
tract  In  that  state,  after  her  marriage,  and 
that  for  convenience  the  title  to  her  lauds 
was  placed  in  her  husband;  that  thereafter 
she  exchanged  her  Nebraska  lands  for  a  two- 
thirds  interest  In  70  quarter  sections  of  lands 
In  the  counties  of  Stevens  and  Haskell  in 
Kansas,  and  for  cwivenlence  tbe  title  to 
these  lands  was  allowed  to  stand  In  her  hus- 
band, who  owned  the  other  one-third  inter- 
est in  the  same  lands;  that  a  sale  of  part  of 
these  tracts  was  made,  and  the  money  re- 
ceived therefor  was  Invested  In  other  lands. 
During  these  transactions  It  Is  alleged  that 
B.  M.  McCue  was  solvent  and  a  man  of  la^e 
means,  and  that  the  title  of  Mrs.  McCne's 
land  was  allowed  to  remam  for  a  time  In  his 
name  as  a  matter  of  convenience,  without 
any  intent  to  mislead  or  defraud  any  one. 
She  further  stated  that,  long  prior  to  the 
rendition  of  plaintiffs'  Judgment,  McCue  con- 
veyed to  her  the  lands  mentioned,  partly  for 
the  purpose  of  putting  the  record  title  of  her 
lands  in  her  own  name,  and  partly  for  the 
purpose  of  paying  her  a  large  sum  of  money 
that  he  was  indebted  to  ber  for  by  reason  of 
tbe  real  estate  transactions,  and  that  this 
was  done  before  the  rendition  of  tbe  judg- 
ment held  by  the  plaintifTs,  and  that  their 
Judgment  never  became  a  lien  upon  these 
lands.  Tbe  plaintiffs  replied,  denying  that 
Mrs.  McCue  bad  any  interest  In  the  lands, 
the  title  of  which  stood  in  the  name  of  her 
husband,  and  tbey  averred  that  she  permit- 
ted the  title  to  remain  In  his  name  to 
str^igthoi  his  credit,  and  that  A.  U  Sed- 
brook relied  on  the  record  titles  and  the  rep- 
resentations made  by  McCue  when  the  debt 
for  which  the  Judgment  waa  rendered  was 
contracted. 

Tbe  defendant  Wuner  answered  that  Mc- 
Cue became  Indebted  to  the  New  England  Na- 
tional Bank,  and  also  the  Garden  City  Na- 
tional Bank,  of  which  W.  M.  Klnnison  and 
himself  were  the  president  and  cashier,  re- 
spectively, and  that  they  had  become  sureties 
for  McCue  on  that  190,000  of  Indebtedness. 
He  further  alleged  that  McCue  had  become 
financially  embarrassed  and  Involved  in  liti- 
gation with  the  Commercial  Trust  Company 
over  a  mortgage  given  by  him  and  his  wife 
upon  all  the  lands  described  in  plaintiffs*  pe- 
tition, and  also  other  lands,  and  that  McCue 
entered  Into  a  contract  with  him  and  Klnni- 
son by  whidi  the  lands  were  transferred  to 
tbem,  In  cwisideratlon  of  which  tbey  were 
to  advance  money  to  pay  the  expenses  of  Uie 
litigation  and  also  for  the  purpose  of  paying 
nnderiylng  UeDS,  thus  saving  a  part  of  the 
land,  and  at  the  same  time  protecting  the 
obligation  whidii  tbey  had  assumed  as  sure- 
ties for  McCue.  He  further  alleged  that  ad- 
vances bad  been  made  under  the  agreement 
for  expenses  and  the  payment  of  liens,  ag- 
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ifTegatliig  8b<rat  ^,000,  wM(^  was  a  Talld 
lien  upon  the  lands  transferred  to  them  by 
a  deed,  which  was  in  effect  a  mortgage,  and 
was  superior  to  plaintiffs'  judgment  11m.  It 
was  also  alleged  that  the  lands  had  been 
coDTeyed  by  Kinnlson  to  the  defendant  War- 
ner, and  that  he  holds  the  same  under  the 
terms  and  conditions  of  the  contract  for  blm- 
self  and  Kinnlson. 

In  the  trial  It  was  shown  that  a  contract 
bad  been  made  with  F.  Dumont  Smith  and 
Albert  Hosklnson,  attorneys  at  law,  by  which 
they  were  to  conduct  the  litigation  between 
McCne  and  the  Commonwealth  Trust  Oom- 
pany,  which  Kinnlson  and  Warner  had 
agreed  to  finance,  under  which  the  attorneys 
were  paid  a  retainer  and  an  amount  of  mon- 
ey for  expenses  of  the  litigation,  and  as  fur- 
ther compensation  it  was  agreed  that  they 
should  receive  one-half  of  all  the  moneys  or 
properties  that  might  be  saved  by  their  ef- 
forts through  litigation,  compromises,  or  oth- 
erwise. The  trial  court  held  that  plaintiffs 
had  failed  to  establish  their  claims  of  fraud 
and  gave  Judgment  for  the  defendants.  The 
plaintiffs  Insist  that  the  land  transactions 
betwem  McCue  and  his  wife  were  not  made 
in  good  faith,  that  she  was  not  In  fact  the 
owner  of  the  lands,  and  that  he  was  not  In- 
debted to  her,  and  fin-ther  that  the  transfer 
of  the  lands  to  her  was  designed  to  defraud 
creditors.  These  transactions  mainly  occur- 
red before  the  plaintiffs'  judgment  was  ren- 
iered.  No  evidence  was  introduced  to  dis- 
credit the  claim  of  ownership  of  the  Ne- 
traska  lands  by  Mrs.  McCue,  nor  that  she 
was  the  owner  of  the  Kansas  lands  received 
In  exchange  for  her  pn^r^  in  Nebraska. 
That  McCue  was  indebted  to  tals  wife  on  ac- 
count of  land  transactions  was  shown  beyond 
4ue8tlon.  At  tbe  time  of  these  transactions 
McCoe  was  solvent  and  a  man  of  consider- 
able wealth.  In  the  construction  of  a  rail- 
road he  became  financially  involved,  and  tbe 
litigation  growing  out  of  the  railroad  con- 
struction and  the  appropriation  of  a  part  of 
the  land  tn  question  to  the  carrying  on  of 
that  litigation,  in  order  to  save  a  part  of  the 
lands,  has  given  rise  to  mudi  contention  be- 
tween the  parties  herein. 

[2, 3]  The  litigation  with  the  Common- 
wealth Trust  Company,  not  only  involved 
large  Interests,  but  was  of  a  complicated  and 
difficult  character,  and  this  appears  from  a 
branch  of  the  litigation  which  reached  this 
court.  Lynn  v.  McCue,  94  Kan.  761,  147  Pac. 
808.  In  a  later  trial  the  mortgage  of  tbe 
trust  company  was  canceled  and  no  appeal 
was  taken  from  the  judgment.  To  carry  out 
the  provisions  of  the  judgment,  Charles  U. 
Cobb,  to  whom  the  trust  company  had  trans- 
ferred Its  Interests,  executed  a  deed  to  Kin- 
nlson, and  thereby  released  the  mortgage 
end  removed  that  cloud  from  the  title  to  the 
lands. 

Plaintiffs  contend  tbat  tbe  contract  with 


the  attorneys  Is  contrary  to  public  policy 
and  void.  It  Is  not  claimed  tbat  It  Is  cham- 
pertous,  and  the  charge  of  invalidity  is  not 
spedflc.  A  large  cfHitlncent  fee  was  agreed 
upon,  but — 

"It  is  not  illegal  nor  agalnat  public  poli<7 
for  a  lawyer  to  prosecnte  an  action  for  a  cli- 
ent who  is  unable  to  pay  for  bis  services;  nor. 
In  such  a  case,  is  it  illegal  or  against  public 
policy  for  the  lawyer  to  contract  with  the  client 
for  compensation  for  his  Mrvioea  out  of  tbs 
amount  recovered,  and  contingent  npon  recov- 
ery." Stevens  v.  Sheriff,  76  Kan.  124,  90  Pac. 
799,  U  L.  R.  A,  (N.  &)  1168. 

Neither  can  tbe  omtlngent  share  agreed  to 
be  paid  be  r^rded  as  unconsdooable  or  In- 
equitable. McCue  was  Insolvent  and  with- 
out means  to  prosecnte  tbe  action.  Tbe  liti* 
gatl<m  necessarily  InvtAved  much  time,  ^IIU 
and  work,  as  well  as  much  uncertainty  as  to 
the  result  It  reaoired  tbe  bringing  of  salts 
In  a  number  of  counties  and  In  more  than 
one  state.  It  is  stated  that  the  attorneys 
had  16  suits  relating  to  tbe  subject-matter 
pending  in  differoit  counties  of  Kansas,  and 
2  In  tbe  state  of  Missouri,  and  tbat  tbe  UtI- 
gatlfm  ran  throngb  a  period  of  three  years. 
Although  the  contlngoit  fee  was  large,  It 
cannot  be  regarded  as  excessive,  when  con- 
sidered in  connection  with  the  services  ren- 
dered and  the  bakards  of  sudi  doubtful  liti- 
gation. Besides,  no  complaint  is  made  by  the 
clients  of  unfairness  in  tbe  terms  of  the  con- 
tract, excessiveness  in  the  share  paid  or  to  be 
paid,  or  as  to  tbe  ralue  <tf  the  services  ren- 
dered. Tbe  argument  of  plaintiffs  implies 
that  tbe  c(Hitract  is  void  t>ecaD8e  the  attor- 
neys were  onployed  to  defeat  creditors,  and 
the  same  charge  Is  made  as  against  the 
agreement  by  Kinnlson  and  Warner  to  fur- 
nish the  means  to  aid  In  carrying  on  tbe  liti- 
gation.- There  is  nothing  snbstantlal  In  this 
contention,  as  the  enforceability  of  the  mort- 
gage of  the  trust  company  was  a  matter  of 
substantial  dlq;>ute,  and  the  Judgment  ren- 
dered at  the  md  of  tbe  litigation,  canceling 
the  mortgage,  leaves  no  room  to  question 
tbe  good  faith  and  legality  of  the  resistance 
that  was  made  to  the  enforcement  of  the 
mortgage.  In  furnishing  money  to  help  con- 
duct the  litigation,  Kinnlson  and  Warner 
bad  not  only  the  strength  and  Justice  of  the 
defense  against  the  mortgage  as  an  induce- 
ment, but,  having  become  sureties  on  a  large 
amount  of  the  McCoe  Indebtedness,  and, 
there  being  no  resources  of  McCue  to  look  to 
except  the  land,  good  grounds  existed  for  the 
protection  of  themselves  against  their  surety- 
ship liability  by  aiding  in  the  defeat  of  the 
$400,000  Incumbrance  claimed  by  the  trust 
company.  No  principle  of  public  policy  was 
violated  by  the  part  which  they  took  in  help- 
ing to  defeat  the  imenforceable  Uen,  and 
thereby  saving  themselves  and  a  part  of  the 
Incumbered  lands.  To  secure  this  protectloo. 
Judgments  were  paid,  liens  discharged,  sales 
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and  exchanges  made,  and,  while  there  Is  criti- 
cism of  these  transactions,  nothing  was  de- 
'vd<^)ed  to  show  that  they  were  inaHudstent 
with  an  honest  endeavor  to  carry  ont  the 
purposes  of  the  parties  as  expressed  In  their 
contracts.  A  great  number  of  these  trelhsac- 
tlons  are  referred'  to  by  the  plaintiffs  as  sub- 
ject to  suspicion,  hot  there  Is  no  substantial 
proof  to  show  that  they  were  dishonest  or 
made  for  the  fraudulent  purpose  of  con- 
cealing McCue's  property  from  his  creditors. 

[1]  The  appeal  Involves  little  but  the  snlll- 
dency  of  the  evidence  to  prove  the  alleged 
fraud.  The  testimony  is  too  voluminous  to 
wairant  its  reproduction  here,  but  a  care- 
fal  examination  of  it  satisfies  as  that  there 
was  no  error  tn  the  holding  of  the  trial  court, 
nor  In  the  Judgment  that  was  rendered. 

Affirmed. 

All  the  Justices  concurring. 


(106  Kan.  181) 

WTATT  r.  COLLINS  «t  aL   (No.  2ia87.)* 

(Snpreme  Court  of  Kansas.  Uay  10. 1919.) 

(Sytlabut  by  the  Court.) 

1.  EVIOENCS     «=»82— Pbksomptionb— Appli- 
CATioiT  TO  Judgment  bt  Detauit — Cou- 

PLIANCB   WITH  STATUTE. 

After  a  judgment  by  default  had  been  open- 
ed up  under  section  83  of  the  Civil  Code  <Ofn. 
St  1916.  I  6974).  and  the  cause  had  been  tried, 
the  files  of  the  case  were  dpstroyed  by  fire. 
Held,  00  the  facts  stated  In  the  opinion,  it 
will  be  presnmed  that  the  application  to  open 
the  judgment  complied  with  the  statntory  re- 
quirements. 

2.  JuDOHEirr  ^»161— Afplxoation  to  Judq- 

MENT  BY  DBrADia^"PtnX  ANSWIB.** 

An  answer  filed  with  an  application  to  open 
a  judgment  in  a  salt  to  quiet  title,  which  ex- 
pressly denies  the  facta  pleaded  in  the  petition, 
is  a  "full  answer,"  vitbin  the  meaning  of  the 
provisions  of  spction  83  of  the  Civil  Code. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Full 
Answer.] 

8.  JtrDOHEHT   «»176— AMKNinD   AmWKB  — 
APTBB  OPBKINa  DEFAUI.T. 

After  a  default  judgment  has  been  opened 
up  under  the  provisions  of  section  88  of  the 
Civil  Code,  it  is  within  the  discretion  of  the 
court  to  permit  an  smmded  answw  to  be  filed. 

4.  FEAUnOLENT    CONVETAKCES    ^172(2)  — 

SumoiENCT  OF  Evidence. 
The  evidence  and  findings  are  held  sufficient 
to  establish  that  certain  conveyances  were  made 
in  fraud  of  creditors. 

6.  Prauduunt   Convetarceb   «=s>172(2)  — 
Rights  of  Gbantob. 

With  the  intent  to  hinder  and  delay  his  cred- 
itors, a  husband  and  wife  cjonveyed  certain  real 
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estate  whl^h  he  owned  to  a  third  person,  who 
at  once  conveyed  the  title  to  the  wife.  Several 
years  after  the  husband's  death,  the  widow  con- 
veyed to  her  daughter  the  share  to  which  the 
latter  would  have  been  entitled  if  the  property 
had  belonged  to  the  deceased.  The  daughter 
died,  and  tbe  widow  sued  the  heirs  of  tiie 
daughter  to  quiet  her  own  title  and  to  cancel 
the  deed  conveying  an  Interest  to  tbe  daughter. 
The  defendants  pleaded  that  the  conveyances 
were  made  in  fraud  of  creditors.  Held,  that 
while  the  law  is  well  settled  that,  where  prop- 
erty is  transferred  with  a  fraudulent  purpose, 
neither  tbe  grantor  qor  his  heirs  can  recover  it, 
the  answer  stated  a  good  d^ense  to  the  action. 

6.  FEAITDtnLBlfT    CoH TETANOES    «=>172<2)  — 
BlOHTB  OF  ORANTOS. 

In  such  a  case,  the  court  having  found  that 
all  the  conveyances  were  made  for  a  frandnlent 
purpose  in  which  the  ^aintiff  participated,  a 
judgment  denying  her  any  relief  will  be  sus- 
tained. 

7.  FBAUnULXVT    COITVETAlTflEB    4=»172(i9  — 

Rights  of  Obaktob. 
In  Bucb  a  case,  it  Is  held  not  necessary  foi 
the  defendants  to  show  all  the  bets  that  would 
have  been  required  of  a  creditor  In  order  to 
set  aside  the  conveyances. 

8.  LmiTATioN  or  Acnona  «9»40^  —  De- 
FENoes— Fbavd. 

The  two'year  statute  of  limitations  with 
respect  to  acHjona  for  relief  on  the  ground  of 
fraud  has  no  application  to  a  ease  where  the 
fraud  is  pleaded  merely  for  the  purpose  of  pre- 
venting recovery  by  plaintiff,  and  where  the  de- 
fendants obtain  no  affirmative  relief.  Mucken- 
thaler  et  al.  v.  NoUer  et  aL,  180  Fae.  453. 

Appeal  trom  District  Court,  €3ierokee 

County. 

Suit  to  quiet  title  by  Emma  Or^g  Wyatt, 
formerly  Emma  Gregg,  against  Charles  E. 
Collins  and  oth^s.  Judgment  for  defend- 
ants f(M-  coats  and  denying  relief  and  plain- 
tiff appeals.  Affirmed. 

R.  E.  Rosensteln,  of  Baxter  Springs,  and 
Stephens  &  MacCaskell,  of  Columbus,  for 
appellant. 

Maurice.  McNeill,  of  Kansas  City,  Mo.,  and- 
C.  A.  McNeill  and  Al  F.  Williams,  both  of 

Columbus,  for  appellees. 

PORTER,  J.  In  this  acUon  plaintiff 
sought  to  quiet  her  title  to  80  acres  of  land 
in  Cherokee  county.  The  defendants  are  her 
grandchildren,  heirs  of  her  daughter, 
Blanche  O.  Collins,  deceased,  and  their  fa- 
ther, Charles  E.  Collins.  From  a  judgment 
denying  her  relief,  tbe  plaintiff  appeals. 

The  petition  alleged  ihat  prior  to  May  24, 
1902,  plaintiff,  the  widow  of  Dr.  G.  G.  Gregg, 
was  the  owner  and  In  possession  of  the  land, 
and  on  that  date  executed  a  deed  conveyin; 
to  her  daughter,  Blanche  C.  Collins,  an  undi- 
vided one-fourth  interest,  and  sent  the  deed  to 
her  brother,  J.  E  Tutton,  president  of  Ois 
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Colnmbaa  State  Bank,  Ingtraetlng  him,  In  the  i 
ev&it  of  her  deatb,  to  deliver  the  deed  to  her  ' 
daughter;  that  wltboot  h&e  authority  and 
b7  mistake  her  brother  recorded  the  deed, 
which  plaintiff  asked  to  have  canceled  and 
set  aside. 

Blanche  C.  Collins  died  In  October,  1903. 1 
leaving  as  her  only  heirs  at  law,  Charles  E. 
Oolllns,  het  hnsband.  and  Georgia,  Pauline, 
and  Don  Collins,  her  children,  two  of  whom 
are  minors.  When  the  suit  was  commenced, 
the  defendants  were  living  In  Colorado  and 
service  was  obtained  upon  them  by  publica- 
tion. A  guardian  ad  litem  was  appointed  for 
the  minors,  and  mi  October  S,  1914,  Judgment 
was  entered  by  default  as  prayed  for  In  the 
petition.  On  December  28,  1916,  the  grand- 
children, the  minors,  by  their  next  friend, 
filed  their  application  to  have  the  Judgment 
opened  up.  Over  plalntifTB  objections,  the. 
court  opened  the  Judgment  so  far  as  It  af- 
fected the  children  of  Blanche  C.  Collins.  On 
March  19,  1917,  the  defendant  Charles  E. 
Oolllns  filed  his  separate  application  to  be 
let  in  to  defend,  and  over  plaintiff's  ob- 
jections the  court  sustained  the  order  and 
bis  answer  was  filed.  An  amended  answer 
was  filed  by  all  the  defendants  some  time 
later,  In  whldi  It  was  allied  that  at  the 
time  of  the  commencement  of  the  action 
the  plaintiff  was  the  widow  of  the  late  Dr. 

G.  G.  Gregg,  who  died  intestate  July  21, 
1895 ;  that  during  his  lifetime  he  owned  the 
land  in  controv^^,  and  that  on  August  25, 
1891,  he  was  a  surety  on  a  bond  given  by 

H.  B.  Growell  to  Indemnify  Cherokee  county 
a^lnst  loss  on  account  of  a  deposit  of  pub- 
lic funds  In  the  bank  of  whicAi  Crowell  was 
an  officer;  that  the  bank  became  heavily  In- 
volved and  delinquent  in  the  payment  of  the 
money  due  the  county;  that  Dr.  Gregg  be- 
came alarmed  because  of  bis  liability  on  the 
bond,  and,  in  order  to  place  his  real  estate 
beyond  the  reach  of  Cherokee  county  as  a 
creditor,  executed  a  deed  In  which  plaintiff 
Joined,  purporting  to  convey  the  land  to 
James  B.  Maussner,  a  resident  of  Albion, 
N.  Y. ;  that  a  few  days  thereafter  James  B. 
Maussner,  a  single  man,  executed  and  de- 
livered without  any  consideration,  but  as 
part  of  the  original  transaction,  a  quitclaim 
deed  conveying  the  legal  title  of  the  land  to 
Mrs.  Gregg ;  that  during  the  lifetime  of  Dr. 
Gregg  he  and  the  plaintiff  kept  possession  of 
the  deed  from  Maussner;  and  that  It  was 
not  placed  on  record  until  February  27,  1902. 
Tlie  answer  alleged  that  on  the  24th  of  May 
1902,  plaintiff  executed  her  deed  convey- 
ing to  her  daughter  Blanche  O.  Collins  an 
undivided  one-fourth  Interest  In  the  land  be- 
cause Blanche  C.  Collins,  as  one  of  the  heirs 
of  her  father,  was  entitled  to  one-fourth  In- 
terest, and  for  the  purpose  of  correcting  the 
fraudulent,  unlawful,  and  wrongful  trans- 1 
fer  of  the  property  to  the  plaintiff,  and  tlut  { 


the  deed  from  plaintiff  was  for  a  Taloabto 

consideration  and  was  duty  delivered  and 
recorded  -with  tbe  knowledge^  con<ieDt,  and 
onderstandtug  of  aU  the  parties  thereta 

Motions  to  strike  from  tbe  answer  all  ref- 
erences to  the  purpose  and  intention  of  Dr. 
Gregg  and  the  plaintiff  in  executing  tbe  deed 
to  Maussner  were  oTwroled.  The  Issues 
having  been  made  up,  the  court  found  the 
facts  substantially  as  the  defendants  claim- 
ed In  their  answer,  and  held  that  the  deed 
to  Maussner  and  the  quitclaim  from  him  to 
plaintiff  were  made  for  the  purpose  of  trans- 
ferring the  title  to  Mrs.  Gregg,  now  Mrs. 
Wyatt,  for  fraudulent  purposes  and  with 
the  intent  to  avoid  liability  on  the  Crowell 
bond;  that  the  deed  made  by  plaintiff  to 
Blanche  O.  Collins,  as  well  as  the  deed  to 
her  son,  Paul  Gregg,  were  caused  to  be 
placed  of  record  in  May,  1902,  by  plaintiff's 
brother  to  whom  they  were  sent  by  plaintiff ; 
and  that  ail  the  deeds  were  part  of  the  orig- 
inal fraudulent  transaction. 

As  conclusions  of  law,  the  court  found  that 
the  plaintiff  is  not  entitled  to  ask  for  equi- 
table relief  from  Uie  situation  In  which  she 
has  been  placed  by  reason  of  these  transfers 
for  the  purposes  for  which  they  were  made, 
and  Judgment  was  rendered  that  defendants 
recover  their  costs. 

Concerning  the  circumstances  under  whldi 
he  executed  the  guitcialm  deed,  James  B. 
Maussner  testified.  In  a  deposition,  that  be 
visited  at  Columbus,  and  became  acquaint- 
ed with  Dr.  Gregg;  that  after  he  returned 
home  he  received  a  quitclaim  deed  In  a  let- 
ter from  the  doctor  with  the  request  that  he 
execute  and  return  It;  in  the  letter  was  In- 
closed $1,  which  he  assumed  was  to  pay  the 
notary.  He  executed  the  deed  and  returned  It 
at  once  to  Dr.  Gregg,  and  he  had  no  knowl- 
edge of  the  existence  of  a  deed  conveying  the 
property  to  him,  imtll  shortly  before  tbe  dep- 
osition was  taken.  He  visited  at  Columbus 
after  the  quitclaim  deed  was  executed,  saw 
and  taitced  with  Dr.  Gregg;  but  no  reference 
was  made  to  the  transaction  by  either  of 
them. 

[1 , 2]  There  Is  a  contention  that  defend- 
ants failed  to  show  by  affidavit  thdt  they  had 
no  actual  notice  of  the  action  in  time  to  make 
their  defense  before  Judgment  Tlie  origi- 
nal files  of  the  case  were  lost  in  a  fire  which 
destroyed  the  law  office  of  one  of  pialntiCTs 
attorneys,  and  the  flies  have  been  reproduced 
from  the  recollection  of  the  parties  and  the 
attorneys.  Several  affidavits  have  been  filed 
by  defendants*  attorneys,  and  a  certificate  by 
the  Jndge  before  whom  the  case  was  tried, 
to  the  effect  that  before  tbe  Judgment  was 
opened  up  tbe  statutory  requirements  were 
fully  complied  with.  Aside  from  this,  there 
Is  a  presumption  that  the  trial  court  did  not 
open  the  Judgment  upon  an  application  which 
failed  to  comply  with  the  statutory  require- 
ments. A  technical  obJectlcHi  serlonsly  urg* 
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ed  Is  that  the  Jndgment  was  Improperly  open- 
ed as  to  Charles  B.  Collins,  od  the  ground 
that  he  did  not  file  a  "full  aiiswer*  as  re- 
quired by  the  statute.  Civ.  Code,  }  83  (Oen. 
St  1915,  §  6974).  The  court  evidently  con- 
sidered the  answer  sufficient  to  state  a  de- 
fense. It  expressly  denied  the  facts  relied  up- 
on by  plaintiff  In  ber  petition  as  entitling  her 
to  the  relief  she  asked.  It  was  a  "full  an- 
swer," notwithstanding  the  fact  that  sotv 
seqnently  the  defendants  filed  a  fuller  one. 

[S]  The  first  answers  made  no  reference  to 
the  fraud  In  the  trausactidns  by  which  the 
property  was  conveyed  to  plaintiff,  and  It  Is 
seriously  urged  that  It  was  error  to  permit 
defendants  to  Join  In  amending  their  an- 
swers, and  to  change  the  character  of  their 
defense.  It  Is  always  in  the  discretion  of 
the  court  to  penult  amended  pleadings  to  be 
filed;  and,  moreover,  the  amended  answer 
merely  added  another  defuse;  the  facts  al- 
leged In  th^  first  answers  were  again  relied 
upon  as  one  defense.  Besides,  the  plaintiff 
harlng  brought  the  suit  to  quiet  her  title,  the 
conrt  might  in  Its  discretion  permit  an 
amendment  setting  up  any  defense  which 
showed  that  she  was  not  entitled  to  relief. 

[4-8]  PlalntlCTs  principal  contention  Is 
that  defendants,  claiming  their  title  as  heirs 
of  Geo.  G.  Gregg,  stand  in  his  shoes,  and 
that  even  If  the  transfer  of  the  title  through 
Maussner  to  plaintiff  was  fraudulent,  Inas- 
much as  Dr.  Gregg  could  not  In  his  lifetime 
have  had  the  conveyance  set  aidde,  neither 
can  his  heirs.  The  law  Is  well  settled  that, 
where  prc^rty  le  transferred  with  a  fraudu- 
lent purpose,  neither  the  grantor  nor  his 
heirs  can  recover  It.  Weatherbee  v.  Cockrell, 
44  Kan.  380,  24  Pac  417;  Robinson's  Ex'rs 
T.  Blood's  Heirs,  64  Kan.  290,  67  Pac.  842 ; 
Beemsnyder  v.  Beonsnyder,  7&  Kan.  665,  89 
Pac.  1014;  Olson  t.  Peterson,  88  Kan.  850, 
128  Pac.  101. 

fnie  plaintiff  Is  In  the  predicament  of  at 
tempting  to  use  a  two-edged  sword  which 
cuts  both  ways  and  applies  to  her  as  well  as 
th^  defendauts.  It  Is  true  that  the  defend- 
ants and  the  plaintiff  are  In  a  sense,  equally 
Iwund  by  reason  of  the  fraud  of  Dr.  Gregg; 
but  all  the  court  determined  Is  that  the  plain- 
tiff cannot  recover  because  of  her  own  partic- 
ipation In  the  fraud.  The  defendants  re- 
cover nothing  but  their  costs;  they  gain  no 
advantage  by  reason  of  the  fraud  of  thdr  an- 
cestors, and  their  situation  remains  Just 
what  It  was  when  plaintiff  brought  her  suit 

There  is  evidence  to  sustain  the  finding, 
not  only  of  fraud  In  the  transfers  of  the  title 
to  plaintiff,  but  that  she  executed  the  deed  to 
her  daughter  for  the  purpose  of  carrying 
out  the  same  fraudulent  purpose.  The  tes- 
timony of  Paul  Gregg  in  reference  to  state- 
ments  made  by  his  motb»  to  him;  her  ad- 
missions In  letters  to  him  attempting  to  ex- 
plain her  desire  to  have  him  reconvey  his 
Interest  to  bur  before  her  second  marriage 
occurred ;  her  statemokt  in  we  letter  to  tbe 


effect  that  she  had  always  r^etted  her  neg- 
lect to  obtain  a  deed  from  Blanche  in  the 
latter'a  lifetime — indicate  that  after  her 
daughter's  death  ghe  was  anxious  to  secure 
the  legal  title,  possibly,  to  prevent  any  part 
of  the  property  going  to  her  son-in-law. 
These  statements,  and  other  circumstances, 
tended  to  disprove  her  claim  that  the  con- 
veyances to  her  children  In  1002  were  not  In- 
tended to  be  delivered  and  recorded.  In 
another  letter  there  were  admissions  tend- 
ing to  show  that  she  most  have  known  all 
the  time  the  purpose  for  whidi  the  several 
transfers  were  made. 

After  the  suit  was  filed,  she  went  to  Col- 
orado and  visited  her  son  and  also  at  the 
Collins'  borne,  but  did  not  mention  to  any 
of  the  def^dants  the  fact  that  she  had 
brought  the  suit,  or  was  Intending  to  bring 
one.  When  these  facts  were  shown,  she  was 
called  In  rebuttal  and  testified  that  she  was 
not  aware  at  the  time  she  was  In  Colorado 
that  her  attorneys  had  gone  so  far  as  to 
file  the  petition. 

It  Is  urged  that  there  was  no  fraud  shown 
In  the  conveyance  to  Maussner ;  that  fraud  is 
never  presumed,  but  must  be  proved  by  clear 
and  convincing  evidence.  In  this  oonnecttm, 
it  la  said  in  the  brief: 

That  the  'tmtimonj  disdosea  that  Dr.  Gregg 
wanted  the  plaintiff  to  have  this  property  for 
their  home,  and  that  be  dlscusBed  the  matter 
with  bis  friend,  Mr,  Kane,  and  it  was  their 
joint  opinion  that  a  transfer,  from  a  husband 
and  wife,  must,  under  th«  law,  be  made  tbrooch 
a  third  person." 

[7]  Tills  Is  placing  a  much  more  favorable 
construction  upon  the  testimony  of  Mr. 
Kane  than  we  are  able  to  give  it  The  wit- 
ness stated  that  In  several  conversations  with 
Dr.  Gregg  the  latter  told  blm  two  or  three 
times  that  he  and  one  other  person  were  the 
only  sureties  on  the  bond  who  were  re- 
sponsible, and  that  he  wanted  to  fix  mat- 
ters so  as  to  protect  himself.  Mr.  Kane  then 
suggested  that  he  deed  the  property  through 
Maussner  to  Mrs.  Gregg,  which  Dr.  Gregg 
concluded  to  do.  Mr.  Kane  was  entirely  dis- 
interested as  a  witness,  and  doubtless  the 
court  believed  bis  testimony.  In  view  of  the 
positive  testimony  showing  the  fraudulent 
purpose,  it  Is  unnecessary  to  couBlder  the 
decisions  cited  in  the  briefs  to  the  effect  that 
a  creditor  has  a  right  to  freely  dispose  of  his 
property,  notwithstanding  he  has  no  Inten- 
tion to  use  the  proceeds  in  payment  of  his 
Indebtedness.  It  la  urged,  however,  that  no 
conveyance  can  be  In  fraud  of  creditors  un- 
less there  are.  In  fact,  creditors  to  defraud, 
and  that  it  was  incumbent  upon  the  de- 
fendants to  go  further  and  show  that 
Growell  was.  In  fact,  a  defaulter,  and  that 
the  liability  of  the  sureties  had  not  since 
been  discharged,  and  authorities  are  cited  to 
the  effect  that  a  fraudulent  Intent  alone  Is 
not  auffldeut,  that  there  must  be  actual  fraud. 
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hindrance  or  delay  resnltlng  tlierefrom  to 
creditors,  and  that,  becanse  the  defendants 
bare  not  shown  that  QienAee  county  ac- 
tually snstalned  a  loss,  the  defense  of  fraud 
falls.  It  must  be  rememboed  that  Oils  is  not 
an  action  to  set  aside  the  conveyances  because 
of  the  fraud.  The  defendants  seek  merely  to 
show  the  frandutoit  purpose  of  Qie  con- 
veyances In  order  to  estcv  plaintiff  from 
asking  a  court  of  equity  to  grant  her  rell^ 
For  these  reasons,  we  think  that  It  was  not 
necessary  to  show  all  the  facta  that  would 
have  been  necessary  lor  a  creditor  to  estab- 
lisli  In  order  to  set  aside  the  conTeyances. 
All  the  amveyances  made  for  the  continuing 
purpose  of  the  original  conspiracy  to  de- 
fraud creditors  are  valid  as  between  the 
parties  and  voldaUe  only  at  the  suit  of  a 
creditor. 

"A  creditor  is  not  aathorized  to  interfere  with 
any  diapoeition  vhich  his  debtor  may  make  of 
bis  property,  so  long  as  he  is  not  injured  there- 
by."  12  B.  a  L.  061. 

Assuming  that  the  conveyances  were  made 
for  a  good  omslderatlon,  they  are  valid  as 
between  the  parties,  and  cannot  be  set  aside, 
unless  it  appears  to  be  necessary  for  the  pro- 
tection of  a  creditor;  and  this  is  a  sufficient 
answer  to  the  contention  that  the  defense 
failed  because  it  was  shown  that  Dr.  Oregg 
possessed  other  property  out  of  which  his 
Indebtedness  might  have  been  made.  While 
that  might  be  a  suffid^t  reason  why  the 
creditor  could  not  complain,  it  furnishes  no 
reason  wliy  a  court  of  equity  should  relieve 
the  plaintltr  from  the  embarrassment  re- 
sulting from  her  fraudulent  purpose  In  mak- 
ing the  transfers. 

[S]  Finally,  it  la  contended  that  Charles  E. 
Collins  Is  shown  by  bis  own  testimony  to 
have  known  the  facts  relied  upon  in  his 
answer  for  many  years,  and  that  the  stat- 
ute of  limitations,  which  requires  that  ac- 
tions for  relief  on  the  ground  of  fraud  must 
be  brought  within  two  years  from  the  dis- 
covery of  the  fraud,  prevents  him  from 
pleading  the  fraud.  The  question,  however, 
is  not  whether  he  can  maintain  an  action,  but 
whether  the  plaintiff's  action  must  fail  The 
court  granted  no  affirmative  relief  to  any  of 
the  defendants;  it  was  merely  held  that 
plaintiff,  by  reason  of  her  participation  in 
the  fraudulent  transactiona,  is  not  entitled  to 
any  relief  from  the  situation  In  which  she 
finds  herself.  Under  the  decision  in  the  case 
of  Muckenthaler  et  al.  v.  Noller  et  al.,  180 
Pac.  453,  the  two-year  statute  of  limitations 
with  respect  to  actions  for  relief  on  the 
ground  of  fraud  has  no  aw^catlon  to  a  case 
where  tbe  fraud  is  pleaded  merely  for  the 
purpose  of  -  preventing  a  recovery  by  plain- 
tiff, where  the  defendant  asks  no  affirma- 
tive relief.   Tbe  situation  is  not  changed  by 


tbe  fact  tbat  tbe  defbndanta  aAed  afflrma- 
tive  relief,  since  the  court  granted  them  doo& 

Tbe  Judgment  la  affirmed. 

All  the  Justices  concurring 


OM  Ku.  7«> 

WOLVERTON  v.  EL  DORADO-HARPER- 
EMPORIA  OIL  &  OAS  CO. 
<Now  2210QL) 

(Snpmne  Court  ojC  Eanasa.    Iiby  10,  1819.) 
fSvOobM  by  the  Court.} 

AFPUX.  AHD  SUOB  •S»1001(D  —  HAMfTXBH 

EiBOB— Inaraucnoir. 
A  contract  to  bore  an  oil  well  provided  that 
the  well,  when  completed,  should  not  be  lem 
tlian  six  inches  In  diameter,  if  practicable.  An 
instruction  was  given  to  the  effect  tbat  the  de- 
fendant wonld  l>e  liable  for  extraordinary  work 
and  expense  in  underreaming  in  order  to  make 
the  diameter  six  inches,  and  also  that  if  tbe 
defendant  requested  sndi  work  it  would  be  lia- 
ble tor  the  reasonable  valm  thereof.  Tht  tfvi- 
denoB  Buppmrted  the  allegatfon  that  the  nader- 
reaming  for  which  tbe  plaintiff  daimed  extra 
pay  was  done  at  tbe  request  of  the  defendant 
at  an  agreed  price.  Held,  that  the  giving  d  tbe 
entire  instruetifHi  did  not  constitute  material 
wroT. 

.  Appeal  from  IMstrict  Oonrt,  Butler  County. 

Suit  by  If.  H.  W6lvarton  against  the  El 
Dorado-Haqier-Bmporia  Oil  &  Oas  Company 
and  others.  Jndgmmt  tor  plalntU^  motlai 
tor  new  trial  denied,  and  defm^mt  named 
appeals.  Affirmed. 

Leydlg,  Geddes  &  Grant,  of  El  Dorado,  for 
appellant 

C.  L.  Harris,  of  El  Dorado,  for  ajipellees. 

WEST,  J.  Plaintiff  contracted  to  bore  an 
oil  well  for  tbe  defendant,  and,  having  re- 
ceived $4,0S0  on  account,  sued  to  recover  a 
claimed  balance  of  $2,400  with  Interest,  In- 
cluding $450  for  extra  work  in  underreaming. 
The  jury  awarded  him  $2,327.50,  and  tbe  de- 
fendant appeals,  assigning  as  error  instruc- 
tions Nos.  9  and  10  given  by  tbe  court  and 
the  denial  of  a  new  trial.  An  assignment 
touching  the  rejection  of  evidence  is  not 
argued  In  the  brief  and  need  not  l>e  noticed. 

Tbe  contract  provided  that  the  plaintiff 
should  pay  all  expenses  and  furnish  every- 
thing necessary  to  drill  and  complete  tbe 
well  except  the  rig,  fuel,  water  and  casing, 
and  underreamers.  Tbe  well,  unless  sooner 
abandoned  by  the  direction  of  tbe  defendant, 
was  to  be  drilled  until  completion  Incindiog 
pay  sand  to  2300  feet,  at  $2  a  foot 

"And  tf  sand  is  not  strudi  before  the  <2.800> 
feet  &rst  party  shall  continue  drilling  at  tbe 
same  rate  of  $2.00  per  foot,  until  either  pay 
a&nd  or  Mississippi  lime  is  found." 
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"All  casing  to  be  made  tight  by  and  at  the  ex- 
penae  of  the  parties  of  the  first  part  The 
diameter  of  said  well,  when  completed,  shall  sot 
be  less  than  six  inches,  if  practicable." 

The  petition  alleged  that  when  the  depth  of 
3,000  feet  was  reached  the  drilling  was  aban- 
doned by  mutual  consent  of  the  parties,  and 
that,  before  this,  15  days'  nnderreamlng  had 
been  done  by  outside  agreement  for  which  the 
defendant  agreed  to  pay  $30  a  day.  There 
was  evidence  to  support  these  allegations. 

The  ninth  instruction  was  to  the  ^ect  that 
under  the  terms  of  the  contract  the  plainttfl 
was  to  do  all  the  work  that  was  reasonable 
and  practicable  to  be  done  in  order  to  leave 
the  well  six  inches  in  diameter  at  the  depth 
of  2,800  feet,  and  If  it  was  necessary  to 
nnderream  t>elow  any  string  of  casing  and 
reset  the  same,  and  practicable  to  do  so  in 
order  to  finish  the  well  at  2,S00  feet,  It  was 
the  duty  of  the  plalntlBf  to  do  such  under- 
reaming,  for  which  the  defendant  would  not 
be  liable.  The  tenth  instruction  was,  in  sub- 
stance, that  If  it  was  not  practicable  to  finish 
the  well  at  2300  feet,  with  a  six-inch  diame- 
ter withoat  extraordinary  work  and  expense 
In  nnderreamlng,  then  the  plaintiff  would  not 
be  compelled  to  do  such  unusual  work,  and, 
tf  the  defendant  requested  him  to  do  such  un- 
reQuired  work,  it  would  be  liable  for  the 
reasonable  value  thereof.  It  Is  complained 
that  these  instructions  based  the  right  to 
extra  compensation  on  the  reasonableness 
and  practicability  of  the  nnderreamlng,  while 
the  contract '  required  the  plaintiff  to  do 
whatever  nnderreamlng  was  necessary  with- 
oat reg&rd  to  its  reasonableness.  Whether 
or  not  Ibis  was  the  correct  constnictiMi  of 
the  contract  and  of  the  term  "practicable,** 
as  used  therein,  the  Instruction  ta.'kea  all 
together  did  not  work  any  prejudice  to  the 
defendant,  for  there  was  an  atlegatloQ  sup- 
ported 1^  proof  that  It  did  request  the  nnder^ 
reaming  and  did  agree  to  pay  fSO  a  day 
therefor. 

The  teets  having  been  found  in  faror  of 
the  plaintiff,  and  no  error  In  the  Instructions 
appearing,  the  judgment  is  affirmed. 

All  the  Justices  concurring. 


(lU  Kan.  771) 

OILLITAND  et  al.  v.  ASH  GBOVB  LIltE  A 
FORTXiAMD  OEHBNT  00.   (No,  22m>* 

(Supreme  Court  of  Kansas.  May  10, 1919.) 

(ByOabua  hp  Ma  Court.) 
Masteb  and  ^ebvant  4=>373— Wobkubn'8 

GOHPEHSATIOIT    AOT   —  IHJDXT  "ABXSING 

onr  or  BSiPtoTifwrT'*— "Ihjust  by  Acci- 

DBHT."  ■ 

A  wortanan's  employment  requiitd  him  to 
break  rock  in  a  qnarry  with  a  16-poiiDd  sledge 


and  load  the  rodi  into  a  car,  which  was  hard 
work.  At  noon  he  was  in  apparent  good  health 
and  spirits,  and  ate  all  of  ^e  lunch  which  his 
wife  brou^t  to  the  qnarry  for  him.  In  the 
afternoon,  while  at  his  working  place,  and 
shortly  after  he  was  seen  beating  a  large  rock 
with  his  sledge,  be  suffered  a  pulpioiiary  hem- 
orrhage, from  which  be  died  before  medical  aid 
could  reach  him-.  He  had  been  working  in  the 
quarry  for  several  months,  and  before  that  had 
worked  for  three  years  In  the  sacking  depart- 
ment of  a  cement  plant,  an  exceedingly  dusty 
place,  field,  the  facts  stated  Indicated  injury 
by  "accident,"  and  Injury  ^'arising  out  of  the 
employment,"  within  the  meaning  of  the  first 
section  of  ^e  W<H-kmen's  Compensation  Act. 

(Ed.  Note.— For  ot^ier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Acd- 
dent] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  Millie  A.  OUliland  and  Leonard 
GllUland,  by  his  guardian  ad  litem,  B.  B. 
Smith,  against  the  Ash  Grove  Lime  &  Port- 
land Cement  Company,  to  record  compensa- 
tion, under  the  Workmen's  Compensation  Act, 
for  tbe  death  of  one  on  whom  they  were  de- 
pendent Demurrer  to  plalDtia's  evidence 
sustained,  and  judgment  for  defendant,  and 
•plaintiffs  appeaL  Reversed  and  remanded 
for  new  trial. 

T.  F.  Morrison,  of  Chanute,  for  ai^llants. 
J.  K.  Cubbison  and  W.  G.  Holt,  both  of 
Kansas  City,  Mo.,  for  appellee.  . 

BUBCH,  J.  The  action  was  one  by  de- 
pendents for  compensation  for  death  of  a 
workman.  A  demurrer  was  sustained  to  the 
plaintiffs'  evidence.  Judgment  was  rendered 
for  the  defendant,  and  the  plaintiflfa  an>eaL 

The  deceased  worked  tot  about  three  years 
in  the  sacking  department  of  ttie  defendant's 
plant,  and  for  several  months  before  bis 
death  worked  in  the  detoidant^B  qnarry.  The 
aackine  d^rtment  was  an  exceedingly  dusty 
place.  In  the  quarry  masses  of  nxft  were 
dislodged  by ,  the  use  of  dynamite.  Large 
masses  were  then  reduced  to  fragments  by 
the  same  means.  Fragments  larger  than  a 
man  could  lift,  and  weighing  up  to  600 
pounds  or  more,  were  reduced  by  nae  of  a 
sledge.  Rock  thus  reduced  was  lifted  and 
shovded  into  small  cars  whidi  were  moved 
to  the  plant  While  working  in  the  qnany, 
the  workman  was  paid  by  the  car  for  loading 
cars,  and  it  was  necessary  for  him  to  break 
up  sndi  fragmoits  of  rock  as  required  reduc- 
tion by  blows  of  a  Ift-pound  dedge.  Breaking 
rock  was  ha^  work,  and  In  order  to  earn 
fftir  wages  when  paid  by  the  car  It  was  neces- 
sary for  a  man  to  work  very  hard. 

The  injury  occurred  on  November  1,  1918. 
In  July  and  August,  I&IS,  the  deceased  was 
Incapacitated  for  work  tot  eight  weeks  on 
account  of  typhoid  fever.  On  the  day  of  the 
Injury  his  wife  took  bis  lunch  to  him  at  Qhe 
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qaaiT7.  and  was  wltb  talm  from  about  11  a. 
m.  undl  nocn.  He  seemed  to  be  feeling  well, 
was  cheerful  and  in  good  qdrit^  and  ate  all 
of  his  lun<^.  In  the  aftomoon,  while  at  his 
working  place,  be  was  observed  to  be  bendins 
over  and  bleedb^  copiously.  Streams  of 
blood  were  gushing  from  his  mouth  and 
nostrils,  and  be  died  before  medical  aid 
coDid  reach  him.  Shortly  before  the  hemor- 
rhage occurred,  he  was  beaUng  a  rock  w^h- 
lug  between  BOO  and  1,000  pounds  with  his 
sledge.  A  physician  testified  as  follows: 

"Q.  What  would  yoa  say  with  reference  to  a 
man  working  three  yean  in  the  sacking  depart- 
ment ot  the  Aab  Orove  Lime  &  Portland  Ce- 
ment Company,  and  after  working  there  about 
three  years  going  into  the  quarry  to  load  rock, 
breakiuK  big  limeatone  rock  with  a  16-pouod 
sledge  hammer — what.  If  any,  eff^t  would  that 
have  to  produce  a  hemorrhage?  Would  it,  or 
not,  produce  a  hemorrhage? 

"A.  I  think  a  person  who  had  worked  for 
three  years  in  that  sacking  department  could 
expect  almost  anything  from  IL 

Tou  may  atate  to  the  jury  now  whether 
It  would  be  likdy  to  cause  hemorrhage,  work- 
ing in  the  quarry,  breaking  rock  with  a  16- 
IwuDd  sledge  and  loading  it. 

"A.  It  might  possibly  do  it 

"Q.  In  your  Judgment  would  it  have  a  ten- 
dency to  do  it? 

"A.  Tes,  air;  I  tUnk  so." 

The  defendant  justifies  the  ruling  stutain- 
ing  the  demurrer  to  the  evidence  on  the 
ground  the  workman  did  not  suffn*  personal 
Injury  *%y  acddent^  wttbls  the  meaning  cC 
the  compensation  act,  wbldk  at  the  time  pro- 
vided as  follows: 

"If  in  any  employment  to  whidi  this  act  ap- 
plies, personal  injury  by  accident  arising  out 
of  and  in  the  course  of  employment  is  cansed 
to  a  workman,  hie  employer  shall,  subject  as 
bweinafter  mentitmed,  be  liable  to  pay  compen- 
aation  to  the  workman  in  acotwdanee  with  diis 
act."   Gen.  Stat.  1910,  {  5896. 

The  word  "acddent"  does  not  have  a  set- 
tled 1^1  signification.  It  does  have,  how- 
ever, a  generally  accepted  meaning,  which  Is 
the  same  whether  considered  according  to  the 
popular  understanding  or  the  approved  usage 
of  language.  An  "accident"  Is  simply  an 
undesigned,  sudden,  and  unexpected  event, 
usually  of  an  afflictive  or  unfortunate  char- 
acter, and  oftKi  accompanied  by  a  manifesta- 
tion of  force.  The  word  "undesigned"  must 
not  be  taken  too  literally  in  this  connection, 
because  a  person  may  suffer  injury  accidental 
to  hira,  under  circumstances  whldi  include 
the  design  of  another.  The  same  warning 
may  be  extended  regarding  other  elements  of 
the  definition ;  but,  as  definitions  go,  tne  one 
here  proposed  is  correct,  at  least  for  present 
purposes.  In  this  instance  all  the  character- 
istics of  an  accident  were  inesent.  The  oc- 
currence was  sudden,  unexpected,  and  unde- 
signed  by  the  workman.  While  no  one  saw 
the  workman  strike  a  blow  with  his  heavy 
sledge  or  lift  a  heavy  piece  of  rode  the  mo- 


ment before  the  hemorrhage  occurred,  the 
circumstances  wen  dearly  audi  that  the  jury 
would  have  been  authorized  to  relate  the 
hemorrhage  to  blood  pressure  Intenslfled  by 
v^orous  muscular  exertion.  RelatlDg  the 
hemorrhage  to  physical  exertion^  rupture  of 
the  pulmonary  blood  vessel  by  force  from 
within  was  as  distinctly  traumatic  as  if  the 
canal  had  been  severed  by  the  violent  ap- 
plication of  a  sharp  Instrument  from  without 
Hiere  was  do  direct  evidence  of  extraordl- 
nary  exertion  suddenly  displayed.  When  last 
observed,  the  deceased  was  working  In  the 
manner  habitual  to  the  employment  Ttn 
t&ct  remains,  however,  that  an  extraordinary 
and  imforeseen  thing  suddenly  and  tmpre- 
meditatedly  occurred,  and  presence  of  all  the 
essential  attributes  of  accident  cannot  be 
gainsaid. 

The  defendant  Insists  a  sharp  distinction 
must  be  made  betweoi  **in]ury*'  as  me  thing, 
and  "acddent"  iwodudng  it  as  another  tttlug. 
Some  courts  that  have  made  this  distinction 
have  confined  casualty  to  antecedoit  cause 
alone,  and  have  held  that  compensation  may 
not  be  made  for  injury  resulting  from  the 
intentional  performance  of  usual  acts  In  the 
usual  way.  The  question  arose  In  Bngland 
under  the  oompensaOon  act,  the  words  of 
whidi  were  adopted  by  our  own  Le^ature 
in  1911:  "POTSonal  Injury  by  acddent  aris- 
ing out  of  and  in  the  course  ot  anpUqrment" 
Laws  1911,  e.  218»  1 1. 

In  the  case  of  Fenton  t.  lliorley  A  Co.. 
Limited,  Appeal  Cases  190S,  p.  443,  the  House 
of  Lords  considered  and  disposed  of  the 
qoestlmi.  A  woriunan  «nployed  to  turn  Uw 
wheel  of  a  madilne  felt  something  which  he 
described  as  "a  tear  in  his  inside,"  and  ex- 
amination disclosed  a  rupture.  There  was 
no  evidence  of  any  slip  or  wrench  or  sudden 
jerk.  The  Injury  occurred  while  the  man 
was  engaged  In  his  ordinary  work,  and  in 
doing,  or  trying  to  do,  the  very  thing  he  aim- 
ed to  accomplish.  The  quoted  provision  was 
interpreted  in  the  l^t  of  the  manifestly 
beneficial  and  remedial  purpose  of  the  com- 
pensation act  The  ordinary  and  popular 
meaning  of  the  word  "acddent,"  as  daiotlng 
mishap  or  untoward  event  not  expected  or 
designed,  was  accepted  and  applied,  and  it 
was  held  the  expression  "Injury  by  acddent" 
meant  simply  acddental  injury,  or  accident 
In  the  popular  Benae.  In  the  Judgm^t  de- 
livered by  Lord  Macnagbten,  reversing  the 
court  of  appeal  and  directing  an  award  <tf 
compensaUoD,  It  was  said: 

"If.  a  man.  In  Ufthig  a  weight  or  trying  to 
move  something  not  easily  moved,  were  to 
strain  a  muscle,  or  ric^  his  back,  or  rupture 
bimBclf,  the  mishap  in  ordinary  parlance  would 
be  described  as  an  accident  Anybody  would 
say  that  the  man  had  met  with  an  accident  in 
lifting  a  weight  or  trying  to  move  aomething 
too  heavy  for  him.   •   •  • 

'Hien  is  a  recent  dedslon  of  the  eonrt  of 
session  In  Scotland  to  wbidi  I  should  like  to  call 
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your  Lordships'  attentioD,  and  in  whidi  I  agree 
«Dtirel7.  It  is  the  case  of  Stewart  T.  Wilsons 
and  Clyde  Coal  Co.,  hi.  (5  F.  120).  A  miner 
•trained  his  back  in  replacing  a  derailed  coal 
hutch.  The  question  arose,  Was  that  an  acci- 
dent?  AH  the  learned  judges  held  that  it  was. 

•  •  •  What  the  miner  did  in  replacing  the 
hutch  he  certainly  did  deiibmtely  and  in  the 
ordinary  coune  of  bis  work.  Thera  wia  notb- 
ing  haphaEard  about  it  Lord  McLaren  ob- 
•erred  that  it  was  impossible  to  limit  the  scope 
of  the  statute.  He  considered  that  'if  a  work- 
man in  the  reasonable  performance  of  his  du- 
ties sustains  a  phrslologica]  injury  as  the  re- 
sult of  the  work  he  is  engaged  in'  *  *  *  'this 
in  accidental  Injury  in  the  sense  of  the  statute.' 
Lord  Kinnear  observed  that  the  injury  was 
*not  intentional'  and  that  it  was  unforeseen.' 
*It  arose,'  he  said,  'from  some  causes  which  are 
not  deflnitdy  ascertained,  except  that  the  ap- 
pellant was  lifting  hutches  which  were  too 
heavy  for  him.  If.'  be  added,  'such  an  occur- 
rence U  tUa  cannot  be  described  in  ordinary 
language  as  an  accident,  I  do  not  know  how 
«therwiae  to  deacribe  it."*  Fiww446,449. 

Lord  Robertson  expressed  hlma^  In  the 
Fenton  Case  as  follows: 

"It  is  not  disputed  that  tBs  man,  being  a 
person  of  ordinary  strength,  suffered  personal 
injury  while  working  at  hia  employer's  business, 
and  because  he  applied  such  force  to  hia  work 
as  to  rupture  him.  Nor  is  it  suggested  that  he 
hurt  himself  intentionally.  The  plain  fact  la 
that  he  miscalculated  or  fnadTertence  did 
not  compare  the  relative  redstiiv  fotcee  of  the 
wheel  and  his  body.  In  this  state  of  facts  I 
am  of  opinion  that  this  personal  injury  arose 
by  accident  ont  of  and  in  the  course  of  the 
man's  employment,  in  the  sense  of  the  1st  sec- 
tion   of   the   workmen's    compensation  act 

*  *  *  In  the  present  instance  the  man  by 
an  act  of  overexertion  broke  the  wall  of  his 
abdomen.  Suppose  he  had  by  the  same  act 
broken  his  leg,  the  qnestltm  would  be  the  same. 
But  suppose  the  whed  had  yielded  and  been 
broken  by  exactly  the  same  act,  surely  tb«; 
hreakage  would  be  rightly  described  as  acci- 
dental.  Yet  the  argument  against  the  appli- 
cation of  the  act  is  in  this  case  exactly  the 
aame — that  there  is  nothing  accidental  in  the 
matter,  as  the  man  did  what  he  intended  to  do. 
The  fallacy  of  Qie  argument  lies  in  leaving  out 
of  account  the  miscalculation  of  forces,  or  in- 
advertence to  them,  which  la  the  element  of 
miscfaence,  mishap,  or  misadventure.**  Pages 
451,  452. 

Lord  lindl^  said: 

"The  word  'accident'  is  not  a  technical  legal 
term  with  a  clearly  defined  meaning.  Speakiug 
generally,  but  irith  reference  to  legal  liabilities, 
an  accident  means  any  unintended  and  unex- 
pected occurrence  whidi  produces  hurt  or  loss. 
But  it  is  often  used  to  denote  any  unintended 
and  unKcpected  loss  or  hurt  apart  from  its 
cause;  and  if  the  cause  is  not  known  the  loss 
or  hurt  itself  would  certainly  be  called  an  ac- 
cident" Page  468. 

The  same  question  arose  In  what  Is  known 
as  "the  spanner  case,"  Clover,  Clayton  &  Co., 
Limited,  T.  Hughes,  decided  by  the  Hotue  of 


Lords  in  IMO  (A.  O.  242).  The  workman 
Buttered  from  an  aneurism.  While  engaged  In 
tightening  a  nut  wlUi  a  spanner  be  dead 
from  a  rapture  of  the  aneurism.  In  the 
tqiinion  delivered  by  Lord  Lorebnrn  It  was 
said: 

"nis  man  died  from  the  rupture  of  an  aneu- 
rism, and  'the  death  was  caused  by  a  strain 
arising  out  of  the  ordinary  work  of  the  de- 
ceased operating  upon  a  condition  of  body  which 
was  such  as  to  render  the  strain  fatal'  Agahi, 
'tiie  anenrism  was  in  such  an  advanced  con- 
dition that  it  might  have  burst  while  the  msn 
was  asleep,  and  very  slight  exertion,  or  strain, 
would  have  been  sufflcient  to  bring  about  a  rup- 
ture.'  These  are  the  findings  and  they  bind  ns. 

"The  first  question  here  is  whether  or  not  the 
learned  judge  was  entitied  to  regard  the .  rup- 
ture as  an  'apcidenf  within  the  meaning  of  this 
act  In  my  opinion  he  was  so  entitled.  Cer- 
tainly It  was  an  'untoward  event'  It  was  not 
designed.  It  was  unexpected  in  what  seems  to 
me  the  rdevant  soise,  namely,  that  a  sensible 
man  who  knew  tiie  nature  of  the  work  would 
not  have  expected  It  I  cannot  agree  with  the 
argument  presented  to  your  Lordships  that  you 
are  to  ask  whether  a  doctor  acquainted  with 
the  man's  condition  would  have  expected  it 

•  •  •  No  doubt  the  ordinary  accident  is 
associated  with  something  external— the  burst- 
ing of  a  boiler,  or  an  explosion  in  a  mine,  for 
example.  *  *  *  I  think  it  may  also  be  some- 
thing going  wrong  within  the  human  frame 
Itself,  sndi  as  the  straining  of  a  muscle  or  the 
breaking  of  a  blood  vessd.  If  that  occurred 
when  he  was  lifting  a  weight  It  would  be  prop* 
crly  described  as  an  accident  So,  I  think, 
rupturing  an  aneurism  when  tightening  a  nut 
with  a  spanner  may  be  regarded  as  an  acci- 
dent. •  *  *  That  of  itself,  does  not  dispose 
of  the  case.  It  establishes  that  there  may  ha^e 
been  an  injury  by  accident  caused  to  the  work* 
man.  But  it  does  not  establish  that  the  acci- 
dent was  one  'ari^g  ont  of  the  employment* 

*  *  *  I  do  not  think  we  should  attach  any 
importance  to  the  fact  that  there  was  no  straia 
or  exertion  out  of  the  ordinary.  It  Is  found  by 
the  county  court  Judge  that  the  strain  in  fact 
caused  the  rupture,  meaning,  no  doubt  that  If 
it  bad  not  been  for  the  strain  the  rupture  would 
not  have  occurred  when  it  did.  *  *  *  An 
accident  arises  out  of  the  employment  when 
the  required  exertion  producing  the  accident 
Is  too  great  for  the  man  undertaking  the  work, 
whatever  the  degree  of  exertion  or  the  condi- 
tion of  health.  *  *  *  In  each  case  the  ar- 
bitrator ought  to  cmsider  whether  in  substance, 
as  far  as  be  can  judge  on  such  a  matter,  the 
acddent  came  from  the  disease  alone,  so  that 
whatever  the  man  had  been  doing  it  would  prob- 
ably have  come  all  the  same,  or  whether  the 
employment  contributed  to  it  In  other  words, 
did  he  die  from  the  disease  alone,  or  from  the 
disease  and  employment  taken  together,  looking 
at  It  broadly?  Looking  at  it  broadly,  I  say, 
and  free  from  ovemice  conjectures,  was  it  the 
disease  that  did  it  or  did  ^e  work  he  was  do- 
ing help  in  any  material  degree?"  P^gee  246, 
246,  247. 

In  the  (q;>lnlon  delivered  by  Lord  MacnaipH- 
ten  It  was  said: 


Digitized  by  Google 


796 


180  PAOmO  BBPORTBB 


(Kan. 


"M;  Lords,  In  ^la  ease  your  LordBhips  hare 
heard  a  very  able  and  iQ^nious  argument  up- 
on the  constniction  of  the  Ist  sectioQ  of  the 
workmen's  compensation  acts.  I  need  hardly 
say  that  it  is  not  from  any  want  of  respect 
to  the  learned  counsel  who  advanced  It  that  I 
pass  that  argnment  by.  It  has  been  disposed 
of  already.  It  was  advanced  and  rejected  in 
tbt  case  of  Fenton  v.  Thorley  (A.  C.  [1903] 
443).  There  the  court  of  appeal  had  held  that 
if  a  man  meets  with  a  mishap  in  dolus  the 
very  thing  he  means  to  do  the  occurrence  cannot 
be  called  an  accident  There  must  be,  it  was 
said,  an  accident  and  an  injury;  yon  are  not  to 
confuse  the  injury  with  the  accident.  Tour 
Ifordships*  judgment,  however,  swept  away 
these  oicedes  of  subtle  disquisition  and  the  end- 
less perplexities  of  causation.  It  was  held  that 
'injury  by  accident'  meant  nothing  more  than 
'accidental  injury*  or  'accident,'  as  the  word 
is  popularly  used.  •  •  • 

"Now,  in  the  present  case,  I  have  no  doubt 
that  there  was  an  accident  in  the  popular  sense 
of  the  word.  The  man  ruptured  an  aneurism 
in  his  aorta.  An  aneurism,  as  I  understand  % 
is  an  unnatural  or  abnormal  dilatation  of  an 
artery ;  hot  still  It  is  ft  part  of  the  artery,  and 
so  a  part  of  the  man's  body.  The  man  'broke 
part  of  his  body,*  to  borrow  I/ord  Robertson's 
expression  in  Brintons  T.  Torvey  (A.  C.  [1905] 
230),  and  be  certainly  did  not  mean  to  do  it. 

"That  the  accident,  if  it  was  an  accident,  oc- 
curred in  the  course  the  man's  employment 
cannot  be  disputed.  H«  was  at  hla  ordinary 
work  at  the  time. 

"The  real  question,  as  it  seems  to  me,  is  this: 
Did  it  arise  out  of  his  employment?  On  this 
p(dnt  the  evidence  before  the  county  court 
judge  was  undoabtedly  conflicting.  But  he  has 
held  that  it  did,  and  I  think  there  was  suffi- 
cient evidence  to  support  that  finding,  though 
I  do  not  say  I  should  have  come  to  the  same 
conclusion  myself.  'The  death,'  the  learned 
judge  says,  'was  caused  by  a  strain  arising  out 
of  the  ordinary  work  of  the  deceased  operating 
upon  a  condition  of  body  which  was  such  as 
to  render  the  strain  fatal.'  The  fact  that  the 
man's  condition  predisposed  him  to  sncb  an  ac- 
cident seems  to  me  to  be  immaterial.  The  work 
was  ordinary  work,  but  it  was  too  heavy  for 
him."   Pages  247.  249. 

These  opinions  prevailed,  and  the  appeal, 
which  was  taken  from  a  Judgment  of  the 
coart  of  appeal  affirming  an  award  of  com- 
pensation, was  dismissed. 

Space  has  been  given  to  the  foregoing  quo- 
tations because  they  exhaust  the  subject,  and 
because  they  fixed  the  meaning  of  the  terms 
used  In  the  first  section  of  the  worlunen's 
compensation  act  before  their  adoption  by  the 


LegldahiTe  of  this  state  Besides  tbls,  tber 
express  views  wbldi  the  court  believes  to  be 
sound. 

It  seems  quite  dear  that  if,  because  of 
some  unobserved  defect;  the  car  which  the 
workman  was  loading  had  broken  down  under 
Its  weight  of  stone,  the  giving  way  of  Qie 
physical  structure  of  the  car  would  have 
been  called  an  accident  The  Jury  might  not 
have  considered  they  derived  mxuii  enligbteu- 
ment  from  the  pbysldan's  very  indefinite 
statement  that  the  workman  might  have  ex- 
pected almost  anything  after  working  In  the 
dust  of  the  defoidanf  8  sacking  department 
for  three  years.  Certainly  he  would  not  ex< 
pect  typhoid  fever  from  cement  dust.  The 
evidence, warranted  a  finding  that  the  physi- 
cal structure  of  the  man  gave  way  under  the 
stress  of  his  usual  labor.  He  certainly  did 
not  Intend  to  kill  himself  by  breaking  rock 
and  loading  cars  at  a  price  per  car.  He  did 
not  know,  or  in  asy  event  he  was  Inattentive 
to,  the  limited  power  of  his  blood  vessels  to 
resist  bipod  pressure  aggravated  by  vigorous 
muscular  effort  Out  of  this  Ignorance  or 
miscalculation  of  forces  came  misadventure, 
and  the  term  "accident"  nptiliez  to  what 
happened  to  blm,  as  clearly  as  it  would  ap- 
ply to  what  happened  to  the  car  had  it  bnAen 
down  under  tlw  assumed  drcnmstances. 

The  defendant  Insists  that  the  workman 
died  of  disease ;  that  is,  the  Injury  did  not 
arise  out  of  the  employment  The  question 
was  one  of  fact,  and  should  bare  been  sub- 
mitted to  the  Jury.  It  Is  not  material  that 
the  workman's  blood  vessels  were  weakened 
by  disease,  or  that  he  was  predisposed  to 
hemorrhage  because,  for  example,  he  had 
breathed  the  dust  of  the  sacking  department 
for  three  years.  The  statute  estebUshes  no 
standard  of  health  for  workm«i,  entitling 
them  or  their  dependents  to  compensation, 
and  If  the  added  factor  of  physical  exertion 
in  the  employment  were  required  to  effect  fhe 
le^on,  and  did  so,  the  injury  arose  out  of  the 
employment  That  the  injury  occurred  in 
that  way,  and  Is  referable  to  a  definite  time, 
place,  and  drcumstance,  is  Indicated  by  the 
workman's  apparent  good  health  .  and 
strength,  the  suddenness  and  profusion  of  the 
hemorrhage,  tne  absence  of  previous  extrava* 
satlon  of  blood,  and  other  circumstances. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 

All  the  Justices  concurring. 
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ANDERSON  t.  DENISON  GI«A.X  00. 
(No.  22111.) 

(Sapreifle  Conrt  of  Kanaaa.    Mby  10,  1919.) 


(Svllaiut  hit  the  Court.) 

1.  PuADiNo  «=5367(6>  —  Motion  to  Make 
Pmrioiv  MoBB  DzFinm  and  Cbbtaih— 
TiMK  FOB  Motion. 

A  district  court  ha»  ioriadiction  to  hear  a 
defendaDt's  motion  to  make  tbe  plaiotiff'a  pe- 
tition more  definite  and  certain,  although  the 
motion  is  filed  b;  leave  of  court  after  the  de- 
fendant is  in  defaolL 

2.  Pi^DiNQ  ^9867(4)  —  Motion  to  Make 

MOBE  I>EFINITE  AND  CEBTAIR. 

It  was  not  error  to  require  the  plaintiff  to 
make  his  petition  more  deSi^te  and  certain. 

8.  Pleadino  «3»307(^-Obdbe  to  Make  Pr> 
TiTioN  Mobs  DEnnRK  and  Cebtain— Du- 
mssAt. 

If  a  pro[>er  order  to  make  a  petition  more 
definite  and  certain  U  not  complied  with,  the 
action  may  be  dismissed. 


<!*•  P.) 

tbe  action  because  tbe  stli^tiff  bad  not  com- 
plied with  tbe  order  of  the  court.  That  mo* 
tloD  waa  beard  on  June  1,  1918,  wben  tbe 
plaintiff.  Id  open  court,  refused  to  amend  bla 
pptitiMi  and  elected  to  stand  tbereon.  Tbe 
action  was  tben  dismissed. 

Tbe  plaintiff  argues  that  tbe  court  did  not 
bare  Jurisdiction  to  hear  tbe  motion  to  re- 
quire that  tlie  pedUon  be  made  more  definite 
and  certain;  ttiat  tbe  court  erred  In  sustain- 
ing that  motion;  and  tbat  the  action  flbouid 
not  have  been  dismissed. 

[1]  1.  Did  the  court  bare  Jurlsdtcttcm  to 
bear  tbe  motion  to  make  more  definite  and 
certain?  That  question  Is  answered  by  see- 
Uon  108  of  tbe  Ck>de  of  Civil  Procedure  (Ooi. 
St  1915,  I  7000).   It  reads: 

"Tbe  court  or  any  judge  thereof  In  vacation 
may  in  his  discretion,  and  upon  such  terms  as 
may  be  just,  allow  an  answer  or  reply  to  be 
made  or  other  act  to  be  done  after  the  time  lim- 
ited by  tills  act,  or  by  an  order  enlarge  sudb 
time." 


Appeal  from  District  Court,  Hon^iMnery 

County, 

Action  by  Joseph  Anderson  against  tbe 
Dmlson  Clky  Company.  Action  dismissed, 
and  plaintiff  appeals.  Affirmed. 

W.  H.  Tann,  of  0<A€7viIle;  tor  aiNwllant 
Gbarles  D.  Widdi.  of  Coff^rlUe,  for  ap- 
pellee. 

MARSHAL^  3.  Tbe  plaintiff  appeals 
frcnn  an  order  dismissing  bis  action.  It  was 
one  for  damages  for  personal  Injury  sustain- 
ed by  tbe  plaintiff,  caused  by  tbe  negligent 
acts  of  the  defendant  while  tbe  plaintiff  was 
working  for  tbe  defendant  in  its  brick  plant 
at  Coffeyvllle.  Summons  was  duly  served, 
but  tbe  defendant  made  default.  Answer 
day  waa  January  31, 1918.  On  February  6tli, 
the  plaintiff  requested  that  Judgment  be  en- 
tered In  bis  favor  for  $2,000,  tbe  amount  of 
damages  alleged  and  prayed  for  In  the  peti- 
tion. Tbe  court  refused  to  raider  Judgment 
by  default  for  that  amount  without  evidence. 
The  cause  was  then  continued  until  Febru- 
ary 2Sth.  On  February  9th  the  defendant, 
by  permission  of  court,  filed  a  motion  to 
make  the  petition  more  definite  and  certain 
in  a  number  of  particulars.  Afterward  the 
plaintiff  filed  a  motion  to  strike  the  motion 
from  Uie  files.  Tbese  motions  were  heard  on 
March  Ist.  The  motion  to  strike  from  the 
files  was  denied,  and  tbe  motion  to  make  the 
petition  more  definite  and  certain  was  grant- 
ed. Tbe  plaintiff  was  given  10  days  in  which 
to  comply  with  the  order  of  the  court  On 
March  lltli.  the  plaintiff  filed  a  written 
statement  declining  to  plead  further,  and 
electing  to  stand  on  his  petition.  On  March 
27th,  tbe  defendant  filed  a  moti<m  to  dismiss 


Tbe  court  had  Jurisdiction  to  grant  leave 
to  file. the  motion  (Missouri  Pac.  Ry.  Go.  v. 
LSnson,  39  Kan.  ^6.  18  Pac.  498 ;  Torpedo 
Go.  T.  Petroleum  Oo.,  75  Kan.  680,  89  Pac. 
913),  and  tb«i  to  bear  it 

[2]  2.  Was  It  error  to  sustain  the  detend- 
abt*a  motloD  to  make  tbe  xtetition  more  defi- 
nite and  certain?  Ttie  petition  alleged  tbat 
the  plaintiff  was  working  for  tbe  defendant 
In  its  brick  plant,  wheeling  title  along  ^e 
sides  <^  the  defendant's  kilns,  where  there 
were  ditches  and  trenches,  usually  con8t^nc^ 
ed  so  tbat  It  was  impossible  for  a  man's  foot 
to  slip  into  tbem.  Tbe  petition  further  al- 
leged: 

"Yet,  the  said  defendant,  disregarding  and 
neglecting  its  duty  as  aforesaid,  did  not  then 
and  there  provide  and  furnish  suitable,  safe,  and 
sufficient  means  of  passage  into  and  out  of  said 
kilns,  but  on  the  contrary  there<tf,  did  n^li- 
gentiy  and  carelessly  tail  to  provide  and  fur- 
nish suitable,  safe,  and  suffident  means  of  pas- 
sage into  and  out  of  said  kilns,  whereby  and  by 
means  of  tbe  unsuitable,  unsafe,  and  insuffi- 
cient means  of  passage  into  and  out  of  said 
kilns  and  on  or  about  the  17th  day  of  August 
1917,  by  reason  of  some  of  tbe  cross-bricks  be- 
ing carelessly  and  negligently  removed  from 
the  ditdies  or  trenches  aforesaid  and  the  failnre 
of  said  company  to  provide  and  furnish  suffi- 
cient mnning  boards  which  It  did  fail  and 
lect  to  provide  and  furnish,  plaintiff,  in  a^ 
tempting  to  pass  out  of  one  of  its  kilns  with  a 
wheelbarrow  load  of  tiles,  anndentally  slipped 
and  stepped  into  one  of  tbe  holes  in  one  of  said 
ditches  or  trenches,  caused  by  the  negligent  and 
careless  removal  of  the  bricks  from  across  one 
of  said  ditches  or  trenches,  fell  and  broke  his 
right  arm  by  striking  same  against  another 
loaded  wheelbarrow  standing  near  by  in  said 
Uln." 

The  def^dant's  motion  asked,  among  oth- 
er things,  that  the  petition  be  made  more 
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deflnlte  and  certain  as  to  the  place  at  which 
the  plaintiff  was  Injured.  The  petition  was 
Indefinite  and  uncertain  in  that  respect  T%e 
defendant  had  a  right  to  be  informed  defi- 
nite^ concenilng  that  matter  In  order  to 
properly  prepare  its  defense.  Under  the  pe- 
tition as  filed,  the  plaintiff  could  prove  that 
the  acddmt  occurred  at  any  one  of  a  num- 
ber of  itoces  In  Uie  plant. 

Section  122  of  the  Code  of  GlTil  Procedure 
(Gen.  St  1915,  {  7014)  provides  that— 

"When  the  allegatioiis  of  a  pleadinc  ar«  so 
inde&Dite  and  nacertain  that  th«  nature  of  the 
charge  or  defense  is  not  apparent,  the  conrt  or 
judge  maj  require  ttion  to  bt  mad*  definlto  and 
certain  ammdment.*' 

Under  another  provlalon  of  the  same  sec- 
tion, it  has  beoi  held  that  the  trial  court 
may.  In  Ite  discretion,  ordw  the  plaintiff  to 
amoid  his  petitlcm  by  striking  out  irrele- 
vant and  redundant  all^atlims.  Drake  v. 
National  Bank,  83  Kan.  684,  7  Pae  219; 
Smythe  v.  Parsons,  37  Kan.  79,  14  Pac.  444 ; 
Sramek  v.  Sklenar,  73  Kan.  450,  86  Paa  666; 
Harris  v.  Morrison.  100  Kan.  167,  160,  163 
Paa  1002. 

If  the  power  of  the  court  to  require  an 
amendmrat  of  a  pleading  under  one  part  of 
section  122  of  the  Code  is  discretionary,  the 
power  to  require  an  amendment  nnder  an- 
other part  of  the  same  sectioa  should  be  like- 
wise discretionary.  Such  Is  the  law  in  other 
jorlsdlctiona  C^thcart  v.  Peck  et  aL,  11 
Minn.  45  (Oa  24);  Bowers  v.  Schuler,  64 
Minn.  09,  104,  65  N.  W.  817;  McDnfBe  v. 
BenUey,  27  Neb.  380,  385,  43  N.  W.  123;  6 
Etacyc.  of  Pleading  and  Practice,  280. 

It  was  not  error  to  require  the  plaintiff  to 
make  lils  petition  more  definite  and  certain 
as  to  the  place  at  which  he  was  injured. 

[S]  3.  When  the  motion  to  make  the  peti- 
tion more  definite  and  certain  was  sustained, 
It  was  the  duty  of  the  plaintiff  to  comply 
with  the  order  of  the  court,  or  to  set  out  a 
reasonable  and  proper  excuse  for  not  so  do- 
ing. When  the  plaintiff  filed  his  written 
statement  in  which  he  declined  to  plead  fur- 
ther  and  elected  to  stand  on  his  petition,  and 
when  he,  in  op«i  court,  refused  to  amend 
and  again  elected  to  stand  on  his  petition, 
the  court  was  Justified  in  dismissing  the  a<y 
tion.  Section  896  of  the  Code  of  avU  Pro- 
«edure  (Oen.  St  1016,  |  7209),  In  part,  reads: 

"An  action  may  be  dismissed  without  preju- 
dice to  a  ftttnre  aedon:  *  *  * 

"f^fth.  by  the  court,  for  disobedimce  by  the 
plaintiff  of  an  order  concerning  the  proceedings 

in  the  action." 

In  Burdlck  v.  Investment  Oo^  71  Kan.  121« 
80  Pac.  40,  this  court  said: 

"The  court  sustained  a  motion  to  require  these 
tkree  causes  of  action  to  be  separately  stated 
aod  numbered,  and  upon  the  refusal  of  the 


plaintiff  to  comply  wttb  this  order  dismissed  0» 
action.    Held,  not  error." 

This  rule  has  been  applied  where  the  plain- 
tiff refused  to  strike  out  Irrelevant  and  re- 
dundant matter  in  his  petition.  Drake  v. 
National  Bank,  33  Kan.  634.  7  Pac  219. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


OM  Kan.  M) 

GOIUULL  V.  OREENLEBS  et  sL 
CNo.  21761.) 

(Bopreme  Court  of  Kansas.    May  10^  lOlS^ 

(Byllabua      the  Court.) 
X.  CoBPOUATions  ^a211<0)   —   Riaars  ov 

STOCKHOI.OXE  —  AOTXOIf  —  PLUDINO  AHD 

Paoor. 

The  pleading  and  proof  were  sufficient  on 
thar  face  to  enable  the  plaintiff  to  bring  this 
action. 

2.  GOBFOa&TIOITS  ^298^)  —  Dikkctobs* 
MEinita— Taliditt. 
Ordinarily,  a  directors*  meeting,  to  be  bind- 
ing, must  be  a  regular  one  of  whidi  they  have 
general  notice,  or  a  special  one  opon  due  notice 
to  each. 

8.  GoBVOBATXOira  ^206(4)  —  QnoBUH  AT  Dl- 
BSCTOBS*  BiSRino  —  PBisuMPnoir  of  Due 

Noncs. 

Generally,  tiie  transaction  of  corporate  bad- 
ness at  a  meeting  (rf  the  directors,  or  a  quonua 
thereol^  raises  the  presumption  of  doe  notice 
properly  given;  but  when  the  governing  body— 
the  directors — act  for  the  corporation,  the  result 
must  be  determined,  not  by  the  degree  of  for- 
mally observed,  but  by  tiie  practical  and  legal 
effect  of  such  action. 

4.  CoBPOBATions  4=9426(7)  —  Action  or  ICa- 

JOBITT  OF  DiBECTOBS— RaTTFICATION. 

A  majority  of  the  directors  of  a  corporation 
which  bad  made  a  certain  escrow  agreement  with 
an  agent  to  sell  all  its  stodc  and  assets  on 
certain  tetms,  at  an  informal  meeting  without 
notice  to  the  others,  directed  that  the  property 
be  turned  over  by  the  agent  to  a  purchaser  on 
making  a  first  payment,  contrary  to  the  terms 
of  the  escrow  agreemenL  This  direction  was 
followed.  The  stockholders  received  and  retain- 
ed four  payments  on  the  purchase  price,  aggre- 
gating about  two-thirds  thereof,  and  also  recuv- 
ed  and  retained  certain  shares  of  stock  put  up 
as  collateral  to  secure  the  payment  of  the  pur- 
chase price.  For  neariy  three  years  no  director 
objected  to  what  liad  been  done.  EtiA,  that 
this  course  of  conduct  the  corjraration  acquiesced 
in  and  ratified  such  action  of  the  majority  of  its 
directors,  and  could  not  hold  such  selling  agent 
liable  on  the  original  escrow  agreement. 

6.  OoBPORATions  4=s»420(7)— RiruGAL  or  Di- 

BBCTOBS  TO  SUS— RZQHTS  OV  StoCKHOLDBI. 

The  plaintiff,  a  stockholdo',  being  bound  by 
the  action  and  acquiescence  &t  the  corporation, 
cannot  maintain  an  action — upon  the  refusal 


^sFor  other  cases      aame  topic  and  KBT-NUIIBBR  la  all  Kej-Nnmbered  Dtgasti  and  Indases 


Digitized  by  Google 


Kan.)  OORRHili  T. 

(ISO 

of  the  directors  to  sae— to  bold  the  seUioK  ageot 
for  the  anpaid  balance  of  the  purchaae  iffice, 
under  the  original  escrow  agreement. 

6.  Appeal  and  £!itBOB  <S=>931(6)  —  Trial 
Without  Jurt— EtorEcx  of  Iupboper  Evi- 
dence—Pbesumption. 

In  a  trial  by  the  court  without  a  Jury,  it  la 
to  be  presumed  that  no  improper  evidoice  waa 
permitted  to  materially  affect  the  result 

7.  Motion  for  New  Trial. 

The  affidavits  in  support  of  a  motion  for  a 
new  trial  failed  to  show  such  accident,  surprise, 
and  diligence  aa  to  require  the  granting  of  a 
new  trial. 

Appeal   from   District   Ooart,  Douglas 

Suit  by  M.  A.  Gorrill,  on  b^alf  of  himself 
and  all  other  stockholders  of  the  Chelsea  Oil 
&  Oaa  Company  similarly  situated,  against 
Jobn  Bobert  Greenlees,  the  Chelsea  Oil  & 
Qas  Company,  and  another.  Judgment  for 
d^endonts,  motion  for  new  trial  d«iled,  and 
plalnOfF  appeals.  Affirmed. 

Gorrill  &  Asher,  of  Ijawrence,  for  appellant. 
S.  D.  Bishop  and  Wl  B.  Emlclc,  both  ot 
Lawrence,  for  appellees. 

WEST,  J.  The  Chelsea  Oil  ft  Gas  Company 
was  oiganized  under  the  laws  of  Arizona, 
capitalized  at  $1,000,000  divided  into  1,000,- 
000  shares.  Mr.  Greenlees  was  one  of  the 
organizers  and  tme  of  the  largest  stock- 
holders,  but  by  1912  he  had  transferred 
his  holdings  and  was  not  a  stot^older  or 
director.  He  had  organized  or  assisted  in 
organizing  four  or  five  other  oil  companies, 
and  negotiations  were  had  looking  to  a  sale 
of  all  these  properties  to  an  English  syn- 
dicate, and  after  various  attempts  and  fail- 
ures an  arrangement  was  made  by  which 
the  companies  were  to  be  taken  over,  the 
price  for  the  Chelsea  Company's  holdings 
being  $70,000,  less  2^  per  cent  commission, 
30  per  cent  to  be  paid  within  ten  days,  one 
half  of  the  remainder  in  six  months,  and 
the  other  half  in  one  year.  August  22,  1912, 
Mr.  Greenlees  signed  a  receipt  to  W.  P.  Graff, 
secretary  and  treasurer  of  the  Chelsea  Com- 
pany, for  certain  evidences  of  title: 

"Same  to.be  held  in  Jt^t  possession  of  me, 
the  said  J.  R.  Greenlees  and  Prioe-Waterhouse 
Company  in  escrow  to  be  delivered  to  a  purdiaa- 
er  upon  the  payment  of  $70,000.00  less  2%  per 
cent  *  *  *  In  case  said  payments  are  not 
made  as  above  mentioned  evidences  <^  title  to 
be  returned  to  said  W,  P.  Graff." 

On  the  next  day  he  signed  another  receipt 
with  similar  recitals,  bat  to  the  clause  touch- 
ing the  paymoit  of  the  items  making  up  the 
$70,000  less  commission  there  waa  added : 

"With  the  right  of  possession  in  the  purchas- 
ers upon  the  making  of  the  first  payment ;  and 
the  evidences  of  tiUe  to  be  held  in  escrow  until 
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the  payment  of  the  entire  cmudderatiiui,  with 
interest  •  • 

The  remainder  of  this  rec^pt  was  as 
follows: 

"Whereas  the  board  of  directors  of  the  said 
oU  and  gaa  company,  by  resolution,  duly  adopted 
August  22,  1912,  aforesaldi  authorized  and  em- 
powered its  president  and  secretary  to  dispose 
of  the  said  property  after  ratification  of  said 
resolution  by  the  holders  of  all  stock  of  said 
company:  Now,  therefore,  this  supplementary 
receipt  from  said  J.  S.  Greenlees  to  W.  P.  Graff, 
secretary,  witnesseth,  that  the  evidence  of  title 
of  the  said  Chelsea  Oil  &  Gas  Company,  and  the 
re8<rfution  aforesaid  are  delivered  to  said  J.  R. 
Greenlees,  to  be  placed  in  escrow,  in  accordance 
with  an  escrow  agreement,  to  be  duly  executed, 
on  condition  that  in  case  default  be  made  by  the 
purchasers  of  said  property  in  the  payment  of 
the  first  installment  of  the  con^deration  money 
above  mentioned,  for  a  period  of  ten  days  after 
the  same  shall  become  due,  then  all  title  and  all 
other  papers  of  said  company  shall  be  surren- 
dered and  the  agreement  of  sale  shall  terminate 
forthwith;  and  if  die  first  installment  shaU  be 
paid  and  default  be  made  in  tite  payment  ot 
either  the  second  or  third  Installments  of  said 
purchase  money  for  a  period  of  thirty  days  after 
the  same  shall  become  due,  as  aforesaid,  then 
upon  either  sneh  default  the  pnrdiasers  diall 
surrender  to  said  Chelsea  Oil  &  Gas  Company 
Immediate  possession  of  said  property,  and  Its 
said  evidence  of  title  shall  be  ddivered  to  It 
from  escrow,  and  the  amount  already  paid  to 
said  company  on  account  of  the  purchase  money 
shall  be  forfeited  as  liquidated  damages. 

*'[Signed)  J.  B.  Greenlees." 

Batiflcatlon  of  tUm  action  br  the  i^Kik' 
faoldera  was  evidenced  by  their  sending  In 
to  the  secretary  their  certtflcates  duly  assign- 
ed. The  resdndon  of  the  directors  of  Angnst 
22d  empowered  the  precedent  and  secretary 
to  sell  And  diqnse  <tf  all  the  property  to 
Greenlees  tmstee,  for  $70,000  less  2U  per 
cent  commlsdoD,  cash  or  Ita  egnlvalent  "and 
on  sndi  terms  as  to  delivery  and  payment 
as  to  the  said  iHrealdeat  and  secretary  shaU 
seem  meet.'*  As  finally  arranged,  Oke  pur- 
chasing syndicate  was  to  pay  fSCKOOO  cash 
when  the  iwc^wrtles  were  transferred,  £25,000 
in  do  days,  one  half  of  the  remainder  in  6 
months,  and  the  other  half  in  12  months, 
tor  whldi  deferred  paymente  persmal  diares 
of  the  syndicate  stotA.  were  to  be  deposited 
as  4Becntity.  Whoi  this  10  days'  tbne  men- 
tioned in  the  rec^ts  had  expired,  the  syndi- 
cate was  not  pr^red  to  pay.  In  October, 
Mr.  Greenlees  went  to  LondMi  to  close 
matters)  and  finally  socoeeded.  He  wired  the 
officers  of  tiie  Ohelsea  Company  to  meet  him 
at  Blalrsvlll^  Pa.,  one  of  its  two  places  of 
business,  and  there  a  majority  of  the  direc- 
tors met  him  and  were  advised  that  the  syn- 
dicate would  not  pay  over  any  money  until 
the  transfer  was  made  and  the  pn^rtles  put 
in  its  possession.  They  directed  him  to  turn 
over  the  Chelsea  property  and  get  the  money 


>ror  other  easss      hubs  topte  and  KSIT-NDHBEa  la  all  Ktr-Nnmbir«a  Digests  and  lodesss 


Digitized  by  Google 


800 


iSO  PACIFIC 


REPOBTBR 


(Kan. 


due  the  company.  Ttdn  was  done,  and  fonr 
Installments  of  the  purchase  price  were 
paid,  as  follows: 


October  23.  1S12  $16,000  00 

Noranber  4,  1912  ,   6,800  SS 

April  30.  ins  U.O0O  00 

4u8Urt  4,  1913  ^   MM  60 


Total  144.699  a 


On  default  of  subsequent  payments,  the 
shares  of  stock  In  the  syndicate  put  up  as 
collateral  were  delivered  to  the  secretary  and 
treasurer  of  the  Chelsea  Company, 

The  plaintiff.  M.  A.  GorriU.  brought  this 
suit  on  behalf  of  himself,  a  large  stockholder, 
and  all  the  otber  stockholders  of  the  com- 
pany similarly  situated,  to  recover  a  claimed 
balance  of  the  $70,000. 

In  tbe  first  cause  of  action  he  averred  that, 
after  the  default  of  the  payments,  Greenlees 
faded  and  refused  to  return  to  the  company 
its  leases,  thereby  damaging  the  stodtholders 
$70,000;  that  since  the  default  he  had 
made  certain  partial  payments  of  $44,690.83, 
leaving  a  balance  due  the  company  of 
$24,300.17  with  Interest 

In  the  second  cause  of  action  he  alleged 
that  Greenlees  sold  the  property  of  the  oU 
company,  but  refused  to  pay  except  $44,690.- 
83,  praying  Judgment  for  the  balance  with 
Interest  on  each  count 

The  answer  challenged  GorrlU's  legal  ca- 
pacity to  sue,  denied  his  allegations  generally, 
and  pleaded  that  the  conditions  set  forth  In 
the  two  escrow  receipts,  already  referred  to, 
were  waived  by  the  Chelsea  Company,  and 
that  Greenlees  was  authorized  and  directed 
by  the  company,  through  Its  officers,  stock- 
holders, and  agents,  to  dispose  of  its  property 
as  he  had  done. 

In  his  reply  the  plaintiff  denied-  the  de- 
fendant's allegations,  denied  the  authority  of 
Greenlees,  and  especially  denied  that  he  (Gor- 
rlll),  as  a  stockholder,  had  at  any  time  di- 
rectly, or  indirectly,  authorized  the  disposi- 
tion made  of  the  property. 

At  the  close  of  the  trial  the  court  rendered 
Judgment  for  the  defendant  The  plaintiff 
moved  for  a  new  trial,  supporting  the  motion 
by  affidavits.  This  motion  was  overruled, 
and  the  plaintiff  ai^als,  claiming  that  tbe 
court  erred  in  receiving  improper  evidence 
and  in  refusing  a  new  trial. 

[1]  The  notice  sent  out  to  the  stockholders 
was  to  the  effect  that  the  entire  holdings  had 
been  sold  for  $68,250,  of  which  30  per  cent 
had  been  paid,  one  half  the  balance  to  be  paid 
\n  6  months  and  the  other  half  in  12  months. 
In  1915,  the  plaintiff  wrote  to  the  directors 
demanding  that  they  proceed  to  collect  the 
balance  due  from  Mr.  Greenlees,  but  no  ac- 
tion was  taken. 

There  was  evidence  on  the  part  of  the 
defendant  to  the  effect  that  when  he  sent  the 
check  for  $8,899.50.  August  4,  1913,  he  did 
not  at  that  time  have  the  money  from  the 
English  people  to  cover  this  diedc«  but.  In 


foct,  advanced  It  out  of  his  own  funds ;  ttiat 
he  w^t  to  London  to  make  collection  from 
the  English  people  and  was  there  about  six 
months,  but  was  unable  to  collect  any  money; 
that  he  took  down  tbe  preferred  shares  of 
stock  which  bad  been  put  In  the  bank  as 
collateral  and  sent  them  to  the  companies 
In  their  proportionate  shares;  that  he  bad 
since  brought  suit  against  the  English  com- 
pany a^tng  jndgmoit  for  tbe  purdiase 
money. 

Several  of  the  directors  testified  as  to  the 
meeting  at  Blalrsville  and  to  their  dealings 
with  Greenlees  touching  the  sale  of  the  prop- 
erty, and  that  It  was  agreed  to  turn  over 
the  stock. 

The  pleading  and  proof  were  sufficient  on 
their  face  to  enable  the  plaintiff  to  bring  this 
action.  A.,  T.  &  S.  F.  R.  Co.  v.  Com'rs  of 
Sumner  Co.,  61  Kan.  617,  33  Pac  312 ;  Fltz- 
water  v.  Bank,  62  Kan.  163,  61  Pac.  684, 
84  Am.  St  Bep.  377;  Fry  v.  Rush,  63  Kan. 
429,  65  Pac.  701;  note,  SI  L.  B.  A.  (N.  S.)  99. 

{Z.  3]  The  chief  point  turns  on  the  effect  to 
be  given  the  meeting  or  meetings  at  Blalrs- 
ville and  what  followed.  While  It  seems  that 
a  deposition  was  taken  by  tbe  defendant  to 
show  that  a  record  of  these  meetings  was 
made,  the  deposition  was  not  offered  in  evi- 
dence. 

Ordinarily,  a  directors*  meeting  to  be  bind- 
ing must  be  a  regular  one  of  which  the  di- 
rectors have  general  notice,  or  a  special  one 
upon  due  notice  to  each.  Another  rule  quite 
well  recognized  Is  that  the  transaction  of 
corporate  business  at  a  meeting  of  tbe  di- 
rectors, or  a  quorum  thereof,  raises  the  pre- 
sumption of  due  notice  properly  given.  But 
there  is  no  need  for  niceties  here,  for  the 
evidence  Is  quite  convincing  that  there  was 
no  technical  regularity  about  the  Blalrsville 
meetings.  The  directors,  or  a  majority,  were 
present  and  assumed  to  act  for  the  Chelsea 
Company.  The  terms  of  the  escrow  receipts 
bad  already  become  Impossible  of  perform- 
ance, and  a  practical  question  presented 
Itself— whether  to  let  the  sale  fall  through 
or  direct  the  defendant  to  turn  over  the  assets 
under  the  terms  of  the  deal  he  had  effected 
wltji  the  syndicate.  He  was  directed  to 
deliver  the  property  and  get  the  proceeds. 
The  first  he  did,  and  the  second,  he  did  to 
the  extent  of  more  than  $44,000  In  addition 
to  a  large  number  of  collateral  shares  In  the 
syndicate  whose  value  does  not  ajipear.  Nei- 
ther the  plaintiff  nor  any  other  stockholder 
refused  to  accept  or  offered  to  return  any 
of  tbe  four  payments  received,  or  staggered 
at  his  right  to  retain  them. 

[4]  There  seems  to  have  been  no  Intention 
to  treat  or  hold  the  defendant  as  purchaser 
or  other  than  a  selling  agent  in  November, 
1912,  the  seal,  minute  book,  and  stock  book 
and  a  list  of  tbe  stock  certificates  were  sent 
to  St  Louis  to  a  representative  of  the  pur- 
chasing syndicate.  W.  P.  Graff  was  secretary 
and  treasure,  bat  he  delegated  his  duties 


Digitized  by  Google 


Can.)  aoBRnx  ▼. 

as  Bucta  to  bis  bro&er,  F.  M.  Graff,  wbo  at- 
tended to  the  meetings  and  represented  and 
looked  after  his  brotbw  W.  P.  Graff's  in* 
terests.  F.  M.  Graff  testified  Uiat  be  was 
given  authority  to  act  for  the  company  In 
all  the  transactions  Involved  herein : 

"The  autiiority  to  act  for  the  company  was 
given  me  repeatedly,  orally  the  same  as  other 
instmctioD  for  certain  actions.  I  paid  the  bills, 
negotiated  loans,  made  contracts  for  wl,  and 
managed  the  geanal  affairs  of  the  company.  I 
knew  that  Mr.  Greenleos  was  negotiating  a  sale 
with  an  Etaglish  syndicate.  *  *  *  Mr.  Green- 
lees  acted  as  the  agent  or  go-between  in  these 
dealings  between  the  company.  Mr.  Greenlees 
was  given  practically  full  authority  to  handle 
these  transactions.  ♦  *  ♦  While  we  realized 
that  we  were  getting  a  pretty  good  price  for 
these  properties  and  gave  him  latitude  in  the 
matter  of  handling  the  proposition.  It  was  a 
long-range  business  deal,  and  we  could  not  be  at 
his  elbow  at  every  instance,  and,  he  being  large- 
ly Interested,  we  allowed  him  to  handle  the 
matter  pretty  much  as  the  case  developed.  I  do 
not  know  if  there  was  ever  any  written  author- 
ity for  him  to  act. 

"Under  the  agreement,  all  understandings  be- 
tween the  Chelsea  Oil  &  Gas  Company  and  Mr. 
Greenlees,  there  was  nothing  in  this  understand- 
ing to  the  effect  that  the  company  or  stockhold- 
ers were  to  receive  anytbiag  until  Mr.  Greenlees 
received  hte  payment  from  the  two  Engli^  com- 
panies." 

He  further  testified  that  all  the  certificates 
were  forwarded  to  the  St  Loui3  agent  of 
the  syndicate,  Mr.  Angert,  "and  the  company 
automatically  dissolved,"  and  after  that  he 
acted  as  agent  or  representative  of  the  former 
stockholders.  To  him  were  transmitted  the 
payments  whlch-he  distributed  to  the  stock- 
holders, and  to  him,  also,  were  sent  the  collat- 
eral syndicate  shares  for  the  benefit  of  the 
stockholders. 

A  corporation  Is,  after  all,  but  a  buman 
concern,  and,  like  natural  persons.  Is  often 
hound  by  conduct  which  has  not  followed  the 
beaten  path  of  technical  formality.    If  the  j 
governing  body,  the.  directors,  act  for  the  | 
corporation,  the  result  must  be  governed,  not  < 
by  the  degree  of  formality  observed,  but  by  j 
the  practical  and  legal  effect  of  such  action.  I 
The  Chelsea  Company  had  concluded  to  sell ! 
out  Its  entire  stock  and  assets  and  cease  I 
business  as  a  going  concern.    It  did  so,  all  I 
the  Btockfaolders  sending  in  their  certificates  | 
to  the  end  that  this  scheme  could  be  car- 1 
rled  out   The  defendant  had  been  employed  j 
to  effect  the  sale,  and  tbe  stock  and  asripts  ] 
were  turned  over  to  him  for  delivery.  Tbe 
books,  records,  and  seal  were,  like  tbe  stock  | 
and  assets,  turned  over  to  tbe  purchasing 
syndicate,  or  Its  agent   When  it  was  found 
that  the  sale,  indicated  by  the  wording  of 
the  escrow  receipts,  could  not  be  consum- 
mated, but  that  a  sale  could  be  made  by  turn- 
ing over  the  property  to  the  purchaser,  the 
Ohelsea  Oil  &  Gas  Company  had  practically 
ceased  to  do  bostnesa.  Tvoa,  it  had  not  dls- 
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solved  and  was  stOl  subject  to  reJnTenatloa 
as  a  bnslDess  entoriHlae;  tmt,  as  a  matter 
of  fact,  it  regarded  Itself  as  havlr^  accom- 
plished Its  mission  by  having  sold  Its  entire 
stQ<^  and  assets  at  what  the  acBng  secretary 
and  treasurer  testified  was  deemed  a  pretty 
good  price.  When  Cbe  word  eame  to  the 
directtmi  from  Mr.  Greenlees  on  his  return 
from  London  ttat  the  sale  could  not  go 
through  anless  the  pnnierty  could  be  de- 
livered to  the  pnrchaaer,  a  meeting  could 
have  been  noticed  and  called  so  that  the  en- 
tire board  of  directors  could  have  had  an 
opportunity  to  meet;  bat,  Instead,  a  majority 
who  did  me^  directed  tbe  property  to  be 
delivered  and  the  purchase  price  to  be  col- 
lected, and  tbe  acting  secretai^  Ahd  treas- 
urer who  had  been  and  still  cmtlnued  to  be 
active  In  looking  after  the  affairs  of  the 
concern  carried  out  these  Instructions.  Those 
absent  did  not  complain  or  find  any  fiiult 
with  what  tbe  majority  ^d,  and  were  very 
likely  satisfied  therewith.  There  is  nothing 
to  indicate  that  anything  could  have  been 
received  had  not  the  directions  been  followed 
to  deliver  the  property  to  tbe  syndicate.  Nor 
Is  there  anything  to  indicate,  or  any  claim 
made,  that  any  one  acted  In  bad  faith,  or 
that  there  was  any  attempt  to  wrong  or  over- 
reach any  stockholder,  or  that  any  audi 
result  occurred.  A  majority  of  the  directors 
had  already  acted  and  w&e  not  In  cmdlttoc 
to  bring  suit  against  a  man  whom  they  re- 
garded as  an  agent  of  tbe  company,  and 
not  08  a  purchaser;  and  those  who  had  not 
acted  had  no  fault  to  find  and  no  suit  to 
bring,  and  so  it  came  about  that  tlie  plaintiff, 
as  the  only  one  of  the  entire  board  of  direc- 
tors and  stockholders,  felt  that  the  defendant 
should  be  held  liable  under  bis  escrow  re- 
ceipts for  the  balance  which  remained  un- 
paid by  the  purchasing  syndicate. 

His  chief  reliance  is  on  the  proposition  that 
the  Blalrsvllle  meeting  or  meetings  were 
not  binding  on  the  corporation,  and  therefore 
not  binding  on  the  stockholders,  because  not 
regular  and  because  not  properly  noticed. 
No  case  has  been  cited  or  found  that  fits  the 
facts  here  presented,  but  cases  have  arisen 
in  which  the  absence  of  formality  and  failure 
to  follow  the  ordinary  rules  of  technicality 
by  corporations  did  not  relieve  them  from 
llabtlfty.  In  National  Bank  v.  Shumway. 
40  Kan.  224.  30  Pac.  411,  It  appears  that 
three  of  the  directors  of  the  plaintiff  bank 
were  nonresidents.  One  had  sold  his  stock 
and  had  bad  nothing  to  do  with  the  bank 
for  several  years.  Another  was  a  traveling 
man,  his  whereabouts  unknown.  The  third 
lived  In  another  state,  and  was  Inaccessible 
for  Immediate  notice.  The  remaining  di- 
rectors, being  a  quorum,  called  a  meeting  and 
passed  resolntlons  authorizing  an  assignment 
for  the  benefit  of  creditors.  Afterwards  two 
of  the  absent  directors  recognized  the  assign- 
meat,  and  It  was  said: 
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"Under  all  the  drcnmBtances,  the  deed  of 
asstgnment  cannot  b«  dedared  to  be  wholly 
Toid."   StI.  1. 

In  O.  V.  B.  Mln.  Co.  v.  First  Nat  Bank, 
86  Fed.  23.  86  G.  C.  A.  633,  syl.  1,  the  Ninth 
Circuit  Gourt  of  A];^>eal8  dedded: 

"Where  the  baslDess  of  a  corporation  haa 
habitoally  hten  transacted  in  an  irregular  man- 
ner, without  obBervinc  the  formalities  legally 
required  to  bind  it,  with  the  knowledge  and  ac- 
quiescence of  its  stockholders,  and  it  has  in  eucb 
manner  made  contracts  and  incurred  obliga- 
tions, the  strict  rules  of  law,  however  well  set- 
tled, limitliiv  the  mode  of  exerdaing  the  pow- 
ers of  corporations  by  their  officers,  are  not 
applicable  to  such  contracts,  as  against  third 
parties  who  have  dealt  with  the  corporation  in 
good  faith,  and  with  knowledge  of  its  manner  of 
dd^g  bnstnea." 

From  the  uameroDS  authorities  quoted  In 
this  decision,  we  quote  a  sentence  from  each 
of  two: 

"In  the  United  States,  nothing  more  is  reqnl- 
Bite  than  to  show  the  anthority  of  the  agent  to 
contract  That  authority  may  be  conferred  by 
tiie  corporation  at  a  regular  meeting  of  the 
directors,  or  by  their  separate  assent,  or  by  any 
other  mode  of  their  doing  such  acts."  C^wl^ 
T.  Mining  Co.,  6S  Cid.  273,  276 ;  95  Fed.  80,  86 
O.  O.  A.  683. 

"It  fa  not  necessary  that  the  aathority  [to 
make  a  mwtgage]  shoold  be  given  1^  a  formal 
vote.  Such  an  act  by  the  pr^d^t  and  general 
manager  of  the  bnsineas  of  the  corporation, 
with  the  knowledge  and  concurrence  of  the  di- 
rectors, or  with  their  subsequent  and  long^ 
continued  acqoiescence,  may  properly  be  regard- 
ed as  the  act  of  the  corporation.  Authority  in 
the  agent  of  a  c(wporati<»i  may  be  Inferred  from 
the  conduct  of  fta  officers,  or  from  their  knowl- 
edge and  neglect  to  make  objectloas,  as  well  as 
in  the  case  of  individuals."  Sherman  v.  E^tch, 
98  Mass.  69,  64  ;  96  Fed.  31,  36  C.  C.  A.  633. 

Cook  on  Corporations  (7tb  Ed.)  Tol.  8,  | 
713a,  states  the  rule  thus,  wltti  dtatloiu  of 
nnmerooft  authorities: 

"^nw  law  is  Inclined  to  tolerate  more  freedom 
in  the  notice  and  in  the  calling  and  holding  of 
directors'  meetings,  inasmuch  as  the  meetings 
.are  more  frequent,  the  absences  more  common, 
the  acts  less  fundamental,  and  ratification  by 
acting  on  the  contracts  more  certain  and  easy. 
Acqoiescence  in  the  action  of  a  board,  ereo  if 
not  legally  convened,  has  frequently  hota  'held 
Buffictuit  to  lefl»lli»  sndi  aetUHU  Thus  where 
there  are  three  directors  and  one  of  them  Is  a 
nonresident,  a  pledge  of  bonds  authorized  at  a 
directors'  meeting,  of  which  the  nonresident 
director  has  no  notice,  is  nevertheless  valid 
where  for  two  years  the  corporation  haa  not 
complained.  A  preference  given  by  a  meeting 
of  the  board  of  directors  at  which  a  quorum  is 
present,  notice  of  which  was  not  given  to  the 
other  directors,  may  be  valid  if  no  offieor  or 
stockholder  thereafter  objected  to  the  sune^ 
*  *  *  Where  five  or  eight  members  of  the 
board  of  an  insolvent  company  meet  and  au- 
thorize the  sale  of  certain  pergonal  proi>erty. 


and  such  sale  Is  carried  out,  other  creditors  can- 
not raise  objection  that  no  notice  was  given  to 
the  remaining  three  members  of  the  board." 

[E]  Under  all  the  drcumstances,  the  cor^ 
poraUon  itself  could  not  maintain  this  action 
on  account  of  Its  own  acts  and  acquiescence 
and  those  of  its  directors.  The  plaintiff,  being 
a  stockholder  and  bound  by  the  action  of  the 
corporation  and  Its  dealings  with  the  de- 
fendant, cannot  on  his  own  account  (^aoge 
the  relation  of  the  defendant  from  that  of 
selling  agent  to  that  of  purdiaser  and  hold 
him  liable  for  the  unpaid  balance  due  from 
the  purchasing  syndicate. 

[t]  Certain  things  were  permitted  to  be 
testified  to  orally  over  objection  because  said 
to  be  in  writing.  Tlie  record  or  document 
itself  was  the  best  evidence.  This  had  to 
do  with  certain  cables,  tel^ama,  and  actions 
of  the  directors'  meetings;  but  as  the  trial 
was  before  the  court  without  a  jury,  it  is 
to  be  presumed  that  no  improper  evidence 
was  permitted  to  materially  affect  the  result 
McCready  v.  Crane,  74  Kan.  710,  88  Paa  748 ; 
Kimball  V.  Edwards,  91  Kan.  286.  1S7  Pac 
948;  Sipe  v.  Slpe,  102  Kan.  T42,  173  Pac.  18. 
L.  B,  A.  1918E;  1029. 

[7]  The  motion  tot  a  new  trial  and  the 
affidavits  In  sunxHt  therefor  failed  to  ahow 
sudi  accident,  surprise  and  dlllgenoa  aa  te- 
quired  the  granting  of  a  new  triaL 

There  waa  evidence  to  sustain  the  Judg- 
ment, and,  no  material  errOr  appearing  andi 
Judgment  is  affirmed. 

All  the  JDStioes  ooncnirliis. 


OM  Kan.  TOO 

STATB  ex  reL  BKOWN  v. 

(No.  21763.) 

(Supreme  Court  of  Kansas.    May  10,  1910.) 

(StfOahut  H  l»«  Oonrt,) 

1.  BA8TABD8  4s»71  —  RmTSU.  OF  IiTsnnc- 
TIOHB— AUBX— RSABOHABLB  DOUBT. 

On  the  facts  stated  in  the  o^Um,  M4,  in 
a  bastardy  proceeding,  It  was  not  error  to  re- 
fuse InstructionB  that  the  period  of  gestation 
Is  280  days;  that  the  intercourse  must  have  oc- 
curred on  a  certain  date;  that,  if  defendant  had 
shown  by  a  preponderance  of  the  evidence  be 
was  somewhere  else  on  the  date  fixed  by  the 
relatrix,  then  the  verdict  must  be  in  his  favor ; 
that,  if  the  Jury  should  find  the  evidence  equal- 
ly balanced  upcm  the  question  as  to  whether  he 
was  the  father  of  tiie  child,  Oiey  should  find  in 
his  favor. 

2.  Bastabds  ^»S2— nxomoft  Morrra— Bvx- 

DBNOX. 

The  record  falls  to  sustain  the. contention 
that  defendant  was  dmled  an  opportunity  to 
show  an  ulterior  motive  actuating  the  relatrix 
in  charging  him  with  being  the  tktiier  of  Jier 

chUd. 
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3.  Bastabob  <^369,  fll2— iHSTKUcnoN  — Re- 
SEHBUifcn  —  Beuabes  or  Oounsel  iob 
Statx. 

In  a-  bastardy  proceeding  where  the  child  was 
montiis  old  at  the  time  of  the  trial,  held 
(followiog  State  ex  rel.  v.  Browning,  96  Kan. 
540,  152  Paa  672),  that  there  was  no  error  in 
refusing  an  instruction  that  the  appearance  and 
resemblance  <rf  the  child  to  the  defendant  should 
not  be  considered  In  determining  its  paternity; 
and,  farther,  that  defendant  was  not  prejndic- 
«d  by  failure  to  sustain  an  objectton  to  certain 
remarks  made  by  counsel  for  the  state  in  the 
dosiag  argument,  with  respect  to  the  resem- 
hlance  between  the  diild  and  defendant. 

4.  BA8TABD8  «3>92— HiNOB  ZMVBHDAH3H-AP- 
POINTHKNT  or  QUABDXAH  AO  liZIKH. 

The  defendant  in  a  bastardy  proceeding, 
who  was  under  17  yeara  of  age  at  Uie  time  of 
the  trial,  made  no  request  for  the  appointment 
of  a  guardian  ad  litem.  He  was  represented  by 
able  counsel  and  his  parents  who  were  present 
in  court  HtiS,  that  the  record  discloses  no  er- 
ror in  tailini  to  appoint  a  guardian  ad  litem. 

R  IWTAlfTB  i5— '1  STATUTB— BiTTODIMO  PB- 
BIOD  or  MiNOBITT— EmoT. 
Chapter  181,  Laws  1917,  "extending  the 
period  of  minority  in  males  and  females  to 
twenty-one  years,"  did  not  change  the  status 
of  one  who  had  already  reached  the  age  of  ma- 
jority under  the  former  law.  Smith  t.  Smith 
et  aL,  104  Kan.  — ^  180  Pw.  231. 

Appeal  from  District  Conrt;  Donglas 
County. 

Proceeding  by  the  State  of  Kansas,  on  the 
relation  of  Cecil  Brown,  against  Paul  Lyons. 
From  ■  judgment  adjudging  defendant  to 
bare  custody  of  a  minor  child  and  requiring 
talm  to  give  tx>nd  for  payment  toward  its 
support,  be  appeals.  Affirmed. 

Ord  CllDgman,  of  Lawrence,  and  Fred  Rob- 
ertson, of  Kansas  City,  for  appellant. 

R.  3.  Hopkins,  Atty.  Gen.,  and  J.  B.  WU- 
son,  of  Lawrence^  for  appellee. 

PO&TER,  J.  In  this  proceeding  the  ap- 
pelant was  adjndged  to  be  the  father  of  a 
bastard  child  and  reQulred  to  give  bond  for 
the  payment  of  $1,200  towards  the  infant's 
support. 

On  July  29, 1917,  when  the  child  was  born, 
Ihe  mother,  Cecil  Brown,  was  19  years  old 
and  unmarried.  She  was  a  high  school 
graduate  and  had  attended  Kansas  Univer- 
sity two  years.  On  August  7, 1917,  she  swore 
to  the  complaint  charging  appellant,  Paul 
Lyons,  a  boy  16  years  old  and  still  In  high 
school,  with  being  the  father  of  her  child. 
When  the  trial  occurred  on  November  16, 
1917,  the  complaining  witness  lacked  but  a 
few  days  of  being  20  years  old;  she  Is  said 
to  be  of  prepossessing  appearance,  and  from 
her  testimony  tt  Is  apparent  she  is  of  more 
than  ordinary  intelligence  and  education. 
Aside  from  the  disparity  in  her  age  and  that 


of  the  appdluit,  and  the  Cut  tliat  she  ad- 
mitted upon  the  trial  to  having  bad  Intei^ 
course  wltb  another  perstn,  a  brother  of  the 
appellant  (whether  youngra  ttian  be  does  not 
appear)*  the  case  presenti  no  nnnanal  fea- 
tures, and  depends  for  tbe  most  part  upon 
quesOons  of  fact  whidi  have  been  found  by  a 
jury.  We  must  assume  that  tbe  unusual  fea- 
tures to  which  we  have  referred  were  fully 
considOTed  tbe  jury  in  determining  the 
tnitbfulDees  of  tbe  story  told  by  tbe  com- 
plaining witness,  and  that  tbe  judge  of  tbe 
trial  court,  wbo  saw  and  beard  tbe  witness- 
es on  both  ddes,  gave  due  wet|^  to  all  tbe 
facts  and  circumstances  of  the  case,  in  refus- 
ing appellant  a  new  trial.  Tbe  purpose  of 
the  proceeding  is  to  provide  support  for  the 
child.  The  law  and  the  courts  are  not  con- 
cerned Willi  the  question  as  to  which  of  the 
parents  was  seduced.  Tbe  conflict  hi  the  evi- 
dence has  been  determined  by  tbe  jury  and 
tbe  court,  and.  unless  the  appellant  shows 
error  in  the  proceedings,  the  judgment  must 
be  affirmed. 

[1]  Miss  Brown  testified  that  tbe  inter- 
course, which  resulted  in  the  birth  of  the 
(dilld,  occurred  about  8  or  0  o'clock  on  a  Sun- 
day ni^t  In  the  latter  part  of  October,  1916, 
on  the  roadside  about  a  half  mile  west  of  No. 
6  schoolhouse,  and  that  neither  She  nor  her 
parents  were  aware  of  her  condition  until 
her  confinement.  It  was  shown  by  her  tes- 
timony and  that  of  the  attending  physician 
that  the  child  was  fully  developed.  At  the 
preliminary  examination  Miss  Brown  testi- 
fied that  tbe  second  intercourse  with  the  boy 
occurred  In  the  stone  quarry  west  of  the  uni- 
versity some  time  In  the  winter,  and  she 
thought  in  the  month  of  January.  1017 ;  that 
it  occurred  about  4  o'clock  Ui  the  afternoon 
on  her  way  home  from  the  university.  At 
the  trial  she  testified  to  having  Intercourse 
with  him  more  than  once  In  October  and  No- 
vember, 1916.  She  lived  half  a  mile  from  ap- 
pellant's home;  she  had  known  him  and  the 
family  about  seven  yeara  While  there  was 
testimony  from  herself  and  her  parents  that 
Paul  Lyons  came  to  her  home  and  took  her 
out  riding  on  two  occasions  in  the  fall  of 
1916,  the  evidence  does  not  show  that  the 
two  were  often  in  company,  or  appeared  to- 
gether In  social  gatherings.  She  admitted  on 
cross-examination  that  she  had  never  spoken 
to  him  about  marriage. 

The  appellant  did  not  testify.  A  number 
of  witnesses  called  In  his  bdialf  testified  that 
on  each  of  the  five  Sunday  evenings  In  Octo- 
ber, 1916,  he  attended  a  series  of  lectures 
given  at  a  church  in  Lawrence,  which  began 
at  7:30  and  lasted  until  9  o'clock,  and  that 
he  was  present  all  the  time  during  each  ISC' 
ture. 

Complaint  Is  made  of  the  refusal  to  give 
eight  instructions  requested.  Most  of  tbese 
were  quite  fully  covered  by  the  instructions 
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^Ten.  The  court  refused  to  giye  an  Instmc- 
tion  that  the  standard  period  of  gestation  Is 
40  weeks  or  280  days.  In  State  v.  Stout,  101 
Kan.  600,  168  Pac.  853.  It  was  held  that  an 
Instruction  In  respect  to  this  matter  might 
have  been  Kiven,  but  that  It  was  not  error 
to  refuse  It.  The  instruction  as  requested  in 
this  case  would  have  been  contrary  to  the 
only  medical  testimony  offered,  which  was 
that  of  the  attending  physician,  who  testified 
that  the  period  varies  from  270  to  290  days. 
Besides,  if  the  court  had  givm  a  proper  in- 
structlOD  on  the  subject.  It  would  not  have 
told  the  Jury  anything  they  did  not  already 
know.  We  think  the  court  was  right  In  re- 
fusing to  instruct  that  the  Intercourse  which 
resulted  in  the  birth  must  have  occurred  on 
October  22,  1916.  The  state's  testimony  was 
that  the  Intercourse  occurred  some  time  in 
the  latter  part  of  October  on  a  Sunday  eve- 
ning, while  the  witness  stated  that  she 
thought  it  was  probably  October  22d.  Her 
entire  testimony  with  respect  to  her  rela- 
tions with  tbe  appellant  was  properly  left  to 
the  Jury;  and  It  was  likewise  for  the  jury 
to  consider  any  conflict  shown  between  her 
testimony  at  the  trial  and  that  given  by  her 
at  the  preliminary  bearing.  For  the  same 
reason,  an  lostructloa  to  the  effect  that.  If 
ai^llant  bad  shown  by  a  preponderance  of 
the  evidence  he  was  at  another  place  upon 
the  date  fixed  by  the  relatrlx,  then  the  ver- 
dict must  be  in  his  favor,  was  properly  re- 
fused. In  the  Stout  Case,  supra,  the  same 
defense  was  relied  upon,  and  It-  was  held 
that,  while  an  instruction  upon  the  evidence 
respecting  an  alibi  would  not  have  been  im- 
proper, It  was  not  error  to  refuse  to  single 
out  that  feature  of  the  defense.  Besides,  the 
Instruction  asked  tor  by  appellant  in  this 
case  was  too  broad. 

Instmctlon  No.  6,  to  the  effect  that.  If  the 
jury  should  find  the  evidence  equally  bal- 
anced upon  the  question  as  to  whether  the 
appellant  was  the  father  of  the  child,  they 
should  find  In  his  favor,  was  rightly  refused. 
The  court  gave  the  usual  Instructions  with 
respect  to  the  burden  of  proof,  the  prepon- 
derance of  evidence,  and  the  duty  of  tbe  jury 
In  weighing  and  giving  effect  to  the  testimony 
of  e&cb  witness. 

[2]  The  record  does  not  sustain  the  con- 
tention that  appellant  was  denied  an  oppor- 
tunity to  show  an  ulterior  motive  actuating 
tbe  relatrix  in  having  him  arrested  and 
charging  him  with  being  the  father  of  her 
child.  On  cross-examination  Miss  Brown 
testified  that  she  knew  the  father  of  Paul 
Lyons,  and  knew  that  Mr.  Lyons  had  been 
farming  and  seUiag  engines.  The  court  sus- 
tained objections  to  the  tollowlng  questions: 

*'Yefl,  and  you  have  known  all  that  time  that 
he  was  the  holder  of  conBiderable  real  estate, 
haven't  yon,  in  this  oeigfaborbood? 

"Yon  knew  and  had  in  mind,  when  you 
brought  this  case,  that  Mr.  Lyons  was  a  man 
with  a  grtat  deal  of  propwty,  isn't  that  ttmT* 


Counsd  then  offered  to  show  by  cross-ex- 
amination Uiat  the  motive  which  actuated 
her  in  making  the  charge  was  to  obtain  a 
large  sum  of  money  from  appellant's  father. 
Tbe  offer  was  made  In  writing,  and  the  court 
ruled  ttiat  appellant  might  make  the  showing 
by  any  competent  testimony.  Tbe  appellant 
seems  to  have  stood  upon  the  ruling  and  to 
have  abandoned  any  further  effort  to  show 
what  property  Mr.  Lyons  owned,  or  any  oth- 
er circumstance  tending  to  prove  an  ulterior 
motive  on  the  part  of  the  relatrix.  The  tes- 
timony produced  by  the  state  showed  that 
the  relatrix  had  lived  with  her  parents  for 
about,  seven  years  within  a  half  mile  of  the 
home  of  appellant's  father,  and  she  had  ad- 
mitted that  she  knew  the  boy's  father  and 
the  business  he  was  engaged  in.  We  find  no 
error  In  the  ruling. 

[S]  When  Mlas  Brown  was  on  the  witness 
stand,  she  held  the  child  in  her  arms.  It 
was  in  the  courtroom  during  the  trial.  It 
was  not  formally  offered  In  evidence,  but  In 
her  testimony  she  said  it  was  tbe  dblld  whose 
paternity  was  In  question.  In  his  dosing  ar- 
gument the  county  attorney  called  tbe  Jury's 
attention  to  the  resemblance  between  tbe 
child  and  the  appellant,  requesting  them  to 
look  at  both  and  to  see  if  there  was  not 
some  resemblance.  Counsel  objected  and 
asked  the  court  to  rule  upon  the  objection. 
The  court  stated  that  the  testimony  was  be- 
ing taken  down  and  that  It  was  the  custom 
of  the  court  to  rule  on  objections  of  that  na- 
ture in  an  application  for  a  new  trial  and  to 
permit  counsel  to  take  the  risk  of  making 
statements  outside  the  record.  Tbe  county 
attorney  then  repeated  his  statements  and 
again  called  the  jury's  attention  to  the  re- 
semblance between  the  child  and  tbe  appel- 
lant It  la  claimed  tbe  action  of  tbe  county 
attorney  was  misconduct  which  should  re- 
verse the  case,  and,  further,  that  the  court 
erred  in  refusing  to  give  an  instruction  in 
substance  that  different  persons  with  equal 
opportunities  for  observation  vriU  arrive  at 
different  conclusions  as  to  whether  an  in- 
fant bears  a  resemblance  to  another  said  to 
be  Its  parent,  and  that  the  features  of  a  child 
less  than  four  months  of  age  are  so  Imma- 
ture and  undeveloped  as  to  be  unreliable  In 
determining  its  parentage;  and  also  in  re> 
fusing  to  Instruct  as  follows: 

"Tbe  infant  involved  In  thia  case  has  not  be«i 
introduced  in  evidence,  and  Ita  appearance,  if 
you  have  observed  It,  should  not  be  conaidered 
by  you  Id  any  manner  for  the  purpose  Of  detN<- 
mlnisg  its  paternity." 

The  cblld  was  ?^  months  old  at  tbe  time 
of  the  trial.  The  giving  or  refusing  of  tbe 
instruction  was  within  the  sound  discretion 
of  the  trial  court  It  was  said  In  State  ex 
rel.  V.  Browning,  96  Kan.  MO,  1G2  Pac.  672: 

"An  exercise  of  the  trial  court's  discretion 
can  seldom  be  reviewed  on  appeal,  and,  should 
tbe  eridoice  afforded  l^r  an  exhibition  bo  weak 
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or  inconcIudTe  or  worthless,  the  presamptioQ  on 
appeal  would  be  that  the  jar;  fave  it  so  more 
w<^ht  than  it  was  entitled  to  recdve."  Sft 

The  court  in  considering  the  motion  for  a 
new  trial  has  reviewed  the  remarks  of  coun- 
sel for  the  state  In  the  closing  argument,  and 
the  presumption  must  he  that  the  court  be- 
lieved the  appellant  was  not  prejudiced  by 
what  occurred. 

[4]  The  failure  to  appoint  a  guardian  ad 
litem  for  the  appellant  Is  urged  as  reversible 
error.  In  the  Stout  Case,  supra,  where  the 
defendant  was  an  infant,  the  court  appoint- 
ed a  guardian  ad  litem  after  the  Jury  had 
been  impaneled ;  and  it  was  held  that  the 
appointment  was  in  ample  time  to  protect 
his  rights.  There  was  no  request  for  the  ap- 
pointment of  a  guardian  in  this  case,  al- 
though it  was  apparent  that  the  appellant 
was  an  infant.  The  failure  to  appoint  was 
not  such  error  as  would  Justify  a  reversal. 
It  is  not  denied  that  the  parents  of  the  ap- 
pellant were  present  in  court  during  the  trial, 
eat  by  his  side,  and  furnished  htm  all  the  aid 
and  assistance  that  a  gnardian  ad  litem 
could  have  fnrnished.  He  was  ably  repre- 
sented by  counsel  who  seem  to  have  taken 
every  step  necessary  to  protect  hla  rights. 

[$]  It  is  insisted  that  under  chapter  1S4, 
Laws  of  1917,  extending  the  period  of  wom- 
en's minority  to  21  years,  the  relatriz  was  a 
minor  when  the  case  was  tried,  and  com- 
plaint is  made  that  no  guardian  ad  Ut^  was 
appointed  for  her.  The  record,  however, 
shows  she  must  have  been  18  in  November, 
1916^  and  the  act  of  the  Legislature  of  1917 
does  not  purport  to  affect,  and  clearly  It  was 
not  the  intention  to  change,  the  status  of  one 
who  had  already  reached  the  age  of  majority 
under  the  former  law.  Smith  t.  Smith  et  aL, 
104  Kan.  — ,  180  Pac.  231. 

The  Judgment  Is  affirmed. 

All  the  Jnsticea  ooncurrinc. 


COUOHLIN  T.  LATTON.   (No.  22097.) 
(Supreme  Court  of  Kansas.  Vaj  10, 1010.) 

(SvUabut  hp  the  Court.) 

1.  Municipal    Cobfobationb    ^>706(8)  — 
Tbiai.  «s>260(8)— Injubt  noH  Autouobilk 

—RBUTIVB  DUTXU  of  PABTIBft— IHSTBUO- 

Tzons. 

In  an  action  by  a  pedestrian  on  aceosnt  of 

having  been  ran  into  by  an  automobile,  It  is 
held  that  do  error  was  committed  in  the  giving 
and  refusal  of  instractions  rtvardiog  the  rela- 
tive duties  of  the  parties. 

2.  Municipal  Cobporations  «ss>70ew>— Au- 

TOHOBILB  COLUBION  — FlNDINOS— C0N8IS- 
IBHCT. 

la  Boeb  a  case  a  finding  that  the  defendant 
could  have  seen  tiie  plaintiff  at  a  distance  of 


IS  feet,  when  In  fact  (as  he  testified)  he  did  not 
sec  ber  until  bis  car  was  within  8  feet  of  her, 
implying  negligence  In  falling  to  keep  a  suffi- 
cient outlook,  can  be  reconciled  with  a  finding 
tfaat  he  was  not  driving  his  car  in  a  negligent 
maoDpr,  by  interpreting  the  latter  as  meaning 
that  there  was  nothing  wrong  with  the  actual 
operation  of  the  car— the  keeinng  of  an  ootlook 
not  being  regarded  as  a  part  of  tite  driving. 

Appeal  from  Dlatilct  Court,  Cloud  County. 

Action  by  Belva  Gou^lin  against  Fred 
Laj-ton.  Judgment  for  defoidant,  and  plain- 
tlCf  appeals.  Affirmed. 

Pulsifer,  Hunt  A  Short,  of  Concordia,  for 
appellant. 

M.  V.  B.  Tan  De  Mark  and  A.  M.  Frendi, 
both  of  Concordia,  for  s^^iellee. 

MJLSON,  J.  Belra  Gouf^lin  was  injured 
while  crossing  a  street  by  being  run  Into  by 
an  automobile  driven  by  Fred  Layton.  She 
brought  an  action  against  him,  and  appeals 
from  a  Judgment  upon  a  verdict  In  his  fa- 
vor. 

The  defendant  was  driving  west  on  the 
north  side  of  the  street'.  He  turned  out  to 
avoid  a  car,  which  was  parked  at  the  curb  Just 
ahead  of  bira,  passing  atraut  4  feet  south  of  It 
The  plaintiff  started  to  cross  the  street  from 
north  to  south  a  little  west  of  the  standing 
car.  The  Jury  found  tliat  the  defendant's 
car  was  running  at  the  rate  ctf  6  miles  an 
hour. 

[1]  1.  The  petition  charged  negligence  in 
nmning  at  too  high  a  speed,  without  look- 
ing ahead  and  without  giving  a  warning  of 
his  approach.  Complaint  Is  made  of  the  re- 
fusal of  an  instruction  asked  by  the  plain- 
tiff to  the  effect  that,  even  if  the  speed  of 
the  car  was  lawful  and  reasonable,  the  de- 
fendant might  be  held  liable  on  the  ground 
that  the  Injury  was  due  to  )aia  negligoice  In 
failing  to  keep  a  sufficient  ontiook.  The 
correctness  of  the  instruction  is  conceded, 
but  the  defendant  asserts  that  the  same  prop- 
<ffiltion  was  included  in  tiie  general  charge- 
In  one  Instruction,  the  purpose  of  which  was 
to  Inform  the  jury  that  negligence  in  general 
consists  of  the  failure  to  confbrm  to  ttie 
standard  of  reasonably  prod^t  prntma  un- 
der like  circumstances,  negl^oice  on  the  part 
of  the  defoidant  waa  twice  referred  to  as 
"in  driving  his  autamoblle."  This,  perliaps, 
had  wme  tendency  to  suggest  to  the  Jury 
that  the  only  negUgmce  charged  against  him 
was  in  driving  too  rapidly.  But  in  oflier 
paragraphs  It  was  stated  specifically  that  it 
was  the  duty  of  a  driver  of  an  automobile 
"to  ke^  a  lookout  to  avoid  injury  to  others 
using  a  street";  that,  though  if)  should  be 
found  timt  the  defendant  was  driving  at  a 
low  rate  of  aqiieed,  "still  lie  was  bound  to 
use  due  and  ordinary  care  to  avoid  col- 
lisions or  to  avoid  injury  to  others,"  failure 
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to  do  whldi  would  render  him  liable,  In  the 
absence  of  contributory  negligence;  that.  If 
the  defendant  ought  to  hare  realized  that 
the  plaintiff  was  getting  Into  a  dangerous 
position  in  front  of  his  machine,  then  be 
was  required  .to  exercise  Increased  exer- 
tlon  to  avoid  collision  with  her;  and  that  a 
person  ndng  a  street,  either  on  foot  or  driv- 
ing a  car,  la  required  to  look  ahead,  and  is 
presumed  to  hare  seen  whatever  would  be 
perceived  through  a  proper  lookout.  We  re- 
gard these  Instructions  as  sufficiently  cover- 
ing the  ground  of  that  requested.  It  is  ar- 
gued that  the  Jury,  in  considering  the  charge 
as  a  whole,  would  naturally  think  the  In- 
stractlon  that  It  is  the  duty  of  a  driver  of 
an  automobile  to  keep  a  lookout  meant  that 
such  obligation  arose  only  when  he  was 
driving  fast.  W6  think  the  likelihood  of 
that  interpretatton  liavlng  been  adopted  is 
too  remote  to  afford  a  basis  for  setting  aside 
the  verdict. 

Gomidaint  is  made  also  of  the  x«Caaal  to 
give  an  Instruction  reading: 

"Independent  of  any  statute.  It  is  negligence 
•s  a  matter  of  law  to  drive  an  antomobile  at 
such  speed  tliat  it  cannot  be  stopped  within  the 
distance  that  objects  can  be  seen  ahead  of  you." 

Such  an  Instruction  is  appropriate  where 
the  range  of  vision  is  limited  by  darkness  or 
fog.  Fisher  v.  O'Brien,  99  Kan.  621,  1S2  Pac. 
317,  L.  R.  A.  1917F,  610.  The  plaintiff  con- 
tends that  It  was  applicable  here,  because  the 
standing  car  prevented  the  defendant  from 
se^g  a  person  west  of  it  who  might  have 
started  to  cross  the  street  from  the  north 
side,  until  such  person  bad  passed  the  car, 
or  the  defendant  was  nearly  abreast  of  IL 
We  do  not  regard  the  rule  Invoked  as  perti- 
nent to  the  situation  presented. 

The  plaintiff  asked  an  Instruction  that — 

(1)  "A  traveler  on  foot  la  not  necessarily  neg- 
ligent because  he  starts  to  cross  a  street  with- 
out first  looking  or  listening  to  ascertain  wheth- 
er an  automobile  is  approacbing ;"  and  (2) 
"sudi  a  traveler  has  a  right  to  assume  that  oth- 
er persons  using  the  street  with  him  will  exer- 
idae  a  proper  degree  of  care." 

The  court  gave  an  instructtou  which  omit- 
ted the  second  sentence  quoted,  and  added  to 
the  first  the  words: 

"Whether  he  should  do  so  or  not  dei>eDd8  upon 
the  drcumstances  and  condltioos  of  the  par- 
ticular act  In  qaesdoa,  and  la  to  be  determined 
by  the  Joiy  In  this  case  frwn  the  evidence 
herein." 

In  this  we  find  ho  error.  The  Instruction 
OS  given  correctly  indicates  that  the  failure 
to  look  for  approaching  vehicles  before  at- 
tempting to  cross  a  street  may  sometimes  be 
negligent  and  sometimes  not,  according  to 
the  circumstances,  and  that  in  the  present 
case  whether  the  exercise  of  due  care  called 
for  SQCh  a  precaution  was  a  question  of  fact 
for  Uie  Jury.   It  was  not  neceasary  for  the 


court  to  say  that  tbB  plaintiff  had  a  right  to 
assume  that  any  one  driving  an  automobile 
on  the  street  would  use  proper  care,  and  to 
have  dcme  so  might  possibly  have  tended  to 
Induce  the  belief  that  the  failure  of  the 
plaintiff  to  look  out  for  an  approaching 
vehicle  could  not  In  any  view  of  the  facts  be 
regarded  as  negligence.  This  court  has  used 
the  language  which  was  omitted  from  the  re- 
quested Instruction  (Williams  v.  Benson,  87 
Kan.  421,  424,  124  Pac  631),  Just  as  it  has 
said  that  "motorists  may  ordinarily  assume 
that  pedestrians  or  others  using  the  street 
will  exercise  ordinary  care"  (Ratcllffe  v. 
Spelth,  9&  Kan.  823,  825,  149  Pac.  740,  741); 
but  in  each  case  the  context  shows  that 
nothing  was  Intended  at  variance  with  the 
Instruction  as  given  by  the  trial  court. 

The  court,  at  the  request  of  the  plaintiff, 
told  the  Jury  that  "It  is  not  negligence  of  it- 
self for  a  pedestrian  to  cross  a  street  in 
front  of  an  approaching  antomobile  whidk 
he  plainly  sees,"  adding  however: 

"But  as  to  whether  it  Is  negligence  or  not  is 
a  question  for  the  Jury  to  determine,  from  the 
facts  and  circumstances  surrounding  the  case 
in  question." 

The  lnstructi<m  as  originally  drawn  was 
correct,  provided  the  phrase  "of  itself*  Is  re- 
garded as  the  equivalent  of  "as  a  matter  of 
law";  but  the  addition  was  warranted  as  a 
precaution  against  Its  being  misunderstood. 

The  court  was  asked  to  give  the  following 
Instruction,  taken  from  the  syllabus  in  Mc- 
Donald V.  Yoder.  SO  Kan.  25,  101  Pac.  468j 

"It  is  the  duty  of  the  one  In  charge  of  an 
automobile,  driving  upon  a  public  street  or 
highway,  to  look  ahead  and  see  all  persons  and 
horse*  In  bis  line  of  vision,  and  in  case  of  ac- 
cident be  will  be  condnsively  presumed  to  have 
seen  what  he  should  and  could  liave  sem  la 
the  prefer  performance  of  such  duty." 

In  lieu  thereof  the  following  was  given : 

"Too  are  Instroeted  that  it  is  the  duty  of 
any  one  using  a  public  street,  either  as  a  foot 
passenger  or  in  driving  an  automobile  thereon, 
to  look  ahead  and  see  whatever  there  may  be 
In  the  line  of  his  or  ber  vision  which  should  af- 
fect the  use  of  said  street,  and  such  person  is 
In  law  presumed  to  have  seen  what  they  could 
or  should  have  seen,  had  they  kept  a  proper 
lookouL" 

The  contention  Is  made  that  to  impose  up- 
on the  pedestrian  the  same  obligation  to  look 
ahead  which  is  enjoined  upon  the  driver  of 
a  car  Is  to  depart  from  the  doctrine  that  a 
foot  traveler  Is  not  negligent  as  a  matter  of 
law  becaase  he  starts  across  a  street  with- 
out looking  or  listening  to  discover  the  ap- 
proach of  an  automobile.  One  about  to  cross 
a  highway  Is  not  always  required  to  look  to 
the  right  and  left,  as  must  be  done  before 
crossing  a  railroad  track;  but  be  would  not 
be  exerdsing  dne  diligence  If  he  failed  to 
look  ahead  and  see  whatever  Is  in  hia  lin« 
of  Tiaion  that  mi^t  affect  hla  safety. 
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Complatnt  !■  made  of  Instrnctlona  glren, 
upon  the  gtonnda  already  stated,  and  also 
because,  aBsumlns  that  th^  correctly  stated 
the  law,  so  modi  stress  was  laid  upon  the 
theories  of  unaroldable  accident  and  oon- 
crlbntory  n^llgence  that  the  Jury  were 
th»eby  oiconraged  to  find  tor  ttie  defend- 
ant. We  do  not  discover  sudi  rq^tlon  In 
the  Instmctlons  covering  these  matters  as  In 
onr  Judgment  to  i^arrant  the  belief  that  the 
Jury  were  misled. 

[2]  2.  A  reversal  Is  asked  because  of  in- 
consistency In  the  special  findings.  The  Jnry 
fonnd  in  effect  that  the  collision  took  place 
abont  18  feet  west  ot  the  east  end  ot  the  pa  de- 
ed car.  To  the  question,  "Where  was  the  de- 
fendants car  at  the  time  he  could  have  first 
see  plaintiff  erasing  Oie  street?"  the  answer 
was  returned,  "At  east  end  of  partced  car,"  If 
this  means  that  the  defoidant  could  have  seoi 
the  plaintiff  when  the  front  of  his  car  (ra- 
ther than  the  middle  or  rear  of  bis  car,  or 
the  defendant  hlmstif)  was  opposite  the  east 
m&  of  the  parked  car,  then  he  could  have 
seen  her  while  she  was  18  fMt  ahead  of  his 
car.  He  testified  that  be  did  not  In  fact  see 
her  untn  his  car  was  within  2  or  8  feet  of 
her.  As  hU  car  was  going  only  B  miles  an 
hour,  the  plaintiff  Justly  contends  that  be 
must  have  been  negligent  in  failing  to  keep 
an  outlook,  or  be  would  have  seen  btx  soon- 
er. That  being  true,  the  verdict  could  only  be 
upheld  on  the  theory  that  she  was  guilty  of 
contributory  negligence.  But  the  Jury  also  re- 
turned a  negative  answer  to  *  the  question, 
"Was  the  defendant  driving  his  car  in  a  neg- 
ligent manner  at  the  time  of  the  accident?" 
If  this  means  that  the  defendant  was  guilty 
of  no  negligence  In  any  respect,  it  Is  In  con- 
flict with  the  findings  that  show  his  failure 
to  keep  a  proper  lookout  But  considerable 
Uberaltty  of  Interpretation  must  be  Indulged, 
In  order.  If  reasonably  possible,  to  harmo- 
nize the  findings  with  each  other  and  uphold 
the  Judgment  It  seems  quite  probable  that 
what  the  Jury  meant  by  saying  that  the  de- 
fendant was  not  driving  bis  car  In  a  negli- 
gent manner  was  merely  that  there  was 
nothing  wrong  with  its  mechanical  operation 
— as  to  speed,  direction,  or  control — his  fail- 
ure to  look  ahead  and  see  the  plaintiff*  not 
being  regarded  as  a  part  of  the  actual  driv- 
ing <rf  the  car.  Such  an  Interpretation  may 
be  somewhat  literal,  but  we  do  not  think 
It  one  we  have  a  right  to  Ignore.  We  there- 
fore bold  that  the  findings  may  and  conse- 
quently should  be  reconciled  upon  the  the- 
ory that  they  amount  to  this— that  the  de- 
fendant bandied  the  car  properly,  but  was 
negligent  In  falling  to  see  the  plaintiff  as 
soon  as  he  should  have  done,  and  that  her 
recovery  Is  prevented  by  her  own  failure  to 
exercise  due  care  for  her  safety. 

The  judgment  Is  affirmed. 

All  the  Justices  concurring. 


BINGLAIB  REFININO  CX>.  BOSIBB. 
(No.  21903.) 

(Supreme  Court  of  Kansas.  May  10, 1919.) 

(Bi/Uabiu  bv  the  Cowrt.} 

1.  AssioniiENTs  ^=>100  —  Bights  ot  As- 
siaNEB—EQurriBS. 

An  assignee  of  a  demand  based  on  an  open 
account  for  merchaodise  takes  it  subject  to  any 
defeuM  or  demand  the  debtor  may  have  againat 
the  assignor  at  the  time  of  the  assignmeoL 

2.  Assignments  «=:»100— Patmej«t  <s=>84(3)— 

SeT-OPF  ANO  COUNTEBCLAni  ^=333(1)— Rk- 

covEBT  OF  Fees  UNLAwroiXT  Paid  — 
Biaaxs  or  Oi^stoueb. 
Wbere  a  dealer  in  i^l  pays  inspection  fees 
imposed  by  the  state  on  oil  sold  by  bim,  pro- 
testing that  the  statute  requiring  payment  is 
invalid,  and  who  (diarges  swA  fees  to  and  col- 
lects the  pay  therefor  from  his  castomets,  and 
who  subsequently,  when  the  invalidity  of  the 
statute  has  been  Judidally  determined,  collects 
from  the  state  the  fees  so  unlawfully  imposed, 
he  becomes  liable  to  a  customer  for  the  amount 
paid  by  the  customer,  who  has  a  right  of  acti<m 
againat  the  dealer  for  their  recovery,  and  is 
entitled  to  set  ap  his  claim  aa  against  an  in- 
debtedness in  the  form  of  an  open  account  owed 
by  him  to  the  dealer  for  oil  purdiased  txata 
the  dealw,  and  he  cannot  be  deprived  of  tlids 
right  by  the  assignment  of  the  account  to  an- 
other. When  an  action  is  brought  by  the  a»- 
signee  on  the  account,  the  custcnner  may  set 
up  his  cross-demand  for  the  fees  paid,  and  the 
two  demands  will  be  deemed  to  be  compensated 
so  far'  as  they  equal  each  other. 

Appeal  from  District  Court,  Beno  County. 

Acthm  hs  the  Slndait  Befining  Company 
against  W.  Lacy  Rosier,  doing  business  under 
the  name  and  style  of  Uie  HutdiiusMi  Oil 
Company,  with  cross-donand  by  defendant. 
MotlNis  t6  strike  oot  the  cross-demand  and 
to  sustain  a  demurtw  tiiereto  were  denied, 
and  plalntlfl  appeals.  Affirmed. 

C  A.  Braley,  of  Kansas  City,  Mo.,  and  M. 
A.  Aelmore,  of  Hutchinson,  for  appellant 
A.  C.  Malloy  and  R.  C  Davis,  both  (tf 
Hutchinson,  for  appellee. 


JOHNSTON,  O.  J.  The  Sinclair  Beflning 
Company  brought  this  action  against  W.  Lacy 
Rosier,  doing  business  under  the  name  of  the 
Hutchinson  Oil  Company,  tQ  recover  the 
value  of  a  car  of  oil  and  also  a  car  of  gas- 
oline, alleged  to  have  been  sold  to  the  de- 
fendant by  the  Chanute  Refining  Company 
on  an  open  account;  the  balance  alleged  to 
be  due  being  $1,513.58.  This  account.  It  was 
alleged,  was  subsequently  assigned  and  trans- 
ferred to  the  plaintiff.  The  answer  of  de- 
fendant was  a  general  denial,  an  averment 
that  one  item,  $289.70,  had  been  paid,  and 
a  cross-demand  for  $1,477.30,  based  on  deal- 
ings between  the  (Canute  Refining  Company, 
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the  pInlntlfT's  assignor,  and  the  defendant 
It  was  alleged  tbat  defendant  pardiased  oU 
from  time  to  time  of  tbe  Chanute  Refining 
Ccmipony,  whicli  was  inspected  at  the  re- 
finery under  an  invalid  Inspection  law ;  that 
inspection  fees  were  paid  by  the  Chanute 
Refining  Company  under  protest,  and  these 
fees  were  charged  to  and  paid  by  the  de- 
fendant ;  that  subsequently  it  was  judicially 
determined  that  the  Inspection  law  was  an- 
constltutlooal,  and  in  pursuance  of  that  de- 
cision the  state  refunded  to  the  refining  com- 
pany the  fees  so  paid  by  the  defendant, 
amounting  to  $1,477.30,  which  has  never  been 
paid  or  turned  over  to  defendant,  and  the 
court  was  asked  to  allow  and  set  off  this 
demand  against  the  claim  of  plaintiff.  A 
motion  to  make  the  answer  more  definite  as 
to  certain  averments  was  sustained,  and  the 
answer  was  amended  in  some  partlctilars. 
Hotions  to  strike  out  the  cross-demand  and 
to  sustain  a  demurrer  thereto  were  denied 
by  the  trial  court. 

[1]  Plaintiff's  objection  to  the  rulings  raises 
the  question  whether  the  defendant  Is  enti- 
tled to  set  oft  Ills  claim  against  the  assigned 
account  on  which  the  action  was  brought. 
It  was  money  bad  and  received  by  plaintiff's 
assignor,  to  which  the  defendant  was  en- 
titled, and  it  certainly  constituted  an  action- 
able demand  as  against  tbe  Chanute  Refin- 
ing Company.  We  have  the  question,  then, 
whether  the  assignment  of  the  account  to 
plaintiff  cut  off  defenses  which  the  defendant 
might  have  used  against  plaintiff's  astignor. 
The  thing  assigned  was  an  op«i  account, 
which  lacks  the  qualities  of  negotiable  pai>er, 
and  tbe  plaintiff  took  It  subject  to  any  set- 
off or  demand  whl<^  the  defendant  held 
against  the  assignor  at  the  time  of  the  trans- 
fer.  The  Code  provides  that: 

"In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  of  the  assignee  shall  be  with- 
out prejudice  to  any  set-off  or  other  defense  now 
allowed ;  but  this  section  shall  not  apply  to  ne- 
gotiable bonds,  promissory  notes,  or  bills  of 
exchange,  transferred  In  gpod  faith  and  upon  ; 
good  consideration  before  due."  Civ.  Code,  { 
26  (Gen.  St  lOlS,  I  6916). 

It  baa  been  determined  that,  when  demands 
exist  betwera  parties,  one  of  them  cannot 
d^eat  the  demands  of  tbe  other  by  an  assign- 
ment but  tbat  the  assignee  takes  tbe  assigned 
dalm  subject  to  any  defrase  or  demand  that 
the  other  party  holds  against  the  assignor 


prior  to  tbe  assignment  ^e  largv  demand 
is  deemed  to  be  satisfied  up  to  the  amount 
of  the  smaller  demand.  Leavenson  et  aL  v. 
Laf(Hitane,  8  Kan.  523;  Morton  v.  Foster, 
12  Kan.  44;  St  Jo.  &  D.  G.  Bid.  Go.  v. 
Casey,  14  Kan.  5(M;  Gardner  r.  Blsher,  86 
Kan.  03,  10  Pac.  5S4;  Bank  T.  Qnnter,  67 
Kan.  227,  72  Pac  842. 

l^e  claim  of  defendant  based  as  It  Is  on 
the  fees  charged  against  and  paid  by  the 
defendant  and  which  were  collected  by  plain- 
tiffs assignor  for  the  use  and  benefit  of  the 
defendant  amounted  to  a  cross-demand,  and 
from  the  time  they  were  collected  by  the 
assignor  cross-demands  existed  iKtween  the 
original  parties,  and  for  his  demand  the  de- 
fradant  had  a  right  of  action  against  the 
plaintiff's  assignor.  A  provision  of  the  Code 
apidies  directly  to  such  a  situation: 

"When  cross-demands  have  existed  between 
persons  nnder  such  drcomstances  that  If  <sie 
had  brought  an  action  against  the  other,  a 
counterclaim  or  set-off  could  have  been  set  op. 
neither  can  be  deprived  of  the  benefit  th«eof 
by  the  assignment  or  death  of  the  other  or  by 
reason  of  tbe  statute  of  limitations;  bat  the 
two  demands  must  be  deemed  compensated  so 
far  as  they  equal  each  other."  Civ.  Code,  | 
102  (Gen.  St  lOlS,  |  6004). 

[2]  It  Is  alleged  that  the  money  had  been 
collected  by  the  assignor  for  the  benefit  of 
the  defendant  and  the  demand  bad  ripened 
Into  a  right  of  action  In  his  favor  prior  to 
the  assignment  of  the  account  to  the  plaintiff. 
It  being  a  snlwlstlng  claim,  upon  which  he 
could  maintain  an  action  at  the  time  tbe 
plaintiffs  cause  of  action  was  In  existence 
under  the  statute,  the  demand  of  either 
party  is  available  In  an  action  brought 
against  tbe  other,  and  the  two  demands  must 
be  deemed  compensated  so  far  as  they  equal 
each  other.  Bank  v.  Elliott  97  Kan.  64. 
154  Pac  256;  Cooper  v.  Seaverns,  97  Kaa 
159.  156  Pac  11;  O'MeU  t.  Eppler,  99  Kan. 
493,  162  Pac  811. 

Although  it  Doay  not  be  Important  it  is 
alleged  that  tbe  assigned  account  was  receiv- 
ed by  Dlalntlff  with  fnll  knowledge  of  the 
existence  of  the  defendant's  demand.  The 
answer  of  the  defendant  was  sufficiently  def- 
Inids,  and  it  set  forth  a  good  ground  of  de- 
fense upon  the  oross-danond  of  the  defend- 
ant 

Judgment  affirmed. 

All  the  Justices  concurring. 
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OM  K«a.  747) 
GOODWIN  T.  CUDAHT  PACKING  CO.* 
(No.  22004.) 

(Sapreme  Coart  of  Kansaa.    May  10,  1910.) 

fBvUabu9  bif  th«  Court.) 

1.  Masteb  and  Sebvant  <3=>S98%,  New.  toL 
8A  Key-No.  Serie»— Wobkhbh's  Cohpknba- 
TIOH  AOP— RsrcsAL  TO  Absitutb— Bboot- 

BBT. 

In  an  action  for  compensatioti,  tbe  following 
lactB  were  eatablisfaecl:  The  plaintiff  attempted 
to  settle  compensation  by  •creonait.,  He  con* 
sented  to  arUtratlon.  He  nrved  'notice  be 
would  not  arbitrate  before  the  establUunent 
committee,  representative  of  employer  and  work- 
men. The  defendant  reused  to  arUtrate  ex- 
cept before  that  committee  The  plaintiff  made 
no  application  to  the  judge  of  the  proper  court 
for  appointment  of  an  arbitrator  to  settle  tbe 
matter.  Beld,  construing  sections  10,  11,  12, 
and  20  of  chapter  22ft  of  the  Lews  of  1917, 
the  action  was  maintainable  notwithstanding  tbe 
plaintiffB  omission  to  apply  tor  appointaoit 
of  an  arbitrator. 

2.  Masteb  and  Skbtaht  ^»405(6)— Wobe- 
uen's  Compensation  Act— Injoby  Ascbb- 

TAINABLE  BT  ObJECTITB  EXAMINATIOIT, 

Tbe  evidence  considered,  and  held,  the  work- 
men's injury  was  ascertainable  by  objective  ex- 
amination within  the  meaning  of  section  20  of 
chapter  226  of  the  Laws  of  1917,  providing  that, 
in  no  case  shall  s  lump  aam  Judgment  be  rm- 
dered  for  any  injury  not  ascertainable  by  ob- 
jective examtnatlrai. 

Anieal  from  District  Court,  Wyandotte 
OouDty 

Action  by  William  Goodwin  against  tlie 
Cudahy  Packing  Company,  for  onnpaisatlon 
under  tbe  Workm^'s  Compensation  Act 
Judgment  for  ptiUntlff,  and  d«tfeDdaDt  ap- 
peals. AtSrmed. 

McFaddeu  &  Claflln,  of  Kansas  01^,  tor 
appellant. 

W.  W.  McCanlesB,  of  Kansas  Oity,  for  ap- 
pellee. 


BUBCH,  J,  nie  action  was  one  for  com- 
p»satlon.  Tbe  plaintiff  teomered,  and  the 
defendant  appeals. 

The  following  foctfi  were  established  by 
flndings  of  tbe  Jury:  The  plaintiff  attempted 
to  settle  compensation  1^  agreement  He 
consented  to  arbitration.  He  served  notice 
be  would  not  arbitrate  before  the  establish- 
ment committee,  representative  of  employer 
and  workmen.  The  defendant  refused  to  ar- 
bitrate except  before  that  committee.  Tbe 
plaintiff  made  no  application  to  the  judge  of 
the  proper  court  for  appolntmrat  of  an  ar- 
bitrator to  settle  tbe  matter. 

1.1]  Tbe  d^endant  insists  that  application 
by  the  workman  for  court  apptrintraent  of  an 


(180  P.) 

arbitrator  was  a  condition  preced^t  to  re- 
sort to  tbe  remedy  by  action. 

Chapter  226  of  the  Lawa  of  1917  contains 
the  following,  among  other  proviaionB: 

"Compensation  dae  onda  this  act  may  be  set- 
tied  by  agrewnenf    Section  10. 

"If  compensation  be  not  so  settled  by  agree- 
ment: <a)  If  any  committee  representative  of 
the  employer  and  the  workman  exists,  organised 
for  the  purpose  of  settling  disputes  under  this 
act,  said  committee  shall  have  the  power  to 
adopt  rules  governing  its  procedure  and  action, 
and  the  matter  shall,  unless  either  jiarty  ob- 
jects by  notice  in  writing  ddivered  or  sent  by 
roistered  mail  to  the  other  party  before  tbe 
committee  meets  to  consider  the  matter,  be  set- 
tled in  accordance  with  said  rules  by  such  com- 
mittee or  by  an  arbitrator  selected  by  it.  (b) 
If  cither  party  objects  or  there  is  no  such 
committee,  or  the  committee  or  the  arbitrator  to 
whom  it  refers  tbe  matter  fails  to  settie  it 
within  sixty  days  from  the  date  of  the  claim, 
tbe  matter  ahall  be  settled  by  a  single  arbitrator 
agreed  on  by  the  parties,  or  app<^ted  by  any 
judge  of  a  court  where  an  action  might  be  main- 
tained np<m  the  written  application  of  either 
party  to  said  court  ^le  consent  to  arbitraticHi 
shall  be  in  writing  and  signed  1^  the  parties, 
and  may  limit  the  fees  of  the  arbitrator  and 
the  time  witbin  which  the  award  must  be  made, 
and  unless  such  consent  or  order  of  sppointment 
expressly  refers  other  questions,  only  tbe  quee- 
tioD  of  the  amoont  of  compensation  shall  be 
deemed  to  be  in  issue,  but  ^tber  party  shall 
have  tbe  right  to  require  that  the  arbitrator 
shall  also  find  the  character  and  quality  of  the 
disability  and  the  period  for  which  payments 
of  compensation  shall  continue  in  accordance 
with  tbe  provisions  of  this  act."   Section  11. 

"The  committee  or  arbitrator  shall  not  be 
bound  by  technical  rules  of  procedure  or  evi- 
dence bnt  shall  pve  the  parties  reasonable  op- 
portunity to  be  heard  and  to  present  evidence, 
and  shall  act  reaswiably  and  without  partiality, 
and  shall  make  and  file  an  award,  with  the 
consent  to  arbitration  or  tiie  order  of  the  court 
appointing  tbe  arbitrator  attached,  in  the  oflBce 
of  the  clerk  of  tbe  proper  district  coart  witinn 
sixty  days.   •   •   • "   Section  12. 

"A  workman's  right  to  compensation  under 
this  act  may,  in  default  of  agreement  or  if  the 
employer  shall  have  refused  to  consent  to  an 
arbitration  of  tbe  workman's  claim  for  com- 
pensation, be  determined  and  enforced  by  action 
fai  any  conrt  of  competent  jurisdiction,  bnt  no 
Bucb  action  shall  be  maintained  until  and  unless 
the  workman  shall  have  consented  to  an  arbi- 
tration or  applied  to  the  conrt  as  hereinbefore 
provided  for  an  arbitrator."  Seetiion  20. 


Tbe  varieties  of  conduct  whlcAi  may  be 
displayed  by  both  employer  and  worfcman 

are  so  numerous  that  It  would  be  Impossible 
to  anticipate  all  of  them  and  apply  tbe  stat- 
ute to  all  of  them.  Therefore  the  Interpre- 
tation of  the  statute  will  be  limited  for  the 
present  to  a  few  general  observations  essen- 
tial to  decision  of  the  particular  question 
presented. 

Broadly  speaking,  the  statute  contains  sub- 
stantive and  adjective  prorialons.  Tbe  snb- 


tpaVor  ether  oases  sea  same  tuple  and  KBT-NOUBKR  la  all  KCT-Nombared  IHgests  and  InOezt 
•aebearlng  denied  July  1,  UU. 
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staotlv-e  proTlatoDS  relate  to  settlement  of 
compensation  by  agreement  and  eettlemoit 
of  compensation  by  arbitration.  The  adjec- 
tive provisions  relate  to  selection  of  an  arbi- 
trator, In  default  of  settlement  of  compensa- 
tion by  agreement,  and  to  action  for  compen- 
sation, in  defanlt  of  agreement  and  arbitra- 
tion. 

It  is  contemplated  that  compensation  sball 
be  settled  by  agreement  or  by  arbltmtion, 
and  without  litigation.  If  there  be  an  agree- 
ment, that  ends  the  matter.  In  default  of 
agreement,  the  statute  requires  compensa- 
tl<Ki  to  be  settled  by  arbitration,  and  employ- 
er and  workman  are  exi>ected  to  sign  a  writ- 
ing, expressing  such  consent  and  stipulating 
respecting  matters  which  they  desire  to  be 
referred.  The  language  of  section  11  is  that 
If  the  establishment  committee  be  set  aside 
as  arbitrator,  "the  matter  shall  be  settled  by 
a  ainsle  arbitrator,"  etc.  In  the  statute 
which  was  superseded  by  the  act  of  1917  the 
language  was  "the  matter  may  be  settled," 
etc.  Gen.  Stat.  1915.  S  5918.  The  resnlt  Is, 
It  la  wrongful  for  either  employer  or  em- 
Iiloyft  to  r^use  to  arbitrate  in  case  of  failure 
to  agree  <m  compoisatirai. 

The  workman  must  omuait  to  arbitration, 
or  go  without  compensation.  If  the  ^plov- 
er consent,  arbitration  Is  ctHnpolsory  upon 
the  workman.  It  the  emplc^a*  withhold 
ooDsent  to  arbitration,  flie  workman  must 
nevertheless  have  consented,  or  he^  too,  Is  at 
fault,  and  Is  denied  remedy  by  action.  If 
the  employer  refuse  to  consent  to  arbltratim, 
the  woAman  vrbo  has  ccHisented  Is  not  pre- 
doded  frmn  compoisatltm,  tint  has  a  ronedy 
hr  action. 

If,  in  defknlt  of  agreement,  the  workman 
consent  to  arbitration  and  the  employer  do 
not  refuse  to  consent,  the  arbitrator  shall  be 
the  establishment  conmiittee.  Either  the  em- 
ployer or  the  workman  may  object  to  the 
committee  as  arbitrator.  In  that  event  a 
single  arbitrator,  selected  by  agreement, 
shall  act.  In  default  of  agreement  on  an  ar- 
bitrator, either  party  may  apply  to  the  prop- 
er court — technlcaUy  the  Judge  of  the  proper 
court — for  the  appointment  of  an  arbitrator 
who  shall  settle  the  matter.  The  remedy  of 
application  to  the  court  for  appointment  of 
an  arbitrator  Is  a  last  resort.  The  estot>- 
llshment  committee  has  precedence  as  arbi- 
trator. That  committee  having  been  set 
aside,  the  parties  should  agree.  In  default 
of  agreement,  a  court  appointment  should  be 
applied  for,  In  order  that  arbitration  may 
not  fall. 

The  establishment  committee  having  been 
set  aside  and  no  agreement  on  an  arbitrator 
having  been  reached,  the  workman  must  per- 
fect the  machinery  of  arbitration  by  apply- 
ing for  appointment  of  an  arbitrator,  or  be 
will  be  precluded  from  enforcing  compensa- 
tl(m  by  action.  If.  however,  at  any  stage  of 
the  proceedings,  the  employer  definitely  re- 


fuse to  consent  to  arbitration,  the  workman 
who,  in  defanlt  of  agreement  on  compensa- 
tion, has  consented  to  arbitration  need  not  go 
further  with  arbitration.  The  statute  does 
not  require  him  to  do  futile  things.  He  can- 
not be  at  fault  for  not  procuring  appoint- 
ment of  an  arbitrator  when  such  appoint- 
ment would  be  useless  on  account  of  the  de- 
clared attitude  of  the  employer. 

Summing  up,  the  conditions  upcm  the 
workman's  resort  to  the  remedy  by  action  are 
these: 

(1)  In  defanlt  of  agreement  settling  com- 
pensation; he  must  have  consented  to  arbi- 
tration. 

(2)  He  must  have  applied  to  the  court  tor 
the  appointment  of  an  arbitrator,  when  arbi- 
tration would  otherwise  fall. 

(3)  The  employer  must  have  refused  to 
consent  to  arbitration. 

Applying  the  principles  Jnst  stated  to  the 
present  controversy,  the  workman  attempted 
to  settle  compensation  by  agreement.  In  de- 
fault of  agreement  he  consented  to  arbitra- 
tion. He  had  the  stotntory  ri^t  to  object 
to  the  establishment  committee  as  arbttia- 
tor,  and  did  so.  ^e  defendant  refused  to 
arbitrate  beAwe  any  arbitrator  excq>t  the 
establl^ment  committer  and  so  mtdered 
any  further  etttjH  on  the  part  of  the  plaln- 
.tlfl  to  secure  arUtration  nsdess  and  unnec- 
essary. Therefore  the  workman  vnia  not  at 
foult,  and  was  mtltled  to  nuintaln  ttie  ac- 
tion. 

(2]  The  Judgment  was  for  a  lump  sum. 
The  defendant  Insists  Oiat  Judgment  shonld 
have  beat  one  for  poiodlcal  payments,  be- 
caose  the  Injury  was  not  ascertainable  by 
Jectlre  examinatloa  The  stotute  reads  as 
follows: 

"The  judgment  in  the  actloD,  it  In  favor  of 
the  plaintiff,  shall  be  Cor  a  lump  sum  equal 
to  the  amount  of  the  payments  then  due  under 
this  act,  with  interest  on  the  payments  overdue, 
or,  In  the  discretion  of  the  trial  judge,  for, 
periodical  payments,  as  in  an  award ;  provided, 
in  no  case  ihall  a  lump  gum  jud^ent  be  ren- 
dered for  any  injury  not  ascertainable  by  ob- 
jective examination,  but  In  such  cases  the  court 
may  order  periodical  payments  during  incapac- 
ity of  such  sums  as  may  be  due  midcr  the  pro- 
visions of  sectlOD  4  of  this  act  and  such  judg- 
ment may  be  reviewed  at  any  time  after  the 
expiration  of  six  months  upon  application  of 
either  party  and  the  amount  allowed  by  the 
court  reduced  or  raised  in  accordance  with  the 
evidence  introduced  at  the  time  of  iudi  review.** 
Laws  1917,  a  226,  I  20. 

There  was  evidence  that  the  Injury  result- 
ed from  a  knife  cut  Just  above  the  wrist  on 
the  left  arm.  It  took  eight  stitches  to  close 
the  wound.  The  plaintUt  was  unable  to 
work  for  seven  months,  and  his  arm  bothers 
him  in  lifting  and  grabbing.  While  this  evi- 
dence was  properly  received  for  other  pui^ 
poses,  none  of  It  could  be  considered  for  the 
purpose  of  determining  the  nature  of  the 
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jnd^^noit,  wbeQier  for  a  Iiunp  sum  or  for 
periodical  payments.  That  question  could  be 
determined  by  objectlTe  examlnatloii  only. 
A  physician  testified  as  follows: 

"On  examination,  I  found  a  scar  a  little  above 
the  wrist  on  the  left  arm,  and  on  inijairy  as 
to  how  that  scar  came,  he  told  me  that  it  was 
a  knife  cut,  as  I  remember,  and  the  examina- 
tion of  the  band  disclosed  the  fact  that  the 
thumb  on  the  left  side— the  tendon  does  not 
draw  the  thamb  down  into  the  hand  as  welt 
as  on  tbe  right  side;  tbere  is  some  loss  of 
motion  and  grab  in  the  left  band,  probably  due 
to  the  severing  of  the  tendon  that  affects  the 
thumb.  •  *  *  The  grab  in  tbe  left  band  is 
some  less  than  it  should  be,  for  a  rigbt-handed 
man,  in  the  left  band. 

"Q.  Now,  are  yon  able  to  state,  doctor,  wbeth- 
er  there  were  any  tendons  or  muscles  cot  there? 

"A.  Well,  <me  would  suppose  from  the  length 
of  the  scar  and  from  tbe  condition  that  the  band 
is  left  in  now,  that  there  was. 

"Q.  State  whether  or  not  that  tendon  has  been 
brought  t<^ther  again. 

"A.  Yes;  evidently  the  tendon  has  been 
brought  together,  and  it  does  not  work  as  freely 
as  It  should  because  it  has  gotten  the  scar 
tiiere." 

Eliminating  the  history  of  the  case  and 
^mlnatlos  the  physician's  Inferences  and 
conclusions,  the  examination  disclosed  a 
Bcar,  disclosed  a  tendon  the  free  movement 
of  whldh  was  InhiUted  by  the  scar  and 
which  did  not  draw  the  thumb  down  Into  tbe 
band,  and  disclosed  loss  of  motion  and  grab. 
These  facts  wen  ascwtalnahle,  and  were  as- 
certained by  Inspection  and  manipulation 
alonOf  purely  objective  means,  and  were  suf- 
ficient to  sustain  a  lump  sum  judgment. 

Tbe  Judgment  of  tbe  district  court  la  at- 
flrmedl 

All  the  Justices  concurring. 


a«  Kan.  681) 

HAMBI>IN  T.  IIARCHANT  at  aL 
(No.  21707.) 

(Supreme  Court  of  Kansas.   May  10^  181A) 

fB»llahu$  »v  Bditorial  Staff.) 

1.  DowEE  «=929— WiFi*s  Interest  iir  Hus- 
baitd's  Pbopebtt— Statxtts. 

Under  Gen.  St  1M5,  §  3831,  defining  wife's 
interest  in  property  of  husband  while  both  are 
living,  her  interest  in  husband's  property  U  in-' 
choat^  and  not  vested. 

2.  Desckht  AMD  DisTUBnnoN  ^sKl— DzBxn- 
HBBiTANOB^F<»nmntx  or  Bsran. 

Gen.  St  1016,  I  S866,  providbig  that  any 
one  convicted  of  killing  a  person  from  which 
he  would  have  inherited  shall  forfeit  such  in* 
heritable  interest,  does  not  violate  Bill  of  Rights, 
I  10,  relating  to  accused's  right  of  defense. 


MARCHAMT  gH 

P.) 

3.  Dbsoxnt  Airn  Duttbibution  «sb51— Fm- 

FEITDBB  or  E8FATB— OonSTITUnOKALITT  OF 

Statutb. 

Gen.  St.  1915,  1  8866,  providing  that  any 
one  convicted  of  killing  a  person  from  which  he 
would  have  inherited  shall  fprfeit  such'luherita- 
ble  interest,  does  not  violate  Bill  of  Rights,  i 
12,  providing  that  conviction  shall  not  work  a 
forfeiture  of  the  estate. 

4.  Descent  and  DisraiBunoif  ^»51— FoBr 
nrruBE  or  Ebtath— Consiitutionautt  ot 
Statdtb. 

Gen.  St  1015,  }  3856,  providing  that  any 
one  convicted  of  killing  a  person  from  which  he 
would  have  inherited  shall  forfeit  such  inherita- 
ble interest,  does  not  violate  Const  art.  6,  1  0, 
relating  to  application  of  fines  to  support  of 
common  sdioote. 

Appeal  frmn  District  Oourt.  Hontgomwy 

County. 

On  rehearing.  Judgment  of  affirmance  ad- 
hered to. 

For  former  opinion,  see  103  Kan.  608,  176 
Pac.  678. 

Thomas  B.  Wagstaff,  of  Independency  tor 
appellant 

Sullivan  Lomax*  of  Gherryvale,  Cor  ap- 
pellee. 

MARSHALLy  J.  An  opinion  was  rendered 
in  this  action  on  October  12, 1018.  HambUn 
T.  Marchant.  103  Kan.  608,  176  Pac.  67&  A 
r^eartng  was  granted. 

Tbe  defendant  inslstenUy  argues  that  sec- 
tion 8866  of  tbe  General  Statutes  of  1918  la 
unconstitutional,  in  that  It  works  a  foifei- 
ture  of  a  wife's  right  In  ber  husband's  proper- 
ty, wbai  she  survives  him,  and  is  convicted 
of  killing  bhu.  Hom^tead  rights  do  not  ap- 
pear  to  be  ioTolred ;  at  least,  they  are  not 
argued.  Tbe  defendant's  argument  Is  large- 
ly based  on  tbe  declarattous  of  this  court 
concerning  the  interest  oi  a  wife  in  tbie 
property  ot  ber  husband  while  botii  are 
living.  These  declarations  will  be  examin- 
ed In  connection  with  the  statute  that 
gives  to  the  wife  that  interest  That  statute 
in  part  reads: 

"One-half  in  value  of  all  the  real  estate  In 
which  the  huaband,  at  any  time  during  the  mar- 
riage, bad  a  legal  or  equitable  interest,  which 
hss  not  been  sold  on  execution  or  other  iodidal 
sale,  and  not  necessary  for  the  payment  of 
debts,  and  of  which  tbe  wife  has  made  no  con- 
veyance, shall,  under  tbe  direction  of  tbe  pro- 
bate court  be  set  apart  by  tbe  executors  as  her 
property,  in  fee  simple,  upon  the  death  of  the 
husband,  if  she  anrvtves  him.**  Gen.  8Ut  1016, 
f  388L 

P«tlnent  declarations  of  tbe  court  follow: 

"A  wife  residing  in  this  state  is  entitled,  upati 
the  death  of  her  husband,  to  the  half  of  all  the 
real  estate  owned  by  him  during  the  marriage 
which  has  not  l>een  aold  on  Judicial  sale,  and 
is  not  necessary  for  the  payment  of  debts,  and 
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of  wUcli  tihe  wife  has  made  do  conTerance;  ao 
that  there  ia  an  iochoate  Interest  to  the  extent 
of  oae-balf  given  to  the  wife  io  the  real  estate 
of  the  hnsband.  It  Is  true  that  this  interest  in 
the  real  estate  of  the  husband  la  inchoate  and 
QDcertain;  ^t,  according  to  the  authorities,  it 
powcwM  the  element  of  property.  It  is  an  in* 
terest  and  right  of  which  she  cu  be  divested 
only  hy  her  consent,  or  crime,  or  her  dying  be- 
Jore  her  husband.  It  Is  an  Interest  whlcfa  may 
be,  in  connection  with  the  hnsband,  the  subject 
of  contract  and  bargain,  and  is  by  msny  of  the 
aatboritiea  denominated  a  contingent,  but  valua- 
ble, interest  It  haa  been  decided  by  this  court 
that  the  wife  has  an  estate  in  the  homestead 
occupied  by  bereelf  and  husband,  although  the 
title  to  the  same  be  in  the  hnsband,  and  that  it 
ia  such  a  present  and  existing  estate  Uist  it 
win  be  protected  by  the  courts.  Helm  t.  Helm, 
11  Kan.  19;  Jenneas  t.  Cutler,  12  Id.  800." 
Busenbaifc  t.  Basmbark,  88  Kan.  576,  7  Pac 
245. 

"The  Interest  of  the  wife  in  the  real  estate 
of  ber  buabaud  during  marriage  is  a  contingent 
one,  it  is  true ;  but  it  is  nnquestionably  prop- 
erty. *  •  •  That  it  is  an  eiiatlng  interest, 
and  one  which  may  l>e  the  subject  of  conveyance 
by  tbe  wife  during  marriage,  is  expressly  recog- 
nized by  tbe  statute  defining  tbe  same."  Mud- 
ger  T.  Baldridre,  41  Kan.  243.  21  Pac.  161,  13 
Am.  St  Rep.  273. 

"Under  our  statute,  the  property  of  tht  hus- 
band belongs  exclusively  to  him,  as  the  wife's 
property  is  exclusively  her  own.  Neither  has 
any  vested  interest  or  control  over  the  property 
of  the  other  by  virtue  of  the  marriage  relation.' 
The  wife  has  no  estate  in  tbe  land  of  tbe  hus- 
band. It  is  a  mere  possibility,  depending  upon 
tbe  death  of  the  husband,  or  whether  he  bas 
divested  himself  of  the  title  prior  to  his  death. 
If  he  sorvives  her,  no  interest  Is  taken  by  nor 
transmitted  to  her  heirs.  If  sbe  survives  him, 
but  before  his  death  he  conveys  tbe  land,  or  It 
has  been  sold  on  exccutios  or  other  judicial  sale, 
nothing  remains  for  her  to  take,  and  she  has 
been  deprived  of  no  right.-  If  there  was  an 
attempt  to  convey  by  the  husband  alone,  when 
his  wife  was  a  resident,  the  title  would  remain 
in  her,  because  the  manner  ot  conveying  land 
prescribed  by  statute  had  not  been  pursued; 
and  if  diere  was  do  judicial  sale  of  the  land,  and 
it  was  not  necessary  for  the  payment  of  debts, 
a  one-half  interest  would  descend  to  her."  Buf- 
fington  V.  Orwvenor,  46  Kan.  784,  27  Pac.  139, 
13  L.  R.  A.  282. 

"The  interest  which  the  statute  gives  to  the 
wife  in  the  real  estate  of  ber  husband  during 
bis  life  is  not  easily  classified  or  defined.  Be- 
cause of  this  difficulty  it  has  been  thought  by 
soma  to  b«  in  its  nature  an  inheritance,  and 
auch  a  snggestioD  may  be  found  in  some  of  the 
opinions  of  this  court.  But  practically  the  en- 
tire trend  of  the  decirions  of  this  court  is  to' 
treat  it  as  a  present  existing  interest— one  which 
the  wife  may  protect  by  an  appropriate  action 
during  the  life  of  the  husband  and  against  bis 
wrongful  acts."  McKelvey  v.  McKelvey,  75 
Kan.  329,  89  Pac  661,  121  Am.  St.  Bep.  435. 

"Where  the  wife  of  a  mortgagor  of  unoccu- 
pied Kansas  lands  comes  into  court  on  a  publi- 
cation service  and  admits  that  she  joined  with 
her  husband  in  the  execution  of  a  note  and 
mortgage,  and  no  personal  judgment  is  sought 
against  ber,  she  has  no  appealable  interest  in 


the  lands  of  her  hnsband  subjected  to  foredo* 
sure  under  a  judgment  based  on  such  note  and 
mortgaxe."   StlnsoD     Bell,  96  Kan.  191,  190 

Pac  603. 

"It  bas  been  difficult  to  find  a  name  for  tbe 
interest  the  wife  bas  in  her  husband's  real  es* 
tate  apart  from  the  homestead."  Murray  t. 
Murray,  102  Kan.  185,  170  Pac  394. 

"Money  paid  a  married  man  as  tbe  considera- 
tion for  a  conveyance  of  his  real  estate,  in  which 
his  wife  joins,  belongs  to  him,  unless  it  be  defi- 
nitely agreed  that  a  specific  portion  shall  belong 
to  her  individuaDy."  Osbom  t.  Osbotn,  102 
Kan.  890, 172  Pac.  28. 

"But  a  wife  has  certain  rights  and  interests 
in  property  acquired  by  the  husband  during  Uie 
existence  of  the  marriage  relation  which,  with 
the  aid  of  the  statute,  the  courts  upon  proper 
occasion  will  recognise  and  protect  Without 
sucb  statute  these  rights  of  the  wife  wotild  be 
imperfect  and  unenforceable,  but  they  would 
morally  exist  nevertheless,  and  they  only  need 
sucb  statute  to  give  them  legal  vitality.  It  is 
not  easy,  and  perhaps  unnecessary,  to  delimit 
all  these  rights.  Where  the  marriage  relatiixi- 
ship  is  harmonious,  It  is  scarcely  necessary  to 
consider  them.  Ordinarily  it  requires  either 
death  or  discord  to  mature  them.  *  *  *  From 
the  adoption  of  the  Constitution  until  now,  the 
whole  tendency  of  our  legislation  bas  been  to 
recognise  that  tbe  wife  has  a  clearly  existent 
legal  and  equitable  right  in  tbe  property  of  her 
hnsband,  whldi  is  based  upon  the  marriage 
rehition  and  tbe  spirit  of  mutual  co-operation 
wbidi  Is  presumed  to  arise  therefrom,  and  to 
find  its  fruition  in  the  Joint  accumulation  of 
property  to  serve  their  mutual  needs  and  to 
avert  or  minimise  tbe  adverse  contingencies  of 
life.  *  *  *  If  they  lived  together  happily, 
both  would  enjoy  the  property,  and  upon  tbe 
death  of  one  of  them  the  other'a  half  interest 
would  completely  mature,  and  the  statutes  of 
wills  and  of  descents  and  distributions  would 
protect  it**  Putnam  r.  Putnam,  104  Kan.  62, 
177  Pac;  840; 

[1]  Under  these  declarations,  the  interest 
of  a  wife  In  her  husband's  property  must  be 
declared  Inchoate,  and  not  vested.  Can  the 
Legislature  change  or  destroy  that  Interest 
before  It  has  become  vested  by  tbe  death  of 
the  husband?  That  question  mnst  be  ans- 
wered In  the  affirmative,  for  the  reasons  that 
follow: 

There  are  sonA  points  of  analogy  between 
the  present  right  <rf  a  wife  in  the  property 
of  her  hnsband  and  dower  as  It  existed  In 
this  state  before  section  3831  was  enacted. 
Dower  was  then  provided  for  by  section  1 
of  chapter  83  ot  tbe  General  Laws  ot  1862, 
which  read: 

*'Every  widow  diall  be  endowed  of  the  tibird 
part  of  all  the  lands  whereof  her  husband,  or 
any  other  person  to  his  use,  was  seized  of  an 
estate  of  inheritance,  at  any  time  during  the 
marnage,  to  which  she  shall  not  have  relin- 
quished ber  right  of  dower  in  the  manner  pre- 
scribed by  law,  to  hold  and  enjoy  during  ber 
natural  life.  Dower  in  leasehold  estates,  for  a 
term  of  twenty  years  or  more,  shsll  be  granted 
and  assigned  as  in  real  estata ;  for  a  (kss)  term 
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thaD  twenty  7«an,  shall  be  iranted  and  assigned 
as  in  penmial  priverty." 


GonceniiDc  tliat  statate  ttils  court  aald: 

'*W«  cannot  consent  to  the  view,  Tlgorooslr 
daimed,  that  dower  is  sndi  a  vested  ri^t  as  to 
forbid  the  Leglalature  from  cbaafing  or  repeal- 
ing sDCh  contmgent  ioterest"  Chapman  t. 
Gbapman,  48  Kan.  638,  29  Pac;  1072. 

"Before  the  death  ot  her  husband,  and  while 
the  right  of  dower  Is  in  the  inchoate  stage,  it 
is  subject  to  legislative  control,  and  ma;  be  en- 
lai^,  diminished,  altered,  or  abolished." 
Hatch  T.  Small,  61  Kan.  242,  60  Pac  262. 

There  are  ample  authorities  supporting 
these  declarations  of  this  court.  12  C.  J.  9(11 : 
6  S.  a  L.  312;  note,  12  Ann.  Cas.  191.  The 
same  rule  applies  to  curtesy  before  it 
is  vested  by  becoming  curtesy  initiate.  12 
G.  J.  962  ;  6  R.  C.  Lu  313. 

It  has  been  hdd  that  this  rule  applies  to 
onnmanity  proper^.  12  C.  J.  962;  Aniett  v. 
Beade,  220  U.  S.  Sll.  81  Sup.  Ct  425,  95  L. 
Ed.  477,  36  li.  R.  A.  (N.  S.)  1040;  WarburtOD 
T.  White.  18  Wash.  Sll,  62  Pac.  233,  532, 
affirmed  In  Warburton  t.  White,  176  C  S. 
484.  20  Sup.  Ct.  404.  44  li.  Ed.  65S.  But  there 
are  contrary  authorities.  Sprecicela  v. 
Spreclcels.  116  Cal.  839.  4?  Pac.  228,  86  U  R. 
A.  497,  58  Am.  St.  Rep.  170.  The  rule  has 
not  been  confined  to  dower,  curtesy,  and  com- 
munity property,  but  has  been  applied  to  the 
statutory  interest  of  a  wife  In  the  property  of 
her  husband  where  she  survives  him  and 
thereafter  holds  in  fee  a  portion  of  his  land. 

"The  right  which  a  wife  has  by  virtue  of  chap- 
ter 40,  I^ews  1875,  and  chapter  37,  Laws  1876. 
in  the  lands  of  her  husband  during  coverture,  is 
inchoate  and  contingent,  and  may,  at  any  time 
before  ft  Ix-comes  consummate  by  the  death  of 
the  husband,  he  diminished  or  entirely  taken 
away  by  the  Legislature."  Giiswold  v.  McOee, 
108  Minn.  114.  112  N.  W.  1020,  12  Ann.  Cas. 
188. 

[1-4]  There  can  he  no  serious  question 
about  the  power  of  the  Legislature  to  diange, 
enlarge,  diminish,  or  abolish  the  right  of  a 
wife  in  the  property  of  faw  husband,  other 
than  the  homestead,  at  any  time  before  that 
right  becomes  vested  by  his  death.  If  this 
Is  true,  it  necessarily  follows  that  the  L^- 
Islature  hod  the  right  to  say  that  a  wife  who 
liUls  her  husband  shall  not  receive  any  part 
of  bis  property;  th^^ore  section  8856  of 
the  Oraieral  Statutes  of  1915  does  not  violate 
secdoQ  10  or  12  of  the  Bill  of  Rights,  or 
section  6  of  article  6  of  the  state  Constitu- 
tion. 

Oth»  queatlone  are  discuased.  but  they 
were  sufficiently  answered  In  the  former 
<V>lnlon. 

The  Judgment  of  affirmance  is  adhered  to. 
An  the  Justices  concurring. 
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(Supreme  Court  of  California.    May  1,  1919.) 

1.  Taxation  «»S79(1)— IirHEBtrANCB  Tax— 

TBARSFEB  in  CONTBUPI.ATI0N  OF  DEATH. 
Facts  held  not  to  snpport  the  finding  of 
the  trial  court  that  transfers  were  made  "in  con- 
templation of  death,"  within  the  meaning  of  St. 
1906.  p.  341,  relating  to  inheritance  tax,  wheth- 
er the  statute  be  eonatrned  separately  or  with 
the  aid  of  the  amendments  thereto. 

2.  Taxation  «=^79<l)~-lNBEBrrANCE  Tax— 
conbtbdction  —  "conteuplatioif  of 
Death."  ' 

The  phrase  "contemplation  of  death,"  aa 
used  in  St  1905,  p.  841.  and  tbe  Inheritance 
Tax  Act,  I  27.  as  amended  in  1911,  means  that 
expectancy  of  deaOi  wliich  actuates  the  mind 
of  a  person  on  the  execution  of  his  will,  and 
not  merely  that  expectancy  of  death  which  ac- 
tuates the  mind  of  a  person  in  making  a  ^ft 
causa  mortis. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Gontem- 
plation  of  Death.] 

8.  Taxation  9=s>898  —  InHxarrANCB  Tax  — 
Transpbb  SrsJECT— Bdbdbk  or  Pboof. 
The  burden  of  showing  that  a  transfer  Is 
subject  to  a  collateral  inheritance  tax  is  upon 
the  state. 

4.  Taxation  «s>879(1)— Tunsrss  Tax— Ev- 
IDXnOE  OF  Tbahsfeb. 
At  the  time  of  making  an  oral  antenuptial 
agreement  heldt  that  the  death  of  testator  was 
not  presently  or  even  remotely  contemplated  by 
either  party,  and  that  tbe  transfers  in  ques- 
tion were  not  made  in  contemplation  of  death 
I  or  in  lien  of  a  testamentary  disposition,  so  that 
'  they  were  not  subject  to  inheritance  tax  not- 
withstanding the  antenuptial  settiement  was 
ratified  wilL 

Departmoit  2. 

Appeal  fHHU  Superior  Obnrt.  Humboldt 

County;    Dwver  Sevier,  Judge. 

In  the  matter  of  the  Estate  of  Isaac  Minor, 
deceased.  Appeal  from  a  decree  in  probate 
Cxlng  an  Inheritance  tax  upon  personal  prop- 
erty disposed  of  by  deceased  during  Ills  life- 
time. Reversed. 

Frank  McGowan,  of  San  Frandsco,  and  G. 
W.  Hunter,  of  Enr^a.  for  appdlant 

Bobert  A.  Warinft  Inheritance  Tax  Atty., 
of  Sacramento,  for  respondent 

J.  I^ul  Miller,  Asst  Tax  Atty.,  of  Sacra- 
mento, fOr  tbe  State  C<mtrolIer. 

LENNON,  J.  This  is  an  appeal  from  a 
decree  in  probate  fixing  an  inheritance  tax 
upon  personal  property  disposed  of  toy  the 
deceased  during  his  lifetime. 

The  three  contentions  of  the  appellant  are : 
(1)  Tbat  tbe  transfer  in  controversy  was  not 
made  In  contemplation  of  death;    (i9  that 
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Qie  tTtmsCer  waa  not  made  In  Ilea  of  a  testa- 
mentary dlsposttlon;  and  (3)  that  the  trans- 
fer, having  been  made  pursuant  to  a  marriage 
settlement,  did  not  faU  Wltliin  the  purrlew  of 
the  then  existing  inheritance  tax  law. 

The  deceased,  Isaac  Minor,  was  married  to 
appellant  on  the  5th  day  of  August,  1908-  He 
was  then  78  years  of  age.  He  was  a  rich 
man.  His  former  wife  had  been  dead  for 
many  years.  He  had  a  large  family  of  sons 
and  daughters,  all  of  whom  were  married 
and  most  of  whom  had  families.  Appellant 
was  a  comparatively  young  woman,  29  years 
of  age,  sensible  and  accomtiUshed,  and  em- 
ployed In  the  occupation  of  a  practical  nurse. 
Marriage  was  considered,  discussed,  and 
flnally  agreed  upon  by  her  and  Isaac  Minor. 
Thereupon  an  oral  antennptlal  agreement 
was  entered  into  by  and  between  them,  where- 
in and  whereby  the  deceased.  In  conrfderatlon 
of  her  marriage  to  him,  agreed  to  give,  and 
appellant  agreed  to  take,  the  sum  of  $100,000 
OS  a  marriage  settlement.  At  the  time  of 
making  this  agreement,  Isaac  Minor  was  ac- 
tively engaged  in  attending  to  his  business 
Interests  and  was  planning  for  the  future, 
tie  was  then  and  continued  for  many  years 
thereafter  In  good  health.  He  was  active  in 
the  management  of  his  affairs  up  to  the  time 
of  his  death  In  December  of  191S. 

The  oral  antenuptial  agreement  was  par- 
tially performed  by  Isaac  Minor  on  the  day 
of  hU  marriage  to  appellant,  August  6,  1906, 
by  the  payment  to  her  of  the  sum  of  $50,000  in 
cBBli.  On  February  16, 1912,  over  three  years 
after  the  marriage,  tbe  execution  and  exist- 
ence of  the  oral  antennptlal  agreement  and 
its  previous  partial  performance  were  evl- 
denced  by  a  written  Instrument  wherein  ap- 
pellant acknowledged  the  in^or  payment  of 
$50,000  in  cash  for  and  on  account  of  the  an- 
tenuptial agreement  and  also  the  transfer 
and  Indorsement  to  her  by  Isaac  Minor,  on 
the  day  of  the  execution  of  the  said  written 
Instrument,  In  full  and  final  performance  of 
the  oral  antenuptial  agreement,  of  a  fully 
secured  promissory  note  In  the  sum  of  $50,000 
originally  executed  and  made  payable  to 
I&aac  Minor.  This  Instrument  contained  a 
further  clause  wherein  and  whereby  the  ap- 
pellant pr<MnIsed  on  behalf  of  herself,  her 
hefrd,  etc.,  In  consideration  of  the  full  per- 
formance of  the  antenuptial  agreement,  to 
"release  and  forever  discbarge  the  said  Isaac 
Minor,  Sr.,  hts  heirs,  executors,  and  adminis- 
trators, of  and  from  all  manner  of  actions, 
causes  of  actions,  suits,  debts,  dues,  sums  of 
money  on  account  of  any  community  Interest 
wbiUi  she  has  or  may  have  by  descent  or  in- 
heritance In  or  to  the  estate  of  Isaac  Minor, 
Sr.,  either  in  law  or  In  equity.  •  •  • " 
The  whole  of  Isaac  Minor's  estate  at  the  time 
of  the  marriage  and  at  the  time  of  his  death 
was  separate  property  and  subject  to  his  tes- 
tamentary disposition.  The  $100,000  paid  to 
the  appellant  In  pursuance  of  the  antenuptial 


contract  was  at  all  times  held  and  omtrolled 
by  her  as  her  separate  peoperty. 

Early  In  1915,  Isaac  Minor  executed  his 
lust  will  and  testament.  In  which  he  stated : 

"I  give  and  bequeath  to  my  wife  Caroline 
Minor  •  ♦  •  persosal  property  as  followB 
*  *  •  she  having  received  before  this  time 
one  hundred  thousand  ($100,000)  dollars  In  mon- 
ey as  her  share  of  my  estate." 

[1, 2]  Upon  the  foregoing  flu^  wbldi  are 
practically  undlaputed,  court  below  based 
Ita  findings  that  the  transfers  to  appellant  by 
Isaac  Ulnor,  a^regatlog  In  cash  and  Its 
equivalent  $100,000,  were  made  without  an 
adequate  and  valuable  c(n8lderatl(m«  In  con- 
teuiplation  of  death,  and  In  lieu  of  a  testa- 
mentary dlspo^ticm  wltbln  the  meaning  of 
the  Inheritance  tax  lawa  of  the  state  In  force 
and  effect  aa  the  dates  of  the  said  transfers 
and  on  the  date  of  the  decedent's  death. 
From  these  findings  the  conclusion  of  law 
was  that  the  transfers  In  question  were  cov- 
ered and  controlled  by.  and  therefore  taxable 
under,  the  Inheritance  tax  law  (Steta.  1905. 
p.  Ml).  That  law  prescribed  the  ImpositliHi 
of  a  tax  upon  the  transfer  of  any  property, 
real,  personal,  or  mixed,  "when  the  transfer 
Is  of  property  made  by  9,  resident,  or  by  a 
nonresident  when  such  nonresiuent'S  prop- 
erty is  within  this  stat^  by  deed,  grant,  bar- 
gain, sale,  assignment  or  gift  In  contempla- 
tion of  the  death  of  the  grantor,  vendor,  as- 
signor or  donor,  or  Intended  to  take  ^ect  in 
possession  or  enjoyment  at  or  after  such 
deiith." 

The  facts  hereinbefore  narrated  do  not 
suptmrt  the  finding  of  the  trial  court  that  the 
transfers  In  controrersty  were  made  In  **c(m- 
teuiplation  of  death"  within  the  meaning  of 
the  statute  Just  quoted.  This  Is  so  whethw 
the  statute  be  conddered  and  ccmstnied  a^ 
ariitely  and  solely  In  the  light  of  Its  own  lan- 
guage or  with  tiie  aid  of  the  amendments 
thereto  wherein  the  phrase  "In  contempla- 
tion xrt  death"  Is  defined  to  mean  that  expect- 
I  ancy  of  death  which  actuatea  the  mind  of  a 
I  person  on  the  execution  of  his  will,  and  not 
merely  tbut  expectancy  of  death  which 
actimtes  the  mind  of  a  person  In  making 
a  gift  causa  mortis.  See  section  27  of  the 
Iiiuerltance  Tax  Act  as  amended  In  1911  (SL 
1011,  p.  726).  That  Is  to  say  that,  vbea 
measured  either  by  the  commonly  accepted  or 
by  the  statutory  definition  of  the  phrase  'in 
contemplation  of  death,**  the  transaction  here 
Involved  cannot,  upon  the  undisputed  facts  of 
the  case,  be  fairly  brought  within  and  sul>- 
Jected  to  the  provisions  of  the  inheritance 
tax  act  as  it  existed  and  was  lui  force  and 
effect  when  the  transaction  was  initiated  and 
finally  consummated. 

[3.  4]  The  burden  of  showing  that  a  trans- 
fer is  sutiject  to  a  collateral  Inheritance  tar 
is  upon  the  state.  In  re  Wadsworth's  Estate, 
100  Misc.  Rep.  439,  166  N.  T.  Supp.  716. 
Fairly  construed,  the  evidence- adduced  upon 
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the  whole  case  tUls  far  short  of  showing 
that  at  the  time  of  tbe  making  of  the  oral 
antenuptial  agreement  the  death  of  Isaac 
Minor  was  presently  or  ev&i  remotely  con- 
templated by  either  party  to  the  agreement 
The  state  att»upted  to  snnMrt  tbe  burden  of 
making  a  case  by  proof  ot  the  oral  antoiap- 
tlal  agreement  and  of  tbe  drcomstances  pre- 
ceding attradtog,  and  following  tbe  makli« 
ot  the  agreeoent.  Bnt  the  agreonoit  Itself 
iioes  not  disclose,  nor  do  any  ojr  all  of  tbe 
drcmnstances  taken  singly  or  collectively  In- 
dicate, that  the  transfers  In  qnestl<m  were 
made  In  contranplatlon  of  death  and  In  Hen 
of  a  testamentary  disposition.  Manifestly 
the  marriage  of  Isaac  Minor  to  the  appellant 
was  not  a  deathbed  marriage.  At  the  time  he 
made  the  agreement  to  marry,  on  tbe  day  of 
the  marriage,  and  for  several  years  there- 
after, Isaac  Minor  was  not  only  in  good 
health,  but,  despite  his  years,  was  physically 
and  mentally  active  In  the  successful  man- 
agement of  bis  extensive  business  Interests. 
The  transaction  at  its  inception  and  np  to 
tbe  time  of  the  partial  performance  of  the 
antenuptial  agreement  on  tbe  day  of  the  mar- 
riage certainly  contains  no  suggestion  that 
Isaac  Minor  was  then  contemplating  any- 
thing but  matrimony.  In  view  of  his  then 
admitted  good  health  and  physical  and  men- 
tal activity.  It  would  indeed  be,  to  say  the 
least,  incongruous  that  be  should  have  con- 
templated death  and  matrimony  at  tbe  same 
time.  It  may,  perhaps,  be  said  that  Isaac 
Minor  was  contemplating  death  when,  some 
3%  years  after  his  marriage  and  tbe  partial 
performance  ot  the' antenuptial  agreement, 
be  saw  fit  wboi  making  tbe  final  payment 
under  that  contract  to  Insist,  not  only  np<m 
iin  acknowledgment  In  writing  of  tbe  full  per> 
formance  of  the  conteact,  bnt  alao  upon  a  re- 
lease of  his  estate  from  any  and  all  claims 
which  appellant  otherwise  mls^t  have  bad 
liiereto.  Certain  it  la  that  Isaac  Mlnw  wag 
contonplating  death  when  be  made  his  wllL 
Bnt  It  must  be  remembered  that  botb  ot  these 
instruments  were  executed  several  years  af- 
ter the  making  and  the  partial  performance 
of  tbe  'antrauptlal  contract  Oleariy,  there- 
fore, these  Instruments  cannot  be  held  to  be 
an  Integral  part  of  tbe  antenuptial  agreemmt 
or  anything  more  than  an  actoowledgment 
end  affirmance  of  that  agreement.  Granting 
that  at  tbe  time  of  tbe.  execution  ot  the  In- 
struments Isaac  Minor  was  oont^platlng 
death,  this  fiact  alone  Is  not  somdent  In  and 
of  Itself  to  show  that  be  was  contemplating 
death  when  he  entered  Into  the  antenuptial 
ugrettnmt 

It  nowhere  affirmatively  appears  tbat  the 
oral  antmnptlal  agreement  Involved  tbe  re- 
linquishment of  any  right  wbidi  appellant 
might  have  bad  In  the  estate  of  Isaac  Minor 
as  a  result  of  her  marriage  to  him.  Oonse- 
queatly,  if  Isaac  Minor  bad  died  between 
1908  and  1912,  aK>elIant,  In  the  absraice  of 


any  intbet  agreonent  to  Gte  contrary;  migftt 
have  dalmed  die  sum  ot  $00,000  frfnn  his  es- 
tate upon  tbe  theory  that  It  was  dne  to  her 
pursuant  to  the  terms  of  the  ant«mptlal 
agreem^t,  and,  obviously.  If  such  a  claim 
had  been  allowed  and  paid  In  satisfaction  ot 
a  contract  supported  by  the  perfectly  valid 
and  valuaUe  consideration  of  marriage,  It 
could  not  have  been  subjected  to  a  collateral 
Inheritance  tax.  Bnt  even  tf  It  could  be  said 
that  the  evidence  clearly  and  affirmatively 
reveals  tbe  fact  tbat  the  oral  antenuptial 
agreement  was  made  and  based  In  part  upon 
the  consideration  of  the  appellant's  relln- 
qulsbment  of  all  right  In  the  estate  of  Isaac 
Minor,  nevertheless,  tbe  evidence  upon  the 
whole  indicates  clearly  enough,  we  think,  and 
practically  without  conflict  that  the  mar-  • 
rlage  was  tbe  primary  and  controlilng  con- 
sideration for  tbe  making  and  ultimate  con- 
summation of  tbat  agreement 

Confirmatory  of  tbese  conduslons  Is  the 
added  fact  tbat  the  transfers  In  cMitroversy 
took  effect  In  full  and  unqnalified  posseftslon 
and  enjoyment  during  the  lifetime  of  Isaac 
Minor,  that  admittedly  being  the  Intent  and 
purpose  of  the  antenuptial  agreement.  It  Is 
to  be  noted  that  when  making  an  antenuptial 
agreement  tbe  parties  doubtless  may  and  of- 
ten do  consider  the  fact  tbat  certain  property 
rights  result  by  law  from  tbe  iLssumptlon  of 
the  marriage  relation.  Especially  is  this  so 
with  respect  to  tbose  rights  which  take  effect 
upon  the  decease  of  one  of  tbe  spouses.  In 
such  a  case,  the  parties  desiring  a  definite 
and  final  arranganent  of  property  rights  en- 
tar  into  an  agreement  settling  and  determin- 
ing those  rights.  Obviously,  tbe  purpose  ot 
sudi  a  c(mtr|ct  is  to  effect  a  disposition  ot 
the  pniperl?  as  an  end  In  and  tor  itself.  It 
is  not  made  as  a  c(mdltIon  precedent  to  oh* 
talnlng  aoan  other  and  Indepoidait  boieflt. 
When  such  a  settlement  assumes  to  fix  the 
ri^ts  of  one  spouse  In  the  estate  of  the  other 
upon  his  or  Iwr  death,  or  In.  effect  to  pass 
property  In  preesentl  In  lieu  of  testamentary 
or  intestate  disposition,  the  transfm  Involv- 
ed therein  can  Iftlriy  be  said  to  have  been 
made  In  contemplation  of  death.  It  was  this 
kind  of  antenuptial  contract  which  was  Inter* 
preted  and  the  transfer  thereunder  held  sub- 
ject to  tax  in  Pec^le  v.  Estate  of  Marshall 
Field,  248  IlL  147,  03  N.  B.  721,  33  L.  B.  A. 
(N.  S.)  230,  and  in  People  v.  Union  Trust  Oo., 
£55  111.  168,  99  N.  B.  377.  L  B.  A.  1916D,  4S0. 
Ann.  Oa&  1913D,  514.  Bnt  such,  however.  Is 
not  the  sltuatl(m  wher^  as  here,  the  parties 
primarily  contemplate  matrimony  and  a  mar- 
riage settlemmit  as  a  condition  precedent 
thweto.  Here  the  controlling  consideration 
of  the  transfer  was  the  marriage  a  drcum- 
stance  whldi  necessarily  ezdudes  the  Idea 
that  a  desire  to  make  a  testamentary  dlsposl- 
tloD  vrvi  in  Kay  substantial  flmse  a  direct 
cause  of  the  transfer.  That  audi  Is  the  case 
may  be  demrastrated  bj  a  brief  recapltnla* 
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don  'of  0ie  facts.  In  1908  Isaac  Minor  was 
78  years  of  age.  He  was  a  wealtby  man. 
His  wife  had  been  dead  many  years.  His 
cbUdrai  had  grown  np,  married,  and  had  ah- 
aorUng  Interests  of  th^r  own.  Appelant 
was  a  comparatlvdy  yoong  woman  of  29,  a 
nnrse  by  professlfm.  She  knew  that  she  was 
making  some  sacrlllceiL  Isaac  Minor  knew 
that  he  was  getting  a  smslble  and  accom- 
plished young  woman  to  be  Us  wife,  to  at- 
tend to  his  domestic  affairs,  and  to  care  for 
him  In  his  declining  years.  It  may  be  admit- 
ted, as  asserted,  that  the  marriage  would  not 
have  takoi  place  had  Isaac  Minor  been  a 
Iioor  man.  That  fact,  however,  would  do 
nothing  more  than  tend  to  show  that  appel- 
lant rlghtfolly  donanded  some  benefit  to  bal- 
.  anoe  the  sacrifice  whldi  youth  was  making  to 
old  age.  Although  Isaac  Minor  was  a  weal- 
thy man,  all  of  his  property  was  and  would 
continue  to  be  his  separate  property  sooject  to 
his  al>s(dnte  power  of  disposition.  He  would 
no  doubt  be  pressed  by  the  claims  of  a  lat^e 
family.  In  these  drcnmstances,  It  was  only 
fair  and  proper  that  appellant  should  have 
been  providaS  tot  hj-a.  sufficient  marriage 
settlement 

Concluding  as  we  do  that  neither  the  ante- 
nuptial agreement  Itself  nor  the  diown  and 
undisputed  circumstances  preceding,  attend- 
ing, and  following  Its  making,  indicate  that 
the  transfers  In  question  were  Induced  sub- 
stantially or  at  all  by  any  thought  of  death 
by  either  party  to  the  agreement,  we  are  con- 
strained to  hold  that  those  transfers  were  not 
made  in  ctrnteraplation  of  death  and  in  lieu 
of  a  testamentary  dlspoeltlm  within  the 
meaning  of  the  inheritance  tax  law. 

The  decree  appealed  from  Is  reversed. 

We  concur:   MELVIN.  J.;   WILBUB,  3. 


tuo  Cal.  tK) 

HANSON  et  aL  T.  GHOTNSKI.  <8.  F.  8700.) 
(Sapreme  Conrt  of  California.   April  28,  1919.) 

1.  Corporations  ^=3619 — Dibsolittioit— Of- 
ficers AS  Tbustseb. 

Civ.  Code,  I  400,  Ma  amended  by  St.  1906, 
p.  663,  malting  directors  or  inanaKera  of  a 
corporation  at  tbe  time  of  its  dissolution  trus- 
tees of  the  creditors  and  stockholders  and  mem- 
bers of  the  corporation  with  fall  power  to  settle 
its  affairs,  the  legislature  contemplated  that  tlie 
act  would  apply  to  corporations  dissolved  for 
nonpayment  of  license  taxes. 

2,  COBPOBATIONS     «S36!0  —  DlSSOLUTIOn  — 

CRBorroRS*  Suits— GONDmozis  PaxcEoeNT. 
Where  a  corporation  has  beea  dissolved  for 
nonpayment  of  Its  license  tax,  and  its  affairs  are 
under  the  control  of  trustees  pursuant  to  Civ. 
Code,  I  400,  as  amended  by  St  1005,  p.  663, 
the  creditors  must,  before  brinsing  an  equita- 
ble snit  against  the  trustees  to  compel  the  ap- 


pUcadca  of  foods  to  ttdr  daims,  wtA  tbe  nsoal 
remedies  at  law. 

8.  CORPOBATXOnS  ^548(1)— IlfSOLVSHOT  AHO 

DissoLunoir  —  Juusnicnoir  or  Bqcitt— 
Rights  op  GBEnnoBs. 

Where  the  directors  of-  an  Insolvent  corpo- 
ration appropriated  funds  held  in  trust  for  all 
the  stockholders  to  the  payment  of  their  own 
daims,  and  wbere  relief  has  been  unBUCCcssfulIy 
sought  in  the  bankruptcy  court,  wMcb  was  the 
only  legal  tribunal  able  to  defeat  such  a  prefer- 
ence, creditors  may  invoke  the  interposition  of 
equity, 

4:  Cobforatioiis  ^>54{H1)— Ihsolvbnct  asd 
Dissolution  —  Pbefbbbnce  to  DmoioB— 
BioaTS  or  Cbbditobs. 
Where  a  director  wlio  la  also  a  credit<»-  of 
an  insolvent  corporation  appropriates  funds  held 
by  him  for  the  benefit  of  all  creditors  and  stock- 
holders for  the  payment  of  his  own  claim,  such 
application  is  void  as  against  other  creditors, 
since  he  cannot  use  his  position  to  obtain  a 
preference  for  his  own  claim. 

5.  Corpobationb  «=»548(7)— Issoi-vrNCY  and 
Dissolution — Creditors'  Biu.s— PAsnxs. 
Where  one  of  three  trustees  of  an  insolvent 
corporation  has  applied  money  held  by  him  in 
trust  for  all  tbe  creditors  and  stockholders  to 
the  payment  of  his  own  claim,  tiie  other  two 
directors  are  necessary  parties  to  a  Mil  by  a 
creditor  to  suhject  all  the  preference  to  the  gen- 
eral right  of  all  the  creditors,  in  view  of  (3v. 
Code  Pioc.  1 380,  and  St.  1907,  p.  746, 1 10; 

In  Bank. 

Appeal  from  Superior  Court  City  and 
County  of  San  XYandsoo;  J.  M.  Seawell. 
Judge. 

Action  by  E.  J.  Hanson  and  others  against 
Herbert  Choynskl.  Judgment  for  defendant, 
and  plaintiffs  appeaL  Berersed  and  rmnand- 
ed,  with  dlrectims. 

Vogelsang  &  Brown  and  Wm.  M.  Cannon, 
ail  of  San  Francisco,  for  appellants. 

Herbert  Choynskl,  of  San  Francisco  (James 
Raleigh  Kdly,  of  San  Francisco^  <a  counad). 
for  respondent. 

WILBUR,  J.  Plaintiffs  are  creditors  of 
the  Olson's  Market,  Incorporated.  In  Sep- 
tember, 1907,  it  aiH>eared  that  the  corpora- 
tion was  insolvent,  and  negotiations  were  in 
progress  between  the  defendant  and  one  I.  I. 
Brown,  representing  the  creditors,  wbereln 
It  was  sought  to  settle  the  claims  of  the 
creditors  at  30  cents  on  the  dollar.  In  order 
to  consummate  these  n^otlatlons  It  was  nec- 
essary to  sell  the  property  of  the  corpora- 
tion, and,  in  addition  thereto,  for  the  stock- 
holders to  raise  a  certain  amount,  which,  to- 
gether with  the  amount  for  which  the  prop- 
erty was  sold,  would  aggre^te  a  sufflciMit 
amount  to  pay  30  cents  on  tbe  dollar.  While 
these  negotiations  were  pending,  on  Nov«n- 
ber  30,  1907,  the  charter  of  the  Olson's  Mar- 
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ket.  Incorporated,  was  forf^ted  for  nonpar- 
ment'of  Its  license  tax.  Subaequent  thereto 
two  sales  of  tbe  property  of  tbe  oorporati(Hi 
were  effected  which  bad  been  In  contempla- 
tion as  a  part  of  tbe  4>ropoaed  settlement 
Stock  and  flxtnres  wwe  sold  for  91,698,  and 
a  dieck  therefor  was  drawn  in  faror  of  tbe 
corporation.  This  check  was  Indorsed.  "Her- 
bert Cboynski,  trustee,"  and  collected  bj  the 
defendant,  who  was  a  director  at  the  time 
of  tbe  dissolution  of  the  corporation.  Mr. 
Olson,  one  of  tbe  other  directors,  sold  stock 
of  goods  for  the  sum  of  f487,  and  retained 
the  possession  thereof.  There  was  at  tbe 
time  of  the  dissolution  one  other  directs, 
there  being  three  In  all,  named  H,  B.  Haw- 
ktnson.  Tbe  total  amount  of  indebtedness 
due  for  merchandise  Is  alleged  by  the  defend- 
ant to  be  about  $10,000.  The  defendant 
claimed  that  the  corporation  was  largely  In- 
debted to  him,  and  In  his  answer  states  that 
the  amount  of  that  Indebtedness  was  $19,000. 
It  was  believed  by  the  creditors  that  the 
proceeds  of  these  sales  of  the  property  of  the 
corporation  were  l)elng  held  to  pay  their 
claims,  and  that  the  delay  was  caused  by  the 
failure  of  tbe  stockholders  to  raise  the  ad- 
ditional money  required  to  completely  liqui- 
date the  affairs  of  the  corporation.  Defend- 
ant subsequently  refused  to  pay  over  the 
money  In  his  hands,  or  any  part  of  it,  for 
division  among  the  creditors  of  tbe  corpora- 
tion. Bankruptcy  proceedings  were  there- 
upon begun  against  the  corporation,  upon 
the  theory  that  there  had  been  an  Illegal 
preference  in  favor  of  the  defendant  as  a 
creditor  of  the  corporation.  Tbe  defend- 
ant, acting  as  attorney  for  the  Olson's  Mar- 
ket, Incorporated,  filed  an  answer  to  the  pe- 
tition in  bankruptcy,  verlfled  t^  him  as  an 
attorney,  containing  the  following  denial: 

"Deolps  that  the  said  respondent  did  convey 
or  transfer,  or  did  permit  to  be  conveyed  or 
transferred  to  Herbert  Ohoynskl  or  any  other 
person,  the  som  of  $1,698,  or  any  other  mm. 
tbe  property  of  said  respondent,  with  intent  to 
hinder,  delay,  or  defraud  the  creditors,  or  ei- 
ther of  them,  <rf  said  revondent." 

It  waa  also  allied  In  said  answer  that  the 
corporation  had  been  dissolved  Novonber  SO, 
1007.  It  denied  spedflcally  any  transfer  of 
Its  property,  "to  wit,  the  sum  of  $1,698  or  any 
other  sum  to  one  of  Its  creditors,  Herbert 
Caioynskl,  or  to  any  other  person,  with  Intent 
to  prefer  said  Herbert  Ghoyn?kl,  or  any  other 
l>erson,  as  a  creditor  over  its  other  creditors, 
or  either  of  them."  Upon  the  trial  before 
the  referee,  according  to  the  testimony  of 
nrown  and  the  referee^  the  defendant  Her- 
bert Choynakl,  testified  that  he  had  received 
the  check  for  $1,598  In  trust  for  the  credi- 
tors, and  that  he  did  not  receive  It,  and  was 
not  holding  It  adversely  to  the  creditors.  In 
his  answer  in  this  case  the  defendant  al- 
leges that  the  corporation  was  Indebted  to 
him  in  the  sum  of  $19,000;  that  it  was 
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i^eed  between  ^t^mf^^f  uid  S&ay  Olson, 
one  of  the  other  trustees,  that  thla  sum  of 
$1,698  should  be  angled  upon  the  defendant's 
daim,  but  aobsequently  '91,000  of  aald  sum 
was  returned  to  the  said  Henry  Olson  fof 
the  reason  that  tt  waa  bdieved  that  the  same 
would  be  considered  a  prtference."  On  the 
trial  the  defendant  testified  with  relation  to 
the  matter  as  follovra: 

"We  had  this  bankraptcy  proceeding  under 
way,  and  I  told  bim,  I  said,  'Olson,  our  bank- 
ruptcy conrt  cannot  adjudicate  tbis  corpora- 
tion a  bankrupt,  because  this  corporation  was 
dead,  and  they  have  no  right  to  take  any  action 
with  respect  to  a  dead  corporatlMi  any  more 
than  they  bare  with  respect  to  a  dead  person. 
They  will  never  be  able  to  adjudicate  this  a 
bankrupt,  and  the  court  wilt  not  make  that 
adjudication.'  Now  I  have  been  the  only  frirnd 
thto  corporation  has  had.  I  explained  to  him 
that  I  was  entitled  to  $500  of  the  money  any- 
how, even  if  there  was  an  adjudication  of  bank- 
ruptcy. I  would  be  entitled  to  have  paid  the 
costs  that  were  paid  by  me  and  my  $500  at- 
torney's fees,  and  no  bankruptcy  conrt  would  be 
permitted  to  adjudicate  that  question,  and  this 
other  $1,000  I  ought  to  be  able  to  get  that  and 
use  and  apply  on  there,  because  if  the  whole 
thing  did  go  into  bankruptcy  they  wouldn't  get 
one  cent  on  the  dollar,  and  it  wouldn't  be  dis- 
tributed among  enongh  people  to  make  it  wortli 
anybody's  while.  H«  said,  'All  right,  I  would 
rather  have  you  have  it  than  anybody  else.' 
I  said,  'All  right,  tiien  If  anything  comes  up 
after  this  you  wOl  onderstand  that  yon  have 
given  me  permission  to  take  it,'  and  be  said. 
'Tes.'  That  is  all  that  took  place  at  that  time. 
Tbat  took  place  between  me  and  Mr.  Olson  at 
the  very  time  the  Olson's  market  was  charged 
with  giving  me  a  preference  of  $1,598. 

"Q.  You  carried  out  the  preference  then  while 
that  proceeding  was  going  on?  A.  Yes;  I  did. 
I  tried  in  every  way  to  get  it;  I  will  tell  you 
tbat  candidly. 

"Q.  Tou  waited  until  you  testified  in  the 
bankruptcy  proceeding  that  there  was  no  pref- 
erence,  and  then  you  went  and  had  a  preference 
after  testifying  and  before  the  proceeding  was 
decided?   A.  I  guess  that  is  it." 

The  court  In  this  action  found: 

"That  In  Angost,  1909,  the  defendant  agreed 
with  his  cotrustee,  Henry  Olson,  that  the  de- 
fendant should  apply  the  sum  of  $1,598  as  part 
payment  on  account  of  defendant's  own  claim 
against  Olson's  Market,  Incorporated,  exceed- 
ing said  sum  by  a  considerable  amount,  and 
the  defendant  did  then  so  apply  said  sum ;  and 
thereupon  he  paid  over  to  said  Olson  $1,000 
thereof." 

The  court  further  found  that  the  bank- 
ruptcy proceedings  were  begun  April  14, 1908, 
upon  the  ground  of  a  preference  of  defend- 
ant as  a  creditor  In  the  sum  of  $1,598,  and 
i^wn  tbe  ground  of  a  transfw  to  the  defend- 
ant of  the  sum  of  $1,698,  with  intent  to  pre- 
fer him  as  a  creditor,  and  upon  no  other 
ground,  and  that,  after  a  full  hearing  of  the 
petition.  In  the  month  of  Ai4;u8t,  1910.  "said 
conrt  adjudicated  that  none  of  the  alleged 
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act!  aforesaid  Itad  been  committed,**  and 
thereupon  dismissed  the  said  bankruptcy 
proceedings.  Thereafter  plaintiffs  brought 
this  proceeding  on  behalf  of  themselTes  and 
other  creditors,  praying,  among  otbar  things: 

"That  the  sum  of  $1,598,  with  interest,  be 
paid  by  the  defendant  to  tiie  clerk  of  the  court 
fra  the  benefit  of  plaintiffs  and  such  other  credi- 
tors ot  the  Olson's  Market,  Incorporated,  as 
are  entitled  to  participate  therdn,  and  that  the 
funds  be  ordered  distributed  proportionately 
according  to  the  respective  amounts  of  their 
valid  claims  amoog  the  creditors  of  said  Olson's 
Market,  Incorporated,  entitled  legally  to  par- 
ticipate therein,  and  for  general  relief." 

The  defendant  In  his  answer  and  upon  tbs 
witness  stand  denied  that  he  was  a  director 
or  trustee  of  the  defnnct  corporation,  but 
the  finding  of  the  court  was  to  the  contrary. 

The  rl^ts  of  the  parties  depend  In  lai^ 
measure  upon  the  statute  concerning  the  ef- 
fect of  a  dissolution  of  a  corporation  In  force 
at  the  time  of  sudi  dissolution.  Judgment 
was  for  the  defendant,  and  plaintiffs  appeal. 
AK>ellants  predicate  their  right  to  recover  In 
this  form  of  action  on  the  theory  that  Imme- 
diately upon  the  dissolution  of  the  corpora- 
tion the  directors  became  trustees  for  the 
stockholders  and  creditors  of  the  corpora- 
tion, under  section  40O,  Civil  Codfc  They, 
therefore,  claim  the  aid  of  a  court  of  equity 
In  the  administration  and  distribution  of  the 
trust.  The  statute  providing  for  a  forfeiture 
of  a  corporate  charter  for  failure  to  pay  the 
Ucense  tax  <Stats.  1907,  p.  746,  |  10a)  de- 
clares (italics  ours): 

"In  all  cases  of  forfeiture  under  the  provi- 
sions of  this  act,  the  directors  or  managers  In 
office  of  the  affairs  of  any  domestic  corporation, 
whose  charter  may  be  so  forfeited,  *  *  *  are 
deemed  to  be  tnuieea  of  the  oorporatitM  and 
gtookhoHen  or  mmtbtn  of  the  oorporaiion 
whose  power  or  right  to  do  boriness  la  forfeited 
and  have  full  power  to  teiile  fhe  affairs  of  the 
corporation,  and  to  maintain  or  defend  any  ac- 
tion or  proceeding  then  pending  in  behalf  of 
or  against  any  of  said  corporations,  or  to  take 
such  legal  proceedings  as  may  be  necessary  to 
fully  settle  the  affairs  of  said  corporation,  and 
such  directors  or  managers,  as  such  trustees, 
may  be  sued  in  any  <^  the  courts  of  the  state 
by  any  person  having  a  claim  against  any  of 
said  corporations." 

This  statute  does  not  In  express  terms 
mal^e  the  directors  trustees  for  the  creditors. 
However,  section  400  of  the  Civil  Code,  as  It 
stood  at  the  time  of  the  dissolution  of  fhe 
corporation,  provided: 

"Ualesa  other  persona  are  appointed  by  the 
court,  the  directors  or  managers  of  the  affairs 
of  a  corporation  at  the  time  of  its  dissolution 
are  trustees  of  the  creditors  and  stockholders 
or  members  of  the  corporation  dissolved,  and 
have  full  power  to  settle  the  affaira  of  the  cor- 
poration." 

[1]  It  Is  claimed  that  these  two  statutes 
must  be  construed  together,  and  when  so 
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constroed  the  directors  are  trustees  for  tb» 
creditors  as  well  as  the  stockholders.*  The 
power  to  manage  the  property  of  the  defunct 
corporation,  and  to  settle  Its  al&ilrs,  neces- 
sarily involves  the  payment  of  the  creditor^ 
dalma;  where  there  is  suffldoit  property,  and 
ttie  creditors  are  Uierefore  necessarily  Int^- 
ested  in  the  conduct  of  tiw  trustees.  The 
questlott  of  the  method  of  enforcing  their 
claims,  however,  is  more  difficult,  and  de- 
pends np<m  the  leglslatitxi  on  the  subject.  la 
order  to  correctly  undentand  tiie  rights  of 
a  corporatism,  its  stockholders  and  creditors, 
in  case  of  dissolution  for  nonpayment  of  li- 
cense tax,  it  is  necessary  to  omslder  the  his- 
tory of  this  le^slatlon.  The  original  stat- 
ute Imposing  a  licrase  tax  was  approved 
March  20, 1905.  Stats.  1905,  p.  493.  It  pro- 
vided for  the  forfeiture  of  Uie  charters  of  all 
corporations  falling  to  pay  the  license  tax 
(section  Q),  and  declared  that  any  person 
who  shall  exercise  "any  powers  under  the 
diarter  of  any  such  corporation  after  the 
same  shall  become  forfeited  to  the  stated 
shall  be  guilty  of  a  misdemeanor."  No  pro- 
vision was  made  therelD  for  settling  the  af- 
fairs of  such  a  dissolved  corporation,  or  dis- 
posing of  Its  property.  To  provide  for  this 
defect,  the  Lc^latura  the  next  day  (March 
21,  1905)  repealed  section  899  and  amended 
section  400  of  the  Civil  Code  to  read  as  above 
quoted.  Stata.  1005,  p.  56S.  This  amend- 
ment mvely  substituted  "a"  for  "audi"  be- 
fore the  w<»d  "corporation."  The  reason  for 
the  diange  was  that  section  390,  Civil  Code, 
stated  that  the  dissolution  of  corporations, 
If  voluntary,  was  provided  for  by  the  chap- 
ter oa  dissolution  of  corporations  (Code  of 
ClvU  Procedure,  tit.  6,  pt.  3),  and  involun- 
tary by  the  chapter  on  quo  warranto 
(chapter  6,  tit.  10,  pt.  2,  of  the  Code  of 
ClvU  Procedure) ;  consequently  the  words 
"such  corporation"  in  section  400,  Civil  Code, 
might  be  construed  to  apply  only  to  corpora- 
tions dissolved  by  one  of  these  two  methods. 
It  is  obvious,  therefore,  that  the  Legislature 
contemplated  that  section  400,  ClvU  Code, 
would  apply  to  corporations  dissolved  for 
nonpayment  of  llcoise  tax,  and  that  It  was 
amended  as  a  part  of  the  general  scheme  of 
dealing  with  corporations  so  dissolved.  The 
effect  of  this  legislation  was  to  destroy  the 
corporation  so  that  no  suit  could  be  brought 
against  It,  and  that  a  Judgment  secured  In  a 
suit  prosecuted  against  the  corporation,  if 
before  or  pending  the  suit  the  corporation 
was  thus  dissolved,  was  void.  Newhall  v. 
Western  Zinc  Mining  Co.,  164  Cal.  380.  128 
Pac.  1040;  Crossman  v.  Vtvienda  Water  Co., 
150  Cal.  575,  580,  89  Pac.  335. 

"It  is  settled  beyond  question  that,  except  as 
otherwise  provided  by  statute,  the  effect  of  the 
dissoludott  of  a  corporation  is  to  terminate  its 
existence  as  a  legal  entity,  and  render  it  incapa- 
ble of  suing  or  being  sued  as  a  corporate  body 
or  in  its  corporate  name.  It  li  dead,  and  can 
no  more  be  proceeded  agidnst  as  an  existing  cop 
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poradon  than  could  &  natural  person  after  his 
death.  There  ii  no  one  who  can  appear  or  act 
for  it,  and  all  actions  pending  a^net  It  are 
atmted,  and  any  Jadgment  attempted  to  l>e  given 
against  it  is  void.  *  *  *  Statutes  similar  to 
our  section  400  of  the  Civil  Code  above  quoted 
do  not  have  the  effect  of  continuing  the  exist- 
ence of  the  corporation  as  cestui  que  trust,  or 
otherwise,  so  as  to  render  it  capable  of  defend- 
ing  actions  in  its  corporate  name."  Grossman 
T.  Vivienda  Water  Co.,  mpra. 

The  effect  of  this  legislation  wae  very  far- 
reaching  and  disastrous.  Corporate  charters 
were  forfeited  without  any  knowledge  on  the 
part  of  the  creditors  of  such  forfeiture.  The 
Governor  of  the  state,  on  June  1,  1906,  In  his 
call  for  an  extra  session  of  the  Legislature, 
Bi>eciaed  as  one  of  the  purposes  of  such  seR- 
slon  the  amendment  of  the  statute  of  1U05, 
"bo  88  to  Increase  the  license  tax  on  such 
corporations,  ♦  •  •  and  provide  for  the 
revival,  under  certain  conditions,  of  the  cor- 
porations which  have  not  paid  their  tax,  and 
make  provision  for  settling  the  affairs  of  cor- 
I)oratlons  where  said  license  tax  has  not 
been  paid.  •  •  • "  The  Legislature,  on 
June  13,  1906,  at  Its  special  session,  passed 
an  act  amending  the  law  of  March  20,  1905 
(Stats.  1907,  Extra  Sess.  1906,  p.  22),  by 
amending  every  section  thereof  excepting  the 
section  providing  for  appropriations,  and 
adding  two  new  sections,  10a  and  10b.  Sec- 
tion 6  provided  that  by  payment  of  the  de- 
linquent license  tax  between  July  1,  1906, 
and  September  6,  1906,  with  penalties  there- 
in provided,  the  corporation  "shall  be  re- 
lieved from  the  forfeiture  prescribed  by  the 
act,  and  all  persons  exercising  the  powers  of 
any  such  corporation  making  such  payment 
shall  be  relieved  from  the  provisions  of  sec- 
tion nine  of  the  act."  Section  10a  was  add- 
ed in  the  same  terms  as  above  quoted  from 
the  amendment  of  1907  (Stats.  1907,  p.  745; 
Extra  Sess.  1906,  p.  22).  The  amendments 
of  1907  (Stats.  1907,  p.  745)  further  defined 
the  rights  of  creditors  upon  such  dissolution, 
by  adding  two  provisos,  as  follows: 

"Provided  always  that  no  action  pending 
against  any  corporation  shall  abate  thereby,  but 
may  be  prosecuted  to  final  judgment  and  the 
same  may  be  enforced  by  execution  with  the 
same  force  and  effect  and  in  like  manner  as 
though  no  forfeiture  has  occurred ;  and 

"Provided  further :  That  where  judgment  has 
been  entered  against  any  corporation  prior  to 
forfeiture  under  this  act,  that  notwithstanding 
execution  may  be  issued  thereon  and  the  prop- 
erty of  said  corporation,  or  which  may  come  into 
the  hands  of  any  trustees  for  it  mny  be  levied 
upon,  seized  and  sdd  to  satisfy  the  same  with 
like  force  and  effect  as  tiioagh  such  fbrfdture 
had  not  occurred." 

By  the  various  amendments  to  the  law  of 
1905  (Stats.  1905,  p.  493),  opportunity  was 
given  to  pay  the  tax  and  thus  revive  the  cor- 
poration. Stats.  1007,  Extra  Sesa  1006,  p. 
22;  1007,  p.  746;  1909,  p.  454;  1911.  p.  1094; 
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1913,  pp.  513,  680 :  1915,  p.  422 ;  1917,  pp.  371, 
378.  So  that,  while  the  Legislature  of  1905 
contemplated  the  complete  dissolution  and 
settlement  of  the  affairs  of  the  corporation,  all 
the  subsequent  legislation  on  the  subject, 
beginning  with  the  special  session  of  1906, 
looked  to  the  revival  of  the  corporation. 
The  rights  of  the  creditors  to  seek  the  aid 
•  of  a  court  of  equity  to  supervise  and  direct 
the  trustees  must  be  determined  in  the  light 
of  this  policy.  The  creditors  have  the  right 
to  sne  the  trustees  .(section  10a,  Stats.  1907, 
p.  746)  to  recover  their  claims.  In  Rossi  v. 
Cairo,  174  Cal.  74,  161  Pac.  1161,  this  court 
had  under  consideration  the  right  of  a  stock- 
holder to  force  a  sale  of  the  very  extensive 
and  valnable  property  of  the  corporation  for 
the  purpose  of  winding  up  the  affairs  of  a 
defaulting  corporation.  It  was  there  h^d 
that  the  purpose  of  the  law  was  to  vest  the 
trustees  with  a  discretion  as  to  the  sale 
which  could  not  be  controlled  by  a  court  of 
equity,  except  In  case  of  an  abuse  of  power. 
The  court  thete  sold: 

"In  order  to  justify  the  interference  of  a  • 
court,  Bays  the  Supreme  Court  of  Alabama,  the 
mere  fact  of  dissolution,  or  forfeiture  of  the 
charter,  is  not  enough;  the  facte  appearing 
'must  be  of  a  character  to  show  that  the  trus- 
tees are  incompetent,  or  unfaithful,  or  are  mis- 
managing the  property  to  the  injury  of  the  com- 
plainant, or  are  without  power  and  authority 
to  Bubs^e  some  peculiar  interest  or  right  of 
the  party  complaining  and  that  he  is  being  in- 
jured thereby.*  Weatherly  v.  Capital,  etc,  Go., 
115  Ala.  172,  22  South.  142.  This  language 
was  used  with  reference  to  an  application  for 
the  appointment  of  a  receiver  to  take  charge  of 
and  administer  the  corporate  assets,  as  also 
was  the  language  in  the  Havemeyer  Case,  but 
the  same  principles  apply  to  any  application 
for  the  intervention  of  the  judicial  power  to 
supersede,  supervise,  or  control  the  powers  con- 
ferred by  the  statute  npcai  the  trustees." 

[2,  S]  It  follows,  therefore,  that  the  credi- 
tors must  ordinarily  seek  the  usual  remedies 
at  law.  and  the  question  In  this  case  is 
whether  sufficient  facts  are  stated  to  Justify 
an  application  to  a  court  of  equity,  and  If 
not  whether  a  cause  of  action  at  law  Is  stat- 
ed. It  appears  from  the  complaint  that  one 
of  the  directors  of  a  defunct  insolvent  cor- 
poration, in  custody  of  Its  funds  as  such  of- 
ficial of  the  company,  seeks  to  appropriate 
the  major  part  of  Its  assets  to  his  own  claim, 
in  violation  of  his  duty  to  the  corporation, 
its  stockholders  and  creditors.  Title  Ins.  & 
Trust  Co.  V.  Cal.  Development  Co.,  171  Cal. 
173,  214.  152  Pac.  542.  citing  with  approval 
Moraw'etz  on  Corp.  |  787.  The  findings  are 
to  the  effect  that  two  of  the  three  directors 
consented  to  such  an  arrangement,  but  that 
subsequently  91,000  was  returned  to  the  cus- 
tody of  trustee  Olson.  Without  undertaking 
to  define  the  duties  of  such  directors  to  cred- 
itors, It  is  clear  that  the  directors  cannot, 
with  due  regard  to  their  duties  to  stockhold- 
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era  and  to  creditors,  pay  tbemsdyes  from 
the  funds  held  In  trust  for  all  the  stockhold- 
ers. Where  it  Is  apparent,  as  It  la  here,  that 
the  directors  or  tmstees  are  using  their 
power  and  authority  for  the  purpose  of  bene- 
fiting themselves  at  the  expense  of  both  cred- 
itors and  stockholders — for  the  stockholders 
are  interested  in  having  the  best  terms  pos- 
sible made  with  the  creditors — and  where 
relief  has  been  sought  in  the  only  legal  tri- 
bunal that  could  defeat  such  a  preference,  and 
where  the  corporation  la  Insolvent,  the  in- 
terest of  the  creditors  in  the  fund  is  suffi- 
cient to  Justi^  the  interposition  of  a  court 
of  equity  at  the  instance  of  a  creditor. 

[4]  Plaintiffs  in  this  action  sought  to  in- 
voke the  power  of  a  court  of  equity,  praying, 
among  other  things,  "That  the  said  defend- 
ant, Herbert  Choyoskl,  be  declared  and  held 
trustee  of  said  sum  of  |1,598  *  *  *  for 
the  benefit  of  plaintiffs  and  any  and  all  cred- 
itors •  •  •  who  come  In  this  action  and 
establish  their  claims.  •  •  Notwith- 
standing this  prayer  and  that  the  court  found 
•  the  fact  to  be  that  $598  was  in  the  posses- 
sion of  the  respondent  under  circumstances 
which  charged  him  with  a  trust  In  favor  of 
the  creditors  and  stockholders  of  the  cor- 
poration, the  Judgment  rendered  was  that 
plaintiffs  take  nothing  and  defendant  have 
Judgment  for  costs.  Such  a  Judgment  was 
erroneous.  The  complaint  was  framed  in 
three  counts.  Most  of  the  allegations  in  each 
were  the  same,  the  allegations  of  the  first 
count  being  incorporated  into  the  second  and 
third  counts  by  reference  In  the  first  count 
it  is  alleged  that  there  were  three  trustees 
of  the  corporation,  one  of  whom  was  the  re- 
spondent, at  the  time  of  the  dlssoIutloD.  In 
the  last  count  It  was  alleged  that  "one  Hen- 
ry Olson  was  the  only  director  of  said  cor- 
poration in  office  and  oigaged  In  the  man- 
agement of  Its  business  and  affairs."  In  the 
first  count  It  was  alibied  that  the  respond- 
ent agreed  with  hla  cotmsteea  Olson  and 
Hawkinson  ttiat  be  would  apply  the  sum  of 
$1,698  recdved  by  him  In  payment  of  the 
claims  of  Uie  creditors  of  the  corporation, 
while  in  the  last  count  It  was  alleged  that 
tlils  agreement  was  made  between  respond- 
ent and  Olson,  as  the  only  director  of  the 
corporation  in  office  and  wlio  was  managing 
its  affairs  at  the  time  of  its  dissolution.  It 
appeared  from  the  evidence  to  the  satisfac- 
tion of  the  trial  court  that  there  was  no  spe- 
cific agreement  on  the  part  of  the  respondent 
to  use  said  money  in  payment  of  appellants* 
claim,  and  that  the  money  was  held  by  him 
as  one  of  the  three  trustees  of  the  corpora- 
tion. Bespondent's  claim  that  be  held  the 
money  in  his  own  right  by  virtue  of  his 
agreement  with  Olson  that  the  amount 
should  be  applied  to  respondent's  Indebted- 
ness is  not  tenable,  for  a  director,  "Who  Is 
at  the  same  time  a  creditor,  Is  precluded 
from  using  his  position  as  director  to  obtain 


a  preference  over  other  creditors  In  the  pay- 
ment o^  his  own  claims."  Title  Ins.,  etc,  Co. 
T.  California  Dev.  Co.,  supra.  171  C:iL  214, 
152  Fac  S59.  Heace  the  application  of  the 
money  in  the  hands  of  the  respondent  in  pay- 
ment of  his  own  claim  was  void,  and  the 
finding  of  the  court  in  tliat  regard  Is  in  le-sil 
effect  a  finding  that  the  $598  was  held  by  the 
respondent  as  one  of  the  three  trustees  of 
the  defunct  corporation. 

[I]  In  order  to  determine  the  controversy 
before  the  court,  to  wit,  the  ownership  of 
the  $1,598,  $598  of  which  was  conceded  to  be 
in  the  hands  of  the  respondent,  It  was  there- 
fore necessary  that  the  other  two  trustees 
be  Joined  as  codefendants.  It  was  the  duty 
of  the  court,  if  no  application  was  made 
therefor,  to  require  the  pleadings  to  be 
amended  so  as  to  bring  in  the  other  two 
trustees,  for  there  could  be  no  adjudication 
binding  upon  the  property  of  the  corpora- 
tion in  their  absence.  Code  Civ.  Proc.  { 
389;  Grahi  t.  Aldrlch,  38  CaL  514,  522,  99 
Am.  Dec  423;  O'Connor  T.  Irvine,  74  Cal. 
435,  443,  16  Pac  236;  Alison  v.  Goldtree,  117 
Cal.  545,  550,  49  Pac  671 ;  Mitau  T.  Boddan, 
149  Cal.  1,  84  Pac  145,  6  L.  B,  A.  (N.  S.) 
275.  The  defendant  alone  would  not  have 
authority,  by  default  or  otherwise,  to  bind 
the  property  of  the  corporation.  Newhall  v. 
Western  Zinc  Mln.  Co.,  164  Cal.  380,  383.  128 
Pac  1040 ;  Stats.  1907,  p.  746,  S  10a. 

The  trial  court  made  no  finding  as  to  the 
statute  of  limitations.  It  appears  from  the 
record  that  on  September  25,  1907,  the  Ol- 
son's Market,  Incorporated,  acknowledged 
plaintiffs'  claims  in  writing.  The  original 
complaint  was  filed  September  16,  1910.  If 
these  facts  are  true,  the  four-year  period  for 
commencing  an  action  after  such  scbnowl- 
edgment  had  not  then  elapsed.  The  evidence 
on  a  new  trial,  however,  may  be  different, 
and  we  need  not,  therefore,  pass  ou  the  ques- 
tion. 

The  Judgment  la  reversed,  and  the  trial 
court  is  directed  to  grant  plaintiffs  leave  to 
amend  their  complaint  to  Join  the  other  tms- 
tees of  the  Olson's  Market,  Incorporated,  as 
codefendants,  and  to  make  other  appropriate 
amendments  to  determine  the  rights  of  the 
plaintiffs  in  and  to  the  fund  in  the  hands  of 
the  d^endont. 

We  concur:  MBLTIN*  J. ;  LBNNON.  J. 

SHAW,  J.  I  concur  In  the  Judgment  The 
complaint  and  the  findings  showed  that 
Cboynski  held  $688  as  tmatee  for  the  credi- 
tors and  stockholders  of  the  detnuct  «H:po> 
ration ;  that  he  denied  the  trust  and  applied 
the  money  to  his  own  use,  and  that  the  two 
other  directors  were  also  tmatees  to  admin- 
ister and  settle  the  affairs  of  said  corpora- 
tion, bound  to  the  same  duties  as  (Aoynskl 
The  court  had  full  authority  in  a  suit  against 
Cboynski  alone  to  give  Judgment  declaring 
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that  he  hdd  that  ram  as  aoch  tnistee.  Bat 
it  coald  not  go  further  and  direct  the  admln- 
IstratloD  aod  distribution  of  the  trust  funds, 
unless  the  two  other  trustees  were  parties 
to  the  snlt. 

Under  these  drcnmstances,  If  the  plain- 
tiffs or  Choynskl  had  asked  to  bare  the  oth- 
er two  trustees  made  parties.  It  would  have 
been  the  duty  of  the  court  to  grant  the  ap- 
iflicatlon,  hare  the  parties  brought  In  by 
proper  amendment,  proceed  to  determine  the 
entire  controversy,  and  order  that  the  trust 
be  settled.  The  cases  dted  In  the  opinion 
of  Justice  Wilbur  so  declare.  &ut  I-  do  not 
think  they  are  authority  for  the  proposition 
that  the  court  was  bound  of  Its  own  motion 
to  reqnire  the  pleadings  to  be  amended  so 
ns  to  bring  in  the  other  two  tnistees.  In 
other  words.  If  the  court  below  had,  upon 
the  complaint  and  findings,  given  Judgment 
that  Choynskl  had  {598  In  his  possession, 
and  that  he  held  the  same  In  his  capacity  as 
one  of  the  trustees  of  the  defunct  corpora- 
tion, for  the  benefit  of  the  stockholders  and 
creditors,  including  the  plaintiffs.  I  do  not 
think  this  court  would  be  Justified  In  re- 
versing the  case  because  It  did  not,  of  Its 
own  motion,  go  on  and  have  the  other  par- 
ties brought  in  so  as  to  give  relief  which  no 
one  hnd  prayed  for.  In  all  other  parttculnrs 
I  agree  with  the  opinion  of  Justice  WILBUR. 

We  concur:  LAWLOB,  J. ;  OLNEY,  3. 


(UO  GaL  297) 

SAX  V.  CLABK  et  aL    (L.  A,  4779.) 

(Snpreme  Court  of  California.    May  1,  1919.) 

1.  Lis  Pendews  «=»1B— Nambs  of  Parties.  : 
Under  Code  Civ.  Proc,  {  409.  tlie  names  of  | 

all  parties  to  an  action  are  essential  to  a  prop- 
er  lis  pendens. 

2.  Lis  ,  Pendens  «=»3(4>—NECESsrrT— Pork- 
closure  or  lilENS. 

A  lis  pendens. is  not  requirpd  in  a  suit  for 
the  forwlosiire  of  liens  filed  within  90  dnys, 
under  Code  Civ.  Proc.  S  1190.  and  a  purchaser 
of  the  land  duHnK  the  pendency  of  such  a  Riiit 
must  be  held  to  have  bad  constmctive  notice 
thereof. 

8.  MOBTGAOKS  «=9l51(3>— Meohahicb*  Liknb 
— Tbust  Deeob— Pbioritt. 
Wbere  the  construction  of  a  building  for 
which  lien  claimants  furnishpd  mHterial  was 
begun  on  September  15,  1912,  and  the  lien 
claimants  entored  into  their  contract  for  fur- 
nishing materials  for  such  buildinft  on  Octoher 
1,  1912,  and  furnished  such  materials  between 
SQch  date  and  January  15,  191.?.  a  material* 
man's  lien,  properly  filed,  attadied  Beptember 
15,  1912.  and  was  superior  to  a  trust  deed  dated 
October  21,  1912,  under  Code  Civ.  Proc.  f  1186. 
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4.  Appeabance  «=>24(1)  —  Defectivb  Sum- 
Hons— Waives  of  InnBHrnss. 
A  party  who  appears  in  an  action  and  de- 
mnrs  to  the  complaint  waives  all  possible  in- 
firmity in  the  summons  or  service  thereof. 

9.  Pboobss  ^25-^UICH0n8— Naubs. 

Tfae  names  of  all  the  defendants  need  not 
appear  in  the  title  in  a  summons,  wbere  all  the 
names  are  given  in  the  body  thereof,  under 
Code  CiT.  Proe.  |  407. 

Department  2. 

A[H)eal  from  Superior  Court,  Los  Angeles 
County;  Orant  Jackson,  Judge. 

Action  by  Caroline  Sax  against  William  E. 
Clark  and  others.  Judgment  for  plalutlfT, 
and  defendants  appeal.  Reversed. 

R.  L.  Horton.  of  Los  Angeles,  for  appel- 
lants. 

James  Brunken  and  S.  M.  Johnstone,  both 
of  Los  Angeles,  for  respondent. 

MELTIN,  3.  Plaintiff  successfully  sued  to 
quiet  her  title  to  lot  57  of  the  Cumberland 
tract,  as  per  map  thereof  recorded  In  book 
19,  page  20,  of  AUscellaneous  Records  in  the 
office  of  the  county  recorder  of  Los  Angeles 
county,  state  of  California.  Defendants  liave 
appealed  from  the  Judgment, 

The  source  of  title  is  common.  It  was  stip- 
ulated that  prior  to  October  21,  1912.  Alice 
0.  Handy  and  Harry  Handy  were  owners  of 
the  property.  On  that  day  they  delivered  to 
the  Tltie  Insurance  &  Trust  Company  a  trust 
deed  to  secure  a  note  for  (700  in  favor  of 
Marie  L.  Barrett  This  was  recorded.  On 
June  24,  1913,  tiie  Title  Insurance  &  Trust 
Company,  in  accordance  with  the  terms  of  the 
trust  deed,  conveyed  the  property  to  Marie  L. 
Barrett,  who  on  the  following  day  quit- 
claimed to  Anna  H.  Golkins,  and  on  July  26, 
1913,  Anna  M.  Colklns,  by  grunt  deed,  con- 
veyed the  property  to  plaintiff  herein. 

The  title  which  appellants  assert  Is  based 
upon  the  following  &cts: 

On  March  26,  1013,  a  mechanics*  lien  was 
recorded  against  the  property  In  question 
and  Alice  Handy  and  F.  C  Handy,  and  in  to.- 
vor  of  B.  W.  and  W.  E.  Clark,  doing  business 
as  Clark  Bros.  On  April  0,  1913,  there  was 
recorded  a  mechanic's  lien  In  favor  of  An- 
tonio Sllva  against  A.  Handy,  covering  the 
premises  In  question.  On  June  20,  1013,  an 
action  was  commenced  and  a  lis  pendens  was 
recorded  wherein  B.  W.  Clark  et  al.  were 
plaintiffs  and  Alice  G.  Handy  et  al.  were  de- 
fendants. In  said  action  the  Handys,  Barrett, 
Moyer,  and  Tltie  Insurance  &  Trust  Com- 
pany were  made  parties  and  served  with  pro- 
cess. The  Title  Insurance  &  Trust  Company, 
holding  the  legal  title  as  trustee,  filed  a  de- 
murrer to  the  complaint  Thereafter  Judg- 
ment was  rendered  against  all  the  defend- 
ants named  in  said  action  and  in  favor  of  the 
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plaintiffs  ttierelit  for  an  amount  greater  than 
¥600  and  for  foreclosure  of  the  mechanics* 
Uena.  On  Blay  18.  1914.  the  Oiexitt  of  Los 
Angeles  county  sold  the  pronlses  npoa  execu- 
tion Issued  In  said  suit  to  Claric  Bros.  Lum- 
ber Company,  a  corporatim.  d^tverlng  a 
certificate  of  sale,  ii^dk  was  recorded  July 
16,  1914.  On  March  10,  1916,  Clark  Bros. 
Lumber  Company  conveyed  the  property  to 
defendant  Hammond  Lumber  Company,  and 
thereafter  the  sheriff  of  Los  Angeles  county 
made  and  delivered  hie  sheriff's  deed  to  the 
prendaes  to  said  Hammond  Lumber  Com- 
pany. This  chain  of  title  was  asserted  by 
Hammond  Lumber  Company  by  way  of  croes- 
complolot  In  the  action  at  bar. 

[1,2]  It  Is  the  contention  of  respondent 
that  the  suit  for  the  foreclosure  of  the  Uens 
had  no  binding  force  against  her  or  her  title 
because  she  bad  neither  actual  nor  construe- 
Hve  notice  of  the  pendency  of  that  actioiL 
In  this  tKhalf  ahe  calls  attentlcm  to  ber  un- 
contradicted testimony  that  she  knew  noth- 
ing of  the  said  snit,  and  to  the  infirmity  of 
the  lis  pendens  which  was  entitled,  "B.  W. 
Clark  et  al..  Plaintiffs,  v.  Alice  G.  Handy  et 
al..  Defendants,"  after  which  was  the  usual 
statement  that  an  action  was  pending  upon 
tbe  complaint  "of  the  above-named  plaintiffs" 
against  the  "above-named  defendants.".  Our 
attention  la  called  to  the  fact  that  while  the 
notice  describes  tbe  land  and  gives  tbe 
amount  of  tbe  Hen  claims  and  costs,  it  con- 
tains no  further  Identification  of  tbe  parties 
to  the  action.  It  is  doubtless  true  that  the 
names  of  such  parties  are  essential  to  a  prop- 
er lis  pendens  (section  409,  Code  Civ.  Proc.), 
but  this  fact  can  give  no  comfort  to  respond- 
ent be<'au8e  a  lis  pendens  Is  not  required  in 
a  suit  for  the  foreclosure  of  liens  filed  with- 
in 00  days.  Section  1190,  Code  Civ.  Proc; 
Tuilob  V.  Boyce,  174  Pac.  6S0;  s.  a,  177  Pac 
S47.  We  must  hold,  therefore,  that  jAolntlff 
had  construtive  notice  of  the  pendency  of  the 
action. 

Respondent  Insists,  however,  that  upon  the 
authority  of  Metropolis  Trust  &  Savings 
Bank  of  Bamet.  166  Cal.  449.,  132  Pac.  63S, 
her  title  must  be  held  senior  to  that  d^md- 
Ing  ution  the  medianlcs'  liens,  and  that  the 
suit  and  the  resulting  judgment  can  have  no 
binding  force  against  her  deed  from  the 
trustee.  There  Is  language  in  the  opinion  in 
that  case  which.  If  removed  from  the  context, 
would  seem  to  support  this  contention,  but 
tbe  facts  of  the  two  cases  are  not  at  all  simi- 
lar. That  was  a  suit  to  restrain  the  sheriff 
from  selling  property  under  a  Judgment  In  an 
action  to.  foreclose  mechanics'  liens.  The 
plaintiff  and  respondent  therein  had  been  a 
defendant  in  the  lioi  suit  and  the  Judgment 
decreeing  the  sums  claimed  aa  liens  upon  the 
real  property  involved  found  them  subject 
and  subordinate,  however,  to  the  lien  of  the 
respondent  under  its  deed  of  tnut  It  was 
therefore  properly  held  that  reqKindent's 


title  acquired,  during  tbe  pendency  of  tbe  ac> 
tlon,  £rom  the  trustee,  by  sale  according  to 
the  terms  of  the  trust  deed  need  not  be  set 
up  by  mqn>iement^  answn  in  tbe  lien  suit. 

[3]  In  the  case  before  us  the  facts  are  en- 
tii^  different  In  the  foreclosure  com^alnt 
it  is  alleged  that  the  Title  Insurance  &  Truat 
Company  was  grantee  In  the  trust  deed  dated 
October  21,  1912.  recorded  by  tlie  county  re- 
corder of  Los  Azalea  county ;  that  tbe  ctm- 
stmctlon  of  the  building  for  whidi  the  U« 
claimants  furnished  material  was  begun  on 
or  about  S^tonber  15,  1912;  that  Claric 
Bros,  altered  into  tb^r  contract  for  furnish- 
ing materials  for  that  bulldhag  on  Oa»t)er  1, 
1912,  and  fnmlabed  such  materials  between 
said  date  and  January  16.  191S.  It  f(4towed 
therefrom  that  the  Uena  of  the  claimants  at- 
tached about  S^rtonber  16,  1912;  that  tlie 
trust  deed  was  subsequent  to  and  subject  to 
such  Uens.  Section  1186,  Code  Civ.  Proc 
There  was  also  the  usual  aUegution  that  tbe 
claims  of  the  defendants,  Indndlng  tbe  Title 
Insurance  ft  Trust  Company,  "are  subse- 
quent to  and  subject  to  plaintiffs'  claims  of 
lien  sued  upon  herein***  The  lien  claimants 
prayed  for  Judgment  foreclosing  their  liens, 
and  decreeing  "that  the  liens  of  the  plaintiffs 
be  declared  prior  to  those  of  the  defendants, 
and  each  of  them,"  and  that  tbe  Title  In- 
surance &  Trust  Company  be  restrained  from 
selling  the  premises  pending  the  litigation. 
The  Title  Insurance  &  Trust  Company,  trus- 
tee by  virtue  of  the  deed  of  trust.  Sled  a  de- 
murrer to  the  complaint  Thereafter  a  Judg- 
ment by  default  was  given  against  oil  the 
defendants,  in  which,  among  other  things, 
it  was  adjudged  tliat  the  liens  of  plaintiffs 
were  superior  to  any  claim  of  the  defendants. 
Including  the  trustee.  That  this  Judgm«it  is, 
under  the  circumstances,  binding  upon  Uie 
plaintiff  her^  we  are  convinced. 

[4,  n  BespondCTt  has  made  the  further  as- 
sertion that  the  ddl^dants  In  the  suit  upon 
the  claims  of  Uea  were  never  properly  served 
with  summons,  and  that  the  court  never  ac- 
quired Jurisdlctl<m  of  them  or  of  the  -subject- 
matter  of  tbe  action.  This  point  if  good, 
would  be  of  no  value  to  plaintiff  herein,  for 
the  reason  that  the  holder  of  the  legal  title 
to  the  property,  die  trustee,  who  was  <me  of 
her  predecessors  In  interest,  did  appear  in 
the  action  and  demur  to  the  complaint,  thus 
waiving  aU  possible  Inflnnlt?  in  the  summons 
ot  tbe  service  thereof.  In  re  Clarke,  1^  Cal. 
888,  68  Pac;  22;  Security  Loan  ft  Trust  Co. 
of  Southern  California  v.  Bo^tim  &  South 
Riverside  Fruit  Oa,  126  Cal.  418,  68  Pac. 
941,  69  Pac.  296.  The  summons  In  that  ac^ 
Uon  was  enUtled  "B.  W.  Clark  et  aL,  Plain- 
tiffs, T.  AUce  O.  Handy  et  aL,  Defendants," 
and  the  respondent  insists  that  it  was  a  nul- 
lity as  against  oU  of  tlie  defendants  exo^t, 
possibly,  AUce  O.  Handy,  basing  her  conten- 
tion upon  die  authority  of  I^rman  v.  Milton. 
44  CaL  630.  Tbiete  is  no  force  in  tbe  attack 
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on  tbe  summons,  and  the  dted  case  is  not 
opposite  because  In  the  body  of  the  criticized 
summons  the  names  of  all  of  the  defendants 
were  given.  There  Is  no  provision  In  the 
statute  that  such  names  must  appear  in  the 
title.  Section  407,  Code  Civ.  Proa  There- 
fore, conceding  that  the  plaintiff  In  this  ac- 
tion may  attack  the  snmrnons  In  the  suit  on 
the  lien  claims,  we  are  constrained  to  hold 
that  there  was  a  substantial  compliance  with 
the  law  In  the  form  of  the  summons  served 
*ipoD  the  defendants  In  that  litigation. 

For  the  reasons  above  given,  the  judgment 
Is  rererBed. 

We  concnr:   WII^ITB,  J.;  LBNNON,  J. 


(40  C^al.  App.  tffi) 

PATTERSON  v.  ALMOND  CITT  LAND  ft 
DEVELOPMENT  00.  et  al. 
(av.  2732.) 

(IMstrict  Court  of  Appeal,  First  District,  Di- 
vlsioD  2.   California.    March  14,  1919.) 

1.  Appeal  and  Ebbob  ^=>767(1)  —  Bam  on 
Appeal— SuFnciBNCT. 

Where  a  brief  to  which  is  appended  a  r6- 
sumi  of  the  evidence  of  certain  witaesaes  con- 
tains conclusions  of  fact  to  support  whi^h  no 
reference  la  made,  either  to  the  transcript  or 
the  appendix  to  the  brief,  and  the  brief  con- 
tabu  nothing  dearly  Infonnlng  the  court  what 
the  issnes  were,  and  sets  out  only  one  of  the 
findings,  the  court  will  not  examine  a  400-page 
tnnacript  In  seardi  of  van*  upon  whldi  to 
base  a  reversal. 

2.  Appeal  and  Ebbob  ^=>1011(1)— Review- 
Questions  OP  Fact. 

Where  there  is  a  aobstantlal  conflict  of  evi- 
dcsKM  upon  the  ffects  found,  the  appellate  court 
will  not  overturn  the  flndiiigs  below. 

3.  Appeal  and  Ebbob  «=»1043C7)— Review— 
Habicless  Ebbob. 

Where  it  was  attpulated  that  the  evidence 
of  an  absent  witness  might  be  introduced  after 
otiier  evidence,  error,  if  any,  in  refusing  a 
continuance  for  the  continued  absence  of  such 
witness  was  harmless,  where  hia  evidence  would 
only  create  a  further  conflict  as  to  whether 
defendant  knew  of  the  admitted  fraud  perpe- 
trated on  plaintiff,  by  its  agent. 

4.  EXCnANOB    or   PBOPBETT  ^sll— RSSCTS- 

8I0N  —  Offxb  ot  ^convbtanos  —  SlTPri- 

(OENOT. 

In  a  suit  to  rescind  a  contract  for  the  ex- 
change of  land,  a  deed  of  reconveyance  by  plain- 
tiff was  auffidently  tendered  by  depositing  the 
deed  in  a  bank  and  notifying  defendant  to  call 
for  it 

5.  JiTDOUENT  4s;»408  —  Suit  to  Set  Abide- 

CONCXOBITENEafr— IKDIBEOT  ATTACK. 

Where  an  equitable  suit  Is  bron^t  to  set 
aside  a  judgment  at  law.  the  judgment  is  not 

res  adjudicate  on  the  Issues,  since,  while  It  la 


not  a  direct  attacli  on  the  judgment,  neitW  Is 
it  ct^teral,  but  la  an  indirect  atUck. 

Appeal  from  Superior  Court,  Alameda 
Ooanty;  Stanley  A.  Smith,  Judge. 

Suit  by  Mary  Hughes  Patterson  against 
the  Almond  City  Land  &  Development  Com- 
pany, Frai^  Bamet,  as  sheriff,  and  anoth- 
er, to  rescind  a  contract  for  the  exchange 
of  lands,  and  to  set  aside  a  Judgment  De- 
cree for  ];daintlff,  and  the  named  defendants 
appeal.  Affirmed. 

H.  S.  Derby,  of  San  Francisco  (J.  C.  Nich- 
ols, of  Berkeley,  of  counsel),  for  appellants- 

J.  M.  Latimer  (J.  B.  Pemberton,  both  of 
San  Fiandsco,  of  counsel),  for  respondent 

HAVSN,  J.  [1]  The  appeal  la  from  a 
judgment  In  ftivor  of  the  plaintiff  In  a  suit 
to  rescind  a  contract  for  the  «cchange  of 
real  property  npon  the  ground  of  fraud,  and 
to  set  aside  a  prior  judgment  of  the  supe- 
rior court  in  Alameda  county  In  a  suit  which 
grew  out  of  one  phase  of  the  dealings  be* 
tweoi  the  parties  under  the  contract  The 
appeal  is  taken  in  the  so^lled  "altematlTe'' 
method.  The  typewritten  transcript  of  tes* 
tlmony  covers  something  over  400  pages,  and 
tlie  findings  of  fact  alone  cover  12  typewrit- 
ten pages.  As  an  appendix  to  appeUants' 
brief  there  Is  printed  what  is  designated  a 
resume  of  the  evidence  of  three  wltneraes, 
with  some  references  to  transcript  pages. 
In  the  brief  Itself  are  certain  contusions  of 
fact,  to  support  which  no  r^eroice  is  made 
either  to  the  transcript  or  the  appendix. 
There  is  nothing  printed  In  either  brl^  to  In- 
form the  court  clearly  what  the  issues  were 
before  the  lower  court,  and  but  a  single  one 
of  the  findings  Is  printed,  and  that  In  the 
appendix  to  respondent's  brief.  Under  these 
circumstances,  the  court  will  not  examine 
the  voluminous  typewritten  transcript  in 
search  of  error  upon  which  to  base  a  re- 
versaL  Scott  v.  Hollywood  Park  Co.,  176 
CaL  680,  169  Pac.  379;  Randall  v.  Allen,  26 
Cal.  App.  Dec.  862,  on  rehearing  In  Supreme 
Court  see  180  Pac.  941. 

[2]  While  the  above  authorities,  and  many 
other  pronouncements  by  the  appellate 
courts  of  this  state,  justify  a  reftlsal  to  ex- 
amine any  portion  of  the  record  not  printed 
In  the  briefs,  we  are  loath  to  refuse  to  pass 
upon  the  merits  in  any  case  where  counsel 
have  endeavored  properly  to  present  their 
points.  In  this  case  the  appellant  contends 
Che  judgment  should  t>e  reversed  because  of 
laches  on  the  part  of  the  plaintiff,  because  of  ■ 
her  waiver  and  ratification  ot  the  fraud  per- 
petrated npon  ber,  and  because  of  her  ftiil- 
nre  promptly  to  meet  every  requirement  of 
the  law  In  regard  to  resdssioiL  Giving  to 
the  appellants*  statement  of  evidence  its 
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strongest  foro^  It  appears  from  tbe  sbnllar 
unsatisfactory  statonent  ot  evidence  tn  the 
req>ondent*s  brief  that  tbere  was  a  dear 
conflict  of  erldenoe  as  to  titie  time  wben 
plaintiff  had  knowledge  at  the  fraud,  and  as 
to  the  extent  ot  snCb  l^iowledge,  upon  which 
facts  the  defenses  of  laches.  Traivor,  and  rat- 
ification are  all  dependent  It  must  be  as- 
sumed, therefore,  the  findings  were  support- 
ed by  suffldoit  evidence.  This  court  cannot 
overturn  the  findings  of  the  court  below 
where  there  is  a  substantial  conflict  ci  evi- 
d«ice  upon  the  tacts  found.  Tracy  v.  Smith, 
175  Cal.  161,  16S  Pac.  B86. 

[t]  The  same  conditions  of  cmfllct  exist 
and  the  same  rule  applies  to  the  app^ants' 
contention  that  the  plalntUf  failed  to  show 
the  defendants  knew  of  the  ^ud  perpetrat- 
ed by  their  agent  Upon  this  latter  point  the 
appellants  claim  that  a  new  trial  should 
have  been  granted  on  the  ground  of  surprise, 
because  ot  certain  proceedings  connected 
with  the  Dooappearance  of  one  Fitch,  whose 
evidence  was  desired  by  the  d^endant  com- 
pany. At  the  opening  of  the  trial  counsel 
for  the  parties  entered  Into  a  stipulation  In 
open  conrt  made  a  part  of  the  record  In  the 
case  by  the  direction  of  the  jndge  who  was 
presiding,  to  the  effect  that  the  trial  should 
proceed  at  that  time,  and,  after  all  available 
evidence  had  been  Introduced,  the  evidence 
of  the  witness  Fitch  might  be  Introduced. 
At  the  close  of  the  trial  the  appellants  sought 
a  continuance  of  the  case  in  order  that  the 
evidence  of  FltCh  might  be  ttkkea  upbn  his 
arrival  from  abroad,  a  statement  being  made 
that  he  was  expected  to  readi  the  place  of 
trial  within  about  ten  days.  The  attention 
of  the  court  was  called  to  the  stipulation, 
notwithstanding  whidi  continuance  was  re- 
fused. It  Is  dalmed  by  the  appdiants  that 
a  formal  showing  would  hare  beoi  made  tor 
tibe  continuance  but  for  the  atipulatton,  and 
that  its  dlsr^rd  and  tbe  refusal  to  adjourn 
the  trial  deprived  the  appellants  ot  substan- 
tial evidence.  So  mndi  of  the  record  as  is 
presented  by  the  briefs  tails  to  snivort  this 
contention.  The  evidence  whidi  the  appel- 
lants daim  would  have  been  given  by  the 
witness  Fltcb  was  that  the  defendant  com- 
pany bad  no  knowledge  ot  the  admitted 
^aud  perpetrated  upon  the  plaintiff  by  the 
company's  agent  Apart  from  any  question 
of  the  Imputed  knowledge  ot  the  prlndpal, 
It  appears  that  another  agent  and  officer  ot 
the  d^endant  corporation  testified  that  he 
knew  ot  the  fraudulent  acts  of  which  com- 
plaint was  made;  that  he  knew  that  the 
agent  of  the  corporation  was  also  the  agent 
ot  the  plaintiff  and  was  receiving  compen* 
satlon  both  from  the  plaintiff  and  from  the 
defendant  corporattoo.  Under  these  drcum- 
stances,  the  evidence  of  Mr,  Fltcb  could  have 
had  no  greater  force  than  to  import  a  -fur- 
ther conflict  ot  evidence  in  the  case  upon  an 
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immaterial  matter.  If  there  was  error  In 
this  particular,  tlie  a^Uant  baa  tailed  W 
show  Injury  tbxretrom.  We  cannot  say, 
thertfore,  that  the  refusal  ot  the  trial  conrt 
to  grant  the  craitinnance  or  to  grant  defoid- 
ant^  motioB  £ar  a  new  trial  was  revendUe 
orror. 

Appdiants  farther  daim  tiiat  the  plaintiff 
tailed  to  eatabUsh  colluelon  or  fraud  in  the 
tranraetlon  complained  at.  Ihe  conrt  found 
the  eztitOKK  «t  sudi  fraud;  and  the  record 
dlsdoaes  snffldent  erldoice  to  support  sodi 
finding, 

[4]  Objection  Is  made  to  plaintiff's  otter 
to  rescind  the  fteudulent  contract  on  tbe 
ground  tliat  tibe  deed  ot  reconveyance  from 
plaintiff  to  the  dtfoidant  company  ot  the 
Yaio  county  land,  whldi  had  been  conveyed 
to  plaintiff  nndw  the  contract,  did  not  ac- 
company the  offer,  and  was  not  tendered  to 
tbe  corporation  at  Its  office  in  San  Francis- 
co. The  deed  referred  to  was  d^x>slted  in  a 
bank  at  Woodland,  and  tbe  defendant  com- 
pany was  notified  to  call  for  It  Under  the 
drcumstances,  this  was  a  sufficient  notice  of 
rescission  and  offer  to  restore  the  considera- 
tion. The  notice  was  received  by  the  de- 
fendant company,  and  It  was  advised  where 
the  deed  to  it  could  be  obtained  upon  com- 
pliance by  it  with  tbe  plaintiff's  demand  for 
a  reconveyance  to  her  of  the  land  she  had 
deeded  to  tbe  company  under  the  contract 

[i]  TbB  further  contention  of  appellant? 
that  the  judgment  In  a  prior  actlcm  t>etweeD 
the  same  parties  is  res  adjudlcata  and  con- 
dusive  upon  the  issues  here  involved  la  an- 
swered by  consideration  of  the  fact  that  tbe 
present  action  Is  a  suit  In  equity  to  set  aside 
the  very  Judgment  relied  upon.  While  this 
is  not  a  direct  attack  upon  the  Judgment, 
ndther  Is  it  collateral,  but  is  propo-ly  desig- 
nated as  an  Indirect  attadt  In  such  a  case 
the  Judgment  is  not  conclusive.  In  Elchboff 
V.  Elchhoff,  107  Cal.  42,'  48,  40  Paa  24.  25  (4S 
Am.  St  Bep.  110).  the  Supreme  Court  says: 

"In  fact  wben  an  action  is  brought  in  a 
court  of  equity  to  set  aside  a  Judgment  at  Isw 
Qie  attack,  although  not  cdlateral,  is  alwaj's 
indirect.  Freeman  on  Judgments,  |  485.  Tliv 
jadgment  is  not  under  review,  but  an  issue  is 
being  tried  ag  to  whether  the  plaintiff  ia  en- 
titled to  have  a  court  of  equity  interpose  in  his 
behalf.  Tbe  judgment  Ig  not  condusive  in  such 
a  case.  The  questioo  to  be  detenninrd  is 
whether  the  adjudication  was  not  procured  by 
fraud  or  mistake.  It  may  be  said  that  in  audi 
a  case  die  legal  validity  of  the  judgment  is  atl- 
mitted,  and  it  la  because  of  its  validity,  or  ap- 
parent validity,  that  the  plaintiff  requires  tu 
be  relieved  tnan  it" 

The  case  of  Blngbam  v.  Kearney,  136  Cal. 
175,  68  Pac  607,  relied  upon  by  appellants. 
Is  distingulsbed  from  tbe  Instant  case  for  the 
reason  that  that  suit  was  brought  to  set 
aside  the  contract  the  validity  of  which  had 
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been  detarmtned  In  the  prior  actton,  and  was 
not  an  attack  on  the  Judgment  Itself. 

We  find  no  prejadidal  error  In  the  record. 
The  Jndgmrait  Is  affirmed. 

We  concnr:   LANGDON,  P.  J.^  BBIT- 
TAIN,  J. 


(40  OtL  App.  358) 

PEOPLE  T.  BEBNAL.    (Gr.  700.) 

(District  Court  of  Appeal,  Ftrat  District,  Divi- 
sion 1.  California.  Harcb  21,  1819.  Be- 
luaritiK  Dented  by  Suprone  Goart  May  19, 
1919.) 

1.  Cbiuiital  Ljlw  «s3>11B8^)— QuBsnoHS  or 

Fact— Beview. 

'  The  appellate  court  cannot  review  a  findiog 
of  tact  by  tbe  jory  on  conflictiDg  evidence. 

2.  GuHinAL  Law  «=>785(10)— Ihbtrdction— 
Cai:DiBiz.zTT  OF  Witnesses. 

The  coart  properly  fnstracted  the  jury  that 
**in  determining  as  to  the  credit  yon  wUl  give 
a  witness  and  tbe  weight  and  value  yon  will 
attach  to  a  witnesa*  testimony,  yon  sboald  take 
into  coi^deration  the  conduct  and  appearance 
and  manner  of  tbe  witness  while  on  the  stand, 
the  interest  of  the  witness,  if  any.  In  the  result 
of  tbe  trial,  tbe  motives  wbicb  actuate  tbe  wit- 
ness in  testifying,  or  in  giving  contradictory  or 
false  testimony,  tbe  witness'  relation  or  feeling 
toward  tbe  defendant,  and  the  probability  or 
improbability  of  tbe  witness'  statement  being 
tme  wbco  considered  witlt  oil  oilier  evidence, 
etc. 

8,  Cbimikal  Law  «=>7S6(2)— iNSTBUOnoAa— 
CnEDiBiLrrr  of  Defendant. 
Tbe  court  did  not  err  in  instrncting:  "Tbe 
defmdant  in  this  case  has  offered  himself  as  a 
Witness  in  his  own  behalf,  and  you  are  to  judge 
bis  evidence  by  tbe  same  rales  that  yon  would 
that  of  any  other  witness.  You  have  no  right 
to  disregard  bis  testimony  merely  upon  the 
ground  tliat  he  is  tbe  defendant  and  stands 
charged  with  this  crime,  but  you  should  fairly 
and  impartially  judge  his  testimony^  together 
with  all  other  evidence  in  the  case." 

4.  CannNAL  Law  «»78S(^— GBBDZBitnT  of 

WnNBSSn— iNTKBEnv- iHSTKDCnOIIS. 

Tbe  court  properly  instructed  the  jury  tiiat: 
"In  judging  the  credibility  of  a  witness,  whether 
such  witness  be  tbe  defendant,  the  prosecutor, 
or  any  other  witness  produced  on  tither  side, 
you  may  consider  the  interest  and  relation  of 
anch  witnesa  in  and  to  the  case." 

6.  GRUfiHAL  Law  ^>800^>— iRsnuonoNS— 

DSFINmON  OF  IimERT. 

Where  the  conrt  had  instructed  as  to  the 
necessity  for  proving  "motive,"  It  did  not  err  In 
instructing:  "Now,  gentlemen,  upon  this  guea- 
tion  of  intent  and  motive,  I  will  read  yon  the 
definition  as  laid  down  in  tbe  Penal  Code  in 
section  21,"  lelating  to  tbe  manifestation  of  "in- 
tent" 


.  BBBNAX*  825 
P.> 

d.  OuKxirAX.  Law  «=>798(%)  —  Abottmenta- 
nvB  iNBTBuoixoire— Ddtieb  of  Juxt. 
Where  tbe  court  prefaced  an  Instruction 
with  the  words  "in  view  of  the  arguments  in 
this  case,"  and  proceeded  to  tell  the  jury,  in 
substance,  that  it  was  not  concerned  with  what 
might  be  the  final  >  judgment  or  sentence  in  tbe 
event  that  they  should  6nd  tbe  defendant  guilty, 
and  that  tbe  jury  must  put  out  of  consideration 
entirely  what  the  court  might  or  might  not 
do,  such  Instruction  was  not  open  to  the  objec- 
tion that  it  was  argumentative. 

7.  Criuinal  Law  ^»829(1)— Bequxbtid  Jv- 

stbdction. 
An  accused  cannot  complain  of  rejection  of 
instructions,  where  the  points  concerned  were 
fuUy  and  correctly  covered  in  tbe  court's  charge. 

8.  CaiHiNAL  Law  «=»1137(8)— -iNvrrsD  Eb- 
BOB— Misconduct  of  Coubt  and  Counsel. 

Where  accused  while  on  tbe  stand  related 
a  remarkable  story  of  brutal  treatment  at  tbe 
hands  of  tbe  autborities,  tbe  effect  of  wbicb,  if 
true  and  believed,  would  tend  to  prejudice  pros- 
ecution and  put  in  question  tbe  mental  aound- 
ness  of  accused,  remarks  of  judge  and  district 
attorney  that  accused  must  be  crazy,  followed 
by  an  investigation  the  effect  of  which  was  to 
entirely  discredit  accused's  story,  were  not  prd- 
udicial;  accused  having  undoubtedly  sought  to 
influence  the  jury  by  his  testimony. 

9.  Obimikal  Law  «»1035(3),  1087(2)— Ap- 

FKAI^^BJEOnOlfS. 

'Where  no  asrignment  of  misconduct  of  court 
or  district  attorney,  or  request  for  an  admoni- 
tion to  tbe  jury  to  disregard  tbe  objectionable 
remarks,  was  made  at  tbe  time  of  the  trial,  the 
matter  will  be  deemed  to  have  been  waived. 

Appeal  from  Superior  (3our^  Santa  CAara 
County;  3.  B.  Welch,  Judge. 

Pedro  A.  Bemal  was  convicted  for  lewd 
aud  lascivious  acts,  and  appeals  from  the 
lodgment  of  conviction  and  from  an  order 
denying  bis  motion  tor  a  new  trial.  Af- 
firmed. 

Frank  A.  Hennlng,  of  Stockton,  for  appel- 
lant 

TI.  8.  Webb,  Atty.  Gea.,  and  John  H.  Bior- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

WASTE,  P.  J.  Defendant  was  charged  by 
an  information  with  tbe  violation  of  section 
288  of  tbe  Penal  Code.  He  was  convicted 
and  sentenced  to  Imprisonment  in  the  state 
prison  for  the  term  of  one  year.  He  now  ap- 
peals from  such  Judgment  and  from  the  or- 
der denying  his  motion  for  a  new  trial. 

Api>ellent  complains  that  the  evidmce  Is 
Insufficient  to  support  the  verdict.  Tbe 
prosecntlDg  witness,  a  girl  ujton  whose  per- 
son the  lewd  and  lascivious  acts  were  com- 
mitted, was  about  11  years  old  at  the  time  of 
the  trial.  She  testified  in  detaU  to  tbe  acts 
of  tbe  defendant  constituting  the  crime.  Her 
testimony  was  corroborated  by  tbe  testimony 
of  her  mother  and  two  other  witnesses,  to 
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ttie  ^ect  that  ahoitly  after  tbe  acts  complain* 
ed  of  defendant  was  bron^t  before  tbe  little 
girl,  who  told  what  bad  han)ened.  The  de- 
fendant was  thwenpon  asked  If  the  little  girl 
was  telling  tbe  tmtb,  and  he  answered, 
"Yes."  Be  farther  stated  to  these  three  wit- 
nesses: 

"I  was  tempted,  a  fonnr  feeling  came  OTW 
me,  I  don't  know  wbj  1  did  it." 

Later  the  defendant  stated  to  the  district 
attorn^,  when  questioned  abont  the  matter: 

"Well.  I  didn't  barm  her.  I  looked  at  her 
and  saw  that  she  was  yonng,  and  I  stopped 
just  in  tima.  I  guess  becaose  I  was  passion- 
ate." 

[1]  Tbe  defendant  Introduced  no  testimony 
other  than  his  own  concerning  the  occur- 
rence. He  posltlrelf  denied  tbe  commission 
of  the  ofFense.  There  was  therefore  present- 
ed only  a  conflict  of  testimony  which  it  was 
the  duty  of  the  jury  to  pass  upon,  and.  It 
having  done  so,  this  court  cannot  review  the 
evid^ce  in  this  regard. 

[2]  Defendant  complains  that  the  court 
erred  In  giving  the  jury  the  following  in- 
structions : 

"In  determining  as  to  tbe  credit  jou  will  give 
a  witness  and  tbe  weight  and  valne  you  will 
attach  to  a  witness'  testimony,  you  should  take 
into  consideration  the  conduct  and  appearance 
and  manner  of  the  witness  while  on  the  stand ; 
the  hiterest  of  the  witness,  If  any,  in  tbe  resolt 
of  the  trial;  tiie  motives  wbldi  actuate  the 
witness  in  testl^rlng,  or  in  giving  contrsdictory 
or  fsiss  testimony,  the  witness'  relation  or  feel- 
ing toward  the  defendant,  and  the  probability 
or  improbability  of  tbe  witness*  statement  being 
true  when  considered  with  reference  to  all  other 
evidence,,  facts,  and  dicunutances  proved  in  the 
case." 

The  Instruction  was  ivoper.  People  v. 
Wong  Ah  Poo,  89  Cal.  at  page  183,  10  Pac. 
376;  People  v.  Dolan,  96  Cal.  315,  81  Pac  107. 
By  the  instruction  the  court  simply  Informed 
the  jury  of  certain  facts  and  circumstances 
in  the  case  before  them  which  they  would 
perhaps,  as  men  of  ordinary  observation^ 
have  been  bound  to  know.  People  r.  Bush, 
71  Cal.  602, 12  Pac.  781. 

[1]  The  court  instructed  the  jury  u  to 
defendant's  testimony  as  follows: 

"The  defendant  In  this  case  has  offered  him- 
self as  a  witness  In  his  own  behalf,  and  you 
are  to  judge  bis  evidence  by  the  same  rules 
that  yon  would  that  of  any  other  witness.  Ton 
have  no  right  to  disregard  his  testlmcmy  merely 
upon  the  groond  that  be  Is  the  defendant  and 
stands  ehuged  with  this  crime;  but  you  should 
fairly  and  impartially  judge  bis  testimony  tsh 
gather  with  all  other  e^ence  In  the  case." 

The  court  did  not  err  in  giving  the  in- 
struction. It  did  not  go  as  ftir  as  did  the 
court  in  InstmctUms  whldi  hare  been  up- 
h^  Fe<9le  T.  Oronin,  8ft  Oal.  191;  Pe<«Ae 
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T.  Lang.  104  Cat  863.  37  Pac.  1031;  Peoptev. 
W«lls,  146  Oal.  188,  78  Pac.  470. 
14]  The  court  instmcted  the  jury  that: 

"In  judging  the  aedibiUty  of  a  witneaa, 
whether  such  witness  be  the  defendant,  tbe  pros* 
ecDtor.  or  any  other  witness  produced  on  either 
side,  yoQ  may  coniider  tbe  interest  and  rela- 
tion of  snch  witness  in  and  to  tbe  case." 

No  error  was  committed  by  the  court  In 
this  regard.  People  v.  Bush,  supra;  People 
V.  Amaya,  134  Cal.  631,  66  Pac.  794. 

[S]  The  court  Instructed  the  jury  that  If 
tbe  evidence  in  the  case  failed  to  show  a  mo- 
tlve  on  the  part  of  the  defendant  for  commit- 
ting the  crime  charged  In  the  Informatl^m. 
that  that  was  a  circumstance  which  the  jury 
must  consider  in  connection  with  all  the  oth- 
er evldoice  in  arriving  at  Its  verdict,  and 
that  the  absoice  of  motive  on  tbe  part  of  the 
defendant  was  a  strcmg  factor  in  ftivor  of  his 
innocence,  and  in  that  connectl<m  gave  the 
following  instruction: 

"Now,  gentlonen.  upon  this  question  of  intent 
and  motive,  I  will  read  you  the  definition  as  laid 
down  in  Penal  Code  in  section  21:  'Tbe  intent 
or  intention  is  manifested  by  the  circumstances 
connected  with  the  offense,  and  the  sound  mind 
and  discretion  of  the  accused.  All  persons  are 
of  sound  mind  who  are  neither  idiots  or  luna- 
tics, nor  affected  with  insanity.' " 

^nils  was  not  error,  and  aiqpdlanfs  at- 
tempt to  draw  a  distinction  between  the  use 
of  the  word  "motive''  in  the  instmctlona  and 
the  use  of  the  word  'intent"  In  the  Code  sec* 
tlon  does  not  Imiwess  us  as  wwthy  of  farther 
conslderatlwi. 

[I]  The  court  preteoed  cme  Instructiott 
with  the  words  "in  view  of  the  arguments 
in  tliia  case,"  and  proceeded  to  tell  the  Juir* 
in  substance,  that  It  was  not  concerned  with 
what  mii^t  be  tbe  flnal  judgmoit,  or  sen- 
tence of  the  court  In  the  event  they  should 
find  the  defendant  guilty,  and  that  tlie  jury 
must  put  out  of  conaideratlMi  entirel7  wliat 
the  court  might  or  mi^t  not  do  In  the  case. 
Appellant  contends  that  this  instruction  was 
argumentative.  There  is  nothing  In  the 
point  The  giving  of  other  Instructions  Is 
Cttnplalned  o^  but  our  examination  sadsfles 
us  that  the  court  committed  no  error  in  Its 
charge. 

[7]  The  court  declined  to  give  the  jury  cer- 
tain instructions  pn^osed  by  tbe  defendant; 
as  to  presumption  ot  innocence,  the  differ* 
ence  betweoi  dvU  and  criminal  causes  in  re- 
spect to  the  degree  or  quality  of  the  evl- 
doice  necesHuy  to  Justify  a  jury  in  flndli^; 
for  tbe  idaintlfl.  and  r^tlve  to  the  good 
character  of  the  defendant  The  court  how- 
ever, fully  and  correctly  oovNed  eadi  of 
these  points  In  its  chargft  The  rejected  In- 
structions were  only  repetition.  The  court 
Is  not  bound  to  state  the  law  to  the  Jury  more 
than  Mice.  Peivle  v.  H<Hig  Ah  DnA,  61  Gal. 
387;  People  r.  Feld.  149  CaL  464,  86  Pac. 
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it,  •]  The  d^iandant  wliHe  on  flie  stand  de- 
nied dto  ctmunlaBton  of  the  t^Eense  and  con- 
tradlctod  tbe  testtmony  of  the  wltneeses  for 
the  proeecutlon.  He  devoted  the  greater  part 
of  his  teatlniony  to  tbe  attempt  to  establlab 
what  he  termed,^  a  "frame-np"  on  the  part  of 
tibe  fomtly  of  the  proeecuttng  witneas,  and 
the  officials  ot  Santa  Olara  county.  He  re- 
lated a  most  remarkable  story  of  alleged 
brutal  treatment  at  the  bands  of  the  authori- 
ties when  flret  placed  In  the  connty  Jail. 
The  effect  of  the  testlmooyt  If  tme^  and  be- 
Uered  by  tbe  Jnry,  would  tend  to  prejudice 
the  prosecution,  and  put  In  qneBttfrn  tiie 
mmtal  soundness  of  tbe  defendant  It  was 
apparently  given  tar  that  purpose.  At  the 
conclusion  ot  defendant's  testlnumy,  the  fol- 
lowing occurred  In  open  oonrt.  In  the  jfre»- 
ence  of  the  Jury: 

"By  the  Court:  Mr.  Thorn  as,  I  would  like 
to  call  some  depaty  Bberiff,  or  whoever  has 
charge  of  these  men  and  investigate  this  par- 
ticular charge  that  he  is  making  here;  to  test 
tilie  man's  knowledge  of  things,  to  put  it  mfldly. 
Who  had  diai^  ot  this  man,  Mt.  Bnfflngtou? 

"By  Mr.  Bnffington:  Billy  BowUnd. 

"By  the  Court:  Where  Is  BowUmd,  Is  ha 
here? 

"By  Mr.  Boffington:  Yes. 

"By  the  Court:  Bring  Rowland  In;  you  may 
step  down,  Mr.  Bemal. 

"By  Mr.  Free:  He  is  entirely  craxy,  w  mak- 
ing beUeve. 

^By  the  Coart:  That  Is  what  I  want  to  find 

out" 

Mr.  Free,  who  took  part  In  this  colloquy, 
was  tbe  district  attorney  of  tbe  county,  and 
had  testified  as  a  witness  for  the  proeecu- 
tlon.  He  apparently  took  some  part  In  the 
conduct  of  the  case.  Witnesses  were  called 
to  testify  as  to  what  really  took  place  In  the 
Jail,  tbe  effect  of  which  was  to  entirely  dis- 
credit tbe  defendant's  story.  Appellant  con- 
tends that  the  remarks  of  tbe  court  and  the 
district  attorney  tended  to  prejudice  tbe  de- 
fendant In  tbe  minds  of  the  Jury,  and  con- 
stituted a  reversible  error.  Appellate  courts 
are  continually  warning  trial  courts,  and 
prosecuting  officers,  of  tbe  dangef  ct  giving 
utterance  to  any  statements  tending,  or  in 
any  wise  so  conducting  themselves  as  to 
cause  prejudice  against  defendants  in  tbe 
minds  of  Jurors.  But  bearing  In  mind  that 
defendant  had  undonbtedly  sou^t  to  in- 
fluence the  Jury  by  his  own  testimony,  to 
which  we  have  referred,  we  cannot  feel  that 
prejudldat  error  was  committed  by  either 
the  court,  or  the  district  attorney,  in  the 
manner  so  complained  of.  Furthermore,  no 
assignment  of  misconduct,  or  request  for  an 
admonition  to  the  Jury  to  disregard  tbe  ob- 
jectionable remarks,  was  made  at  the  time  of 
tbe  trial.  In  which  state  of  the  record  the 
objection  will  be  deemed  to  have  been  waived 
on  appeal.  People  v.  Shears,  133  Cal.  164, 
65  Pac.  296;  People  v.  Amer,  8  Cal.  App.  143, 


88  ^c.  401;  People  t.  To  Too,  4  Cal.  App^ 
748,  8»  Pac  460. 

Certain  rulings  of  the  court  on  the  admis- 
sion of  testhnmy  are  complained  of.  but  our 
examination  of  the  record  satisfies  us  that 
no  prejudldal  error  was  committed. 

The  Judgment  and  ordw  are  affirmed. 


We  concur: 
ABDS,  J. 


KIGBHIOAN,    J.;  BIOH- 


NAT  T.  BEBNABD 


(«  Om.  App.  SM) 

et  nx.    iCtr.  S7S9.) 


(Dlstrlet  Oonrt  of  Appeal,  First  District,  Dl- 
TiidmL  2.   California.  Mardi 

21,  1919.) 

L  Appkai.         Bbbob  ^»1011(1>~Rbvixw— 
Questions  or  Fact. 
Findings  based  on  conflicttDg  evidence  wlU 
not  be  disturbed. 

2.  BAsmNTS  ^b8(2,8)— PBESOunxon— Pn- 
Mzsszvn  Use. 

A  right  of  way  by  adverse  user  or  pre- 
scription cannot  be  based  upon  a  permiadve  use 

of  die  road. 

3.  EAsaionTS  4=»18(8>— Wats  of  NsoBSSirr 
— Othkb  Mkans  of  Access. 

The  owner  of  land  bordering  a  county  road 
who  has  constructed  a  road  over  aneb  laiid  to 
the  coonty  road  cannot  daim  a  right  of  way  by 
necessity  over  the  land  oi  another  to  another 
county  road. 

4.  Evidence  «s>461(4}— Paboi/— Eabeuent& 

Where  the  owner  ot  land  severs  it  and  re- 
tains an  easement,  whether  snch  easemmt  Is 
In  gross  or  appurtenant  to  the  dominant  es- 
tate may  be  shown  by  facts  aliunde  the  deed, 
notwithstanding  that  no  description  of  tbe  dom- 
inant estate  is  Induded  in  the  grant  ot  tbe  serv- 
ient tenement. 

6.  Easeicents  ^17(5)  — Quabi  Basehxnt— 

Cbeation. 

Where  the  owner  of  land  severs  it  and  sella 
a  part  after  the  establishment  of  a  road  across 
the  land  conveyed,  a  quasi  easement  is  created 
in  favor  of  and  as  an  appnrtenance  to  tbe  land 
retained  by  tbe  grantor;  the  easement  being 
obvioDsly  apparent  and  the  parties  having 
knowledge  thereof  at  the  time  of  the  grant 

0.  EUsBUBNTB  ^»14(2)  —  Bbbeevatioh  of 
RiOBT  OF  Wat  bt  GBAmoa  —  Bfrot  of 
Othzb  Besebvahons. 
An  easement  for  a  right  of  way  reserved  by 
the  grantor  upon  the  severance  of  tbe  estate 
and  the  conveyance  of  part  thereof  is  not  af- 
fected by  an  express  reservation  of  another 
right  of  way  for  another  purpose,  especiaU;  if 
the  latter  reservation  was  for  a  rl^t  of  way 
for  a  future  use. 

7.  Baseicehtb  «s33(S)— OonsisiTorEON  OF  Bes- 
BBVATioM  in  Deed— OonvETANoES. 

Where  an  owner  of  land  severs  it  and  con- 
veys part  thereof,  expressly  reserving  a  right 
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ot  way,  th«  easement  li  appartenaot  to  the  land  1 
retained,  in  view  of  Civ.  Code,  |  106»,  requir- 
ing reservations  in  a  deed  to  be  construed  most 
farorably  to  the  grantor,  and  passes  by  trans- 
fer of  tb«  land  itself,  withoat  particular  refer- 
ence thereto,  in  view  of  Kctlon  1084. 

8.  Easkuentb  «e»71— Suns  to  BarABuag— 

Fin  Din  08. 

Where  the  grantor  of  land  conveyed  part 
~  thereof,  reserving  a  right  of  vay,  a  subsequent 
grantee  of  the  land  retained  was  not  entitled 
to  jadgment  in  a  suit  to  establish  the  right  of 
war  M  appurtenant  to  his  land,  in  the  absence 
of  findings  that  the  road  existed  prior  to  the 
'conveyance  severing  the  estate. 

Appeal  from  Superior  Conrt,  S<«oina 
County ;  Thomas  O.  Denny,  Judge. 

Acti<m  by  H.  U  Nay  against  J.  Bernard 
and  wife  From  a  Jadgment  for  defendants, 
plaintiff  appeals.  Reversed. 

W.  F.  Covran,  of  Santa  Rosa,  for  appel- 
lant 

Lyman  Harford  and  Jullllard  &  Harford, 
all  of  Santa  Rosa,  for  respondents. 

HAVEN,  J.  Plaintiff  appeals  from  a  Judg- 
ment In  favor  of  defendants  in  an  action  to' 
establish  a  right  of  way,  to  restrain  defend- 
ants from  interfering  therewith,  and  to  re- 
obver  damages  for  prtor  interference.  In 
1894  the  adjoining  ranch  properties  of  plain- 
tiff and  defendants  were  owned  by  Calvin  H. 
Holmes,  and  held  by  him  ea  a  ringle  tract  of 
land.  In  S^tember  of  that  year  he  divided 
this  tract  by  conveying  to  bis  son-in-law, 
Charles  H.  Foote,  the  southerly  portion 
thereof,  which  Is  now  owned  by  defendants 
and  Is  hereinafter  referred  to  as  the  "Ber- 
nard property,"  retaining  title  at  that  time  In 
himself  to  the  northerly  portion  of  the  tract, 
which  is  now  owned  by  plaintiff  and  Is  here- 
in referred  to  as  the  "Nay  property."  The 
plaintiff  acquired  title  to  the  Nay  property 
in  1906  by  mesne  conveyances  from  Calvin 
H.  Holmes.  The  title  to  the  Bernard  prop- 
erty was  conveyed  by  Charles  H.  Foote  to 
the  defendant  John  Bernard  by  deed  dated 
March  12,  191S.  The  deed  of  the  Bernard 
property  from  Holmes  to  Foote  contained  the 
following  habendum  claase: 

"To  have  and  to  bold,  all  and  singular,  the 
said  premises,  together  with  the  appurtenances, 
unto  the  said  party  of  the  second  part,  and  to 
his  heirs  and  assigns  forever,  excepting  the 
privilege  of.  conducting  water  through  a  six- 
inch  pipe  at  any  point  on  the  premises  from 
said  Yellow  Jacket  creek.  The  right  hereby  la 
reserved  to  my  heirs  and  assigneea  forever  of 
six  inches  of  water  therein  with  the  right  of 
way  to  conduct  said  water  and  the  right  of  way 
to  travel  over  said  land  by  a  road  to  be  laid 
out  or  kept  open  for  travel." 

A  road  from  the  Nay  property  across  the 
Bernard  property  to  the  county  road  had  ez< 
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Isted  for  a  number  of  years  prior  to  the  di- 
vision of  the  tract  by  the  execution  of  the 
above-mmtloned  deed.  The  evidence  Is  con- 
flicting as  to  the  extent  and  nature  of  the 
use  of  such  road  prior  to  the  date  of  the  deed, 
but  the  grantee  testified  that  It  was  a  trav- 
eled road  at  that  time,  and  its  use  to  some 
extent  and  the  recognition  of  its  existence 
were  clearly  established. 

[1,21  Appellant  claims  that  the  evidence 
established:  First,  that  the  easement  of  the 
right  of  way  for  a  road  was  appurtenant  to 
the  Nay  property;  second,  that  a  right  of 
way  by  necessity  existed ;  third,  that  plain- 
tiff had  acquired  an  easemmt  by  adverse 
user  and  prescriptlMi ;  fourth,  "that  defeid- 
ants  were  estopped  from  disputing  the  rights 
of  plaintiff.**  Upon  the  question  of  a  right 
of  way  by  adverse  user  and  prescrlptloii,  the 
trial  court  found  that  the  plaintiff  had  never 
traveled  any  portion  of  the  road  adversely 
to  defendants  nor  under  any  claim  of  righl; 
"but  whenever  plaintiff  has  traveled  said 
road  it  has  always  been  with  the  permis- 
sion of  the  owners  of  the  land  over  which 
said  way  runs,"  and,  further,  *'Uiat  the  por- 
tion of  said  road  crosdog  the  lands  of  de- 
fendants and  the  gates  thereon  were  never 
used  by  others  than  the  owners  of  said  land 
exc^t  by  and  with  the  permission  of  such 
owners."  These  findings  are  supported  by 
evidence  offered  on  behalf  of  the  defendants. 
The  evidence  of  plaintiff  Is  In  confilct  there- 
with ;  but,  under  that  state  of  the  record, 
the  findings  cannot  be  disturbed.  A  right  of 
way  by  adverse  user  or  prescription  cannot 
be  based  upon  this  permissive  use  of  the 
road. 

[3]  The  claim  of  a  right  of  way  by  neces- 
sity was  waived  by  the  attorney  for  the  ap- 
pellant on  the  argument;  and  necessarily  so, 
as  the  evidence  discloses  that  the  Nay  land 
Itself  borders  on  a  coun^  road  to  whldi  ap- 
pellant has  constructed  a  road  over  his  own 
land. 

The  question  chiefly  argued  In  the  briefs  is 
whether  the  easement  of  a  right  of  way  for 
a  road  was  appurtenant  to  the  Nay  property 
or  was  an  easement  In  gross,  personal  to 
Calvin  H.  Holmes,  the  grantor  in  the  above 
referred  to  deed.  If  appurtenant.  It  passed 
to  plaintiff  as  an  Incident  to  the  land  con- 
veyed to  blm.  If  personal  to  Holmes,  plain- 
tiff proved  no  title  thereto,  as  no  conveyance 
of  the  easement  as  such  was  offered  in  evi- 
dence. The  trial  court  found  the  execution 
of  the  deed  with  its  habendum  clause  as 
above'  set  forth.  To  such  finding  the  fallow- 
ing is  added: 

"That  in  said  deed  there  Is  no  mention  or  de- 
scription of  tbe  lands  hereinbefore  described, 
and  found  to  now  belong  to  plaintiff  or  any 
portion  of  said  lands,  nor  does  said  deed  men- 
tion or  describe  any  other  lands  or  property 
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than  said  538.SS-acre  tract  therein  convejed  to 
said  C.  H.  Foote.  That  neither  eaid  road  or 
right  of  way  or  any  portion  thereof  over  said 
lands  of  defeodanta  is  now  or  ever  has  been  a|^- 
partenant  to  the  lands  now  owned  by  plalntifF 
or  any  portion  thereof.  That  at  the  time  of  the 
conveyance  of  aaid  538.55-8ere  tract  from  Cal- 
vin H.  Holmes  to  Charles  H.  Foote.  said  Cal- 
vin H.  Holmes  owned  the  whole  of  the  present 
Nay  ranch  described  In  plaintilFg  complaint, 
and  thereafter  continned  to  own  said  ranch  for 
several  years.  That  said  ranch  was  thereafter, 
after  several  suceessire  transfers,  conveyed 
to  plaintiff;  that  none  of  the  deeds  or  con- 
veyances in  the  Una  from  said  Calvin  H. 
Holmes  to  plaintiff  In  any  way  mention  or  refer 
to  said  right  of  way  " 

It  Is  evident  that  the  conclusion  of  the 
trial  court  that  the  easement  was  not  appur- 
tenant to  the  N^y  property  is  based  upon  the 
finding  that  said  property  Is  not  described 
nor  referred  to  in  the  deed  by  which  the 
Bernard  property  was  conveyed.  Such  con- 
clusion Is  warranted  by  the  .case  of  Wagner 
v.  Hanna,  38  Cat  HI,  99  Am.  Dee.  354,  if  the 
rule  of  that  case  is  still  the  law  of  this  state. 
The  principle  tbere  announced  la  that,  upon 
severance  of  an  entire  tract  of  land  by  con- 
veyance of  a  portion  thereof,  an  eaaonent 
reserved  by  tbe  gnntor,  for  the  benefit  of  the 
portion  of  the  tract  retained,  Is  not  aK>ur- 
tmant  thereto  unless  the  latter  tract  Is  de- 
scribed In  the  deed.  We  are  of  the  opinion, 
however,  that,  while  thia  OM  has  not  been 
expressly  overruled,  later  dectslonB  of  the 
Supreme  Court  are  so  tncomdstoit  therewith 
as  to  destroy  its  authority  upon  the  particu- 
lar point  here  Involved. 

In  Hopper  v.  Barnes,  118  CaL  636,  4B  Pac. 
874.  the  plolntilT  and  defendant  owned  ad- 
Joining  quarter  sections  of  land.  Defendant 
granted  to  plaintiff  A  right  of  way  for  a 
road  over  defendant's  land.  The  deed  con- 
tained an  exact  description  of  the  granted 
right  of  way  by  metes  and  bounds,  but  did 
not  describe  either  the  land  of  plaintiff  in 
connection  with  which  the  right  of  way  was 
to  be  used  or  the  remaining  land  of  defend- 
ant from  which  the  right  of  way  was  carved. 
The  exact  .question  considered  by  the  court 
was  whether,  under  audi  circumstances,  the 
easement  was  personal  to  the  grantee  or  ap- 
purtenant to  his  adjoining  land.  After  cita- 
tion of  authority  to  the  effect  that  an  ease- 
ment is  never  presumed  to  he  In  gross  when 
it  can  fairly  be  construed  to  be  appurtenant 
to  some  other  estate,  the  court  held  that  the 
right  of  way  there  involved  should  be  con- 
sidered as  appurtenant  to  plaintlCTs  land. 
In  reaching  that  conclusion  the  court  quotes 
with  approval  from  a  Massachusetts  case 
(Dennis  v.  Wilson,  107  Mass.  691),  as  follows: 

"When  there  is  In  the  deed  no  deelaratloo  of 
the  Intention  of  the  parties  in  regard  to  the  na- 
ture of  the  way,  it  will  be  determined  by  its 
relation  to  other  estates  of  the  grantor,  or  its 
want  of  such  relations." 
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This  Is  a  distinct  holding  that  the  nature 
of  the  easement,  whether  personal  or  appur- 
tenant, may  be  determined  by  evidence  ali- 
unde the  deed,  which  Is  the  very  thing  that 
the  case  of  Wagner  v.  Hanna,  supra,  holds 
cannot  be  done. 

[41  The  principle  established  by  Hopper  v. 
Barnes,  supra,  has  been  applied  In  a  number 
of  later  cases,  in  all  of  which  an  easement 
conveyed  by  an  express  grant  was  held  to 
have  been  appurtenant  to  a  dominant  tene- 
ment by  reason  of  facts  appearli^  aliunde 
the  deed,  and  notwithstanding  that  no  de- 
scrli)tlon  of  sudi  dominant  tenonent  was 
contained  in  the  grant.  Jones  v.  Sanders, 
138  Gal.  406,  71  Pac  606;  Jon»  v.  Dear- 
dorfl^  4  Gal.  App.  18,  87  Pac.  213;  Gardner 
V.  San  Gabriel  Valley  Bank,  7  CoL  App.  106, 
93  Pac.  90a 

The  case  of  Wagner  v.  Hanna  Is  not  refer- 
red to  in  any  of  the  later  cases,  but  we  can- 
not escape  the  condnsion  that  It  Is  practi* 
cally  overruled  thereby. 

[C]  If  the  deed  from  Holmes  to  Foote  had 
contained  no  reservation  whatever  of  a  right 
of  way  for  a  road,  a  quasi  easement  for  that 
purpose  would  have  been  created  in  favor  of, 
end  as  an  appurtenance  to  the  land  retained 
by  the  grantor,  which  is  now  the  Nay  prop- 
erty. In  Cave  v.  Crafts,  53  Cal.  135,  139, 
the  court  adopts  the  rule  laid  down  In  a 
leading  New  York  case  (lAmpman  v.  BAilks, 
21  N.  Y.  605)  as  follows: 

"The  mle  of  the  common  law  on  this  subject  . 
is  well  settled.  The  principle  is,  that  where  the 
owner  of  two  tenements  sells  one  of  them,  or 
the  owner  of  an  entire  estate  sells  a  portion 
of  it,  the  Dorchaser  takes  the  tenement  or  por- 
tion sold  with  all  the  benefits  and  burdens  that 
appear  at  the  time  of  sale  to  belong  to  It,  as 
between  it  and  the  property  which  the  vendor 
retains.  *  *  *  No  easement  exists  so  Xaog 
as  the  unity  of  possession  remains,  because  the 
owner  of  the  whole  may  at  any  time  rearrange 
the  quality  of  the  several  servitudes;  but  up- 
on severance  by  the  sale  of  a  part,  the  right  of 
the  owner  to  redistribute  ceases,  and  casements 
or  servitudes  are  created  corresponding  to  the 
benefits  or  burdens  existing  at  the  time  of  sale." 

Thl^  rule  is  repeated  In  the  same  lan- 
guage In  Quinlan  v.  Noble,  75  Cal.  250,  252, 
17  Pac.  69,  and  is  applied  In  the  recent  cases 
of  Cheda  v.  Bodkin,  173  Cal.  16,  158  Pac. 
1025,  and  Jersey  Farm  Go.  v.  Atlanta  Real- 
ty Co.,  164  Cal.  412,  129  Pac.  593. 

Under  the  common  law  and  many  authori- 
ties In  other  Jurisdictions,^  the  doctrine  of  an 
Implied  right  of  way  Is  Umlted  to  cases  of 
rights  of  way  by  necessity.  In  this  state, 
however,  the  rule  is  applied  whenever  the 
quasi  easement  is  obviously  apparent  or  the 
parties  had  knowledge  of  its  existence  at  the 
time  of  the  grant  Civ.  Code,  |  1104 ;  Jones 
V.  Sanders,  supra.  The  record  in  this  case 
discloses  that  the  road  here  involved  bad 
existed  and  heai  used  for  a  number  ot  years 
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prior  to  the  deed  from  Holmes  to  Foote,  | 
and  It  is  apparent  that  both  parties  had 
knowledge  of  Its  existence  and  use  at  the 
time  of  the  execution  of  that  deed. 

[I]  Respondent  claims  that  all  of  the  claus- 
es found  in  the  habendum  In  the  deed  from 
Holmes  to  Foote  should  be  construed  as  hav- 
ing reference  to  the  privily  of  conducting 
water,  and  that  the  ri|^t  of  way  "to  travel 
over  said  land  by  a  road  to  be  laid  out  or 
kept  open  for  travel"  has  reference  to  sndt 
a  right  of  way  fbr  the  purpose  of  visitation 
and  r^lr  of  water  pipes  alone;  in  othw 
words,  that  the  only  right  of  way  reserved 
by  this  danse  In  the  deed  Is  not  for  a  road 
for  gmeral  trav^  but  solely  for  the  pur- 
pose (tf  being  used  as  an  incident  to  the  prtvi' 
lege  of  conducing  vrater.  referred  to  in  oth- 
et  portions  of  the  habendum  dausew  If  this 
constmctton  is  correct,  manifestly  the  deed 
had  no  effect  upon  the  quasi  easement  whldi 
Is  based  upon  the  act  of  Holmes  In  convey- 
ing a  porUon  of  his  land  over  which  an  e»* 
tabllshed  road  for  travel  existed.  Snch  e&se- 
ment  reserved  to  the  grantor  upon  the  sever- 
ance  of  his  estate  would  not  be  affected  by 
an  express  reservation  of  another  right  of 
way  for  another  purpose,  espedally  when 
the  latter  reservation  was  for  a  right  of  way 
for  future  use.  If,  on  the  other  band,  the 
diause  referred  to  Is  to  be  construed  as  an 
attempted  reservation  by  the  grantor  of  a 
ri^t  of  way  for  a  road  in  existence  or  an- 
other one  to  be  laid  out  for  general  travel, 
we  are  of  the  opinion  that  the  Intent  of  the 
grantor  to  reserve  such  easement  for  theben- 
flt'of  and  as  appurtenant  to  the  itortlon  of 
the  land  which  he  did  not  convey  suffldoiUy 
appears  from  the  record  before  us. 

[7]  The  conclusions  which  we  have  reach- 
ed are  strengthened  by  the  provisions  of  sec- 
tton  1069.  Civil  Cktde,  to  the  effect  that,  in 
case  of  a  reservation  In  a  deed,  the  con- 
atructlon  most  favor^le  to  the  grantor  must 
be  placed  upon  the  language  of  sudi  reserva- 
Ooa.  We  hold,  therefore;  tbat  the  easement 
bere  Involved  was  appurtenant  to  the  land 
retained  by  Hcdmes  at  the  time  of  the  execu- 
tion of  his  deed,  and  passed  by  the  subse- 
quent conveyances  of  that  land  to  the  ptaln- 
titt.  Sudi  an  easement  passes  by  transfra' 
of  tbe  land  itself  without  particular  refei^ 
«nce  thereto.  Civ.  Code,  |  10S4;  Oave  v. 
Crafts.  S3  Cat  140. 

[I]  Notwlthstandli^  our  condusionB  In 
favor  of  appellant's  tltie  to  the  right  of  way 
In  dlQ>ute,  a  Judgment  in  his  favor  cannot 
be  directed,  unless  the  findings  of  the  trial 
court  will  support  such  judgment  We  have 
no  power  to  modify  the  findings  as  made. 
The  only  finding  as  to  existence  of  the  road 
here  Involved  is  that  it  has  been  In  exist- 
ence "for  more  than  five  years  last  past." 
For  support  of  a  Judgment  In  favor  of  appel- 
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I  lant,  under  tbe  views  hereinabove  expressed, 
findings  are  necessary  as  to  the  existence 
and  use  of  the  road  prior  to  the  execution  of 
the  deed  from  Holmes  to  Foote  in  1894.  In 
the  absence  of  such  findings,  we  cannot  di- 
rect tbe  entry  of  a  Judgmoit. 
Tb»  Jndgmttit  appealed  from  is  reversed. 

We  concur:  LAN6D0N,  F.  X;  BBIT- 
TAIN,  J. 


(40  Cftl.  App.  ITS) 

DAVIDSON  V.  ROFFY  at  sL  (Ctv.  193S.) 

(District  Court  of  Appeal,  Third  EHstrict,  Cali- 
fornia. March  6, 1919.  On  PetitioD  for  Modi- 
fication. April  5,  1919.  Rebearing  Denied  by 
Supreme  Court  Msy  S,  1919.) 

1.  ASSIOVIOITTB  «=»20~%ORTB  AsSXaHABU 

— Wbxttxn  Instbuubkts. 
A  written  obligation,  aecared  by  a  real  estate 
mortgage  and  in  form  a  promissory  note,  condi- 
tioned upon  the  nonpayment  of  dividends  upon 
Bbarea  ol  stock  rectived  by  tbe  payee,  and  pro- 
viding tliat,  if  the  dividends  are  less  than  as 
guaranteed  by  the  maker,  they  ba  credited  on 
the  note,  whether  a  promissory  note  or  a  guar- 
anty, is  assignable;  Civ.  Code,  »  954,  1458. 
providing  tbat  a  right  ari^mg  out  of  an  obliga- 
tion may  be  transferred. 

2.  GvABAmr  frjJi  IWDnonrr  8cont 

AND  BXTKHT  Ol*  OBUOATXOR. 

Where  the  purchaser  of  land  gave  In  pay- 
ment shares  of  stock  and  a  note  secured  by  a 
mortgage  on  the  land,  with  a  proviso  in  the  note 
for  its  cancellation  if  the  payee  received  divi- 
dends from  the  shares  equal  to  the  amount  of 
such  note,  AeZd,  the  contract  was  not  erne  of 
indemnity  or  gnaranty  against  loss  incident  to 
the  purchase  of  the  stock,  but  a  direct  promise 
of  the  maker  of  the  note  to  pay  the  amount 
thereof, 

S.  Pledoss  ^>aO  —  MoBraAGS— Shaub  or 

Stock. 

Where  the  purchaser  of  land  gave  in  pay- 
ment thereof  shares  of  stock  and  a  note  secured 
by  a  mortgage  on  the  land,  with  a  proviso  in 
the  note  for  its  cancellation  if  the  payee  receiv- 
ed dividrada  from  the  shares  equal  to  the 
amount  of  such  note^  such  stod^  did  not  con- 
stitute additional  aecnrity  for  p^moit  of  the 
sum. 

4.  MoBTOAQBs  «S3414— FoBBcLomBB— Gob- 

DITIOnS  PRBOBDEItT— NonOB. 
Where  shares  of  stock  and  a  note  secured 
by  a  mortgage  on  the  land  were  given  in  pay- 
ment of  land  purchased,  and  the  note  ewtained 
a  proviso  for  its  cancdlation  if  the  payee  re- 
ceived dividends  from  the  sbaree  equal  to  tiie 
amount  of  such  note,  failure  of  veidor  to  notify 
the  pardiaser's  saeceaeors  that  the  stock  had 
failed  to  pay  dividends,  and  that  he  would  hold 
the  land  under  the  mortgage,  did  not  estop  his 
assignee  from  foredosing  tlie  mortgage;- .audi 
notice  not  being  necessary. 
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6.  MoBTOAGEa  «s=>178,  427a),  Bt^,  S00(^ 
Actions  Against  Pubchasebs  oe  Gkantkbs 
— Pa  BTiEs— Original  Mobtgaooe— FAiLimB 
TO  Make  Pabtt— Effect. 
In  a  foreclosure  action  by  the  assignee  of  a 
mortgage,  the  mortgagor,  vho  had  disposed  of 
his  interest  in  the  land,  is  not  a  necessary  par- 
ty,  and  failare  to  serve  him  with  sDmnions  and 
bring  him  into  conrt  does  not  oporate  to  release 
a  snbsequent  parchaser  and  Junior  mortgagee 
from  the  burden  of  the  mortgage;  the  mort- 
gagor'a  {wrsona]  liability  not  being  thereby  re- 
leased, nor  defidency  waiTed  against  him. 

6.  MOBTGAOSa  «=»559(3)  —  Pabtial  Rsueasb 
OF  MoBTOAOE— Defense  to  Claiu  voe  Db- 
nciENCT  Judgment. 

In  a  foreclosure  action,  in  order  to  have  an 
alleged  release  of  land  of  greater  value  than  the 
amount  of  the  mortgage  operate  an  a  payment 
of  the  mortgage  debt  as  to  defendants,  they  moat 
abow  that  such  release  ma  without  tiieir  con- 
aent,  and  juleaa  ao  eatabllabed  it  doea  not  eon- 
atitute  a  defense  ta  tiie  claim  tor  deficiency 
judgment  against  than. 

7.  MOBTGAQES  «=»4M(1)— FOBEOLOSDBK— DB- 
FBN8BS  —  EZONEBATIOH  —  PlBADIHO  SFE- 
OUU.T. 

In  a  foreclosure  action,  a  defense  that  the 
land  has  been  exon^ted  from  liability  must  be 
pleaded  specially. 

On  Petitt<Hi  for  Modification. 

&  APFBAL  AKD  BbBOB  «S37^— DmEaABDIRO 

OosmmoRs. 
On  appeal,  contention  of  an  appellant  aa  to 
what  was  necessary  for  tbe  defendants  to  plead 
and  for  the  court  to  find  will  not  be  disregarded 
by  the  appelate  court,  because  made  for  the 
first  time  in  appellant's  dosing  brief,  if  made 
in  re^xmse  to  a  claim  of  defendants  in  their 
brief. 

9.  Appeal  ahd  Bbbob  ^bOM— Reooed— Hat* 
nas  Not  Appaeeht  of  BcooEiH-REOOBDa 
m  Othbb  Oases. 
Contention  by  defradant  that  it  was  under- 
stood and  BgntA  in  the  court  below  that  the 
caae  and  anotlier  case  InrolTing  the  same  sub- 
ject-matter dioold  be  conddered  together,  and 
that  the  evidence  in  both  cases  might  be  consid- 
end  in  determining  each,  la  not  ground  for 
modifying  or  changing  the  record  on  appeal, 
where  there  ia  nothing  in  the  record  to  show 
sncfa  an  nnderstandinjf,  nor  any  contention  that 
it  was  agreed  that  both  records  he  eonaidered 
on  appeaL 

Appeal  from  Superior  Court,  SacrBmento 
County ;  Peter  J.  Shields,  Judge. 

A(!tl0D  for  forecloBure  by  John  H.  David- 
Bon,  with  Paul  F.  Fratesaa,  assignee,  sub- 
stituted as  plaintiff,  against  Josepii  T.  Boffy 
and  others.  From  the  judgment  rradered, 
plaintiff  appeals,  making  George  D.  Rlchey 
and  certain  of  the  otlur  defendanta  respond- 
ents. Reversed. 
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J.  3.  West  and  Paul  F.  lYatesaa,  both  of 
San  Frandso^  and  Frank  J.  O'Srien  and 
John  W.  Johnston,  both  of  Sacramento,  fbr 
appelant 

A.  C.  Huston,  of  Woodland,  and  niomas 
B,  Ijeesier,  ot  Sacramento,  for  resptrndenta. 

BURNETT,  J.  The  action  was  brought  by 
the  assignee  to  foreclose  a  mortgage  on  land 
located  in  Sacramento  county.  The  writ- 
ten obligation  to  secure  which  the  mortgage 
was  ^Ten  was  as  follows: 

"$l,50a00.     Oakland,  Calif..  Oet.  26^  1907. 

"On  or  before  two  years  after  date  I  promise 
to  pay  Geo.  L.  Woodford,  or  order,  tlie  sum  of 
fifteen  hundred  doUars,  gold  coin  of  the  United 
States,  with  interest  at  the  rate  of  one  per  cent, 
per  month  from  and  after  maturity,  value  re- 
ceived. If  the  principal  and  interest,  or  either, 
shall  not  be  paid  when  due,  then  the  whole  of 
the  said  indebtedness  shall  tie  due  and  collectiUe 
at  the  option  of  the  holder  hereof.  This  note 
is  upon  the  following  eonditions  as  to  its  pay- 
ment  prior  to  Its  maturity,  or  At  maturity:  ^at 
inasmuch  as  George  L.  Woodford  has  received 
from  the  maker  hereof  two  thousand  shares  of 
the  capital  stodc  of  the  Roffy  Electrical  Com- 
pany, upon  which  the  maker  hereof  has  and 
does  guarantee  a  dividend  each  year  for  two 
years  from  January  1.  1908,  of  $760.00.  If. 
therefore,  in  tiie  sidd  two  yeaia  dividends  have 
been  received  by  Woodford  on  die  said  shares  to 
the  full  sum  of  $1,600.00,  tiien  this  note  to  be 
cancded.  If  the  said  dividends  during  said  two 
years  does  not  amount  to  $750.00  each  year, 
then  this  note  shall  be  credited  with  the  divi- 
dends, whatever  they  may  be,  end  the  maker 
herecrf  shall  tium  at  maturity  pay  the  balance. 

"[Sigued]  Joseph  T.  Roffy." 

On  January  11, 1910,  tlie  said  Woodford  as- 
signed the  said  note  and  mortgage  to  John  H. 
Davidson,  who  commenced  this  action.  He 
afterwards  assigned  to  Paul  F.  Fratessa, 
who  has  been  substituted  as  plaintiff.  The 
summons  was  not  served  on  Roffy;  he  hav- 
ing disposed  of  his  interest  In  the  mortgaged 
land  before  this  action  was  commenced,  ^e 
complaint  was  answered  by  defendants  W.  H. 
Le^r,  Ot,  D.  Rldiey,  and  M.  D.  Butler,  as 
administrator  of  the  estate  of  James  A. 
Butler,  deceased,  successors  to  Roffy's  inter- 
eat  in  the  land  mortgaged  by  him  to  Wood- 
ford. They  denied  the  execution  of  the  as- 
signment by  Davidson  to  Fratessa  and  the 
nonpayment  of  the  note. 

[1]  There  seems  to  be  some  contention  by 
re^ndents  that  there  can  be  no  assignment 
of  the  said  written  instrument — of  the  note 
and  mortgage.  However,  there  appears  to  be 
no  question  about  that,  since,  whether  the 
said  written  Instrumwfi  be  considered  a 
promissory  note  or  a  guaranty  for  the  pay- 
ment of  mon^,  it  vras  plainly  assignable  by 
virtue  of  the  provisions  of  sections  954  and 
1468  of  our  Civil  Gbde.  There  are  many  de- 
cisions also  cited  by  appellant  to  the  point 
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that  such  obligatlonB  ftn  udgnabl^  bnt 
we  deem  It  nimecessary  to  notice  tbem. 

[2]  We  are  entirely  satisfied.  alM^  that  i» 
spondents  are  entirely  In  error  In  contending 
that  the  said  written  Instrument  constltutea 
a  contract  of  Indemnity  against  1<»8  Incident 
to  the  pnrdiase  of  the  shares  <^  stodt,  and 
that  no  cause  of  action  conld  arise  therefrom 
without  such  loss  by  the  holder  ol  both  the 
shares  of  stodE  and  the  not^  and  that  the 
note  would  have  no  validity  where  it  had 
been  assigned  without  an  as&lenment  of  the 
shares.  O^ere  Is  nothing  in  the  language  of 
the  note  or  of  the  mortgage  to  support  this 
riew.  It  is  true  that  the  maker  used  the 
word  "guaranty" ;  but  It  la  not  contended  by 
respcmdents  that  there  was  any  guaranty, 
as  that  terra  Is  understood  by  the  authorities. 
It  is  claimed,  however,  by  them  thuc  lae 
maker  "warranted"  the  payment  of  said 
dividends,  and  that  he  Intended  to  Indemnify 
the  payee  against  loss  in  consequence  of  any 
failure  of  said  dividends.  But  It  must  be  un- 
derstood that  Rof^  was  a  debtor  and  Wood- 
ford a  creditor  to  the  extent  of  91,500.  In 
other  words,  that  ttafe  former  obligated  him- 
self to  pay  the  latter  the  said  sum,  and,  if 
the  stock  should  pay  any  dividends,  the 
amount  was  to  be  credited  on  the  payment  of 
said  $1,500.  In  other  words,  Woodford  was 
to  pay  himself  out  of  said  dividends  a  por- 
tion or  all  of  the  said  money  which  RofTy 
promised  to  pay,  and.  If  no  dividends  were 
obtained,  the  amount  of  91,500  was  to  be  paid 
by  said  Roffy.  There  could,  therefore,  be  no 
loss  to  Woodford,  by  reason  of  the  nonpay- 
ment of  dividends,  since  the  amount  was  to 
be  paid  at  any  rate.  The  condition  in  refer- 
ence to  the  application  of  any  dividend  that 
might  be  received  to  the  payment  of  the 
claim  was  a  favor  to  Rotfy,  and  could  not  be 
a  detriment  to  Woodford.  In  fact,  if  tbe 
obligation  be  considered  in  any  sense  a  "war- 
ranty." It  amounted  to  nothing  more  than  a 
"warranty"  that  RofTy  would  pay  his  own 
debt,  ^ther  from  the  dividends  or  other- 
wise. The  truth  is  that  the  instrument  con- 
stitutes a  direct  promise  of  the  maker  to 
pay  Woodford  tbe  sum  of  $1,500,  with  the 
proviso  Chat  Woodford  might  pay  himself 
this  amount,  or  a  portion  thereof,  out  of  any 
dividends  that  might  be  rec^ved  from  said 
stock. 

When  we  consider  the  mortgage  Itself,  we 
find  it  was  given  entirely  and  exclusively  for 
the  purpose,  of  securing  the  payment  of  the 
d'^  of  91,300,  according  to  the  terms  of  said 
promissory  note.  There  is  not  a  word  In  said 
mortgage  in  reference  to  any  warranty  or 
guaranty  or  indemnity.  Hie  language  of  tbe 
mortgage,  as  tar  as  necessary  to  quote,  Is 
as  follows: 

"That  the  mortgagor  mortgages  to  tlie  mort- 
gagee that  certain  parcel  of  land  [describiag  it] 
as  aecurity  for  tbe  payroeut  to  the  said  mort- 
gagee of  the  sum  of  fifteen  hundred  ($1,500.00) 
dollars,  with  interest  tbereim  according  to  a 
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certain  promissory  note  of  even  date  herewith, 
made  hy  said  mortgagor  to  the  mortgagee  bm- 

in." 

We  ma7  add  Uiat  lliere  is  nothing  In  tbe 

evidence  in  the  case  to  support  the  the<»7  of 
respondents  as  to  indemnity.  The  only  tes- 
ttoumy  on  tbe  subject  is  that  of  Woodf<H4, 
who  declared  that  he  sold  the  land  to  ItoBf 
for  2,000  shares  of  stock  in  a  certain  corpora* 
tlm  and  $1,500  in  cash,  bnt  for  the  cash  was 
Bubstltnted  a  note  secured  by  the  mortgage. 
In  other  words,  it  ai^tears  without  conflict 
lliat  Woodford  became  the  owner  of  tlte 
stock  and  that  the  note  and  mortage  were 
given  to  secure  the  payment  of  the  sum  of 
$1,500  in  cash. 

[3, 4]  Tbe  foregoing  focta  show,  also,  die 
fallacgr  of  the  position  of  re^ndenta  that 
the  stock  also  constituted  security  for  the 
payment  of  said  sum.  It  follows  that  they 
are  mistaken  in  the  contentlcm  that  the  mort- 
gage herein  could  not  be  foreclosed  against 
respcmdents  without  taking  into  account  said 
stock.  There  was  no  occasion  for  an  elec- 
tion bet^veen  two  securities,  since  only  one 
security  was  given  to  secure  the  payment  of 
said  $1,500.  Neither  Is  there  any  ground  for 
the  contention  that  plaintiff  Is  estopped  from 
foreclosing  the  mortgage  by  reason  of  the 
fact  that  Woodford  never  notified  respond- 
ents that  the  stock  had  failed  to  pay  divi- 
dends and  that  he  would  hdld  their  land  un- 
der the  mortgage;  He  was  not  required  to 
give  any  audi  notice.  Tbe  recordation  of  the 
mortgage  was  sufficient  to  notify  all  sub- 
sequent purchasers  and.  incumbrancers  that 
the  land  was  held  aa  security  ft>r  the  pay- 
ment of  said  $1,500.  Nor  was  he  required  to 
begin  an  action  to  foreclose  the  Hen,  nor  was 
there  anything  in  the  agreement  betweien  him 
and  Roffy  to  prednde  the  asslgdnient  of  said 
□ote  and  mortgage.  If  the  respondoats  were 
led  to  bellera  that  tbe  stodt  had  paid  divi- 
dends to  the  amount  ot  the  note  it  was  tbrir 
own  fault  If  they  had  any  reason  to  so  b^ 
lieve,  they  could  and  should  liave  made  in- 
quiry of  Woodford,  and  we  cannot  see  any- 
thing inequitable  In  his  conduct  In  respect  to 
the  nonpaymrat  of  said  dividends.  In  fact 
that,  as  we  have  seen,  was  a  matter  of  inter- 
est exclusively  to  himself  and  Roffy. 

[S]  Another  point  made  by  respondents  Is, 
we  think,  more  debatable.  It  grows  out  of 
the  fact  that  the  plaintiff  faUed  to  bring  the 
maker  of  the  note  into  court ;  it  being  claim- 
ed by  respondento  that  plaintiff  dismissed 
said  action  and  waived  defldency  against 
Roffy,  the  maker,  and  proceeded  to  trial  over 
the  objection  of  defendants.  It  la  contend- 
ed by  respondents,  and  this  view  seems  to 
have  been  adopted  by  tbe  trial  court,  that  hy 
so  doing  he  released  the  claims  of  tbe  sub- 
sequent purdiaser  and  Junior  mortgagee 
from  the  burdoi  of  the  mortgage; 

Co^le  T.  Davis,  20  Wis.  668,  involved  the 
Interest  of  a  sttbsequent  poidiuer  <tf  a  por- 
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tion  of  the  mortgaged  premises,  and  It  was 
held  that  the  release  of  the  mtn-tgagor  by 
the  mortgagee  from  any  personal  liability 
discharged  the  land  from  ttie  lien  of  the 
mortgage.   The  court  said: 

"The  plaintiff  and  her  husband,  by  their  pur- 
chase of  a  portion  of  the  mortgaged  premises, 
acquired  the  right  to  redeem  from  all  the  mort- 
gages, by  paying  the  entiro  mortgage  debt,  and 
then  to  obtain  satisfactibn  by  the  foreclonure 
and  sale  of  the  residue  of  the  premises,  and  if 
they  proved  insaffioient,  to  resort  to  the  personal 
liability  of  Jarman,  the  mortgagor.  *  *  *  She 
stands  in  the  relation  of  a  surety  for  Jarman, 
and  any  agreement  between  Joseph  Davis  and 
him,  which  operated  to  diminish  her  security  or 
to  increase  her  liability,  was  a  release  of  all 
obligation  on  her  part.  The  right  of  insisting 
upon  the  personal  liability  of  Jarman,  was  one 
of  the  safeguards  of  the  plaintiffs  title,  and.  by 
T<duntari]y  depriving  her  of  that,  Joseph  Davis 
deprived  himself  of  Uie  light  of  insiBting  upon 
the  lieoB  of  his  mortgages  upon  the  lands  owned 
by  lier." 

In  Sexton  t.  Pickett,  24  Wis.  346,  It  was 
held  that— 

"A  m<Htgagee,  who  diminishes  the  secority  of 
a  second  mortgagee  by  releasing  the  mor^agor's 
persfHial  liability,  if  he  does  not  absolntely  dis- 
charge the  premises  from  the  lien  of  his  mort- 
gsge,  as  in  the  case  of  a  anbseqnent  purchaser, 
at  least  snbordinates  his  lien  to  that  of  soch 
second  mortgagee." 

The  answer  of  appellant  to  these  cases  is 
that  they  "cannot  apply  to  the  case  at  bar, 
where  there  was  no  release  of  Roffy's  (the 
m(»tgagor's)  pereonal  liability'';  and  It  Is 
further  contended  that  ^  the  law  has  been 
virtually  declared  otherwise  by  the  Snpreme 
Ctourt  of  this  state.  The  fact  that  the  mort- 
gagor was  not  served  with  summons  would 
not,  of  course,  relieve  him  from  personal 
llabHity.  Nor  did  appellant  acquit  him  of 
any  further  liability  for  the  Indebtedness. 
He  simply  announced :  "We  are  not  asking 
for  a  deficiency  judgment  against  him." 
Manifestly,  he  could  not  obtain  such 'Judg- 
ment when  Roffy  had  not  been  brought  with- 
in  the  JurisdIcUon  of  the  court.  There  Is 
nothing  In  the  law  or  in  equity  to  compel  the 
plaintiff  to  proceed  against  the  mortgagor, 
where  be  had  disposed  of  his  entire  interest 
in  the  land.  Respondents  were  Interested 
In  the  matter,  because  they  were  redemptlon- 
ers  and  had  the  legal  right  to  be  subrogated 
to  the  claims  of  the  senior  mortgagee.  But  in 
order  to  discharge  the  liea  it  would  be  nec- 
essary for  them  to  pay  the  entire  debt,  and 
thprefore  they  should  have  the  benefit  of  any 
dedclency  Judgment  that  might  be  obtained 
against  the  mortgagor.  The  conduct  of  plaln- 
tUT  did  not  prejudice  this  right.  They  could 
bare  had  the  mortgagor  brought  in  and  all 
the  equities  determined  In  the  one  proceed- 
ing. They  did  not  choose  to  do  so,  and  they 
cannot  complain  t>ecalise  plaintiff  did  not  see 
fit  to  relieve  them  of  this  trouble. 

Appellant  also  relies  upon  the  case  of  Out* 
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zett  V.  Pennle,  96  Cal.  827,  83  Pac.  199. 
Therein  tbe  court  said: 

"The  only  question  in  the  case  at  bar  requir- 
ing special  notice  is  this:  'Is  a  judgment  fore-, 
closing  a  mortgage  valid  as  against  grantees  of 
the  mortgagor  and  subsequent  incumbrancers, 
although  a  representative  of  the  deceased  mort- 
gagor is  not  before  the  court  at  the  time  of  the 
judgment— the  plaintiff  waiving  all  recourse 
against  any  of  the  property  of  the  estate  except 
the  mortgaged  premises?"' 

The  court  held  that  said  Judgment  was 
valid  as  against  said  parties.  Respondents 
contend  that  the  only  thing  decided  in  that 
case  was  that  the  representative  of  the  de- 
ceased mortgagor  was  not  a  necessary  party 
to  the  foreclosure;  but  there  was  virtually 
a  waiver  of  all  personal  liability  of  those  suc- 
ceeding to  the  Interest  of  the  mortgagor  In 
the  land  mortgaged.  This  would  seem  to 
affect  the  security  and  liability  of  the  sub- 
sequent grantees  and  incumbrancers  in  the 
same  manner  as  If  there  bad  been  a  release 
from  liability  of  the  mortgagor  if  living.  In 
support  of  its  position  the  court  quotes  from 
Schadt  V.  Heppe,  45  Cal.  437,  and  Hlbemla 
S.  &  L.  Soc.  V.  Herbert,  53  Cal.  378,  and  cites 
Belloc  V.  Rogers,  9  Cat.  124,  Goodenow  v. 
Bhver,  16  Cal.  461,  76  Am.  Dec.  540,  Story  on 
Equity  Pleading,  197,  and  Pomeroy  on  Reme- 
dies. §  326,  and  notes.  In  the  Belloc  Case 
there  were  two  mortgages,  and  the  Junior 
mortgage  was  foreclosed  first  and  the  prop* 
erty  purchased  by  the  mortgagees  therein. 
The  senior  mortgagee  then  brbught  suit  to 
foreclose  his  mortgage,  making  the  mort- 
gagor and  the  second  mortgagees  parties,  and 
he  had  personal  service  upon  the  mortgagor, 
but  before  judgment  the  mortgagor  died  and 
bis  administrator  was  made  a  party  de- 
fendant. 

The  judgment  was  for  the  amount  of  the 
mortgage  debt,  for  a  sale  of  the  premises, 
and,  in  case  the  proceeds  were  not  sufl3clent, 
then  a  judgment  for  the  residue.  The  ap- 
peal was  by  tbe  administrator,  and  only  from 
that  part  of  tbe  Judgment  ordering  a  sale  of 
the  premises.  The  case  is  hardly  analogous 
to  this,  and  in  the  langnage  of  the  Supreme 
Oourt  the  only  question  for  solution  was 
"whether,  the  facts  being  admitted,  'showing 
the  first  and  second  mortgage,  and  tbe  sale 
of  tbe  equity  of  redemptloh  under  the  sec- 
ond mortgage,  the  estate  of  Saroni  bad  such 
an  interest  In  the  premises  as  to  render  It 
necessary  that  the  probate  court  should  order 
the  sale,  upon  the  application  of  the  ad- 
ministrator, or  of  ttie  plaintiff,  and  to  oust 
the  district  court  of  Jurisdiction  to  order  a 
sale.'  '*  In  the  course  of  the  opinion  a  quo- 
tation was  made,  however,  with  approval, 
from  Bigelow  v.  Bush.  6  Paige,  345,  that  "the 
grantee  of  the  mortgagor  could  not  complain 
if  the  mortgage  was  not  made  a  party,  for 
the  reason  that  grantee  could  not  be  In- 
Jnred." 
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Goodenow  r.  Ewer,  sapra,  embraces  a  com- 
prebenaire  consideration  of  tbe  nature  of  a 
mortgage  and  the  proceedings  im>Tided  by 
our  law  for  Its  foreclosure,  and  It  was  held 
that  the  grantee  of  the  mortgagor  was  a  nec- 
essary party  to  the  suit  for  foreclosure  In  or- 
der to  enforce  ttie  lien  against  hla  interest; 
the  court  saying: 

"It  is  only  when  the  owner  of  the  estate— 
whether  soeh  ownor  be  the  mor^agor  or  his 
grantee— has  bad  bis  day  In  court,  that  a  Talid 
decree  can  pasa  for  its  ule." 

It  was  further  held  that  the  bid  by  the 
I^aintifrs,  being  for  tbe  full  amount  of  tbMr 
judgment,  satisfied  it,  and  the  effect  of  this 
satisfaction  was  to  discharge  from  the  lien 
of  the  mortgage  the  portion  held  by  the  gran- 
tee, who  was  not  made  a  party.  It  thus  in- 
volved a  different  question  from  tbe  one 
before  us,  but  tbe  court  reiterated  the  rule 
as  to  tbe  mortgagor  not  being  a  necessary 
party,  where  he  has  disposed  of  his  Interest 
and  no  deficiency  Judgmoit  is  sought  against 
him. 

llie  declaration  from  Story  la: 

"When  tbe  mortgagor  has  conveyed  his  eqolty 
of  redonption  absolutely,  the  aasi«Bee  only  need 
be  made  a  party  to  the  bin  to  foredoss^" 

Pmneroy  states  it: 

"It  follows,  as  an  evident  corollary  from  the 
pioporition  Jnst  stated,  Uiat  the  mortgagor  wbo 
bas  conveyed  away  the  whole  of  the  mortgaged 
premises  hi  no  longer  a  necessary  party  defend- 
ant in  a  foredoenre  action;  that  is,  he  Is  not 
indispensable  to  the  rendition  of  a  simi^  Judg- 
ment of  sak.  If  BO  decres  for  a  defideney  la 
aaked." 

Ttie  dedslon  in  06  Oal.  327,  83  Pac.  199, 
thus  seems  to  support  appellant's  view  of 
the  mle^  but  many  authorities  hold  with 
Jones  <m  Mortgages,  |  727,  aa  follows: 

"But  If  a  mortgagee  releases  tbe  mortgagor 
from  personal  liabUitT,  he  thereby  diminlshea  the 
security  of  a  subsequent  purchaser  of  part  of  the 
premises,  and  therefore  ti>e  lien  of  the  mortgage, 
so  far  as  the  rights  of  sudi  subsequent  purehaa- 
er  are  cracemed,  is  dlsdiarged." 

[I]  Rei^Kmdentflonitend,  furthermore,  that 
the  mortgage  was  satlafled  as  to  them  be- 
cause plaintiff  with  full  knowledge  of  their 
status  released  land  ai  greater  value  than 
tbe  amount  due  coi  bte  mortgage.  He  releas- 
ed, so  it  la  stated,  "the  land  of  defendant 
Howes,  of  the  stl^ated  value  of  $1,457.20, 
and  tlie  land  of  defeadant  Bedamatlon  Dis- 
trict 1000,  hy  dismissing  as  to  them,  of  the 
value  of  ^086^  and  he  entocd  Into  an 
agreement  with  defendant  Butler  that  the 
latter  would  pay  Mm  one-balf  the  amount  of 
Ub  mortgage  ind^iendent  of  the  result  of 
ttiifl  suit."  Aa  we  understand  the  record  this 
latter  amount  is  about  $750.  Thus  it  la 
claimed  that  plaintiff  has  virtually  received 
"throng  his  releases  and  agreement  about 
$a,000.  as  against  $2,150,  paid  for  the  mort- 


gage." However,  as  to  the  land  of  the  Recla- 
mation District,  It  appears  that  a  portion  of 
the  consideration  at  least  was  paid  to  re- 
spondents ;  but  we  may  eliminate  that  entire- 
ly, and  tbe  principle  contended  for  will  ap- 
ply, since  tbe  sum  of  $1,457.20  and  $750  ex- 
ceeds the  amount  iiaid  by  plaintiff  for  Uie 
mortgage. 

The  reason  fw  this  claim  of  respond^ts 
Is  that  the  grantee  and  tbe  subsequent  mort- 
gagee ot  tbe  whole  or  <^  a  pmrtlon  of  the 
premises  are  redemptloners  of  the  irtiole  of 
tbe  land  subject  to  tbe  original  mortgage, 
and  their  right  cannot  be  prejudiced  by  tiie 
release  or  sale  of  a  portion  without  their  con- 
sent, and  witbput  api^ying  its  value  to  the 
reduction  of  the  amount  secured  by  the 
senior  mortgage.  In  this  respect,  since  they 
are  subrogated  to  his  rights,  their  situation 
Is  similar  to  that  of  the  Miglnal  mortgagor 
where  the  mortgagee  faa«  released  without 
tbe  former's  consent  In  Woodward  r. 
Brown.  119  OaL  292.  ffl  Faa  4,  63  Am.  St 
Rep.  108.  it  ia  said: 

"We  cannot  perceive  upcm  what  prindple  of 
eqnity  or  by  what  construction  of  this  seetioa 
[section  726,  a  a  P.]  It  can  be  held  that  the 
mortgagee  may,  without  the  consent  of  the  nort^ 
gagor,  let  go  a  part  of  the  aecnritr  to  a  pnr- 
diaaer  from  the  mortgagor,  at  leas  than  its  value 
may  be,  and  then  look  to  the  mortgagor  to  make 
up  the  deficiency.  It  would  be  a  groos  injustice 
to  the  mortgagor  to  hold  bim  liable  for  a  defi- 
deney which  tbe  mortgsgee  ha^  without  the 
mortgagor's  andmlty  or  consent,  created,  nw 
defideney  which  the  Oode  directs  may  take  tiM 
ftnm  of  a  personal  judgment  is  a  defidmcr  aris- 
ing trom  tb«  sale  of  all  the  mortgaged  ascori^, 
and  not  a  part  of  it" 

In  Merced  Savings  Bank  v.  Simon,  141  CaL 
11,  74  Pac.  366,  it  was  held  that— 

"Where  snbsequent  to  tbe  execution  of  a  HKnt- 
gage  the  mortgagor  granted  a  right  of  way  over 
the  mortgaged  lands  to  a  third  party,  tbe  mort- 
gagee could  not  subsequent  to  that  deed,  prej- 
udice the  owner  of  the  right  of  way  by  releases 
of  otVer  portions  of  tiw  mortgaged  premises." 

In  section  4841  of  Elliott  on  Gontracts  the 
author,  after  statti^  Chat  Qke  second  mort- 
gagee haa  the  right  to  redeon  tim  property 
from  the  pricff  mortgage,  says: 

"The  second  mortgsgee.  In  sndi  cases,  stands 
in  the  place  of  the  mortgagor,  haviog  the  same 
rights  and  coming  within  the  exception  of  a 
statute  whidi  provldea  that  recorded  mortgages 
'shall  not  be  valid  against  any  person  other  than 
the  parties  thereto.' " 

Uany  anthoritieasiiBtainliigtlilBPosltintoC 
respondmts  might  be  cited,  and  tbe  prindple 
senna  to  be  pretty  well  eatabliahed.  Tbe 
point  is  made,  howerer,  by  ajqiiellant  Out 
there  is  no  finding  that  said  release  Dt  a  pc»^ 
tifm  ct  tbe  land  waa  not  agreed  to  by  le- 
spondenta.  It  is  dear  thai;  in  wdor  to  have 
said  r^ease  operate  aa  a  payment  of  tbe 
mortgage  dcM  as  to  nqMnkdenta,  the  Ttiease 
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mnst  bare  been  without  tbelr  craiaentt  and 
tinless  so  established  It  does  not  constltnte  a 
defense  to.  the  action. 

[7]  Again,  It  Is  settled  that  in  a  foreclo- 
sure action  a  defense  that  the  land  has  been 
«zemerated  from  liaUUty  must  be  specially 
ideaded.  Baruhart  t.  Qdwards  (Sup.)  47 
Pac.  251  ;i  Cassinella  y.  Allen,  168  Cal.  677, 
144  Pac.  746.  T^ere  was  no  such  pleading 
In  the  case. 

Of  course,  the  settled  rules  of  pleading  and 
practice  should  be  observed  as  far  as  possible 
to  promote  uniformity  In  the  administration 
of  Justice.  These  suggested  defects  may  be 
easily  remedied  in  case  of  new  trial,  but,  as 
the  record  is  presented,  it  is  believed  that  the 
Judgment  should  be  reversed ;  and  it  is  so  or- 
dered. 

We  ooncor:  BUCK,  Presiding  Judge  pro 
teat;  HABT,  J. 

On  Petition  for  Modiflcatlod. 

P£R  CURIAM,  [t]  In  their  petition  for 
modification  of  the'  opinion  and  Judgment, 
reqxHidents  claim  that  we  should  disregard 
the  contention  of  app^ant  that  it  was  nec- 
essary for  the  defendants  to  ptead  "that  the 
land  had  been  exonerated  from  liability,  and 
also  for  the  court  to  find  tliat  said  release  was 
not  agreed  to  by  respondents."  This  claim 
is  based  upon  the  pnqmsltioD  that  ai;H>ellant 
makes  the  omtention  for  the  first  time  in  his 
cl(»lng  brief.  However,  the  contention  of  ap- 
pellant is  In  response  to  the  claim  of  re- 
spondents in  their  brief  that  "the  mortgage 
was  satisfied  as  to  the  contesting  defend- 
ants, because  plaintiff  released  land  of  great- 
er value  than  amount  of  mortgage." 

The  rule  invoked  by  respondents  Is  there- 
flore  hardly  aTOtllcaUle  to  the  case.  It  Is  true 
ttiat  some  evidence  was  received  on  the  sub- 
ject without  objection,  and  It  appears  that 
the  cause  was  tried  upon  the  theory  that  such 
an  issue  was  made.  This  would  preclude  ap- 
pellant from  thereafter  making  the  €j>Jectlon 
that  the  matter  was  not  pleaded.  However, 
there  is  no  finding  up<m  the  subject,  and  un- 
der the  view  we  take  of  the  case  the  findings 
Uiat  are  made  are  tnsuffldent  to  support  the 
Judgment. 

(t]  It  is  claimed  by  respondents,  farther^ 
more,  that  It  was  understood  and  virtnally 
agreed  in  the  court  below  that  this  case  and 
Riaiey  T.  Butler,  28  Oal.  App.  Dec.  629,  de- 
cided by  this  court  on  March  18.  1918,  relat- 
ing to  mortgages  on  the  same  piece  of  land, 
dumld  be  considered  together,  and  that  the 
evidence  in  boQi  cases  might  be  considered 
In  the  determination  of  eaCh. 

It  is  furthermore  dalmed  that  tlie  evi- 
dence In  the  latter  case  suflldently  showed 
diat  the  note  and  mortgage  In  tbis  case  had 


1  R«portod  In  full  lo  the  Pacific  Reporter ;  re- 
ported u  a  memonuiduio  decision  without  opinion 
ta  US  Cal.  xvll. 
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been  paid  and  discharged.  We  have  no  rea- 
son to  doubt  the  statement  of  counsel  in  this 
respect;  but  there  Is  nothing  In  the  record 
before  us  to  show  that  such  was  the  under- 
standing, and,  moreover,  there  is  not  even  any 
C(Hitention  that  it  was  agreed  that  both  rec- 
ords might  be  considered  this  court  It 
would  be  a  departure  frorA  well-established 
practice  In  appellate  proceedings  to  permit 
the  record  to  be  thus  modified  or  changed- 
Purthermore,  there  is  no  finding  in  this  case 
that  the  note  has  been  paid  or  tb»  mortgage 
released  or  discharged. 

We  can  find  no  authority  for  changing  the 
record  and  modifying  the  Judgment,  as  re- 
quested by  respondents.  If  they  are  right  In 
their  theory,  the  matter  can  be  easily  adjust- 
ed In  the  lower  court,  but.  In  view  of  what  is 
before  as,  we  think  the  petition  must  be  de- 
nied; ana  a  Is  ao  ordered. 


(O  Cal.  App.  no 

QBBAVAOH  v.  OASUAI/TT  00^  OF  AMBBr 
IQA.  (Gtv.  2418.) 

(IMatriet  Oonrt  of  Appeal,  Seoond  District,  Divi- 
sion 1.  Oalifomia.   March  2a«  1»1A.) 

Insi;banob  ^3686— BsnisoBABCB— Aonom 
OK  RsinavuNCi  Pouor  —  Bdbdbh  or 
Paoor. 

In  an  action  by  an  insured  upon  a  rein- 
soranoe  contract  covering  liability  for  Injaries, 
whereby  the  reinsorer  agreed  to  settle  the  cleims 
and  losses  of  the  original  insurer,  and  wliidi 
provided  for  the  transfer  of  cash  or  secnrities 
by  the  original  insurer  to  the  reinsurer  as  a 
prerequisite  cwdltion,  proof  by  plaintiff  ttiat 
sQch  company  had  comidled  with  itM  oUigatioiia 
under  the  contract  was  essmtial  to  recovery.  In 
view  of  Olv.  Code,  H  2640,  2640. 

Appeal  from  Superior  Oonrt,  Los  Angeles 
Ocnmly;  B.  P.  Sbortall.  Judge. 

Action  by  Peter  Grbavach  against  the  Cas- 
ualty Company  of  America  and  another. 
Judgment  for  plaintiff,  and  the  named  de- 
fendant alone  appeals.  Beversed. 

Bowoi  ft  BalUcr  of  Los  Angeles,  tor  aroel- 

lant 

Herbert  W.  Kldd.  of  Log  Angeles,  tor  re- 
spondent. 

JAMES.  J.  Tba  lAalntlff  herein  recovered 
Judgment  against  (me  Beed.for  personal  In- 
juries aUeged  to  have  been  suffered  while 
the  plalntur  was  being  conv^ed  as  a  pas- 
sengve  In  an  automdbile  c^wrated  the 
said  Seed.  Beed  carried  insurance  protec- 
tion by  poli<7  Issued  by  the  defendant  l?aclf- 
ic  Coast  Casualty  Company.  By  the  terms 
of  that  policy  the  Insurance  company  agreed 
that  Its  liability  thereunder  would  Inure  to 
the  benefit  of  any  person  who  reoovored 
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Judgment  against  Hie  taunTed.  Taking  ad- 
vantage of  that  condition,  plaintiff,  after 
.aecniing  judgment  against  Reed,  brought 
thlB  action  against  defendant  Patdflc  Coast 
Casualty  Company,  and  joined  defendant 
Casualty  Company  of  America  becanee  of 
the  fact  that  the  latter  company  bad  mtered 
Into  a  certain  relnsnranoe  agreoaent  with 
Oie  defendant  first  named.  The  Casualty 
Company  of  America  disclaimed  any  liabili- 
ty to  the  plaintiff  here,  and  appeals  from 
the  judgment  entered  against  It. 

It  ts  Insisted  that  In  the  complaint  of 
plaintiff  no  cause  of  action  was  stated  as 
against  the  appellant,  and,  furtber,  that  tbe 
erid^ce  was  Insufficient  to  show  that  any 
liability  bad  acmied  under  tbe  alleged  rein- 
surance agreement.  It  requires,  Indeed,  a 
most  liberal  interpretation  of  tbe  language 
used  in  the  complaint  In  order  to  sustain  it 
as  suffident  In  Its  statemrat  of  a  cause  of 
action  against  appellant  That  portion  of 
the  complaint  which  purports  to  show  such 
liability  is  as  follows: 

"That  as  plaintiff  la  informed  and  believes  and 
therefore  alleses,  on  or  about  February  28, 
1916^  the  defendant  Casualty  Company  of 
Amwiea  entered  into  a  oertaln  relnsorance 
agreemoit  with  ttie  d^endant  Paeifie  Ooast  Cas- 
na3ty  Company,  under  tbe  terms  of  which  said 
Casualty  Company  of  America  reinsured  all  of 
ttie  outstaadiog  liaUIty  of  defendant  Pacific 
Coast  Casualty  Company,  indading  the  liability 
of  said  Pacific  Coast  Casualty  Company  by  rea- 
son of  tbe  execution  of  the  policy  of  faiiurance 
before  mentioned,  and  said  Casualty  Company 
of  America  thereupon  assumed  sU  outstanding 
liability  of  said  Pacific  Coast  Casualty  Compa- 
ny, Including  all  UabUitr  by  reason  of  tiie  ex- 
ecution of  said  p<dicy  of  Iwurance  by  the  de- 
fendant Pacific  Coast  Casualty  Company." 

Tbe  allegation  that  a  certain  reinsurance 
agreement  was  made  and  that  "under  the 
terms  of  which  said  Casualty  Company  of 
America  reinsured  all  of  tbe  outstanding  lia- 
bility of  defendant  Pacific  Coast  Casualty 
Company."  standing  by  Itself,  certainly  does 
not  show  that  sucb  an  agre^ent  was  made 
as  to  malie  the  appellant  liable  for  the 
damages  alleged.  Under  the  Code  provi- 
aiona,  the  original  Insured  has  no  Interest 
in  a  contract  of  reinsurance.  Section  2649, 
Clv.  Code ;  Commercial  Union  Assurance  Co. 
V.  American  Central  Insarance  Ca,  68  CtiL 
48(K  9  Pac  712.    By  the  language  quoted. 
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nothing  la  described  oflwr  than  a  oootract 
of  reinsurance  such  as  defined  by  section 
2046,  Civil  Code,  and  unless  tbe  ^ttor  part 
of  the  allegation  quoted,  that  "aald  Casual- 
ty Company  of  America  tbereuptm  assumed 
all  outstanding  liability  of  said  Padflc  Coast 
Casualty  Company,  Including  all  liability  by 
reason  of  tbe  execution  of  said  pcdlcy  of  in- 
surance by  tbe  defendant  Pacific  Coast  Cas- 
ualty Company,"  shows  an  extenslMi  of  lia- 
bility beyond  that  of  an  ordinal  contract 
of  rtinsnranc^  the  complaint  was  Insnffl- 
dent  The  use  of  tbe  words,  "assumed  all 
outstanding  liability,"  may.  perhaps,  import 
that  tbe  cmtract  was  so  extended,  and  nn> 
der  sucb  cmistruction  It  would  be  proper  to 
hold  that  a  snffldent  cause  of  action  la  stat- 
ed. However,  we  think  tbat  the  second 
point  made  as  to  there  being  a  lack  of  evi- 
dence to  substantiate  the  alle^tlons  of  the 
complaint  must  be  sustained.  Plalntifl 
fered  in  evidoice,  tbe  alleged  rdnsnrance 
agreement,  from  whlcb  it  appeared  that 
upon  certain  conditions  stated — plainly  pre- 
requisite— the  appellant  agreed  to  adjust 
and  settle  the  "claims  and  losses"  of  the 
Padflc  Coast  Company.  As  consideration 
tberefor,  the  Padflc  Coast  Company  was  to 
"transfer,  assign  and  set  over  to  the  'Casu- 
alty' In  cash  or  securities  acceptable  to  tbe 
'Casualty,*  an  amount  equal  and  correspond- 
ing to  the  aggr^te  amount  of  the  'Pacific's' 
l^al  loss  reserves  as  of  December  31,  1915. 
•  •  •  Plaintiff  made  no  proof  or  show- 
ing that  the  Padflc  Coast  Company  had 
compiled  with  its  obligations  under  the  con- 
tract; hence  It  would  follow  tbat  there  was 
no  evidence  from  wblcb  It  could  be  Inferred 
tbat  conditions  had  occurred  which  would 
require  this  appellant  to  settle  the  claims 
aud  losses  of  the  Pacific  Company.  The  ap- 
pellant admitted  tbe  execution  of  the  agree- 
ment and  tbe  filing  thereof  with  the  Insur- 
ance commissioner  of  the  state  of  Califor- 
nia, but  objected  to  the  Introduction  In  evi- 
dence of  the  same  on  tbe  general  ground 
that  tbe  evidence  was  Incompetent,  Irrele- 
vant, and  Immaterial.  Tbe  case  as  made  by 
the  evidence  of  the  plaintiff  was  Incomplete^ 
and  for  tbat  reason  the  judgment  cannot  be 
maintained. 
The  Judgment  appealed  firom  is  reversed. 

We  cmciir:  GONBST,  P.  J.;  SHAW.  J. 
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(District  Court  of  Appeal,  Second  District,  Di- 
viaioD  2,  California.    Mardi  21,  1919.) 

1.  JuDoicEMT  «=»23  —  What  Constitutes— 

FlNDlNOB  AND  CONCLtJSIOHS  OF  LAW. 
Findings  and  condusions  of  law  do  Dot  con- 
Btitute  a  judgmenL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phinuee,  First  and  Second  Series,  Jadf- 
ment.] 

2.  Appeal  and  Ebbos  «»939— Cijibk's  Ceb- 

TIFZCATB  TO  TBANSCBIPT— PEESUMPTION. 
The   clerli's  certificate  of  correctneas  of 
transcript  on  appeal  must  be  assumed  true  in 
the  absence  of  anything  to  the  contrary. 

8.  Appeal  and  Gbbob  «=9l2S— Necesbitt  ov 

FOBMAL  JUDOUEItT. 
Appeal  expressed  to  be  from  the  Judgment 
entered  must  be  dismissed,  vhere  the  certified 
transcript  on  appeal  shows  only  findings  and 
conclusions  of  law  bea|tDg  the  Indorsement  "en- 
tered" as  of  a  certain  date. 

Appeal  from  Superior  Court.  San  Diego 
County;  C  N.  Andrews,  Judge. 

Action  by  the  San  Diego  Investment  Com- 
pany against  Alex  T.  Crane.  Plaintitt  ap- 
peals.   Appeal  dismissed. 

Sam  Ferry  Smith,  of  Sao  Diego,  and  Lau- 
rence H.  Smith,  of  San  Frandaoo,  for  appe- 
lant. 

B.  S.  Torraikce,  of  San  Dlego^  for  reapond- 

ent 

FINLATSON,  P.  J.  Hie  appeal  Is  from 
"tbe  Judgment  entered  in  the  above-entitled 
court  on  the  4th  day  of  February,  A.  D. 
1916."  We  have  searched  through  the  rec- 
ord In  vain  to  find  such  a  Judgment,  or,  In- 
deed, any  Judgment   Itiere  Is  none. 

We  do  not  know  to  what  a^ieUant  refers 
when,  tu  Its  notice  of  appeal,  It  says  It  "here- 
to appeals  *  •  •  from  the  Judgment  en- 
tered •  *  *  on  the  4th  day  of  February, 
A.  D.  1916,"  unless  It  be  the  findings  and 
conclusions  of  law,  which,  for  some  unac- 
countable reason,  bear  the  indorsement,  "En- 
tered February  4th.  19ia"  These,  however, 
do  not  constitute  a  Judgment  Miller  r. 
Sharpe,  54  CaL  590;  Thompson  r.  Lynch.  43 
Cal.  4S2.  The  clerk's  certificate  certifies  that 
"the  foregoing  transcript  on  appeal  la  cor* 
rect,  and  containa  a  tme  copy  ot  the  Judg- 
m^t  roll  In  the  action."  In  the  absaiee  of 
anything  to  the  contrary,  we  must  assume 
that  the  clerk's  certificate  states  the  truth; 
If  It  does,  then  the  transcript  "cmtains  a 
true  copy  of  the  Judgment  roll."  Since  no 
Judgment  appears  In  the  Judgment  roll  as 
printed  In  the  transcript,  the  only  possible 
conclusiou  Is  that  as  yet,  no  Jndgmeit  has 


ing  from  which  to  appeal,  and  tbe  appeal 
should  be  dismissed.   Mlllw  t.  Sharpe,  ao- 

pra. 

Appeal  dlamlssed. 

We  concur:   SLOANS,  J. ;  TEOHAS,  J. 


(«  GaL  App,  38B> 

BUNTON  «t  aL  t.  CITY  OF  LOS  ANGELES 
et  aL   (Civ.  2878.) 

(District  Court  of  Appeal.  Second  District  t)i- 
Tisioo  2,  CaUfornia.   March  21,  1919.) 

1.  Appeal  aito  Ebbob  0=9llO— Obdebs  Ap- 
pealable. 

An  appeal  from  an  order  denying  a  motion 
for  new  trial,  taken  after  Code  Civ.  Proc.  S  963, 
bad  been  amended  in  1915,  will  be  dismissed. 

2.  Appeal  ard  Ebbob  «=>695(2)  —  Matiebs 
Reviewable— Recobi^-Questionb  or  Fact. 

When  exceptions  are  taken  to  a  nonsuit 
or  to  a  directed  verdict  all  tbe  evidence  neces- 
sarily becomes  a  part  of  the  case,  and  it  cannot 
be  determined  on  appeal  that  the  ruling  was 
erroneous,  onleas  all  the  evidence  is  in  the  rec- 
ord. 

3.  LANDtORD  AND  TENANT  4SOl24(l)— I2A8B 

OP  Pabt  or  BuiLDiwa. 
A  lease  of  a  part  of  a  building  passes  with 
it  as  an  incident  thereto,  everything  necessari- 
ly need  with  or  reasonably  necessary  to  the  co- 
Joyment  of  the  part  demised. 

4.  Landlobd  ano  Tenant  4s9l24<l)— Leasr 
or  Stobe— Appubtenances. 

The  general  rule  Is  that  where  a  store  Is 
leased  everything  then  in  use  for  the  store,  as 
an  inddent  w  appurtenance*  passes  by  tbe 
tease. 

5.  Appeal  and  Ebbob  <=9907(4)— Pbesump- 

tionb  op  Requlabttt. 
On  appeal  every  intendment  must  be  indulg- 
ed in  favor  pf  the  regularity  of  the  lower  court's 
procedure ;  and,  in  the  absence  of  part  of  the 
evidence,  it  will  be  presumed  that  If  all  tbe  evi- 
dence was  in  tiie  record,  it  would  support  a 
state  of  focta  suffldent  to  uphold  the  Jut^ment 

6.  Landlobd  and  tenant  4s9ll^4)— Ddtt 
OP  Tenant  to  Repaib. 

If  a  basement  under  a  store,  a  part  of  a 
larger  building,  was  cut  off  by  brick  walls  from 
the.  rest  of  building  and  was  included  in 
the  lease  of  the  store,  tbe  tmant's  covenant  to 
keep  the  premises  in  repair  applied  to  an  Iron 
grating  In  the  sidewalk  admitting  Ufl^t  and  air 
Into  the  basement 

7.  Mdnioxpal  Gobpobations  ^»668  —  Etx- 

CAVATIOnS    UHDBB  SXDEWALB^BATIHCI— 

NxriflANOi. 
An  abutting  owner  whose  title  extends  to 
center  of  street  may  excavate  a  vault  or  cellar 
under  sidewalk  with  permission  of  city  ao* 
tborities,  express  or  implied,  and  may  insert 
in  sidewalk,  for  pnrpose  of  admitting  light  and 
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air,  an  Iron  rradiiK  or  odier  dmllar  device,  If 
ufelr  and  properly  constmcted,  and  rach  a  con- 
trlranoe  is  not  a  nniaance  per  m. 

&  LaRDLOBD  and  ttNANT  ^S>167(6>— IlTJU- 
BT  TO  THIBD  PEMOM  LfABIIITT  OF  LaND- 
LOBD. 

If  an  abatting  propertr  owner  makes  an 
eKCBvation  under  ridevralk  and  exerciaea  care  in 
conutructinj  a  (rating,  coal  hole,  or  other  aimi- 
lar  device  with  permiaaioti  of  proper  city  aa- 
tboridea,  and  worii  is  not  Inheraidy  In  ita  na- 
ture a  noisanca  per  ee*  he  i«  not  liable  tot  In- 
jnriei  to  third  peramut  dne  to  UA  of  repair, 
where  device  waa  in  sood  condition  at  time  own- 
er leaaed  premlaea  to  tenant  tinder  a  lease 
irtiereln  it  waa  dutj  of  tenant  to  make  r^aira. 

9l  I«4Kdlobd  and  Tenant  9=»1679)— Gbat* 

INO  IN  SXDEWAI^K— IkJUBT  TO  PEDESTBIAH. 

Where  a  pedestrian  ia  injured  by  reason 
of  a  gratinx  in  a  sidewalk  being  oat  of  repair, 
ttie  occupier  ei  the  premiaea,  and  not  the  own- 
er*  is  die  one  to  whom  reaponaibllity  prima 
fade  attachea. 

10.  Landlobd  and  Tenant  «s»107(6)— Ih- 

JXreiEfl  TO  THIBD  PBB80N8  —  OBATING  IN 
SlDEWAUE— LlABILTTT  OF  LANDIXIBD. 

Dren  thoogh  premises  leased  be  but  a  part 
tti  the  whole  bnilding,  landlord  ia  not  liable  for 
injuries  to  a  third  peraon  by  reaaon  of  filhire 
to  repair  a  grating  in  aidewalk,  which  it  waa 
duty  <tf  tmant  to  keep  in  repair,  where  grat- 
ing In  ridewalk  was  need  exduaively  for  benefit 
of  and  In  oonnectlMi  with  part  of  building  leaa- 
ed by  tenant 

11.  LaKDLOBD    AND    TENANT  «S9l67(2)— IN- 

jubt  to  Thibd  Pebson  —  Lubujtt  or 

Landiabd. 
One  who  npon  express  or  Implied  invlta- 
Htm  of  tenant  eutera,  or  is  proceeding  to  m- 
tw,  upon  the  leased  premises  ia  an  Invlteet  and 
aa  such  stands  in  the  shoes  of  the  tenant,  and 
may  not  recover  for  injuries  received  doe  to 
]Mxk  of  repaira.  If  tenant  cannot. 

12.  Lahdu)bd  and  Tenant  «=:>164(2)— Ih- 

JUBZEB  TO  TBNANT^LACE  OF  RBPAIBQ. 

A  tenant  may  not  recover  from  his  landlord 
damagea  for  Injuries  anflered  by  reason  of  lack 
of  repairs,  wbm  burden  of  repairing  reata  up- 
on tenant 

IS.  IiaRDLOBD    AND    TENANT  4=s>lM0}>— I"' 

nruBa  to  Thibd  Pbbbons— Btidbno>— Ad- 
KIS8ION  BT  Making  Bxpaibs. 
Volnntary  repair  by  a  landlord  of  a  defect 
in  leaaed  premises,  after  an  injury  to  a  tbird 
'penon  reralting  therefrMU,  is  not  an  admia- 
aion  of  liability. 

14.  Appeal  and  Bbbob     «=»907(4  —  Fu- 

8U1CPTI0N8  or  BEGULABrrr. 

Where  on  appeal  from  judgment  baaed  on 
a  directed  verdict  appellant  haa  not  all  evidenor 
In  record,  it  will  be  presumed  tliat  any  errm 
In  admission  or  rejection  of  evidence  were  cured 
by  evidence  not  brooght  op. 

Appeal  from  Superior  Oonrt,  Los  Angeles 
Oountv ;  Onrtis  D.  WUbnr,  Judge. 


Action  by  Alice  RnnyoD  and  WUIam  S. 
Runyon  against  the  C3ty  of  Los  Angeles  and 
others.  From  a  judgment  for  defendants  and 
an  order  denying  motl<m  for  new  trial,  plain- 
tiffs  appeaL  Affirmed. 

O.  B.  Joi^iii,  of  Zios  Angties,  tor  appelUnta. 
Norman   Sterry  and  Gibson,  Dunn  * 
Crutdjer,  all  of  Los  Angeles,  for  req^ondenta. 


FINLAYSON,  P.  J.  [1]  Action  by  biu- 
band  and  wife  to  recover  damages  Cor  inju- 
ries to  Uie  wif^  received  from  foiling 
tbrough  a  brokei  Iron  grating  In  tbe  side- 
walk In  front  of  a  barber  shop  on  the  First 
street  aide  of  the  Madeaa  Hotel  BnUdlng— a 
building  on  the  sonthwest  comer  of  First 
and  Spring  streets,  in  Uie  dty  of  Los  An- 
geles, and  owned  by  the  defaidaots  other 
than  the  dty.  The  dty's  demurrer  to  the 
complaint  was  sustained  without  leave  to 
amend,  leaving  tbe  owners  as  the  sole  re- 
maining defendants.  At  the  condnsion  of 
the  evidence  the  court  directed  the  Jury 
to  return  a  verdict  for  defendants.  From 
the  judgment  fmd  an  order  dmylng  their 
motion  for  a  new  trial,  plalutltFB  appeaL 
The  appeal  from  the  order  must  be  dismiss- 
ed ;  it  having  been  taken  after  section  963  <tf 
the  Code  of  Oivll  Procednre  bad  been  amend- 
ed In  1916. 

At  the  time  of  the  acddent  the  hotA  wbs 
vacant,  but  all  the  ground  floor  storeromns 
on  the  First  street  side  of  the  hotd  boildlng 
were  leased  to  tenants,  Indodlng  the  store- 
room known  as  212  West  First  street,  in 
front  oi  which,  in  the  sidewalk,  was  the  bro- 
ken grating  that  was  the  cause  of  the  Injury, 
nils  storeroom  was  thai  occupied  and  used 
as  a  barber  shop  by  one  Gool^,  a  toiant  of 
the  owners  under  a  written  lease  wherein  it 
Is  expressly  provided  that  the  tenant,  at  his 
own  cost  shall  make  all  necesssry  repairs 
during  the  term  of  the  leaaeL 

The  broken  grating,  which  was  27  Indkes 
long  by  IIH  inches  wide  at  one  end  and  10 
inches  at  the  other,  was  made  of  Iron  bars 
an  inch  in  thickness,  extending  from  end  to 
end.  At  the  date  of  the  execotim  of  the 
lease  one  bar  was  out  of  the  grating.  It  was 
sttpulatod  at  the  trial  that  Mrs.  Ronyoa 
could  not  have  been  injured  by  the  grating 
with  only  one  bar  out  So  that  though  one 
bar  was  oat  at  the  date  at  the  lease,  tb» 
grating  was  not  then  dangeroua,  and  there* 
ton,  at  that  tlnu^  not  a  nnlaanoew  The  sec- 
ond bar^-^  breaking  ot  whidi  caused  the 
gratlnf  to  beenne  a  menace  to  public  safety 
and  a  nnisanoe— was  broken  by  m  third  per^ 
son  while  d^volng  paper  to  a  sobtaumt 
who  had  sublet  tnm  Cooler  >  part  of  the 
basement  under  tbe  barber  Aosf.  Under  eacb 
stomoom  on  First  street  Is  a  separate  base- 
ment  separated  by  brlidc  walls  from  the 
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baaemoit  under  eaA  of  ttie  other  Btorerooms 
and  likewise  from  the  bote!  baaanent  Tbe 
door  to  Cool^'8  barber  sbop  Is  set  In  from 
tbe  line  of  First  street  about  6  feet  On  tbe 
rl^t  or  west  ^de  of  tbis  Inset  ts  a  l)ootbla<A 
stand,  eztoidli^  frcon  tbe  line  of  tbe  side- 
walk to  tbe  door  of  tbe  barber  sbop.  The 
iron  grating  came  flash  ap  to  tbe  [ntiperty 
line.  It  was  ova  an  opening  under  tbe  side- 
walk that  led  into  tbe  basement  under  tbe 
barber  sbop  and  gave  light  and  air  thereto. 
It  was  the  custom  of  the  owners,  whenever 
they  leased  a  storeroom,  to  deliver  posses- 
sion of  the  basement  thereunder.  Cooley 
testified  that  he  bought  the  establishment 
from  a  Mrs.  Sanborn,  to  whom  the  premises 
had  been  let  under  tfje  written  lease;  that 
after  the  lease  had  Wen  made  to  her,  Mrs. 
Sanborn  put  him  in  possession  of  the  store- 
nxwo;  that  afterwards  he  asked  the  agent 
of  the  owners  If  the  basem^t  did  not  go 
with  the  storeroom,  and  that  tbe  agmt  said 
"Yes,"  and  gave  him  the  key.  The  agent  for 
the  hotel  property  testified  that  be  knew  the 
lease  was  assigned  to  Mr.  Cooley;  that  he 
dellTered  the  storeroom  and  basement  to 
him;  that  Cooley  asked  him  If  the  basement 
did  not  go  with  the  lease;  that  he  told  Cooley 
It  did,  and  gave  him  the  key;  and  that  when- 
ever the  owners  of  the  building  leased  a 
storeroom  they  always  delivered  possession 
of  the  basement  that  Is  under  such  store- 
room, without  specifying  the  basement  In  the 
lease. 

Immediately  prior  to  tbe  accident  Mrs. 
Bnnyon  and  her  couidn  were  <m  tbe  north 
aide  of  First  street,  onwdte  tbe  sboe-shlnlng 
stand  in  front  of  Cooley's  barber  shop.  The 
cousin,  derirlng  to  have  her  shoes  shined, 
crossed  otot  to  the  Ahoe^blnlng  stand,  lead- 
ing tbe  way,  while  Mrs.  Bnnyon  followed, 
intending  to  wait  for  her  cousin  while  the 
latter  had  her  shoes  sblned.  Without  notic- 
ing the  broken  grating,  Mrs.  Runyon  stepped 
into  the  opcxilng  made  by  the  absence  of  the 
two  broken  Iron  bars,  and  her  right  leg  was 
jammed  or  crowded  down  between  the  re- 
maining bars  nearly  to  the  knee. 

[2]  The  record  t>efore  us,  as  presented  by 
the  bill  of  exceptions,  contains  a  part  only  of 
tbe  evidence,  It  an>earlng  afilrmatlvely  there- 
from that  several  witnesses,  none  of  whose 
testimony  is  set  forth,  were  sworn  and  testi- 
fied. This  being  so,  we  very  pr<^>erly  might 
affirm  the  Judgment  without  any  farther  dis- 
cussion. When  exceptions  are  taken  to  a 
nonsuit,  or  to  a  directed  verdict,  all  tbe  evi- 
dence necessarily  becomes  a  part  of  tbe  case. 
Sndi  a  ruling  la  based  upcm  the  mtlre  evl- 
dence.  It  cannot  be  determined  that  the  rul- 
ing was  erroneons  without  an  examinatlw 
of  all  the  evidence;  for  It  may  be  that  the 
error  complained  of  was  cured  by  the  omit- 
ted evidence.  Howevor,  we  shall  endeavw 
to  dlipoM  oi  ttw  ease  on  its  meiitab  notwith- 


standing  tbe  Incmnpleteness  of  Qie  recovd, 
though  tbe  failure  to  include  all  the  evidence 
in  the  bill  of  exceptions  necessarily  WUI  com* 
pel  us  to  resolve  every  nutterial  question  of 
fact'  against  appellants. 

There  are  two  cmdal  facts  respecting 
which  it  cannot  be  said  that  Uie  evidence  be* 
fore  OS  is  complete.  They  are:  (1)  Was  tbe 
basement  nnder  Cooley's  storeroom  necessa- 
rily used  with,  or  reasonably  necessary  to 
the  enjoyment  of  the  storeroom  as  a  barber 
shop?  and  (2)  did  the  basement,  as  an  in- 
d^^dent  and  separate  Inclosure,  include,  as 
an  Integral  part  thereof,  and  separated  from 
all  other  parts  of  tbe  building,  the  excava- 
tion or  space  under  the  sidewalk  over  which, 
the  grathig  was  constructed? 

[3, 4]  The  written  lease  does  not  expressly 
mention  the  basement  under  Cooley's  barbw 
shop.  Tbe  language  of  the  lease  is: 

"Hist  certain  storttotna  known  and  nnmbered 
as  212  West  Eirst  Street,  •  *  •  sold  store- 

room  hereby  leased  bdng  the  room  now  occu- 
pied by  tbe  party  of  the  lecond  part  «  •  * 
The  said  storeroom  is  to  be  used  by  the  party  of 
the  second  part  for  the  purpose  of  conducting  a 
barber  diop  therein,  for  whldi  said  purpose  it 
is  DOW  oeen^ed  by  the  party  of  the  second 
part** 

A  lease  of  m  port  of  a  bnllding  passes  with 
it,  as  an  Incident  thereto,  everything  neces- 
sarily used  with  ot  reasonably  necessary  to 
the  enjoymoit  ctf  the  port  demised.  lOller 
v.  Fttsgerold  Dry  Goods  Co.,  62  Neb.  270,  SB 
N.  W.  1078;  Kitdien  Bros.  Hotel  Co.  r.  PhU- 
bin,  2  Neb.  (Unot)  340,  06  N.  W.  487;  Her- 
polsbeimer  r.  Funke,  1  Neb.  (Unof.)  471,  95 
N.  W.  688.  Tbe  general  rule  Is  that  where 
a  store  Is  leased,  everything  them  In  use  fw 
0ie  stoT^  as  an  Incident  or  appurtenance, 
passes  by  the  lease.  Hall  t.  Irvln,  78  App. 
Dlv.  107,  79  N.  T.  Supp.  614;  Browning  v. 
Dalesme.  3  Sandt  (N.  Y.)  13.  From  the  tes- 
timony to  which  reference  already  has  been 
made,  it  may  be  Inferred  that  the  basement 
was  necessarily  used  with,  and  was  reason- 
ably necessary  to  tbe  use  of,  the  barber  shop 
occupied  by  Cooley.  A  fortiori,  it  may  well 
be  that  the  evid^oe.that  was  Introduced  in 
the  court  a  quo,  but  not  brought  up  by  the 
record  on  this  appeal,  showed  that  the  base- 
ment necessarily  was  used  with  the  barber 
shop,  and  that  therefore  it  passed  by  the 
lease  as  an  incldait  or  an  appurtenance  to 
the  storeroMu  described  in  the  written  docu- 
ment itself. 

[6]  Appellants  claim  that  the  excavation 
under  the  sidewalk,  over  which  was  the  grat- 
ing that  caused  the  acddcait  was  no  part  of 
the  basement  occupied  by  Cooley;  that  it 
was  not  80  physically  connected  with  that 
particular  basement  as  to  be  an  integral  part 
tlmeof  and  of  that  basemoit  only,  Tbe 
agent  fbr  tbe  pnq^ertj  tastifled: 
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"This  basoment  under  Mr.  Cooley**  store  hu 
BO  connection  with  or  entrance  into  the  hotel 
basement.  It  is  wparate.  *  •  *  The  (ratiiig 
out  of  which  the  tora  were  broken  waa  over  an 
opening  that  led  into  Bfr.  Cooley'a  basement." 

From  this  it  may  be  Inferred  that  the  base- 
ment under  Cooley's  store,  shut  off  from  ev- 
ery other  basement  by  solid  brtck  walls.  In- 
cluded, as  an  Integral  part  thereof,  the  space 
under  the  sidewalk  over  which  the  grating 
In  question  had  been  constructed,  and  that 
such  excavation  under  the  sidewalk  was  shut 
off  from  every  other  basement.  At  any  rate, 
the  incomplete  evidence  before  us  does  not 
conflict  with  this  view.  Since  every  Intend- 
ment must  be  Indulged  In  favor  of  the  regu- 
larity at  the  court's  procedure,  it  will  be  pre- 
sumed that  if  all  the  evidence  were  in  the 
record  it  would  support  a  state  of  facts  suf- 
ficient to  uphold  the  Judgment. 

For  the  foregoing  reasons  we  must  as- 
sume, as  unavoidable  hypoUieses.  that  the 
basement  under  the  leased  storNvwm  indnd- 
ed  the  «tcavatlon  over  which  the  grating 
was  constructed,  s^rated  from  every  other 
basement;  that  the  basement  was  reason- 
ably necessary  to  the  enjoyment  of  the  leased 
storeroom  or  barber  shop,  and  tliat,  there- 
fore, it  passed  with  the  Irase  as  a  necessary 
incident  or  appurtenance.  Upon  this  state  of 
facts— a  state  of  facts  Oiat  we  necessarily 
must  assume  would  be  established  If  all  the 
evidence  were  before  us — ^reqMndents  are  not 
liable. 

'  [t,  7]  The  written  lease.  If  the  facts  be  as 
we  have  stated  thMn,  Included  the  Iron  grat- 
ing that  permitted  the  entrance  of  light  and 
air  to  Cooley's  basement,  and  the  tenant's 
covenant  to  keep  in  repair  applied  to  it.  Bos- 
ton V.  Gray,  144  Mass.  53,  10  N.  E.  509;  RI- 
lier  V.  Clark,  132  Cal.  382,  64  Pac.  564.  The 
grating  when  originally  constructed  was  not 
a  nuisance  per  se.  Nor  was  it,  per  ae,  a  nui- 
sance at  the  time  when  the  lease  was  execut- 
ed, though  at  that  time  one  bar  was  broken ; 
for  the  fact  that  one  bar  was  out  did  not 
cause  the  contrivance  to  become  a  source  of 
danger.  The  abutting  owner,  whose  title  ex- 
tends to  the  center  of  the  street,  may  exca- 
vate a  vault  or  cellar  under  the  sidewalk. 
Such  owner,  with  permission  of  the  city  au- 
thorities, express  or  Implied — Implied  or  in- 
ferred where,  after  a  reasonable  time,  no  ob- 
jection has  been  made  by  the  proper  offldals 
—may  insert  In  the  sidewalk,  for  the  purpose 
of  admitting  light  and  air  to  the  vault  or 
cellar,  an  Iron  grating,  or  other  similar  de- 
vice. If  safely  and  properly  constructed,  and 
such  contrivance  In  the  sidewalk  Is  not  a 
nuisance  per  se.  Rider  v.  Clartt,  supra;  Mor- 
rison V.  McAvoy,  7  Cal.  Unrep.  87,  70  Pac. 
626;  Hirsch.  etc.,  v.  Bemldc  Co.»  177  Pac. 
876;  Fisher  t.  mirkdl.  21  HidL  1,  4  Am. 
Rep.  422. 

[I,  •]  The  original  straoture  harli^  been 


legal  and  in  a  safia  condition  irtien  respond- 
ents leased  the  premises  to  their  tenant,  and 
the  injuries  having  been  rec^ved  In  conse- 
quence of  the  grating  getting  out  ct  repair 
during  tbB  tenancy— the  tenant  and  not  the 
landlord  bdng  bound  to  repair— re^Kmdents 
are  not  Uable  as  owners,  or  otherwise.  If 
the  abutting  property  owner  making  the  ex- 
cavation and  omstructlng  the  grating,  coal 
hole,  or  other  dmilar  device  In  the  sidewalk 
does  so  with  the  permission  of  the  proper 
city  authorities,  and  the  work  is  not  inher- 
ently, in  its  nature  and  character,  a  nuisance 
per  se,  the  owner  Is  liable  only  in  the  event 
that  he  fails  to  use  ordinary  care  and  dili- 
gence in  constructing  the  grating  or  other 
similar  contrivance  uid  keeping  it  In  such 
repair  that  it  shall  bv  as  safe  for  the  use  of 
the  public  as  any  other  part  of  the  eddewalk. 
West  Chicago  Masonic  Ass'n  v.  Cohn,  192  IlL 
210,  61  N.  E.  430,  55  L.  R.  A.  235,  85  Am.  St 
Rep.  S27.  When  the  premises  are  in  good 
repair  at  the  time  they  are  let,  and  the  land- 
lord, under  the  terms  of  the  lease.  Is  not 
bound  to  keep  them  In  repair,  the  tenant  In 
possession,  and  not  the  landlord,  Is  liable  for 
an  Injury  resulting  from  a  failure  to  repair 
the  pavement  in  front  of  the  premises.  Lind- 
strom  T.  Pennsylvania  Co.,  212  Pa.  391,  61 
Atl.  940;  Fisher  v.  Thirkell,  snpra.  The 
gen»al  rule  is  that  it  Is  the  occapler,  and  he 
alone,  to  yrhom  such  responsIMUty  prima 
fade  attaches.  Ahem  v.  Steele,  115  N.  Y. 
203.  22  N.  B.  193.  6  L.  R.  A.  449,  12  Am.  St 
Rep.  778;  City  of  Lowell  v.  Spanlding,  4 
Cush.  (Mass.)  277,  50  Am.  Dec:  775.  To  thU' 
general  mle  the  following  exceptltms  are 
recognized,  and  the  owner  of  the  leased 
premises  may  be  made  Uable:  (1>  If  t|ie 
lease  be  one  under  which  he,  and  not  the 
tenant,  la  required  to  keep  the  premises  In 
repair;  (2>  if  the  dangerous  and  d^ective 
condition  by  which  the  injury  was  occadon- 
ed  existed  when  the  premises  were  leased: 
(3)  if  -that  which  occasioned  the  Injorr  was. 
Inherently,  In  Its  nature  and  character,  a 
nuisance,  and  was  upon  the  premises  when 
the  lease  was  executed.  W^t  Chicago  Ma- 
sonic Ass'n  V.  Cohn,  supra.  The  proof  does 
not  bring  respondents  within  any  of  these 
exceptions  to  the  general  rule.  The  grating 
being  safe  at  the  date  of  the  lease,  the  neg- 
lect which  caused  the  injury  to  Mrs.  Runyon 
was  not  that  of  respondents,  but  of  their 
tenant  Cooley,  who  had  covenanted  to  keep 
the  leased  prwnises  in  repair. 

[1 1]  It  is  ctmtended  that  where  the  owner 
of  a  building  is  granted  the  privilege  of  ex- 
cavating a  vault  under  the  sidewalk  of  a 
public  street,  and  has  constructed  In  the 
sidewalk  an  iron  grating,  coal  hole,  or  other 
similar  device  for  the  admission  of  light  and 
air  for  the  benefit  of  his  premises,  he  a»- 
Buraes,  by  implication,  the  duty  of  keecdng 
the  sidewalk  in  as  good  oonditlon  and  as 
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safe  for  the  public  use  as  If  the  grating,  coal 
hole,  or  other  like  construction  had  never 
been  made;  that  euch  du^  la  Imposed  by 
law  for  the  public  safety;  and  that,  while 
the  alienation  of  the  entire  premises,  ^ther 
permanenUy,  as  by  deed,  or  temporarily,  as 
by  lease,  will  transfer  ttie  duty  to  the  gran- 
tee or  tenant,  still  the  lease  of  a  part  Mily 
of  the  pranlses  wUI  not  rdlere  the  owner 
<tf  the  dnty  he  owes  to  the  public  and  cast 
the  same  upon  the  tenant  <tf  such  leased  part 
of  the  entire  premises,  eren  though  the  open- 
ing In  the  sidewalk  has  no  relation  to  any 
other  portion  of  the  building  than  that  in 
possession  of  the  tenant.  This  view  seems 
to  have  obtained  the  sanction  of  the  New 
York  Court  of  Af^eals  In  the  case  of  Oanan- 
dalgua  T.  Foster,  1IS6  N.  Z.  864,  60  N.  B.  071. 
41  L.  B.  A.  654.  66  Am.  St.  Bep.  67S.  Of  this 
case  the  Illinois  Supreme  Court  in  West  Chi* 
cago  Masonic  Ass'n  t.  Gotm,  supra,  said: 

"Fowler,  the  owner  and  landlord,  was  not  In 
poBsession,  but  the  coal  hole  had  been  con- 
structed without  the  consent  of  tho  city  and 
constituted  a  nuisance,  and  Fowler  let  the 
premises  with  the  nuisance  upon  tbem.  His 
case  feU  within  one  of  the  exceptkna  to  the 
general  rule  hereinbefore  mentioned  as  recog- 
nized hi  this  jnriadictloii.'' 

The  New  Tork  courts  always  have  h<ad  the 
owner  to  a  stricter  accountability  than  is 
eonsAstoit  with  the  we^t  of  authority. 
Fisher  t.  Tblrkell,  supra.  It  Is  conceded  by 
the  courts  of  that  state  that  the  owner  and 
landlord  who  has  made  the  excavation  un- 
der the  sidewalk  and  constructed  the  Iron 
grating,  or  other  similar  contrivance,  may 
divest  himself  of  all  responsibility  by  demis- 
ing or  leasing  the  premises  as  a  whole.  If 
an  owner  who  has  constructed  a  contrivance 
that  becomes  a  source  of  danger  and  a  nui- 
sance may  divest  himself  of  future  responsi- 
bility under  any  circumstances  whatever,  as, 
for  example,  by  demising  the  entire  building, 
we  fall  to  perceive  why  he  may  not  equally 
divest  himself  of  such  responsibility  by  ex- 
acting from  Ms  lessee  a  covenant  to  keep 
the  leased  premises  In  repair,  cy&x  thou^ 
the  premises  so  leased  be  but  a  part  of  the 
whole  building,  provided  the  contrivance  In 
the  sidewalk  be  used  exclusively  for  the  ben- 
efit of  and  In  ccmnectlon  with^that  part  of 
the  building  which  Is  leased.  The  abutting 
owner  is  liable  only  In  the  event  that  he  fails 
to  use  ordinary  care  in  the  original  construc- 
tion of  the  iron  grating,  or  other  similar  de- 
vice In  the  sidewalk,  or  In  keeping  It  in  such 
repair  that  It  shall  be  as  safe  for  the  use  of 
tbe  public  as  any  other  part  of  the  sidewalk. 
If,  as  originally  constructed,  the  contrivance 
is  safe  and  not  a  nuisance  per  se.  and  If,  at 
the  date  of  the  execatlon  of  the  lease  of  the 
part  of  the  premises  to  which  It  Is  solely 
appurtenant,  It  Is  safe  and  not.  In  Its  nature 
and  character,  a  nuisance,  the  owner  erer- 


8il 

dses  ordinary  care  to  keep  it  in  such  con- 
dition If  he  exacts  from  his  lessee,  a  covenant 
to  make  all  necessary  repairs..  Tba  true  rule 
— the  rule  that  has  the  sanction  of  authority 
and  reason— Is  stated  by  the  Illlnola  9nr 
preme  Court  as  follows: 

"If  tbe  coal  bol*  aud  vault  were  coastructed 
and  are  used  for  the  benefit  of  the  entire  prem- 
ises, the  leasing  of  a  portion,  only,  of  the  prem- 
ises would  not  absolve  the  owner  from  bis  duty 
to  use  ordinary  care  to  keep  the  coal  hole  and 
the  covering  diereto  in  a  good  and  safe  condi- 
tion ;  but  if  the  vault  into  which  the  coal  holo 
opens  has  DO  connection  with  any  other  part 
of  the  building  than  the  basement  leased  to  the 
tenant,  and  no  benefit  Inures  from  it  to  any 
other  portion  of  the  premises,  and  the  tenant, 
as  against  the  owner,  has,  and  Is  entitled  to 
have,  ezclnidve  possession  and  control  of  the 
basement,  cmI  hole,  and  vault,  and  has  cove- 
nanted to  keep  the  same  in  good  repair,  then 
the  case  should  be  regarded  as  within  the  op- 
eration of  the  general  rule  tiiat  the  occupant 
of  the  premises,  and  not  tbe  owner  thereof,  is 
responsible  for  injuries  received  in  conseguence 
of  a  failure  to  keep  tbe  premises  In  repair." 
West  Ghtcago  Masonic  Ass'n  t.  Cohn,  supra. 

[11,12]  We  have  assumed  in  our  discus- 
sion of  the  case  that  Mrs.  Runyon  was  one 
of  the  general  public  using  the  sidewalk,  and 
was  not  a  guest  or  invitee  of  the  tenant  in 
possession.  The  rule  Is  that  one  who,'up(m 
the  express  or  Implied  invitation  of  the  ten- 
ant, enters  or  Is  proceeding  to  enter  upon  the 
leased  premises.  Is  an  Invitee,  and  as  such 
stands  In  the  shoes  of  the  tenant,  and  there- 
fore may  not  recover  If  the  tenant  cannot, 
and  that  the  tenant  may  not  recover  if  the 
burden  of  repairing  rests  upon  him.  Ua<^ey 
V.  Lonergan,  221  Mass.  296,  108  N.  B.  1062, 
U  R.  A.  1916F,  1098;  Leaux  v.  New  Tork, 
87  App.  Div.  398,  84  N.  T.  Supp.  514.  In 
Canandalgna  v.  Foster,  aupra,  the  general 
rule  is  stated; 

'^t  must  be  farther  conceded  that.  If  the 
store  was  In  proper  c<n)dit1on  at  the  beginning 
of  the  term,  the  owner  was  not  l>ound  to  repair 
it  for  the  protection  of  those  who,  upon  the  ex- 
press or  implied  Invltotlon  of  the  tenant,  might 
enter  It  for  the  transaction  of  business  or  any 
other  purpose." 

Mrs.  Runyon  evidently  proceeded  to  enter 
the  space  occupied  by  tbe  bootblack  stand, 
assuming  that  she  would  be  permitted  by  the 
subtenant  to  enter  upon  and  remain  on  his 
premises  as  a  guest  or  Invitee  while  her 
cousin  was  having  her  shoes  shlned. 

[ia,  14]  Appellanto  complain  that  the  court 
erred  In  refusing  to  allow  tbem  to  show 
that,  after  the  accident,  respondents,  as  own- 
ers, made  and  paid  for  repairs  to  the  broken 
grating.  Voluntary  repair  by  a  landlord  of 
a  defect  in  the  demised  premises  after  an  In- 
Jury  resulting  therefrom,  is  not  an  admission 
of  liability.  Kearlnes  v.  Cnll^  183  Masa 
298,  67  N.  B.  24S.  However,  as  to  this  and 
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all  otber  complaints  made  by  appellants  re- 
sq;>ectlng  the  admission  or  rejection  of  evi- 
dence, It  may  be  said  that  every  Intendmrnt 
Is  in  favor  of  the  correctness  and  r^ularlty 
of  the  proceedings  below,  and  that,  dnce  ap- 
pellants have  not  brought  up  all  the  evidence 
for  review,  we  will,  it  necessary.  Infer  that 
the  evidence  not  brought  up  cured  the  errors, 
If  any  there  were.  Barlow  v.  Barnes,  172 
Oal.  98,  155  Pac.  457. 

Appeal  from  the  order  denying  the  motloii 
for  a  new  trial  dismissed. 

Judgment  afflrmed- 

We  oODOur:  SLOANI?.  J.;  THOMAS,  J. 


(40  Cal.  App.  m) 

CONSOLIDATED  CONCESSIONS  CO.  v.  Mc- 
OONNBLL.   (Civ.  2667.) 

(District  Court  of  Appeal,  Eirst  District,  DM- 
don  1«  California.   March  25, 
1019.) 

1.  CoaPOEATIONS  ^»614(1)— AcnONB—PLEAD- 

INO— Allegations  or  Cobforate  Oapaoitt. 
Complaint  aUegin;  tbat  plaintiff  was  in- 
corporated  on  certain  date  withoot  alleging  tbat 
It  continued  to  be  sadi  corporation  for  or  at 
any  tflne  thereafter,  or  that  It  wu  audi  corpora- 
tion at  the  time  of  any  of  the  transactions  refer- 
BBd  to  In  the  «Hn);>Ial&^  or  at  the  time  of  Uie  lu- 
stitntion  of  the  action.  Is  Insufficient. 

2.  CAHCB£I.ATI0n  Of  iNSTBUHBITTa  «S987(S)— 

PucADiN o  —  SuFncxunor  or  Oouplaxnt  — 

EbExounoH  ov  GoHTuor. 
In  corporation's  action  to  cancel  a  contract 
and  note  and  shares  of  stock  ocecuted  by  cor- 
poration  pursuant  to  the  contract,  complaint 
alleging  that  the  execution  of  Buch  ccmtract  and 
note,  and  the  issuance  of  such  stock,  was  pur- 
ported to  be  authorixed  by  resolutions  purport- 
ing to  have  been  adopted  at  meetings  of  the 
corporatitm,  which  were  never  held,  but  failing 
to  allege  tbat  such  contract  and  note  were  in 
fact  executed,  and  that  sudi  stock  was  in  fact 
issued,  is  insufficient. 

3.  COBFORATIonS  «=»189(11)— CoiTTBACr  WITH 

Stookholdbbs— Aonons  —  Fkacd  —  Snm- 

OIEKOT  OF  COKPLAINT. 

In  corporatlou's  action  to  set  aside  contract 
and  note,  authorised  to  be  executed,  and  stock 
authorized  to  be  Issued  to  defendant  stockholder 
at  fictitious  meetings  of  directors,  who  were 
merely  nominal  stockholders,  allegation  that  de- 
fendant used  the  corporation  as  a  "tool  and 
catspaw,"  and  thereby  received  certain  amount 
"paid  into  said  company  fay  the  public  as  the 
proceeds  of  plaintiff's  stock,"  held  iusufficient 
allegation  tbat  there  were  bona  fide  stockholders 
who  were  defrauded  by  sndi  wrongful  acts. 

4.  OOBPOBATIONS  «=>189(11>  —  FbaUDUXXWT 
CONTBACT  BT  NOMINAL  StOCKHOLDBBS— AO- 
TIOK  TO  SbT  Asms  CONTBAOTV-COUPLAINT. 

In  coriwration's  action  to'  set  aside  contract 
note  and  stock  Issue  authorised  at  fictitions 


meetings  of  directors,  who  were  merely  nominal 
stockholders,  and  constituting  fraud  on  the  cor- 
poration, complaint  must  allege  that  there  are 
bona  fide  stockholders  who  are  real  parties  in 
interest,  who  such  persons  are,  and  to  what 
extent  and  in  what  way  Ihvr  wen  injured  by 
such  acts  and  proceedings. 

5.  PLEADZNO    ^s>225(2>-~DEinTBKEB  —  lUTB 

TO  PixAO  Oveb—Discbetion. 
Court,   in    sustaining   demurrer   to  fifth 
amoided  complaint,  did  not  abuse  its  di8creti<m 
in  denying  plaintiff  leave  to  amend. 

Appeal  from  Superior  Court,  City  and 
County  of  San  rrandbco;  J.  M.  Seaw^ 
Judge. 

Action  by  the  Consolidated  Concessions 
Company  against  Emmett  W.  McConneU. 
JudgoKnt  tor  defoidant,  and  plaintiff  ap- 
peals. Affirmed. 

H.  D.  Newhouse.  of  San  Frandsco,  and 
Milton  Shepardson,  of  Oakland,  for  ac^- 
lant 

Wise  A  O'Connor,  of  San  Francisco,  for 
re^>ondent 

RIOBiARDS.  J.  'ms  is  an  appeal  from  a 
Judgment  in  favor  of  the  defendant  after  an 
order  sustainii^  his  demurrer  to  the  plain- 
tifTs  fifth  amended  complaint  The  action 
purported  to  be  one  Instituted  by  the  plaintiff 
as  a  corporation  to  annul  and  cause  to  be 
canceled  a  certain  contract  between  the  plain- 
tiff and  the  defendant  for  the  sale  by  the 
latter  and  purchase  the  former  of  certain 
capital  stock  in  otber  corporations,  and  for 
delivery  up  for  cancellation  and  annulment  of 
a  certain  promissory  note  of  the  plaintiff  for 
the  sum  of  $500,000,  and  for  the  cancellation 
and  annulment  of  60,000  shares  of  the  capital 
stock  of  plaintiff,  which  was  to  have  been  is- 
sued to  the  defendant  pursuant]  to  said  con- 
tract, and  for  an  accounting  between  the 
defoidant  and  the  plaintiff  as  to  the  funds 
received  by  the  former  as  a  result  of  these 
transactlona,  and  for  general  relief. 

The  demurrer  of  the  defendant  to  the  fifth 
amended  complaint  was  both  general  and''' 
special,  and  was  sustained  by  a  general  order 
of  the  trial  court,  and  from  the  Judgm^t 
thereupon  entered  the  plaintiff 'prosecutes 
this  appeal. 

[1,2]  A  m^^e  cursory  view  of  the  plaintiff's 
fifth  amended  complaint  will  serve  to  show 
that  the  defendant's  demurrer  to  Its  suffi- 
ciency was  well  taken  upon  several  grounds. 
In  the  first  place,  while  it  is  averred  that 
the  plaintiff  was  Incorporated  on  or  about 
July  15,  1913,  there  Is  no  averment 
tbat  It  continued  to  be  such  corporation  for  or 
at  any  time  thereafter,  or  that  it  was  such 
corporatiou  at  the  time  of  any  of  the  trans- 
actions referred  to  in  the  plaintiff's  pleading, 
or  at  the  time  of  the.  Institution  of  this  action 
In  the  numth  of  April*  IfttZ.  Ibe  defendant's 
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demorrer  aimed  at  tbls  defect  la  botb  general 
and  special,  and  obylouBly  la  good.  Again, 
this  complaint  alleges  that  certain  trana- 
ac^ona,  embradng  the  execution  of  a  contract 
with  the  defendant  and  the  Issue  of  certain 
stock  to  him  pursuant  thereto,  and  the  rec^pt 
from  him,  as  the  consideration  therefor  and 
for  the  promissory  note  of  the  plalntUf,  of 
certain  shares  of  stock  of  other  corporations, 
was  purported  to  be  authorized  bj  certain 
resolutions  purporting  to  bare  be^  adopted 
at  certain  meettnga  of  the  corporation  whldti 
were  never  hdd,  but  the  complaint  falls  to 
aver  that  such  contract  was  ever  in  fact  ex- 
ecuted or  acted  upon,  or  that  such  stock  was 
ever  in  fact  Issued,  or  that  said  promissory 
note  was  ever  executed  or  delivered  to  the 
defendant ;  In  a  word,  the  complaint  utterly 
falls  to  aver  that  the  several  instruments 
which  It  la  the  main  purpose  of  the  action 
to  have  rescinded,  canceled,  and  surrendered, 
ever  in  fact  came  Into  being  or  were  In  exist- 
ence or  In  the  possession  of  or  under  the 
control  of  the  defendant)  at  the  time  the  ac- 
tion was  begun. 

[3, 4]  A  yet  more  serious  deficiency  In  the 
complaint  before  ns  Is  this:  The  action  is 
one  apparently  to  set  aside  the  contract, 
stock,  and  promissory  note  authorized  to  be 
Issued  to  the  defendant  at  fictitious  meetings 
of  the  directors  of  the  corporation  wno  were 
merely  nominal  stockholders  therein,  who  are 
alleged  never  to  have  had  any  Interest  therein 
or  to  have  given  any  consideration  for  their 
stock,  which  collectively  amount  to  but  10 
shares,  and,  having  accomplished  the  cancel- 
lation of  these  documents,  to  recover  from 
the  defendant  the  sum  of  $90,U00,  which  It  is 
alleged  the  defendant  has  defrauded  the  pub- 
lic out  of.  In  view  of  these  objects  to  be 
attained  by  this  action  It  would  seem  to  have 
been  an  essential  averment  that  there  were 
stockholders  of  the  corporation  other  than  the 
defendant  and  the  few  nominal  incorporators 
thereof  who  are  alleged  to  have  no  interest 
therein,  yet  this  fifth  amended  complaint  con- 
tains no  averment  that  there  are  any  such 
stockholders,  saVe  the  Inferential  allegation 
that  the  defendant  used  the  corporation  as 
a  "tool  and  catspaw"  of  himself  and  a  fellow 
conspirator,  and  as  a  "means  and  instru- 
mentality of  defrauding  and  swindling  the 
public,  by  which  process  he  wrongfully  and 
fraudulently  received  from  the  Consolidated 
Concessions  Company  about  $90,000  paid  Into 
said  company  by  the  public  as  the  proceeds 
of  plalntltPs  stock."  It  is  clear  that  these 
averments  are  altogeth^  Insufficient  to  base 
a  right  ot  actloii  for  the  recovery  of  money 


upon.  If;  as  allied,  this  corporation  was 
Oie  "tool  and  catspaw"  of  the  defoidant  and 
his  fellow  conspirators,  there  is  nothing  to 
^ow  that  It  is  not  still  such,  or  that,  being 
partlceps  criminis  In  the  alleged  fictitious  and 
fraudulent  transactions,  it  has  any  rl^t  of 
action  to  set  aside  sacb  transactions  or  re- 
cover moneys,  unless  so  to  do  would  redound 
to  the  benefit  of  bona  fide  stockholders  of  the 
corporation,  who  are  the  real  parties  tn  in- 
terest and  the  only  persons  defrauded  by  the 
defendant's  alleged  wrongful  act&  It  was 
essential  therefore  to  have  alleged  that  there 
were  such  persons,  and  who  they  were,  and 
what  their  Interest  in  the  corporatiw 
amounted  to,  and  in  what  specific  way  and  to 
what  extent  they  were  Injured  by  the  acts 
and  proceedings  complained  of.  Such  aj&t- 
ments  are  altogether  lacking  from  this  com- 
plaint 

It  was  the  existence  of  these  and  a  number 
of  other  defects  In  this  fifth  amended  com- 
plaint which  caused  the  court  to  properly 
sustain  tba  general  and  special  demnrrOT 
to  it 

[B]  Hie  main  contention  of  the  plaiotlfF  on 
this  appeal  appears  to  be  that  the  trial  court 
sustained  said  demurrer  without  leave  to 
amend.  Bad  this  been  a  demurrer  to  the 
original  comidalnt  there  might  be  some  rea- 
son or  force  to  tbls  contentioQ,  bnt  there  ia  a 
limit  to  whtdi  the  patience  of  the  trial  court 
may  be  extended  In  the  matter  of  allowUig 
repeated  attempts  to  amend  a  faulty  plead- 
ing. This  was  pointed  out  In  the  case  of 
BlUesbach  r.  Larkey,  161  CaL  649,  120  Pae. 
31,  wherein  the  Supreme  Court  In  affirming  a 
Judgment  rendered  after  a  third  ineffectnal 
attempt  to  amend  a  complaint  said: 

"Ordinarily  the  trial  court  should  be  liberal 
in  allowing  amendments  where  the  defect  in  the 
complaint  Is  one  of  form  (mly.  This,  however, 
ifl  a  matter  which  is  almost  entirely  within  the 
discretion  of  that  court  and  this  court  can 
reverse  the  case  only  where  there  la  a  manifest 
abuse  of  discretion  in  giving  final  judgment  on 
demurrer  without  leave  to  amend.  The  idaintlff 
does  not  have  a  positive  right  to  amend  hia 
pleading  after  a  demurrer  has  been  sustained  to 
it.  His  l^ave  to  amend  afterwards  is  always 
of  grace,  not  of  right  *  *  *  In  the  present 
case  the  final  pleading  of  plaintiffs  was  the 
third  amended  complaint  It  was  therefore  tbtlar 
fourth  attempt  to  state  a  cause  of  action.  •  *  • 
The  r^sal  oi  leave  to  amend  was  not  an  abuse 
of  discretion." 

We  do  not  deem  It  necessary  to  pursue 
snbject  further.   Judgment  affirmed. 

We  concur:  WASTE!,  F.  J.;  E^BRBIGAN,  J. 
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PEOPLE  T.  PREWE^T.   (Cr.  84S.) 

(Diatrict  Court  of  Appeal,  Fint  District,  DItI- 
nbn  1.  California.  March  22,  11)19.  Rphear- 
inc  Denied  b;  Snpreme  Court  May  1&,  1919.) 

1.  CsiifiNAi.  Law  «s>711  —  LnoTATioif  of 

ABOUinifT. 
Where  defendant's  connsel  upon  court's  In- 
qoirj  stated  that  he  did  not  think  hia  arffument 
would  consume  mora  than  an  boar  and  a  half, 
and  court  thereopon  mggeated  that  no  more 
than  an  hour  and  a  half  would  be  allowed  either 
side  unless  the  court  session  was  to  run  into  the 
night,  such  limitation  of  argumeDt  was  not  a 
material  detriment  to  defendant  nor  an  abuse 
of  discretion. 

2.  HOHICIDB  «»311  — IHBTBUOTIONS  — PKN- 
ALTT. 

In  homicide  prosecutions  the  giving  of  in- 
structions as  to  penalty  for  the  various  de- 
grees of  homicide  is  not  to  be  commended. 

8.  OKnciHAi.  Law  «s3828(17)~lHSRVonoii8 

— PEIfALTT— COBUCnON. 

In  homldde  prosecution,  conrfa  action  fn 
reading  to  jnry  Pen.  Code.  i|  100.  108,  1168. 
rdating  to  the  punishment  for  murder  in  first 
and  second  degrees  and  for  manslaughter  and  to 
indeterminate  sentences,  was  cured  by  an  in- 
struction immediately  following,  charging  jury 
not  to  permit  the  penalty  to  influence  It  in 
determining  the  degree  or  grade  of  the  crime, 
if  any,  of  which  defendant  was  guilty. 

4.  Cbiminal  Law  «=»1144(15)— Appeal— Pbe- 
snupnoNS. 
Jury  will  be  presumed  to  have  followed 
court's  Instrnctiona. 

Appeal  from  Superior  Court,  Monterey 
County;  Benj.  K.  Kolght,  Judge. 

Samad  H.  Prewett  was  cmivlcted  of  mur- 
der in  the  seoond  degree  and  he  appeals. 

Fellz  ft  White,  of  Salinas,  for  appellant 
U.  S.  Webb.  Atty.  Qen.,  and  John  U.  Blor- 
dan.  Deputy  Atty.  Gen„  for  the  People; 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  of  conviction  of  murder  In  the  sec- 
ond d^ree.  The  appelant  urges  three 
grounds  for  the  reversal  of  sbdi  Judgment. 
The  first  of  these  Is  that  the  court  erred  in 
IlmltlDg  the  argument  of  the  defendant's 
counsel  to  the  Jury.  This  contmtion  we  find 
to  be  without  merit  At  the  outset  of  the 
argument  of  the  cause  the  Judge  of  the  trial 
court  inquired  as  to  how  long  a  time  it  was 
expected  by  counsel  would  be  consumed  In 
argumoit,  to  which  Mr.  Fells,  one  of  the  de- 
fendant's counsel*  stated  that  on  account  of 
his  having  a  severe  cold  he  did  not  imagine 
that  he  would  occupy  an  hour  and  a  half, 
whereupon  the  court  suggested  that  that  was 
all  the  time  that  could  be  allowed  on  each 
side  unless  the  sesrion  of  the  court  were  run 


Into  the  night  No  objection  was  at  this 
time  made  by  defendant's  counsel  to  the 
cotJrt'a  suggestion,  and  the  argument  pro- 
ceeded. After  the  opening  argument  on  the 
part  of  the  people,  Mr.  White,  one  of  defend- 
ant's counsel,  occupied  an  hour  in  opening 
the  argument  on  behalf  of  the  defense,  and 
tbereafter  Mr.  Fellz,  In  closing  for  the  de- 
fense, spoke  for  an  hour  and  ten  minutes,  at 
tbe  end  of  which  time  the  court  made  the 
following  (rtwervatlon: 

"If  we  are  to  complete  ^Is  case  to-day,  If  r. 
Feli^  I  think  yon  had  better  ooB<dode  your  argu- 
ment within  the  next  IS  or  20  minntea." 

To  this  remark  on  the  part  of  the  court  the 
defendant's  counsel  took  an  exception,  and 
Mr.  Fellz  then  proceeded  with  bta  argument, 
concluding  the  same  within  about  10  min- 
utes thereafter. 

[1]  Upon  this  stoto  of  the  record  we  are 
satisfied  that  the  defendant  sustained  no  ma- 
terial detriment  from  the  limitation  of  the 
argument  of  hia  counsel  under  the  circnm- 
stauces  above  set  forth. 

In  the  case  of  People  v.  Morrell,  28  Cal. 
App.  720.  153  Pac  87T»  this  court  laid  down 
the  rule  tlut — 

"Trial  Judges  have  the  right  to  regulate  the 
proceedings  fn  thdr  courts  and  have  the  right 
to  exercise  a  reasonable  dlacretjon  In  the  direc- 
tion of  limiting  the  argumsnto  to  be  made  by 

counsel," 

We  are  of  the  opinion  that  there  was  no 
abuse  of  such  discretion  in  the  instant  case. 

[21  Tbe  next  contention  of  tbe  appellant  is 
that  the  court  committed  an  error  in  giving 
certain  Instructions  to  the  Jury  with  relation 
to  the  penalties  for  murder  and  for  man- 
slaughter. The  record  in  that  regard  dis- 
closes that  after  the  Jury  had  been  generally 
Instructed  by  tbe  court  and  had  retired  for 
deliberation.  It  returned  to  the  court  for  fur- 
ther Instructions,  whereupon  tbe  court  pro- 
ceeded to  read  to  the  Jury  sections  190,  103, 
and  1168  of  the  Penal  Code,  relating  to  the 
punishment  for  murder  In  the  first  degree, 
for  murder  In  the  second  degree,  and  for 
manslaughter,  and  also  relating  to  the  re- 
cent changes  effected  by  the  amendment  of 
section  1168  (St  1917,  p.  665)  in  relation  to 
Indeterminate  sentences.  We  are  not  point- 
ed to  any  authority  on  the  part  of  the  appel- 
lant holding  the  giving  of  such  Instructions 
to  be  reversible  error;  but  we  are  Inclined  to 
agree  with  the  appellant's  suggestion  that 
the  practice  of  giving  such  Instructions  is 
one  that  is  not  to  be  commended.  Neverthe- 
less the  record  discloses  Uiat  at  the  time  of 
giving  the  forcing  Instructions  and  as  a 
part  thereof  the  court  gave  to  the  Jury  the 
foUowlDg  Instruction: 

"The  Jury  is  further  instructed  that  its  sole 
province  is  to  pass  on  the  guilt  or  innocence  of 
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the  defendant  and  to  determine  the  grade  or  de- 
gree of  crime  of  which  it  finds  him  guilty,  If  it 
flnda  him  guilty  of  anyt  and  the  matter  of  Oie 
penalty  which  may  be  attached  to  the  eommis- 
sien  of  the  crime  must  not  in  the  elightest  de- 
gree influence  yon  In  determining  the  question 
of  hie  guilt  or  innocence.  Nor  shall  such  penal- 
ty influence  you  in  the  elighteet  degree  in  deter- 
mining the  degree  or  grade  of  crime  committed, 
if  any.  As  you  have  been  heretofore  instructed, 
the  defendant's  guilt  or  Innocence  and  also  the 
degree  or  grade  of  crime  committed  by  bim,  if 
any,  most  he  determined  by  yon  from  all  the 
evidence  in  the  case,  and  not  bom  the  nature  or 
extent  of  the  penalty  fixed  fay  the  atatate  for  the 
commission  of  aald  grades  or  degrees  of  crime." 

[S,  4]  The  Instmctlon  last  above  quoted 
would.  If  followed  by  the  jury,  have  the  ef- 
fect of  efTacIng  whatever  prejudice  the  de- 
fendant might  have  Buffered  from  the  ^vlng 
of  the  court's  Instructions  in  rdatlon  to  pen- 
alties; and,  In  the  absence  of  any  Indication 
to  the  contrary,  this  court  will  assume  that 
the  Jury  did  In  fact  obey  the  last  above  quot- 
ed instruction  of  the  court  In  Its  further  de- 
liberations and  in  the  rendition  of  Its  ver- 
dict. 

As  to  the  appellant's  final  point,  that  the 
verdict  of  the  jury  is  not  sustained  by  the 
evidence.  It  Is  suflSclent  to  say  that  the  ex- 
amination we  have  made  of  the  record  safts- 
lies  us  that  this  contention  must  be  resolved 
against  the  appellant 

No  prejudicial  error  appearing  In  the  rec- 
ord, the  Judgment  Is  affirmed. 


We  concur:  WASTB,  P.  J.; 
QAN,  X 


KERRI- 


(W  OaL  App.  Sn> 

NATIONATi  BANK  OF  SAN  MATEO  v. 
WHITNEY.    (Civ.  2744.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2.  California.  March  14.  1919.  Re- 
bearing  Denied  by  Supreme  Court  May  12, 
1919.) 

1.  Barks  aitd  Baiteiito  4=9l06— Dkposttb— 
BzECUTioR  OF  Nora  — .  Abbtbaotioit  op 
Fdhds  bt  Cashzib. 

If  depofljtor  hands  note  to  cashier,  with  In- 
structions to  chat^  it  to  his  personal  account 
and  credit  proceeds  to  account  of  corporation  of 
which  he  is  president,  and  cashier  charges  note 
to  personal  account,  and  abstracts  proceeds 
without  crediting  them  to  corporation's  ac- 
count, the  loss  falls  upon  bank,  and  not  de- 
positor. 

2.  Bills  and  Notes  4=>90— GosTBiDEBATion— 
Delivebt. 

Where  depositor  left  note  signed  In  blank 
with  bonk  cashier,  with  directions  to  fill  in  note, 
and  charge  to  his  personal  account  and  credit 
to  account  of  corporation  of  which  he  was  pres- 
ident, and  cashier  ui>on  filling  in  note  and 
charging  to  depositor's  personal  account  ab- 


stracted proceeds  widiont  credil&g  corpora- 
ti<m'8  account  depodtor  was  not  liable  on  note; 
there,  being  no  coosideTation  for  note  and  no 
delivery  thereof  to  bank. 

3.  Banes  ano  Banking  «=>10&— Abstbac- 
TiON  or  Bahk  Funds— Deposit*— Lobs  or 
Bank. 

If  a  merchant  sends  his  bookkeeper  to  bank 
with  check  to  be  deposited  and  bookkeeper  deliv- 
ers  check  to  bank's  teller,  with  instruction  to 
deposit  proceeds  to  merchant's  account,  and  tell- 
er  destroys  deposit  sUp  and  treats  dieck  as  cash 
transaction,  abstracting  money,  and  not  credit- 
ing deposit- to  account  of  merchant,  it  is  bank's 
loss,  not  merchant's. 

4.  BUXS  AND  NOTEB  «»63— Deutebt— Ao- 
obpxahob  bt  Bank. 

•  Then  la  no  l^al  ddivery  of  note  to  bank  by 
bank's  customer  until .  the  bank  or  some  (me 

acting  for  it  takes  affirmative  action,  such  as 
orally  consenting  to  advance  money  represented 
by  note,  or  entering  note  on  books  of  bank,  and 
transferring  proper  credit,  or  some  other  act, 
since  bank  does  not  accept  delivery  until  such 
affirmative  act. 

5.  Bills  and  Notes  «s»64— Note  to  BAifK 

— DeLIVSBT— DZSBSOABD  OF  CONDITIOHS. 

If  conditions  prescribed  by  maker  of  note 
are  fraudulently  disr^rded  by  the  discounting 
bank  or  its  agent,  there  la  no  delivery  binding 
the  maker;  there  being  no  meeting  of  the  minds. 

&  Bnxs  AND  Notes  ^»92(1)— Gonsidbba- 
noN— Bank  Funds. 
Where  bank  customer's  note  was  darged 
to  his  account  bf  cashier,  who,  instead  of  cred- 
iting proceeds,  pnrsuant  to  directions,  to  ac- 
count of  corporation  of  which  depositor  was 
president,  fil^  note  with  bank  papers  and  ab- 
stracted proceeds  from  bank's  funds,  depositor 
was  not  liable  on  note,  under  Civ.  Code,  { 
1605,  as  being  supported  by  a  consideration 
because  at  prejudice  suffered  by  bank;  for 
such  prejudice  was  by  reason  of  the  theft,  and 
not  by  reason  of  the  note. 

7.  Bills  and  Notes  4t=9403(4)— Consideba- 
tion—Pbesumption— Evidence, 
The  presumption  that  depositor's  note  diarg- 
ed  to  his  personal  account,  and  pieced  on  file 
with  bank  papen  1^  cashier  upon  his  abstrac-. 
tion  of  proceeds  from  bank  funds,  was  based 
upon  a  consideration,  cannot  overcome  direct 
evidence  that  note  was  not  credit  to  account 
of  depositor,  or  of  corporation  ctf  which  he  was 
president,  showing  that  neither  received  any 
benefit  from  note. 

&  Banks  and  Banbsno  «s»106— GASBna— 
Deposit  or  Note  With  Bank— Abbibac- 
noN  OP  Funds. 
Where  depositor  left  blank  note  with  bank 
cashier,  with  insbuctions  to  fill  in  note  and 
charge  it  to  his  personal  account,  and  credit 
proceeds  to  account  of  corporation,  of  which  he 
was  president,  the  cashier  in  abstracting  pro- 
ceeds of  note  after  having  filled  in  and  charged 
note  to  depositor's  personal  account,  without 
crediting  proceeds  to  corporation's  account,  was 
not  depositor's  agent  in  abstracting  the  mon- 
ey, nor  in  receiving  it  as  a  thiet 
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9.  TsiAi.  «94M(Z)— Imuiros— CoiroLiTSioirB 
Of  Law. 

Finding  "that  no  part  of  priodpal  sum  or 
the  interest  on  said  promissory  note  Is  dne  or 
oiring"  is  a  oondusion  of  law. 

10.  Afful  and  Bbbob  4=91071(6)— Hash- 
less  Ekbob— FiNDinas— Goncxvsioirs  ov 

Law— SUBFLUBAOE. 

In  action  on  note,  finding  "that  no  part  of 
principal  snm  or  the  interest  on  said  promis- 
sory note  is  doe  or  owing,"  tbongb  a  conclu- 
sion of  law,  was  not  prejudicial,  where  there 
was  no  delivery  of  nor  consideration  for  the 
note;  auch  finding  being  sorplasage. 

11.  TbIAI.  «=>401<1)— FnCDIIVQS— Cokvivdo- 
TION. 

Endings  most  lie  constmed  togedier  to  up- 
hold judgment  entered  thereon. 

12.  Eeropm.  «=s>72— InNOCEifT  Acts— Pab- 

TT  IlTJVBKD. 

Where  depositor  left  blank  note  with  cashier, 
with  instructions  to  fill  in  note,  charge  to  his 
personal  account,  and  credit  proceeds  to  ac- 
count of  corporation,  of  which  he  was  bead,  and 
cashier,  after  charging  note,  abstracted  pro- 
ceeds thereof,  without  crediting  proceeds  to 
corjKtration's  account,  depositor  is  not  liable 
on  note  under  the  rule  that,  where  one  of  two 
innocent  parties  must  aoffer  by  the  act  of  the 
third,  the  loss  must  fall  upon  the  first  negli- 
gent actor. 

IS.  Pbincipal  and  Agent  ^^ISO— Ihputco 
Knowledoe-'Fbauduxxnt  Tbanbaciton. 
The  rule  that,  where  an  agent  receives  no- 
tice, it  is  not  imputed  to  the  principal,  if  the 
agent  is  engaged  in  committing  an  independent 
fxaudnlott  act  upon  his  own  account,  does  not 
apply,  where  the  agent  Is  the  sole  representa- 
tive of  the  principal  in  the  transaction,  and 
does  not  deal  with  the  principal  or  with  any 
other  Mrent  acting  for  him;  in  such  case  the 
knowledge  of  agent  being  imputed  to  principaL 

14.  Punoipai.  and  Agent  «s>116(e>— Iupdt- 
■D  Knowledob— Fbaddulint  Tbansao- 
noN— Bank  Cashibb. 

Where  depositor  left  blank  note  with  cash- 
iet,  with  directiona  to  fill  in  amount,  charge 
note  to  personal  account,  and  credit  proceeda 
to  account  of  corporation  of  which  depositor 
was  president,  and  cashier,  instead  of  credit- 
ing the  proceeds  of  note,  after  having  charged 
note  to  depositor's  account,  abstracted  proceeds 
and  placed  note  in  bank  files,  the  caihier's 
knowledge  of  the  limited  purpose  to  which  the 
proceeds  of  note  could  r^;htfully  be  applied 
was  imputed  to  bank,  notwithstanding  cash- 
ier's fraudulwt  act 

15.  Appeal  and  Ebbob  «=>1071(QH-Rboobd 
— Failube  to  Make  Findiro. 

A  judgment  will  not  be  reversed  for  failure 
to  find  upon  an  affirmative  defense,  if  the  rec- 
ord does  not  show  that  evidence  was  introduced 
in  support  thereot 

16.  Appeai,  and  Esbob  «=>1071(6)— Review 
— Habuless  Ebbob— Findings. 

Judgment  will  not  be  reversed  for  failure 
to  make  finding,  where  the  evidence  introduced 


waa  not  sufficient  to  npport  finding.  It  It  had 

been  made. 

17.  Appeal  and  Ebbob  ^»1Q82(D— Rincw 
— Habuless  Ebbob. 
It  la  incumbent  upon  appellant  to  show,  not 
alone  error,  but  injury  from  error. 

AppMl  from  Superior  Court,  San  Mateo 
County ;  George  H.  Buck,  Judge. 

Action  by  the  National  Bank  of  San  Mateo 
against  Leslie  D.  Wiiitney.  Jodgment  tor 
defendant,  and  plaintiff  appeals.  Affirmed. 

Walter  H.  linforth,  of  San  Frandsoo.  and 
Ross  it  Rosa,  of  Redwood  City,  for  appelant 

Norman  A.  Eisner,  of  San  Frandsoo,  for 
respondaiL 

HATEN.  J.  Tbls  mat  was  to  recover  «3,- 
000  on  an  Instrument,  In  form  a  promlasory 
note,  dated  July  14,  1915,  and  signed  by  the 
defendant  Defendant  denied  the  execution 
of  the  note  and  the  debt,  and  in  a  separate 
defense  and  by  way  oi  cross-oomplaint  al- 
leged fBcts  to  wfaidi  further  reference  is 
made  In  tills  oplQlmi,  and  which  woe 
claimed  to  constitute  a  complete  defense  to 
the  action. 

The  Judgment  was  in  favor  of  the  defend- 
ant On  this  appeal  by  plalotltf  numerous 
contCTtions  are  made,  for  an  understanding 
of  which  It  Is  necessary  to  state  the  facts  dis- 
closed by  the  evldoioe. 

[1-3]  The  Leslie  Salt  Refining  CcHnpany 
was  a  corporation  of  which  Leslie  D.  Whit- 
ney was  the  president,  his  brother  St  John 
Whitney  was  a  member  of  its  t>oard  of  di- 
rectors and  business  manager,  and  W.  M. 
Roberts  was  a  stockholder  and  a  director. 
Roberts  was  also  the  cashier  of  the  plaintUF 
bank.  The  Salt  Company  and  Leslie  D. 
Whitney  were  both  customers  of  the  plain- 
tiff bank,  and  had  been  frequent  borrowers 
for  at  least  five  years  prior  to  July  1,  1915. 
All  of  the  dealings  of  the  defendant!,  both 
individually  and  on  behalf  of  the  Salt  Com- 
pany, with  the  bank  had  been  carried  on  vritb 
Roberts  as  cashier.  On  June  30,  1915,  the 
defendant,  Leslie  D.  Whitney,  who  was 
atmut  to  enter  a  hospital  for  treatment, 
visited  the  bank  and  explained  to  Roberts 
that  the  Salt  Company  might  shortly  there- 
after require  accommodation,  and  since  Its 
bank  loans  were  already  close  to  its  margin 
of  credit,  be  (Whitney)  desired  to  leave  in 
the  hands  of  Roberts  a  blank  note  to  be  filled 
In  by  Roberts  upon  the  order  of  his  brother 
or  himself,  then  to  be  charged  to  his  personal 
account,  and  the  proceeds  to  be  applied  to  the 
credit  of  the  Salt  Company.  Under  these 
conditions  he  signed  the  blank  note  and  left 
It  with  Roberts.  On  the  same  day  he  went 
to  the  hospital,  where  he  remained  for  some 
weeks.  On  July  14, 1915,  without  having  re- 
ceived instructions  from  either  of  the  Whit- 
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a^,  Roberts  fllled  In  tbe  Uanks  of  the  note 
over  tlie  name  ot  Whitney  fiur  93,000.  Bob- 
erts  was  clearly  actlns  as  the  agent  of  Whlt- 
and  in  violation  of  his  tmst  In  filling  In 
the  note,  bat  so  long  as  It  recoalned  In  his 
poesesslon  no  one  was  injured  by  Us  action. 
Whoi  tbe  note  was  fllled  In  1^  Boberts  the 
1^1  posltluk  of  the  parties  was  exactly  tbe 
same  as  If  Whitney  himself,  on  Jaly  14, 1915. 
had  taken  or  aeot  to  the  bank  a  compl^ly 
filled  snd  signed  note  In  the  words  of  the  In- 
sbnment  In  snlt.  If  on  that  day  Whitney 
had  handed  the  note  to  B(Aerts  with  Instmc- 
ttons  to  diarge  the  same  to  his  peraonal  ac- 
count and  to  credit  the  proceeds  to  the  Salt 
Oompany  account,  and  Boberts  had  charged 
tbe  note  to  the  parsmal  account  and  bad  ab- 
stracted $8,000  of  the  bank's  funded  there 
could  be  no  questl<m  as  to  the  loss  fttlllng 
nptm  the  appellant  With  the  |S,000  not»  In 
his  po880SBt<m  as  the  agent  of  Whitney,  Rob- 
erta did  what  n^tbor  Wbitney  blmself.  nor 
his  agent,  could  have  done.  By  virtue  of  his 
poedtion  as  cadilCT  of  the  bank,  he  placed  the 
vote  In  the  bank's  flies  and  caused  it  to  be 
<^rged  to  Whitney's  personal  account.  It 
Is  claimed  by  the  appellant  that  this  act  on 
tbe  part  of  Roberts  constltnted  a  delivery  of 
tbe  note  from  Wbitney  to  the  bank.  It  is 
true  that  there  was  manual  tradition  of  the 
note  from  Boberts  as  Whitney's  agent  to  the 
bank's  papers  In  violation  of  Roberts'  duty 
to  Whitney.  If  Boberts*  activities  bad  ter- 
minated at  that  point,  however,  there  could 
be  no  doubt  that  the  bank  could  not  faav^ 
recovered  on  tbe  note,  because  there  was  no 
consideration  at  that  time  passing  to  Whit- 
ney or  suffered  by  the  bank.  All  further 
dealings  with  tbe  note  and  with  tbe  bank's 
accounts  must  have  been  bad  by  some  em- 
ploy6  or  agent  of  the  bank.  Tbe  note  being 
in  possession  of  tbe  bank,  and  the  control  of 
It  having  passed  entirely  from  Whitney  and 
his  agent,  Roberts,  or  some  other  employ^  of 
the  bank,  abstracted  $3,000  of  tbe  bank's 
cash;  the  note  being  charged  to  the  personal 
acconnt  of  Whitney  to  bide  the  peculation. 
'It  was  tbe  bank's  money  which  was  stolen, 
and  not  Whitney's.  The  bank  could  not  have 
recovered  on  the  note  In  its  possession  before 
the  theft,  and  It  cannot  recover  on  the  note 
because  of  the  theft  of  Its  own  funds  by  Its 
own  officer  or  employe.  If  a  merchant  sends 
Me  bookkeeper  to  his  bank  with  a  check  for 
$3,000  to  be  deposited,  and  the  bookkeeper 
delivers  the  check  to  the  bank's  teller  with 
iostmctlons  to  dq)oslt  the  proceeds  to  his 
onployer's  account,  and  the  t^er  destroys 
the  deposit  slip  and  trrats  the  check  as  a 
cash  transaction,  abstracting  the  money  and 
not  crediting  the  detwslt  account  of  the 
merchant,  the  loss,  of  course,  would  fall  on 
the  bank.  The  principles  of  law  applicable 
to  this  transaction  are  so  clear  that  citation 
of  authority  seems  unnecessary.  The  judg- 
ment of  the  lower  court  was  in  accordance 


with  these  jnindples.  The  only  questions 
<^n  are  whether  or  not  the  contentions  of 
the  appellant  in  its  attack  upon  the  findings 
are  ccmvinclng. 

[4, 1]  Tbe  lower  eonrt  found  that  tbe  note 
in  suit  was  never  made,  executed  or  delivered 
to  the  plaintiff  by  the  defendant  On  beliaU 
of  the  appelant  it  is  said  there  Is  no  evl- 
drace  to  contradict  the  facts:  (1)  That  the 
defendant  signed  the  note;  (2)  that  he  left  it 
with  Boberts;  (8)  that  on  the  date  of  the 
note  end  before  its  maturity  Boberta  placed 
the  note  in  the  possesion  and  In  the  files  of 
the  plalntlfl;  (4)  that  the  employ^  of  the 
bank  entered  the  note  on  the  day  of  Its  date 
tn  regular  course  of  business  on  tbe  books  of 
the  bank ;  (6)  that  the  note  remained  In  tbe 
ptnsessAon  of  the  plaintiff  until  the  trial. 
These  facts  correspond  in  detail  with  the 
statement  above  made.  What  Roberts  placed 
the  note  in  tbe  files  of  the  bank,  there  was 
manual  tradition,  but  there  was  no  delivery 
in  legal  effect  Roberts,  as  Uie  cashier  of  the 
bank,  when  he  pla<»d  the  note  In  the  bank's 
files,  had  no  intention  of  giving  eltho-  Whit- 
ney or  the  Salt  Ownpany  credit  for  it.  Man- 
ual traditton  was  not  accepted  by  the  bank  in 
the  ordinary  course  of  business,  and  the  de- 
livery, witfaoat  BoA  acceptance  was  not  ^- 
f ectual  at  law.  8  Corpus  Juris,  p.  210, 1 840 ; 
1  Daniels  on  Negotiable  Instmments,  |  63. 
If  a  customer  manually  delivers  his  note  to 
a  bank,  there  is  no  delivery  within  the  mean- 
ing of  tbe  law  until  the  bank,  or  some  one 
acting  for  it,  takes  afflrmaUve  action,  which 
may  be  a  mere  oral  consent  to  advance  tbe 
money  r^resented  by  the  note,  the  entry  of 
the  note  In  the  books  of  the  bank,  and  the 
transfer  of  proper  credit,  or  perhaps  some  oth- 
er act ;  but  until  the  affirmative  act  Is  taken, 
there  Is  no  acceptance  of  delivery  by  the 
bank.  If  conditions  prescribed  by  tbe  miaker 
of  the  note  are  fraudulently  disregarded  by 
the  Imnk,  or  Its  agent  there  is  no  delivery 
binding  the  meker,  for  the  rees<m  that  there 
is  no  meeting  of  minds.  In  this  case  it  is 
contended  that  when  Roberts,  or  some  one 
acting  under  his  direction  for  the  bank, 
charged  the  note  against  the  account  of 
Whitney,  that  act  constituted  an  affirmative 
act  necessary  to  complete  delivery;,  but  the 
record  shows  that  while  a  i^rge  was  made 
against  Whitney,  credit  was  not  given  either 
to  Whitney  or  to  the  Salt  Company.  With- 
out such  credit  the  delivery  was  neither  com- 
plete nor  binding. 

[6]  It  Is  next  contended  that,  under  section 
1605  of  the  Civil  Code  tbe  bank  suffered  a 
prejudice  by  reason  of  the  note.  In  that 
Boberts,  the  bank's  cashier,  obtained  $3,000 
of  the  bank's  funds  on  the  strength  of  the 
note,  and  therefore  that  the  second  finding 
that  the  note  was  without  consideration  Is 
not  supported  by  the  evidence.  Manifestly 
the  prejudice  suffered  by  the  lMuik,wa8  by 
reason  of  the  theft  and  not  by  reason  of  the 
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note.  If  another  cnstomv  of  the  bank  whose 
account  was  overdrawn  had  called  at  the 
bank  on  July  14,  1915,  and  handed  the  cash- 
ier, Roberts,  his  note  for  $3,000,  with  instrac- 
tlons  to  diarge  him  with  the  note  and  credit 
the  proceeds  to  hla  commercial  account,  and 
Mr.  Roberts  bad  placed  the  note  in  the  files 
of  the  bank,  charged  It  to  its  maker,  but  In- 
stead of  giving  the  customer  credit,  had  him- 
self abstracted  the  money,  it  could  not  be 
claimed  that  the  maker  of  the  note  was  liable 
thereon.  This  case  presents  the  same  situa- 
tion. 

[7]  The  appellant  rellev  npon  the  presamp- 
ttoo  of  oondderation  because  the  note  was 
written,  and  dtes  cases  to  the  effect  that 
the  burden  of  showing  a  want  of  considera- 
tion rests  npon  the  party  seeking  to  avoid  it. 
The  presumption  cannot  overcome  the  direct 
evidence  In  this  case  that  neither  Whitney 
nor  the  Salt  Company  received  any  benefit 
from  the  note.  Williams  v.  Hasshagen,  166 
Gal.  886,  137  Pac.  9. 

[II  It  is  contended  that,  since  Roberts  was 
the  agent  of  Whitncor  until  the  note  passed 
into,  the  possession  of  the  bank,  and  since 
Roberts  had  access  to.  the  bank's  cash,  from 
which  he  abstracted  $3,000,  the  agent  of 
AVhltney  recdved  the  proceeds  of  the  note. 
The  evident  answer  to  this  contention  is 
that  Roberts  was  not  the  agent  of  Whitney 
In  abstracting  the  nuxiey  from  the  bank  nor 
in  receiving  it  as  a  thief.  The  large  number 
of  cases  tdted  by  the  aiv^ant  simply  es- 
tablish the  rule  that,  iriiera  one  tmsts  an- 
other with  oonunerdal  papw,  ritber  signed 
or  unsigned,  and  the  person  trusted  misap- 
plies the  fnnds  received  for  such  commercial 
paper,  the  loss  falls  im  the  trustor,  be<»u8e 
the  wrongdoer  was  at  mi  times  his  agent. 
Where  the  agent  subsequently  jiets  posses- 
sion of  the  money  ot  another  principal,  as 
Roberts  did  tn  this  case,  the  cases  relied 
upon  by  the  appellant  do  not  apply.  For 
Instance,  the  appellant  cites  Demarest  t. 
Holdeman,  84  Ind.  App.  6%,  78  N.  E.  T14,  as 
an  Illuminating  case.  The  bank  In  question 
was  located  at  the  town  of  Elkhart,  and  one 
Kerstetter  was  Its  cashier.  Finn,  a  d^tosltor 
from  the  town  of  Goshen,  handed  Kerstetter 
$2,900  to  be  by  him  deposited  in  the  bank  to 
Finn's  credit.  Kerstetter  did  not  deposit  the 
money.  It  was  sought  to  bold  the  bank  for 
Kerstetter's  defalcation.  The  court  very 
properly  decided  that  Finn  did  not  Intrust 
the  money  to  Kerstetter  as  cashier,  and  that 
Kerstetter  never  received  it  as  cashier,  and 
therefore  the  bank  never  received  it.  In 
this  case  the  facts  are  similar  up  to  the  point 
where  Roberts  placed  the  note  in  the  bank's 
flies,  and  thereafter,  solely  as  the  bank's 
cashier,  caused  the  entries  to  be  made  In  the 
bank's  books  and  to<A  from  the  bank's  cash 
the  raon^  to  which,  as  Whitney's  agent,  he 
could  have  had  no  access. 

[1-11]  The  third  finding  was  that  no  part 
of  the  principal  m  Interest  tjt  the  note  had 
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been  paid,  and  '*lliat  no  part  of  the  prlndpel 
sum  or  the  interest  on  said  iwomissory  note 
is  due  or  owing."  On  bdialf  of  the  aiM>eUant 
it  is  maintained  that  the. last  clause  of  ttie 
finding  Is  a  concluslim  of  law.  Hils  cooten- 
tion  is  correct,  but,  as  there  was  no  delivery 
of,  nor  consideration  tm,  the  note,  the  appel- 
lant is  not  prejudiced  by  the  addition  of  a 
clause  which  is  but  surplusage.  The  findings 
must  be  construed  together  to  uphold  the 
judgment  entered  upon  them.  Flora  v.  Bi- 
minl  Water  Co.,  161  CaL  495,  119  Pac.  661. 

It  Is  further  daimed  that  the  blanket  find- 
ings of  the  truth  of  the  allegaticms  of  the 
defendant's  separate  defense  In  the  cross- 
complaint  were  not  supported  the  evi- 
dence. The  argument  is  based  on  the  conten- 
tion that  the  cashier  of  the  bank  as  such  had 
no  power  to  make  the  original  agreement 
with  Whitney  in  regard  to  filling  In  the  note 
and  carrying  It  to  the  credit  of  the  Salt  Com- 
pany when  instructed  by  Whitney  or  his 
brother  to  do  so,  for  the  reason  that  express 
authority  had  never  been  given  him  by  the 
bank  to  that  end.  Whitney  testified  that  he 
bad  had  similar  transactions,  where  he  bad 
left  signed  blank  notes  with  Roberts  as  cash- 
ier of  the  bank,  and  the  bank  bad  carried 
through  the  transactions  as  agreed  upon  be- 
tween him  and  Roberts.  This  evidence  was 
sufficient  to  support  findings  4  and  6. 

[12]  It  is  sought  to  apply  the  rule  that, 
where  one  of  two  innocent  parties  must 
suffer  by  the  act  of  a  third,  the  loss  most 
fall  upon  the  first  negligent  actor.  The  anal- 
ysis of  the  facts  of  this  case  shows  that  the 
rule  has  no  application  here.  As  above  stat- 
ed, If  Whitney  himself  had  handed  his  filled 
in  and  signed  note  to  Roberts  In  the  bonk 
with  the  Instruction  that  Roberts  should 
charge  !t  to  his  personal  account  and  give 
the  credit  to  the  Salt  Company,  It  would 
hffve  been  an  ordinary  banking  transaction, 
and  would  have  implied  no  suggestion  of 
negligence  on  the  part  of  any  one.  This  was 
exactly  the  position  on  July  14th,  when 
Roberts  put  into  the  bank^  files  the  fully 
filled  in  and  signed  note.  His  subsequent  ap: 
proprlation  of  $3,000  was  not  because  of  any 
n^llgrace  of  Whitney,  but  by  virtue  of  his 
connection  with  the  bank. 

[IS]  Many  cases  are  dted  to  support  the 
proposition  that,  where  an  agent  receives 
notice,  it  Is  not  imputed  to  the  prlndpal  if 
the  agent  Is  engaged  in  committing  an  in- 
dependent fraudulent  act  upon  his  own  ac> 
count.  The  contention  Is  that  the  bank  was 
not  chargeable  with  any  notice  of  the  limited 
purpose  to  which  the  proceeds  of  the  note 
could  rightfully  be  applied,  for  tibe  reason 
that  the  knowledge  of  its  cashier,  Roberts, 
on  that  matter  was  acquired  by  him  In  fur- 
therance of  his  own  fraudulent  plan  to  rob 
the  bank.  The  rule  contended  for  is  subject  to 
this  well-established  exception:  Where  the 
agent  is  the  sole  representative  of  the  prlnd- 
pal  in  the  transaction,  and  does  not  deal  with 
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tbt  ftrlndpal,  or  vlth  aoy  otber  aswt  acting 
for  him,  tbe  general  law  of  agency  Is  sUU  ap- 
pUcaUfl,  and  the  knowledge  of  the  agent  i> 
Inqinited  ttf  the  prindpaL.  In  ancb  a  case  It 
makes  no  difference  that  the  agent  has  an 
opsfOiAag  personal  interest,  or  is  engaged  in  a 
personal  firand  against  hia  iwlncipaL  This 
exception  to  the  rale  is  clearly  recognized  In 
the  cases  of  McKenney  t.  IBllsworth,  166  Cah 
326.  S29.  132  Pac.  T5.  L.  B.  A.  1016D,  127, 
Ann.  Gas.  1915B,  261,  and  Williams  t,  Hass- 
hagai,  166  Cal.  280, 3&3,'137  Pac.  B.  The  cas- 
es firom  other  Jurisdictions  are  collated,  and 
the  two  mles  contended  (or  by  the  opposing 
parties  to  this  action  are  distinguished  in  a 
note  in  2  Ll  R.  A.  (N.  S.)  993.  See,  also, 
Mechem  .on  Agency  (2d  Ed.)  1 1^. 

[14]  The  facts  of  the  Instant  case  bring  it 
within  the  exception  to  the  mle  ^bove  re- 
ferred to.  Roberta  alone  acted  for  the  bank 
throughout  the  entire  transaction.  In  fur- 
thering his  own  fraudulmt  designs,  he  dealt 
with  no  representative  of  the  bank  other 
than  himself  as  its  cashier.  Here  his  knowl- 
edge as  such  must  be  imputed  to  the  bank. 

It  is  contended  on  behalf  of  the  appellant 
that  the  note  was  not- signed  in  the  ordinary 
course  of  bndness.  ^nds,  too,  may  be  conced- 
ed. The  me^od  of  signli^  and  filling  in  the 
note  has  notliing  to  do  with  tbe  case.  It  was 
stpied  by  Whitney,  it  was  filled  in  by  his 
agent,  and  It  was  not  until  the  note  passed 
into  the  files  of  the  bai^  that  the  bank  had 
any  interest  In  it 

[16,11]  The  last  contention  at  the  appel- 
lant is  that  the  flndtng  that  the  defendant 
had  done  no  acts  and  was  guilty  of  no  omis- 
sion or  conduct  to  estop  lilm  from  denying  the 
making,  execution,  and  delivery  of  the  note 
and  alleging  Its  want  of  consideration  Is  a 
conclusion  of  law,  since  an  estoppel  Is  always 
a  deduction  or  conclusion,  and  cases  are  dted 
to  this  effect  Cases  are  also  dted  to  the 
proposition  that  it  is  the  duty  of  the  court  to  | 
find  upon  all  the  material  Issues.  Pacts  were 
set  up  In  the  answer  to  the  cross-complaint 
from  which  it  was  claimed  the  defendant  was 
estopped.  The  facts  set  up  in  the  answer  to 
the  cross-complaint,  however,  were  dmply  a 
detailed  statement  of  the  facts  set  up  in  the 
cross-complaint  itself.  "It  Is  well  settled 
that  a  Judgment  will  nob  be  reversed  for  fail- 
ure to  And  upon  an  affirmative  defense,  if 
tbe  record  does  not  show  that  evidence  was 
Introduced  tn  support  thereof,  and  the  same 
rule  must  obtain  where  the  evidence  intro- 
duced was  not  sufficient  to  support  a  finding 
in  favor  thereof  If  such  finding  had  been 
made."  Estate  of  Barclay,  152  Cal.  753,  758, 
93  Pac.  1012,  1014.  If  finding  6  is  not  a  suffi- 
cient finding  of  fact  from  the  evidence,  the 
court  could  only  have  enlarged  upon  the 
statement  that  the  defendant  had  done  no 
acts  upon  which  the  daim  of  estoppel  could 
be  baaed. 
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[17]  The  court  foond  that  the  note  was 
never  delivered  and  that  it  "was  and  is  Ok- 
tlrely  without  and  unsupported  by  consider' 
atlML**  Those  findings  control  the  Judgment. 
Others  are  immaterial.  It  is  incnmboit  up- 
on the  appellant  to  show  not  alone  error,  but 
UiJuTy  from  error.  Sewell  v.  Price,  164  Cal. 
266,  126  Pac.  407. 

The  Judgment  Is  affirmed. 

We  concur:  LAMODON,  P.  J.;  BRIT- 
TAIN,  J. 
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ATCHISON,  T.  &  S.  P.  RY.  CO.  v.  STATE, 
on  Int  of  THOMPSON.    (No.  8162.) 

(Supreme  Court  of  Oklahoma.  April  29,  1919.) 

(Bvtt'lHU  hf  th9  Court.) 
ComiEBCx  ®=958— Railboaos  4=99Gi)— Obdei 

OF  RAII.BOAD  COUMISSIONS. 
Record  examined  and  tieid:  (1)  That  tbe 
issuance  of  the  supplemental  inatractions  per- 
taining to  order  No.  867,  without  notics,  etc, 
was  not  falsi  to  tbe  jurisdiction  of  tbe  commls- 
rion  in  the  proceeding  for  contempt;  (2)  that 
the  evidence  adduced  at  tbe  trial  and  incorpo- 
rated in  ttie  record  on  appeal  is  not  sufficient 
to  support  tbe  order  issued  by  tbe  commission 
in  the  contempt  proceeding ;  (3)  tliat  the  issu- 
ance of  order  No.  367  was  a  proper  exercise  of 
the  power  vested  in  the  Oorporation  Commission 
by  the  0<»stitntion  and  laws  of  the  state,  and 
was  sot  violative  of  any  federal  statute  regnlat- 
ing  Interstate  commerce. 

Appeal  from  State  Corporation  Commission. 

Contempt  proceedings  by  the  !^tate  of  Ok- 
lahoma, on  Information  of  A.  I  Thompson, 
against  the  Atchison,  Tope^a  &  Santa  FC 
Railway  Company  for  violation  of  an  order 
of  the  Corporation  Commission.  Tr^m  an 
order  assessing  a  fine  against  defendant,  ll 
appeals.  Reversed,  and  cause  remanded,  with 
directions  to  grant  a  new  trial. 

J.  R.  Cottingham  and  S.  W.  Hayes,  both  o' 
Oklahoma  City,  for  appellant. 

6.  P.  Freellng,  John  B.  Harrison,  and  Paul 
A.  Walker,  all  of  Oklahoma  City,  for  appel- 
lee. 

KANE,  J.  This  is  an  appeal  from  order 
No.  928  of  the  Corporation  Commission,  as- 
sessing a  fine  against  the  appellant  for  the 
violation  of  commission  order  No.  367.  Tbe 
comidaint  against  tbe  ai«>eUant  duu^: 

'TChat  said  company,  baa  violated  commla 
sion's  order  No.  367,  in  that  It  has  failed  U 

compile  reports,  and  certify  to  same,  covering 
'Road,'  'Equipment,'  and  'General  Expenditures,* 
as  of  December  31,  1910.  in  compliance  wltb 
the  commission's  order  No.  367  and  Instruc- 
tions pertaining  thereto." 


AsnFor  other  easM  bm  nm*  topic  and  KBT-HUMBSR  la  all  Key-Numberad  Dlgeita  and  ladtna 
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It  teons  Oiat  otHer  No.  36T  was  tssned  by 
the  <xnnmiBsIon  In  an  effort  to  comidy  wlUi 
that  part  of  section  29,  article  9,  of  WUUamy 
Constitution  which  provides  that: 

"The  commission  shall  ascertain,  and  enter 
of  record,  the  aame  to  be  public  record,  as  early 
as  practicable,  the  amount  of  mone;  expended 
in  construction  and  equipment  per  mQe  of  ev- 
ery railroad  and  other  public  snrice  corpora- 
tion in  Oklahoma,  the  amount  of  money  expend- 
ed to  procure  the  right  of  way,  and  the  amount 
of  money  it  would  require  to  reconstruct  the 
roadbed,  track,  depots,  and  transportation  fa- 
dlitiea,  *  *  *  belonging  to  the  railroad  or 
othv  pnbHe  aerrlee  corporatlra." 

Neither  the  Constitution  Itself  nor  the  stat- 
utes of  the  state,  nor  the  commission  by  rule 
have  provided  any  procedure  for  the  guid- 
ance of  the  commission  in  securing  the  in- 
forniatiou  required  by  the  Constitution,  but 
as  no  exception  is  talien  to  order  No.  367 
itself  upon  this  ground,  we  will  assume  tbat 
the  commission  adopted  the  correct  practice. 

Section  2  of  order  No.  367  as  originally  is- 
sued requires  the  railway  companies  to  re- 
port  to  the  Corporation  Ck>mml8sion,  under 
oath,  the  original  cost  of  construction,  the 
amounts  expended  for  permanent  additions 
and  bettraments,  the  language  being,  In  sub- 
stance, the  same  as  the  constitutional  man- 
date, which  is  directed  to  the  commission, 
hereinbefore  set  out  And  another  part  of 
the  same  sectlmi  provides  tbat  wherever  tbe 
original  cost  cannot  be  accurately  identified 
with  any  primary  account  named  in  such 
dasslficatlon  of  expenditures,  estimates  for 
each  such  primary  account  may  be  made  on 
a  formula  to  be  prescribed  by  tbe  company 
maUng  tbe  report,  and  said  formula  or 
fonnulee  shall  be  made  a  part  of  the 
report  of  the  Corporation  Commission.  Orig- 
inal actual  cost  of  right  of  way  and  station 
grounds  shall  be  shown  In  such  reports. 

What  was  done  by  the  railway  companies 
toward  complying  with  the  order  as  thus  pro- 
mulgated does  not  clearly  appear,  but  after  It 
bad  been  In  force  for  several  years  the  com- 
mission Issued  what  it  called,  its  "Supple- 
mental Instructions  Pertaining  to  Order  No. 
867,"  which  required  the  railway  companies 
to  give  certain  detailed  Information  in  tbe 
form  of  reports  from  which  the  commission 
assumed  It  would  be  enabled  to  gather  tbe 
Information  required  by  the  Constitution. 
The  instructions  of  the  Corporation  Com- 
mission tbos  issued  were  very  elaborate,  cov- 
ering some  36  pages,  and  among  tbe  general 
subheads  under  which  the  required  Informa- 
tion was  to  be  tabulated  by  the  companies 
were  the  subjects  "Road."  "Equipment," 
"General  Expenditures,"  and  it  was  for  fail- 
ure to  file  reports  covering  these  subjects  tbat 
the  appellant  Is  charged  with  contempt 

Whilst  counsel  for  the  appellant  have  pre- 
sented for  review  a  great  many  formal  as- 


signments of  vror.  In  'riew  ct  the  oonclnsbm 
we  have  readied,  tt  will  be  necessary  to  no- 
tice but  two  grounds  tor  revosal,  which  may 
be  summarized  as  ftdlows: 

(1)  Said  wAer  No.  867,  as  modified  by  in- 
structions Issued  by  the  Corporation  Com- 
mission pertaining  thereto,  la  void,  because 
said  Instructions  were  issued  without  notice 
to  this  appellant,  or  to  any  other  corporations 
affected  ther^y. 

(2)  The  findings  of  fact  and  Judgment  or 
order  of  tbe  commission,  fining  appellant  for 
violation  of  order  No.  367  of  the  commission, 
and  instructions  pertaining  thereto,  were  un- 
supported by  the  evidence,  and  are  contrary 
to  the  evidence  and  to  the  law. 

The  law  undoubtedly  Is,  as  contended  by 
counsel  for  the  appellant  that  before  a  rail- 
way company  can  be  penalized  in  the  maxi- 
mum sum  for  contempt  of  an  order  of  the 
commission,  it  must  appear  that  the  order 
was  issued  upon  due  notice  and  after  tbe 
carriers  affected  thereby  have  had  an  oppor- 
tunity to  be  heard.  The  order  Issued  In  the 
case  at  bar,  however,  does  not  seem  to  be 
clearly  violative  of  this  rulfc  Original  order 
No.  367  was  Issued  vipoa  notice,  etc.,  but  belns 
coucbed  in  general  language,  the  companies 
claimed  it  was  too  indefinite  to  inform  tb^ 
officers  as  to  Just  what  was  expected  of  than. 

The  record  discloses  a  willingness  on  the 
part  of  the  railway  companies  to  comply  with 
the  order.  If  its  meaning  was  made  clear  to 
them,  and  the  subsequent  explanatory  Instme- 
tlons  seem  to  have  been  issued  In  pursuance 
of  some  previous  nnderstanding  with  the 
pellant  railway  company,  as  the  letter  of 
transmittal  states: 

"As  per  hearing  before  the  Corporation  Com- 
mission on  the  lltb  day  of  Hay,  1915,  and  as 
per  understanding,  the  commission  has  this  day 
instructed  their  engieeer  to  address  a  letter  to 
your  company  relative  to  the  proper  metliod 
pursued  to  best  C(»nply  witii  the  Corporation 
Commission's  order  No.  367,  relative  to  the  orig- 
inal cost  of  properties  of  the  Atchison,  Texas 
&  Santa  E%  Railway  Company,  in  the  state 
of  OkUfaoma." 

It  was  also  stated  In  the  opinion  of  tbe 
commission,  and  not  denied,  that: 

"It  was  understood  at  the  hearing  and  before 
the  commfsnon  that  tbe  Atchison,  Texas  & 
Santa  F6  Railway  Company  would  furnish  sup- 
plementary reports  to  the  commission,  made  on 
tbe  commission's  blank  forms  Nos.  10  and  11, 
covering  the  following  sections,  to  wit" 

Then  follows  InstructioDs  in  detail  as  to 
particular  subjects  upon  which  the  commis- 
sion required  Information. 

We  think,  tn  these  circumstances,  the  fact 
that  no  formal  notice  was  giv«i  the  appellant 
before  the  explanatory  letter  was  Issued  is 
not  fatal  to  the  Jurisdiction  of  the  Corpora- 
tion Commission.  The  appellant  always  ex- 
pressed a  willingness  to  comply  with  ordn' 
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Na  S87,  Irat  assarted  that  It  was  tmable  to 
understand  what  was  required  of  it  on  ac- 
count of  the  cenoaUty  of  its  language.  Aft- 
er the  issuance  of  the  explanatory  letter  the 
company  seems  to  have  been  satisfied  on  that 
score,  and  even  now  contends  that  it  has 
given  the  Information  required,  or  at  l«ust 
has  attempted  to  do  so  in  good  faith.  In 
these  circumstances  we  are  unable  to  see 
how  appellant  has  been  deprived  of  any  sub- 
stantial right  by  the  failure  of  the  Corpora- 
tion Commission  to  give  notice  of  the  Issuance 
of  the  explanatory  matter. 

On  the  next  proposition  we  have  examined 
the  record  before  as  very  carefully,  and  are 
unable  to  find  an;  evidence  supporting  the 
charge  that  the  railway  company  violated 
order  No.  367  and  the  Instructions  pertaining 
thereto,  as  alleged  da  the  complaint  and 
found  by  the  Commission. 

The  record  discloses  that  after  complaint 
was  filed  counsel  for  the  appellant  appeared, 
and,  notwitbstauding  Ui^  objection  to  the 
Jurisdiction  of  tbcf  commlsbiou,  made  the 
following  statement:- 

**I  will  sayt  BIr.  Commtsatontt,  that  we  haye 
uniformly  endeavored  to  comply  with  the  com- 
mission's requests  in  these  matters,  and  that  we 
expect  to  do  It  at  aU  times.  In  this  connection, 
to  go  joflt  as  far  as  we  can,  we  think,  with  any 
•  degree  of  reason  and  justice  to  observe  the  wish- 
es of  the  commission,  at  the  same  time  putting 
the  matter  in  such  form  as  to  protect  our  views 
as  to  what  should  be  considered,  we  are  per- 
fectly willing  to  do  anything  that  Is  within  the 
bounds  of  reason  to  accommodate  the  commis- 
rioD,  whether  it  is  within  the  jurisdiction  to  re- 
quire it  or  not.  or  whether  we  are  subject  to 
contempt  proceedings  for  failing  to  do  it.  We 
have  not  tried  to  measure  what  we  do  by  strict 
liability  under  the  order,  or  for  liability  for 
fear  to  do  it  under  the  contempt  proceedings, 
and  I  want  to  say,  as  common  courtesy  to  the 
commission,  it  has  not  measured  it  on  that  basis 
either." 

In  response  to  this  one  of  the  commission- 
ers stated: 

"Now,  suppose  we  get  to  work  trying  to  amend 
Aese  reports  so  as  to  show  real,  actual  cost,  as 
Commissioner  Heoshaw  said,  for 'the  time  be< 
ing  eliminating  these  theoretical  propositions, 
wtd<^  Mr.  Bledsoe  has  just  presented." 

After  this  colloquy  Mr.  A.  L  Thompson, 
engineer  for  the  Corporation  Commission, 
was  called  to  the  stand,  and  asked  the  fol- 
lowing question: 

**Toa  take  yoor  records  there  one  at  a  time, 
and  go  through  and  explain  how  the  records 
are  made  and  how,  in  your  judgment  it  should 
be  made,  if  the  records  are  available,'  etc. :  then 
we  will  let  the  other  parties  give  their  explana- 
tion.'* 

'Rte  reports  from  which  Mr.  Thompaon 
testified  were  not  <^ered  In  erkloice,  and  are 
not  In  the  record  before  us,  and  of  course  we 
are  mable  to  say  what  they  contataL 


The  (pinion  of  the  commissioner  states 
that  the  rqiort  filed  by  the  defendant  does 
not  show  the  amount  of  the  original  cost  of 
englneainft  either  actual  or  estimated,  etc; 

We  are  unable  to  say  from  the  evidrace 
before  us  that  this  charge  Is  supported  hy  the 
evldraca  There  is  some  contrition  in  the 
brief  of  the  Attorney  General  to  the  effect 
that,  Inasmuch  as  the  Corporation  Commis- 
sion had  the  reports  from  which  its  engineer 
was  testifying  before  it,  and  undoubtedly 
took  notice  of  their  contents  in  making  its 
order,  it  becomes  the  duty  of  this  court  on 
appeal  to  take  notice  of  the  contents  of  the 
reports,  notwithstanding  their  omission  from 
the  record.  We  think  this  is  aslclng  too  much 
of  the  court  The  Corporation  Commission 
did  not  take  Judicial  notice  of  the  contents 
of  these  reports  in  the  sense  that  this  term 
is  generally  used,  but  got  whatever  Informa- 
tion It  had  by  an  inspection  of  the  reports 
themselves,  as  a  part  of  the  records  and  flies 
of  that  d^artment  If  the  court  Is  to  have 
the  advantage  of  an  Inspection  of  the  reports 
It  will  be  necessary  for  it  to  either  order  the 
reports  brought  into  court  for  inspection,  or 
to  examine  them  In  their  proper  depository 
with  the  Corporation  Commission.  None  of 
the  authorities  cited  by  the  Attorney  General, 
aa  supporting  his  contention  that  the  appel- 
late court  must  take  judicial  notice  of  any 
mattCT  of  wbic3i  judicial  notice  was  taken  by 
the  trial  court,  seem  to  require  this  of  us. 
Without  these  reports  we  are  wholly  unable 
to  say  ttom  the  record  before  us  that  the 
appellant  has  violated  order  No.  867  as 
charged. 

We  agree  wlOi  the  cmtentlon  of  the  At- 
torney Goieral,  and  the  appellant  takes  no 
exception  to  this  view,  that  the  commission 
has  authority  to  require  the  ral^way  com- 
panies, by  oMer,  to  supply  It  with  the  infor- 
mation required  by  section  29  of  the  Constitu- 
tion. 

The  particular  part  of  the  constltotionat 
mandate  with  which  we  are  now  concerned  Is 
the  part  which  requires  the  commission  to 
ascertain  the  amount  of  money  expended  in 
the  original  construction  and  equipment  per 
mile  of  every  railroad  in  the  state,  for  the 
purpose  of  making  the  same  a  pnbllc  record. 
As  this  fact,  under  the  general  rule,  must  be 
established  by  the  best  evidence  available, 
the  first  source  of  inquiry  naturally  would  he 
the  railways  themselves. 

The  Corporation  Commission,  realizing  the 
difficulty  of  securing  precise  information  on 
some  o^  the  subject  Involved,  made  provision 
for  this  contlngCTicy  In  order  No.  367  by  pro- 
viding that  wherever  the  original  cost  cannot 
be  accurately  identified  by  any  primary 
account  In  such  dasslficatlou  of  expenditures 
and  estimates,  eadi  such  primary  account 
may  be  made  on  forma  to  be  presented  by  the 
company  making  such  reports,  and  such 
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forms  shall  be  made  a  part  of  the  report  of 
the  Corporation  Commission.  In  our  Judg- 
ment the  promulgation  of  order  No.  367  was 
a  reasonable  and  Just  method  for  securing 
the  Information  desired. 

Whilst  as  we  have  said,  the  most  natural 
way  of  obtaining  this  information  would  be 
to  ask  the  railway  companies  themselves  for 
It,  as  the  Corporation  CommlssIoD  did,  still 
the  commission  is  not  confined  to  this  source 
of  Information,  as  section  29  itself  provides 
that: 

"For  the  pnrpoM  In  this  section  named  the 
commission  may  employ  experts  to  asidst  them 
when  needed." 

The  Attorney  General  in  his  brief  says: 

"What  the  CorporatEm  Commission  wants  to 
know,  and  what  section  29  of  article  9  of  tho 
Oonstitution  reqaired  it  to  ascertain,  and  what 
said  wder  Mo.  367  reqaired  the  Santa  to 
funiish,  was  what  It  coat  to  construct  the  road, 
and  what  It  cost  to  equ^  the  road ;  that  is  the 
wiglnal  cost  of  eonstraetion  and  the  original 
cost  of  equipment" 

We  think  the  Corporation  Commission  was 
entitled  to  this  Information,  and  was  well 
within  its  Jarisdictlon  In  Issuing  order  No.  367, 
und  that  It  was  tbe  duty  of  the  appellant  to 
furnish  the  precise  Information  desired  where 
poactlble,  and  to  fumlah  estimates  where  pre- 
cise information  is  impracticable.  We  are 
unable,  however,  to  agree  with  the  Attorney 
General  thnt  "an  examination  of  the  testi- 
mony of  Mr.  A.  L  Thompson  discloses  that 
not  a  single  report  made  by  the  Santa  F6 
complied  with  the  order  of  the  comaiiBsiQn 
and  the  instmctlons  pertaining  thereto." 

For  the  reuHons  stated,  we  think  it  was 
error  for  the  Corporation  Commission  to  over- 
rule tbe  appellant's  motion  for  a  new  trial. 

In  view  of  the  oondaslon  we  have  reached 
it  Is  perhaps  necessary  to  notice  briefly  an- 
other contention,  vUcb,  although  not  specif- 
ically argued  bjy  counsel  fOr  anwllant  In 
tboiT  original  brie^  is  saved  Iqt  an  assign- 
ment of  error  and  argued  at  considerable 
length  In  a  reply  brief.  This  assignment  of 
error  Is  as  follows: 

"Said  order  No.  978  of  the  Corporation  Com- 
mlsflion  is  unreasonable,  unjust,  and  invalid  for 
the  reason  that  tbe  Corporation  Commisaion 
has  no  jurisdiction  of  the  subject-matter  of  this 
proceeding  as  set  out  in  said  complaint  and 
citation,  for  the  reason  that  the  duty  and  ob- 
ligation of  making  and  ascertainin''  the  valua- 
tion of  this  defendant's  railroad  property  in  the 
state  of  Oklahoma,  in  each  and  every  partic- 
ular, has  been  lodged  in  the  Interstate  Com- 
merce Commission  of  the  United  States  by  th" 
Congress  of  ttie  United  States,  which  jurisdic- 
tion of  the  subject-matter  Is  exclusive." 

This  contention  seems  to  na  to  be  wholly 
untenable.  Section  20,  anpra.  of  the  Consti- 


tution requires  the  Corporation  Commission 
to  ascertain  tbe  original  cost  of  the  railroads 
In  the  state  for  some  purpose  connected  with 
Its  proper  r^latory  power  over  these  cor- 
porations as  carriers  of  Intrastate  commerce. 
We  cannot  conceive  how  it  can  be  said  with 
any  show  of  reason  that  the  federal  acts 
relied  on  by  appellant  were  intended  to  cover 
this  field,  or  that  they  in  any  way  Interfera 
with  the  right  of  the  commission  to  require 
the  railways  to  furnish  the  information  re- 
quired by  proper  order. 

For  the  reasons  stated,  the  order  of  the 
Corporation  Commission  is  reversed,  and  the 
cause  remanded,  with  directions  to  grant  a 
new  trial. 

All  the  Justtcea  concur,  HABOISON, 
not  participating, 

m  ou.  sn) 

In  re  CLEVELAND'S  CLAIBf.  (No.  1045&J 
(Supreme  Court  of  OUahonuu  April  29,  1819J 

(ByUahu*  &y  ikt  Court.) 

1.  CowBTmmoNAL  Law  «s=>is  —  STAxcma 

181(1),  225  —  GoNaTBDcnoN— IifTEimoN 
or  Lawiiakebs. 
It  Is  a  cardinal  rale  in  the  constructim  of 
Constitutions  and  statutes  that  tbe  intention  of 
the  lawmakers,  when  ascertained,  must  govern, 
and  that  to  ascertain  the  intent  all  the  various 
portions  of  the  legislative  enactments  upon  the 
particular  subject,  including  subsequent  enact- 
ments, sbould  be  construed  together  and  given 
effect  as  a  whole. 

2.  Statutes  ^184— OoirnBnonoir— Eirct 
ON  Otheb  Statoth. 

When  it  is  apparent  that  a  strict  interpre- 
tation of  a  particular  statute,  construed  alone, 
would  defeat  the  intention  of  the  Legislature 
as  shown  by  other  legialative  enactments,  which 
relate  to  the  same  subject,  and  which  have  been 
enacted  in  pursuance  of  and  according  to  a 
general  purpose  in  accomplishing  a  particular 
result,  such  construction  should  not  be  adopted. 

3.  Counties  «=>70  —  Oeticebb  —  RiTi*nrnn 
"Final  Census." 

The  salaries  of  county  officers  by  reason  of 
section  415  and  section  3216,  Revised  I^iws  of 
1910,  and  chapter  161  of  tbe  Session  Laws  of 
1913,  and  section  1  of  chapter  194  of  tbe  Ses- 
sion Laws  of  1015.  and  section  1  of  chapter  201 
of  the  Session  Laws  of  1917  are  determined  up- 
on the  federal  census  of  1910,  and  tte  federal 
census  to  be  taken  each  ten  years  thereafter, 
except  where  a  subsequent  federal  census  has 
been  taken  under  the  supervision  and  direction 
of  the  Census  Bureau  of  the  Department  of 
Commerce  of  tbe  United  States,  and  in  those 
counties  where  said  subsequent  federal  census 
has  been  taken  under  the  direction  of  tbe  Cen- 
sus Bureau  of  tbe  United  States,  and  said  cen- 
sus baa  been  duly  certified  to  by  the  Director 
of  Censoa,  and  said  oertiflcate  has  bera  filed 
with  tbe  county  clerk  of  said  county  and  with 
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the  Becretary  of  state.  Said  census  then  be- 
comes the  final  census  of  said  eeiiDtr,  and  the 
basis  for  determiniDg  the  salaries  of  the  county 
officials  in  said  county  tmtil  a  subsequent  fed- 
eral census,  is  taken. 

(Additional  SvlMva  hp  BdiUM  Staff.) 
4.  WoaDB  AND  Phrases— "Pedieai.  Cbnbus." 

A  "federal  census"  may  be  a  cenaus  of  each 
'state  or  territory  op  of  a  certain  state  or  of 
any  subdivision  or  portion  of  any  state,  pro- 
vided it  is  taken  by  and  under  the  direction 
and  supervision  of  the  Oensns  Bureau  of  the 
United  States,  and  approved  and  certified  by 
It  as  the  census  of  that  state  or  subdlvlston. 

Ai^wal  from  District  Court,  Okmulgee 
Cotmtr;  .Hark  L.  Bozarth,  Judge. 

Glatnu  before  the  Board  of  County  Com- 
miasiODers  of  Okmulgee  County  by  Blley 
Cleveland,  as  County  Judge,  and  by  other 
county  officers,  for  salaries.  Cases  consoli- 
dated in  district  court,  on  County  Attorney's 
appeal  from  an  order  allowing  claims,  and 
fnnn  an  affirmance  of  the  order  and  a  dismls- 
■al  of  ai^ieal  the  County  Attorney  appeals. 
Affirmed  In  part,  and  in  part  reversed  and 
remanded,  wltb  instructions. 

Joe  S.  Eaton,  of  Okmulgee,  for  appellant 
Wade  James,  Chas.  A.  Dickson.  G.  E.  Cas- 

flity,  Riley  Cleveland,  and  L.  h.  Cowley,  all 

of  Okmulgee,  for  appellees. 


(180  p.) 

log  through  Samu^  U  Rogers,  Director  of 
Census,  did  cause  said  enumeration  and  cen- 
sus to  be  made. 

That  on  the  15th  day  of  October.  1918,  the 
Department  of  Commerce,  througb  the  Bu- 
reau of  Census  at  Washington,  released  for 
Immediate  use  the  census  of  Okmulgee  coun- 
ty. This  census  was  duly  certified  to  by  Sam- 
uel L.  Rogers,  the  director  of  Census  Depart- 
ment, as  the  census  taken  as  of  August  15, 
uel  L.  Rogers,  the  Director  of  Census  Depart- 
partment,  showing  the  population  of  Okmul- 
gee county  to  be  60,345. 

It  was  further  agreed  on  the  trial  that  'a 
certified  copy  of  census  as  certined  by  Sam- 
uel L.  Rogers,  showing  the  population  to  be 
50,346,  was  filed  with  the  county  commission- 
ers on  the  22d  day  of  November,  1918.  and 
approved  by  the  board  of  county  commission- 
ers, and  a  certified  copy  of  the  same  was  filed 
with  the  secretary  of  state. 

This  controversy  arose  over  the  question  of 
wuetlier  the  salary  of  the  county  officials 
should  be  baEK>d  upon  the  census  of  1910  or 
upon  the  last  federal  census  as  certified  to  by 
the  Director  of  the  Censns  Bureau  of  the 
United  States  Government  In  determining 
this  controversy  there  are  many  sections  of 
the  statute  to  be  considered.  The  fii-st  sec- 
tion of  the  statute  which  Is,  or  might  be,  ap- 
plicable, and  the  one  tbat  was  first  enacted 
for  the  purpose  of  fixing  of  salaries  since 
stat^ood.  is  section  415,  Revised  Laws  1910. 
Said  section  provides : 


McNEILL,  J.  This  controveray  arose  by 
the  county  oHicers  of  Okmulgee  county  filing 
their  respective  claims  for  salaries  with  the 
county  commissioners  of  Okmulgee  county 
for  the  month  of  December,  1918,  based  upon 
a  federal  census  taken  August  15,  1918.  Said 
claims  were  duly  allowed  by  the  county  com- 
missioners, and  from  the  order  allowing  sntd 
claims  the  county  attorney  appealed  to  the 
district  court.  There  all  of  the  cnses  were 
consolidated,  and  the  district  court  affirmed 
the  decision  of  the  county  commissioners  in 
allowing  said  claims,  and  dismissed  the  ap- 
peal and  directed  the  county  commissioners 
to  pay  said  claims. 

From  the  action  of  the  district  court  affirm- 
ing said  decisicHi  of  the  county  commission- 
ers, the  cases,  all  being  consolidated,  are 
brought  here  on  appeal  as  one  case.  The  con- 
solidated cases  were  tried  practically  upon 
an  agreed  statement  of  facts. 

It  was  agreed  tbat  on  the  4th  day  of  June, 
1918,  there  was  presented  to  the  county  com- 
missioners certain  petitions  requesting  the 
taking  of  the  census  of  said  county  as  pro- 
vided In  section  415,  Revised  l^ws  of  1910. 
It  is  further  agreed  that  the  Census  Depart- 
ment of  the  United  States  Ooverument  acting 
through  the  Secretary  of  Commerce,  did  take 
a  census  and  enumeration  thereof,  and  that 
the  Census  Bureau  of  the  United  States,  act- 


"Until  the  next  federal  census,  or  until  a  (%n- 
sns  shall  be  taken  under  the  laws  of  this  state, 
the  census  of  Oklahoma  taken  by  the  United 
States  government  in  the  year  nineteen  hundred 
ten  shall  be  the  official  census  of  the  state,  and 
all  counties,  municipalities  and  subdivisions 
thereof  for  all  oflicial  purposes:  Provided,  that 
upon  the  petition  of  twenty-five  por  cent,  of 
the  qualified  electors  of  any  county,  city  or 
town,  as  shown  by  the  vote  cast  for  said  state 
ticket  at  the  last  preceding  general  election,  the 
board  of  county  commiasioDers  of  said  county 
shall  cause  an  enumeration  tliereof  to  be  made 
at  the  expense  of  the  county,  dty  or  town,  and 
when  the  same  shall  have  been  ascertained  In 
snch  manner  as  they  may  direct  and  the  same 
shall  be  sprrad  upon  the  records  of  the  board  of 
county  commissioners  and  a  certificate  thereof 
filed  in  the  office  of  the  secretary  of  state,  the 
same  shall  thereafter  be  taken  as  final  census 
of  said  county." 


Tula  section  provides  tbat  the  census  of 
1910  ebould  be  the  offldal  census  of  the  state, 
counties^  and  municipal  itles  for  all  official 
pun^osea,  which  would  Include  the  fixing  of 
salaries.  Thereafter  the  Legislature  of  1010 
enacted  a  statute  providing: 

That  "the  salary  of  all  county  officers  shall 
be  based  upon  the  federal  census  of  1910,  and 
each  additional  ten  years  thereafter."  Laws 
1910.  c  69.  f  33. 
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The  1910  Leglfllatun  teed  Oie  salaries  of 
all  offidals  except  Uie  county  sup^iiiteDdent 
and  county  commissioners.  Tbe  LeglBlature 
ta  1913  enacted  diapter  161  of  the  Session 
Laws  of  1913,  being  an  act  ctmsolidatlng  the 
<^ce  ci  the  v3&tk  of  the  district  court,  clerk 
of  county  court  and  auperlor  court  clerk, 
and  consoUdatins  the  office  of  register  of 
deeds  and  county  clerk,  and  providing  for 
deputies  for  said  office  and  fixing  tbe  sala- 
ries of  said  ottice;  section  12  of  said  chapter 
being  as  follows : 

"That  in  all  cases  where  the  population  of 
the  different  counties  Is  referred  to  in  tbia  act. 
it  has  refermce  to  and  shall  be  based  upon  tbe 
last  federal  census." 

This  act  of  the  Legislature  was  amended 
by  the  Legislature  of  19X5  (chapter  6),  being 
an  act  consolidating  the  same  offices,  and  fix- 
ing the  salaries  to  be  paid  for  the  same.  Sec- 
tion 9  was  amended  to  read  as  fallows: 

"TbB  court  derk  and  the  coanty  clerk  pro- 
vided for  in  this  act  in  each  county  having  a 
population  of  00,000  or  less,  as  now  or  hereaft- 
er sbown  by  the  last  federal  census,  shall  eacb 
receive  tbe  same  salary  as  full  compensation 
for  tbdr  Krvicea,  as  provided  by  law  for  the 
clerk  of  tbe  district  court  and  county  clerk.  In 
counties  having  a  population  of  more  than  60,- 
000  as  DOW  or  hereafter  shown  by  the  last  fed- 
eral census,  tihe  court  clerk  and  county  clerk, 
shall  each  receive  a  salary  of  twenty-one  hun- 
dred dollars  ($2,100.00)  per  annum.'* 

In  r^nilntli^  ttie  number  of  deputies  of 
county  ofQcers  the  law  states  as  follows : 

"In  counties  having  a  population  of  more 
than  60,000  as  now  or  hereafter  shown  by  the 
last  federal  census." 

[1. 2]  ^Cbe  construction  of  this  statute  was 
before  this  court  in  Uie  case  of  Bonnett  v. 
State  ex  r«l.  Newer,  47  OIeL  603,  160  Pac. 
198.  Justice  Turner,  rmderlng  the  opinion, 
stated  as  follows : 

"There  seems  to  be  a  distinction  between  an 
act  which,  as  there,  establishes  a  court  in  cer- 
tain conntiea  of  tbe  state  of  a  certain  popula- 
tion eo  instante  upon  the  taking  effect  of  the 
act,  and  which  said  act  would  not  be  prospec- 
tive in  its  operation,  and  an  act  which,  as  here, 
authorizes  the  clerk  in  counties  having  a  cer- 
tain population  'as  shown  by  the  last  federal 
census,'  which  means  next  before  he  acts,  when- 
ever thereafter  the  necessity  may  arise,  to  ap- 
point not  more  than  a  certain  number  of  dep- 
uties with  the  consent  of  the  board  of  county 
commissioners,  and  when,  in  tbe  future,  tbe 
public  service  demands  it  Clearly,  as  tbe 
former  act  establishes  courts  Immediately  up- 
on its  taking  effect  and  refers  to  conditions  then 
existing,  while  tbe  latter  act  establishes  noth- 
ing at  the  time,  but  authorizes  future  action 
only,  and  as  tbe  words,  'as  shown  by  the  last 
federal  census,'  have  as  much  reference  to  the 
last  federal  census  at  the  time  tbe  provisioas 
of  the  act  are  invoked  as  they  do  to  the  last 
federal  census  at  the  time  the  act  took  efEect. 
the  latter  act  may  be  said  to  <q>erate  as  well 


prospectively  as  not,  and  for  that  reason  Is 
ctnstltutional,  while  the  former  Is  not.  And  so 
it  would  seem  that,  as  these  words  which  refer 
to  the  last  federal  census  are  applicable  as  well 
Co  the  last  federal  census  at  any  time  thereafter 
when  the  act  is  invoked  as  to  the  federal  cen- 
sus at  the  time  the  act  took  effect,  we,  if  re- 
quired to  pass,  would  be  inclined  to  adopt  that 
construction  ot  the  act  wUch  upbolda,  rather 
than  destroys.  Its  constitutionality,  and  to  hold 
that  the  act  is  prospective  in  its  nature,  and 
extends  to  all  counties  which  may  subsequently 
acquire  the  pre8crU>ed  population,  and  for  that 
reason  the  act  Is  not  apedal  but  general  legis- 
lation." 

And  again  tbe  conrt  used  tbe  following 

language : 

"But  let  that  be  as  it  may.  Assuming  that 
the  intent  to  make  tbe  act  operate  prospec- 
tively is  not  made  clear  by  tbe  use  of  this  lan- 
guage in  the  original  act,  we  think  it  was  made 
so  when,  by  the  amendatory  act  approved  Fet)- 
ruary  1,  1916,  tbe  Legislature  put  its  intention 
I  so  to  do  beyond  questitm,  and  thereby  made  dear 
that  it  meant,  when  it  used  the  words,  *as 
shown  by  the  last  federal  census,'  not  only  the 
last  federal  census  next  before -the  act  took  tf- 
fect,  but  the  last  federal  census  as  shown  at 
any  future  thne  when  the  act  is  invoked  by  any 
county  which  may,  by  reason  of  increased  pop- 
ulation, come  within  a  prescribed  class." 

The  court  holding  that  the  term  "last  fed- 
eral census"  applied  not  only  to  the  last  fed- 
eral cenaus  taken,  but  extended  to  tbe  last 
federal  census  as  shown  at  any  future  time 
when  the  act  is  invoked  by  any  count?  which 
may,  by  reason  of  Increased  peculation,  come 
within  the  prescribed  class. 

The  same  Legislature  at  that  session  In 
fixing  the  salary  of  tbe  county  superintendent 
fixed  the  salary,  based  upon  the  population, 
but  does  not  refer  to  what  census,  or  how  the 
population  should  be  determined,  being  sec- 
tion 19,  chapter  219,  article  2,  on  page  500, 
Session  Laws  1913. 

The  Legislature  of  1915,  chapter  193,  in 
fixing  the  salary  of  county  assessors  and 
changing  tbe  same  from  a  percentage  basis 
to  a  Hxed  salary,  used  the  following  language: 

"Hist  after  tbe  first  Uonday  in  January. 
1917,  the  county  assessor  shall  receive  as  bis 
full  compensation,  the  following,  to  be  paid  by 
the  county,  based  upon  a  preceding  federal  cen- 
sus of  Budi  county."    Section  2. 

In  section  1,  chapter  194,  of  Laws  of  1916, 
the  L^slature,  Id  fixing  the  salary  of  the 
clerk  hire  for  the  county  superintendoit, 
again  used  this  language: 

"As  shown  by  the  present  or  any  federal  cen- 
sus hereafter  taken." 

The  L^slature  ol  1917,  being  section  1, 
chapter  204,  In  fixing  the  salary  of  ttie  dain- 
ty county  attorney,  again  used  the  language : 

"As  shown  by  the  federal  census  next  pre- 
ceding such  appointnteut" 
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And  on.  page  254,  c.  160,  Session  Laws  of 
1917,  in  fixing  the  fees  and  salaries  ot  bailiffs, 
It  was  provided  as  follows : 

"As  now  or  hereafter  shown  tbe  last  fed- 
oral  census." 

And  again.  In  fixing  the  salary  of  connty 
attorneys  of  certain  counties,  b^ng  section  1 
ot  chapter  201,  on  page  876.  Session  Laws  of 
1017,  referring  to  certain  counties,  is  used 
the  following  language : 

"According  to  the  last  federal  census,  or  any 
federal  census  hereafter  taken." 

And  In  fixing  the  salary  of  Uie  county  com- 
missioners they  made  no  mention  as  to  what 
caisus  was  to  govern. 

This  leaves  in  force  and  effect  section  415, 
Revised  Laws  of  1910,  and  sectlcm  3216,  Re- 
vised Laws  of  1910.  basing  the  salaries  of 
county  officials  and  deputies  on  the  federal 
ceDSUB  of  1910  and  each  ten  years  thereafter. 

The  later  oiactment  of  the  Legislature  of 
1913  In  fixing  the  salary  of  certain  county 
officers,  and  certain  deputies,  based  same  on 
the  last  federal  census. 

The  later  enactment  of  the  Legislature  of 
1915,  in  fixing  the  salaries  of  certain  county 
officers  and  of  certain  deputies,  based  upon 
tljie  last  federal  census,  or  any  federal  census 
thereafter  taken. 

The  later  enactment  of  the  Legislature  of 
1917,  In  fixing  the  salaries  of  certain  other 
county  officers  and  d^utlea  based  upon  the 
last  federal  census,  or  any  federal  coisus 
thereafter  taken. 

The  Legislature  did  not  repeal  any  of  said 
sections  of  the  statute  above  referred  to,  xm- 
less  It  can  be  said  they  were  repealed  by  im- 
plication, which  the  law  does  not  favor  un- 
less the  statutes  cannot  be  construed  together. 

[4]  The  words  "federal  census"  are  gener- 
ally accepted  to  mean  a  census  taken  by  and 
under  the  direction  and  supervision  of  the 
Census  Department  of  the  United  States 
Ciovemment  This  may  be  a  census  taken  of 
each  state  and  territory,  or  it  may  be  a  fed- 
eral census  taken  of  a  certain  state,  or  it  may 
include  a  federal  census  of  any  subdivision 
or  portion  of  any  states ;  so  long  as  it  Is  tak- 
en by  and  under  the  direction  of  and  supervi- 
sion of  the  Census  Department  of  the  United 
States,  and  approved  and  certified  to  by  them 
as  the  census  of  that  state  or  subdivision, 
the  same  becomes  the  federal  census. 

In  fixing  the  salaries  of  certain  officers  In 
1013,  1915,  and  1917,  the  dieferent  Legisla- 
tures did  not  attempt  to  repeal  section  3216, 
Revised  Laws  of  1910,  but  left  the  same  in 
force  and  effect.  It  can  be  readily  seen  that 
it  has  always  been  the  Intent  of  different 
Legislatures  since  statehood  that  the  salaries 
should  be  based  upon  the  federal  census,  and 
not  upon  a  census  taken  by  a  county  or  by 
the  state.  It  Is  also  true  that  the  Legislature 
intended  the  same  census  to  apply  to  all 


county  officers  of  that  county,  and  not  that 
OBb  county  (Acer's  salary  should  be  based 
upon  one  census,  and  another  upon  another, 
bnt  that  as  to  all  county  (riflcials  of  the  same 
connty  the  salaries  should  be  based  upon  the 
Same  federal  census. 

[3]  In  the  case  at  bar,  we  have  the  federal 
census  of  Okmulgee  county,  taken  in  the  year 
1910,  and  we  have  a  subsequent  federal  cen- 
sus taken  as  of  August  16,  1918.  Did  the 
Legislature  intend  that  certain  officers  of  the 
county  should  receive  their  salaries  based  up- 
on the  1910  federal  statute  and  others  based 
upon  a  subsequent  census?  We  do  not  think 
so.  But  if  we  construe  all  of  the  legislative 
enactments  together  and  give  force  and  effect 
to  each  of  them,  we  must  conclude  that  the 
Legislature  Intraded  that  the  salaries  of 
county  ofildals  should  first  be  based  upon  the 
federal  census  of  1910  and  each  ten  years 
thereafter,  unless  there  was  a  federal  census 
taken  of  said  state  or  of  any  counties  be- 
tween said  dates.  If  the  federal  government 
between  said  dates  should  take  a  federal  cen- 
sus of  each  county  in  the  state,  then  the  sal- 
aries would  be  based  up<m  that  federal  cen- 
sus, or  if  the  federal  govemm«it  would  take 
a  census  of  any  particular  county  and  certify 
to  the  same  as  the  census  of  said  county,  then 
that  census  would  be  taken  as  the  official  cen- 
sus of  that  county  in  fixing  the  salaries  of 
the  ouidals. 

We,  therefore,  hold  that  the  federal  census 
taken  August  15, 1918,  supersedes  the  federal 
census  of  1910  In  regard  to  fixing  the  salaries 
of  the  Okmulgee  county  officials,  and  ttiat 
the  salaries  shall  be  based  upon  the  fed^nl 
census  of  1918,  or  until  the  federal  census  of 
1920,  and  under  the  present  enactment  of 
laws  tbe  census  at  that  time  would  supersede 
the  federal  census  of  1918,  and  the  salaries 
would  be  based  upon  that  federal  census. 

As  to  whether  this  would  be  In  vlolatl<m  to 
the  Constitution,  prohibiting  an  Increase  of 
salary  during  the  term  of  office,  this  question 
has  been  settled  b;  this  court  in  the  case  of 
Board  of  County  Commissioners  of  Delaware 
Ctounty  v.  Williams,  38  Okl.  738, 135  Pac.  420. 
The  court  qieftking  through  Chief  Justice 
Hayes,  said: 

"So,  in  tbe  instant  case,  tbe  officer's  salary 
is  made  to  depend  upon  the  population  M  his 
county  at  biennial  periods;  and  the  fact  that 
tbe  census  at  one  of  the  periods,  occarring  aft^ 
er  his  term  began,  exceeds  the  population  as 
sbowQ  by  tbe  preceding  census,  and  thereby  op- 
erated to  give  the  officer  a  greater  compensation 
for  the  latter  period  of  his  term  than  for  the 
first  period,  does  not  coaatitute  a  chaoge  of 
salary  by  operation  of  any  law  enacted  during 
his  term,  but  is  a  difference  in  salary  resulting 
from  the  operation  of  a  statute  enacted  before 
his  term  b^an.  The  same  reasoning  and  con- 
clusion apply  to  tbe  amount  to  be  allowed  for 
clerk  hire." 

As  to  the  contention  that  since  the  taking 
of  said  federal  census  there  had  been  addi- 
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tlonal  UaiUtTj  added  to  said  county  -whrnixi 
tbe  populatlwi  was  Increased  1,000;  Hiia  In- 
owased  populatton  would  Jiave  no  force  and 
effect  upon  the  salaries,  but  the  strict  letter 
of  tlie  law  must  goveni,  and  the  federal  cen- 
sus as  shown  by  the  Census  Department  of 
the  United  States  would  be  the  census  that 
eontrolled,  and  the  salaries  should  be  based 
upon  that  population.  One  or  two  of  tbe 
count?  officers  would  be  affected  by  this  in- 
crease, but  as  to  the  majority  it  would  make 
no  difference. 

It  will  be  nnnecessary  to  render  separate 
and  distinct  opinions  in  each  case,  but  the 
Judgment  of  the  district  court  will  be  af- 
firmed in  so  far  as  the  salaries  of  the  county 
c-lttcers  are  concerned,  wherein  the  salaries  of 
the  same  were  based  upon  the  p<^ulatlon  of 
50,345  as  shown  by  the  last  federal  census  of 
Ojunulgee  county,  and  reversed  as  to  those 
officers  who  filed  claims  against  the  county 
upon  a  population  of  61,845,  and  r«nanded 
with  instructions  to  the  county  commlsslcm- 
ers  to  allow  the  salaries  based  upon  the  last 
federal  cmsus  showing  tbe  popolatitm  of  Ok- 
mulgee county  to  be  SO^SIS. 

OWEN,  RAINET,  HARRISON,  PITCH- 
rOBX>,  and  JOHNSON,  JJ,  concur. 


m  OU.  8S2) 

riBST  STATE  BANK  OP  INDIAHOHA  r. 

CABR.    (Nd.  8032.) 

(Suprone  Court  vt  Oldahoma.  April  24, 1919.) 

(BftUbua  by  Me  Court.) 

1.  JtlDOUBnT  ^»400(1,  SJ  —  Yaoation  vob 
FBAtm— Petition. 

In  a  proceeding  to  Tacate  a  judgment  for 
fraud  practiced  by  the  plaintltf  in  obtaining  it, 
the  petition  must  be  verified  by  affidavit,  must 
set  forth  the  judgment  complained  of,  and  also 
folly  state  the  facts  constituting  the  defense. 

2.  JcDOUENT  «a>460(6)  —  Vacation  on 
Ground  of  Pbaud— Pttition. 

A  petition  to  Tacate  a  Judgment  on  the 
ground  of  fraud,  which  aeta  up  only  a  general 
denial  by  way  of  defense  and  does  not  state  the 
facts  constitatiug  the  same,  ia  fatally  defective. 

3.  Attobnet  and  Client  ^s»101(1)— Poweb 
or  Attobnet  —  Sdbbbndeb  or  Client's 
Bights. 

An  attorney,  by  virtue  of  Us  retainer,  can 
do  anything  fairly  pertaining  to  tbe  prosecu- 
tion of  his  client's  cause  and  the  protection  of 
his  client's  interests  involved  In  tbe  action; 
but  he  cannot,  under  such  general  authority, 
surrender  or  compromise  away  bis  client's  sub- 
stantial rights. 

4.  Judokbnt  «s»896— Tbial  •s^M  —  In- 

BTBnCTION— NECESSITT  OP  GiVINO. 

In  an  action  by  the  judgment  debtor  against 
tbe  Judgment  creditor  to  recover  damages  for 


tbe  creffitOT's  faOore  to  acknowledge  satisfBeti<ai 

of  the  judgment,  it  is  a  competent  defense  for 
the  creditor  to  show  that  there  was  a  controver- 
sy between  the  parties  as  to  whether  tbe  Judg- 
ment bad  been  fully  paid ;  and  where  the  cred- 
itor, acting  in  good  faith,  refused  to  satisfy  tb« 
judgment,  and  there  is  evidence  tending  to  sup- 
port this  issue  of  defense,  it  was  the  duty  of 
the  court  to  give  an  instruction  correctly  stat* 
ing  the  law  applicable  to  such  issuer 

Error  from   District  Conrt;  Comandie 

County ;  Cham  Jones,  Judge. 

Action  by  L  El.  Carr  against  the  First 
State  Bank  of  Indlahoma.  Verdict  and  judg- 
ment  for  plaintiff,  motion  for  new  trial  over^ 
ruled,  and  defendant  brings  error.  Beraved 
in  part  and  affirmed  In  iwrt. 

B.  H.  Parmrater,  of  Lawton,  for  plaintiff 
in  error. 

J.  A.  I>lffendaffer  and  Johnson  &  Stevens, 
all  of  Lawton,  for  defendant  In  error. 

PITCHFORD,  J.  The  defendant  in  error 
commenced  this  action  against  tbe  plaintiff 
In  error  on  the  2Sth  day  of  August,  1913,  in 
the  district  court  of  Comanche  county,  OkL 
The  parties  will  be  designated  as  they  ap- 
peared in  the  court  below.  The  plaintiff  for 
his  cause  of  action  against  the  defendant  al- 
lied that  on  or  about  the  16th  day  of  Jan- 
uary, 1911,  he,  together  with  one  Bd  Carr, 
made,  executed,  and  delivered  to  the  defend- 
ant bank  their  promissory  note  in  writing  of 
that  date  for  the  sum  of  fl,000,  dae  six 
months  after  the  date  thereof;  that  there- 
after, on  the  1st  day  of  September,  1911,  the 
bank  filed  in  the  district  court  of  said  coud- 
ty  an  action  to  obtain  Judgment  on  said 
note;  that  on  tbe  29th  of  November  said 
cause  came  on  to  be  heard,  and  a  Judgment 
was  obtained  by  the  bank  against  the  plain- 
tiff and  tbe  satd  Ed  Carr,  the  Judgment  be- 
ing In  tbe  sum  of  (1,012.22,  together  with 
interest  thereon  from  tbe  30th  day  of  August, 
1911,  at  the  rate  of  10  per  cent  per  annum ; 
also  for  $100  attorney's  fee  and  costs  taxed 
at  $15.35;  that  judgment  was  entered  upon 
the  Judgment  docket  The  plaintiff  alleges 
that  that  part  of  the  Judgment  wherein  and 
whereby  the  bank  obtained  a  Judgment  for 
tbe  $100  as  attorney's  fee  was  obtained 
fraud  and  in  violation  of  the  express  agree- 
ment between  the  bank  througb  Its  attorney 
in  said  cause,  and  through  the  attorney  of 
the  plaintiff  and  the  said  Ed  Carr ;  that  tbe 
fraud  consisted  In  the  following:  That  after 
a  demurrer  had  been  filed  by  the  plainttffs 
to  the  petition  of  the  defendant  bank,  tbe 
attorney  for  the  bank  agreed  with  the  attor- 
ney for  the  plaintiff  herein  that  if  they  would 
not  press  the  demurrer  or  make  further  de- 
fense In  the  cause,  the  bank  would  not  ask 
for  nor  take  judgment  for  any  attorney's  fde 
in  said  cause ;  that  the  proposal  was  acc^t- 
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ed  on  Oie  condition  tiiat  ttme  woold  be  glrea  \  take  Judgment  tor  a  Iw  bdio  tlian  contained  la 
In  wblch  to  arrange  to  pay  tbe  Judgment ;  j  the  note? 

that,  relying  npon  said  agreement,-  the  de-     (3)  ^  ^  judgment  creditor  liable  in  damages 


morrer  was  overruled  and  no  answer  filed 
or  other  defense  made,  notwithstanding  they 
bad  a  defense  to  a  part  of  said  note,  and 
Judgment  was  permitted  to  be  taken;  that 
tbe  agreement  so  made  was  fully  compiled 
with  on  their  pkrt,  but  that,  notwithstand- 
ing Its  agreement  not  to  do  so,  the  bank  did 
inclnde  in  said  Judgment  against  Ed  E.  Carr 
and  I.  El  Carr  the  sum  of  flOO  attorney's 
fee;  that  thereafter,  and  on  or  about  the 
26th  day  of  December,  1911,  the  plaintiff  and 
said  Ed  Carr  paid  to  the  defendant  bank  tbe 
sum  of  $760,  to  be  applied  on  said  judgment; 
that  this  sum  was  credited  upon  the  Judg- 
ment docket  and  upon  said  judgment ;  that 
some  time  In  January,  1912,  tbe  balance  due 
on  the  Judgment  was  all  paid  except  the  $100 
attorney's  fee,  the  plaintiff  berein  contending 
that  tbe  balance  p^ld  was  in  full  satisfaction 
of  tSie  judgment,  and  demanding  that  the 
l>ank  satisfy  and  release  said  judgment,  and 
cause  satisfaction  and  release  thereof  to  ap- 
ttear  and  be  shown  upon  the  Judgment  dock- 
et; that  notwithstanding  the  full  payment  of 
said  judgment,  and  disregarding  plaintiCTs 
many  requests  that  it  do  so,  the  defendant 
bank  failed,  neglected,  and  rdfosed  to  re- 
lease and  satisfy  the  judgment  of  record,  or 
to -enter,  or  cause  to  be  entered  upon  the 
Judgment  docket  the  release  and  satisfaction 
ef  the  judgment,  or  to  In  any  way  give  credit 


to  the  judgment  debtor  for  failure  to  aatisfy 
where  there  lb  an  honest  coDtroversy  ae  to 
whether  or  not  the  Judgment  has  been  fully 
paid? 

[1,2]  The  defendant  filed  a  demurrer  to 
plaintitTs  petition,  assigning  as  one  of  tbe 
grounds  of  demurrer  that  tbe  petition  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant  Tbe  demur- 
rer was  overruled  pad  exceptions  saved.  The 
petition  sets  out  at  length  the  fraud  alleged 
to  have  been  practiced  by  the  defendant  in 
securing  the  judgment  against  the  plaintiff 
and  Ed  Carr;  that  Is,  that  the  attorney  for 
the  defendant  agreed  with  the  attorney  for 
the  plaintiff  that  If  the  plaintiff  would  with- 
draw the  demurrer  no  Judgment  would  be 
taken  for  attorney's  fee  and  this  agreement 
was  violated.  The  petition  further  states 
that  the  plaintiff  had  a  good  defense  to  a 
part  of  said  note,  but  falls  to  state  any 
facts  constituting  a  defense. 

Tbe  judgment  In  the  former  case  appears 
to  be  regular  upon  its  face.  No  proceedings 
had  been  instituted  in  the  trial  court,  so  far' 
as  the  record  discloses,  to  have  the  same  cor- 
rected prior  to  tbe  commencement  of  the  in- 
stant case.  Tbe  plaintiff  makes  no  claim 
I  that  he  had  paid  the  full  amount  of  tbe  judg- 
ment, or  that  payment  bad  been  tendered, 
but  states  he  paid  all  that  be  considered  due, 
or  cause  the  same  to  be  shown  on  the  Judg-  j  and  seeks  the  cancellation  or  correction  of 
anent  docket  the  amount  so  paid  <m  said  |  me  Judgment  to  the  extent  of  the  attorney's 
judgment,  excepting  the  said  sum  of  $790;  i  fee  on  account  of  tbe  agreement  of  the  attor- 
>t!hnt  by  reason  of  the  wrongful  acts  of  the  ■  neya.  This  being  an  action  seeking  the  can- 
^efeadant  bank  In  failing  to  satisfy  and  re- 1  cellatlou  of  tbe  Judgment  on  the  ground  of 
lease  tibe  Judgnlent,  or  to  give  credit  for  the  I  fraud  practiced  hy  the  defendant  In  the  trial 


«raOunt  80  paid  thereon,  it  Isy  and  has  been, 
tor  more  than  18  months,  made-  to  appear  by 
tbe  records  that  the  defendant  bank  has  a 
valid,  subsisting,  unpaid,  and  unsatisfied 
Judgment  against  the  plaintiffs  -for  more 
than  $400,  when  In  truth  and  la  fact  said 
Jndgment  has  be«i  vboUy  paid;  that  tbe 
plaintiff  was  damaged  thereby  in  tbe  mm  of 
$S.000.  . 

On  the  9th  day  of  Septemho'.  191R,  tbe 
cause  was  tried  to  a  Jniy,  which  resulted  In 
a  verdict  In  favor  of  the  plaintiff,  I.  B.  Carr. 
against  the  defendant  bank  fat  ttie  sum  of 
fSeo.  The  defendant  bank  filed  motion  for 
new  trial  in  dae  time,  which  was  overruled, 
and  defendant  appeals. 

The  assignments  of  error  are  very  nnmer- 
oQS.  It  Is  not  necessary  to  notice  each  as- 
sfgnment  We  will  consdder  only  such  as  we 
deem  necessary,  which  are  the  following: 

(1)  Does  the  petition  state  facts  sufficient  to 
entitle  the  plaintiff  to  the  relief  demanded? 

(2)  Has  an  attOPDey  retained  to  bring  an  ac- 
tion upon  a  promissory  note,  and  to  foreclose 
a  mortgage  securing  the  payment  of  tbe  same, 
aadiority  to  compromise  the  claim  by  agreeing  to 


court,  It  becomes  necessary  to  ascertain  the 
procedure  to  be  followed  In  such  cases.  Sec- 
tions 5267  and  S269,  R.  L.  1910,  glvjB  the  dis- 
trict court  power  to  vacate  or  modify  fts 
own  Judgments  or  orders  after  the  term  at 
.whldi  such  Judgment  or  order  was  miade. 
The  fourth  ground  tinder  this  section  for 
setting  aside  the  Judgment  Is  for  fraud  prac- 
ticed by  the  successful  party  in  obtaining' 
the  order  or  Judgment.  The  procedure  to 
vacate  or  modl^  the  Jndgment  or  order  on 
the  grounds  of  fraud  shall  be  by  a  petition 
verified  by  affidavit  setting  forth  the  judg-  - 
ment  or  order,  the  grounds  to  vacate  or 
modify  it,  and  the  defense  to  the  action  If 
tbe  party  applying  was  defendant.  On  such 
petlUon  a  summons  shall  Issue  and  be  serv- 
ed as  In  the  commencfflnent  of  an  action. 
Tbe  petition  must  also  set  forth  the  facts 
constituting  the  alleged  fraud,  and  must 
fully  state  tbe  facts  constituting  the  defense 
in  tbe  original  action. 

We  taave  .examined  the  petition  of  tbe 
plaintiff  and  find  that  the  same  was  not  ver- 
ified. WhUe  Oie  petition  sets  forth  the  facts 
constituting  the  alleged  fraud,  It  utterly 
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fails  to  state  the  facts  constituting  tlie  de- 
fense In  the  original  action,  the  statement 
b^g  only  that  there  was  a  defense  to  a 
part  of  the  note.  This  question  has  been 
formerly  adjudicated  by  this  court  in  the 
case  of  Thompson  et  al.  t.  Caddo  Co.  Bank, 
15  OkL  61S,  82  Pac.  927.  The  plaintiffs  there 
sought  to  bare  the  Judgment  vacated  by  a  | 
petition  in  many  respects  similar  to  the  pe- 
tition in  the  instant  case.  It  was  there  held 
that  proceedings  to  vacate  a  Judgment  on 
the  ground  of  fraud  must  be  by  petition  ver- 
ified by  affidavit,  setting  forth  the  Judgment 
BOQ^t  to  be  vacated,  the  grounds  tfamfor, 
and  the  defense  to  the  action  it  the  party 
applying  was  d^endant;  and,  further,  that 
a  motion  was  not  the  proper  method  by 
vbidi  to  mA  vacation  of  a  Judgment  alleg* 
ed  to  bare  been  obtained  by  fraud ;  that  the 
petition  must  be  verified,  and  must  fully 
state  the  facts  oonstltntlng  Qw  d^nse  to 
the  original  action;  and  that  a  petitton  to 
vacate  a  Judgment  w  the  ground  of  fraud, 
wbldi  sets  up  only  a  general  doiial  way 
of  defense  and  does  not  state  the  facts  con- 
Btitnting  the  same,  Is  fatally  defective.  To 
the  same  ^ect  see  Provins  v.  Lovi,  6  OkL 
-  94,  50  Poc.  81. 

We  find  the  Kansas  statute,  relating  to  the 
cancellation  of  Judgments  on  the  ground  of 
fraud,  Is  the  same  as  our  own.  Section  000, 
ClvU  Code  Kansas  (Gen.  SL  1015,  |  7601). 
prescribes: 

•That  proceedings  to  vacate  •  •  •  the 
judgment  shall  be  by  petition  verified  by  affida- 
vit, settiiig  forth  the  Judgmmt  or  order,  the 
gronnds  to  vacate  or  modify  it,  and  the  defense 
to  the  aetitm,  If  the  party  applying  was  defend- 
ant" 

In  the  case  of  Mulvaney  v.  Lovejoy,  37 
Kan.  805,  15  Pac.  181,  the  court  said: 

"In  a  proceediiMI  to  vacate  a  judgment  against 
a  defendant  for  fraud  practiced  by  the  plaintiff 
in  obtaining  it,  the  i>etition  must  set  forth  the 
Judgment  complained  of,  and  must  also  fully 
state  the  facts  constituting  the  defense.  Unless 
the  facts  stated  show  an  existing,  valid,  and 
moitorioua  dtteata,  the  petition  is  fatally  de- 
fKtlve." 

We  are  of  the  opinion  that  the  trial  court 
erred  In  overruling  the  demurrer. 

It  appears  from  the  record  that  no  specific 
objection  was  nrged  against  the  petition  for 
want  of  verification,  the  demurrer  being  gen- 
eral that  the  petition  failed  to  state  facts 
sufilclent  to  ccmstltute  a  cause  of  action 
against  defendant.  We  have  been  unable  to 
find  any  authorities  holding  that  the  petition 
Is  fatally  defective  unless  verified,  and  we 
ore  of  the  opinion  that  to  that  extent  the 
statute  ts  directory,  and  waived  by  falling 
to  call  the  court's  attention  thereto  by  proper 
motion,  but  is  mandatory  In  requiring  that 
the  grounds  omstltntlng  the  defense  must  be 
stated. 

[1, 4]  Plaintiff  does  not  <Sa3m  any  defense 


to  the  actton  wherein  the  Judgment  was  se- 
cured against  him,  Including  attorney's  fee, 
further  than  It  was  agreed  that  no  Judgment 
would  be  taken  for  the  attorney's  fee  in 
the  event  the  demurrer  would  not  be  pres»- 
ed.  There  Is  no  claim  made  that  the  amount 
called  for  by  the  note  sued  on,  Including  the 
I  attorney's  fee,  was  not  due  and  owing.  Prom 
the  evidence  of  the  attomegr  f6r  the  plaintiff. 
It  appears  there  was  no  defense  to  any  por- 
tlon  of  Uie  note.  The  attorney  tot  plaintiff, 
at  the  Ume  be  dalms  the  compromise  was 
made,  stated  that  his  client  did  not  desire  to 
defeat  any  port  of  the  note  or  tbe  Interest, 
but  did  not  feel  like  be  ought  to  be  called 
upon  to  pay  tbe  flOO  attom^s  fee;  that  be 
was.  not  making  any  fl|^t  on  the  note  at  all, 
but  did  not  think  his  client  ought  to  pay  ^ 
attorney's  fee;  that  the  note  was  only  a 
short  time  overdn&  There  is  nothing  In  the 
entire  evidence  Indicating  a  defense  to  the 
note.  Tbe  mere  fact  of  agreeing  that  a  de- 
murrer ml^t  be  overruled  and  no  tarOur 
steps  taken  to  delay  Judgment  On  the  note; 
In  ttw  absence  of  a  meritorious  defense  to 
the  subject-matter  ct  the  action,  would  be 
without  conslderatim  and  not  binding,  es- 
pecially in  view  of  the  &ct  that  it  is  claim- 
ed tills  agreement  was  made  with  the  attor^ 
ney  retained  to  bring  acthm  on  ttie  note- 
There  is  no  showing  that  tbe  Bttomer  bad 
been  authorised  to  agree  to  take  Judgmoit 
for  any  amount  less  than  that  called  for 
the  note.  Tte  authorities  are  almost  uni- 
form to  the  effect  that  an  attorney,  by  virtue 
of  his  retainer.  Is  authorized  to  do  all  things 
fairly  pertaining  to  the  prosecution  of  his 
client's  cause  and  the  protection  of  liis 
client's  Interests  Involved  In  the  action,  tntt 
by  mere  virtue  of  his  retainer,  without  ex- 
press authority,  is  not  authorized  to  bind 
hia  cU&at  by  a  compromise  of  a  pending 
suit  or  other  matter  Intrusted  to  his  care. 
Scott  V.  Moore,  62  Okl.  200,  152  Pac  62S; 
Turner  v.  Fleming,  37  OkL  75,  130  Pac  651, 
46  L.  R.  A.  (N.  S.)  266.  Ann.  Cas.  1915B,  831; 
Nels  Gibson  v.  Fred  Nelson,  lU  Minn.  18S, 
126  N.  W.  731,  31  L.  B.  .▲.  (N.  S.)  623,  187 
Am.  St  Rep.  549. 

We  fully  recognize  and  approve  the  role 
that  no  one  is  permitted  to  deny  the  authori- 
ty of  an  agent  or  attorney  to  act  in  his  be- 
half and  at  the  same  time  take  advantage  of 
the  fruits  secured  the  unauthorized  acts 
of  such  attorney  or  agent ;  but  In  tbe  case  at 
bar  there  is  nothing  In  the  record  showing 
that  the  defendant  has  ever  sought  to  enforce 
the  judgment,  or  that  an  execution  was  ever 
Issued.  It  appears  the  plaintiff  voluntarily 
paid  all  the  judgment  called  for  exc^t  the 
attorney's  fee.  The  plaintiff  has  never  con- 
tended he  did  not  owe  the  ratlre  amount 
expressed  In  the  Judgment  other  than  the  at- 
torney's fee. 

We  have  been  unable  to  find  any  statute 
in  CMUahoma  pmalizlng  a  Judgment  creditw 
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toT  failnre  to  setds^  a  Judgment  after  the 
same  has  been  paid.  We  have,  however,  a 
statute  providing  that  If  the  holder  of  any 
mortgage  on  real  estate  shall  neglect  or  re- 
fuse for  10  days  after  being  requested  by  the 
mortgagor,  bis  agent  or  attorney,  to  release 
an  da  mortgage,  such  holder  of  the  mortgage 
shall  forfeit  and  pay  to  the  mortgagor  1  per 
centum  of  the  principal  debt  per  diem  from 
and  after  the  expiration  of  such,  10  days,  to 
be  recovered  In  a  civil  action  in  any  court 
having  Jurisdiction  thereof;  but  such  re- 
quest must  be  in  writing,  and  describe  the 
mortgage  and  premises  with  reasonable  cer- 
tainty, and  be  accompanied  by  the  expenses 
of  filing  and  recording  such  release. 

There  are  a  number  of  cases  In  our  court 
holding  that  if  there  Is  a  dispute  or  a  con- 
troversy between  the  parties  as  to  the  amount 
due  on  the  mortgage,  and  it  Is  claimed  in 
good  faith  that  a  balance  Is  due,  no  liability 
for  damages  arises  for  follure  to  release. 
Smith  V.  Colson,  31  OkL  703,  123  Pac.  149. 
To  the  same  effect  see  Burrows  v.  Bangs,  34 
Mich.  304;  Parkhurst  v.  First  NaU.  Bank, 
53  Kan.  136,  35  Pac.  llld.  In  our  opinion, 
the  same  principle  applies  In  an  action  for 
damages  for  failure  to  satls^  and  release 
a  Judgment  In  the  case  at  bar  we  have  ex- 
amined tbe  evidence  and  fail  to  see  wherein 
there  was  any  disposition  on  the  part  of  the 
defendant  to  take  any  advantage  of  plaintiff 
by  reason  of  the  Judgment  the  plaintiff  Is 
seeking  to  have  canceled.  In  all  conversa- 
tions between  the  plaintiff  and  the  defendant 
there  was  no  claim  made  by  the  defendant 
for  the  attorney's  fee,  but,  on  the  contrary, 
the  defendant  was  of  the  opinion,  and  so 
stated,  that  the  attorney's  fee  belonged  to  the 
attorney  in  the  case,  and  the  refusal  on  the 
part  of  the  defendant  to  satisfy  the  Judgment 
was  not  because  the  fee  was  claimed  by  the 
defendant  but  because  the  defendant  did  not 
otmslder  itsdf  authorized  to  satisfy  the  at- 
torney's fee  wltbont  the  consent  of  the  at^ 
toruey. 

Tbe  record  discloses,  fnrttier,  that  ttw  de> 
fendant  i«reed  with  the  plaintiff  Out  the 
defendant  would  pay  as  mucb  as  9S5  of  the 
attorney's  fee  tn  order  to  have  the  matter 
■ettled.  In  00  Car  as  the  evidence  discloses, 
the  defendant  was  acting  tn  the  utmost  good 
ftltti,  and  we  do  not  believe,  under  the  fiicts 
as  dlsclbaed,  Qiat  the  law  ever  intended  to 
penalise  a  party  unless  greater  evidence  of 
fraud  was  shown  than  has  been  shown  in 
this  case.  Besides,  the  attorney  who  repre- 
sented the  defendant  in  the  court  wherein 
the  Judgment  was  obtained  against'  idalntlff, 
and  wherein  plaintiff  claims  the  agreonent 
was  not  to  take  Judgment  for  attorney's  fee, 
bad  no  authority  to  compromise  tbo  tAaim  of 
his  dient  by  making  the  agreement  stated 
by  the  plaintiff. 

The  trial  court  decreed  the  cancellation 
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and  satisfaction  of  the  Judgment  In  favor  of 
defendant  against  the  plaintiff.  No  bond 
was  given  superseding  this  portion  of  the 
decree.  The  only  bond  given  was  the  bond 
executed  by  the  defendant  superseding  the 
Judgment  for  the  $500  damages.  It  appears 
that  all  parties  are  agreed  that  the  judg- 
ment has  been  fully  satisfied  except  the  at- 
torney's fee.  It  further  appears  that  the  at- 
torney left  the  state  soon  after  securing  the 
Judgment;  that  he  has  never  demanded  or 
received  any  fees  In  the  matter;  and  it 
would  further  appear  that  the  defendant  Is 
and  has  been  willing  to  satisfy  the  Judgment 
in  80  far  as  the  bank  has  any  Interest  there- 
in,  and.  as  appears  from  the  evidence,  dis- 
claims any  interest  in  the  attorney's  fee. 

While  we  bold  that  the  peUtlon  falls  to 
state  facts  sufficient  to  entitle  plaintiff  to  the 
relief  he  seeks,  yet  as  the  defendant  does  not 
claim  any  Interest  In  the  attorney's  fee,  and 
has  failed  to  execute  a  bond  superseding  the 
Judgment  of  the  lower  court,  decreeing  the 
cancellation  of  the  Judgment,  we  ave  not  dis- 
posed to  disturb  the  Judgment  ni  the  trial 
court  canceling  the  Judgment. 

TbB  Judgmmt  of  the  trial  conrt  amrding 
damages  should,  therefore,  be  reversed,  bat 
that  part  cancding  the  former  Judgment 
should  be  afflnned»  and  It  Is  se  ordered. 

All  the  Justices  concur,  tfcept  HABDZ, 
who  concurs  in  the  conclusion. 


(72  Okl.  2K) 
MAHAR  T.  WARD.   (No.  8832.) 

(Soprsme  Court  of  Oklahoma.  April  24,  1019.) 

(Syttabiu  by  (A«  Oonrt.; 

AoTzoR  4s»0^Fbe)catdbk  Aonon. 

M.  and  W.  agreed  to  furnish  equal  sums  of 
mraey  and  purchase  a  tract  of  land,  dedgnated 
as  tract  No.  181  of  the  segregated  ooal  lands  of 
the  Choctaw  and  Ghidcasaw  Nations,  to  be  sold 
by  the  Department  of  the  Interior.  The  land 
was  to  be  purchased  in  the  name  of  W.  for 
the  Joint  use  and  benefit  of  H.  and  W.,  and  on 
demand  thereafter  W.  was  to  convey  to  M.  a 
half  interest  therein,  as  might  be  agreed  upon 
between  them.  M.  and  W.  furnished  equally, 
share  and  share  alike,  25  per  centum  of  the  pur- 
chase price,  and  aftmr  the  purdiase,  M.  and  W. 
divided  the  land  between  them,  M.  taking  the 
west  half  and  W.  the  east  half.  Certificate 
was  issued  to  W. ;  thereupon  M.  demanded  that 
W.  ezecate  to  bim  a  deed  for  the  west  half  of 
the  land  bo  purdiased.  Upon  refusal,  M.  in- 
stitated  action  for  specific  performance.  Held, 
the  actim  was  prematurely  brought,  the  title  to 
the  land  not  having  paeaed  to  W.  by  vlrtoe  of 
the  certificate  of  purchase,  and  W.  not  be- 
ing entiUed  to  the  patent  until  the  ccmdltlona 
and  terms  of  the  sale  were  fully  complied  wltli. 


>Ftir  otbar  eaam  aea  unw  toplq  and  KBY-NUUBBB  In  all  Kflr-Ntunbared  Dlseats  and  Ind«ZM 
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Error  from   District  Court;   Le  Flore 

County;  W.  H.  Brown.  Judge. 

Action  by  Charles  H.  Mahar  against  A.  A. 
Ward.  Demurrer  to  petition  sustained,  and 
from  a  Judgment  dismissing  tbe  petition  and 
glTing  the  defendant  judgment  for  costs, 
plaintiff  brings  error.  Affirmed. 

J.  W.  Hale  and  T.  H.  Du  Bols,  both  of 
Poteau,  for  plaintiff  In  error. 

Fleming  &  Neelj,  of  Splro,  for  defendant  In 
error. 


PITCHFORD,  J.  Charles  H.  Mahar,  the 
plaintiff  in  error,  was  plaintiff  In  the  court 
below,  and  defendant  in  error,  A.  A,  Ward, 
was  defendant  The  plaintiff,  on  the  19th  of 
March,  1915,  filed  his  petition  In  the  district 
court  of  Le  Flore  county,  seeking  the  specific 
performance  of  an  oral  contract,  which  it 
was  claimed  had  been  entered  into  by  the 
parties  on  the  16th  of  November,  1914, 
whereby  it  was  agreed  that  each  would  fur- 
nish and  contribute  equal  sums  of  money  and 
purchase  a  tract  of  land  known  and  desig- 
nated by  Oie  Department  of  the  Interior  of  the 
United  States,  under  whose  supervision  the 
same  was  to  be  Kdd  as  tract  No.  131  of  the 
segregated  coal  lands  of  the  Choctaw  and 
Qrtcfcasaw  Nations,  ccmdstlng  at  80  acres  of 
land.  lying  and  bidng  situated  In  Le  Flore 
county.  OIeL,  and  to  be  thereafter  sold  at 
public  auction  by  said  Dqurtm^t  of  the  In- 
terior. It  was  further  agreed  between  the 
parties  that  each  party  diould  and  would 
contribute  an  equal  amount  of  the  purchase 
price  of  said  lands,  and  that  the  same  was  to 
be  purchased  In  the  name  of  the  defendant. 
A.  A.  Ward,  for  the  joint  use  and  benefit  of 
the  said  plaintiff  and  defendant,  and  that  the 
defendant  would  on  demand  thereafter  con- 
vey to  the  plaintiff  a  one-balf  Interest  there- 
in, as  might  be  agreed  upon  between  them. 
Pnrsuant  to  said  agreement  and  in  accord- 
ance with  its  terms,  tbe  plaintiff  and  defend- 
ant attended  the  sale,  and  the  defendant  be- 
came the  purchaser  of  said  tract,  the  plain- 
tiff and  the  defendant  furnishing  equally, 
share  and  share  alike,  25  per  centum  of  the 
purchase  price  thereof.  Thereafter  the 
plaintiff  and  defendant  went  upon  the  said 
tract  of  land,  and  by  agreement  partitioned 
and  divided  the  same,  the  plaintiff  taking 
Uie  west  half  and  the  defendant  the  east 
half.  Thereafter  the  Secretary  of  tbe  Interior 
Issued  a  certificate  at  pordiase  to  tbe  defend- 
ant. 

nalntlff  alleges  ttiat  be  bas  made  demand 
npon  the  defendant  for  tbe  execution  and 
dellTery  to  blm  of  the  deed  conveying  to  blm 
tbe  portion  of  said  real  estate  aforesaid 
partitioned  and  taken  possession  of  tv  him. 
The  defendant  demurred  to  tbe  petition,  tbe 
grounds  for  demurrer  being:  First,  that  the 
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court  bad  no  Juriadlctloa  of  tbe  subject-inat> 
ter  In  controrersy  betweeo  tbe  parties;  and, 
second,  Oiat  tbe  petltloa  felled  to  state  fftcts 
snffldent  to  constltat»  a  cause  of  actbm 
against  the  defendant  The  court  sustained 
tbe  demurrer.  Tbe  plaintiff  declined  to  idead 
furtbw,  and  dected  to  stand  on  bis  demurrer, 
whereupon  the  court  rendered  Judgment  dis- 
missing the  plaintiff's  petltloi^  and  gave  the 
defendant  Judgment  for  costs,  whereupon 
plslntlff  appealed  to  this  court 

The  sole  question  raised  by  plaintiff  la 
error  is  that  the  trial  court  erred  In  sustain- 
ing the  demurrer  to  the  petition.  The  con- 
tention of  the  plaintiff  Is  that  he  and  the  de- 
fendant agreed  to  buy  a  certain  tract  of  land 
belont^ng  to  the  Choctaw  Tribe  of  Indians, 
which  was  to  be  sold  under  the  supervision 
of  the  Secretary  of  the  Interior.  This  agree- 
ment was  entered  Into,  It  appears,  on  tbe 
16th  day  of  November,  1914,  evidently  the 
same  date  as  the  sale,  as  It  Is  alleged  that 
tbe  plaintiff  and  defendant  entered  upon  the 
lands  80  purchased  on  the  17th,  the  day 
thereafter,  and  proceeded  to  divide  the  same; 
the  plaintiff  taking  the  west  half  and  tbe 
defendant  tbe  east  bait  We  are  not  Inform- 
ed as  -to  tbe  rules,  relations,  end  terms 
prescribed  by  the  Secretary  of  tbe  Interior 
covering  the  sate.  However,  we  are  Justified 
In  tbe  conclusion  that  fbe  purchase  price  was 
to  be  paid  In  Installments,  the  petition  con- 
taining tbe  statement  that,  In  accordance 
with  tbe  terms  and  oonditlons  under  whldi 
said  land  was  sold,  the  plaintiff  and  defmd- 
ant  ftimlshed  equally,  share  and  share  allk^ 
25  per  centum  of  the  price  thereof. 

As  We  have  seen,  this  action  was  com- 
menced In  the  trial  court  on  the  19th  day  of 
March,  1914,  four  months  after  the  sale.  It 
has  not  been  made  to  appear  that  any  ad- 
ditional payments  have  been  made.  So  far 
as  we  are  able  to  ascertain,  the  25  per  cent- 
um, being  the  first  payment,  la  all  that  has 
been  paid.  The  certificate  of  purchase,  hav- 
ing been  issued  to  the  defendant  by  the  Sec- 
retary of  the  Interior,  did  not  have  the 
effect  of  vesting  title  In  the  defendant  The 
certificate  only  had  the  effect  of  acknowl- 
edging the  receipt  of  the  first  payment  and 
In  effect  acknowledging  the  prior  right  of 
the  defoidant  to  a  patent  to  tbe  land  par- 
chased  when  and  after  the  deferred  payments 
had  been  completed  under  the  r^ulatlcms, 
conditions,  and  terms  prescribed  for  tbe  sale. 
The  patent  could  not  be  earned,  nor  would 
tbe  defendant  be  oitltled  tbweto  until  all 
these  conditions  had  been  fully  performed. 
This  bdng  true,  then  at  tbe  instltutloo  of 
the  action,  neither  tbe  equitable  nor  legal 
title  to  tbe  land  purchased  was  vested  in  tbe 
defttidant  He  bad  an  Indioate  right,  capa- 
ble of  being  enlarged  into  a  complete  title 
upon  a  oompUance  wltb  tbe  terms  of  tbe 
sale. 
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The  plaintiff  la  seeking  a  decree  requiring 
tbe  defendant  to  execute  to  him  a  deed  for 
one-half  of  tbe  land,  when  It  appears  that 
he  has  only  contributed  one-tialf  of  the  25 
per  centum  paymott  He  fails  to  make  anj 
offer  to  do  equity  by  tendering  into  court 
one-half  of  the  purchase  price,  and  fails  to 
allege  that  be  had  tendered  thla  amount  to 
the  defendant  If  the  defendant,  under  tbe 
drcnmstancee,  should  be  required  to  execute 
tbe  deed,  then  the  plaintiff  would  tiare  a  deed 
tor  one-half  of  tbe  land  when  he  liad  only 
paid  therefor  one-fourth  of  the  purchase 
price.  Tbe  action  of  the  plalntltT  is  [H«ma^ 
tare.  In  Ward,  Adm'r,  t.  Ward  et  at.  decid- 
ed Jannary  8. 1018,  S  OU.  App.  Ct  Bep.  UO,i 
tlic  court  said: 

"An  action  will  not  He  to  establish  a  result- 
ing  truAt  io  unallotted  lands  of  tlie  Cboctav 
and  Chickasaw  Nations,  sold  at  public  sale, 
prior  to  tbe  full  payment  of  the  pnrchase  price 
and  the,  issuance  and  dellTery  of  pat«at  there- 
for." 

To  tbe  same  effect  see  Henry  B.  Bock- 
finger  V.  John  Foster  et  al,  10  OkL  488,  62 
Pac  799:  also  Prince  t.  Gosnell,  19  OkL 
176,  92  Pac.  164. 

Suppose  the  court  should  grant  the  decree, 
what  description  of  deed  would  defendant  be 
ordered  to  execute?  It  certainly  could  not  be 
one  warranting  the  title,  for,  as  we  have 
seen,  tbe  title  Is  not  In  tbe  defendant.  The 
best  tbe  oourt  could  would  be  to  require 
the  defendant  to  execute  a  conditional  deed 
to  become  effectire  when  tbe  patent  had  Is- 
sued, or  been  earned,  and  upon  tbe  plain- 
tiff's paying  one-half  of  the  purchase  price, 
but  this  would  be  futile  If  granted,  aa  the 
decree  could  he  defeated  by  the  defendant's 
falling  to  make  the  additional  pajments. 
The  court  would  be  without  authority  to 
force  the  Secretary  of  the  Interior  to  recog- 
nize any  rights  decreed  to  tbe  plaintiff  un- 
der these  conditions.  As  we  understand  tbe 
rule,  the  court  will  not  make  a  decree  when 
tbe  defendant  could,  by  bis  acts,  put  an  end 
to  it  or  render  tbe  decree  nugatory.  Knox 
T.  Spratt,  19  Fla.  817 ;  Delta  t.  Stephenson. 
61  Or.  S90,  96  Pac.  808. 

Tbe  judgm«it  Is  affirmed. 

All  the  Justices  ocmcur. 


(73  OU.  2S2> 
MAGNOLIA  PKTROLEUM  CO.  et  al.  T. 
SAYLOR.    (No.  9279.) 

(Supreme  Court  of  Oklahoma.   April  29,  1919.) 

(Syllalmt  hp  the  Court) 

i,  EsTOPFEi.  «S3972— Act  of  Third  Pabtt— 
Loss  AS  Between  Two  Inkocemt  Pabties. 
When  one  of  two  innocent  persons  must 
suffer  by  the  acts  of  a  third,  the  one  who  on- 
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ablcs  tiie  third  person  to  oceaslcm  Qie  km  most 
suBtaio  it,  and  what  one  induces  another  to 
regard  aa  true  la  tbe  truth  between  them  If 
the  other  has  been  misled  thereby. 

2.  Minss  AND  MiNKBAU  «=>tS8,  78(2)— On, 
AND  Ga8  Lease— Considebation-^dtuai^ 
rrr— TxBMiNATioN  bt  Lessob. 
S.  executed  an  oil  and  gas  lease  coverlnK 
certain  lands  la  Lincoln  connty,  Okl.,  to  H.  for 
tbe  term  of  five  years,  for  a  cash  ccmsideration 
of  $240.  The  lessee  agreed  to  pay  to  lessor 
one-eighth  of  tbe  oil  produced,  and  to  pay  a 
stipulated  sum  per  annum  for  each  gas  well ; 
and,  further,  to  complete  a  wdl  on  said  premis- 
es within  12  months  from  the  date  of  the  lease, 
or  pay  $240  quarterly  in  advance  for  each  year 
such  e<»npletion  was  delayed.  The  lease  cob-- 
tained  a  further  provision  that  upon  the  pay- 
ment of  $1  at  any  time  to  the  lessor,  the  les- 
see should  have  the  right  to  surrender  the  lease 
for  cancellation.  In  an  action  brought  by-  the 
lessor  to  cancel  the  tease  for  the  reason  that 
the  same  was  unilateral  and  void,  held,  that  the 
cash  bonus  paid  supports  each  and  all  the  cove< 
nants  of  the  lease;  that  the  agreement  Is  not 
void  for  want  of  inutnaH^;  that  although  no 
well  had  been  commenced  on  tbe  premiaes*  the 
lessor  had  sot  the  option  to  refuse  timely  ten- 
der of  payments  and  terminate  the  lease. 

(Additional  SyHahut  bv  Editorial  Btaff.)  , 

8.  Altebation  or  iNsramfENTS  «soie— Oil 
Lease— Effect— Statute. 
Under  Bev.  Laws  1910.  SS  990,  901,  tbe  dt- 
struetlbn,  alteration,  or  any  change  in  a  dupli- 
cate dl  and  gaa  lease  in  ^e  possesion  of  the 
lessee  should  not  affect  the  ri^its  of  the  lessor. 

4.  Estoppel  •s372— On.  and  Qas  Lease- 
Cancellation. 
Where  original  lessee  in  an  oil  and  gas 
lease  made  an  alteration  without  authority  of 
lessor,  the  lessor  could  not  close  her  eyes  and 
fail  to  examine  tbe  duplicate  in  her  possession 
for  more  than  one  year;  especially  where  her 
attention  bad  been  specifically  called  to  altered 
roital  amount  and  she  receipted  for  rent  from 
an  innocent  assignee,  she  would  be  estopped 
from  claiming  right  to  have  lease  canceled.  . 


Brror  tttm  District  Court,  Lincoln  Ooan* 
ty ;  Chas.  B.  Wilson,  Jr..  Judge. 

Action  by  Lucy  8.  Saylor  against  tbe 
Magnolia  Petroleum  Company,  a  joint-stock 
association,  and  the  Corslcana  Petroleum 
Company.  Judgment  for  plaintiff  and  de- 
fendants bring  error.  Berersed  and  rmand- 
ed,  wltb  directions  to  enter  Judgment  for 
defendants  on  condition. 

Geo.  C.  Greer  and  W.  H.  Francis,  both  of 
Dallas,  Tex..  B.  B.  Blnkeney  and  J.  H.  Max- 
ey,  both  of  Tulsa,  and  W.  H.  Harris,  <A 
Chandler,  for  plaintiffs  In  error. 

Thos.  0.  Andrews,  of  Chandler,  fbr  de- 
fendnnt  In  error. 


AssFor  oUmt  cmws  hs  sams  tapio  and  KBT-NUMBBR  Io  aU  K«y-Namber«d  DIswts  and  Indsxia 
*For  eorreetsd  sphdan,  sea  182  Pac  fflBL 
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PITCHFORD,  J.  On  the  2&tb  day  of  AprU, 
1917.  the  defendant  In  error  commenced  this 
action  In  the  district  court  of  Lincoln  coun- 
ty, Okl.,  against  plaintiffs  In  error,  seeking 
the  cancellatlfHi  of  a  certain  oil  and  gas  min- 
ing lease.  For  coDvenlence  the  parties  will 
be  designated  as  they  appeared  in  the  court 
below.  The  plaintiff  alleges  that  she  is  an 
old  lady  and  unused  to  business  ways  and 
dealings,  and  having  no  experience  in  the 
leasing  of  lands  for  oil  and  gas  mining  pur- 
poses, and  knowing  nothing  of  the  manner 
in  whlcb  the  said  business  Is  transacted  and 
carried  on;  that  the  defendants  are  each 
corporations ;  that  on  or  about  the  25th  day 
of  November,  1914,  the  plaintiff  made,  exe- 
cuted, and  delivered  to  W.  S.  Hlllyer  a  cer- 
tain oil  and  gas  mining  lease  covering  cot- 
tain  lands  situate  and  being  In  Uncoln  coun- 
ty, Okl.  The  lease  was  to  run  for  5  years, 
the  conslderatton  being  $240,  paid  at  the  exe- 
cution of  the  lease,  and  for  the  further  con- 
sideration of  the  development  of  said  tract 
of  land  for  the  production  of  oil  and  gas 
thereon  and  the  payment  of  a  portion  there- 
of, to  wit  one-eigbtb  of  the  oU  and  certain 
cash  payments  for  gas  to  the  plaintiff.  The 
lease  provided,  further,  that  the  said  Hlllyer, 
the  lesw^  his  heirs  and  assigns,  would  drill 
a  wen  dta  the  land  so  leased  oommeDcing 
within  12  months  from  the  date  thereof,  or 
thereaftar  pay  to  the  plalnUfl  annually  the 
mm  of  |240,  parable  quarterly  In  advance  un- 
til said  well  was  commenced ;  and  It  was  fur- 
tlisr  provided  that  the  said  HUlyw,  bis  betrs, 
Bucoes8ora»  or  assigns,  should  have  the  right 
at  any  tlm^  upon  the  payment  of  fl  to  the 
leaser,  her  heirs  or  assigns,  to  surrender  said 
lease  for  cancellation,  after  which  the  pay- 
ments and  liabilities  thereafter  to  accrue 
under  and  by  virtue  of  its  terms  should  cease 
and  determine.  The  said  lease  was  executed 
In  duplicate.  The  plaintiff  at  the  time  of 
the  execution  thereof  resided  In  the  state  of 
Oallfomla.  at  which  place  the  same  was  du- 
ly CTecuted  by  her,  she  keeping  one  dupli- 
cate original  snd  sending  the  other  to  her 
agent  at  Stroud,  Okl.,  by  whom  it  was  deliv- 
ered to  the  lessee,  W.  S.  Hlllyer.  The  plain- 
tiff alleges  that  the  duplicate  delivered  to 
the  lessee  has  been,  without  bet  consent,  al- 
.twed  In  the  following  clause:  . 

"Hie  party  of  the  second  part  agrees  to  com- 
mence a  well  on  laid  premises  within  twelve 
months  txom  the  date  hereof,  or  thereafter -to 
pay  the  first  party  a  yearly  rental  of  9240, 
payable  quarterly  in  advance  until  said  well 
is  conmiaiced" 

—by  substituting  the  sum  (160,  payable 
quarterly  In  advance  until  said  well  was 
commenced.  Plaintiff  alleges  that  she  did 
not  at  any  time  give  any  one  authority  to 
make  any  changes  In  the  lease,  and  that  by 
reason  of  the  change  so  made  the  lease  has 
been  destroyed,  and  that  the  same  la  void 


and  of  no  ettect,  and  la  a  cloud  upon  the  tlite 
of  tfals  plaintiff  to  the  lands  described  In  tike 
lease; 

The  defendants  claim  that  they  aoguired 
the  lease  in  good  faith,  and  for  value,  and  In 
the  ordinary  course  of  business,  and  with- 
out notice  or  knowledge  of  any  defect  or 
alteration  therein  or  defense  thereto,  and 
that  they  became  each  an  Innocent  pnrchasw 
and  holder  thereof ;  and,  further,  that  1^  in 
fact,  there  was  sny  alteration  in  the  lease, 
or  in  the  duplicate  original  thereof  In  their 
possession  each  alteration  was  made  prior 
to  the  time  yrhea  the  said  lease  was  so  as- 
signed and  transferred  to  them,  and  with- 
out notice  ti^  or  knowledge  of,  either  of  ttie 
defendants.  The  interest  in  the  lease  ac- 
quired by  the  Corsicana  Petroleum  Company 
was  assigned,  prior  to  the  commencement  of 
this  action,  to  the  Magnolia  Petroleum  Com- 
pany, and  all  interest  In  the  lease  ia  now 
lodged  In  the  Magnolia  Petroleum  Onnpany. 

The  i^aindff  se^  to  have  the  lease  canod' 
ed  on  two  grounds: 

First  That  the  lessee  had  made  the  altera- 
tion above  mentioned  without  her  authority 
or  consent;  that  the  alterati«i  was  material, 
and  thwefore  the  lease  was  void ;  that  instead 

of  paying  the  $60  per  qosrter,  being  the  amount 
specified  in  the  duplicate  retained  by  the  plain- 
tiff, the  defendants  only  paid  $40,  which  last 
sum  was  received  by  the  plaintiS  through  her 
ignorance  and  inexperience,  and  through  her 
being  uDaccustomed  to  business  affairs,  etc 

Second.  That  under  the  terms  and  proviaiims, 
the  lease  was  nudum  pactom  and  void  as  against 
the  plaintiff. 

The  trial  court  tailed  to  make  any  find- 
ings of  fact  Tbeie  seema  to  have  been  no 
request  by  either  dde  for  radi  flndlngs,  the 

Judgment  rendered  being  general  in  Its  terms 
and  not  indicating  upon  which  ground  the 
court  decided.  Whether  the  Judgment  of 
the  trial  court  was  upon  the  alleged  altera- 
tion or  the  surroider  dause,  or  whether  it 
was  On  both,  we  have  no  way  of  ascertain- 
ing. We  are  therefore  confronted  at  the 
threshold  with  the  two  proposltltms,  and  the 
only  two  which  we  deem  necessary  to  con- 
sider for  a  proper  determination  of  the  ap- 
peal: 

First.  Did  the  court  err  In  rendering  judg- 
ment for  the  plaintiff  on  the  ground  that  the 
lease  was  subject  to  cancellation  for  material 
alteration? 

Second.  Did  the  court  err  In  hfJding  that  the 
plaintiff  was  entitled  to  the  cancellation  of  the 
lease  under  the  surrender  clause  thereof? 

We  have  seen  that  the  lease  waa  ezecoted 
on  the  25th  of  November,  1914,  the  lessee 
agreeing  to  comm^ce  a  well  within  12 
months  from  the  date  thereat,  or  thereafter 
to  pay  $240  yearly  rental  In  advance,  paya- 
ble quarterly.  The  lease  provided,  further, 
that  all  paymoits  should  be  made  directly  to 
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the  lessor,  or  deposited  to  ber  credit  In  the 
First  Katlonal  Bank  of  Stroud,  Obi.  On  the 
execution  of  the  lease,  there  was  paid  to  the 
plaintUr  $240  cash.  The  lessee  reserved  the 
rl^t  at  any  time  on  payment  of  $1  to  the 
lessor  to  surrender  the  lease  for  cancellation. 
We  deem  It  unnecessary  to  set  out  the  lease 
In  full,  the  same  being  the  usual  "or"  gas 
and  oil  lease.  On  the  13th  day  of  February, 
1915,  W.  S.  HUlyer,  the  original  lessee,  wrote 
to  the  plaiDtlff  the  foltowlng  letter: 

"Mlas  I/ucy  Saylor,  No.  229  E.  San  Salvador 
St,  San  Jose,  Cal.— Dear  Miss  Saylor :  Beg  to 
■ay  I  am  the  par^  that  wrote  up  your  lease 
from  Mr.  Sdinbel  some  tfane  ba<±.  I  turned 
this  to  my  pe<H>Ie  and  we  haTe  certainly  had 
a  time  with  the  abstract  I  bought  the  abstract 
personally  and  paid  for  it,  and  upon  examina- 
tion, tiie  attorney  finds  that  in  1902,  Thos.  P. 
Gaakin  made  a  deed  to  R.  O.  Daoiela  to  your 
place.  Now  Mr.  Gafikios  owned  the  northeast 
quarter  and  you  own  the  northwest  quarter, 
and  in  making  out  the  deed,  he  made  a  mistake 
and  described  your  quarter.  R.  O.  Daniels  is 
a  n^ro  and  has  fled  this  country  some  years 
mgo,  and  we  are  trying  to  locate  Um  so  as  to 
get  a  qnltelalm  deed  from  him  to  you.  We  have 
looated  blm  sMnewhere  in  Oanada  and  expect 
retums  within  the  next  ten  days  or  two  weeks. 

"Nov,  after  all  this  work,  while  I  was  in 
Tolsa  the  other  day,  we  went  over  to  the  bank 
to  look  at  your  lease,  and  to  our  surprise  it 
reads  $240  and  cash,  which  Is  all  right,  but  $1.60 
rentals.  Now,  there  is  no  place  in  this  country 
rating  tor  (LSO  rentala,  and  my  people  ab- 
solutely refuse  to  take  the  lease  except  for  $1 
raitab.  With  your  cash  bonus  of  $240  and  $1 
rentals,  you  are  getting  a  Mg  price.  I  am  writ- 
ing this  hoping  you  will  give  me  authority  to 
change  the  rentals  from  $1.50  to  $1.00.  Should 
you  not  accept  this  rental,  I  hope  you  will  see 
St  to  reimburse  me  (or  the  abstract  which  I  will 
■end  to  yon  and  the  expenses  I  have  been  out, 

"Thanking  yon  for  an  early  reply, 
"TonzB  tnily.  W.  S.  Hillyer." 

The  plaintiff  says  she  received  the  fore- 
gtdng  letter,  and  had  her  attorney  answer  It. 
HoweTer,  it  does  not  appear  from  the  evi- 
dence that  the  attorney  did  in  fact  answer 
the  letter,  and,  if  he  did,  there  is  nothing  to 
show  that  W.  S.  HtUyer  recelred  the  an- 
swer; but,  be  this  as  It  may,  we  And  on  or 
about  January  80,  1916,  Hillyer  assigned 
the  lease  to  one  D.  G.  Satterlee,  and  on  the 
12th  day  of  February,  1915,  Satterlee,  for  a 
Talnable  consideration,  assigned  the  lease  to 
the  Gondcana  Petroleum  Co.  At  the  time 
the  lease  was  assigned  to  the  last-named 
cunpany.  It  had  been  recorded,  and  on  the 
2d  day  of  March,  1915,  the  Corslcana  Pe- 
troleum Company  had  the  lease,  together 
with  the  asslgmnents,  recorded  In  the  of- 
fice the  county  derk  of  Lincoln  coanly. 
On  0te  20th  day  of  October,  lOie,  the  Oor- 
slcana  Petroleum  Company  sent  to  the  plain- 
tiff 140  for  the  first  quarter,  exteulli«  the 
lease  ftom  NOTerober  26,  1916,  to  Febmary 
1916.  The  plaintiff  aidoiowledged  receipt 


of  the  above  sum  In  the  following  letter  in- 
<dosinK  receipt: 

"Mono,  OaL   Oct  28,  1916. 

"Mr.  W.  L.  Neal,  Dear  Sir:  Touts  of  Oct 
20th  and  money  teceived.  Inclosed  find  receipt 
dated  and  signed.  Am  sorry  there  is  a  delay 
on  account  of  the  change  in  my  residence.  I 
shall  be  very  unsettled  next  year,  but  will  try 
and  inform  you  whenever  I  make  a  change  in 
add.  I  expect  to  be  here  until  late  spring. 
"Reap.  Mra.  Lucy  S.  Saylor. 

"Add.  Morro,  San  Luis  Obispo  Co.,  GaL" 

Receipt 

"No.  aOOS  K118.  $4a  Being  rental  from 
Not.  25,  1915  to  Feb.  25,  1916. 

"Recdved  Oct  28,  A.  D.  1915,  of  the  Conl- 
cana  Petndenm  Co.  forty  and  noAOO  In  fnll 
(or  rent  for  continuing  from  Nor.  26.  1915,  to 
Feb.  26,  1916,  a  certain  lease  (or  oil  and  gas 
purposes  made  by  Lacy  S.  Saylor  of  160  acres 
sitaated  In  Uncoln  county,  state  of  Oklahoma, 
bearing  date  Nov.  25,  A.  D.  1914  and  recorded 
in  records  ct  Unccdn  county.  In  Book  17,  at 
p.  267.  [Signed]  Lacy  Saylw." 

Thereafter  the  Corslcana  Petroleum  Com- 
pany transferred  the  lease  to  the  Magnolia 
Petroleum  Company,  and  on  the  Slst  day  of 
January,  1916,  the  Magnolia  Fetrolemn  Com- 
pany sent  the  plaintiff  $40,  continuing  the 
lease  from  February  26  to  Mey  26, 1816,  erl- 
doiced  by  the  following  letter  and  receipt: 

"San  Jose,  Jan.  81,  1916. 

"Magnolia  Petroleum  Co.,  Yours  of  Jan.  20 
was  duly  forwarded  to  me  from  Morro,  San  Luis 
Obispo  Co.  I  shall  be  in  Morro  again  after 
next  wed  until  June  1,  1916,  whoi  next  pay- 
ment comes  due. 

"Yours  reqMctfttUy,     Mrs.  Lucy  Saylra.'* 

Receipt 

"No.  2008  $40  A3e6.   Behtg  rental  (Com  Fsbw 

25, 1916  to  May  2S.  1916. 

"Received  ,  A.  D.  19—.  of  the  Magnolia 

Petroleum  Co.  $40.00  in  full  for  rent  for  con- 
tinuing from  Feb.  26,  1916.  to  May  25.  1916,  a 
certain  lease  for  oil  and  gas  purposes,  made  by 
Lucy  S.  Saylor,  of  160  acres  rituated  in  Lincoln 
county,  state  of  Oklahoma,  bearing  date  Nor. 
26,  1914,  and  recorded  in  records  of  Lincoln 
county,  on  Book  17.  at  p.  267. 

"[Signed]  Lucy  S.  Saylor." 

On  the  7th  of  April,  1916,  the  plaintiff  then 
bding  tn  Stroud,  OkL,  wrote  the  Magnolia 
Petroleum  Company  to  the  ^ect  that  she 
was  making  a  change  In  her  residence,  and 
requested  that  the  next  payment  be  s«it  to 
her  at  ber  then  place  of  residence.  On  the 
20th  of  April,  the  Magnolia  Petroleum  C(»n- 
pany  deposited  to  the  plaintiff's  credit  $40 
In  the  First  National  Bank  at  Strood.  The 
plalntUF  was  notified  of  this  d^MMlt  by  tbe 
defNidant  on  ttie  same  day.  Tbe  bank  exe- 
cnted  to  the  def^idant  a  receipt  acknowl- 
edging the  $40  and  extending  the  lease  from 
May  W  to  Aognst  %  1916.  Upon  rece^  oC 
the  letter  from  the  defendant  notifying  ha 
of  the  above  deposit,  the  plaintiff  dellTered 
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tte  tetter  to  her  attorney  at  Stroud.  The 
attorney  tben  wrote  the  defendant  that  be 
bad  examined  the  records  at  Stroud,  and 
fonnd  that  the  lease  as  recorded  provided  for 
$160  rental,  but  that  the  lease  had  been  al- 
teredt  and  tbe  rental  provided  for  In  the 
lease  originally  was  $240.  Tbe  letter  further 
stated  that  suit  for  cancellation  bad,  on  that 
date,  been  aied.  On  Blay  17,  1916,  the  de- 
fendant wrote  to  tbe  plaintiff,  wbo  was  tben 
at  NaplevUle,  111.,  tbe  following: 

"Deer  Madam:  We  have  gone  into  the  matter 
of  tbe  oil  lease  which  we  hold  on  your  land  in 
Lincola  county  quite  tiioroughly  on  our  own 
investigation,  and  by  conference  with  your  at- 
torney. We  believe  that  you  and  your  attorney 
are  satisfied  that  whatever  faults  or  misdeeds 
may  have  been  committed  in  the  transaction  are 
not  chargeable  to  us,  and  if  alteration  was  made 
in  the  lease  after  execution,  it  was  beyond  our 
knowledge.  We  are  willing  to  accept  the  facta 
as  stated  by  you  and  to  make  the  payment  of 
rental  as  you  stated  the  original  contract  was 
drawn  and  have  the  record  corrected  to  agree 
with  it  so  that  you  will  receive  $60  per  quarter 
Instead  of  940  per  quarter  as  reotaL" 

[3]  The  plaintiff  refused  to  accept  the 
taevas  oflTereid  by  the  defendant,  bnt  proposed 
to  execute  a  new  lease  for  a  bonus  of  $1,600. 
There  Is  no  conflict  In  the  evidence  regard- 
ing tlie  alteration  of  the  duplicate  lease  de- 
livered to  the  original  lessee,  Hillyer.  At 
the  time  the  alteration  was  made,  the  plain- 
tiff was  informed  that  no  sale  could  he  made 
of  the  lease  by  reason  of  the  $1.50,  when  $1 
per  Bcre  wns  the  highest  price  t>elng  paid  In 
that  territory  for  leases.  Hlllyer  asked  tbe 
plaintiff  to  give  blm  authority  to  make  the 
change,  and,  if  she  would  not  consent  to  the 
change  that  she  pay  him  for  the  abstract. 
As  we  have  seen,  the  lease  was  executed  in 
duplicate,  each  duplicate  being,  in  (act,  an 
original.  It  Is  not  necessary  to  pass  upon 
tbe  question  as  to  wbetber  or  not  the  plain- 
tiff would  be  ^stopped  from  asserting  tbe 
right  to  cancel  If  the  lease  had  never  been 
assigned  by  Hillyer.  If  Hillyer,  after  writ- 
ing the  foregoing  letter  to  the  plaintiff,  had 
made  tbe  alteration,  and  had  thereafter  paid 
tbe  rentals  as  were  paid  by  the  Corslcana 
and  Magnolia  Companies,  and  the  plaintiff 
acted  In  all  respects  as  she  has  in  receiving 
these  payments  from  defmdants,  we  are  not 
prepared  to  say  that  a  court  of  equity  would 
grant  the  relief  she  demands.  She  was  in- 
formed that  tbe  lease  providing  for  $1.50  per 
acre  rentals  was  absolutely  worthless,  and 
that  Hillyer  could  do  nothing  with  tbe  same 
noless  be  was  authorized  to  change  the  rent* 
alB  to  $1.  Thereafter  she  received  the  $40 
and  receipted  therefor,  tbe  receipt  expressly 
reciting  that  tbe  $40  was  in  full  of  the  quar- 
ter, and  extended  tbe  life  of  the  lease  for  3 
months.  It  clearly  appears  that  this  pay- 
ment was  at  tbe  rate  of  $1  per  acre.  During 
all  .  this  time,  the  plaintiff  had  in  her  posses- 


sion tbe  duplicate,  and  states  that  the  rea- 
son she  did  not  make  any  objections  to  the 
$40  was  that  she  thought  Out  was  the  full 
amount  due;  that  her  copy  of  the  lease  was 
locked  up  in  the  box  in  tbe  bank,  and  that 
she  supposed  that  tbe  decks  were  for  the 
amounts  due.  There  is  no  pretense  that  any 
one  used  any  undue  bifliwnce  or  in  any  man- 
ner prevented  ha  from  examining  tbe  dn[di- 
cate  lease  in  her  possession  and  SfUe  contrt^' 
The  destruction,  the  alteration,  or  any  chang- 
es In  the  duplicate  in  the  possesion  of  the 
lessee  Hlllyer  could  not  affect  In  any  way 
the  rights  of  the  plaintiff.  Section  990,  R. 
L.  1010,  says: 

"The  intentional  destruction,  cancellation,  or 
material  alteration  of  a  written  contract,  by  a 
par^  entitled  to  any  benefit  under  it,  or  with 
bis  consent,  extinguishes  all  the  executory  obli- 
gatioos  of  the  ctrntract  In  his  favor,  against  par* 
ties  who  do  not  consent  to  the  acL" 

Section  901  of  said  statute  sa;^: 

"Where  a  contract  is  executed  In  duplicate, 
an  alteration  or  destruction  of  one  copy,  while 
the  other  exists,  is  not  within  tbe  provisions  of 
tbe  last  section.** 

Id  Jones  v.  Hoard,  59  Ark.  42,  26  S.  W. 
193,  43  Am.  St  Rep.  17,  the  court  said: 

"Where  a  lease  Is  executed  In. duplicate,  each 
party  retaining  a  counterpart,  tbe  lessee's  onao- 
thorised  alteration  of  bis  coonterpart,  though  it 
annuls  it,  does  not  affect  his  rights  under  the 
contract  actually  made." 

In  Lewis  &  Lewis  t.  PayD«  8  Cow.  (N.  T.) 
n,  IS  Am.  Dec.  427,  It  Is  said: 

"Where  a  lease  is'  executed  in  duplicate,  eadi 
party  receiving  one,  both  are  originals: 
fraudulent  alteration  of  one  of  tfavm,  by  the 
party  holdine  it,  does  not  destroy  his  estate 
under  it,  if  the  other  remains  intact." 

To  the  same  effect  see  Hayes  v.  Wagner, 
220  III.  256.  77  N.  E.  211. 

[4]  The  foregoing  authorities  are  not  cited 
with  a  view  of  justifying  any  wrong  commit- 
ted by  Hlllyer  In  making  the  alteration,  but 
only  for  the  purj^ose  of  showing  that  tbe 
plaintiff  could  In  no  event  be  Injured  there- 
by, all  her  rights  being  fully  protected  by  tbe 
duplicate  In  her  possession.  It  appears  the 
plaintiff  was  satisfied  with  the  $40  per  quar- 
ter, and  at  no  time'  made  any  complaint  until 
she  reached  Stroud,  at  which  time  she  says 
In  conversation  with  her  agent  there  and 
her  brother,  who  had  just  arrived  from  Chi- 
cago, she  was  informed  that  the  ratals  were 
$1.50  per  acre  instead  of  $L  She  saya  she 
tben  went  and  examined  her  duplicate  of  tbe 
lease,  and  discovered  that  she  was  entitled 
to  $00  per  quarter  instead  of  $40.  Evidently 
she  had  tbe  lease  with  her  In  Stroud.  There 
is  no  evidence  that  she  had  ordered  the  same 
sent  her  from  her  bank  in  California.  While 
it  is  true,  all  courts,  as  well  as  individuals^ 
should  be,  and  tbe  great  ipajorl^  are^  dls- 
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posed  to  assist  and  protect  tbe  aged  and  in- 
firm,  where  it  Is  seen  tbey  need  protection* 
yet  we  fall  to  discover  in  the  instant  case 
wherein  the  plalntlfiTs  age  rendered  her  in 
any  way  Incompetent  to  transact  baslness; 
on  the  contrary,  she  manlfeshed  a  been  mem- 
ory and  an  alertness  In  looking  after  her 
own  Interests.  She  bad  been  transacting  her 
own  business  all  her  life;  she  had  owned  a 
farn\  near  Stroud,  and  had  leased  the  same 
every  year  for  about  12  years  for  agricultu- 
ral purposes.  The  defendant  when  informed 
of  the  alteration  offered  to  carry  out  tbe 
terms  of  the  lease  as  shown  by  the  dupli- 
cate in  the  possession  of  the  plaintiff.  Plain- 
tiff, however,  seemed  not  to  have  been  will- 
ing to  abide  by  these  terms,  but  demanded  a 
tronua  of  $1,600  for  a  new  lease.  Conceding 
that  HUlyer,  the  original  lessee,  committed  a 
wrong  and  made  the  alteration  without  au- 
thority from  the  plaintiff,  still  the  plaintiff 
was  not  Justified  in  closing  her  eyes  and  for 
more  than  1  year  falling  to  examine  the  du- 
plicate In  her  possession,  especially  when  her 
attention  had  been  spedQcally  called  to  the 
fact  that  It  was  Imiwsslble  to  use  the  lease 
with  the  $1.50  rentals,  and  thereafter,  know- 
ing that  the  lease  had  been  assigned,  and  re- 
ceipting for  the  same  at  tbe  rate  of  $1  per 
acre  from  an  Innocent  purchaser  as  disclosed 
by  the  evidence,  she  is  and  should  be  estop- 
ped from  now  claiming  tbe  rigbt  to  bare  the 
lease  canceled. 

[11  This  rule  Is  well  expressed  In  tbe  iwin- 
dple  that  whenever  one  of  two  Innocent  per- 
sons must  suffer  by  tbe  acts  of  a  third,  he 
wbo  enables  such  tbird  person  to  occasion 
the  loss  mnst  sustain  It  16  Cyc.  681. 

"What  I  induce  my  neighbor  to  regard  as 
true  Is  the  truth  between  as,  If  he  has  been  mis- 
led 1^  my  asseveration."  Kirk  v.  Hamilton,  102 
U.  S.  68,  2ft  L.  Kd.  TO. 

The  defoidant  Magnolia  Petnrieum  Com- 
pany, as  we  bare  seen,  pnrdiased  tbe  lease 
from  the  Gordcana  Petroleum  Company  aft- 
er the  same  had  been  recorded  and  after  tbe 
first  qnarteiiy  payment,  bdng  $40,  had  been 
made  to  the  plaintiff  and  receipted  for.  The 
lease  as  recorded  dlsdosed  that  the  ratals 
were  $1  per  acr&  Tbe  receipt  showed  a  pay- 
ment of  $40  in  full  of  tbe  Arst  quarter  for 
the  rent  on  tbe  160  acres.  If  a  wrong  had 
been  perpetrated  on  tbe  i^ntlff,  she  bad  all 
tbe  Information  In  her  power  that  would  en- 
able her  to  detect  the  wrong.  It  is  a  well- 
settled  principle  of  equity  that  no  one  can 
maintain  an  actim  for  a  wrong  where  be 
consents  to  the  wrong,  and  one  who  falls  to 
forbid  what  be  can  forbid  and  what  be 
Aould  fwhld  is  held  to  assent. 

Tbe  deftedant,  having  no  knowledge  that 
the  alteration  bad  been  made,  coupled  wttb 
tbe  further  fact  that  tbe  plaintiff  bad  bad  In 
her  possession  for  over  1  year  tbe  duplicate 
origliial  retained  by  ber^  wherein  a  dUTerent 
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rental  was  maitloned,  and  tbe  plaintiff  dur- 
ing all  this  time  having  an  opportunity  to 
examine  her  leaser  and  either  through  care- 
lessness or  Indifference  falling  to  do  so  until 
long  after  the  defendant  had  acquired  the 
lease,  we  are  of  the  opinion  that  It  would  be 
extremely  Inequitable,  under  all  tbe  facts 
and  evidence  In  tbe  case,  to  give  the  relief 
she  has  demanded. 

In  Leonard  v.  Shale  et  aL,  266  tfo.  123, 
181  S.  W.  16,  It  Is  said: 

"Tbe  agent  of  a  landowner,  having  negotiated 
a  sale,  directed  that  tbe  deed  be  sent  to  the  fa- 
ther of  the  grantee.  The  father  without  author- 
ity delivered  the  deed,  and  it  was  placed  on  rec- 
ord; the  grantee  going  into  possession.  Such 
grantee  remained  in  poeseatuon  Cor  a  consider' 
able  period  of  time  after  that  fact  was  known 
to  the  landowner  and  his  agent  before  any  at- 
tempt was  made  to  expel  him  or  cancel  tbe  con- 
veyance. Held  that,  the  landowner  having  neg- 
ligently placed  tbe  deed  in  such  a  altnation  that 
tbe  grantee  might  procure  it,  he  was  estopped 
to  deny  the  validity  of  a  deed  of  trust  given 
by  tbe  grantee  while  In  possession  and  accepted 
by  defendant  In  good  faith." 

In  BostAvl<^  T.  Mutual  Life  Ins.  Coi  of  N. 
T..  116  Wla.  392,  92  N.  W.  2^  67  L.  B.  A. 
705,  the  court  spoke  as  follows: 

"A  person  who,  In  a  business  deal  with  an- 
other, signs  a  written  instrument.  Is  conclnsiTe- 
ly  presumed,  as  to  that  other  and  all  persons 
claiming  under  him  throogb  such  loBtrument,  to 
know  the  contents  thereof,  no  fraud  or  deceit 
being  used  by  such  other  or  by  any  one  for 
whose  conduct  he  is  responsible,  reasonably  cal- 
culated to  and  which  does  Induce  such  person 
to  become  a  party  to  sueb  Instrument  without 
reading  It" 

"Mere  ignorance  of  th«  contents  of  a  paper, 
by  one  who  becomes  a  party  thereto  under  «  mis- 
take as  to  its  import,  will  not  enable  him  to 
avoid  bis  act" 

"He  who  is  loezcusably  ne^lgent  hi  a  busi- 
ness transaction  forfeits  tbe  right  to  Judicial 
remedies  for  relief,  and  not  because  of  any  favor 
or  indulgence  which  the  law  extends  to  the 
wrongdoer,  but  because  of  failure  on  the  part  of 
the  Injured  person  to  exercise  that  care  for  his 
own  protection  which  tbe  policy  of  the  law  re- 
quires as  a  condition  of  its  protection;  such 
poUey  bdng  to  aid  only  those  who  exercise  some 
reasonable  care  to  guard  their  own  interests." 

In  Schaller  r.  Railway  Co..  9T  Wis.  31,  71 
N.  W.  1042,  the  court  said : 

"From  the  delivery  and  acceptance  of  the  bill 
of  lading  at  the  time  tbe  goods  were  delivered 
to  defendant  for  shipment,  the  iH«sumption 
arises  that  plaintiff  assented  to  it.  *  *  *  The 
presumption  is  not  conclusive;  but  mere  igno- 
rance of  the  contents  of  the  bill  of  lading,  aris- 
ing from  failure  to  read  it  or  to  make  some 
reasonable  effort  to  obtain  Information  in  that 
r^ard,  in  the  absence  of  any  evidence  of  fraud 
on  tbe  part  of  the  defendant  or  of  tbe  use  of 
any  means  to  deter  tiie  shipper  from  folly  un- 
derstanding the  contract,  is  not  suffidoit  to 
overcome  It  ♦  •  * 

"The  familiar  rule  applies  that  if  a  person 
makes  a  written  contract  with  another  he  takes 
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apOD  himself  the  responsibility  of  acting  intdli- 
fently,  and  exercising  ordinary  care  to  inform 
himself  of  its  provisions.  Failure  to  read  the 
contract  or  to  examine  it,  or.  In  case  of  in- 
ability to  do  so  without  assistance,  to  obtain 
assistance  if  reasonably  within  reach,  ia  negli- 
g«nce  as  a  matter  of  law." 

See,  also,  10  R.  a  L.  694.  696;  HUI  t.  At- 
lantic &  N.  O.  R  Oo„  143  N.  O.  639,  65  S.  B. 
S64,  9  L.  R.  A.  (N.  S.)  600. 

We  are  therefore  of  the  (pinion  and  so  bold 
that  the  lease  la  not  void  as  against  the  de- 
fendant by  reason  of  the  alteration  for  rea- 
sons above  stated. 

[2]  The  remaining  question  to  be  consid- 
ered Is  as  to  the  Invalldtty  of  the  lease  under 
and  by  virtue  of  what  Is  known  as  the  sur- 
render clause.  In  justice  to  the  trial  Judge, 
we  desire  to  say  that  at  the  date  of  the  trial 
of  this  cause  the  rule  announced  In  the  case 
of  Brown  T.  Wilson,  160  Pac.  94,  L.  R.  A. 
1917B,  1184,  was  controlling  In  Oklahoma, 
and  was  binding  upon  the  district  court,  and 
under  the  rule  therein  announced  the  trial 
court  was  without  authority  to  question  the 
wisdom,  propriety,  or  correctness  of  the  law 
therein  announced,  and,  regardless  of  what 
his  IndlTldnal  views  mi^t  have  been  In  the 
premises,  was  forced  to  hold  the  lease  void 
under  the  surrender  clause ;  the  lease  there- 
in ciMisldered  being  In  all  respects  similar  to 
the  one  In  the  instant  case. 

The  rule  announced  in  the  Brown  v.  Wilson 
Case,  Bupra.  was  followed  by  other  decisions 
of  this  court  until  the  case  of  Northwestern 
Oil  St  Gas  Co.  V.  Branine,  175  Pac.  633,  decid- 
ed October  8,  1918.  Justice  Hardy,  in  de- 
livering the  <qdnlon  of  the  court,  said : 

"Wbere  a  cash  bonas  of  $160  was  paid  tar  an 

011  and  gas  lease,  which  provided  that  lessee 
should  commence  the  drilling  of  a  well  within 

12  months  from  the  date  thereof  or  iHiy  a  quar- 
teriy  rental  of  $40,  and  forther  provided  that 
the  leasee  might,  at  any  time  upon  the  payment 
of  a  further  sum  of  $2  and  as  accrued  liabilities, 
surrender  the  leased  premises  and  terminate  aD 
future  liabilities  under  the  lease,  held,  that  the 
cash  bonus  supports  each  and  all  the  covenants 
in  the  lease;  and  held,  further,  that  the  presence 
of  a  surrender  clause  in  said  lease  did  not  ren- 
der the  same  vdd  for  want  of  mutuality  nor 
confer  on  the  leasor  the  ri^t  to  twminata  said 
lease  at  wiU." 

It  was  further  held  in  the  cue  Just  cited 
that  ttie  court  had  no  rii^t  to  fractionice  a 
contract  nor  divide  it  np  Into  sections,  and 
say  that  the  cash  bonus  supported  any  partic- 
ular covenant  to  the  exdudon  another, 
when  sndi  constractiim  would  be  contrary  to 
the  clear  intention  of  the  parties  as  gathered 
frcmi  the  face  of  their  written  agreement. 

In  the  later  opinion  ot  this  court,  Kch  v. 
DonegH^,  177  Pac.  86,  the  rule  annonnced  In 
Brown  t.  Wilsm,  supra,  was  in  express  terms 
overrnled.  Justice  Hil^,  ddiverlng  Ou  apin- 
i(ni  of  the  court,  said : 


"In  Brown  v.  Wilson.  l60  Pae.  94.  Jj.  B.  A. 
1917B,  1184,  it  was  not  held  that  $1  was  not  a 
valuable  or  sufficient  consideration,  but,  on  tbe 
contrary,  it  was  distinctly  recognized  as  such. 
In  that  case  the  lease  was  for  a  recited  consid- 
eration of  $1  and  tbe  covenants  and  agreements 
of  the  lessee  therein  contained.  It  was  for  a 
term  of  10  years  and  as  long  thereafter  as  oQ 
or  gas  was  produced.  Oert^  stipulated  royal- 
ties on  the  oil  and  gas  produced  were  provided, 
and  the  lessee  covenanted  to  complete  a  .well 
within  4  montlis.  or  pay  at  tbe  rate  of  $80  in 
advance  for  each  additltmal  3  months  such  com- 
pletion was  delayed,  and  also  contained  a  sur- 
render clause.  In  the  majority  opinion  It  was 
said  that  the  only  consideration  for  the  lease,  as 
a  whole,  was  development,  and.  with  reference 
to  the  $1.  it  waa  said:  'We  bold  that  tlie  dollar 
paid  Rubl  [the  lessor]  at  the  time  of  tlw  execu- 
tion and  delivery  of  the  lease  was  the  sole  and 
only  consideration  paid  to  bold  the  lease  for  the 
4-'month  term  within  which  the  lessee  had  to 
enter  and  complete  a  well,  and  that  such  con- 
sideration did  not  extend  to  uphold  any  other 
stipulation  in  the  lease;  and,  further,  that  the 
agreement  on  the  part  of  the  lessee  to  pay  de- 
lay money  after  that  time  was  a  provision  made 
tor  the  sole  purpose  of  prolonging  the  lease.' 

"In  other  words,  the  'cratract'  in  that  case 
was  held  to  be  an  agreonent  to  lease  for  suoees- 
rive  quarterly  terms,  after  an  initial  term  of  4 
montlis,  and  the  payment  of,  or  a  binding  obli- 
gation to  pay,  a  distinct  and  independent  con- 
sideration  for  each  succeeding  quarter  was  held 
essential.  By  construction,  the  $1  was  held  to 
support  the  lease  for  the  first  term  of  4  ipoothB 
only;  and  since,  as  it  was  hdd.  by  reason  of 
the  sartender  dauae  the  Iwee  was  not  obligated 
to  dcvelt^  or  pay  tbe  stipulated  sum  of  $80  for 
each  of  tiie  sncceeding  quarters,  there  waa  no 
consideration  for  the  agreement  to  Irase  after 
the  first  term  of  4  months.  Had  It  been  then 
tfaoDght  that  the  $1  supported  the  lease  for  the 
term  of  10  years  instead  of  only  the  first  4 
months  thereof.  It  is  probable  that  the  majority 
of  this  court  woold  have  reached  a  diffemt 
conclusion  in  that  case  on  the  question  now  un- 
der ctmsideratitm.  The  oror  in  that  <vinion. 
in  tills  oimneetion«  as  we  now  see  it;  was  in  the 
portion  we  have  quoted  above,  Uiat  the  $1 
consideration  supftorted  only  a  4-months  term, 
and  did  not  extend  to  and  uphold  any  other 
stipulation  in  tbe  lease.  That  portion  of  the 
opinion  has  been  overruled  in  effect  by  the  re- 
cent decision  of  this  court  in  Northwestern  Oil 
&  Gas  Co.  V.  Branine.  •   •  • 

"Tlie  form  of  the  written  agreement  in  tbe 
Branine  Case  and  the  one  in  this  is  tbe  same. 
The  only  difference  between  the  two  agreements 
is  as  to  the  amount  of  the  conrideration.  .and, 
aa  before  stated,  that  is  not  material  to  the 
questions  raised  in  this  case  as  to  the  allefed 
invalidity  ot  the  grant  for  want  of  consideration. 
We  cannot  construe  the  grant  here  into  one  for 
6  months  from  its  date,  with  an  option  to  ex- 
tend the  same  beyond  that  term  for  successive 
monthly  periods,  without  doing  violence  to  tbe 
clear  intention  of  the  parties  as  expressed  in 
unambiguous  language.  Their  language  ia:  'It 
is  agreed  that  tills  leaae  shall  remain  in  force 
for  a  term  of  five  years  from  this  date  and  as 
long  thereafter,*  etc — 

"That  language  can  have  but  .one  meaniiv- 
Sudi  w^^wing  is  not  changed  or  rendered  doubt- 
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fal  by  tbe  snbsegoent  eoreiumt  tliat  the  lewee 
flhall,  during  that  term,  complete  ■,  well  within 
a  specified  time  or  pay  for  subsequent  periods 
of  delay.  These  aabsequent  covenants  lutTe  no 
bearing  on  tlie  terms  of  the  grant,  except  In  so 
far  as  failure  to  comply  therewith  may  operate 
as  an  abandoDment,  or  cause  a  forfeitore  thereof, 
if  the  agreement  should  so  provide.  No  other 
«onstniction,  wf  tliont  doing  violmce  to  the  plain 
meaning  of  tbe  language  employed,  can  be  plac- 
ed on  tbe  writing  as  a  whole  than  that  the  re- 
dted  considention  <tf  $1  is  for  llie  grant  fbr  the 
entire  term  of  5  years,  and  as  long  thereafter 
as  either  oil  or  gas  Is  prodaced,  and  also  the 
light  of  termination  given  the  lessee  upon  com- 
pliance with  tbe  conditions  thereto  attached. 

"We  therefore  conclude  that  the  grant  or 
■o-called  'lease'  for  the  fall  term  expressed  is 
anppMted  by  an  independent  valuable  Mnsidera- 
tion,  and  is  tiierefcm  not  void  tor  want  of 
mutually,  and  Brown  r.  Wilson,  supra,  holding 
otherwise,  ia  on  this  point  overruled.'' 

The  principle  aniKninced  In  tbe  above  case 
Is  practically  the  aame  aa  that  In  Shaffer  t. 
Marks  p.  O)  241  Fed.  ISl,  in  which  Jus- 
tice OampbeU  said : 

"It  will  be  seen,  from  an  examinatioD  of 
Brown  V.  Wilson,  supra,  that  in  that  case  the 
court  first  cmisldaed  the  question  aa  to  whether 
the  lessees  had  not  fbrfuted  th^  rights  under 
tbs  lesse  by  failure  to  make  the  payments  of 
delay  or  rent  money,  in  strict  accordance  with 
the  terms  of  the  lease,  and  dedded  that  there 
had  been  such  delay  as  entitled  the  lessor  to 
assert  and  have  declared  a  forfeiture,  very  much 
as  was  done  in  the  Frank  Oil  Co.  Case,  supra 
[20  Okl.  719, 119  Pac.  260,  43  Ia  B.  A.  (N.  S.) 
487].  And  if.  at  the  time  this  last-mentioned 
case  was  dedded,  the  court  had  entertained  the 
same  view  as  to  the  right  <rf  the  lessor  to  refuse 
to  accept  a  payment  tendered  in  strict  accord- 
ance with  the  terms  of  the  lease,  no  reason  is 
perceived  why  the  court  would  not  in  that  case 
have  announced  the  doctrine  which  would  have 
been  decisive  of  that  case,  without  the  necessity 
of  determining  whether  or  not  the  delay  in  the 
-tendering  of  such  payment  worked  a  forfeiture. 
The  very  fact  that  the  coort  did  not  so  do,  to- 
gether with  the  observationB  made  by  the  court 
ia  the  Frank  Oil  Company  Case  and  prior  cases 
to  which  p^rence  has  already  been  made,  it 
seons  to  me,  warranted  the  conclusion,  until 
the  announcement  in  the  Hill  Oil  ft  Oas  Co. 
Case  tB3  Okl.  748,  157  Pac.  710]  and  Brown 
v.  Wilson,  that  the  'or*  surrender  clause  lease, 
like  the  one  at  bar,  as  well  as  the  'unless'  lease, 
based  upon  a  valuable  nmsideration,  while  prob- 
ab^  not  tbe  subject  of  equitable  relief  by  way 
of  spedfic  performance  in  the  state  courts,  were, 
however,  valid  contracts  In  the  nature  of  op- 
tions to  the  lessee  to  explore  for  oil  and  gas 
during  the  initial  period  fixed  and  such  addi- 
tional time  as  might  be  secured  by  such  aubse 
quent  payments  as  the  lease  provided  for,  and 
that  the  initial  coDsideration  covered  not  only 
the  first  period  mentioned,  but  also  the  right  to 


.867 

extoid  the  time  bj  making  tiie  delay  dr  rent 
payments  in  accordance  with  the  contract,  and 
that  the  lesKT  was  bound  to  accept  such  dday 
or  rent  payments  when  so  made." 

In  lindlay  v.  Raydure  (D.  a)  239  Fed.  928, 
we  quote  as  follows : 

"A  considerati(Hi  of  f  1  is  suffident  to  support 
an  oil  and. gas  lease  by  tbe  terms  of  which  the 
lessee's  interest  is  subject  to  defeasance  for 
breach  of  condition  subsequent  to  drill  wells 
and  pay  royalties,  Qiough  be  is  not  bound  by 
any  covenant  to  perform  the  condition." 

"In  an  oil  and  gas  leas^  glvoi  for  the  con- 
sideration of  $1,  wfaidi  provided  that  the  lessee 
should  drill  a  test  well  within  one  year  and 
should  pay  a  spedfied  sum  per  year  for  the  time 
dtuing  which  the  completion  of  tbe  well  was 
delayed,  the  consideratioD  supports,  not  only  the 
right  to  drill  the  wdl  during  the  first  year,  but 
also  the  privilege  of  twying  the  specified  sum 
and  securing  a  renewal  it  the  rl^t,  so  that  tfaa 
right  to  make  such  payment  and  secure  the  re- 
newal is  not  dependent  on  a  subsequent  agree 
meat  tqr  the  lessee  to  make  the  psymatL" 

"The  role  that  unperformed  contracts,  option- 
al as  to  one  party,  ace  optional  as  to  both  ap- 
plies only  to  a  contract  which  is  wholly  execu- 
tory, in  that  it  consists  of  mutual  promises, 
each  the  condderation  of  the  other,  and  does 
not  apply  where  a  condderatiou  is  paid  for  an 
oil  and  gas  lease,  which  gives  the  lessee  a  pres- 
ent Interest  in  the  right  to  exploro  for  the 
mineral  and  a  contingent  interest  in  the  minerals 
discovered,  thoi^h  he  has  the  privilege  of  sur- 
rendering the  lease  at  any  time." 

"The  lessee  under  an  oil  and  gas  lease  for  the 
term  of  ten  years,  and  as  much  longer  as  oil  and 
gas  should  be  produced  in  paying  quantities, 
with  right  to  surrender  the  lease  and  be  dis- 
charged from  liflbility  thereon,  the  consideration 
for  which  lease  had  been  paid,  was  not  a  tenant 
at  will,  BO  that  the  doctrine  that  a  tenancy  at 
will  of  one  party  is  at  the  will  of  the  other 
does  not  apply." 

"In  an  oil  and  gas  lease,  granting  for  the  con- 
sideration of  $1,  paid  by  the  lessee,  the  right  to 
drill  and  operate  weUs  and  the  right  to  the  oU 
and  gas  discovered  thereon,  subject  to  a  pay- 
ment of  royalty,  a  dause  authorizing  the  lessee 
at  any  time  to  surrender  the  lease  and  be  re- 
lieved from  all  liability  thereon  does  not  iUTSll 
date  the  lease  as  a  mattn  of  prlndplc,  nor  ai> 
cording  to  Uie  wdght  irf  authority  or  the  ded- 
sions  of  the  courts  of  Eentodky,  where  the  land 
was  situated." 

We  therefore  hold  the  lease  In  the  case  at 
bar  was  not  void  by  reason  of  the  surrender 
clause.  Tbe  judgment  of  the  court  below  Is 
therefore  reversed  and  remanded,  with  direc- 
tions to  enter  judgment  in  favor  of  tbe  de- 
fendaats,  provided  that  they  pay  rentals  at 
tbe  rate  of  $240  per  year  and  otherwise  com- 
ply with  tbe  terms  of  tbe  lease. 

All  tbe  Justices  omcar,  except  KANB,  T., 
not  participating. 


VAONOLiA  fbtboi^um:  00.  t.  satlob 
(isa  p.) 
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OIL  ElBLDS  A  S.  v.  RT.  00.  WHKELER. 
(No.  10301.) 

(Bv^raue  Ooort  of  Oklahoma.   Feb.  11,  1919. 
Belieariiif  Denied  May  27,  1919) 

(Spttaiut  hv  EOttorM  Btaff.) 

"L  Appeal  aitd  Ebbob  «sa»e34— Duuhbsax,  or 
Appeal— GBonnos. 

That  the  case-made  had  never  been  signed 
bf  the  judge  of  the  court,  and  that  the  attempt- 
ed caae-made  and  record  had  never  been  filed 
in  the  district  court,  and  had  never  been  Bfned 
or  attested  bj  the  clerk,  an  anffident  grounds 
for  diamissinr  an  appeaL 

2.  Appeal  and  Ebbob  ^>801(1)— Honon  to 
Disuiss  Appeal— STATBHKifT  or  Rbcobo— 
Pbxsomptiohs. 

Wbcore  a  motion  to  dismiss  an  appeal  ap- 
pears to  have  been  served  upon  counsel  for 
the  plaintiff  in  error,  and  where  no  response 
was  filed,  it  would  be  assumed  that  it  correct- 
if  stated  the  conditlMi  ot  tha  record. 


Error  from  District  Court,  Payne  County; 
WUllam  Bowles,  Judge; 

Action  between  the  Oil  Fields  &  Santa  F$ 
Railway  Company  and  F.  M.  Wheeler.  Judg- 
ment for  the  latter,  and  the  tbmw  brings  er> 
ror.  DlsDilssecL 

Bobt  A.  Lowry,  of  Stillwater,  for  plaintiff 
in  error. 

J.  W.  Beece,  of  SUllwater,  for  defendant 
In  error. 

KANX^  J.  TlUs  cause  came  on  to  be  heard 
upcm  ttie  motion  to  dismiss  filed  by  defend- 
ant in  error  upm  tlie  folionlnK  grounds : 

(1)  niat  the  case-made  haa  never  been  sign- 
ed by  the  Judge  of  the  court 

(2)  That  the  attempted  case-made  and  rec- 
OTd  has  nerer  been  filed  In  the  district  court 
of  Payne  county,  Okl. 

(3)  That  the  attempted  case-made  and  rec- 
ord has  never  been  signed  or  attested  by  the 
clerk. 

[1,  2]  These  are  suffldent  grounds  for  dis- 
missing the  appeal,  and,  as  the  motion  to  dis- 
miss appears  to  have  been  served  upon  coun- 
sel for  the  plaintiff  in  error,  and  no  response 
tias  been  filed  thereto,  we  will  assume  that 
it  correctly  states  tlie  condition  of  the  rec- 
ord. 

For  the  reasons  stated,  the  motion  to  dis- 
miss appeal  is  sustained. 
AU  tho  Justloes  concur. 


BEPOBTEB  (OB. 

(11  OU.  Cr.  lU) 
Ex  parte  EXELTON.    (No.  A-3544.) 

(Criminal  Court  ot  Appeals  of  Oklahoma. 
May  20;  1919.) 

(BpOdbut  by  the  OourLI 

1.  GBntnfAL  Law  ^s3l217-^SEABBEsr^SBBV- 
ICE  or  Unueoutbd  Judquxnt. 

Where  a  convicted  defendant  is  at  liberty 
and  has  not  served  his  sentence,  and  the  same 
is  not  stayed  as  provided  by  law,  he  may  be  ar- 
rested as  on  escape,  and  ordered  into  enstody 
on  the  unexecuted  Judgment. 

2.  Cbiuinal  Law  ^1216(1)  —  SEirasNGB— 

EXPIBATIon  or  TlHE. 

EzplratioD  of  time  without  imprisonment  is 
in  mo  sense  an  execution  of  the  sentence. 

Petition  by  Ed  Exelton  for  writ  of  habeas 
corpus.  DenHnrrer  to  petition  sustained,  and 
writ  denied. 

Glasco  A  Glasco  and  0.  O.  Moore^  all  cA 
Purcell,  for  plaintiff  In  error. 
W.  a  Hal],  Asst.  Atty.  Geo.,  for  the 

Stat& 

DOYLE.  P.  J.  Petition  tllea  on  behalf  of 
Ed  Exelton  alleges.  In  substance,  that  be  Is 
illegally  restrained  of  his  liberty  and  un- 
lawfully imprlsraied  in  the  county  Jail  of  Mc- 
Clain  county  by  Johnnie  E.  Ratliff,  sheriff 
of  said  county,  and  sets  forth  that  petition- 
er was  tried  and  convicted  in  the  county 
court  of  said  county  for  a  violation  of  the 
prohibitory  llqtior  taw,  and  was  sratenced  on 

tbe  day  of  June,  1918.  to  he  cooflned 

for  80  days  In  the  county  Jail  and  to  pay  s 
fine  of  $100  and  the  costs.  That  petitioner 
was  givoi  60  days  to  perfect  an  appeal  fftun 
said  Judgment,  and  his  supersedeas  bond 
was  approved ;  that  said  time  elapsed  with- 
out an  appeal  being  perfected,  and  peti- 
tioner offered  to  surrender  bimself  to  the 
sholfl  of  McClaln  conn^  tor  the  purpose  of 
then  and  there  abldli^  the  Judgment  of  the 
cdurt;  that  petitioner  In  no  way  was  a  fu- 
gitive from  the  Judgm«it  and  conviction  In 
said  cause;  that  on  the  11th  day  of  May, 
1919«  petitioner  was  taken  in  custody  by  said 
sheriff  on  an  order  of  cnnmltment  for  the. 
purpose  of  oifordng  the  Judgment  and  sen- 
tence of  convtotlon  herein  referred  to. 

Counsel  for  the  state  filed  a  general  de> 
murrer  on  the  ground  that  said  petition  does 
not  state  facts  sufficient  to  entitle  the  peti- 
tioner to  the  relief  prayed  for. 

[1. 2]  In  the  case  of  Ex  parte  Eldridge,  3 
Okl.  C!r.  499,  106  Pac.  980,  27  L.  B.  A.  (N. 
S.)  626.  139  Am.  St  Rep.  067,  It  is  held: 

"Where  a  convicted  defendant  is  at  liberty 
and  has  not  served  his  sentence,  and  the  same 
is  not  BUyed  as  provided  by  law,  he  may  be  ar- 
rested as  on  escape,  and  ordered  into  cutody 
on  the  unexecuted  jo^iment.''. 
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Bxi^ratlon  of  time  without  ImprlsoDineDt 
Is  In  no  sense  an  execution  of  tbe  sentence 
Upon  the  undisputed  facts  It  appears  that 
when  the  county  court  of  McClain  county  Is- 
sued the  order  of  commltnient,  there  was  a 
valid  subststlng  unexecuted  judgment  against 
the  defendant,  and  while  the  defendant  waa 
at  all  times  within  the  Jurisdiction  of  the 
court,  upon  bis  failure  to  perfect  an  appeal 
he  did  not  demand  that  a  commitment  issue 
on  Bald  Judgmrat  and  sentence,  in  order  that 
the  same  ml^t  be  carried  Into  execution. 
The  Judgment  being  valid  and  the  sentence 
unserved,  the  commitment  of  petitioner  In 
execution  of  the  Judgment  la  a  legal  and  val- 
Id  imprisonment. 

For  the  reasons  stated,  the  demurrer  ia 
anatalned,  and  the  appUcatlai  tor  writ  of  ha- 
beas corpus  denied. 

ABMSTBONO  and  MATSON,  3J.,  ooDCor. 


(IC  Okl.  Cr.  671) 

WABD  T.  STATE.    (No.  A-8034.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 

20,  t919.) 

(8yUa1m$  Ity  BdiUnidt  Btajf.) 
CvaatiXL  Law  «s>U82— Aptbal  — Avrnoc- 

ARCE— RUU  OF  COUBT. 

Under  Rule  9  (165  Pac.  x)  of  the  Orinilnal 
Court  of  Appeals,  Judgment  of  conviction  will 
be  affirmed,  where  aft»  submission  no  appear- 
ance is  made  by  counsel  for  plaintiff  In  error 
or  any  brief  filed  In  his  behalf,  and  where  plead- 
ing,  instructions,  Judgment,  and  srateoce  dis- 
dosB  no  prejodldal  error. 

Appeal  from  District  Court,  Rogers  Coun- 
ty; W.  J.  Campbell,  Judge. 

DoC  Ward  was  convicted  of  the  crime  of 
burglary  In  the  second  degree,  and  bis  pun- 
ishment fixed  at  confinement  In  the  penitm- 
tlary  for  a  period  of  two  years,  and  he  ap> 
peals.  Judgment  affirmed. 

PER  CURIAM.  Doc  Ward  waa  convicted 
In  the  district  court  of  Rogers  county  of 
the  crime  of  burglary  in  the  second  degree, 
and  his  punishment  fixed  as  above  stated. 

This  appeal  has  been  iwndlng  In  this  court 
since  the  4th  day  of  June,  1017,  the  cause 
having  been  submitted  In  November,  1918.  at 
vhldi  time  00  appearance  was  made  by  any 
counsd  r^resentlng  plalntlfl  In  error,  nor 
has  any  brief  been  filed  In  his  behalf.  Rule 
9  of  this  court  (165  Pac.  x)  provides: 

"When  no  connsel  appears,  and  no  brie&  are 
filed,  the  court  will  examine  the  pleadings,  the 
iostmctions  of  the  court  and  the  exceptitms  tak- 
en thereto,  and  tihe  Judgment  and  sentence,  and 


v.  STATE  869 
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if  no  prejudicial  error  appears,  will  affirm  the 
Judgment" 

Tilts  appeal  has  erldently  been  Mtandoned. 
An  examination  at  the  pleadiiws,  Instruc* 
tlons,  and  Judgment  and  sentence  dlsdoses 
no  prejudicial  error,  and  in  accordance  with 
Rule  9,  supra,  the  Judgment  Is  afflnned 


DANNA  V.  STATE. 


(16  Okl.  Cr.  U4) 
(No.  A-Q066.) 


(Criminal  Court  of  Appeals  of  Oklahoma.  May 
20,  1919.) 

(Synahua  by  ihe  Court.) 

CniHiNAz,  Law  ^91068(1)  —  PEBncmon  ot 
Appeal— ExTBHSioii  or  Tun— Misobuah* 
OB  Cases. 

In  misdemeanor  cases  the  appeal  mult  be 
perfected  within  60  days  after  the  Judgment  Is 
rendered,  unless  tike  trial  court  or  Judge,  for 
good  canse  shown,  extends  the  time  within  the 
limits  prescribed  by  section  5991,  Revised  Laws 
1910.  Where  no  order  is  made  extending  tiie 
time  within  which  an  appeal  In  misdemeanor 
cases  may  be  taken,  and  the  appeal  is  not  lodg- 
ed in  thlB  court  within  60  days  after  the  ren- 
dition of  Judgment,  this  court  has  no  jurisdic- 
tion to  entertain  tli*  appeal,  and  the  same  will 
be  dismissed* 

Appeal  from  County  Court,  Choctaw  Coun- 
ty;  W.  T.  Qlenn,  Judge. 

Frank  Danna  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  ap- 
peals. Appeal  dismissed,  and  cause  remand- 
ed, with  direction  to  enforce  Judgment. 

M.  W.  Gross,  of  Hugo,  for  plalntUT  In  er- 
ror. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  Cor  the  State. 

MATSON,  J.  Plaintift  In  error,  Frank 
Danna.  was  convicted  In  the  county  court  of 
Choctaw  county  of  Oie  crime  of  unlawfully 
cmiveying  intoxicating  liquors  from  one  point 
In  said  county  to  another  point  therein,  and 
hla  punishment  fixed  at  Imprisonment  in  the 
county  Jail  for  a  period  of  six  monttis  and 
to  pay  a  fine  of  $500  and  the  costs  of  the 
action. 

To  reverse  this  Judgment,  an  aweal  was 
attempted  to  be  made  by  filing  In  this  conrt 
on  the  5th  day  of  July,  1917.  a  petition  In 
error  with  case-made  attached,  ^e  Judg- 
ment of  conviction  was  rendered  on  the  20th 
day  of  April,  1917. 

Section  5991,  Revised  Laws  1910,  provides: 

"In  misdemeanor  cases  the  appeal  most  be 
taken  within  sixty  days  after  the  judgment  ia 
rendered:  Provided,  however,  that  the  trial 
court  or  Judge  may,  tat  good  cause  shown,  ex- 
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tend  die  time  In  which  aaoh  appeal  naj  be  tak- 
en not  exceeding  sixty  days." 

A  careful  examination  of  the  caBe-made 
falls  to  disclose  that  the  trial  court  or  Judge 
made  any  order  extending  the  time  In  which 
to  perfect  the  aiqpeal  beyond  the  statutory 
period  of  60  days.  This  court  has  uniformly 
bsAi  that  the  appeal  must  be  perfected  with- 
in the  time  prescribed  by  the  statute  where 
no  order  extending  such  time  has  been  made ; 
otherwise,  this  court  does  not  acquire  Juris- 
diction to  review  the  Judgment  Krivanek 
V.  State,  U  Okl.  Cr.  172,  144  Pac.  188. 

For  the  reasons  stated,  the  purjwrted  ap- 
peal ia  dismissed,  and  the  cause  remanded 
to  the  trial  court,  witti  directions  to  enforce 
Its  Judgment 

DOYLE,  P.  J.,  and  ABM8TB0N0,  con- 
cur. 


<U  OU.  Gr.  119  ■ 

GABBICX)  T.  STATE.    (Now  A-8228.) 

.(Oriininal  Court  of  Appeals  of  Oklahoma. 
May  21  1910.) 

(SpUabut  hp  iU  OourtJ 

1.  ImoxxomRa  LiquOBS  «33236(D— Uifuw- 
wxjL  Tbamspobutioii— SnmoiBNOT  or  Bti- 

DSNCB.  • 

Evidence  carefoUy  eiamined,  and  held  irhcA- 
iusaffident  to  mstain  the  conviction  in  this 
cas& 

2.  Cbuihal  Law  *=s>59(1)  —  ORiirmAL  Lza- 
BiuTT— ExoLUffitoHs— "PAvrr  TO  GancB.^ 

To  constitute  one  a  party  to  a  crime,  it  Is 
necessary  tliat  sacb  person  be  concerned  in  Its 
commiflBion.  He  mast  eitber  commit  it,  or  aid 
and  abet  in  its  commission,  and  it  Is  not  suffi- 
cient that  he  merely  acquiesces  therein  with 
knowledge  that  another  is  committing  Um  of> 
fense. 

Appeal  from  County  Coart,  Oklahoma 
Coonty;  William  H.  Zwlck.  Judge. 

W.  B.  Carrlco  was  convicted  of  the  crime 
of  unlawfully  conveying  Intoxicating  liquor, 
and  sentenced  to  pay  a  fine  of  $50  and  to 
serve  SO  days'  confinement  in  the  county 
Jail,  and  he  ai^eala.  Berersed  and  re- 
manded. 

H.  F.  Trlpi^  M  Oklaluuna  City,  for  plain- 
tiff in  error. 

S.  P.  Freellng,  Atty.  Oen.,  and  W.  a  HsU, 
Ant  Atty.  Gen.,  for  the  State. 

UATSON,  3.  Among  other  aaalgnmenta 
of  error  urged  as  grounds  for  a  rerersal  of 
this  judgment  la  that  the  Mai  court  erred  in 
not  advising  the  Jury  to  acquit  the  defmd- 
ant  because  there  la  no  evidence  to  eatabUab 
hia  gollt  sufficient  to  aiipport  the  Judgment 
of  convictloii. 


On  behalf  of  the  state,  E.  P.  Oallap  tes- 
tified in  substance  as  follows:  That  be  re- 
sided in  Oklahoma  City,  Okl.,  and  during 
April,  1917,  was  captain  of  police  of  Okla- 
homa City ;  that  on  April  14.  1917,  between 
the  hours  of  3  and  4  o'clock  a.  m.,  he.  lu 
company  with  Officers  Baker,  Wilkerson.  and 
Bittle,  went  to  Twenty-Third  street  and 
Grand  boulevard,  in  said  county,  In  answer 
to  a  telephone  call,  and,  after  waiting  there 
a  short  time,  saw  J.  H.  Moore  and  W.  E. 
Carrico  coming  west  on  Twenty-Third  street 
in  a  Hudson  car ;  that  they  stopped  the  car, 
searched  It  and  found  40  quarts  of  whisky; 
that  the  whisky  was  branded  "Hickory  Biv* 
er/'  and  was  being  carried  in  two  sacks  in 
the  rear  of  the  tonneau  of  the  car;  that 
Moore  was  driving  the  car,  and  Carrtco  was 
sitting  In  the  seat  beside  Moore  In  the  front 
of  the  car;  that  they  placed  both  Moore  and 
Carrico  under  arrest,  and  brought  them  to 
the  police  station;  ttiat  the  defendant,  Car- 
rico. made  no  statement  after  bis  arrest 
The  witness,  also  identified  tlie  bottles  of 
whisky  seised  on  that  occasion  whldi  wen 
afterwards  admitted  In  evidence. 

C.  M.  Baker  testlfled  in  substance  as  fol- 
lows :  That  be  was  a  ptrilee  (Acer  of  Okla^ 
homa  City,  and  was  present  with  the  other 
officers  at  Ow  time  and  place  of  the  arrest 
of  W.  E.  Carrico:  that  Carrico  was  slttlnff 
in  the  automobile  beside  3.  H.  Moore;  ttut 
they  found  wbfsky  In  the  ear;  that  Moore 
was  driving  the  car,  and  that  Carrico  was 
riding  in  the  car;  that  Moore  daimed  the 
whisky. 

D.  Wilkerson  tesOfled  In  substance  as 
follows :  That  he  was  a  police  officer  In  Ok- 
lahoma City,  and  was  presoit  vhea  Carrico 
was  arrested;  that  Moore  was  driving  the 
car ;  that  they  found  the  whisky  in  the  car : 
and  that  Carrico  was  riding  In  flw  car. 

The  states  eridence  was  here  concluded. 

W.  B.  Carrico,  defendant,  testtfled  lu  sub- 
stance as  follows:  That  be  was  one  of  the 
defendants  In  tlds  action;  that  be  was  ac- 
quainted with  Moore,  tba  other  defendant; 
that  f«r  four  days  prior  to  April  14, 1917,  be 
had  been  visiting  at  bis  tether's  home  In 
McCloud,  OkL;  that  on  the  14th  day  of 
April.  1917,  be  was  standing  on  Main  street 
In  the  town  of  McCloud  between  12  and  1 
o'clock  a.  m.  (m  said  night,  waiting  for  a 
train  to  come  back  to  OUaboma  Gi^;  that 
he  knew  Moore  pretty  well  at  that  time,  and 
that  Moore  asked  bim  If  be  was  going  to 
Oklahoma  City;  that  be  told  Moore  that  he 
was,  and  Moore  told  him  to  get  in  the  car, 
and  that  during  the  course  of  the  ride  to 
Oklahoma  City  Moore  told  blm  that  there 
was  whisky  in  the  car;  tliat  be  did  not  aid 
In  the  traWortatUm  ci  the  whisky;  that 
Moore  owned  ttie  car,  and  that  he  (Carrico) 
did  not  at  any  time  drive,  steer,  or  assist  In 
propelMng  flie  car;  that  be  did  nothing  cz- 
cept  sit  In  the  car. 
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On  cross-examination  he  testified  In  sob- ' 
stance  as  follows:  That  he  first  saw  Moore 
that  night  at  HcClond.  Okl.;  that  he  first 
saw  him  on  Main  street  as  he  came  In  from 
the  east  at  about  12  or  1  o'clock  at  night; 
that  be  (Carrlco)  was  then  standing  In 
front  of  a  garage  talking  to  a  night  watch- 
man while  waiting  for  a  passenger  train  to 
come  to  Oklahoma  01t7,  Okl. ;  that  he  saw 
Moore,  and  called  to  blm,  and  he  stop- 
ped In  the  middle  of  the  street;  that  he  told 
Moore  he  was  waiting  for  the  train,  and 
that  Moore  told  him  to  get  In  and  ride  up  to 
Oklahoma  City  with  him;  that  at  the  time 
he  got  In  the  car  he  did  not  know  where 
Hoore  bad  been;  that  they  were  about  ten 
miles  from  McCloud  when  be  found  oat 
there  was  whisky  in  the  car. 

On  redirect  examination  the  witness  was 
asked,  "Did  yon  do  anything  to  aid  or  as- 
Blst  him  In  transporting  the  whisky?"  to 
which  he  replied,  "No,  sir." 

3.  H.  Moore  testified  In  substance  as  fol- 
lows: That  he  was  the  other  defendant 
named  In  the  Information  filed  in  this  cause; 
that  he  bad  pleaded  guilty  to  said  charge; 
that  he  first  saw  W.  E.  Oarrlco  on  the  night 
of  AprU  14,  1917,  at  McCloud,  Okl. ;  that  he 
owned  the  automobile  in  qnestlon  and  had 
this  whisky  In  that  car;  that  he  was  com- 
ing to  Oklahoma  City;  that  be  saw  Carrlco 
on  Main  street  at  McCloud;  that  Carrlco 
asked  him  where  he  was  going ;  he  told  him 
to  Oklahoma  City ;  that  Carrlco  said  he  had 
been  down  at  his  father's,  his  father  was 
sick,  and  he  said  that  he  was  waiting  for 
the  train,  and  he  said,  "Qet  in,"  and  he  got 
in;  that  he  did  not  tell  him  at  that  time 
tliat  be  bad  whisky  In  the  car ;  ttiat  nothing 
was  said  abont  whisky  imtil  they  were  ^glit 
oc  ten  miles  from  McOtond ;  that  he  (Moore) 
then  told  Carilco  that  be  had  *^tnff"  (mean- 
ing whisky) ;  that  Canlco  sat  in  the  car  and 
slept;  that  be  did  nothing  toward  steering 
or  propelling  the  car,  nor  did  he  (Carrlco) 
aid  In  the  transportation  of  that  whisky; 
Qiat  be  (Carrico)  was  not  In  any  way  Inter- 
ested In  the  ownership  of  the  whisky,  nor 
In  the  ownership  <^  the  car. 

On  cross-examination  Moore  testified  that 
he  went  over  to  Shawnee  about  dark  on  the 
evening  of  the  13th,  and  got  the  whisky  for 
a  man  by  the  name  of  Buchanan,  who  was 
to  meet  him  on  the  outskirts  of  Shawnee 
with  the  whisky,  and  pay  him  $20  for 
banling  it  to  Oklahoma  City,  Okl. ;  that  Car- 
rlco did  not  know  anything  about  him  haul- 
ing this  whisky,  and  got  in  the  car  as  a 
passenger  at  Moore's  request. 

The  evidence  on  the  part  of  the  state  In 
substance  proves  that  W.  R  Carrlco,  when 
arrested  at  Twenty-Third  street  and  Grand 
boulevard  In  Oklahoma  county,  Okl.,  was 
riding  in  an  automobile  with  one  3.  H. 
Moore;  that  Moore  was  driving  the  car ;  that 
40  quarts  of  whUky  was  found  In  the  back 
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part  of  the  car;  that  Oarrlco  was  not  seen 
to  do  anything  toward  driving  the  automo< 
bile  or  aiding  or  assisting  Moore  In  any  way 
with  the  conveyance  of  the  liquor,  except 
that  he  was  riding  in  the  car  with  Moore. 

On  behalf  of  the  defendant  the  undisput- 
ed evidence  is  that  Moore  had  got  the 
whisky  near  the  town  of  Shawnee,  and  bad 
transported  It  from  that  point  to  the  town  of 
McCloud,  some  several  miles  away,  befor#- 
Carrlco  got  into  the  automobile;  that  Car- 
rlco got  into  the  automobile  solely  tor  the 
purpose  of  riding  to  Oklahoma  City;  that 
before  he  got  Into  the  automobile  be  had 
intended  to  take  a  train  from  the  town  of 
McCloud  Into  Oklahoma  City;  that  at  the 
time  he  got  Into  the  automobile  he  had  no 
knowledge  that  Moore  had  whisky  In  the 
car,  and  that  he  did  not  know  where  Moore 
had  been,  and  was  not  expecting  him  on 
that  occasion ;  that  he  made  the  trip  to  Okla- 
homa City  solely  as  a  passenger  with 
Moore ;  that  be  had  no  Interest  In  the  whis- 
ky nor  In  the  ownership  of  the  automobile, 
nor  did  he  assist  Moore  in  any  way  In  driv- 
ing or  prt^Utng  the  car  from  HcC^ond  np 
until  the  time  of  the  arrest 

The  other  def^idant,  J.  H.  Moore,  testified 
that  be  was  the  guilty  party,  and  that  Car- 
rlco had  nothing  whatever  to  do  with  the 
transportatlMi  of  the  whM7;  Ibat  Oarrlco 
had  no  ownwsblp  In  tbe  car  or  the  whis- 
ky, and  did  not  know  that  Moore  was  trans- 
porting whisky  until  be  bad  ridden  wlUi  him 
a  distance  ct  ten  miles  or  more. 

[1]  Under  the  foregoing  synopsis  and  anal- 
ysis of  tbe  evidence,  It  Is  apparent  that 
there  Is  no  evidence  In  tUs  record  whlcb 
tended  to  prove  any  element  of  guilt  against 
the  defendant  W.  B.  Oarrico,  except  that  he 
was  present  and  riding  with  the  defendant 
J.  B.  Moore  at  the  time  tbe  offense  was 
committed,  and  that  he  rode  with  the  de- 
fendant J.  H.  Moore  some  several  miles  aft- 
er he  had  been  informed  by  Moore  that 
there  was  whisky  In  the  automobile. 

This  Judgment  of  conviction  can  only  be 
sustained  upon  the  theory  that  the  jury  nn- 
doubtedly  thought  that,  after  Carrlco  had 
learned  that  Moore  was  transporting  whis- 
ky, he  should  have  abandoned  his  plan  to 
ride  to  Oklahoma  City  In  the  automobile. 
The  only  theory  upon  which  Carripo  can  be 
convicted  of  unlawfully  conveying  this  liq- 
uor Is  that  he  aided  and  abetted  tbe  de- 
fendant Moore  in  Its  conveyanca  Tbe  proof 
on  the  part  of  the  state  shows  that  Moore 
was  the  person  to  whom  the  automobile  be- 
longed, and  was  driving  same  at  the  time  of 
the  arrest  There  is  nothing  In  the  testi- 
mony of  the  state's  witnesses  to  shov  that 
Carrico  In  any  way  actively  aided,  abotted, 
or  encouraged  Moore  In  the  unlawful  con- 
veyance of  this  liquor.  At  most  the  «vl- 
dence  only  tends  to  prove  that  after  Carrlco 
learned  that  Moore  was  engaged  In  the  vo- 
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lawful  conveyance  at  tntoxlcating  liquor,  be 
^Canloo)  sUently  acquiesced  Oier^ 

[2]  Mere  acquiescence  Is  not  suffldwt  to 
eetabilfih  guilt.  It  must  be  shown  either 
tbat  the  d^ndant  committed  the  offense, 
or  that  he  aided,  abetted,  or  assisted  In  Its 
cummisslon,  or  that  be  procured  it  to  be 
done.  Hoore  et  al.  t.  State,  4  OkL  Cr.  21% 
111  Pac.  822;  Bidl6y  r.  State.  5  Ota.  Gr.  52S, 
115  Pac.  028;  McCarthy  r.  State,  6  OU.  Cr. 
4Si,  U9  Pac.  1020. 

In  the  case  of  Moore  et  al.  t.  State,  sn- 
p».  It  is  said  that— 

"To  constitute  one  a  party  to  a  crime,  it  is 
necessary  tliat  such  person  be  concerned  in  the 
commission  of  the  offense;  that  is,  that  he  ei- 
ther commit  it  or  aid  or  abet  ite  c(Homi8sion; 
and  it  Is  not  snfBdent  that  he  merely  acquiesce 
therein.  Consenting  and  acqnieacin^  are  mere 
mental  acts,  which,  unless  communicated  to  the 
perpetrator  of  the  offense,  in  no  manner  aid  or 
abet  him  in  its  perpetration.  To  be  concerned 
in  the  commission  of  crime,  one  must  either 
commit  the  crime  himself,  or  procure  it  to  be 
done,  or  aid  or  assist,  abet,  advise,  or  encourage 
its  commission.  But  a  mere  mental  assent  to 
or  acqaieseeoce  in  the  commlsrion  of  a  crime 
by  one  who  did  not  proeuK  or  advise  its  per- 
petration,  who  tskes  no  part  therein,  gives  no 
counsel  and  utters  no  word  of  encouragement 
to  the  perpetrator,  however  wrong  morally, 
does  not  in  law  constitute  sudi  perscm  a  partld- 
pant  in  the  crime." 

A  careful  examination  of  all  the  evidence 
in  this  case  coDvlDcee  the  court  tbat  the 
same  Is  wholly  Inauffldent  to  sustain  the 
conviction,  and  that  it  would  be  a  miscar- 
riage of  Justice  to  permit  this  conviction  to 
stand  In  view  of  the  fact  that  there  is  no 
evidence  of  an  incriminating  natura  suffi- 
dent  to  warrant  It 

While  Carrico  Is  subject  to  severe  criti- 
cism for  continuing  to  ride  with  Moore  aft- 
er he  learned  that  Moore  was  engaged  in 
the  unlawful  offense  of  conveying  Intoxicat- 
ing liquor,  still  that  fact  alone  would  not 
justify  his  conviction  on  the  ground  that  he 
aided  and  abetted  the  said  Moore  In  said 
act.  All  Carrico  could  have  done  after 
Moore  informed  him  that  he  was  conveying 
liquor  was  to  get  out  of  the  automobile  and 
walk  some  14  or  15  miles  into  Oklahoma 
City,  or  else  walk  to  the  nearest  railroad 
station.  Such  action  on  bis  part  would  have 
rdieved  him  of  even  a  suspicion  of  evil. 
But  the  fact,  however,  that  he  did  remain  In 
the  car  and  did  ride  the  balance  of  the  dis- 
tance to  Oldaboma  City,  after  being  inform- 
ed that  Moore  was  violating  the  law,  is  not 
of  itself  such  an  aiding  or  abetting  or  as- 
sisting in  crime  as  would  render  Carrico 
subject  to  conviction  as  an  accomplice. 

It  is  our  opinion,  therefore,  tbat  the  court 
erred  in  not  sastalning  the  motion  of  the 
defendant  to  direct  the  Jury  to  return  a  ver- 
dict In  bis  favor.   At  most,  the  clrcumstanc- 


es  detailed  by  tbe  state's  witnesses  only  cre- 
ate a  suspicion  of  guilt,  and  do  not  consti- 
tute snffldent  'iHroof  of  the  material  Ingredi- 
ents ot  the  ofl^ise  to  establish  the  defend- 
ant's guilt  beyond  a  reasonable  doubt 

For  the  reasons  stated,  the  Judgment  of 
conviction  Is  reversed,  and  the  cause  re- 
manded to  tlie  county  court  of  OlOahonia 
county,  with  instructions  that  tlw  same  be 
dismissed,  unless,  in  the  opinion  of  the  trial 
court,  the  state  may  on  a  subsequent  trial 
produce  other  and  additional  evidence  to 
establish  the  gtillt  of  the  defendant  of  the 
offense  charged. 

DOTLB,  P.  J.,,  and  ARM3TB0N6.  J., 
concur. 


(IS  Okl.  Cr.  UC) 
TOUNO  V.  STATE.    (No.  A-2939.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 
24,  1919.) 

(SyUabuM  bjf  the  Court.) 
CanOKAi,  Law  «=>1131(5)— Escapi  Pbkdxho 

AfPXAL— DiSlflSSAL. 

Where  a  defendant  has  been  cimvicted  aad 
sentenced,  and  perfects  an  appeal,  this  court 
will  net  consider  his  appeal,  unless  defendant 
it  where  he  can  be  made  to  respond  to  any  judg- 
ment or  order  which  may  be  rendered  or  entered 
in  the  case.  And  where  a  defendant  makes  liis 
escape  from  tiie  custody  of  the  law  and  becomes 
a  fugitive  from  Justice,  pending  the  determina- 
tion of  his  appeal,  this  court  wlU,  on  proper  mo- 
tion, dismiss  the  appeal. 

Appeal  from  District  Court,  Creek  Coun* 
ty;  Ernest  B.  Hui^iee,  Judg& 

R.  T.  Toung  was  convicted  of  murder, 
and  he  appeals.    Appeal  dismissed. 

R.  B.  miompson,  of  Sapulpa,  and  Asp. 
Snider,  Owen  &  Lybrant,  of  Oklahoma  City, 
for  plaintiff  In  error. 

S.  P.  Freeling.  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gw.,  for  the  Stateb 

DOTLB.P.  J.  Plaintiff  In  error.  R.  T. 
Young,  together  with  Hannah  Youug.  James 
Fisher,  and  J.  B.  Hurtzog,  were  by  Informa- 
tion filed  In  the  district  court  of  Okmulgee 
county,  Jointly  charged  with  the  murder  of 
L.  B.  Williams,  alleged  to  have  been  com- 
mitted In  said  county  on  or  about  the  10th 
day  of  July,  1014.  To  this  information  the 
defendant,  R.  T.  Youn&  Hannah  Young,  and 
J.  B.  Hartzog  pleaded  not  guilty,  and  filed 
tbeir  applicatlcm  for  a  diange  of  vwm, 
which  was  granted,  and  the  cause  transferred 
to  Gre^  coun^. 

A  severance  was  granted.  At  Oie  Septon- 
ber,  1016,  term  of  the  district  court,  the  de- 
fendant B.  T.  Young  was  tried,  and  on  Sep- 
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tember  16,  1918,  the  Jnry  rendered  their 
Terdlct,  finding  blm  guilty  of  murder  as 
charged  in  the  Information,  and  aeseaslng 
his  punishment  at  Imprisonment  for  llfo  at 
hard  labor.  A  motion  for  new  trial  was 
duly  filed  and  OTerruled,  and  Judgment  vas 
rendered  In  pursuance  of  the  verdict. 

From  .the  Judgment  an  appeal  was  per- 
fected by  filing  in  this  court  of  February  26, 
1917,  a  petition  In  error  with  case-made 

The  Attorney  GeneriU  has  filed  a  motion 
to  dismiss  the  appeal  on  the  ground  that 
plaintiff  in  error  has  become  a  fugltlTe  from 
Justice. 

It  appears  diat  after  the  final  submis- 
siou  of  the  cause,  plaintiff  In  wror  was,  on 

the  23d  day  of  April.  1918.  granted  a  tem- 
porary parole  by  the  Governor  of  the  state 
for  90  days,  for  the  purpose  of  having  a 
surgical  operation  performed ;  that  at  that 
time  plaintiff  in  error  was  suffering  from  a 
cancer  on  his  neck.  Tbe  warden  of  the  peni- 
tentiary reswrts  that  he  failed  to  return  at 
the  expiration  of  his  pfirole.  More  than  a 
year  having  elapsed  since  plaintiff  In  error 
was  granted  said  parole,  and  his  counsel  hav- 
ing stated  that  his  whereabouts  are  unknown. 
It  is  apparent  that  plaintiff  in  error  has  es- 
caped and  is  a  fugitive  from  Justice. 

Where  a  defendant  has  been  convicted  and 
sentenced,  and  perfects  an  appeal,  this  court 
will  not  consider  his  appeal,  unless  def«id- 
ant  Is  where  he  can  be  made  to  respond  to 
any  judgment  or  order  which  may  be  render- 
ed In  the  case.  And  where  a  defendant  makes 
his  escape  from  the  custody  of  the  law  and 
becomes  a  fugitive  txoai  Justice,  the  appeal 
will  be  dismissed.  See  Belcher  r.  State,  9 
Okl.  Cr.  50,  130  Pac.  615. 

Upon  the  uncontroverted  facts  the  plaintiff 
in  error  has  waived  bis  right  to  have  his  ap- 
peal in  this  case  considered  and  determined. 
The  appeal  Is  therefore  dismissed,  and  the 
cause  remanded  to  the  district  court  of 
Creek  county. 

ARMSTBONa  and  UATSON,  JJ^  concur. 


(iM  waali.  «0 
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(Supreme  Court  of  Washington.  May  9, 1919.) 

Appeal  and  Ebbos  4=a832(l)— Rsrbasivq— 
Statehekt  or  Pacts. 
Where  appellate  court  baaed  its  niliDg  upon 
tbe  facts  as  fouiid  In  appellant's  brief  and 
would  have  made  same  ruling  upon  statement 
of  facts,  appellant  was  not  prejudioed  because, 
hy  some  misprlrion,  Btatement  of  facts  was  not 
hi  the  files  when  Oles  were  banded  to  justice  wbo 
wrote  opinion,  and  Is  not  wtitted  to  a  rehear^ 
Ing  b7  reason. thereof. 


Departmoit  2. 

On  petitkHi  tm  vdiearlng.  PeStlon  dcsDled. 
For  formw  OKdidmi,  see  177  Paa  333. 

PBB  ODBIAM.  In  tbe  body  of  our  opinion 
In  this  case,  177  Pac  833,  we  say: 

"We  are  following  the  history  of  the  trial 
as  recited  in  tbe  briefs,  for  we  find  no  statement 
of  facts  or  bill  of  exceptions.*' 

Our  attaitl<m  la  called  to  the  fact  that  a 
statement  of  tacts  was  on  file,  and  a  part  ot 
tbe  record  at  the  time  the  opinion  was  writ- 
ten, and  for  that  and  other  reasons  a  rehear- 
ing should  be  granted. 

We  find  that  counsel  Is  ctffrect  in  his  state- 
ment, although  by  some  mlsprlslcHi  the  state- 
ment was  not  in  the  fites  whoi  handed  to  the 
writer  of  the  opinion.  But  aiK>^lant  loet 
nothing  on  that  account.  We  to<A  her  case 
from  the  brief  of  her  counsel  and  made  rul- 
ing of  tbe  law  npon  the  Utcts  as  we  there 
found  them.  Our  ruling  would  have  hem  the 
same  whether  we  based  it  upon  the  statement 
of  facts  or  up<»i  the  condusims  ot  counsel, 
which  we  accepted  without  question. 

The  petition  for  rehearing  is  denied. 


(107  WHb.  1«) 
SAI/r  T.  ANDERSON. 

WOMACH  V.  SAMB. 

(Nos.  16161,  15162.) 

(Supreme  Court  ot  Washington.  May  16, 1SK19.) 

1.  Oaroellaxzoh  ot  InsxBDiounrB  «=a68— 
Relibp— Dauaoxs. 

In  action  to  cancel  a  deed  for  failure  of 
considerati{m,  where  prayer  is  for  general  re- 
lief, court  may  deny  cancellation  of  deed  and 
award  plaintiffls  a  money  Judgment,  where  the 
facta  found  show  that  th^  are  entlUed  to 
damages. 

2.  Gms  «s>47(l)  —  Fbbsuicptioiis  —  Quzr- 
aunc  Dun  to  Hau'-Bsothsb. 

iters'  qnitelaim  deed  to  half-brother  of 
deceased  mother's  property,  executed  during 
probate  of  mother's  estate,  will  not  be  presum- 
ed to  have  been  intended  as  a  gift 

3.  Deeds  «=3210— Comsidbbatton— Pbouiss 
TO  Deed  Back  Other  Pbopebtt. 

Evidence  Held  to  show  that  sisters'  qait- 
claim  deed  to  half-brother  to  certain  property 
of  deceased  mother,  executed  during  probate 
of  mother's  estate,  was  executed  in  considera- 
tion of  hidf-brother'a  promise  to  deed  hack  to 
tbe  sisters  other  property  of  same  value  after 
estate  had  been  dosed. 
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REPOBTBB 


(Wash. 


Coosolldated  actions  by  Anna  Salt  and  by 
Bomia  Womach  a^lnat  A^el  Ander8(m. 
Judgments  for  plalntifEs,  and  defmdaut  ap- 
peals. Affirmed. 

Marttn  &  Jessepli,  of  Davoiport,  for  aK>el- 
lant 

O.  B.  LOTell,  of  XUtzTlll^  for  respondents. 


HOLCOMB,  J.  nils  action  Is  to  cancel 
-a  deed  for  failure  of  con^aratl<»i.  Tbe 
issue  arose  out  of  tbe  foUowlng  facts:  In 
I&IO  Albert  Anderson,  a  resident  of  Lincoln 
county,  Wasb.,  died,  leaving  as  bis  BcAe  belr 
bis  mother,  Tbllda  Anderson,  who  became 
the  administratrix  of  his  estate.  The  estate 
consisted  of  Tarious  i^ecea  of  land  in  Ua- 
coln  county,  including,  among  oOiars,  the 
soiled  "Busey  Place,"  whl^  Is  tbe  sub- 
ject-matter of  tbe  present  action.  Some 
months  after  Albert  AndersCT^s  daitb  bis 
moth»  also  died,  intestate  and  Amanda 
Sandygren,  cme  of  tbe  parties  to  this  action 
in  the  lower  court,  was  amxrinted  adminis- 
tratrix of  her  mother's  estate,  ^ere  were 
Are  b^rs  of  ndlda  Andersm,  among  them 
tbe  respondents  Anna  Salt  aW  Emma  Wo- 
macb,  and  their  half-brother  and  sister, 
Amanda  Sandygroi  and  Axel  Anderson,  tbe 
defendant  below. 

The  complaint  alli^ed  that  during  the  pro- 
bate of  TMlda  Anderson's  estate,  tbe  admin- 
istratrix, Amanda  Sandygren  and  tbe  defend- 
ant below,  Axel  Anderson,  persuaded  Anna 
Salt  and  Emma  Womacb  that.  If  they  would 
execute  a  quitclaim  deed  In  favor  of  Ax^  An- 
derson to  tbe  so-called  "Busey  Place,"  he, 
Anderson,  wot]ld  deed  back  to  Anna  Salt  and 
Emma  Woraach  other  land  of  the  same  value, 
when  the  estate  should  be  finally  closed. 
Thereupon  such  quitclaim  deed  was  executed 
by  Anna  Salt  and  Emma  Womacb  to  Axel 
Anderson,  and,  as  the  appellant  further  al- 
lies, the  estate  was  finally  closed,  but  no 
return  deed  was  ever  made  to  Salt  and 
Womacb  by  Anderson.  Upon  this  statement 
of  their  cause  they  prayed  for  the  cancella- 
tion of  tbe  quitclaim  deed  aforementioned 
and  fmr  general  relief.  Anderson  demurred  to 
the  complaint  on  a~  number  of  statutory 
grounds  not  material  to  this  inquiry,  and 
upon  being  overruled,  answered,  substantial- 
ly denying  the  all^tions  of  the  plaintifTs 
complaint,  and  afflrmatlvely  alleging  that 
Anderson  occupied  by  adverse  possession; 
that  the  property  was  accqnired  by  bim 
through  a  transaction  between  himself  and 
bis  deceased  brewer,  Albert,  as  a  partner- 
ship, and  finally  that  tbe  quitclaim  deed  was 
voluntarily  executed  by  bis  half-sisters.  Tbe 
pleadings  are  of  two  separate  actions,  but  fen* 
tbe  purposes  of  trial  the  causes  were  consol- 
idated, and  may  properly  be  so  regarded  in 
their  disposition  here.  Tbe  trial  court  found 
tbe  facts  to  sustain  the  plaintiffs  b^ow,  but 
snbstituted  a,  money  JudgiBent,  prorated  to 


each,  tor  their  prayer  for  tbe  cancellation 
of  tbe  deed. 

The  ap[)eal  presents  two  principal  ques- 
tions for  our  determination:  I^rst,  whether 
the  money  recovery  rendered  by  the  lower 
court  could  properly  be  substituted  for  Judg- 
ment of  cancellatl<Hi,  and,  second.  Wheth^ 
tbe  facts,  as  reported,  support  the  finding  of 
tbe  lower  court. 

Briefly,  appellant's  theory,  deducted  from 
bis  argument,  is  that  there  is  no  equity 
in  tbe  bill,  and  that  this  is  a  case  where  tbe 
court  would  have  to  find  that  It  could  not 
administer  equitable  relief.  In  support  of  this 
position  appellant  cites  Robinson  v.  Brooks. 
31  Wash.  60,  71  Pac.  721 ;  Knlbb  v.  Morten- 
sen,  89  Wash.  596.  154  Pac  U09:  GUbert 
Hunt  Co.  V.  Parry,  59  Wash.  646,  110  Fac. 
Ml;  Wintermute  v.  Camer,  8  Wash.  590, 

36  Pac.  490;  TopUta  v.  Bauer,  26  App. 
Dlv.  125,  49  N.  T.  Supp.  840:  Dakin  v. 
U.  P.  By.  (C.  C.)  5  Fed.  665 ;  Von  Beck  v. 
Rondout,  41  N.  T.  619;  Klnsey  v.  Bennett, 

37  S.  O.  319, 15  S.  E.  965  r  Johnson  v.  Swante. 
128  Wis.  68,  107  N.  W.  481,  5  I*  R.  A.  (N. 
S.)  1048,  8  Ann.  Gas.  546;  Murkowskl  v. 
Murkowakl.  61  Wash.  105,  112  Pac.  92;  Prig- 
non  v.  Daussat,  4  Wash.  2(M,  29  Paa  1046, 
31  Am.  St  Rep.  914;  Decker  v.  Scbuize,  11 
Wasb.  47,  39  Pac.  261.  27  L.  R.  A.  335,  48 
Am.  St  Rep.  858;  Brlsky  v.  Lamb-Davis 
Lbr.  Co..  98  Wash.  162,  167  Pac.  118;  Chica- 
go, etc.,  Ry.  v.  O^tterington,  84  Tex.  218.  19 
S.  W.  472,  31  Am.  St  Rep.  42;  Hawes  v. 
Dobbs  (Com.  PI.)  18  N.  T.  Supp.  123 ;  Robert- 
son V.  McPberson,  4  Ind.  App.  595,  31  N.  B. 
478;  Brldi  Cb.  v.  Jewett  169  N.  T.  143,  62  N. 
E.  170;  Denny  v.  McCown,  34  Or.  47.  64 
Pac.  952;  Dodd  v.  Home  Mutual  Ins.  Co., 
22  Or.  3,  28  Pac.  881,  29  Pac.  3;  Collier  t. 
Collier  (N.  J.  Cb.)  33  AtL  193.  A  digest  of  the 
citations  from  each  is  as  follows:  Where 
the  equitable  jurisdiction  of  the  court  has 
failed;  where  excessive  items  are  claimed; 
where  a  lien  failed ;  where  a  request  for  a 
Jury  to  assess  damages  fras  denied;  where 
the  entire  ground  for  equitable  relief  fails; 
where  a  purely  equlteble  action  was  sought 
to  be  retained  solely  to  give  damages  not 
demanded  by  plaintiff;  where  an  agreement 
was  within  the  statute  of  frauds;  where  a 
deed  was  made  In  consideration  of  a  con- 
tract not  an  integral  part  of  tbe  deed ;  where 
there  was  partial  fnilure  of  title  sought  to 
be  conveyed;  where  no  mistake,  fraud,  or 
undue  influence  was  shown  In  tbe  making 
of  an  agre«nent ;  where  the  obligations  of  a 
deed  were  in  tbe  nature  of  covenants: 
where  there  is  utter  variance  between  a 
complaint  in  equity  and  tbe  proof;  where  a 
money  recovery  was  sought  on  a  void  trust 
deed;  where  the  complaint  alleges  partly 
legal  and  partly  equitable  matters  and  fails 
in  tbe  equitable  matters — in  all  such  cases 
wherein  tbe  court  cannot  administer  equi- 
table relief,  the  action  must  be  dismissed, 
and  tbe  parties  left  to  their  remedy  at  law. 
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Ag&inBt  this  the  re^ndents  mar^l  tbe 
following  cases:  New  York  Ice  Co.  t.  North- 
western Ina  Co.,  2S  N.  Y.  357 ;  Yarwood  t. 
Johnson,  29  Wash.  643,  70  Pac.  128;  Dor- 
mltzer  T.  Ger.  Savings  &  Loan  Soc.,  23  Wash. 
132,  62  Pac.  862 ;  Watson  v.  Glover,  21  Wash. 
677,  S9  Pac.  016 :  Murkowski  T.  MurkowBki, 
61  Wash.  104, 112  Pac.  92;  MacKay  t.  Smith, 
27  Wash.  442,  67  Fac.  9S2;  Hewett  t.  Dol^ 
fl»  Wash.  163,  124  Pac.  374 ;  31  Cya  111.  A 
digest  of  the  argnment  which  these  cases 
support  Is:  That  equity  will  give  relief  up- 
on the  facts  and  not  tbe  prayer ;  where  both 
legal  and  equitable  relief  are  prayed  for,  but 
the  complainant  falls  on  one  side,  relief  may 
be  awarded  on  the  side  established;  that 
a  prayor  for  genial  relief  entitles  complain- 
ant to  any  relief  supported  by  tbe  allegations 
of  the  complaint  and  tbe  proofs  introduced ; 
that  where  a  cotui^aint  sounds  in  both  equity 
and  law  the  plaintiff  is  not  restricted  to  the 
relief  asked  for  specially;  where  tbe  prayer 
for  special  relief  is  defective  relief  will  be 
granted  under  tbe  general  t«"ayer,  consis- 
tent with  the  equities  of  tbe  case. 

[1]  We  regard  respondents'  authorities  as 
being  consonant  with  tbe  letter  and  spirit  of 
the  law  as  it  applies  in  the  instant  case ;  In- 
deed, in  tbe  face  of  tbe  decislm  In  the  case 
of  Hewett  v.  Dole,  supra,  we  cotild  not  well 
do  otherwise.  Hewett  v.  Dole  was  a  case  In 
which  the  law  was  most  compr^enslvely 
searched,  analyzed,  and  stated  by  Judge  El- 
lis. Tbe  facts  were  more  complex  than  in  the 
instant  case,  but  the  general  foundations  are 
the  same.  The  action  was  brought  for  tbe 
cancellation  of  an  instrument  upon  tbe 
grounds  that  there  was  a  failure  of  consid- 
eration. Tbe  court  held  that  the  deed  conld 
not  be  canceled,  but  a  judgment  would  be 
given  for  money  damages.  Speaking  for  the 
court.  Judge  Bills  concluded  his  dlscosalon 
with  the  foUowii^  otiaervatlons: 

"We  think  the  trial  court  correctly  held  that 
there  was  no  such  dear  and  convincing  evi- 
dence of  fraud  as  to  warrant  a  resdsBion.  The 
complaint,  however,  alleged,  and  the  evidence 
established,  facts  sufficient  to  entitle  the  ap- 
pellant to  relief  in  damagee,  and  the  prayer 
was  for  general  relief.  Tbe  appellant  is  enti- 
tled to  a  judgment  for  the  $1,000  cash  pay- 
ment-" 

In  the  Instant  case  the  averment  of  fraud 
in  the  complaint  was  stricken  upon  motipn 
of  the  respondent,  but  the  prayer  of  the  com- 
plalnt  was  for  general  relief. 

[2,  3]  The  second  question  pres^ted  is  as 
to  whether  tbe  facts  Justified  any  recovery 
at  all.  The  testimony  Is  flatly  contradictory 
on  each  side ;  aMiellant  asserts  that  nothing 
whatever  was  said  about  conveying  to  the 
grantors  of  the  quitclaim  deed  any  substitute 
property;  tbe  re^ndents  are  equally  em- 
^atic  that  such  an  agreement  was  tbe  mo- 
tive and  conslderatioii  <tf  tta^  anitdaiming. 


Tbe  appellant  does  not  go  beyond  a  n^;atIoii, 
he  does  not  show  affirmatively  a  convincing 
reason  for  res[>ondents'  action  as  against  tbe 
position  established  by  them.  He  admits  that 
It  was  the  oral  wish  of  bis  mother  that  her 
estate  shoald  be  equally  divided  between  tbe 
children,  and  we  cannot  presume  that  tbe 
grantors  intended  the  quitclaim  deed  as  a 
gift.  It  Is  also  aivaroit  from  the  record 
that  Anna  Salt  and  Eknma  Womacb  are  not 
such  experienced  business  women  as  to  sug- 
gest that  Oxey  were  culpably  careless  in  tbe 
transaction.  In  view  ,of  the  record,  as  a 
whole,  we  cannot  disturb  the  finding  of  the 
trial  court  llils  concludon  must  also  apply 
to  the  questlmi  of  the  lower  court's  valuation 
of  the  premises,  and  the  question  of  Axel 
Anderson's  previons  control  of  the  property 
In  connection  witb  his  deceased  brother, 
Albert  In  both  these  matters  we  regard  th^ 
court's  findings  as  conclusive,  after  a  careful 
consideration  of  the  entire  record. 

The  Judgment  In  eadi  cause  will  be  af- 
flrmed. 


MOUNT,  rULLEBTON, 
JJ.,  concur. 


and  PABKBR, 


ON  Wash,  tlii 

STATB  ex  rel.  RADDUB  t.  SUPEBIOR 
COUBT  FOR  KING  COUNTY. 
(No.  1S270.) 

(Sapruae  Cknirt  «f  Washington.  May  3, 1819.) 

1.  iNrAHTB  «B>ie  —  JuTxnnA  OouET  Pbo- 
CEEDina— X)efindbiict  and  Dbuhqitenot. 

A  petition  alleging  that  a  cfaUd  assodates 
with  a  groap  of  disorderly  boys  and  engages  Ih 
conduct  which  oidangers  his  moral  welfare, 
dting  an  instance  of  disorderly  conduct  at  a 
scliool,  is  sufficient  to  comply  with  the  juvenUe 
court  law  (Rem.  Code  1915,  g§  1987—1,  1987-m- 
5),  especially  in  view  of  the  liberal  couatruction 
enjoined  soctions  10  and  14  of  the  juvenUe 
act  providing  for  private  hearings  and  preserva- 
tion of  the  records  until  the  child  becomes  of 
age. 

2.  Infants  «=»16— Juvenile  Courts— Vari- 
ance Between  Coupiaint  and  FinDiRO— 

-  Dklinqdenct— Dependency. 

Proceedings  in  the  juvenile  court  are  not 
fatally  irregular  because  tbe  complaint  alleged 
the  child  was  deUnguent  and  the  court  found 
him  dependent,  in  view  of  the  purpose  of  the 
law  and  the  court's  jurisdiction  of  both  delin- 
quency and  dependency. 

3.  Infants  «=316-^utenilb  Codbts— Hxab- 
ING— Bepbksentation  OF  Cbild. 

In  view  of  sections  3,  6,  and  7,  of  the  Juve- 
nile Court  Act  where  a  child's  mother  was  no- 
ticed for  the  hearing  and  probation  officers  were 
present  the  child  bad  all  the  representation 
required  by  tiie  statutes  <»  needed. 
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4.  iHTAIfTB  ^9l6~JqTXITILS  COITKTa— RCF- 
BESXNTATtON  OP  iHFAIfT— PBOBATION  OfFI- 
CBB— PKTinOH  VOS  BSTZBW— CONCLUSION . 

A  petition  to  nriew  the  proceedings  of  the 
JnTenile  department  of  the  soperior  court  com- 
mitting a  minor  Betting  out  the  provisions  of  the 
law  relating  to  representation  of  the  minor, 
and  alleging  failure  of  compliance,  without  re- 
ferring to  Ute  mother  of  the  child  and  the  pro- 
bation officers  who  were  present  as  its  repre- 
sentatives, most  be  taken  as  allpging  a  mere 
conclusion  that  the  mother  and  probation  offi- 
cer were  not  aoffieioit  representativea  fOr  the 
child. 

5.  JUBT  «=»25(2)  —  JCTTKNIUB  GOUBT  —  DB- 
lUND — ^NeCESSITT. 

Juvenile  Court  Act,  |  2,  providing  that  the 
court  ma;  order  jury  trials  upon  its  own  motion 
or  the  application  of  another  person  interested, 
did  not  grant  a  jury  trial  as  a  matter  of  law, 
bat  depends  for  its  application  apon  demand, 
and  failure  to  so  demand  must  be  taken  as  a 
waiver  of  trial  b7  jury. 

Department  2. 

Proceedlug  by  the  State,  on  the  relatiou 
(tf  May  Kaddue,  on  behalf  of  Lowell  Raddue, 
a  minor,  against  the  Superior  Court  for 
King  County  for  writ  to  review  tbe  order 
and  proceedings  of  tbe  JaveDlle  court  de- 
partment committing  such  minor  to  tbe  state 
training  school.  Hearing  upon  a  sbow- 
cause  order.  Show-cause  order  set  aside, 
and  cause  dismissed. 

Peterson  ft  Hacbrld^  of  Seattle  for 

plaintiff. 

Fred  C.  Brown  and  Jfdm  Frater,  both  of 
Seattle,  for  respondent 

AnrOHEI-L,  J.  On  February  17,  1919. 
liowdl  Raddue,  a  minor  between  16  and  17 
years  of  age,  was  found  to  be  9  dependent 
child,  and  on  February  21,  1919,  was  order- 
ed committed  to  the  state  training  school 
by  the  juvenile  court  department  of  the  su- 
perior court  of  King  county. 

May  Raddue,  the  mother  of  the  child,  filed 
in  this  court  her  petition  for  a  writ  to  re- 
view the  order  and  proceedings  of  the  su- 
perior court  Upon  a  show-cause  order 
issued  and  served  the  respondent  has  made 
and  filed  a  return. 

t1]  In  the  final  submission  of  the  caus^ 
plaintiff  relies  on  three  chief  contentions: 
First,  it  is  claimed  the  petition  filed  in  the 
superior  court  doee  not  allege  facts  from 
which  It  can  be  determined  if  the  minor  was 
a  delinquent  The  petition  In  the  trial 
court  alleges  that  the  child  associates  with 
a  group  of  disorderly  boys  and  engages  In 
conduct  which  endangers  his  moral  welfare, 
flud  that  ou  the  31st  day  of  January,  lOJO, 
tie  was  disorderly  In  his  conduct  in  and 
about  the  West  Woodland  School,  during 
school  hours.  Thus  there  is  the  complaint 
of  a  general  line  of  evil  conduct  by  whl4A 


he  associated  with  disorderly  boys.  Illustrat- 
ed by  a  specific  Instance  In  and  about  a 
school  during  school  hours.  It  Is  contended 
that  the  petition  In  the  superior  court  must 
be  taken  as  It  appears  upon  its  face,  and  that 
It  is  Insufflcient  under  section  S  of  the  Ju- 
venile court  law  of  1913  (Bern.  Code,  i 
1987—0),  to  the  effect  that  the  petition 
shall  contain  a  statement  of  facts  constitut- 
ing such  dependency  or  delinquency,  as  de- 
fined In  section  19S7— 1,  Rem.  Code.  Section 
1  of  the  law  makes  the  whole  act  applicable 
to  children  under  IS  years  of  age  who  are 
delinquent  or  dependent  Tbe  same  section, 
by  18  subdivialona,  gives  meanings  and  def- 
initions of  the  words  "dependent  child." 
Further  on  the  section  defines  tbe  words 
"delinquent  child"  as  one  who  violates  pos- 
itive statute  law  or  who  habitually  uses  vile, 
obscene,  vulgar,  profane,  or  Indec^t  lan- 
guage, or  Lb  guilty  of  Immoral  conduct  etc. 
By  the  statute,  delinquency  Is  a  greater  de- 
parture from  right  than  Is  d^ndency.  Sub- 
division 13  of  section  1  of  the  act  In  speak- 
ing of  the  care  and  restraint  by  the  parents 
of  tbe  child,  declares  that  a  child  "who  is 
In  danger  of  being  brought  up  to  lead  an 
idle,  dissolute  or  immoral  life"  Is  a  depeiid- 
ent  child,  while  subdivision  16  of  the  same 
section  provides  that  a  child  "who  from  any 
cause  is  In  danger  of  growing  up  to  lead  an 
idle^  dissolute  or  immoral  life"  Is  a  depend- 
ent child.  Manifestly,  to  complain  that  a 
boy  17  years  of  age  associates  with  disor- 
derly boys,  and  then  specify  that  he  was 
disorderly  at  one  of  the  schools  during 
school  hours,  is  a  sufficient  statement  of 
facts  constituting  dependency  as  defined  in 
section  1  of  the  law.  The  words  used  in  the 
complaint  are  plain  words.  The  term  "dis- 
solute" used  In  the  statute  conveys  to  the 
.  common  mind  the  Idea  of  being  unre.stralned 
or  disorderly,  which  is  the  condition  attrib- 
uted to  the  child  by  the  language  of  the 
complaint  because  of  bis  assodatlons  al- 
ready developed  Into  open  disorder  at  one 
of  the  public  schools.  Especially  must  the 
language  of  the  complaint  be  deemed  suffi- 
cient In  view  of  the  rule  of  liberal  construc- 
tion enjoined  by  section  14  of  the  act  to- 
gether with  the  policy  suggested  by  section 
10  thereof,  which  provides  for  private  hear- 
ings In  the  discretion  of  the  judge  or  upon 
demand  of  the  child.  Certain  written  rec- 
ords made  In  su(^  cases  are  requli*ed  to  be 
kept  from  the  public  and  to  be  destroyed 
before  the"  child  reaches  the  age  of  21  years. 
The  whole  law  thus  presents  the  plan  by 
which,  in  the  attempt  at  promoting  the 
child's  moral  welfare,  as  little  as  possible 
of  minor  details  shall  be  given  to  the  public, 
lest  there  be  discouragement  to  the  child 
and  a  disturbance  of  the  process  of  reforma- 
tion. Plaintiff  calls  attention  to  several 
cases  frmn  other  states  which  appear  to 
support  the  contention  that  the  complaint 


^aFor  other  earn  m  sun*  topic  ud  KET-NUUBKR  In  all  K«j-NumlMnd  Digertii  aad  Indaus 


Digitized  by  Google 


Wash.) 


STATE  T.  SUPERIOR  COURT 
(ISO  P.) 


877 


Is  DOt  sQffldently  definite.  An  examination 
of  them  sbows  they  rest  upon  statutes  more 
or  less  different  from  ours  In  the  d^nltlons 
of  delinquency  and  dependency,  and  are 
sltent  with  reference  to  the  rule  of  construc- 
tion and  the  suggestion  of  private  hearings 
and  records  declared  In  our  la,w. 

[21  It  Is  also  argued  by  plaintiff  that  the 
proceedings  are  fatally  irregular  because  the 
complaint  alleged  the  child  was  a  deliwjuent 
and  the  court  found  he  was  a  dependent. 
On  the  contrary,  the  terminology  used  in 
this  respect,  in  the  petition  or  complaint.  Is 
unimportant,  for  the  court  has  Jurisdiction 
In  either  kind  of  a  case.  The  important 
thing  Is  that  the  petition  is  intended  to  put 
the  machinery  of  the  court  Into  motion  for 
the  achievement  of  the  cont^plated  pur- 
posfc    SecUoo  10  <^  the  act  provides : 

"After  aeqniring  JnriadletifHi  over  any  child, 
the  court  iball  have  power  to  make  an  order 
with  respect  to  the  custody,  care  or  control  of 
such  child,  or  Any  order,  which  In  the  judgment 
of  the  court,  would  promote  the  diild's  health 
and  welfare." 

[3,4]  Plaintiff's  second  point  la  that  the 
minor  was  tried  in  the  absence  of  his  mother, 
and  that  there  was  no  person  or  association 
appointed  on  behalf  of  the  minor  to  rep- 
resent lilm,  contrary  to  section  «  of  the  act 
which  provides : 

'In  uoj  case  the  judge  shall  appdnt  some 


the  duties  of  the  probation  officer  this  seC' 
tlon  provides: 

'*The  probation  officer  or  officers  shall  inquire 
into  the  antecedents,  character,  family  history, 
environments  and  caaae  of  dependency  or  de- 
linquency of  every  alleged  dependent  or  delin- 
qnent  child  brought  before  the  juvenile  court 
and  shall  make  his  report  in  writing  to  the  judge 
thereof,  shall  be  present  in  order  to  represent 
the  interests  of  ttie  child  when  the  ease  is 
heard,  shall  famish  the  court  andi  Information 
and  assistance  as  the  judge  may  require,  and 
shall  take  such  charge  of  the  child  before  and 
after  the  trial  as  may  be  directed  by  the  court" 

The  petition  in  tills  court  sets  out  with 
particularity  certain  provisions  of  the  law, 
end  then  alleges  failure  of  compliance 
iherevrith;  but  it  Is  wholly  silent  with  ref- 
erence lo  the  appointment  by  the  court  and 
the  services  of  a  probation  oOicer  required 
by  the  law.  In  such  condition  of  the  plead- 
iug  and  the  law  the  allegation  that  there 
was  no  one  to  represeut  the  minor  must  be 
taken  as  a  mere  conclusion  expressing,  in 
effect,  the  opinion  of  the  plaintiff  that  the 
mother  and  probation  officer  were  not  suffi- 
cient representatives  for  the  child.  On  the 
contrary,  we  are  satisfied  the  child  had  all 
the  representation  requli'cd  or  needed. 

[(1  Plaintiff's  third  point  is  based  on  a 
provl8i<m  in  section  2  of  the  act,  as  follows : 

"In  all  trials  under  Ihis  act,  any  person  In- 
terested therein  may  demand  a  jury  trial,  or  the 


snitable  person  or  association  to  act  in  behalf  i  Judge  of  his  own  motkm  may  oider  a  juzy  to  tiy 
of  the  child."  I  the  case." 


By  sections  6  and  7  the  act  embraces  cas- 
es of  children  without  parents  or  guardlnns 
or  having  any  such  their  re^dences  are  un- 
known or  outside  of  the  state,  in  which  i 
cases  there  must  be  publication  of  summons. 
It  is  the  design  of  the  statute  that  there 
shall  be  no  bearing  in  the  absence  of  some 
proper  person  to  assist  and  represent  the 
.child.  In  this  case  the  notice  and  summons 
were  addressed  to  and  served  upon  plaintiff, 
the  mother  of  the  child,  at  the  family  home 
In  Seattle  on  February  14,  1919,  three  days 
prior  to  the  date  fixed  and  noticed  for  the 
hearing.  The  bummons  ^ve  notice  of  the 
place,  date,  and  hour  of  the  hearing  and 
commanded  plaintiff  to  appear  and  resist 
the  same  if  she  saw  fit  and  to  have  the  child 
with  her  at  the  time  and  place  named.  Her 
petition  In  this  court  shows  that,  pursuant 
to  the  notice  and  summons,  she  did  take  the 
child  to  the  superior  court  at  the  time  of 
and  for  the  pnrpc^es  of  the  bearing  on  Feb- 
mary  17th,  and  the  whole  record  fails  to 
suggest  any  incompetency  of  the  boy's  moth- 
er, his  natural  custodian,  to  act  In  his  be- 
half, after  having  two  days  more  notice  of 
the  bearing  than  the  minimum  time  provided 
by  the  law.  Again,  section  3  of  the  act  pro* 
vldes  for  the  appointment  by  the  court  of 
one  or  more  discreet  persons  of  good  char- 
acter to 'serve  as  probation  oOeen.   As  to 


the  case.' 

It  is  stated  the  record  is  dlent  as  to  wheth- 
er a  Jury  was  demanded  or  refused  and 
plaintiff  contends  that  the  minor  could  not 
waive  this  provision;  that  It  could  only  be 
waived  by  some  person  acting  for  or  in  his 
behalf,  without  which  waiver  the  trial 
would  be  Yoid.  The  Juvenile  court  law  is 
remedial,  rather  tlian  punitive.  It  is  for, 
rather  than  against,  the  child.  Its  sct^ 
and  purposes  to  such  effect  are  aptly  defined 
In  Re  Lnndy.  82  Wash.  148,  143  Pac.  886. 
Ann.  Cos.  1916B,  1007.  The  pray^  in  the 
petition  to  the  Juvenile  court  in  the  present 
case  Is  to  make  such  orders  in  the  premises 
as  shall  be  for  the  welfare  of  said  <^ld. 
The  provision  as  to  a  Jury  trial  Is  not 
forceable  as  a  matter  of  course,  but  depends 
for  its  application  upon  the  demand  of  some 
party  interested,  or  the  motion  of  the  judge. 
If  the  child  has  no  r^resentative  at  Qie 
bearing,  that  of  Itself  would  avoid  any  Judg- 
ment other  than  a  dismissal ,  but  in  this 
case,  having  seen  the  child  was  represented, 
the  failure  to  demand  a  Jury  trial  must  be 
taken  as  a  waiver  of  such  trial. 

Accompanying  the  rei  um  mode  by  re- 
spondent to  the  show-cause  order  Issued 
herein  was  an  affidavit  of  respondent  which 
plaintiff  moved  to  strike.  Our  views  herein 
expressed  rest  upon  the  petition  of  plaintiff, 
the  return  made  by  respondokt,  and  the  law. 
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and  not  upon  the  affidavit  or  any  portion 
thereof 

FindlDS  DO  error  in  the  proceeding!  and 
Judgment  of  the  sui>erlor  court,  the  ahow- 
cause  order  Issued  out  of  this  court  is  set 
aside,  and  the  tianse  In  this  court  dismissed. 

CHADWTCK,  C.  J.,  and  MOUNT,  TOL- 
MAN.  and  HOLCOMB,  JJ.,  coucur. 


OW  Wasb.  M7) 
GOIiVIN  et  sL  T.  CLARK.    (No.  15149.) 

(Supreme  Ooart  of  Washingtoli.  Bfay  9,  1919.) 

1^08  AND  LOOOUIO  4=S»10(8)  —  ACTION  FOB 

Valve  or  tucbkb  Cot— Accukact  or  Bcuje 

—Evidence. 
In  action  for  value  of  timber  alleged  to 
have  been  cut  by  defendant  under  a  contract 
with  plaintiffs,  Involring  iasue  of  whether  de- 
fendant's log  scale  was  accurate,  evidence  of 
the  difference  between  timber  standing  at  time 
contract  was  entered  into  and  amount  standing 
at  time  of  trial  compared  with  amount  cut  as 
shown  by  scale  was  insufficient  to  show  scale 
Inaccurate,  since  the  smounts  of  timber  standing 
At  such  times  were  mere  estimates. 

Department  1. 

Appeal  fn»n  Superior  Court.  Thurston 
County;  John  R.  Mltchdl,  Judge. 

Action  by  Ambrose  Fred  Colvln  and  oth- 
ers against  Delbert  Clark.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  dismiss. 

Troy  &  Stnrdevant,  of  Olympia,  for  ap- 
pellant. 

Thomas  H.  Vance,  of  Olympia,  for  re- 
spondents. 

TOLMAN,  J.  This  case  has  already  been 
before  this  court,  and  was  reversed  for  fail- 
ore  of  the  trial  court  to  make  findings  of 
fact  and  conclusions  of  law.  83  Wash.  376, 
145  Pae.  419.  While  this  action  was  pending 
a  second  suit  was  commenced  by  the  same 
plaintiffs  against  the  same  defendant,  involv- 
ing the  same  contract,  for  the  purpose  of  re- 
covering the  stumpage  value  of  timber  al- 
leged to  have  been  cut  from  the  south  tract, 
as  distinguished  from  the  north  tract  in- 
volved in  this  action,  the  contract  being  an 
entirety,  but  the  timber  lying  In  two  dis- 
tinct bodies.    The  second  suit  came  up  on 


appeal,  and  Is  reported  In  101  Wash.  100, 172 
Pac.  214,  where  the  contract  Involved  is  set 
forth,  uid  Is  construed  bj  this  court,  and  a 
comprehenslTe  statanent  of  the  facta  tUI  be 
found. 

Appellant  contends  that  the  decision  last 
referred  to  Is  fully  decisive  of  all  of  the  is- 
sues lAvoIved  in  this  appeal.  While  the  re- 
spondent contends  that  though  this  court 
held  in  the  case  decided  in  101  Wash.  100, 
172  Pac.  214,  that  the  timber  cat  was  paid 
for  according  to  an  admittedly  correct  scale 
kept  bj  the  defendant,  yet  In  this  case  the 
mill  or  log  scale  lEept  by  the  defendant  was 
r^>eatedly  and  continually  challenged,  and 
therefore  Invites  us  to  hold  that  the  scale  as 
kept  was  Incorrect,  and  that  respondent 
should  be  permitted  to  recover  In  this  case- 
at  the  contract  price  for  the  difference  be- 
tween 5,000,000  feet  of  merchantable  timber, 
estimated  at  the  time  of  the  making  of  the 
contract  to  be  In  the  north  tract,  and  the 
amount  paid  for  according  to  the  defmdant'B 
scale,  less  390,000  feet,  the  amotmt  estimated 
to  be  still  standing  at  the  time  of  the  trial 
below.  This  has  necessitated  an  examina- 
tion of  the  evidence  relating  to  the  1<^  scale 
kept  by  the  defendant,  and  we  have  read  the 
whole  record  carefully,  but  find  nothing 
therein  which  directly  challenges  the  accu- 
racy of  the  scale  as  kept.  Respondmts'  case 
was  presented  npon  the  theory  that  there 
was  admittedly  6,000,000  feet  of  merchanta- 
ble timber  In  the  north  tract  when  the  con- 
tract was  made;  that  at  the  time  of  the  trial 
below  there  remained  but  390,000  feet  stiU 
uncut  In  that  tract;  and  that  therefore,  since 
the  amount  of  timber  cut  and  paid  for,  as 
shown  by  the  scale,  did  not  equal  the  differ- 
ence, the  scale  must  necessarily  be  incor- 
rect. Since  the  total  amount  of  timber  In  the 
north  tract  was  but  an  estimate  in  the  first 
place,  and  the  record  abounds  with  evidence 
which  Indicates  that  the  amount  may  have 
been  overestimated,  since  the  amount  which 
remained  standing  Is  also  but  an  estimate, 
and  the  only  direct  evidence  of  the  amount 
cut  Is  that  contained  in  the  scale,  and  since 
the  appellant  must  In  the  end  pay  for  the 
total  amount  called  for  by  the  contract,  as 
construed  by  our  former  decision,  the  judg- 
ment appealed  from  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  dis- 
miss. 

MACKINTOSH.  MAC7,  and  FULLERTON^ 

JJ.,  concur. 
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MUNIOIFAL  OOBFORATIONS  «S»TO5(1)— IHJU- 

BIBS  OH  Stbxeto— Autohobhx  as  "Danoeb- 

ous  Instbumentautt." 
An  antomobile  ia  not,  per  Be,  a  "daDgerous 
instrumentality,"  but  i»  such  only  when  driven 
OD  the  highways  in  a  careless  and  negligent 
manner,  at  least  more  bo  than  a  horse-drawn 
vehicle. 

[Ed.  Note^Fw  other  definidona,  see  Words 
and  Phraset,  Second  Series,  Dangeroui  Inatm- 

mentality.] 

En  Banc. 

Appeal  from  Superior  Cour^  King  Cotmty; 
J.  T.  Booald,  Jadge. 

On  rehearing.  Original  decision  adhered 
to. 

For  former  opinion,  see  174  Pac.  648. 

Walter  S.  FnltOD,  et  Seattle  for  appel- 
lants. 

Roberts,  Wilson  &  Sheel,  and  Farrell,  Kane 
it  Stratton,  all  of  Seattle^  for  reqiondait. 

FEB  CUBIAM.  A  petition  for  rehearing 
en  banc  having  been  granted  herein  and  the 
case  reheard,  a  majority  of  the  court  adheres 
to  the  original  decision  reported  In  174  Fac. 
048,  reversing  the  Judgment. 

The  court,  however,  desires  to  modify  the 
broad  and  unqualified  8tatem«it  In  the 
original  opinion  that  "an  automobile  la  a 
dangerous  instrumentality."  A  part  Of  the 
opinion  was  onintentlonaUy  omitted;  the 
writer  Intended  to  say: 

"An  automobile  is  a  dangeroos  instrumental- 
ity when  driven  npon  the  highways  in  a  carelcsB 
and  negligent  manner,  at  leaat  more  so  than 
a  horse-drawn  vehicle" 

—followed  by  the  statement  as  to  an  owner 
intrusting  It  to  or  leaving  it  with  another, 
and  ttie  quotatira  from  Knust  v.  BuUocfc,  60 
Wash.  141, 109  Pac.  33»,  as  to  a  horse-drawn 
vehicle. 

We  are  not  now  disposed  to  adopt  tbe  dar- 
ing innovation,  as  a  legal  principle,  that  an 
antomobile  Is,  per  se^  a  "dangerons  Instra- 
mentallty." 


(IM  Wash.  «M) 

MILWAUKEE  LAND  CO.  t.  WBTEBr 
HABUSBR  TIMBER  CO. 
(No.  15181.) 

(Supreme  Court  of  Washington.  May  1,  1M9.) 

1,  BouNDABiEa  4=937(3)— Lost  oB  Debtbotbd 
OoBNEBS  —  Location  of  Quabtob  Section 
BT  SuEVETOR— Evidence. 
In  action  under  Rem.  Code  1915,  |  947,  to 

establish  boundary  line  l>etween  plaintiff  and 


defendant's  lands  In  adjoining  sections,  tiie  de- 
terminative qnestifui  being  whether  a  purported 
quarter  section  comer  was  the  corner  act  by 
government  surveyor,  held,  under  the  evidence, 
that  the  government  surveyor  did  not  locate  pur- 
ported cca-ner  as  a  comer  on  the  section  line. 

2.  BOUKDABIES  ^»3(®  —  QOTBBNUEKI  COB- 

NEBS  Versus  Distances. 
When  a  comer  located  by  govemment  sur- 
veyor is  definitely  sbown,  It  will  prevail  over 
diatancea,  courses,  blazes,  or  calls  of  the  ofiBcial 
field  notes. 

3.  BOUNDABIBB  4=»7  —  EBBONEODS  I^ATION 
or  GOBNEB— COBBBCmON  BT  COUBT. 

Error  in  location  of  a  comer,  however  jdain- 
ly  shown,  la  not  subject  to  correctioi  bj  the 
courts. 

D^artment  2. 

Appeal  from  Superior  Court,  Grays  Har- 
bor County;  H.  W.  B.  Hewen,  Judge. 

Action  ]u  the  Milwaukee  Land  Company, 
against  the  Weyerhaeuser  Timber  Company. 
From  the  decree  rendered,  defendant  ap- 
peals. Affirmed. 

W.  H.  Abel,  of  Moutesano,  for  appellant. 
F.  M.  Dudley  and  F.  M,  Barkwill,  both  of 
Seattle  tar  respondenL 

FDLLERTON,  J.  The  appellant,  Weyer- 
haeuser Timber  Company,  Is  the  owner  of 
the  north  half  of  section  29,  township  20 
north,  of  range  7  west  of  the  Willamette 
meridian,  the  land  being  situate  in  Grays 
Harbor  county,  in  this  stat6.  The  respond- 
ent owns  the  half  section  of  land  contiguous 
thereto  on  the  north,  described  as  the  south 
half  of  section  20,  In  the  same  township  and 
range.  Tb6  respondent  brought  the  present 
action,  under  section  947  of  the  Code  (Rem- 
ington's), against  the  appellant  to  establlsb 
the  boundary  tine  between  the  respective 
tracts,  averring  in  Its  comfdalnt  that  the 
quarter  corner  post  on  such  boundary  line 
had  betmne  lost  or  had  been  destroyed,  and 
that  the  parties  cannot  agree  as  to  Its  for- 
mer location.  Issue  was  taken  on  the  alle- 
gations of  the  complaint  and  a  trial  had,  re- 
sulting In  a  decree  establishing  the  line  In 
accordance  with  the.  respondent's  conten- 
tions. It  is  from  this  decree  that  the  appeal 
is  prosecuted. 

[1]  The  evidence  discloses  that  the  com- 
mon section  corners  marking  the  terminals 
of  the  disputed  line  are  in  place,  or  can  be 
definitely  located,  and  as  to  these  there  Is 
no  dispute  between  the  parties.  There  was 
found,  however,  a  purported  Quarter  sectlm 
corner  substantially  equidistant  from  '  the 
section  comers,  marked  In  the  manner  cus- 
tomary in  the  United  States  official  surveys, 
but  some  950  feet  north  of  a  right  line  be- 
tween the  section  comers,  and  the  contro- 
versy hinges  over  the  quesUw  whether  this 
was  the  quarter  section  comer  set  by  thf 
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tforernment  sarreyor  who  snbdJviaed  the 
township  In  whldi  the  land  Is  situated. 

Each  party  to  the  record  has  bronght  for* 
ward  much  to  snstaln  Its  contention.  The 
evidence  we  shall  not  review  at  length.  The 
appellant.  In  addition  to  the  sbowlns  that  { 
the  comer  claimed  by  It  bore  the  proper 
government  markings,  showed  that  the  topog- 
raphy of  the  line  as  given  bfy  the  govern- 
ment snrveyor  does  not  correspond  with  the 
t<^graiAiy  actually  exisdng  on  a  rlgiit  line 
between  the  section  comers;  that  there 
were  streams  reported  which  have  no  exist- 
ence, and  that  the  elevations  and  depres- 
sions of  the  surface  of  the  ground  In  no 
manner  correspond  with  those  r^rted.  It 
Introduced  evidence  also  tendli^  to  show 
that  the  blazes  on  the  trees  along  such  line 
appear  ta  have  been  made  at  a  much  later 
date  tlian  the  date  of  the  actual  survey,  and 
that  no  corner,  or  evidence  of  the  existence 
of  a  corner,  could  be  found  at  or  near  the 
place  where  the  comer  should  antear  bad  It 
been  set  on  a  right  line  between  the  section 
comers.  There  was  evidence  also  that  a 
member  of  the  party  which  made  the  gov- 
ernment survey  stated,  when  at  the  disput- 
ed comer  prior  to  the  trial,  that  he  was 
satisfied  it  was  the  comer  set  by  the  govern- 
ment surveyor. 

On  the  other  side  the  evidence  tended  to 
show  that  a  direct  line  ran  between  the  ex- 
isting section  comers  dlscloeed  that  the 
course  and  distance  of  the  line  were  each 
well  within  the  limit  of  error  then  permit- 
ted by  the  government,  while  a  line  mn 
from  the  section  comer  on  the  east  to  the 
existing  quarter  section  comer  showed  a  de- 
parture from  a  permissible  course  of  prac- 
tically 20  degrees,  with  a  corresponding  er- 
ror In  the  course  from  the  quarter  section 
corner  to  the  section  corner  on  the  west  It 
showed  that  the  topography  of  this  line  Is 
as  great  a  departure  from  the  given  topog- 
raphy as  is  the  topography  of  the  direct 
line.  It  disputed  the  contention  that  the 
Uazes  on  the  direct  line  were  receut,  and 
laid  special  emphasis  on  the  fact  that  a 
tree  on  such  direct  line  bore  the  particular 
markings  then  put  by  government  surveyors 
on  a  line  tree.  It  explained  the  absence  of 
evidence  of  a  corner  at  the  proper  location 
by  showing  that  the  place  of  the  comer  fell 
In  a  hemlock  thicket,  which  was  subsequent- 
ly destroyed  by  the  elements,  and  with  it  the 
evideoce  of  the  comer  markings. 

In  addition  to  this  a  plausible  explana- 
tion is  given  for  the  existence  of  the  comer 
claimed  by  the  appellant  to  be  trae  quarter 
comer.  It  was  shown  that  a  timber  com- 
pauy.  desiring  to  locate  settlers  in  the  town- 
^Ip  prior  to  tbe  official  survey,  caused  It  to 
be  surveyed,  In  part  at  least,  by  a  private 
surveyor;  that  this  snrv^or  b^an  at  the 
north  line  of  the  township  and  projected  his 


surveys  souttkward,  marking  the  comers  set 
by  him  after  the  manner  of  the  offidal  sur- 
veys; that  when  the  (Adal  surveys  \rer« 
projected  the  lines  and  corners  were  found 
not  to  correqtond  with  the  lines  and  COTners 
I  of  the  private  surveyor,  and  because  the 
corners  were  marked  as  official  comers,  the 
government  surveyor  caused  them  to  be  ob- 
literated when  encountered.  It  is  contended 
that  the  disputed  comer  is  one  of  the  cor- 
ners set  by  the  private  surveyor  which  the 
government  surveyor  fttUed  to  obUterata 
That  this  may  be  the  tme  explanation  is 
strongly  supported  by  the  fact  that  it  is  on  a 
direct  line  between  two  such  obliterated 
section  corners. 

[2,  t]  We  freely  concede  the  principles  of 
law  contended  for  by  the  appellant.  The 
tme  comer  Is  at  the  place  where  the  gov- 
ernment surveyor  actually  located  It.  and 
when  this  is  definitely  shown  it  will  prerail 
over  distances,  courses,  blazes,  or  the  calls 
of  the  <fflclal  field  notes.  Nor  Is  error  in 
the  location  of  the  comer,  however  plainly 
shown,  subject  to  correction  by  the  courts. 
But  the  question  here  Is  not  controlled  by 
these  principles.  The  question  Is,  IMd  the 
government  surveyor  locate  the  comer  In 
dispute  as  a  corner  on  this  section  line.  The 
evidence  convinces  us,  as  It  cmvinced  tne 
trial  court,  that  he  did  not 
The  decree  is  affirmed. 

CHADWICK,    O.    J,,    and  HOLCOMB, 
PARKER*  and  MOUNT,  JJ.,  concur. 


on  WMh.  13) 
SiaTH  T.  rBATES.  QUo.  15082.) 

(Supreme  Court  of  Waahington.   May  13,  3019.) 

1.  DivoBCB  ^3298(1)— CusTODT  OF  Childbex 
— Welfabe  of  Chilobeh. 

In  awarding  custody  of  three  iafant  chil- 
dren upon  divorce  of  parents,  the  rights  of  the 
parents  are  aubordioate  to  the  welfare  of  the 
children,  who  shoald  be  kept  together  if  possi- 
ble, .and  not  denied  each  the  others*  society. 

2.  DiVOBCB  «=3298(6)— CUSTODT  OF  COILOBBN 
— PBIEFEBENCE  OF  MOTHEfi. 

In  cases  of  divorce  where  children  of  very 
tender  years  are  involved,  other  things  beinf; 
equal,  the  mother  is  preferred  as  their  custodian, 
more  especially  in  die  case  of  female  children. 

8.  DivoBCB  ^»298(4)— Custody  of  Dauoh- 

T£BS  —  DESEBTION    OF    CHILDBXN  —  MOBAL 

Chabacxeb  of  Mother. 
Wbere  mother,  prior  to  divorce,  bad  admit- 
tedly been  criminally  intimate  with  men  other 
than  fauKband,  and  finally  deserted  her  busbaud 
and  family  and  was  married  to  her  paramour 
at  the  earliest  date  possible  after  her  divoree 
decree  became  effective,  the  best  interests  of 
12,  10  and  8  year  old  daughters  require  that 
they  remain  in  custody  of  the  father. 
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Department  1. 

Appeal  from  Superior  Court,  KlDg  County; 
J.  T.  Bonald,  Judge. 

Applicatlcm  by  Martha  Smith,  formerly 
Martha  Frates,  against  Louis  A-  Frates,  for 
modification  of  divorce  decree.  From  modi- 
fled  decree,  the  latter  appeals.  Reversed. 

Howard  O.  Durk,  of  Seattle,  for  appellant 
LcmgfeUow  ft  Fitxpatrlck.  of  Seattle^  for 
reapondent 

MITCHELL,  J.  This  controversy  relates 
to  ttw  custody  and  wdfare  of  three  girls  now 
about  12, 10  and  8  years  of  ag%  respectively. 
Their  parents,  the  parties  to  the  suit,  were 
married  on  December  30,  1905,  and  dlTorced 
on  August  18, 1917.  By  the  decree  of  divorce 
all  three  of  the  children  were  awarded  to 
the  father.  Each  of  the  parents  has  since 
remarried,  not  one  to  the  other.  Upon  appli- 
cation of  the  mother  the  original  decree  was 
so  modified  that  she  was  glv^  "the  absolute 
custody  and  control  of  said  minor  children," 
allowing  the  father  to  have  them  at  specified 
occasional  short  periods  of  time.  From  the 
modified  decree  the  father  has  appealed. 

The  history  of  the  case  gives  us  very  little 
trouble.  The  evidence  Is  clear  and  convinc- 
ing, much  of  it  that  is  most  important  being 
undisputed.  At  the  time  of  the  marriage  of 
respondent,  Martha  Smith  (formerly  Mrs. 
Martha  Frates),  and  appellant,  Louis  A. 
Frates,  neither  had  any  means.  They  pur- 
chased a  place  upon  which  a  residence  was 
built,  largely  by  his  own  labor  in  the  eve- 
nings and  on  holidays.  About  the  only  fault 
she  charged  him  with  was  the  excessive  use 
of  intoxicating  liquors  while  they  were 
married,  which  Is  posltlTely  denied  by  him, 
his  close  neighhora,  and  his  bualness  career. 
He  worked  regularly  for  years  fbr  the  same 
employer,  at  constanUy  increasing  wagea, 
and  later  conducted  a  business  of  his  own 
with  employes  to  hdp.  Among  such  employ- 
es, for  some  length  of  Ume,  was  the  present 
husl>and  of  respondent  Appellant  paid  cash 
for  his  family  expenses,  modernized  their 
^x-foom  residence,  Improved  the  grounds 
with  a  lawn  and  fruit  trees,  and  owed  only 
9700  on  the  residence  at  the  date  of  the  di- 
vorce. Respondent  became  frivolous,  and 
finally  habitually  neglectful  of  her  home  and 
children.  She  often  spent  whole  days,  and 
more  frequently  afternoons  and  evenings 
until  late  at  night,  without  her  husband, 
down  town  and  at  dances,  leaving  the  chil- 
dren to  be  cared  for  by  neighbors,  without 
appointments  therefor  oftener  than  other- 
wise, until  appellant  would  return  from  bis 
work,  when  he  would  get  the  supper  and  put 
the  children  to  bed.  On  account  of  her  Im- 
proper relations  w*4.tb  appellant's  brother, 
first  denied  but  later  admitted  by  her  when 
confronted  by  the  accusation  of  her  own 
180P.-S6 


FRATES  881 
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little  daughter,  she  caused  a  lasting  es- 
trangement between  tbe  brothers.  Still  later, 
about  July  16,  1916,  she  voluntarily  con- 
fessed to  her  husband  her  criminal  conduct 
with  E.  N.  Smith,  her  present  husband,  who 
at  that  time  was  an  employ^  of  her  hva- 
band's.  Shortly,  appellant's  experience  prov- 
ed In  no  uncertain  way  tbe  verity  of  her 
confession.  Within  a  little  while,  as  she  tes- 
tifies herself,  deserted  her  husband  while 
be  was  at  work  and  ttie  diildroi  were  at 
school.  She  worked  around  at  taoosewoA, 
corresponded  with  and  met  Smith.  In  the 
meantime,  for  three  or  four  months,  appel- 
lant rectived  the  services  of  his  diildren's 
maternal  grandmother  in  caring  for  the  chil- 
dren at  bis  home,  after  whlA  be  placed  tbem 
together,  from  time  to  time,  at  different 
homes  of  friends  of  his  until  after  his  second 
marriage.  He  preferred  that  she  appear  as 
plaintlCT  In  the  divorce  suit  She  gave  him  a 
conveyance  of  the  property  upon  which  there 
was  a  mortgage  of  $700  (since  paid  off  by 
him),  made  no  claim  to  the  children  at  that 
time^  and  waived  all  claim  for  alimony.  The 
decree  entered  In  tbe  divorce  case  on  Au- 
gust 18,  1917,  simply  dissolved  the  bonds  of 
matrimony  existing  between  tbe.partles,  gavt 
the  care,  custody,  and  control  of  the  three 
children  to  the  defendant  and,  as  provided 
by  statute,  prohibited  each  party  from  con- 
tracting marriage  wlOi  a  third  party  within 
six  months. 

On  the  first  day  after  the  expiration  of  the 
limitation  of  time  fixed  In  the  decree,  vis. 
February  18,  1918,  she  married  Smith,  Oie 
associate  end  author  of  her  former  delln? 
quencies.  She  and  her  present  husband  own 
no  property.  After  th^r  marriage  they  lived 
in  a  single  housekeeping  room  in  an  apartment 
house  until  a  few  days  before  tbe  hearing  of 
her  application  for  the  custody  of  the  chil- 
dren, when  they  rented  uid  moved  into  a 
small  house  supplied  with  their  furniture. 
Her  husband  works  at  one  of  the  shipyards 
at  Seattle  where. 'notwithstanding  the  com- 
monly known  high  wages,  he  gets  less  Uian 
$4  per  day  for  lUs  work.  She  works  at  a 
store  for  small  wages. 

On  the  other  hand,  appellant  and  a  partner 
conduct  a  growing  business  of  their  own 
which  yields  a  net  Income  of  $200  per  month 
to  appellant.  His  present  wife  is  the  owner 
of  a  hospital  In  Seattle  which  receives  the 
patronage  Influenced  by  12  to  15  reputable 
physicians.  Her  business  is  prospering,  and 
at  the  present  time  returns  a  net  Income  of 
$300  per  month.  She  takes  an  Interest  In  the 
children,  remaining  at  home  imtll  after  they 
go  to  school,  when  she  goes  to  ber  place  of 
business  for  the  day's  work,  returning  in  the 
late  afternoon.  Usually,  on  Saturday  after- 
noons, she  takes  the  girls  to  a  picture  show 
or  some  other  place  of  amusement  and  on 
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SnndayiB,  after  they  attend  Sunday  school. 
Ae  takes  them  out  for  a  ride  In  ant^Unt's 
family  car.  The  dilldren  are  well  dressed 
and  cared  for  at  a^ellantUi  home,  where  they 
have  the  serrices  of  a  bouseke^r,  who  has 
raised  a  family  of  nine  children  of  her, own. 

[1-1]  The  question  of  whether  one  of  the 
parol ts  shall  prevail,  In  the  spirit  of  victory 
over  the  other,  is  In  no  sense  Inrt^Ted  In 
this  case.  Their  ways  are  divided;  their 
rights  are  subordinate.  The  serious  matter 
is  the  welfare  of  the  dilldren,  who  should  be 
kept  together,  if  possible,  and  not  denied  each 
the  others'  society.  Prom  a  material  point 
of  view  there  Is  no  question  ap[>eUant'B  home 
Is  to  be  preferred  for  the  children.  Other 
and  more  important  considerations  suggest 
the  same  course.  In  cases  of  divorce  where 
children  of  very  tender  years  are  involved, 
other  thlDga  being  near  equal,  the  mother  Is 
preferred  as  their  custodian,  more  especially 
in  the  case  of  female  children.  But  there 
are  exceptions  to  this  rule  which  become 
more  cootrolllng  as  the  child  grows  older, 
the  chief  of  which  becomes  impelling  In  the 
case  of  a  female  child  as  it  reaches  the  age 
of  10  or  12  years.  In  the  home  of  respondent 
and  her  present  husband  these  children  would 
be  constantly  reminded  of  the  past  irregular- 
ities of  a  mother  who,  in  order  to  finally 
consummate  her  present  marriage,  willingly 
and  willfully  abandoned  her  own  chUdren  to 
their  fldher  whom  she  deserted.  Sucdt  in- 
fluences would  be  prejudicial  to  the  best 
Interests  of  the  chUdren,  who  should  not  be 
further  denied  their  natural  right  simply  out 
of  respect  for  the  holy  Institution  of  a  moth- 
er's love,  whldi  In  this  case  is  proven  to  be 
dishonored  by  a  matwnal  Instinct  more 
fiincled  than  real.  The  children  have  lost 
fbtAr  mother's  Influence;  but  no  good  reason 
is  shown  why  they  should  lose  the  protection 
and  care  of  their  father. 

Tbeir  best  interests  require  a  reversal  of 
the  decree  appealed  from,  whldi  Is  hereby 
directed. 

OBADWICK.  C.  J.,  end  TOLMA^.  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 


ao6  wuh.  fin) 
In  re  BUTTON'S  ESTATE.    (No.  15027.) 

(Supreme  Court  of  WashlDgton.  May  1, 1019.) 

1.  Wills  «s»49709  —  Consibuctior— "Chil- 

OBEN." 

In  bequest  to  the  "children  of  my  deceased 
half-brotber"  the  word  "children"  Is  used  in  its 
ordinarily  accepted  meaniug,  and  does  not  in- 
dude  grandchildren. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Chil- 
dren.] 


2.  Wills  «s>IK!2(4)  —  Constbdctioh  —  Bb- 
quEsrr  TO  Dbckasbd  Children— Repbesen- 

TATIOK  UNDEB  STATUTOBT  PboVIBIONS. 
Where  testatrix  made  bequest  to  the  "diQ- 
dren"  of  her  deceased  half-brotber,  koowing 
that  one  of  them  was  dead,  a  daughter  of  audi 
deceased  child  did  not  take  under  the  bequest 
by  Bubstitotion  by  virtue  of  Rem.  Code  1915, 
I  132S,  providing  that,  where  devise,  is  to  tes- 
tator's relative,  who  dies  before  testator,  such 
relative's  share  shall  go  to  his  lineal  descend- 
ants. 

3.  WiLu  4^707(1)— OonsoBUCTioif  —  Coan 
OH  ArauL. 

Where  executor  of  nonintervention  wQl  i»e- 
titions  under  Laws  1917,  p.  666,  |  92,  for  de- 
termination of  who  is  to  take  under  the  will, 
and  claimant  under  will  appeals  from  court's 
decree,  costs  on  the  appeal  will  be  taxed  against 
claimant,  where  decree  Is  affirmed. 

Department  2. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Hugo  B.  Oswald.  Judge. 

In  the  matter  tut  Ihe  estate  of  Blary  Ark- 
wrlght  Button,  deceased.  Petition  by  L.  W. 
Button,  «ecutor,  under  Laws  U17,  p.  666, 
S  02,  for  decree  determinli^  who  Is  to  take 
under  a  noninterventlfm  wllL  From  coort^a 
disposition  of  the  mattor,  the  guardian  ad 
litem  of  Ulllan  Dorothy  Arkwrl^t  ^pealsL 
Affirmed. 

W.  H.  Wlnfree,  of  Spokane,  for  appellant 
Luby  A  Pearson,  of  Spokane,  for  respond- 
ent 

PARKER,  J.  Mary  Arkwrlght  Button 
died  in  Spokane  county  on  October  6,  1015, 
being  then  a  resident  of  that  county.  She 
left  a  nonintervention  will,  which  was  made 
by  her  on  December  2,  1913,  naming  her  hus- 
band, L.  W.  Iluttcm,  executor  thereof.  She 
made  no  testamentary  disposition  of  her 
property  other  than  as  evidenced  by  the  fol- 
lowing language  found  in  her  will: 

"First  I  give  and  bequeath  unto  my  half- 
sister,  Eliza  Grombacher,  of  Cleveland,  Ohio, 
the  sum  of  one  thousand  dollars. 

"Second.  I  give  and  bequeath  unto  my  half- 
brother,  Lyman  B.  Arkwrlght,  of  Tout^town. 
Ohio,  the  sum  of  one  thouBand  dollars. 

'Third.  I  give  and  bequeath  unto  my  half- 
brother,  Delaney  Arkwright,  of  Youngstown. 
Ohio,  the  sum  of  one  thousand  dollars.  . 

"Fourth.  I  give  and  bequeath  unto  the  chil- 
dren of  my  deceased  half-brother,  William  Ark- 
wrlght, late  of  Youngstown,  Ohio,  the  sum  of 
one  thousand  dollars. 

"Fifth.  I  direct  my  executor,  hereinafter  nam- 
ed, to  contribute  out  of  the  fuojs  belonging  to 
my  estate  the  sum  of  five  thousand  dollars  to- 
ward the  completion  of  a  labor  temple  in  the 
city  of  Spokane,  Washington,  payable  at  ids 
discretion  when  such  temple  shall  have  been 
substantially  couBtructed. 

"Sixth.  All  the  rest,  residue  and  remainder 
of  my  estate,  both  real  and  personal,  wherever 
situated,  I  give  devise  and  bequeath  to  my  hus- 
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band,  L.  W.  Button,  with  full  power  to  use,  re- 
tain, hold,  manage,  invest  and  keep  the  same 
ioTested,  and  receive  and  retain  the  rents,  ia- 
sues  and  profits  thereof,  for  and  during  the  term 
of  bia  natural  life,  if  he  aboald  so  long  remain 
my  widower,  and  upon  hit  remarriage  or  death, 
or  in  case  be  shall  not  sarriTe  me,  I  give  de- 
vise and  bequeath  to  the  said  Eliza  Grom- 
bacher,  to  the  said  Lymsfti  B.  Arkwright,  to  the 
said  Delaney  Arkwrigbt,  and  to  the  children 
of  tfae  eaid  William  Arkwright,  each  an  undi- 
vided one-fourth  part  thereof,  absolutely  and  in 
fee." 

WiUlam  Arkwright,  the  deceased  half- 
brother  of  Mrs.  Hntton,  named  hi  Uie  fourth 
and  sixth  iwragraphs  of  her  will,  died  long 
prior  to  her  decease,  leaving  several  chil- 
dren, one  of  whom,  named  Lyman  Arkwright. 
died  on  August  19,  1904,  which  date,  it 
will  be  noticed,  was  some  nine  years  prior  to 
the  making  of  the  will  by  Bfrs.  Hutton.  At 
the  time  of  and  long  prior  to  the  making  of 
her  will,  Mrs.  Button  was  fully  advised  and 
well  knew  that  Lyman  Arkwright,  the  son 
of  her  deceased  half-brother,  William  Ark- 
wright, had  died  in  the  year  1904.  Lyinan 
Arkwright  left  a  daughter,  Lillian  Dorothy 
Arkwright,  the  graodnlece  of  Mr&  Button. 
L.  W.  Button,  the  executor,  acquired  the  en- 
tire interest  of  each  and  all  of  the  legatees 
and  devisees  entitled  to  take  under  the  will, 
except  the  possible  Interest  which  LlHian 
Dorothy  Arkwright  might  take  by  virtue  of 
being  a  daughter  of  Lyman  Arkwright.  L. 
W.  Button,  the  executor,  having  fully  admin- 
istered the  estate,  and  being  desirous  of  hav- 
ing the  question  of  whether  or  not  Lillian 
Dorothy  Arkwright  shall  take  under  the  will, 
on  Mar^  27,  1918,  filed  hi  the  probate  pro- 
ceeding In  the  superior  court  for  Spokane 
county,  wherein  the  will  had  been  proven 
and  the  estate  administered,  in  so  far  as  It 
was  necessary  to  be  administered  under  the 
direction  of  the  court,  his  petition  for  the 
distribution  of  the  remaining  property  of 
the  estate  to  himself  as  legatee  end  devisee 
under  the  will,  and  as  assignee  of  the  entire 
interest  of  each  and  all  of  the  other  legatees 
and  devisees  entitled  to  take  under  the  will, 
alleging  that  he  is  advised  and  believes  that 
Lillian  Dorothy  Arkwrigbt  took  no  estate  by 
the  terms  of  the  will,  and  has  no  interest  In 
the  estate.  This  petition  was  filed  in  pur- 
suance of  section  92  of  our  new  Probate 
Code  (Laws  of  1917,  p.  666),  providing  for  the 
rendering  of  a  decree  determlnlug  who  Is 
entitled  to  take  under  a  nonintervention  will. 
The  matter  of  distribution  presented  by  the 
petition  coming  on  for  hearing  in  the  supe- 
rior court,  timely  notice  thereof  having  been 
given,  and  a  guardian  ad  litem  to  represent 
Lillian  Dorothy  Arkwright,  who  Is  a  minor, 
having  been  appointed,  evidence  was  Intro- 
duced which,  taken  with  the  record  in  the 
proceeding  already  made,  shows  the  facts 
as  above  summarized;  and,  the  matter  be- 
ing -submitted  for  final  decision  upon  the 


merits,  the  court  decreed  distribution  of  the 
remaining  property  of  the  estate,  as  prayed 
for  by  L.  W.  Button  as  executor  and  In- 
dividually, the  court  holding  that  Mary  Ark- 
wright Button,  deceased,  "did  not  Intend  or 
purpose  to  make  either  the  said  Lyman  Ark- 
wright or  the  said  Lillian  Dorothy  Arkwright 
a  beneficiary  of  her  said  will,  and  that  the 
said  Lillian  Dorothy  Arkwright-  took  and 
takes  no  estate  or  interest  thereunder  either 
in  her  own  right  or  as  sole  lineal  descendant 
oi:  the  said  Lyman  Arkwrii^t."  From  this 
disposition  of  the  matter,  the  guardian  ad 
litem  of  Ulllan  Dorottiy  Arkwright  has,  In 
her  behalf,  appealed  to  this  court 

Counsel  for  appellant  LllUan  Dorothy  Ark- 
wrlgSit  contends  that  she  is  entitled  to  take 
in  the  place  of  her  father.  Lyman  Arkwright, 
under  Oie  will  of  her  graat-aunt,  Mary  Ark- 
wright HuttoD.  by  virtue  of  section  1^8. 
Bem.  Code,  which  reads: 

"When  any  estate  shall  be  devised  to  any 
child,  grandchild,  or  other  relative  of  the  testa- 
tor, and  such  devisee  shall  die  before  the  tes- 
tator, having  lineal  descendants,  such  descend- 
ants shall  take  the  estate,  real  and  personal, 
as  such  devisee  would  have  done  in  case  be 
had  survived  the  testator." 

Had  the  appellant's  father,  Lyman  Ark- 
wright, been  living  at  the  time  of  the  mak- 
ing of  the  will  by  Mrs.  Button,  he  being  a 
son  of  William  Arkwright,  the  deceased  half- 
brother  of  Mrs.  Button,  whose  children  are 
designated  as  beneficiaries  In  the  fourth  and 
sixth  paragraphs  of  the  will,  this  contention 
would  seem  to  be  well  grounded  Or  bad 
Mrs.  Button  in  her  will  designated  her  neph- 
ew Lyman  Arkwright  by  name,  or  In  some 
other  manner  specifically  pointed  hira  out  as 
a  beneficiary  under  her  will,  though  then 
knowing  that  he  was  dead,  it  would  also 
seem,  under  the  weight  of  modem  authority, 
that  appellant  would  take  In  his  place.  But 
such  Is  not  our  problem  here  to  be  solved. 
We  are  dealing  with  a  gift  to  a  class,  desig- 
nated In  the  win  as  "the  children  of  my  de- 
ceased haif-brother,  William  Arkwright" ; 
the  testatrix  knowing  at  the  time  of  making 
the  will  that  there  were  several  children  of 
Wiiliam  Arkwright  then  living,  and  knowing 
that  one,  appellant's -father,  was  then  dead. 
The  real  question  here  to  be  answered  is: 
Did  Mrs.  Button  Intend  to  Include  in  the 
class  she  designated  as  "the  children  of  my 
deceased  half-brother  William  Arkwrlglit" 
the  then  deceased  son  of  Wililara  Arkwright, 
to  wit,  Lyman  Arkwright,  the  father  of  ap- 
pellant? The  correct  answer  to  this  ques- 
tion wiil  become  decisive  of  this  case,  for, 
under  section  1328,  Rem.  Code,  appellant's 
right  to  take  depends  upon  her  right  of  suh* 
stltutlon  In  the  place  of  one  of  the  class  des- 
ignated by  Mrs.  Button  in  the  will  by  the 
language  above  quoted. 

[1]  We  do  not  understand  counsel  for  ap- 
pellant to  here  contend  that  the  language 
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"the  diildren  of  my  deceased  half-brotber 
WUliam  Arkwright,"  as  used  In  the  will  by 
Mrs.  Hutton,  Includes  "grand-cliUareD"  ot 
her  deceased  half-brotber.  Indeed  we  tblnb 
there  would  be  no  sound  ground  upon  which 
to  rest  any  such  contention,  since  manifestly 
the  word  "children"  was  used  in  the  will  in 
its  ordinarily  accepted  meaning,  which  does 
not  include  grandt^dren.  40  Cyc.  1488; 
In  re  Boberts'  Estate.  84  Wash.  163, 146  Pac. 
398. 

It  1b  therefore  plain,  we  think,  that  appel- 
lant can  take  under  the  will,  if  at  all,  only 
as  she  may  be  substituted  for  one  of  the  class 
designated  by  the  language  of  the  will  above 
quoted.  So  the  question  remains:  Was  her 
father,  Lyman  Arkwright,  who  was  the  de- 
ceased sou  of  William  Arkwright,  at  the 
time  of  the  making  of  the  will  by  Mrs.  Hut- 
ton,  intended  by  her  to  be  a  member  of  the 
class  of  beneflciaries  designated  In  her  will, 
as  though  he  were  llTlng  at  the  time  she 
made  the  will? 

It  was  the  rule  of  the  common  law,  In  the 
absence  of  any  statute  similar  to  section 
1828,  Rem.  Code,  that  a  legacy  or  derise  to  a 
person  deceased  at  the  time  of  the  making  of 
the  will  was  void  ab  Initio,  and  that  a  be- 
quest or  devise  to  a  person  who  died  after 
the  making  of  the  will  and  before  the  death 
of  the  testatOT  would  lapse,  so  that  no  one 
could  take  thereunder.  2  Alexander,  Wills, 
UOl ;  1  Jarman,  WUls  (6th  Ed.)  423;  40  Cyc. 
1052,  1925. 

Some  of  the  American  courts  have  noticed 
and  have  been  somewhat  Influenced  by  the 
distinction  recognized  at  common  law  be- 
tween  void  and  lapsed  legacies  and  devises, 
in  their  application  of  statutes  similar  to 
section  1326,  Bern.  Code,  which  now  exists 
In  most,  if  not  all,  of  our  states.  It  seems, 
however,  that  the  present  view  of  such  stat- 
ute^ adopted  by  a  majority  of  the  courts,  is 
that;  when  the  legacy  or  devise  is  to  a  per^ 
son  named,  or  otherwise  specifically  desig- 
nated In  the  will,  who  la  dead,  and  even 
known  by  the  testator  to  be  dead  at  the  time 
ot  the  making  of  the  wUl,  the  legacy  or 
devise  la  not  void,  in  the  sense  that  those 
whom  the  statute  substitutes  for  the  deceas- 
ed devisee  or  legatee  shall  not  be  permitted 
to  take  under  the  wilL  In  other  words,  the 
majority  rule  seems  to  be  that  In  the  appli- 
cation of  such  statutes  there  la  no  occasion 
for  making  any  distinction  between  void  and 
lapsed  legacies,  in  so  far  as  the  rights  of 
those  whom  the  statute  substitutes  In  the 
place  of  the  deceased  legatees  or  devisees 
are  concerned.  PImel  v.  Betjemann,  183  N. 
Y.  194,  76  N.  E.  157,  2  L.  R.  A.  (N.  S.)  580. 
3  Ann.  Cas.  239.  Counsel  for  appellant  in- 
voke this  view  of  the  statute,  and  seem  to 
argue  that  It  Is  of  controlling  force  in  our 
present  inquiry.  We  may  concede  that  there 
should  DO  longer  be  any  distinction  between 
void  and  lapsed  legacies  or  devises,  in  de- 


termining the  appUcatiOD  of  Fection  1328, 
Rem.  Code,  and  similar  statutes;  but  we 
think  that  is  not  a  question  of  any  serious 
moment  In  our  present  inquiry.  The  question 
still  remains:  Did  Mrs.  Hutton  intend  to 
designate  her  deceased  half-brother,  William 
Arkwrlgbt's  deceased  son,  Lyman  Arkwri^t, 
the  father  of  appellant,  as  one  of  the  class  of 
beneflciaries  designated  In  her  will  as  the 
"children  of  my  deceased  half-brother  Wil- 
liam Arkwri^t"?  The  decisions  of  the 
courts  of  this  country  are  not  in  harmony 
upon  this  question,  but  it  seems  to  us  that 
the  weight  of  authority,  as  well  as  the  bet- 
ter reason,  supports  the  view  that  such  a 
class  designation  of  beneflciaries  in  a  will 
does  not  evidence  an  Intent  of  the  testator  to 
Include  In  such  class  one  who  is  dead,  and 
known  by  the  testator  to  be  dead  at  the  time 
of  the  making  of  his  will,  though.  If  such  a 
one  were  then  living,  he  would  be  one  of 
such  class.  We  will  now  notice  some  of  the 
decisions  of  the  courts  adopting  this  view  of 
the  law. 

In  Davie  v.  Wynn,  80  Ga.  673,  6  S.  B.  183, 
there  was  involved  a  resldnary  gift  made  hgr 
a  testator  reading: 

"Share  and  share  alike,  to  my  nephews  and 
nieces,  the  chfldrea  of  my  deceased  brotbert 
Jolm  L.  Wynn.  and  of  my  deceased  brother-in- 
law,  John  Trakinson." 

Holding  that  the  deceased's  niecea,  who 
died  before  the  making  of  the  wlU,  and  who 
would  have  beoi  of  the  designated  class  bad 
they  been  living  at  that  time,  did  not  take 
under  the  will  rlrtne  of  a  statute  similar 
to  section  1328,  Rem.  Oode^  Justice  Bland- 
ford,  speaking  for  the  court,  said: 

'The  will  gave  the  property  to  a  class,  to  wit, 
the  testator's  nephews  and  nieces,  the  children 
of  his  deceased  brother.  John  L.  Wynn,  and  of 
bis  deceased  brother-in-law,  John  Wilkinson.  At 
the  death  of  the  testator,  the  ancestors  of  tbesa 
complainants  were  not  in  being,  and  wers 
not  of  the  class  to  whom  this  property  was  de- 
vised and  bequeathed;  and  hence  the  complaio- 
anta  can  take  nothing  nnder  this  daose  of  the 
will.  *  •  *  It  was  contended  by  counsel  for 
the  plaintiffs  In  error  that,  under  section  2462 
of  the  Code,  these  representatives  of  the  dead 
nieces  would  come  In.  That  section  is  as  fol- 
lows: If  a  legatee  dies  before  the  testator,  or 
Is  dead  when  the  will  is  executed,  but  shall  have 
issue  living  at  the  death  of  the  testator,  such 
1pea<7,  if  absolute  and  without  remainder  or  lim- 
ttntion,  shall  not  lapse,  bnt  shall  vest  in  the  issue 
in  the  same  proportions  as  If  inherited  directly 
from  their  deceased  ancestors.'  •  •  •  The  case 
of  Cheney,  Ex'r,  v.  Selman,  Guardian. 71  Ga.  384, 
is  relied  on  by  counsel  for  the  plaintiffs  in  error. 
In  that  case  the  testator  devised  certain  prop* 
erty  to  the  'children  of  Tilda  Gleckler.*  At 
the  death  of  the  testator,  Cledcter  was  dead, 
and  her  Aniy  child,  a  son.  was  also  dead.  The 
son  left  two  children,  who  were  In  life  when 
the  testator  died;  and  these  children  contend- 
ed that  they  were  entitled  to  represent  their 
deceased  father.    And  the  court  held,  under 
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ticipate  in  the  distribadoit  of  this  fund  by  forc« 
of  the  proviiion  of  the  act  of  Jnly  12,  1897  (P. 
L.  208):  *No  devlie  or  legacy  hereafter  made  tn 
favor  of  a  brother  or  stater,  or  of  brothera  or 
sisters  of  auj  testator,  or  in  favor  of  the  chil- 
dren of  a  brother  or  sister  of  an;  testator, 
whether  such  brothers  or  sisters,  or  children  of 
brothers  or  sisters  be  designated  by  name  or  as 
a  class,  sach  testator  not  leaving  any  lineal  de- 
scendants, sliall  be  deemed  or  held  to  lapse  or 
become  void  by  reason  of  the  decease  of  such 
devisee  or  legatee,  in  the  lifetime  of  the  testa- 
tor, if  such  devisee  or  legatee  shall  leave  issoe 
surviving  the  testator;  but  sach  devise  or  leg- 
scy  shall  be  good  and  available  in  favor  of  such 
surviving  issue,  with  like  effect  as  if  sach  dev- 
isee or  legatee  liad  survived  the  testator,  sav- 
ing always  to  every  testator  the  right  to  di- 
rect otherwiae.'  This  legislation  is  not  and  was 
not  intended  to  have  any  bearing  upon  the  in* 
terpretation  of  wills;  its  effect  is  confined  to 
the  manner  In  which  the  intention  of  the  testa- 
trix, as  ascertained  from  the  words  of  the  will, 
shall  be  carried  into  execution.  Whether  the 
person  within  the  class  designated  by  the  act, 
who  has  died  daring  the  lifetime  of  the  testator, 
was  a  legatee  or  devisee  within  the  intention  of 
the  testator,  must  first  be  ascertained  from  the 
language  which  he  used  In  disposing  of  his 
take  unle^it"'Vhe^eT8''no^h1ag"iD  The  ^U^to  P"P*rtf-  When  the  deWse  is  to  a  person  by 
indicate  a  purpose  on  the  part  of  the  testator  conclusive  as  to  the  intention  of  the 

*!..»  *-»™  -.v.—  I.:.   J  i_        testator  that  that  person  should  take,  and,  the 

that  they  sbonld  share  his  bounty,  and.  in  the  i  „,  k-i-.  ..».ki:.k^ 

absence  of  such  an  intenHon,  it  is  plain,  upon  I  '°*,f.°"*"' /L"'^  ^''^t*^'*'' .^eing  established,  the 
the  anthorities,  that  they  are  not  to  he  «g-rd-  »"jjf^  ^^^^^^^^^  '*h»  ^TfLT^.TM  "^t 

ed  r.s  henefiriBries.    Merristn  v.  Sitnonds.  121 ;  J*'"''*  testator,  be  good  and  avaUsble  in 

Masfi.  198.  203:  In  re  Webster's  EHtate.  23  Ch.  '"f  °'  j''™        P""'^'  '^V'f^* 

D.  737;  In  re  Chinery,  39  Ch.  D.  614;  Groves  "  '^f"**'  iil  J  U^IZ^L^^ 

V.  Mustber.  43  Ch.  D.  660:   In  re  Hotchkiss,  Iff*"*?'"  J^^  *•  'Jf 

T..  R.  8  En.  Hebergham  v.  Eidehalgh.  l!         character,  even  in  a  case  the  primary 

R.  9  E<i.  395.  At  the  time  when  the  will  was  deviw«  was  dead  at  Uie  time  the  testator  spe- 
made,  they  did  not  fall  within  the  description  of  I  designated  him  as  the  object^  his 

first  cousins,  and,  without  aometMng  to  show  |  bounty.  Mlnter-s  Appeal,  40  Pa.  Ul;  Winter 
that  such  was  to  be  the  case,  they  could  not  i     Winter,  6  Hare,  306. 

take  as  subatitutes  for  or  in  the  place  of  the  I  "The  legislation  in  question  was,  no  doubt, 
first  cousins  who  were  dead,  because  these  could  ,  enacted  for  the  purpose  of  changing  the  law. 
not  tiiemselves  have  taken  as  members  of  the  |  as  it  had  been  determined  in  Gross'  Estate, 
original  class."  10  Pa.  300,  and  in  kindred  cases,  that  in  case 

I  of  a  devise  to  children  of  brothers  and  sisters. 
In  the  Inter  case  of  White  v.  Massacbu- !  aa  a  class,  only  those  children  who  were  in  ez- 
setta  Institute  of  Technology,  171  Mass.  84,  istence  at  the  death  of  the  tesUtor  were  enti- 
BO  N.  E.  512.  this  Tiew  of  the  law  is  adhered  t**^'  exclusion  of  the  representativea  of 


the  section  of  the  Code  above  cited  (section 
2462),  that  to  prevent  a  lapse  of  the  legacy,  the 
property,  under  the  wfll,  should  go  to  these 
children.  Thst  decision  is  doubtless  correct; 
for  the  bequest  in  that  case  was  the  same  as  If 
it  liad  been  made  to  the  son  of  Tilda  Cleckler; 
be  was  dead  at  the  the  time  the  will  was  made 
and  at  the  death  of  the  testator;  and  under 
this  section  of  the  Code,  to  prevent  a  lapse 
of  the  legacy,  the  property  vested  in  the  chil- 
dren. But  in  this  case  there  is  no  lapse  of  the 
legacy.  Here  it  appears  from  the  bill  filed  by* 
the  complainants  there  are  other  nephewa  and 
niecea  who  fall  within  the  class  designated  hy 
the  testator.  So  there  is  a  marked  distinction 
between  the  two  cases." 

That  decision  was  adhered  to  by  the  Geor- 
gia court  In  the  later  case  of  Tolbert  v. 
Bums.  82  Ga.  213,  8  S.  E.  79. 

In  Howland  v.  Slade,  155  Mass.  410,  29 
N.  E.  631,  the  court  had  under  consideration 
a  testamentary  gift  to  "first  cousins,"  and 
also  the  application  of  a  statute  In  sub- 
stance the  same  as  ours.  Justice  Morton, 
q;)eaklng  for  the  court,  said: 

"It  is  clear  that  th^  Issue  of  the  first  cousins 
who  died  before  the  making  of  the  will  cannot 


to. 

In  Harrison's  Estate.  202  Pa.  331,  51  Atl. 
B76,  there  was  Involved  a  gift  by  a  testator 
to  "the  children  of  my  sisters  In  equal 
shares."   One  daughter  of  a  sister  of  the  tes- 


children  dying  before  the  testator,  but  after 
the  data  of  the  will.  A  bequest  to  a  number  of 
persons,  not  named  but  answering  a  general 
description  is  a  gift  to  them  as  a  class;  this 
rule  of  construction  is  intended  to  settle  the 
testator's  intention,  unless  the  will  itself  shows 


tator  died  before  the  execution  of  the  will,  that  he  intended  otherwise.  Denlinger's  Estate. 
Appellant,  a  child  of  such  deceased  daughter, '  1'®  P"-  104  [32  Atl.  573].  Prior  to  the  act  of 
claimed  ander  the  will  the  share  her  mother ;  ^^I'J^^  persons  who  consUtuted  a  cbsa  de- 
would  have  ^^en  as  one  of  the  desin^nted  S?aVo?ye'rmrwreS"th'e'^^^ 
class  of  beneficiaries  bad  she  been  living  at  and  it  is  only  in  case  of  a  devise  or  beqaeat 
the  time  of  the  making  of  the  will.  The  So-  [  to  a  class  that  the  legislation  has  worked  any 
preme  Court,  adopting  the  language  of  the  change  in  the  law,  for  devisees  and  legatees 
superior  court,  the  Intermediate  appellate  nomioatim  standing  in  the  same  degrees  of  re- 
court  of  that  state.  In  holding  that  the  ap- ' '»'i*J°8hip  were  protected  by  the  act  of  May  0, 
pellant  could  not  take  under  the  will,  said  In  i        Z^:  ^         ^J^^  t^^ct  of  the  act  of 


1897  is  to  provide  that,  where  one  is  within  a 
class  designated  by  the  testator  as  the  object 

of  his  bounty,  the  devise  or  legacy  to  him  shall 


part: 

"The  appellant  now  contends,  however,  that 
being  of  the  issue  of  Teresa  L.  C.  Anderson,  the  '  not  lapse  by  his  death  during  the  lifetime  of  the 
daughter  of  a  sister  of  the  testatrix  who  died  testator,  but  the  person  so  dying  must  have 
during  the  lifetime  of  the  latter  and  prior  to  .  been  a  member  of  the  class  at  some  time  in  the 
the  execution  of  the  will,  she  is  entitled  to  par- 1  period  during  which  the  will  remained  ambula- 
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torj,  between  the  execotion  of  the  will  and  tbc 
death  of  the  testator.  •  •  •  The  act  was 
not  intended  to  set  op  a  new  rule  for  the  con- 
B traction  of  wiDs  or  to  inclad«  ai  primary  lefa- 
tees  perwDs  who  did  not  come  within  the 
meaning  of  the  langoage  employed  by  the  tes- 
tator; ita  purpose  was  to  provide  for  the  sub- 
BtitntioD  of  the  issue  upon  the  death  of  one  who 
was  at  the  date  of  the  will  or  subsequently  came 
within  the  class  to  which  the  devise  or  bequest 
was  made,  and  there  was  therefore,  nothins 
which  the  appellant  was  entitled  to  take  by' 
inbstitntion." 

In  Be  Nicholson's  WUl,  lis  Iowa,  493.  88 
N.  W.  1064,  there  was  under  consideration 
a  residuary  clause  in  a  will  reading: 

"After  paying  all  the  foregoing  amounts,  I 
give  and  bequeath  the  balance  of  my  pronerty 
to  be  divided  equally  between  all  my  nephews 
and  nieces." 

A  niece  of  the  testator  died  before  tbe 
making  of  the  wiU.  A  son  of  sncta  deceased 
niece  was  dalming  under  tbe  will.  Invoking 
the  statute  of  that  state  reading  as  foUovra: 

"If  a  devisee  die  before  a  testator,  Us  heirs 
shall  Inherit  the  property  devised  to  him,  unless 
from  the  terms  of  the  will  a  contrary  Intent 
is  manifest" 

Judge  Deemer,  speaking  for  the  court, 
holding  that  the  claimant  could  not  take 
under  the  will  as  a  substitute  for  hla  mother, 
who  bad  died  before  tbe  making  of  the  will, 
though  she  would  have  been  one  of  tbe  class 
designated  as  beneficiaries  had  she  been  Uv- 
iDg  at  that  time,  said: 

"Under  the  common-law  rule,  the  members  of 
the  dass  to  whom  testator  left  bis  residuary 
estate  would  be  determined  upon  the  day  of 
his  death;  and,  as  applicant  herein  is  neither 
a  nephew  nor  a  niece,  he  would  be  excluded. 
Applicant's  counsel  contend,  however,  that  the 
statute  which  we  have  quoted  modifies  this 
rule  to  this  extent:  That,  although  tbe  mem- 
bers of  the  class  are  to  be  determined  as  upon 
the  day  of  the  testator's  death,  yet,  as  the  ap- 
plicant is  an  heir  of  one  of  that  dass,  who 
would  have  taken  under  tbe  will  had  bis  moth- 
er survived,  he  is  entitled  to  her  share.  •  ♦  • 
If  a  deceased  beneficiary  is  specifically  named 
in  the  will,  this,  perhaps,  is  a  sufficient  indica- 
tion that  the  testator  intended  his  heirs  to  take, 
under  the  statute  before  quoted,  as  substitution- 
al or  representative  devisees.  But  where  the 
gift  is  to  a  dass,  of  which  there  are  many 
members,  It  is  reasonable  to  suppose  that  tbe 
testator  bad  in  mind  only  thoSe  of  that  class 
who  were  living  at  the  time  he  made  his  will. 
To  apply  the  rule  to  the  instant  case,  when  tes- 
tator made  his  will  he  had  several  nephews  and 
nieces  living.  He  also  had  at  least  one  grand- 
nephew,  whose  mother  bad  been  dead  for  more 
than  10  years.  In  tbe  residuary  clause  of  his 
will  he  devised  bis  remaining  proper^  to  his 
"nephews  and  nieces,'  share  and  share  alike. 
Did  he  intend  by  this  description  to  give  any 
part  of  it  to  this  grandnephew?  Surely  not; 
for  it  would  have  been  easy  to  include  him  if 
be  had  so  desired.  Taking  the  will  by  its  four 
corners,'  and  reading  it  In  the  light  of  the  ad- 


mitted facts,  we  hardly  think  one  unversed  in 
the  law  would  say  that  testator  intended  to  in- 
dude  applicant  in  the  class  described  as  'neph- 
ews and  niecea.'  If  he  had  intended  to  indnde 
the  grandnephew,  we  think  It  more  likely  that 
he  would  have  named  him.  Nephews  and  nieces 
are  here  the  primary  devisees.  Nothing  what- 
ever Is  given  to  their  issue  except  as  they  may 
be  substituted  under  the  statute.  In  order  to 
claim  under  the  vrill,  this  substituted  legatee 
must  point  out  the  original  legatee  in  whose 
place  be  would  stand.  At  the  date  of  the  will 
none  but  living  nephews  and  nlecM  of  the  tes- 
tator could  have  taken.  Tbe  Issue  of  tbe  one 
who  was  dead  at  that  time  can  show  no  object 
of  substitution,  and  to  give  him  an  original  I^- 
scy  would  be,  in  effect,  to  make  a  new  will  for 
the  testator.** 

In  Plmel  v.  Betjemann,  183  N.  T.  194,  ?« 
N.  E.  157,  2  L.  B.  A.  (N,  S.)  580,  8  Ann.  Cas. 
239,  tbe  court  bad  under  consideration  a 
state  of  facts  and  a  statute  similar  to  the 
facts  and  tbe  statute  here  involved.  In  that 
case  Chief  Judge  Cullen,  speaking  for  the 
court,  made  observations  In  harmony  with 
the  view  of  the  law  opresaed  in  the  above- 
noticed  decisions,  as  follows: 

"Nothing  U  better  settled  hi  the  law  of  wills 
than  that  the  term  'children*  does  not  indnde 

grandchildren  or  more  remote  descendants,  un- 
less there  Is  something  in  the  will  to  show  that 
the  word  was  used  in  a  broader  sense.  This 
is  not  based  on  any  technical  rule  of  law;  on 
the  contrary,  it  is  founded  on  the  ordinary 
meaning  of  the  word  and  tbe  presumption  that 
tbe  testator  has  used  tbe  term  in  its  ordinary 
sense.  The  decision  below  overturns  this  rule 
and  dedares  that  a  devise  or  bequest  to  c^- 
dren  of  tbe  testator  includes  grandchildren. 
The  distinction  between  a  dead  child  expressly 
named  or  otherwise  identified  In  a  will  and  one 
who  must  take  under  tbe  desi^ation  of  a  class 
seems  to  me  very  plain.  Where  the  testator 
names  tbe  deceased  child,  there  can  be  no  room 
for  doobt  that  he  intends  him  or  his  issue  to 
take,  and  the  statute  gives  effect  to  that  Intent. 
Where,  however,  a  testator  writes  or  speaks 
of  bis  cbUdren  In  general  terms,  he  does  not  in- 
clude grandchildren.  So  tbe  courts  have  uni- 
formly held,  and  such,  I  think,  tbe  experience 
of  all  of  us  will  confirm  as  being  tbe  actual 
fact.  So  also  there  Is  a  plain  distinction  be- 
tween the  death  of  a  member  of  a  class  subse- 
quent to  making  the  will  and  a  death  prior  to 
that  time.  In  Uie  first  case  it  is  both  possible 
and  probable,  unless-  some  provision  for  the 
coDtingency  is  made  in  the  will,  that  the  testa- 
tor did  not  antldpate  its  occurrence.  In  the 
latter  the  occurrence  is  not  contingent,  but  has 
actually  happened,  and  therefore  the  fact  is 
necessarily  present  in  the  testator's  mind  ex- 
cept In  some  exceptional  case.  Take  the  pres- 
ent case.  The  plaintiff's  mother  had  died  five 
years  before  the  will  was  made,  and  of  her 
death  the  testator  was  entirely  aware.  If  he 
had  intended  to  leave  a  legacy  to  his  grand- 
child, he  would  have  said  so,  instead  of  leaving 
his  intention  to  be  worked  oat  in  an  indirect 
manner.  *  •  • " 

There  was  a  dissenting  opinion  rendered 
by  a  minority  of  the  court  in  that  case,  bnt 


Digitized  by  Google 


EELLT  T.  8CHNATTERLT 
<180  P.) 


887 


the  majority  view  of  tbe  law  has  been  ad- 
hered to.  and  apparently  has  becoBne  the 
settled  law  of.  I^Iew  York,  as  shown  In  Re 
Tumer-a  Will.  208  N.  T.  261,  101  N.  E.  906. 
Ann.  Cas.  1914D.  245. 

These  decisions  seem  to  be  quite  In  har- 
mony with  the  settled  law  of  England,  as 
shown  hy  the  declrion  of  the  Supreme  Gonrt 
of  Judicatnre  rendered  in  Re  Mnsther,  43 
Ch.  DlT.  h.  R.  669,  the  decision  being  stated 
in  snbstaoce  in  the  syllabus  of  tbe  case  as  re- 
ported, as  follows: 

'  "A  testatrix,  by  her  will,  gave  the  reridue 
of  her  property  to  be  equally  divided  between 
her  nephews  and  nieces,  sons  and  daughters  of 
her  late  brothers,  G.,  J.  W.,  and  C,  and  then 
proceeded:  'But  should  any  of  them  be  dead 
before  me  I  then  direct  that  his  or  her  share 
shall  be  equally  divided  between  bis  or  her 
children.'  Held,  by  tbe  Court  of  Appeal.  afBrm- 
ing  the  decision  of  Kay,  J.,  that  the  dilldren, 
living  at  the  death  of  tbe  testatrix,  of  nephews 
or  nieces  who  were  dead  at  the  date  of  her  will, 
dM  not  take." 


[2}  We  have  noted  that  the  decisions  of 
the  American  courts  upon  this  question  are 
not  hanaonloua.  We  thtnfc,  however,  tbe 
d^ded  weight  of  authority,  as  well  as  the 
t)etter  reason,  supports  the  view  of  the 
courts  rendering  the  decisions  above  notic- 
ed. l!b%  deddon  of  the  Illinois  ooorC  In 
Kebl  T.  Taylor,  275  m.  846,  114  N.  B.  125. 
Aim.  Caa.  ISISD,  94%  we  think,  may  be  re- 
garded as  the  leading  dedsion  holding  to 
the  contrary,  wherein  are  collated  the  de- 
cisioos  which  that  court  regards  as  support- 
ing its  c<»iclnslon.  We  are  of  the  opinion 
that  appellant  Lillian  Dorothy  Arhwrlght 
cannot  take  under  the  will  of  her  great-aunt 
Mary  Arkwright  Button,  by  sabstltution  In 
the  place  of  her  father,  who  was  dead  at  tbe 
time  of  the  making  of  the  will,  and  then 
known  by  Mrs.  Button  to  be  dead,  though  he 
would  have  been  a  member  of  the  class  of 
beneficiaries  designated  by  the  language  of 
the  will  bad  he  been  living  at  the  ame  of  its 
making. 

The  Judgment  is  affirmed. 

[3]  Appellant  by  her  counsel  has  asked 
this  court  to  deny  to  the  respondent  exec- 
utor costs  against  her  in  this  court.  In  the 
event  of  the  afflrmance  of  the  trial  courfs 
judgment,  and  also  to  award  compensation 
to  her  counsel  as  a  diarge  against  the  es- 
tate for  taking  the  appeal,  whether  the  trial 
court's  Judgment  be  affirmed  or  reversed, 
"nils  question  seems  to  be  rested  upon  the 
theory  that  appellant  should  be  so  favored, 
because  the  appeal  was  In  any  event  Justifi- 
able. We  are  not  cited  any  authority  In  sup< 
port  of  these  requests,  and  we  know  of  none 
whidi  would  authorize  us  granting  either  of 


them.  We  therefore  fed  constrained  to  deny 
the  requests. 
It  is  80  ordered. 


CHADWICK,  a  J, 
MOUNT,  JJ^  concur. 


and  HOLCOMB  and 


KELLT  T.  8CHNATTERLY. 


(106  Wash.  667) 
(No.  14856.) 


(Supreme  Court  of  WasbingtmL    Hay  12, 

1919.) 

1.  Appbai.  Airn  Buob  «e»001— PBESDicFnoifa, 
•  Error  Is  nerw  presumed,  but  must  be  shown 

affirmatively. 

2.  Appkal  and  Ebbob  «=9648(1)  — Mattibs 
Kbvibwable — Exclusion  or  Evidekob. 

Error  In  the  exclusion  of  evidence  can  only 
be  shown  by  a  Mil  of  exceptions  or  a  statement 
of  facts. 

8.  Apfeai.  and  Ebbob  «s3541^— Hatibbs 

BXVIXWABU— BZCBpnONB. 

An  assignment  that  the  court  erred  in  re- 
fusing to  enter  findhigs  of  fact  and  conclusious 
of  law  proposed  by  the  appellant  and  in  enter- 
ing the  findings  of  fact  and  conclusions  of  law 
proposed  by  the  respondent  can  be  reviewed, 
in  the  abs^ce  of  a  bill  of  excet>tions  or  state- 
ment of  facts*  <mly  for  errors  appearing  upon 
its  face. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County ;  John  S.  Jurey,  Judge. 

Action  by  Elizabeth  A.  Kelly  against  J.  M. 
Schnatterly.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Plummer  &  Lavln,  of  Spokane,  for  appel< 
lant 

E.  H.  Beld^.  of  Spokane,  for  respondent 

FULLERTON,  J.  The  re«>ondent  brought 
this  action  against  the  appellant  to  recover 
upon  a  promissory  note.  The  ccnnplaint  waa 
in  the  usual  form  and  set  forth  by  copy  a 
note  for  $500,  executed  at  Portland,  Or.,  on 
April  26, 1913,  payable  three  years  aftir  date, 
with  Interest  at  8  per  cent,  per  annum.  For 
answer  the  appellant  admitted  the  execution 
of  the  note  and  set  forth  affirmatively  that 
at  tbe  time  of  the  execution  of  tbe  note  a 
mortgage  upon  real  property  situated  in  Mult- 
nomah county.  Or.,  was  given  to  secure  the 
same,  and  that  the  respondent,  through  her 
agent  who  n^otla'ted  the  transaction  on  her 
behalf,  agreed  with  the  appellant  that  the 
mortgage  would  be  accepted  as  sole  security 
for  the  payment  of  the  note,  and  that  no  ac- 
tion would  be  Instituted  upon  the  note  except 
through  a  foreclosure  proceeding,  and  that 
no  action  In  foreclosure  was  ever  instituted, 
and  that  no  waiver  of  the  mortgage  security 
was  ever  made  in  any  other  way  than 
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through  the  commencement  of  the  present  ao 
tlon.  The  afllrmatlve  tnatter  was  put  In  Issue 
by  a  reply,  and  the  cause  tried  by  the  court 
sitting  without  a  Jury.  The  trial  resulted  In 
a  Judgment  in  favor  of  the  respondent,  from 
which  this  appeal  Is  prosecuted. 

The  cause  Is  before  us  upon  a  transcript 
of  the  record  of  the  trial  court,  over  the 
certificate  of  the  clerk;  no  bill  of  exceptions 
or  statement  of  facts,  certified  by  the  trial 
Judge,  having  been  brought  to  this  court. 
The  appellant  complains  in  his  brief  that  the 
court  erred  in  refaslng  to  permit  him  to  prove 
the  affirmative  matter  set  forth  in  bis  an- 
swer; in  entering  the  findings  of  fact  and 
conclusions  of  law  proposed  by  the  respond- 
ent ;  In  refusing  to  enter  the  findings  of  fact 
and  conclusions  of  law  prop(»ed  by  tiie  ap- 
pellant ;  and  in  entering  Judgment  for  the  re- 
spondent 

[1-t]  It  is  at  once  manifest  that  the  first 
of  the  assigned  errors  is  not  open  for  review. 
Error  is  never  presumed,  but  must  be  shown 
affirmatively,  and  error  in  the  exclusion  of 
evidence  can  only  be  shown,  under  the  ap- 
pellate practice  in  this  state,  by  a  bill  of 
exceptions  or  a  statement  of  facts.  The  other 
assigned  errors  are  In  this  Instance  equally 
inconclusive.  They  can  be  reviewed.  In  the 
absence  of  a  bill  of  exceptions  or  statement 
of  facts,  only  for  errors  aM)earing  upon  their 
face,  and  we  find  them  regular  in  form  and 
sufficient  in  substance. 

The  appeal  is  without  m^^  and  the  judg- 
ment will  stand  affirmed. 

MAIN.  PABKDB.  BOLOOMB,  and  MOUNT, 
JJ^  concur. 


(106  Wuh.  100} 

MAONONI  T.  BONO.   (No.  15164.) 

(Snpreme  Court  of  Washington.   May  1,  1919.) 

1.  MOBTOAOEB  «=»6SS— FOBBCUMnntB— SATIS- 

tAonoiT. 

Where  a  mortgagee  sought  and  obtained  a 
Judgment  and  decree  of  foredosnre  of  the  mort- 
gage, and  at  a  sale,  In  pursuance  of  sncb  judg- 
ment and  decree  of  foreclosure,  purchased  the 
land  for  the  full  amooat  adjudged  to  be  due 
her,  she  in  effect  acknowledged  full  satisfaction 
of  the  judgment 

fi.  JuDoHEWT  ^=»a90— Satisfaction— Sale 
or  Land  on  Fobkclosubb. 
Where  plaintiff  loaned  money  to  defendant, 
taking  a  deed  to  land  subject  to  a  contract  to 
convey  to  a  third  person  upon  payment  by  said 
person  of  an  amount  equal  to  the  sum  loaned 
defendant  snd  on  defatUt  of  defendant  obtain- 
ed a  judgment  against  bim  for  such  amount  and 
foreclosed  the  land  contract  and  bought  at  the 
sale,  bidding  an  amount  equal  to  the  judgment 
against  defmdant.  the  judgment  was  thereby 
satisfied. 


D^rtment  2. 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Edward  C.  UUls,  Judge. 

Action  by  OloTanlna  Magnonl  against 
Joseph  Bono.  Judgment  for  defendant,  and 
plaintlll  appeals.  Affirmed. 

J.  W.  Brooks,  of  Walla  Walla,  for  appel* 

InnL 

John  0.  HnrqKwU  of  Walla  Walla,  for  re- 
spondent 

PABKBR,  3.  The  plalntlfr  Magnonl  sought 
recovery  In  the  superior  conrt  for  Walla 
Walla  county  from  the  defendant.  Bono, 
upon  facta  allied  In  ttie  complaint  as  fol- 
lows: 

"I.  That  on  or  about  the  ISth  day  of  Jann- 
ary,  191S,  the  defaidant  made  and  entered  into 
a  contract  with  the  plalntUE  wherein  and  wha«- 
by  the  said  defendut,  in  consideration  of  the 
said  plaintiff  herein  paying  the  smn  of  f3,000 
to  the  said  defendant,  and  accepting  a  deed  to 
the  following  described  lands  and  premiaee,  sit- 
uate, lying,  and  being  in  the  <connty  of  Union 
and  state  of  Oregon,  *  *  •  subject  to  a 
contract  to  convey  said  lands  to  Sarah  J.  Oumm. 
upon  the  payment  by  the  said  Sarab  J.  Gumm 
of  the  sum  of  $3,000.  •  •  •  together  with 
interest  thereon  at  the  rate  <tf  8  pa  cent  per  an- 
num, payable  annually,  promising  and  agreeing 
uiK>n  the  deftiuit  of  the  said  Saridi  J.  Gumm  In 
making  any  of  the  payments  of  either  principal 
or  interest  or  both  or  any  part  thereof,  then  the 
said  defendant  would  pay  to  the  plaintiff  hereir 
the  sum  of  $3,000  and  all  of  the  accruing  and 
accrued  interest  thereon,  and  would  take  up  the 
said  legal  titie  to  said  lands  and  pay  all  expens- 
es which  shall  necessarily  be  incurred  tfaefeon 
and  thereby,  and  save  the  said  party  of  the  sec- 
ond part  OMaintiS)  harmless  from  any  and  all 
loss  or  damage  of  either  principal  or  intoreat 
and  expenses. 

"II.  That  thereafter  and  on  or  about  the  fltb 
day  of  September,  1910,  the  said  Sarah  J. 
Gumm  paid  to  the  defendant  Joseph  Bono, 
without  the  knowledge  or  consent  of  this  plain- 
tiff, the  sum  of  $1,200  on  said  contract  which 
said  sum  of  $1,200  the  said  Joseph  Bono  ap- 
propriated to  his  own  use  and  benefit 

"in.  That  thereafter  the  said  Sarah  3. 
Gomm  made  dsfsnlt  in  the  paymrait  of  the  pria- 
clpa},  interest  costs,  and  expenses,  and  this 
plaintiff  commenced  an  action  and  thereafter 
obtained  a  judgment  in  the  circuit  coort  of 
the  state  of  Oregon,  for  the  county  of  Union, 
on  or  about  the  23d  day  of  June,  1917,  in  which 
said  action  this  plaintiff  was  plaintiff  and  the 
said  Sarah  J.  Gumm  and  J.  J.  Gumm,  her  hus- 
band, and  the  defendant  bernn,  Joseph  Bodo. 
were  defendanta,  for  the  sum  of  $8,000,  t<^tfi- 
•^r  with  intmst  thereon  from  the  16tb  day  of 
November,  1916,  until  paid  at  the  rate  of  8 
per  cent  per  annum  and  the  further  sum  of 
?250  attorney's  fees  and  her  costs  and  disburse- 
ments in  said  action  and  further  decreed  that 
the  contract  of  Sarah  J.  Gumm  be  foreclosed  on 
the  aforesaid  lands  and  premises ;  and  that 
thereafter  and  on  or  about  the  20th  day  of 
August,  U17,  under  and  by  virtne  of  an  or- 
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der  of  tale  under  said  jadgment  and  decree,  the 
•herilf  of  Unkai  coonty,  state  of  On«on,  of- 
fered  said  lands  and  premises  therein  described 
for  sak,  and,  there  being  no  bids  offered  there- 
on, this  plaintiff  was  compelled  to  and  did  take 
aaid  lands  and  premises  for  the  sum  of  said 
jadgment,  amounting  to  $3,714.23,  and  for 
which  said  amount  she  received  the  certificate 
of  purchase  from  the  sheriff  of  Union  couot;, 
state  of  Oregon,  which  said  certificate  of  pur- 
chase duty  assigned  to  the  defendant  herein, 
this  plaintiff  herewith  tenders  and  offers  to  the 
defendant,  npon  the  paymmt  of  tbe  amoont  doe 
thereon.** 


The  prayer  of  the  plaintiff  was  for  judg- 
ment against  the  defendant  for  the  sum  of 
93,714.23.  the  amount  for  which  Judgment 
and  decree  of  foreclosure  wsa  rendered  In 
ber  favor  by  the  Oregon  court,  being  also 
tlie  amount  bid  by  her  for  the  land  sold  in 
pursuance  of  the  Judgment  and  decree  of 
foreclosure.  The  defendant's  demurrer  to 
this  complaint,  upon  the  ground  that  it  fail- 
ed to  state  a  cause  of  action,  having  been 
ffostained  by  the  superior  court,  and  she 
electing  to  stand  upon  ber  complaint  and 
Dot  [dead  further,  judgment  of  dismtoaal 
was  rendered  against  her,  from  which  she 
has  appealed  to  this  court, 

[1,2]  We  are  quite  unable  to  see  ttkat  ap- 
P^ant  iB  in  any  different  position,  In  bo  far 
as  her  present  claimed  right  of  recovery 
against  respoodent  Is  concerned,  than  she 
would  have  been  had  she  held  a  mortgage  In 
form,  sought  and  obtained  Judgment  and 
decree  of  foreclosure  of  tbe  same,  and  at  a 
sale  In  pursuance  of  such  Judgment  and 
decree  of  foreclosure  purchased  the  land  for 
the  full  amount  adjudged  to  be  due  her.  In 
such  a  case,  manifestly  appellant  would  by 
such  a  purchase  have  in  effect  acknowledged 
full  satisfaction  of  the  Judgment  True,  ap- 
pelant alleges  that  she  was  compelled  to  bid 
for  and  take  the  land  for  the  amount  of  tbe 
Judgment  and  decree  of  foreclosure  rendered 
by  the  Oregon  court,  for  want  of  other  bids ; 
but  this  auction  we  think  does  not  mean 
that  she  was  compelled  to  bid  the  full 
amount  awarded  her  by  the  Oregon  court. 
We  see  nothing  In  the  contract  or  other  facts 
pleaded  by  her  su^estlng  Uiat  she  was  re- 
quired so  to  do.  Having  sou^^t  and  obtain- 
ed in  the  Oregon  court  Judgment  against  re- 
spondent, as  well  as  against  Mrs.  Oumm  and 
husband,  for  the  full  amount  here  sued  for, 
and  having  bid  for  the  land  sold  In  pursu- 
ance of  that  Judgment  the  full  amount 
awarded  ber,  appellant,  we  think,  has  there- 
by, In  legal  effect,  been  fully  paid  aU  tbat 
respondent  was  obligated  to  pay  her. 

The  Judgmrat  Is  aiflrmed. 

GHADWICK.  C.  J.,  and  HOLCOMB,  FUI^ 
IiBRTON,  and  MOUNT,  JJ.,  concur. 
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KUH  T.  LEMCKE.    (No.  15094.) 

(Supreme  Court  of  Washington.  May  18, 1919.) 


1.  VENDOB  AKn   PUBOHASEB  ^3>17— MaKIKU 

or  CoNTBACT— Sale  Sdbjeot  to  Appboval. 
Where  agent's  earnest  money  receipt  given 
the  buyer  expressly  stated,  "Sale  Is  subject  to 
approval  of  owner  of  premises,"  and  the  seller, 
when  advised  be  would  have  to  pay  certain 
taxes  and  accept  certain  interest  on  deferred 
installments,  declined  to  accede  to  tbe  terms, 
thus  refusing  to  approve  the  receipt,  no  con- 
tract resulted,  as  the  minds  of  the  ^rties  did 
not  meet 

2.  Bbokbbs  «=»430)— Gontbact  of  Qutlot- 

HENT— DEBCBIFnOIf  OF  LAITD. 

A  deacrtption  of  land  reading  "the  north  10 
acres  of  orchard  tract  seven  miles  west  of  Top- 
penish,"  In  a  contract  employing  an  agent  or 
broker  to  sell  or  purchase  real  estate  for  com- 
pensation or  a  commisBioD,  is  not  sufficient  to 
satisfy  Rem.  Code  1915,  f  S289,  the  statuts  of 
frauds  on  the  subject 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;  Everett  Smith,  Judge. 

Action  by  Sam  Kuh  against  Geoi^  0. 
Lemcke.  Prom  Judgment  for  plaintiff,  de- 
f^dant  appeals.  Beversed,  and  action  dis- 
missed. 

Wright  &  Wright,  of  Seattle,  for  appel- 
lant 

Hal  H.  Cole,  of  Toppenlsh,  and  Alexander 
&  Bandy,  of  Seattle,  for  respondent 

PARKEB.  J.  The  plaintiff,  Kuh.  seeks  re> 
covery  of  damages  which  he  claims  to  have 
suffered  from  the  refusal  of  the  defendant, 
Lemcke,  to  convey  to  him  a  tract  of  land 
In  Taldma  county.  In  compliance  with  a 
contract  alleged  to  have  been  entered  Into 
between  them  for  the  sale,  of  the  land.  Tbe 
plaintiff  also  seeks  recovery  npon  a  second 
cause  of  action,  for  commission  for  the  sale 
of  the  land  claimed  to  have  been  earned  by 
H.  6.  Miller  in  effecting  such  sale  as  tbe 
agent  of  Loncke;  the  claim  for  such  com- 
mission having  been  assigned  by  Milla  to 
the  plaintiff.  The  d^endant  demurred  to 
both  causes  of  action.  The  demurrers  were 
overruled  by  the  superior  court,  and,  the 
defendant  electing  to  stand  up<m  his  de- 
murrers and  not  plead  farther,  the  court, 
after  hearing  evidence  as  to  the  amount  of 
damages  claimed  to  have  been  Suffered  hy 
the  plaintiff  because  of  the  defendant's  re- 
fusal to  comply  with  the  alleged  sale  con- 
tract, rendered  Judgment  In  his  favor  upon 
both  causa  of  action,  as  prayed  for.  From 
this  disporitlon  of  the  case  the  defendant 
has  appealed  to  this  court 

The  facts  controlling  the  rights  of  the 
parties  as  to  both  causes  of  action  may  be 
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summarized  from  the  allegations  of  the  com- 
plaint, as  follows:  Miller  and  respondent, 
Euh,  reside  at  Toppenlsh,  Id  Takima  coun- 
ty. Appellant,  Lemcke,  resides  at  Seattle. 
The  alleged  sale  and  commission  contracts 
are  evidenced  solely  by  the  following  cor- 
respondence and  earnest  money  receipt  On 
January  16,  1918,  MlUer  wrote  to  Lemcke  as 
follows : 

"What  is  yoar  price  on  the  north  10  acres  of 
orchard  tract  seven  miles  west  of  Toppenish, 
which  I  understand  belongs  to  you  and  what 
would  your  terms  be  thereon  and  wlien  could 
poMeaai<m  be  givan." 

On  January  17th  Lemcke  wrote  to  Miller, 
saylog,  "Price  should  receive  now  Is  about 
$3,000,"  soflxestlDg  part  cash  and  part  time 
payments,  and  that  the  purchaser  could  re- 
ceive immediate  possession.  On  January 
1901  Hlller  wrote  to  Lemcke  as  follows : 

**I  have  your  letter  of  the  17th  and  made 
known  your  price  to  my  prospective  purchaser 
who  declined  same,  but  atateid  he  would  pay 
|2;290  all  cash  for  the  property.  Ton  to  deed 
dMT  and  free  to  all  incumbrances  and  yon  pay 
the  taxes  for  the  year  1917.  My  usual  com- 
mlaaion  on  the  sale  If  yon  accept  that  price 
would  be  $112.00,  or  five  per  cent" 

On  January  21at  Lmcke  wrote  to  Bfilfiar 
as  follows: 

"Replying  to  your  offer  of  $2,260  cash  for 
my  ranch  to  say  that  I  will  split  the  dif- 
ference with  your  client  of  which  $1,260  can 
ride  4  yrs.  if  necesBary.  I  will  pay  6%  com- 
mission and  ddiver  property  free  and  clear  and 
give  immediate  delivvy.  If  satisfactory  take 
depoait  of  10%.  •  • 

On  January  24th  Miller  telegraphed  to 
Loncke  as  follows; 

'Tarty  will  pay  twenty-five  hundred,  one-half 
cash,  balance  on  or  before  four  years.  Wire." 

Tboeafter  on  the  same  day  Loncke  tele- 
graphed to  Miller  as  follows: 

"Accept  deposit  on  twenty-fire  hundred  d<^ 
lars,  twelve  hundred  fifty  cash,  balance  four 
years." 

On  January  26th  Miller  received  from 
Kuh  ftSOO,  and  gave  to  him  tlw  following 
paper: 

"IBamest  Money  Receipt 

"Jan.  26,  1918. 

"Received  from  Sam  Euh  the  sum  of  five  hun- 
dred dollars  ($500.00),  being  earnest  money  to 
be  applied  on  the  purchase  price  of  $2,600  for 
the  premises  situated  in  Yakima  county.  Wash., 
described  as  fellows:  IHmlh  ten  acres  of  B.  % 
of  N.  B.  U  8—10—10.  which  premises  have 
this  day  been  purdiased  by  said  Sam  Kufa. 

"The  terms  of  purchase  are  as  follows: 
$1,250  total  cash  upon  delivery  of  deed  show- 
ing good  and  merchantable  title  and  $1,250  on 
or  before  4  yrs.  at  7%  int.  payable  annually. 

"Sale  is  subject  to  approval  of  owner  of 
premises.   •   •   •   [Signed}.  Sam  Euh,  H.  B. 


Miller,  as  Agt  for  Owner  Geo.  CL  Loncke  and 
Wife." 

On  the  ssme  day  BOIler  wrote  to  Lemcke 
as  follows: 

"I  have  received  your  telegram  of  the  24tb 
and  accepted  deposit  of  $000.00  on  your  ten 
acre  tract  on  the  basis  of  $2,500.  $1,250 
cash,  balance  on  or  before  four  years  at  7%  in* 
terest,  interest  payable  annually. 

"Please  send  deed  and  sbstract  at  <moe  and 
mortgage,  unless  you  prefer  we  draw  it  here 
which  can  be  done.  Ton  are  to  pay  the  taxes 
for  the  year  1917  and  give  possession  at 
once.   •   •  •» 

On  January  80tb  Lemcke  wrote  to  MlUv 
■8  follows: 

"In  reply  to  your  favor  of  the  26th  will  say 
that  I  cannot  accept  the  proposition  offered. 
I  could  not  pay  the  1917  taxes  for  they  are  not 
doe,  and  tihe  mortgage  would  have  to  bear  8% 
for  that  Is  what  I  am  paying.  In  the  meantiint 
I  have  received  a  mudi  better  offer.** 

On  February  Ist  Euh,  the  prospective  pur- 
chaser, being  advised  by  Miller  of  this  lot> 
ter  frcMU  Lenu^  wrote  to  Miller  as  fol- 
lows: 

"I  refer  to  your  letter  oi  tlw  31st  snd  advise 
I  will  pay  8%  on  the  deferred  payment'  ^ 
$1,200  on  Leincke  land  recently  purchased  thru 
you ;  also  will  pay  1917  taxea  whoi  they  beot»w 
due.  Ton  may  so  sdvise  Mr.  Lemcke.  •  •  •  " 

On  the  same  day  Miller  wrote  to  L«n^ 

as  follows: 

"Purchaser  consents  to  pay  eight  i»er  cent 
interest  ou  deferred  paymoit  of  twelve  fifty  and 
pay  taxes  foryesr  nineteen  seventeen.  •  •  •  ** 

On  February  7th  Miller  wrote  to  Lemcke, 
Indostng  a  letter  from  Euh.  which  letters 
were  in  substance  a  demand  upon  LenK^e 
that  he  convey  the  land,  in  compliance  with 
the  cmitract  claimed  by  them  to  be  evidenc- 
ed by  the  foreg<dng  correspondence  and 
earnest  money  receipt 

[1]  It  is  contended  in  bdialf  of  appellant 
Lemcke,  as  to  the  alleged  sale  contract  the 
one  upon  wMch  the  first  cause  of  actl(m  la 
rested,  that  the  minds  of  the  parties  never 
met  BO  as  to  create  any  contractual  rda- 
tions  on  the  part  of  Lemcke  to  consummate 
a  sale  of  his  land  to  Euh.  We  feel  con- 
strained to  hold  that  this  contention  must 
be  sustained.  It  may  be  conceded,  for  argu- 
ment's sake,  that  the  tel^ama  of  January 
24th,  passing  between  MlUer  and  Lemcke, 
read  in  the  light  of  their  previous  corre- 
spondence, gave  Miller  authority-  to  acc^t 
a  deposit  from  Euh  as  the  prospective  pur- 
chaser, and  thereby  bind  Lemcke  to  s^; 
but  the  acceptance  of  the  $500  deposit  from 
Euh,  and  the  giving  to  him  of  the  earnest 
money  receipt  as  evidence  thereof,  by  Miller, 
did  not  bind  Lemcke  to  sell;  for  it  la  ex- 
pressly stated  In  the  earnest  money  receipt 
that  "sale  is  subject  to  ai^roval  of  owner 
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was  mdviaed  i  those  proposed*  amouDts  to  a  rejection  of  tiia 
offer." 

Our  own  recent  decisioiu  in  Nelson  t. 
Davis,  172  Pac.  1178,  and  SlUman  T.  Spo- 
kane Savings  &  Loan  Society,  175  Pac  296, 
are  in  harmony  with  this  view  of  the  law. 
We  are  of  the  opinion  that  there  can  be  do 
recovery  by  respondent,  Kuh,  upon  his  first 
cause  of  action.  It  is  to  be  noted  that  this 
is  not  an  action  to  recover  the  |500  deposlt- 


of  premises.**  When  Lemcke 
by  MUler  by  letter  of  January  26th  of  the 
receiving  of  the  earnest  money  deposit  from 
Kuh,  and  that  he  (Lemcke)  would  have  to 
pay  the  taxes  of  1917,  which  were  not  then 
due.  and  accept  7  per  cent  interest  on  the 
deferred  Installments  of  the  purchase  price, 
he  declined  to  accede  to  those  terms.  In 
other  words,  Lemcke,  by  his  letter  of  Jan- 
uary 30th,  refused  to  approve  the  earnest  ^   

money  receipt  contract,  as  he  had  a  right  to  Kuh  with  MUli.' for  whldi"  the" ear- 

do  by  the  express  terms  thereof.  It  is  true 
tliat  thereafter,  on  February  1st,  Kuh  did, 
by  his  letter  to  Miller,  offer  to  assume  the 
taxes  of  1917  and  to  pay  8  per  cent  Inter- 
est on  the  deferred  installments  of  the  pur- 
chase price,  but  that  was  after  the  rejection 
and  disapproval  by  Lemcke  of  the  earnest 
money  receipt  and  previous  offers.  It  was 
not  an  offer  by  Kuh  to  meet  an  offer  or  pro- 
posal on  the  part  of  Lemcke  which  was  then 
open  for  acceptance  by  Lemcke.  Plainly  at 
that  time  the  minds  of  the  parties  had  not 
met  In  Minneapolis  &  St  Louis  By.  Co.  v. 
Columbus  Boiling  Mill  Co.,  119  U.  S.  149,  7 
Sup.  Ct.  168,  30  L.  Ed.  376,  there  were  In- 
volved facts  which,  In  their  legal  effect,  we 
think,  were  the  same  as  In  this  case,  though 
somewhat  less  Involved.  The  law  here  ap- 
plicable, we  think.  Is  well  stated  In  that 
case  by  Justice  Gray,  Qteaklng  for  the  court 
as  follows: 


"As  no  contract  is  complete  without  the  mu- 
tual assent  of  the  parties,  an  offer  to  sell  im- 
poses DO  obligation  until  it  is  accepted  accord- 
ing to  its  terms.  So  long  as  tbe  offer  has  been 
neither  accepted  nor  rejected,  the  negotiation 
remains  open,  and  imposes  no  obligation  upon 
either  party;  tbe  one  may  decline  to  accept 
or  the  other  may  withdraw  Us  offer;  and  ei- 
ther rejection  or  withdrawal  leaves  the  uiatter 


nest  money  receipt  was  given;  but  it  is  an 
action  to  recover  damages  for  Kuh's  claimed 
loss  of  the  bargain,  Independent  of  that 
money.  Evidently  there  Is  no  occasion  for 
Kuh  suing  to  recover  that  money.  There  Is 
nbtblng  In  the  record  indicating  that  there 
Is  any  disposition  on  the  part  of  any  one  to 
withhold  It  from  blm. 

[2]  As  to  the  second  cause  ot  action,  tbe 
one  rested  upon  the  alleged  commlssdon  con- 
tract it  is  contended  in  an>eUant  Lemoke^a 
behalf,  that  there  can  be  no  recovery  there* 
on,  because  no  such  contract  is  evidenced  In 
writing,  signed  by  Lemcke  as  the  party  to 
be  charged,  as  is  required  by  section  8288. 
Bern.  Code.  In  ntme  of  the  letters  signed 
by  either  Miller  or  Lemcke  is  the  land  men- 
tioned or  described  with  any  greater  partic- 
ularity than  as  "the  north  10  acres  of  or- 
chard tract  seven  miles  west  of  Toppoilsh," 
found  in  Miller's  first  letter  of  January 
15th.  Lem<^e*s  letters  do  not  motion  tbe 
land  even  with  this  particularity;  but  for 
argument's  sake  we  may  assume  that  Lem- 
cke's  letters  refer  to  the  first  letter  of  Mil- 
ler and  adopt  the  language  of  Miller  In  re- 
ferring to  the  land.  The  letter  of  Lemcke 
to  Miller  of  January  80th,  written  after  tbe 
giving  of  the  earnest  mon^  recdpt.  In  - 


as  if  no  iriTer  had  ever  been  made.   A  proposal  1  which  the  land  Is  described,  we  have  no- 


to  accept  or  an  acceptance,  upon  terms  vary- 
ing from  those  offered,  is  a  rejection  of  the  offer, 
and  pats  an  end  to  the  nc^tiatlon,  unless  the 
party  who  made  the  original  offer  renews  it 
or  assents  to  the  modificatioD  suggested.  Tbe 
other  party,  baring  once  rejected  the  offer,  can- 
not afterwards  revive  It  by  tendering  an  ac- 
ceptance of  it  *  *  *  On  December  18th, 
the  defendant  by  telegram  dedined  to  fnUU  the 
plaintiflTs  order.  1%e  negotiation  between  the 
parties  was  thus  closed,  and  the  plaintiff  could 
not  afterwards  fall  back  on  the  defendant's 
original  offer.  The  plaintiff's  attempt  to  do  so, 
by  the  telegram  of  December  19tb,  was  there- 
fore ineffectual  and  created  no  rights  against 
tbe  defendant" 

In  Baker  v.  Johnson  County,  37  Iowa,  186, 
the  rule  in  such  cases  Is  stated  as  follows : 

"An  offer  by  one  party  assented  to  by  the  oth- 
er will  genenUly  cmsHtute  a  contract  bat  the 
assent  must  comprehend  the  whole  of  the  prop- 
osition. It  must  be  exactly  equal  to  its  ex- 
tent and  terms,  and  mast  not  qualify  them  by 
any  new  matter.  A  proposal  to  accept  or  an 
acceptance  of,  an  offer  on  terms  varying  from 


ttced  is  a  rejection  and  disapproval  of  th&t 
contract  and  the  other -conditions  stated  In 
MlUer's  letter  of  January  26tb.  Plainly  this 
letter  of  Lemcke's  written  January  30th 
constitutes  no  part  of  any  commission  con- 
tract with  Miller.  It  has  become  the  settled 
law  of  this  state  by  our  decisions  (Rogers 
V.  Lippy,  09  Wash.  312,  169  Pac  858,  L.  B. 
A.  1918C,  683,  and  Nance  v.  Valentine,  99 
Wash.  323,  199  Pac.  862,  that  a  description 
of  land  reading  "the  north  10  acres  of  or- 
chard tract  seven  miles  west  of  Toppeniah," 
In  a  contract  "onploying  an  agent  or  brok- 
er to  sell  or  purchase  real  estate  for  com- 
pensation or  a  commission,"  Is  not  sufllclent 
to  satisfy  section  5289,  Bem.  Code,  being 
our  statute  of  frauds  upon  that  subject.  We 
are  of  the  opinion  that  respondent,  Kuh, 
cannot  recover  npon  bis  second  cause  of  ac* 
tlon. 

The  judgment  Is  reversed,  and  tbe  action 

dismissed. 


CHADWICK,  a  J., 
TOLMAN,  concur. 


and  MOUNT  and 
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SCSUIDT  T.  POWBDL.    (No.  1S191.) 

(Saprone  Court  of  Wubington.  May  18, 1919.) 

1.  Pabheb  «s»6&— BmiMESfi  Naux. 

There  was  no  defect  of  parties  plaintiff,  in 
action  by  broker  S.  on  agreement  to  pay  com- 
mission for  sale  to  "S.  &  Co.,"  where  the  evi- 
dence showed  that  8.  was  the  only  person  in< 
terested  in  "8.  ft  Cow** 

2,  BboKBU    «=S348($  —  AOBBKUKnT   TO  PaT 
OOIOUSSIOH— DSSCBIFTIOn  or  PBOPEBTT. 

In  an  agreement  to  pay  broker'a  commission 
for  procuring  purchaser  for  "80  acres,  2% 
miles  from  Wapato,  south ;  tegal  deKripdion  S. 
%  of  S.  E.  27—11—19,"  deacripUon  held  not 
defective,  in  that  no  mention  was  made  therein 
of  the  state,  county,  or  location  as  to  base  line 
or  meridian. 

8.  Etidenck  «s>1&— Jtraicux,  Nones— Ab- 

BBIVIATIOna 
The  courts  recognise  ordinary  abbreviations 
customarily  used  and  generally  understood,  such 
as  "S.  %  of  S.  B.  27—11—19,"  which,  therefore, 
sufficiently  descrilw  the  south  half  of  the  south- 
east  quartar  of  aectioB  27,  township  11,  range 
19. 

4.  svidbncb  ^23^  —  judicui.  notick— 
Public  Subvktb. 
The  courts  will  take  judicial  notice  of  the 
manner  of  surrey  and  location  of  baae  and 
meridian  lines,  they  having  been  located  by 
virtue  of  acts  of  Congress. 

B.  Evidence  ^9lO(2)— Judioui.  Noticb— Lo- 
cation or  Cities  and  Towna 
Courts  will  take  notice  of  geographical  posi- 
tion and  locatifm  of  dtiea  and  towna  within 
dielr  jurisdictions. 

6b  BviDEIfOE  «s»10(2)— JlTDIOUL  NOTIOB— LO- 
CATION or  Town. 
The  superior  court  for  Yakima  county 
should  take  judicial  notice  of  the  fact  that  Wa- 
pato, mentioned  in  a  broker's  agreement^  is  a 
town  located  in  that  county. 

7.  BTIDEITCt  ^10(4>  —  JUDICIAI,   NOTICE  — 
BOUNDABIES  or  CODNTT. 

The  superior  court  for  Takima  County 
should  take  judicial  notice  that  description  of 
property  in  a  broker's  agreement,  locating  it 
2^  miles  south  of  Wapato,  determined  the 
property  to  be  within  the  bounds  of  Yakima 
county. 

8.  Evidence  ^s23(2)  —  Judioiax.  NoncB— 
Public  Subvets. 

The  court  takes  notice  that  townships  are 
numbered  north  and  south  from  base  lines,  and 
that  the  base  line  from  which  they  are  numbered 
in  Washington  ia  the  Willamette  base  line,  and 
that  ranges  are  located  east  and  west  of  meridi- 
ans, and  that  the  meridian  from  which  they  are 
located  in  Washington  is  the  Willamette  meridi- 
an, and  that  the  Willamette  base  line  intersects 
the  Willamette  meridian  near  the  city  of  Port- 
land, Or.,  and  that  there  are  40  townships  south 
of  the  base  line  and  41  north  thereof. 


9.  Evidence  «s»23(2) — JimiciAx.  Nones— 
Public  Suststs. 

The  conrte  judicially  knew  in  Wash- 
ington there  can  be  no  lattga  10  west  of  the 
Willamette  meridian,  and  that  such  a  deacrip- 
tion  would  call  for  a  location  in  the  Pacific 
Ocean,  and  that  therefore  a  description  with 
the  range  numbered  19  must  refer  to  range  19 
eaat  of  the  Willamette  meridian. 

10.  Etidehck  «s>28®  — judicial  Nones— 
Public  Subvetb. 

The  court  judicially  knows  that  there  are 
no  townships  south  of  the  base  line  in  the 
state  of  WaahingtMi,  and  therefore  township 
11  muat  be  north. 

Department  1. 

Appeal  from  Superior  Cour^  Yakima 
County;  George  B,  Holden,  Judge. 

Action  by  B.  Schmidt  against  W.  L.  FowelL 
From  Judgment  ot  diamlatwl,  plalntlfl  ap- 
peals. Beversed. 

Harold  B.  GUbert,  of  North  Yakima,  for 
appellant 

tienry  H.  Wende,  of  North  YaUma.  for 

MACKINTOSH,  J.  The  appellant  aska  to 
recover  the  sum  of  fl,000  as  a  real  estate 
broker's  comiuiaslon  for  his  services  in  pro- 
curing a  purdiaser  ready,  able,  and  willing 
to  buy  the  respondent's  property.  The  appel- 
lant had  an  agreement,  signed  by  the  re- 
spondent, which  reads  as  follows : 

"80  Bench.  Property  of  W.  L.  Powell.  Ad- 
dress,  Number  of  80  acres;.  2%  miles 

from   Wapato,  south.     Legal   description,  S. 

^  of  S.  K.  27—11—19.  Improvements,  

I  hereby  agree  to  pay  a  commission  of  S  per 
cent,  to  B.  Schmidt  &  Co.,  if  sale  or  trade  ia 
mode  by  or  through  them.  [Signed]  W.  It. 
PowelL   Date,  2-28-17." 

Tbe  appellant's  action  was  dismissed  on 
respondmt's  attack  against  It  upon  three 

points: 

[1]  Eirst,  he  claimed  that  there  was  a  de- 
fect of  parties  plaintiff  In  that  the  agreraient 
on  Ita  face  shows  that  the  commission  was  to 
be  paid  to  B.  Schmidt  ft  Ca  Tbe  testimony, 
as  it  appears  in  the  statement  of  fticts,  shows, 
however,  that  the  appellant,  B.  Sciimldt,  was 
the  only  person  Interested  In  B.  Schmidt  & 
Ga 

It  was  next  urged  that  the  appellant  bad 
not  fOund  a  pnrcbaser  ready,  willing,  and 
able  to  buy  the  property  according  to  tbe 
terms  of  tbe  listing.  This  also  presents  a 
question  of  fact,  which  must  be  determined 
on  tbe  record  adversely  to  tbe  resptmden^ 
claim. 

[1]  Tbe  tblrd  point  raised  by  tbe  respond- 
ent, and  the  one  upon  which  the  conrt  below 
dismissed  the  action,  presmts  the  question  as 
to  whether  tbe  description  In  the  agreemoit 
was  sufficient  to  Identify  tbe  property ;  the 
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argument  of  the  appellant  upon  this  point 
being  tbat  the  agreement  was  defective,  In 
that  no  mention  was  made  therein  of  the 
state,  county,  or  location  as  to  base  line  or 
meridian.  Respondent  concedes  that,  In  so 
far  as  the  figures  "27 — 11—19"  are  concern- 
ed, they  are  generally  accepted  as  designat- 
ing section,  township,  and  range,  but,  since 
there  are  both  north  and  south  townships 
and  east  and  west  ranges,  tbrat  the  descrip- 
tion is  stiil  Indefinite,  in  that  It  cannot  be 
determined  therefrom  as  to  what  county  or 
state  the  prc^rty  la  locatAl  in,  or  the  loca- 
tion of  the  property  aa  to  tbe  base  line  and 
meridian. 

[3]  Ordinary  abbreviations,  which  are  cas- 
tomarlly  used  and  generally  understood,  are 
recognized  by  the  courts,  and  sa  far  as  tbe 
abbreviations  used  In  the  agreement  are  con- 
cerned tliere  can  be  no  doubt  they  were  in- 
tended to,  and  did,  describe  the  south  half  of 
the  southeast  quarter  of  section  27,  township 
U,  range  19.  This  is  strictly  in  accordance 
with  the  previous  holdings  of  this  court. 
Carson  v.  Kailshack,  3  Wash.  T.  168,  13  Pac. 
618;  In  re  Wenatchee  Reclamation  Dist, 
91  Wash.  60,  at  page  68,  157  Pac.  38. 

l*-7]  These  cases  are  also  authority  for  tbe 
rule  tbat  the  courts  will  take  Judicial  notice 
of  the  manner  of  survey  and  location  of  base 
and  meridian  lines,  they  having  been  located 
by  virtue  of  acts  of  Congress.  Tbe  courts 
will  also  take  notice  of  geographical  position 
and  location  of  dtles  and  towns  within  their 
jurisdictions,  and  the  superior  court  for  Yaki- 
ma county  should  have  taken  Judicial  notice 
of  tbe  ftict  that  Wapato,  mentioned  in  the 
agreement,  was  a  town  located  in  that  county 
and  tbat  the  description  of  the  property  In 
tbe  -agreement,  locating  It  2%  miles  south  of 
that  town,  determined  that  property  to  be 
within  tbe  bounds  of  Yakima  county. 

[1-11]  We  most  also  know  that  townships 
are  numbered  nartb  and  south  from  base 
lines,  and  tbat  the  base  Une  from  which  they 
are  numbered  in  this  state  la  the  Willamette 
baae  line,  and  that  ranges  are  located  east 
and  west  of  meridians,  and  that  the.  meridian 
f  i-om  whldi  tbey  are  located  in  tills  state  Is  tbe 
HTlUamette  meridian,  and  that  tbe  Willam- 
ette base  line  intersects  the  Willamette  me- 
ridian near  the  city  of  Portland,  Or.,  and  we 
must  know  that  tiiere  are  40  townships  south 
of  the  base  line  and  41  north  tbereot  From 
these  tects,  of  which  we  have  jndldal  notice, 
we  must  also  know  tbat  in  this  state  there 
COD  be  no  range  10  west  of  Uie  Willamette 
meridian  and  that  such  description  would 
call  for  a  location  in  the  Pacific  Ocean,  and 
therefore  the  "Id"  in  tiie  description .  must 
refer  to  range  19  B.  W.  U.  We  must  also 
know  that  there  are  no  townships  sontii  of 
the  base  line  In  the  state  of  Washington,  and 


therefore  township  11  must  be  north.  Taking 
into  consideration  these  matters,  of  which 
we  have  Judicial  knowledge,  and  adding  this 
Information  to  the  description  In  tbe  agree- 
ment, makes  the  description  sufficient  to  sat- 
isfy the  statute. 

This  result  does  not  trench  upon  the  rule 
as  announced  by  this  court  In  other  cases.  In- 
volving tbe  snffldency  of  descriptions  con- 
tained in  various  Instruments,  including  bro- 
kerage agreements,  for  In  determining  the 
adequacy  of  the  description  here  no  resort  to 
parol  testimony  has  been  necessary.  We 
have  the  description  contained  In  the  Instru- 
ment, accompanied  by  the  recognitlmi  of 
those  facts  which  the  court  is  bound  to  know, 
rendering  the  description  full,  adequate,  and 
romplete.  Where  descriptions  have  been  held 
to  be  insufficient.  It  has  been  necessary,  in 
crder  to  determine  the  location  of  the  proper- 
ty, to  add  to  the  words  and  figures  contained 
In  the  description  Information  which  could 
only  come  through  parol  testimony.  An  ex- 
amination of  the  following  cases  will  show 
that  they  announce  the  doctrine  that  descrip- 
tions on  their  faces  indefinite  cannot  be  made 
sufficient  by  parol  testimony;  but  In  none  of 
these  cases  was  Involved  the  question  of 
whether  a  description  apparently  insufficient 
may  be  rendered  suffident,  when  Interpreted 
by  the  facts  of  which  the  courts  will  take 
Judidal  notice:  Broadway  Hospital  v.  Deck- 
er. 47  Wash.  586,  92  Pec.  446;  Cushing  v. 
Monarch  Timber  Co.,  75  Wash.  678,  ISB  Pac. 
660,  Ann.  Cas.  1914C^  1239;  Thompson  v. 
En^iBih,  76  Wash.  28,  135  Pac.  664;  Baylor 
V.  Tolltver.  81  Wash.  2S7.  142  Pac  678: 
Salin  V.  Boy.  81  Wadi.  261,  1^  I^c.  679; 
Oilman  v.  Brunton,  94  Wash.  1, 161  Pac.  835 : 
West  V.  Cave,  98  Wash.  237.  167  Pac.  747: 
Bogers  T.  Uppy,  89  Wash.  312,  169  Pac  858, 
L.  R.  A.  1918C,  683;  Nance  v.  Valentine,  90 
Wash.  828,  169  Paa  862;  La  Bne  t.  ITarm- 
ers'  <fe  Sfedi.  Bank,  172  Pac  1146. 

The  case  of  Hartlgan  HoChnan,  16  Wadu 
84,  47  Pac  217,  while  recognising  that  Judi- 
cial notice  would  be  takoi  of  Qie  system  of 
public  surveys,  held  that  such  Judicial  knowl- 
edge w(Hild  not  be  of  asslatance  to  the  case 
then  under  oondderatton,  for  the  reason  that, 
by  tbe  addition  of  that  knowledge  to  the  In- 
formation, still  the  description  would  then  t>e 
applicable  to  many  other  states  than  the 
state  of  Wa!;hington.  That  case  Is  distin- 
guished from  the  case  at  bar  by  reason  of  the 
fact  that  here  the  Judidal  knowledge  of  the 
location  of  the  town  of  Wapato  Identtfiea  tbe 
state. 

Tbe  action  of  tbe  anperlor  court  la  reversed. 

IflTOHIDm  TOLUAN,  and  MAIN,  JJ., 
concnr. 
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PATE  et  al,  t.  PETERSON  et  al  (No.  16106.) 
(Supreme  Court  of  Washington.  Ma;  14, 1019.) 

1.  Tbul  «s»388^— FiRDXirGB  ahD  GotroLO- 
mono— DUTT  TO  Make. 

In  action  to  enjoin  interference  with  water 
risfata,  case  being  of  eqaitable  cognisance,  court 
was  not  Tcquired  to  make  findings  and  concla- 
sions. 

2.  Apfbal  ahd  Ebbob  ^9893(2)— Teul  Db 
Novo— Natdbb  of  AcnoH. 

Acti<m  to  enjoin  interference  with  water 
rights  bdng  of  eqnitahle  cognizance  court  on 
appeal  will  determine  case  de  novo. 

8.  Waters  aad  Wateb  Coubsbs  <^12&— Ad- 
judication OF  Wateb  Rights— Affuca- 
BixjTT  or  Statttte. 
Laws  1917,  p.  447,  |  1,  giriug  state  hjdraa- 
lie  engineer  tlw  power  ot  determining  water 
rights,  does  not  divest  the  superior  court  of 
jiiriadiction  in  action  to  qniet.title  to  Interest 
in  water  and  to  enjoin  interference  with  water 
ri^ts,  where  the  court  acquired  jorisdietton  pri- 
or to  the  taking  effect  of  such  statute. 

4.  Watebs  akd  Water  Cooes kb  4=sl52(8)— 
Irrigation  —  Water  Rights  —  Svwn- 

CIENCT  OF  EtIDBKCB. 

In  action  against  adjoining  owner  to  goiet 
title  to  interest  in  water  and  to  enjoin  inter- 
ference with  water  rights,  evidence  Md  to  show 
that  plaintUTs  and  defendant's  predecessors  es- 
tabli^ed  and  maintained  joint  ditch  and  that 
for  more  than  26  years  the  water  was  jointly 
used  b;  the  respectlTe  owners  of  the  two  tracts 
of  land. 

Department  2. 

Appeal  from  Superior  Court,  Okanogan 

County;  0.  H.  Neal,  Jud^e. 

Action  by  W.  N.  Pate  and  another,  as  ex- 
ecutors of  the  estate  of  Thomas  J.  Ferguson, 
deceased,  and  others  against  Henry  Peterson 
and  others.  Decree  for  plaintiffs  and  de- 
fendants appeal.  Affirmed. 

Lee  &  Kimball,  of  Spokane,  for  appellants. 
P.  D.  Smith,  of  Oknnocan,  for  respondents. 

HOLCOMB,  J.  Respondents,  ciaimlDg'an 
undivided  .one-third  interest  In  the  waters 
of  Llbby  creek,  a  small  water  course  In 
Okanogan  county,  brought  action  to  establish 
and  quiet  their  title  to  the  same,  together 
with  a  like  Interest  in  a  dltcb  across  the  land 
of  the  appellants  from  the  creek  to  the  land 
of  the  respondents,  and  to  enjoin  IntOTfer^ 
ence  with  the  water  right  and  dltcb  by  the 
appellants. 

Decree  was  for  respondents,  adjudicating 
them  to  be  entitled  to  a  water  right  for  30 
acres  of  their  land,  requiring  delivery  at  the 
north  line  of  their  land  of  30  miners'  inches 
of  water,  under  a  4-inch  head,  during  the 
entire  irrigating  season,  from  April  15th  to 


October  Ist,  annually,  and  enjoining  inter- 
ference with  their  water  right  and  ditch. 

[1,2]  The  case  being  of  equitable  cogni- 
zance, the  court  was  not  required  to,  and  did 
not,  make  any  findings  and  conclusions,  and 
the  case  Is  before  us  on  appeal  to  be  deter- 
mined de  novo.  Appellants  objected  to  the 
trial  by  the  court,  and  later  applied  to  re- 
quire the  state  hydraulic  engineer  to  inter- 
vene, on  the  ground  that  the  new  Water  Code 
(chapter  117,  Laws  1917,  p.  447)  ^ve  to  the 
state  hydraulic  engineer  the  power  and  Im- 
posed upon  him  the  duty  of  regulating  and 
controlling  the  diverslcm  of  waters  and  de> 
termlning  water  rights.  This  objection  and 
the  application  were  doUed  by  the  court. 

SecUon  1,  c.  U7,  p.  44T.  Laws  .1917,  Is  a* 
follows: 

"The  power  of  the  state  to  regulate  and  con- 
trol the  waters  within  the  state  shall  be  ex- 
ercised as  hereinafter  in  this  act  provided.  Sub- 
ject to  existing  rights  all  waters  within  the 
state  belong  to  the  public,  and  any  right  there- 
t<^  or  to  the  use  thereof,  shall  be  hereafter 
acquired  only  by  appropriation  for  a  beneficial 
use  and  in  the  manner  provided  and  not  other- 
wise; and,  as  between  appropriations,  the  first 
in  time  shall  be  the  first  In  right  Nothing 
contained  in  this  act  shall  be  construed  to  less- 
en, enlarge  or  modi^  the  eilating  rights  ot  any 
riparian  owner,  or  any  existing  right  acquired 
by  appropriation,  or  otherwise.  They  shall, 
however,  be  subject  to  condemnation  as  pro- 
vided in  section  4  hereof,  and  the  amoant  and 
priority  thereof  may  be  determined  by  the  pro- 
cedure set  out  In  sections  14  to  29  Inclusive 
hweof." 

Section  11  speciflcally  anthorizee  the  At- 
torney Gmeral  to  appear  In  any  lidgatioii 
pending  at  the  time  ot  the  law  taking  effect 

[I]  It  1b  asserted  by  aitp^ants  that  it  la 
fundamental  that  this  law  oould  not  take 
away  any  existing  rights,  and  that  the  court 
omfused  that  idea  with  the  administration  of 
the  act  itself;  Uiat  the  rii^t  to  the  use  of  the 
waters  Involved  by  the  respective  parties  had 
never  been  Judicially  determined,  and  that 
the  men  bringing  of  the  present  suit  before 
the  Water  Oode  went  Into  effect  did  not,  in 
any  way,  give  any  party  a  right  which  he 
did  not  have.  It  Is  apparent,  however,  that 
the  Water  Code,  by  section  1,  saved  all  exist- 
ing rights  to  waters  within  the  state,  and 
that  nothing  contained  in  that  act  should  be 
construed  to  "lessen,  enlarge  or  modify  the 
existing  rights"  of  any  riparian  owner  or 
approprlator.  Disregarding  any  question  of 
the  adjudlcatioo  of  rights  not  then  vested  by 
decree  or  otherwise,  which  is  not  to  be  de- 
termined here,  this  action  was  begun  to  es- 
tablish and  adjudicate  by  Judicial  decree  al- 
leged listing  rights  In  and  to  certain  waters 
of  which  proceeding  the  court  acquired  Ju- 
risdiction prior  to  the  taking  effect  of  the 
Water  Code,  and  In  any  event  would  be  re- 
quired to  retain  Jurisdiction  until  final  de- 
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termination.  The  Water  Code,  unless  It 
conld  sweep  away  all  existing  causes  of  con- 
troversy and  wipe  out  the  subject-matter, 
could  not  divest  the  superior  court  of  ju- 
risdiction of  cases  of  which  It  had  then  ac- 
quired Jurisdiction  of  the  person  and  sub- 
ject-matter involved.  The  trial  court  was 
therefore  correct  In  his  rulings. 

Uemu  the  merits  of  the  case,  appellants  in- 
sist that  the  court  erred  In  rendering  a  de- 
cree In  favor  of  respondents,  aad  contend 
that  the  evidence  did  not  justify  snch  decree 
or  any  decree  In  favor  of  respondents,  but  re- 
quired an  adjudication  In  favor  of  appellants. 

The  lands  Involved  are  three  adjoining 
ranches,  lying  along  the  west  bank  of  the 
Methow  river;  the  first,  or  upper  ranch,  be- 
ing linown  as  the  "Ut*y  Ranch,"  now  own- 
ed by  appellant  Culver  Bealty  Company;  the 
second,  the  "Risley  Ranch,"  now  owned  by 
the  appellants,  and  the  third,  the  "Simmons 
Ranch,"  now  owned  by  the  respondents.  The 
ranch  owned  by  the  respond^ts  was  original- 
ly settled  upon  by  a  man  named  Hancock,  in 
1889,  who  abandoned  it,  and  in  1890  one 
Simmons,  a  predecessor  of  respondents,  set- 
tled upon  the' ranch  and  continued  there  un- 
til 1900,  when  he  sold  out  The  respondents 
are  the  owners  by  mesne  conveyance  from 
Simmons.  The  Llbby  lands  are  riparian  to 
Ubby  cre^,  the  creek  flowing  through  them 
to  the  Methow  river.  Appellants  contend 
that  they  concede  and  always  have  conceded 
to  respondents  the  right  to  take  and  use  the 
Borplns  or  waste  waters  of  the  stream,  the 
consideration  being  the  small  amount  of 
work  required  to  maintain  the  ditch.  While 
the  evidence  is  somewhat  conflicting  there  Is 
competent  testimony  to  the  effect  that  the 
owners  of  these  three  ranches  commenced 
th^  construction  of  a  Joint  irrigation  ditch  in 
the  year  1889,  and  that  by  the  year  1891  all 
of  them  bad  the  water  on  their  ran<±es;  that 
thereafter  they  all  did  an  annual  share  of 
the  work  on  the  ditch,  and  all  equally  used 
the  water  according  to  their  respective  needs 
until  Mr.  Culver  acquired  a  portion  of  the 
,  land  now  owned  by  appellants  in  1913. 

[4]  During  more  than  24  years  it  appears 
that  the  users  of  the  water  divided  all  of  it 
with  each  other,  rotating  with  one  another  at 
any  time  the  water  became  low,  and  that 
the  quantities  used  became  fixed  to  the  ex- 
tent claimed  by  respondents,  during  that 
time.  Rlsley,  one  of  the  predecessors  of  some 
of  the  appellants,  who  denied  the  right  of  re- 
spondents to  one-third  of  the  water  at  the 
trial,  is  conclusively  contradicted  by  an 
agreement  entered  liito  between  him  and 
Simmons,  the  predecessor  of  respondents,  on 
July  6,  1891,  wber^  he  agreed  In  writing 
with  Slminona,  acknowlei^clnK  the  right  (tf 


Simmons  to  take  water  out  of  the  ditch  "at 
the  floodgates  owned  by  the  said  Rlsley  and 
the  said  Simmons,"  and  agreed  with  Sim- 
mons that  whenever  he  required  water  along 
the  west  branch  of  the  ditch  he  would  turn 
In,  or  cause  to  be  turned  In,  "the  water  re- 
quired by  him  exclusive  of  the  water  that  Is 
running  In  said  west  branch  of  said  ditch," 
if  any,  and  that  he  and  Simmons  would  do 
eqnal  shares  of  the  repairs  on  the  ditch  as 
far  as  they  used  it  This  agreement  In  writ- 
ing, in.  addition  to  the  evidence  as  to  the  in- 
ception of  the  water  rights,  almost  conclu- 
sively establishes  the  right  of  respondents' 
predecessor  Simmons  to  the  water  flowing 
In  the  ditch  at  Its  source,  and  not  the  mere 
waste  or  surplus  waters,  and  that  the  ditch 
was  a  Joint  ditch  established  and  maintain- 
ed by  both  of  them.  The  case  la  very  like 
that  of  VUla  v.  Keylor.  93  Wash.  164.  160 
Pac.  297,  where  we  said : 

"The  evidence,  we  think,  warrants  the  con- 
dnsioD  that,  for  a  period  of  some  20  yean  pri- 
or to  the  commencement  of  this  actioD,  each  of 
the  parties  diverted  from  the  creek  and  used 
upon  their  reepectiva  tracts  of  land  anbstan- 
tially  the  same  proportionate  amount  of  water 
of  the  creek  as  is  awarded  to  them  by  the  de> 
cree  in  this  action."  • 

It  was  also  contended  In  that  case  that  the 
lower   riparian    proprietors   had  riparian 
rights  which  were  not  affected  by  the  appro- 
priation and  use  of  <me-half  of  the  water 
Uw  QK>^  owner  andnsOT.  We  held  ttiat: 

"The  theory  upon  wUdi  the  trial  court  m> 
apportioned  tiie  water  waa  that  this  continued 
use  of  the  water  by  matual  consent  ripened  into 
a  binding  agreement  between  them  as  to  the  ap- 
portionment of  the  water,  thongh  there  may  not 
have  been  an  expreaa  agreement  between  them 
to  that  effect  That  sach  a  continual  mutual  di- 
version and  use  of  all  the  waters  for  such  a  pe- 
riod of  time  would  become  determinative  of  the 
rights  of  the  parties  tondiing  the  apportion* 
ment  of  the  water  seems  plain  as  a  matter  of 
law,  especially  when  such  apportionment  aeema 
equitable,  aa  it  does  tn  tbSa  ease." 

In  the  instant  case,  as  in  the  foregoing, 
it  Is  plainly  a  question  of  facts,  and  the  facts 
not  only  do  not  pr^nderate  against  the  de- 
cree of  the  lower  court,  as  appellants  con- 
tend, biit  necessarily  preponderate  in  favor 
of  respondents  and  the  decree.  It  would  be 
unnecessary  to  analyze  the  evidence  in  de- 
tail, or  to  enter  upon  any  lengthy  discussion 
as  to  the  law  governing  the  question.  It  Is 
practically  controlled  by  the  decision  above 
quoted. 

Decree  affirmed. 

CHADWICE.  g  J.,  and  MOUNT,  PDIi- 
lEBTON,  and  PAI^BR,  JJ.,  concur. 
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.  OTATB  V.  CRAIG.     (No.  15048.) 

(Supreme  Court  of  Washington.   May  9,  1019.) 

1.  Pbostitution  ^=>1— Litino  with  Cowion 

PbOSTXTDTI  —  CONBTITUnOHALnT  OT  STAT- 
TTIX. 

Bern.  Code  1916,  {  2440,  making  it  a  crime 
to  unlawfully  lire  with  a  common  prostitute,  ia 
constitutioDal. 

2.  Indictme.nt  and  Ikfobmatioit  4s»110(51) 
— Statdtoet  Lanooagb  —  Livino  ■  with 
Common  Pbostitdtb. 

An  indictment  for  unlawfully  living  with  a 
common  prostitute,  in  violation  of  Rem.  Code 
1915,  I  2440,  waa  sufficient  as  against  a  demur- 
rer, where  framed  in  the  language  of  the  stat- 
ute. 

3.  Cbihinal  Law  «=a370,  372(1)— Otheb  Ot- 
nnsES^LiTiKO  with  Cohhoh  PBoanruTE 
— Evidence. 

In  a  prosecution  under  Rem.  Code  1915,  S 
2440,  for  living  with  a  common  proetitute,  other 
prostitates  could  testify  that  accused  and  the 
woman  in  question  lived  together  in  a  bouse  to 
which  witnesses  resorted,  nod  that  witnesses 
bad  improper  relations  with  accused;  such 
testimony  tending  to  show  defendnnt's  knowl- 
edge  of  the  moral  status  of  the  woman,  and  & 
system  or  general  design  from  which  a  criminal 
intent  or  purpose  migbt  be  inferred. 

Depertmeot  2. 

Appeal  from  Superior  Court,  Tburston 
Oounty;  John  M.  Wilson,  Judge. 

George  Craig  was  couvicted  of  unlawfully 
living  with  a  commcm  prostltate,  and  he  ap- 
peals. Affirmed. 

Thomas  M.  Vance,  of  Olympla,  for  appel- 
lant. 

Thomas  L.  O'Leary,  of  Olympla,  for  the 
State. 

HOLCOMB,  J.  Appeal  upon  conviction  of 
the  crime  of  violating  section  2440,  Rem.  Code 
(unlawfully  living  with  a  common  prostitute). 
Trial  was  bad  to  tbe  court;  defendant  waiv- 
ing a  jury. 

[1,2]  Appellant  contends  that  the  forego- 
ing section  Is  unconstitutional ;  (2)  that  the 
Indictment,  framed  In  the  language,  of  tbe 
statute  was  demurrable;  and  (3)  that  the 
court  erred  In  the  admission  of  certain  testi- 
many.  Tbe  first  two  contentions  are  dispose 
ed  of  against  appellant  by  our  decisions  fn 
State  v.  Columbus,  74  Wash.  290,  133  Pac. 
455,  and  State  v.  Schuman,  89  Wash.  9,  153 
Pac.  1084,  Ann.  Cas.  1918A,  633. 

[3]  Tbe  state  Introduced  a  number  of  wit- 
nesses, confessedly  prostitutes,  who  testified 
to  tbe  fact  that  appellant,  and  the  woman 
with  whom  be  Is  charged  to  have  committed 
the  offense,  lived  together  In  a  house  to 
which  tbe  witnesses  resorted  from  time  to 
time;  and,  further,  that  tbe  witnesses  tbem- 


Belres  had  socnal  congress  with  the  KppA- 
lant  App^nt  contends  that  sndi  showlnc 
was  calculated  to  prejudice  the  mind  of  the 
court  against  him.  Tbe  state  argues  that 
such  evidence  Is  admissible  as  tending  to 
show  the  knowledge  which  an>eIlaDt  had  of 
the  moral  status  of  the  woman  with  whom 
he  was  cohablttDg,  and  as  going  to  show  a 
system  or  general  destyn  from  which  a  crim- 
inal Intent  or  purpose  may  be  Inferred  to  the 
commission  of  the  particular  act  {durged 
with  which  we  agree.  State  Sduman, 
supra.  We  are  convinced  Uiat  the  trial  court 
did  not  err  In  admitting  testimony  of  the 
character  presented  in  this  case. 
The  lud^nent  Is  affirmed. 

PARKER  and  HOUMTt  JJi  concur. 


an  wuh.  fi60) 

STATE  V.  BACErrOLD.    (No.  1B0(M.> 
(Supreme  Court  of  Washlnglon.  Ifay  28,  1919.) 

1.  Indicthbnt  and  Infobuation  ®=»110(3)— 
Lanquaqb  of  Statute. 

An  information  which  charges  tbe  offense 
in  tbe  language  of  the  statute  is  sufficient 

2.  Indictment  and  Infobuation  $=>110<31) 
—Possession  of  Intoxicating  Liquobs. 

An  information  that  defendant,  on  the  7th 
of- January,  1918,  being  in  the  county  of  Walla 
Walla,  QDlawfully  had  in  possession  five  6- 
gallon  barrels  of  whisky,  contrary  to  the  stat- 
ute, etc.  being  in  almost  the  exact  language  of 
the  statute,  sufficiently  charged  violation  of 
Rem.  <3ode  1915,  8  6262—22,  by  possession  of 
an  excess  quantity  for  illegal  disposition,  though 
not  charging  the  excess  quantity  was  held  for 
sale  or  unlawful  disposition. 

3.  Intoxicating  Liquobs  4s»286(7)— Posses- 
sion or  Excess  QuANTm- UnuwrDX.  Dis- 
position—Pbima  Facie  Case. 

Under  Rem.  Code  1915,  {  6262—23,  proof 
that  defendant  had  in  his  possession  25  gal- 
lons of  whisky  made  a  prima  facie  case  that  the 
liquor  was  kept  for  purposes  of  unlawful  sale 
or  disposition. 

4.  Intoxicating  Lkjuobs  «=»238(4)— Poasxa- 
sion  OF  Excess  QuAnnrr— QDEsnoir  worn 

JUBT. 

In  a  prosecutiou  for  having  in  possession  an 
excess  quantity  of  whisky  for  illegal  diqwsition 
in  violation  of  Rem.  Code  1816,  {  6282—22,  evi- 
dence held  sufficient  to  raise  a  question  for  Uie 
jury. 

'  Department  2. 
Appeal  from  Superior  Court,  Walla  Walla 

County ;  Edward  G.  Mills,  Judge. 

John  Bachtold  was  convicted  of  having  In 
possession  an  excess  quantity  of  whisky  and 
he  appeals.  Affirmed. 
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3.  W.  Brooks,  of  Walla  WaHa,  for  appel- 
lant 

M.  A.  Stafford,  of  Walla  Walla,  for  the 
State. 

MOUNT,  J.  The  appellant  was  charged 
with  having  In  his  possession  au'eicess  quan- 
tity of  whisky  on  the  7th  day  of  January, 
1918.  He  entered  a  plea  of  not  guilty.  The 
case  was  tried  to  a  jury  and  he  was  coovlct- 
ed.  He  appeals  from  the  ludgineat  on  the 
verdict. 

Appellant  makes  two  contentions:  Pfrst, 

that  the  Information  Is  not  sufllelent;  second, 

that  If  the  Informatfon  la  sufficient,  there  was  I  prima  fade  evidence  that  said  Ibiuor  was  so 

uot  sufficient  eTidence  to  susUln  the  conrlc-  ■  l»eld  and  kept  for  the  purposes  of  unlawful 

!  sale  or  Uisixwltlon.    When  the  state  proved 

I  that  the'  appellant  had  in  his  possession  25 

,  -  .    «...       ^,    -^t  a      t  gallons  of  whisky,  that  proof  made  a  prima 

"The  said  John  Bachtold.  on  the  7th  day  of ;  *  ^'     .  J'      .  . 

January,  1918.  then  and  there  being  hi  the  conn- i ^^'f,  "'"/L      .  ^.l^  . 
ty  of  Walla  Walla  aforesaid,  did  onlawfuUy  quoted.    The  appellant  then  testified,  admit- 
hava  in  his  poaBesaion  five  6-gallon  barrelB  ot  j  ting  that  he  had  the  liquor  in  his  possession, 
whisky,  contrary  to  the  .form,  force,  and  effect  j  but  that  he  had  been  In  the  saloon  business 
of  the  Btatnte,"  etc.  }  prior  to  January  1,  1916,  and  immediately 

i  thereafter  transfctrred  the  liquor  to  a  barn  on 
It  Is  argued  that  this  Information  la  not  |  the  back  ot  his  premises,  drew  it  from  a  lar- . 
sufficient  becnuse  It  does  not  charge  that  the ;  ger  cask  Into  the  five  5-gnll<Hi  casks,  and  kept 
excess  quantity  of  liquor  was  held  for  sale  oi*  n       ^  personal  use.  He  also  testified  that 


ly  held  that  an  Infbrroation  which  charges 
the  offemn  Ih  the  language  of' the  statute  is 
sutBdent.  State  v.  Uoser,  98  Wash.  481.  167 
Pac.  1101,  and  cases  dted  In  2  Bemlngton's 
Digest,  under  Indictment  and  Information. 
The  information  in  this  case  charges  the 
crime  In  almost  the  exact  language  of  section 
62^—22,  Bem.  Code,  and  Is  therefore  sufD* 
dent. 

[3,  <]  It  Is  next  argued  that  the  evidence 
is  not  sufficient  upon  which  to  base  a  verdlcr. 
Section  S2d^ — 23,  Kera.  Code,  above  quoted, 
provides  that  the  possession  of  an  excess 
quantity  of  liquor,  and  proof  thereof,  shall  be 


tlon. 

[1, 2]  The  informatloD  redtes: 


unlawful  disposition  by  tbe  appellant  The 
statute,  at  sectl<m  0262—22,  Bem.  Code,  pro- 
vides: 

"It  sfaall  be  unlawful  for  any  person  to  have 
in  his  posaession  more, than  ooe-balf  gallon  or 
two  qnarts  of  intoxicating  liquor.  •  •  •  •' 

Section  «2ffiJ — 28,  Bern.  Code,  provides: 

'In  any  prosecatlon  for  the  violation  of  any 


during  the  time  he  was  authori2ed  by  law  to 
purchase  liquor  under  the  ))ermlt  system  he 
purchased  additional  supplies.    It  was  for 
the  Jury  to  say  whether  this  testimony  was 
true  so  as  to  overcome  the  prima  facie  case. 
Tlie  Jury  had  8  right  to  take  Into  constdera- 
'  tlon  the  demeanor  and  manner  of  the  witness 
and  all  the  cirmmstances  under  which  h^  tes- 
}  tlfled,  the  condition  in  whldi  the  liquor  was 
proviiiions  of  this  act,  it  shall  be  competent  to  |  found,  and  all  the  attendhig  drcumstances ; 


prove  that  any  person  had  in  his  possession 
more  than  two  quarts  of  intoxicating  liquor, 
*   *   *  and  such  pomesslon  and  tbe  proof 


and  It  was  the  privilege  of  the  Jury  to  believe 
or  disbelieve  this  testimony.  No  exceptions 
were  taken  to  tbe  instructions  ot  the  court, 


thereof,  shall  be  prhna  facio^  evidence  that  said  ^^^^  ^j^^  thOt  If  they  belle^-ed 


liquor  was  so  held  and  kept  for  the  purposes  of 
unlawful  sale  or  diaposlUon.** 

The  appellant  relies  upon  the  case  of  State 
V.  Eden.  92  Wash.  1,  158  Pac.  067,  159  Pac. 
700.  In  that  case  the  information  chasged 
that  the  defendant  unlawfully  had  lo  bis  poa- 
scKsion  more  than  one-half  gallon  or  two 
quarts  of  intoxicating  liquor,  and  then  redt- 
ed  thnt  the  liquor  was  owned  and  possessed 
prior  to  the  Ist  day  of  January,  IdlO,  and 
kept  by  defendant  for  his  persons]  use  and 
not  for  the  purpose  of  aelllng  or  disposing  of 
the  san>e.  Upon  these  facta  we  held  the  In- 
formation wag  InsutBdent.  But  it  \s  not  al- 
leged In  the  Information  in  this  case  that  the 
appellant  a^tiulred  the  liquor  prior  to  Janu- 
ary 1.  191B,  or  that  he  had  It  in  bis  posses' 
idott  for  bis  personal  use  after  that  time. 
In  fact,  the  infornuttion  here  charges  the  op- 
poalte.  for  It  says  that  the  accused  "did  un- 
lawfully have  in  his  possession  five  5-gallon 
barrels  ot  whisky  "  This  eoort  has  oiiifiwm- 
180P.-57 


from  the  evidence  Uiat  the  appellant  had  pro- 
cured the  lt<inor  lawfully  and  was  holding  It 
for  his  personal  use,  no  conviction  should  be 
bad.  The  Jury  manifestly  concluded  by  tbelr 
verdict  chat  tbe  testimony  of  the  witness  was 
not  true,  and  therefore  returned  a  verdict  of 
guilty^  We  are  satisfied  from  the  whole  evi- 
dence in  tbe  case  that  there  was  suffldent  ev- 
idence to  raise  a  question  of  fact  for  the  Jury 
to  pass  upon. 

"This  court  has  heretofore  announced  that 
it  will  not  disturb  verdicts  of  this  character, 
on  the  ground  of  alleged  insuffidency  of  evi- 
dence, where  there  is  evidence  to  support  the 
verdict,  iiltbough  it  may  not  be  of  the  most  con- 
vbicing  kind."    State  v.  Ripley.  82  Wash- 18% 

72  Pac.  loae. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 

PARKBB,  FUI.IiEBTON,  MAIN,  and  HOL> 
COMB,  iJ^  cmcur. 
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a07  Wasb.  im 
COGSHAIJi  T.  JONES  et  nr.   (No.  15051.) 

(Supreme  Coart  of  Wasliiugtoo.   May  16, 1919.) 

1.  Deeds  «::»211(2)— Mistake— Btxdencb. 

In  action  for  nfbrmation  of  a  de«d  given 
by  pUtintiff  to  defendant  in  an  excban^  of 
realty,  t^iotUTa  contentdon  being  that  her  deed 
to  de&ndant  conveyed  more  property  than  was 
intended,  decree  reforming  deed  in  accordance 
with  contention  held  warranted  by  the  fiwts. 

2.  PsniciPAi.  AND  Aoent  <t»23(l>— Fvonrs 
Made  bt  Aoeri^Accouivtxno. 

Evidence  hM  not  to  show  retatioiu  be- 
tween pladntiff  and  defendants  were  those  of  prin- 
cipal and  agent  so  as  to  make  defendant  liable 
to  plaintiff  for  profits  made  by  him  by  porcbas- 
ing  certain  realty  and  eichanying  for  realty  of 
plaintiff. 

Department  1. 

Appeal  tiom  Superior  Court,  Skagit  Gonn- 
tji  Augustus  Brawley,  Judge. 

Action  by  M.  D.  Cogshall  against  E.  O. 
Jones  and  wife.  From  the  Judgment  ren- 
dered, defendants  appeal,  plaintiff  taking  a 
cross-appeal.  Cross-appeal  decided  adverse- 
ly, and  cause  remanded,  with  directions  to 
modl^  Judgment. 

Coleman  ft  Gabl^  of  Sedro  Woolley.  for 
aiveUants. 

Fred  C.  Campbell,  of  Seattle,  for  respond- 
ent. 

MITCHEJLL,  J.  The  plaintiff,  Mrs.  M.  D. 
Cogshall,  exchanged  real  estate  with  defend- 
ant. Alleging  that  she  Included  In  her  deed 
a  greater  quantity  ot  land  than  was  In- 
tended, that  defendant  made  a  profit  of 
f3,125  by  the  deal,  and  that  the  relations 
existing  between  the  parties  were  such  as  tc 
make  him  liable  to  her  for  the  profit^  she 
brought  this  action  for  a  reformation  of  her 
deed  of  conveyance  and  for  an  accounting 
and  recovery  of  the  profits.  Upon  the  trial 
the  court  found  that  by  mistake  plaintiff's 
deed  conveyed  more  property  than  was  in- 
tended, and  entered  judgment  accordingly, 
describing  and  decreeing  to  defendant  that 
wbich  was  mmnt  to  be  conveyed.  The 
court  also  found  that  subsequent  to  taking 
title  defendants  had  placed  a  mortgage  upon 
the  whole  of  the  property  conveyed,  and 
gave  plaintiff  a  lien  upon  defendants'  por- 
tion to  the  extent  necessary  to  protect  the 
property  restored  to  her  from  the  lien  of 
said  mortgage,  and  provided,  if  plaintiff 
should  be  required  to  pay  in  order  to  free 
her  property  from  the  lien  of  such  mortgage, 
she  should  be  entitled  to  a  Judgment  against 
defendants  for  such  amount,  with  the  right 
to  foreclose  the  Ilea  upon  their  portion.  The 
court  further  found  that  the  relations  exist- 
ing between  plaintiff  and  defendant  Bt.  O. 


Jones  consisted  so  largely  of  confidence  re- 
posed in  him  In  making  the  trade  that  be 
was  liable  to  her  for  profits  lie  had  made, 
which,  after  allowing  him  a  real  estate  com- 
mission of  5  per  cent,  amounted  to  the  sum 
of  (1,345.83,  In  wbich  amount  a  personal 
Judgment  was  awarded  her  against  B.  C- 
Jones  and  his  wife.  Defendants  have  ap- 
pealed from  the  Judgment  entered.  On  the 
other  hand,  plaintiff,  feeling  a^rieved  at 
the  allied  inadequacy  of  the  personal  Judg- 
ment, has  taken  a  cross-appeal,  claiming  she 
is  entitled  to  Judgmrat  In  the  sum  of  $3,125. 

[1]  As  to  the  decree  of  reformation  of  the 
deed,  we  are  satisfied  it  was  warranted  by 
the  facts.  In  his  lifetime  respondent's  hus- 
band, S.  M.  Cogshall,  was  a  creditor  of  the 
Cogshall-Metzger  Mill  Company, '  of  which 
he  was  president.  In  payment  of  its  debt 
the  mill  company  conveyed  to  him  the  prop- 
erty herein  decreed  to  appellant  At  the 
time  of  that  coov^ance,  however,  the  pnp- 
erty  was  subject  to  a  mortgage,  and  to  pro- 
tect its  grantee  tbe  mill  company  conv^ed 
to  him  other  property  [Including  that  i«> 
stored  to  respondeat  by  tbe  judgment  lier» 
in],  with  the  nnderstandins  that  npon  pay- 
ment of  the  mOTtgage  by  the  mfU  company  8. 
M.  Co^boll  woold  reconvey  all  at  sudi  other 
pnq;)erty  to  the  mill  oniipany.  lator,  and  not 
a  great  wlille  larlor  to  his  death,  whtdi  oc- 
curred In  1912.  8.  M.  Cogshall  conveyed  all 
tbe  property  here  Involved  to  his  son,  8. 
B.  Cogshall,  in  trust  for  the  benefit  of  re- 
spondent. Tbe  mill  company  paid  off  the 
mortgage,  but  by  n^lect  or  oversight  never 
received  the  reoonveyance  It  was  entitled  to. 
At  the  time  of  the  exchange  of  the  properties 
between  respondmt  and  ac^Uant  sbe  knew, 
and  It  1?  satisfactorUy  dedudble  from  tbe 
proof  that  he  knew,  sbe  was  the  beneficial 
owner  of  only  that  portion  of  the  property 
DOW  awarded  to  him  and  his  wife,  but  In 
making  the  deeds,  frcHn  the  son  to  respond- 
ent and  thence  to  appellant  on  account  of 
unfamlllarlty  with  the  descripdoos,  they 
erroneously  and  nnlntentionaUy  included 
property  belonging  to  the  mill  company.  It 
was  clearly  a  mistake,  and  appellant  at  the 
trial  testified,  in  effect,  that  he  believed  she 
made  a  mistake  In  Including  property  that 
realty  b^onged  to  tbe  mill  company. 

[2]  For  the  purposes  of  the  other  conten- 
tion In  tbe  case,  as  we  view  It,  the  facts  are 
about  as  follows:  The  prop>erty-  now  de- 
clared by  the  judgment  to  be  tbe  prcqpert?  of 
appellants  and  Intended  to  be  conveyed  by 
respondent  consists  of  certain  lots  and  four 
small  residences  In  Sedro  Woolley.  Appel- 
lant for  a  number  of  years  has  been  en- 
gaged in  tbe  real  estate  business  In  Sedro 
Woolley,  taking  the  listing,  for  sale  or  trade, 
of  lot  acre,  and  farm  properties  In  and 
around  Sedro  Woolley  and  throughout  Skagit 
and  other  counties  of  tb6  state.   He  acted 
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as  agent  for  S<  U.  Oogdhall,  and  then  tox 
respondent  after  ber  husband's  death,  &i 
rentbu^  collecting  rests,  and  having  some  of 
the  repairs  made  on  the  proper^  only  after 
he  was  so  directed  by  the  owner.  Appellant 
never  had  any  other  business  r^tfa>ns  with 
respcHi^nt  e»»pt  those  and  the  trade  in 
questitm.  Some  of  the  most  important  re* 
pairs  on  the  houses  were  atttended  to  by 
reqxmdent^B  son  lndq>endent  of  app^nt. 

BeiQKmdent  was  familiar  with  her  pn^rtT 
Cor  serwal  years  prior  to  1910,  but  lived  In 
Taomna,  and  never  met  appellant  until  tlie 
aummw  of  1910,  Just  before  the  brade.  On 
December  4.  1912,  the  son  of  respondent 
wrote  to  appellant,  asking  if  he  thought  there 
was  any  chance  to  sell  all  or  any  part  of  re- 
spondent's pr<^rl7  and  the  price  It  would 
bring.  Tin  letter  seems  not  to  have  been 
answered.  Later,  the  aoa  told  appellant  hid 
mother  wanted  to  dispose  of  her  iHroperty, 
that  if  she  could  not  sell  It  she  would  con- 
a  trad^  and  now  thinks  he  said  she 
wanted  94,000  in  cash,  or  more  if  It  was 
traded,  tbs  last  statement  as  to  value  ap- 
pellant denied.  Amullant  told  him  Oiat 
very  little  real  estate  was  changliv  hands, 
and  he  doubted  if  he  could  sell  it.  fniere 
was  nothing  said  about  ocmimlsslon,  nor 
was  the  property  licked  for  sale  or  trade. 
Portly  afterwards  appellant  showed  the  son 
a  piece  of  property  which  he  offered  to  trade 
for  a  part  of  the  property,  but  the  ofFer  was 
declined.  On  May  22. 1915,  apparently  in  an- 
swer to  an  luquby  from  respondent,  appel- 
lant wrote: 

"It  is  very  hard  to  sell  town  property  now. 
•  ♦  ■  •  However,  if  you  care  to  trade.  It  for 
good  logved-off  land  I  might  get  yon  a  trade." 

On  May  20,  1810,  As  replied: 

"What  can  yon  snbmlt  for  a  trade  In  logged- 
off  land?  I  might  eonrider  lomethiug  In  tiiat 
Ifae.** 

Upon  rec^pt  of  the  letter  he  submitted  to 
Iwt  two  offers  to  trade.  One  idece  of  pn^ 
erty  belonged  to  a  dlent  whose  name  was  not 
disclosed,  and  the  other  belraiged  to  him- 
sdf .  The  son  examined  both  pieces,  and  was 
not  pleased.  About  this  tbne  the  owner  of 
the  80  acres,  who  lived  In  Idaho,  gave  appe- 
lant a  written  omtract  to  sell  it  for  9900, 
appellant  to  have  aU  he  could  get  over  that 
amount,  but  was  to  furnish  an  abstract  if  one 
was  required.  On  sending  (he  contract  the 
owner  stated  the  land  cost  him  more,  but 
that  he  could  use  numey  to  advantage  at  that 
time.  On  June  7,  1916,  appellant  wrote  to 
respondent,  saying  he  had  a  piece  of  logged- 
off  land  for  which  her  property  could  l>e 
traded,  gave  the  locatton  and  description  of 
It,  and  said: 

"I  think  this  would  be  a  very  advantageous 
trade  for  you.  I  will  be  pleased  to  have  you  or 
your  son  come  and  look  at  It** 


TTpon  her  request,  be  wroto  on  June  28. 
IftlO,  giving  tbe  legid  descriptioD  of  the  land 
proposed  to  be  traded  to  her,  valued' It  at 
94,000,  and  said: 

"I  will  be  pleased  to  show  you  or  your  repre- 
sentative this  proposition  at  any  time,  and  will 
do  all  I  can  to  get  yon  a  good  deal.** 

The  property  referred  to  is  the  80  acres  she 
finally  traded  fi>r,  and  it  may  at  this  time 
t»  noted  that  at '  the  trial  respondemf  a 
attorn^  stated  to  the  court  that  no  question 
whatever  was  raised  as  to  tbe  value  of  the 
property  respondent  got,  as  compared  with 
that  she  exchuged;  that  she  was  simply  de- 
manding the  profits  made  by  appellant  In  the 
trade;  ai^  the  trial  proceeded  accordingly. 
On  receiving  his  letter  of  June  23,  1916,  she 
wroto  her  son  In  Sioux  Falls,  S.  asking 
his  advlcfr  He  answered  that  he  knew  noth- 
ing of  the  land  offered,  and  could  not  advise 
her  other  than  to  suggest  that  Ae  get  th^ 
friend,  Mr.  George  Cotton,  of  Tacoma,  to 
look  at  the  property  and  report  tbeeeon. 
She  procured  the  services  of  Mr.  Cotton,  an 
old  friend  o£  the  family  and  a.  real  estate 
agent  for  86  years,  wlw  at  ber  expense  per- 
sonally examined  tbe.  land  in  July  and  made 
a  r^rt  to  her,  fully  describing  it  and  ite 
surroundings.  ICr.,  Cotton  was  advised  of 
the  proposed  trade  before  going  to  Skagit 
county,  and  while  there  he  also  examined 
her  property.  Upon  Us  return  he  gave  hw  a 
plain  statement  of  all  he  ftnmd  out  about  the 
two  pn^portles,  and  told  her  vhm  she  made 
up  ber  mind  he  would  write  to  ai^Ilant  for 
her  and  help  her  in  any  way  he  could.  Ap- 
pellant went  to  Ta.ooma^  and  saw  respondent 
for  the  first  time.  He  then  offered  to  trade 
her  a  reddence  in  Seattle  or  a  tract  of  logged- 
<M  land  near  Seabeck,  Wash.  By  arrange- 
ment, he  and  Mr.  Cotton  went  to  see  the 
Seabeck  land,  and  she  examined  the  Seattle 
proper^  Upon  their  return  to  Tacoma  she 
had  not  decided  which,  if  dther,  property 
she  would  trade  for.  She  said  cOie  did  not 
want  to  pay  any  commission,  and  was  told 
by  appellant  that  if  she  traded  she  would  not 
have  to  pay  any;  that  his  pay  would  come 
from  the  other  party.  Within  a  few  days. 
July  15,  1916,  she  bad  Mr.  Cotton  write  that 
she  would  trade  for  the  80-acre  tract  Ap- 
pellant at  once  wrote  to  the  owner  In  Idaho 
of  tbe  trade  offered,  but  he  promptly  said  be 
would  not  trade  for  Sedro  Woolley  property ; 
that  he  wanted  only  to  sell.  Appellant 
bought  the  80-acre  tract  for  $875,  and  fur- 
nished a  $25  abstract  to  carry  out  the  trade 
with  respondent.  After  being  advised  she 
would  make  the  trade,  all  correspondence  and 
business  thereafter  was  conducted  by  her 
through  Mr.  Cotton,  who  prepared  the  deed 
from  the  mn  to  re^ndent  and  the  one  from 
her  to  appellant,  looked  after  and  pas.<^ed 
upon  the  abstracts  and  transfer  of  Insurance 
policies,  and  transmitted  the  deeds  to  a  bank 
at  Sedro  Woolley,  whldi  Ihially  dtflvered 
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them  on  October  4,  1916s,  Before  the  ex- 
cbaoge  of  deeds  respoudent  was  advised  that 
the  deed  she  esecuted  should  ma  to  him,  and 
that  through  his  deed  she  would  get  title 
to  the  80  acres.  In  further  proof  of  the 
business  caution  she  used  In  her  dealings 
with  him  and  her  care  in  having  a  definite 
understanding,  it  is  worthy  of  notice  that 
after  she  got  the  80  acres  ahe  wrote  to  him 
on  uctober  27.  1916,  as  follows: 

"In  one  of  your  letters  regarding  the  land 
which  I  now  own  you  spoke  of  the  timber  on 
it,  and  that  there  was  some  riiow  for  a  sale  of 
the  same.  Could  that  deal  still  be  considered? 
Of  course  I  want  to  sell  it,  and  think  perhaps 
it  ought  to  be  looked  after  while  other  timber 
ia  moving  there.  Would  yon.  look  after  my  in- 
terests in  this  matter?  and*  U  on  what 
terms?" 

Counsel  for  respondent  contends  the  case 
of  Ackersoo  v.  Elliott,  97  Wash.  31,  165 
Pac.  899,  "la  clearly  decisive  of  the  case  at 
bar."  We  do  not  think  so.  In  that  case 
the  agent  looked  after  all  of  Ms  prloclpat's 
property,  she  being  a  nmiresident  of  the  state. 
While  having  no  authority  to  sell,  he  did 
And  purchasers  to  whom  sales  were  made. 
"She  came  to  d^>eDd  upon  him  In  some 
measure  for  InformatifHi  and  advice  concern- 
ing coDdltioDs  in  Seattle  and  vldnlty  affect- 
ing her  property  there,  not  only  as  to  its 
earnings,  but  as  to  the  possibility  of  Its 
sale."  She  took  his  advice  as  to  the  pur- 
chase of  other  property  In  Seattle.  Many 
confldentlal  business  letters  passed  between 
them,  In  which,  unong  other  things,  she  told 
him: 

"I  shall  be  glad  to  keep  In  communication 

with  you  and  to  he  advised  by  you.**  "I  depend 
upon  your  advice  above  all  others.**  "I  have 
such  confidence  In  your  judgment.  I  would 
value  your  opinion  U  yon  would  favor  me  with 
it  as  in  the  past." 

Out  of  business  respect  for  .her  agent 
she  sent  him  the  season's  greetings  at 
Christmas  time.  The  agent  was  offered 
$10,000  for  the  land,  and  shorUy  thereafter 
he  had  a  party  go  to  the  local  attorney  of 
the  owner  and  offer  $7,600  for  it.  The  law- 
yer communicated  the  offer  to  the  agent  and 
asked  his  advice.  The  agent  told  him  the 
offer  was  a  good  one,  that  It  was  all  the 
land  was  worth,  and  that  he  thought  the 
owner  should  be  advised  to  accept  it  She 
was  advised  of  this  by  her  lawyer,  through 
whom  she  delivered  her  deed  running  to  the 
agent's  frlrad  that  bad  made  the  offer,  who 
had  been  supplied  with  the  money  by  the 
agent,  who  in  turn  took  a  conveyance  to  him- 
self. The  agent  was  held  liable  to  account 
That  was  a  case  In  which,  by  a  course  of 
dealings,  the  confldence  of.  the  principal  had 
been  won  by  and  expressed  to  the  agent,  who 
deliberately  Initiated  a  plan  to  decdve  and 
defraud,  and  thereafter  carried  It  out  by  ex- 
pressing a  false  judgment  intending  and  be- 


lieving It  -would  be  eflectlre.  It  was  a  case 
In  which  the  owner  never  sought  any  other 
advice.  Clearly  that  is  a  different  case  from 
this. 

Respondent  cites  a  number  of  cases  from 
tb^s  and  other  courts  In  support  of  the  rule 
stated  in  Dotton  v.  WlUner.  52  N.  X.  312. 
quoted  In.Mels  v.  Farguhorson,  9  Wash.  50S, 
37  Paa  697.  as  follows: 

"It  is  a  well-settled  and  salutary  rule  that 
*8  person  who  undertakes  to  act  for  another  in 
any  matter  shall  not,  in  the  aame  matter,  act 

for  himself.' " 

The  rale  Is  nnlversat,  bat  assumes  the 
existence  of  a  relation  different  from  that 
shown  to  have  existed  between  these  parties. 
The  &ct8  in  this  caae  speak  for  them- 
selves. They  do  no  violence  to  the  princi- 
ples of  technical  morality  recognized  by 
courts  of  equity.  Each  party  was  engaged 
in  business  for  prottL  As  between  them- 
selves each  represented  hlmsell  True,  "If 
conddence  Is  reposed,  It  must  be  faithfully 
acted  upon,  and  preserved  from  any  Inter- 
mixture of  imposition,'*  but  here,  even  while 
acting  for  years  as  a  rental  agent,  appel- 
lant was  not  trusted  by  respondent  to  evra 
have  a  roof  repaired,  a  house  painted,  a 
room  papered,  or  a  sidewalk  built,  with- 
out spedflc  directions  from  her ;  and  she  evoi 
sent  her  son  to  attend  to  a  part  of  such 
mattera  It  is  also  true,  "If  Influence  Is 
acquired,  it  miist  be  kept  free  from  taint  of 
selfish  interests,**  but  he  never  asked  for 
nor  received  her  property  for  sale  during  all 
the  years  she  desired  to  sell;  nor  did  he  ever 
volunteer,  nor  was  he  requested  by  her,  to 
value  It;  nor  can  It  be  said  he  improperly 
Influenced  her  In  his  valuation  of  $4,000  put 
on  the  80  acres,  when  In  due  course  of  busi- 
ness be  at  that  time  had  It  for  sale  for  an- 
other, because  of  two  reasons:  First,  he 
was  offering  to  trade  with  her,  and  her  son 
had  recognized  the  rule  In  such  cases,  for  he 
testified  that  In  speaking  of  the  desire  of  bis 
mother  to  dispose  of  her  property  he  told 
appellant  she  wanted  $4,000  cash,  but  more 
If  It  was  traded:  &nd,  second,  because  at  the 
trial  rile  made  no  question  but  ttiat  the  80 
acres  was  actually  worth  $4,000.  And,  again, 
"if  the  means  of  personal  control  are  given, 
they  must  be  always  restrained  to  purposes 
of  good  faith  and  personal  good,"  but  be 
was  given  no  personal  control.  We  have 
seen  she  never  placed  ber  property  with 
him  for  sale;  she  did  not  write  she  wanted 
him  to  trade  her  property  for  logged-off 
land,  but,  "What  can  you  submit  for  a 
trade  In  logged-oS  land  if"  Subsequent  events 
proved  she  did  not  mean  to  give  him  any 
personal  control,  for  upon  getting  his  offer 
she  immediately  took  it  up  through  her  son 
and  the  old  family  friend,  Mr.  Cotton,  who 
represented  her  In  all  things  until  the  deal 
was  closed.  Manifestly,  he  did  not  attempt 
or  expect  any  personal  control,  for  it  ia  signif* 
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leant  that  in  each  of  the  six  proposltlona  to 
trade  made  by  him  he  requested  her  to  have 
her  representative  examine  the  property; 
and  It  Is  a  fact  that  In  each  and  every  case, 
before  deciding,  either  her  son  or  Mr.  Cotton 
or  herself  did  examine  the  property.  XJoder 
the  circumstances,  we  conclude  the  appel- 
lant was  under  no  obligation  to  account  for 
profits  he  may  have  made  In  the  trade,  and 
that  the  jndgmoit  against  him  in  this  re- 
spect was  erroneous. 

Incidentally,  appellant  complains  of  the 
cost  bill  finally  allowed  by  the  trial  court 
An  examination  satiafles  ns  it  was  correctly 
settled. 

Respondent's  cross-ai^Teal  is  herein  decided 
adversely. 

the  cause  Is  ronanded,  with  directions  to 
the  trial  court  to  modify  the  judgment  In 
conformity  with  this  opinion.  Appellants 
will  recover  their  costs  of  appeal. 

OHADWICK,  O.  J.,  and  TOLMAN,  MACK- 
INTOSH/and  MAIN,  JX,  otmcnr. 


CUT  WmOi.  fl) 

HOLLY-MASON  HARDWARB  CO.  t.  NA- 
TIONAL SURETY  CO.   (No.  14997.) 

(Bnpreme  Court  of  WasUngton.   Ifay  14. 

1919.) 

1.  STATKS  «S»106%—MATEBIAUfAN'S  AOTTON 
AOAinST  G0HTBA0TOB*8  StnWTT— OOHPUINT 

— ScmciBWcr. 
A  complaint  alleging  eoostmctlon  contract 
between  the  contractor  and  the  state  and  tbat 
the  tnatpriffls  for  wbich  plalnttff  demanded  pay- 
ment were  farnlahed  and  delivered  to  contrac- 
tor for  carrying  out  the  construction  of  the 
bailding  d^scHhed  In  the  complaint  and  were 
so  Dti«d  i«  sufficient  in  an  action  against  the 
contractor's  surety. 


2.  Mechanics'  Liens  $=>157{5)— Matebial- 

MAN'b  ClAIU,  —  SeFABATION  of  LaKABLB 
AND  NONLIENABI^B  iTBMa 

Where  plaintiff,  furnishing  materiala  to  con- 
tractor in  good  faith,  by  inadvertence  or  mis-  I  pellant  moved  for  its  dismissal,  basing  its 


Action  by  the  HoIly-Mas(m  Hardware  C<Hn< 
pany  against  the  Boyajohn -Arnold  Company, 
contractor,  and  the  National  Surety  Company. 
Judgment  for  plaintiff,  and  the  Surety  Com- 
pany appeals.  Reversed  and  remanded,  with 
iostmctions. 

C.  B.  White,  of  Seattle,  and  Merritt,  Lan- 
try  &  Merritt,  of  Spokane,  for  api>ellanL 

J.  D.  Campbell,  J  B.  Campbell,  and  H.  h. 
Eennan,  all  of  Spokane,  tot  respond«it. 

FULLERTON,  J.  This  is  an  action  upon 
a  surety  bond  given  by  a  contractor  to  se- 
cure the  performance  of  a  public  work.  The 
record  straws  that  the  Boyajobn-Amold  Com- 
pany contracted  with  the  state  of  Washington 
to  construct  for  the  use  of  the  state  certain 
public  buildings  and  that  the  appellant,  Na- 
tional Surety  Company,  became  surety  np<m 
its  bond  given  pursuant  to  the  provisions  ot 
seclioD  11!^  of  the  Code.  The  respondent  is 
a  hardware  dealer,  and  during  the  course  of 
ttie  construction  of  the  twlldlng  8<dd  to  the 
contractor  certain  hardware  alleged  to  have 
been  used  in  ttie  construction  of  the  building. 
The  «mtractor  did  not  pay  for  the  materials 
so  sold  to  it,  and  the  respondent,  to  <^rge 
the  surety,  served  on  the  state  a  notice  Of 
claim  against  the  surety,  attaching  thereto 
an  itemized  list  of  the  articles  claimed  to 
have  been  furnished  the  contractor.  The 
notice  showed  a  balance  due  of  $876.24,  and 
to  recover  this  sum  the  present  action  was  in- 
stituted. The  surety  company  alone  defend- 
ed. Its  answer  was  In  effect  a  general  de> 
nial.  After  the  service  of  the  answer  and 
Defore  trial  the  res^wndent  served  upon  it 
a  written  statement  to  the  effect  that  certain 
of  the  Items  Included  in  its  notice  of  claim 
were  not  pr<^>erly  chargeable  against  the 
bond,  that  they  were  included  by  error,  and 
that  at  the  trial  the  re^ndent  would  not 
attempt  to  hold  the  surety  company  liable 
therefor.  Attached  to  the  statement  was  a^ 
list  of  the  several  items;  th^r  aggr^te 
value  being  |78.0G. 
At  the  commencemrait  of  the  trial  the  ap- 


take  asserts  nonlienable  items,  easily  separable 
from  thp  llennble  items,  there  is  no  such  a 
commingling  as  to  render  the  claim  void. 

8.  States  «i=»108%— Action  Against  Con- 
tractor's Surety— NECEsarrr  or  Showing 
Materials  Went  into  BtJiu>iNo  or  Webb 

I>EI,IVERBD  ON  GrOTTNDS. 
To  warrant  recovery  by  a  materialman 
against  state  contractor's  surety  upon  a  bond 
given  nnder  Rem.  Code  1915.  SS  1158  to 
llBl— 1,  it  is  necessary  tbat  plaintiff  show  ei- 
ther tbat  the  material  was  used  in  the  prosecn- 
tiftn  of  the  construction  work,  or  that  it  was 
delivered  on  the  ground  for  use  therein. 


Department  2. 

Appeal  from  Superior  Court, 
Covjnty  ;   Bruce  Blake,  Judge. 


Spokane 


motion  apon  the  grounds  th«t  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  tbat  the  respondent  had 
BO  commingled  lienable  and  nonlienable  Items 
In  the  notice  of  claim  as  to  render  the  claim 
void  and  nonenforceablb.  The  motion  was 
overruled,  whereupon  a  trial  on  the  merits 
was  had,  which  resulted  In  a  jadgmMit  In 
favor  of  the  raspOBdoit  for  the  sum  of 
(715.80. 

[1]  In  this  court  the  appellant  assigns  as 
error  the  refusal  of  the  court  to  dismiss  the 
action  upon  Its  motion  therefor,  made  at  the 
opening  of  the  trial  of  the  cause.  This  mo- 
tion was  properly  denied.  The  complaint, 
after  alleging  the  contract  between  ihe  con- 
tractor and  the  state  for  the  constructJon  of 


»For  otlMT  cas«s  am  sama  teplo  and  KVT-NDUBBR  In  all  Kar-Namtor«l  OlgMta  and  Ind«XM 
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tbe  bulldlos,  farther  alleged  that  tbe  ma- 
terials tor  Which  payment  was  demanded 
were  "furnished  and  delivered  to  Boyajohn- 
Arnold  &  do.  [the  contractor]  for  carrying  on 
the  work  of  the  erection  of  said  building  de- 
scribed In  paragraph  2  hereof,  and  were 
used  In  the  ezectloD  thereof/*  This  was 
sufficient. 

[t]  In  soiniort  of  the  sectHid  branch  of 
tlM  motion  the  appellant  cites  the  instances 
where  this  court  has  held  liens  to  be  T<rid 
whi<di  so  far  Intermingled  livable  and  non- 
Uouble  claims  as  to  be  Incapable  of  separa- 
tiout  and  In  whldi  the  claimant  has  wlllfally 
Inserted  In  Uie  dalm  of  Iten  Ilenable  and  non- 
llenable  ite^  But,  omceding  the  appU- 
(Ability  of  the  rule  of  the  cases  cited  to  the 
case  In  hand,  tbe  mle  Is  not  fatal  in  this 
Instance.  The  nonlienaUe  items  formed  an 
InconalderaUe  part  of  the  whol^  were  easily 
separable  fmn  the  llenabte  Items,  and  were 
not  wtUfolly  Inscoted,  bat  were  Inserted  by 
imdvertence  or  mia^^fca.  Tbe  cases  cited, 
as  well  as  others  from  this  court,  recognise 
these  distinctions  and  hiM  liens  ¥alld  wb»i 
flled  In  good  faith,  even  though  they  may  cmi- 
tain  nonllenable  items. 

[3]  The  furthw  omtflntlon  Is  ttuA  the  evi- 
dence was  insufficient  to  Justly  the  Judg- 
ment; the  more  predse  ohlectlon  being  that 
It  was  ntftho'  dwwn  that  tbe  materials  aoid 
the  contractor  upon  wtdch  the  claim  is  found- 
ed were  actually  need  In  tbe  cmutmctlon  «f 
tbe  bulldlne.  nor  delivered  on  the  grmud  for 
use  therein.  Tbe  testimbny  as  to  the  delivery 
of  the  mat»lalB  was  in  mbstance  this:  The 
Irtace  of  business  of  the  respondoit  was  in 
the  dty  of  Spokane^  some  dlstence  from  the 
place  where  the  balldings  were  bdng  con- 
structed. The  goods  were  ordered  by  the  con- 
tractor In  varying  quantities  and  at  different 
times  during  the  progress  of  the  work.  As  tbe 
orders  were  received  the  respondent  deliver- 
ed the  materials  ordered  to  a  common  car- 
rier, sometimes  a  railroad  company  and 
sometimes  an  express  company,  for  trans- 
portatltm  to  the  shipping  station  nearest  the 
site  of  the  building,  some  2%  miles  ttiere- 
from,  from  whlt^  place  th^  were  receipted 
fMr  to  the  carrier  by  tbe  contractor  or  acHue 
<me  oa  its  bdialf.  Tbe  actual  raoeiveni  of 
the  goods  were  usually  draymoi  or  thdr 
employ^  and  tbe  reqmndent  was  unable  to 
show  that  more  than  a  small  quantity  of 
them  actually  reached  tbe  building.  The 
question  th««fore  is  whether  this  is  such 
a  delivery  as  will  charge  the  bondsman  of 
the  contractor. 

The  statute  relating  to  bonds  of  amtrac- 
tora  undertaking  a  public  work  Is  found  at 
secUons  1150  to  IIU— 1  of  the  Code  (Bemtng- 
ton's).  It  provides  that  sudi  bonds  shall  be 
conditioned  fbr  the  falthfol  performance  of 
the  wwk  by  tlie  contractor  and  ft>r  the  pay- 
ment by  him  of  "all  laborws,  mechanics  and 
subcontractors  and  materialmen,"-  and  all 
pemcms  who  diall  supply  the  contractor 


"with  provisions  and  snpplles  for  the  carry- 
ing on  of  such  work.**  A  snbsequent  section 
gives  to  su<A  persons  "a  right  of  action  In 
his,  her  or  tbedr  own  name  or  names  on  sudi 
bond  for  work  done  by  such  laborers  or  me- 
chanics, and  for  materials  famished  or  pro- 
vlsl<m9  and  goods  sopplled  and  furnished  In 
the  proaecntlon  of  sudi  work.*'  It  will  be  ob- 
served  that  the  statute  does  not  in  terms 
make  use  In  ttie  Imllding  a  necessary  prereq- 
nlidte  to  a  right  of  recovery  on  the  bond  f6r 
materials  furnished,  nor  does  it  make  de- 
livery on  the  ground  snCh  a  necessary  prereq- 
uisite. This  court  has  held,  however,  in 
omistrtilng  a  stetnte  with  admllar  provUons 
of  which  tbe  present  statute  Is  but  amenda- 
tory, that  one  or  the  other  of  sndi  condi- 
tions must  be  shown  before  a  recovery  can 
he  had.  In  Oale  City  Lumber  Co.  v.  Monte- 
sane,  60  Waah.  586,  111  Pac.  700.  this  lan- 
guage was  used: 

"The  question  then  arises:  Who  is  a  oute- 
riolman,  and  what  la  a  just  incnrred  In  ttaa 
performance  of  contract  work,  within  the  mean- 
ins  of  the  act  of  1909?  Id  the  case  of  Faller  & 
Co.  V.  Byan,  44  Wash.  385,  87  Pac  485,  we 
held  that  a  materialman  could  not  claim  a  lien 
for  material  which  was  neither  ased  In  the 
building  nor  delivered  on  tiie  ground  for  nse 
therein.  See,  also,  Foster  v.  Doble,  17  Neb. 
631,  24  N.  W.  208;  Weir  v.  Barnes,  38  Neb. 
879,  67  N.  W.  TOO:  We  are  not  di^osed  to 
place  a  broader  construction  on  tlie  term  'ma- 
teriidman,*  and  'jost  debts  incurred  in  the  per- 
formance of  contract  work,'  under  this  statute. 
A  more  liberal  constmctioD  would  permit  of 
tbe  sroasest  frauds  on  the  part  of  contractors, 
and  is  not  necessary  for  tbe  protection  of  bona 
fide  materialmen.  It  appears  from  the  testi- 
mony in  tlus  case  that  at  least  three  different 
Inmber  concerns  furnished  material  to  be  used  hi 
this  roadway,  and  if  a  materialman  brings  himself 
within  the  terms  of  the  stetote  by  simply  load- 
iiMC  lumber  on  tbe  ears  at  a  distant  pofait  and 
billing  it  to  the  contractor  without  more,  it  can 
readily  be  seen  that  the  contractor  can  mulct 
the  city,  or  the  fluretfee  in  case  a  bond  is  givra, 
for  the  value  of  material  many  times  in  excess 
of  tbe  requirements  of  his  contract." 

The  distinguished  Judge  writing  the  opinion 
quoted  In  support  of  the  conclusion  reached 
the  following  from  the  case  of  Foster  v. 
Dohle,  17  Neb.  631.  24  N.  W.  208: 

"Bat  it  will  not  be  serioosly  contended  that 
the  mere  fact  that  tbe  owner  enters  into  a  con- 
tract with  a  builder  to  erect  or  repair  a  buUd- 
ins  authorizes  the  builder  to  go  to  every  lumber 
yard  in  the  dty  and  every  hardware  store  and 
purchase  from  each  a  suffident  quantity  of 
material  for  tbe  erectlcm  or  repair  of  the  build- 
ing in  question,  and  make  the  owner  of  the 
building  liable  therefor.  If  all  this  material 
was  delivered  by  the  materialmen  at  the  build- 
ii^,  and  they  acted  in  entire  good  faith,  it  is 
possible  the  owner  might  be  liable,  becaase  the 
delivery  of  the  material  would  be  notice  to  him 
of  tbe  unasnal  quantity  which  was  being  far- 
nished  for  which  he  m^ght  be  liaUe.  Bat  that 
questfott  Is  not  before  tbe  court.  Tbe  con- 
tractor, however,  unless  expressly  constitated 
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such,  is  not  the  agent  of  the  builder,  and  can- 
not bind  him  by  contracts  for  materials  not  put 
into  the  building  or  delivered  at  the  same  for 
use  therein.  As  there  is  nothing  to  show  that 
anjr  of  the  material  not  allowed  by  the  court 
below  was  delivered  at  or  uaed  in  the  building, 
the  owner  thereof  is  not  liable  tot  the  Mune." 

Tbe  principle  of  tbls  case  seems  to  va  now 
eminently  Just.  The  bondsman  manifestly 
did  not  become  surety  for  all  ttie  materials 
the  contractor  might  purchase  during  the 
time  he  Is  actually  at  work  upon  the  con- 
tract, r^ardless  of  the  use  made  of  the  mate- 
rials. But,  since  he  may  not  be  able  to  show 
that  the  materials  furnished  actually  went 
Into  the  structure,  he  Is  allowed  tfie  more 
liberal  rule  of  lowing  that  he  dellrered  the 
material  on  the  ground  for  use  therdn.  Ttils 
rule,  as  was  said  in  tbe  caw  cited.  Is  mfflcient 
for  the  protection  of  bona  fide  materialmen, 
whUe  a  more  liberal  rule  mi^t  lead  to  tbe 
'grosseat  of  frauds* 

The  principle  announced  will  bar  a  re- 
covery In  the  preeoit  case  save  for  sndi  ma- 
terial as  was  actnally  deUvmd  at  the  bolld- 
tng.  While  it  is  clear  from  the  evidence  Outt 
some  part  of  It  was  so  delinked,  we  have 
found  it  difficult  to  aegr^te  the  proportion 
delivrnd  tram  the  remainder  ai  the  d^m. 
The  necessity  fin-  making  socfa  a  segregation 
did  not  arise  in  the  court  below  owing  to  tb» 
■view  the  trial  court  took  of  the  governing 
prindples  of  law,  and  this  account^  perhaps, 
for  the  otocuxitr       tiie  eridence  In  this 

We  have  condnded*  therefore,  to  ^Urect  a 
reversal  and  a  ranand  of  the  cause,  with  In- 
structions to  ascertain  irtiat  inroporticm  at  tbe 
mato^Is  sold  the  contractor  were  actually 
used  in  tbe  ccoistructloo  of  tlie  building  or 
were  actually  ddivered  on  Uto  ground  for  use 
therein.  SXther  party  at  the  hearing  will 
have  the  inlTilege  of  introducing  furthor  evl' 
denoe. 

Reversed  and  remanded  accordingly. 


MOtTNT,  PABKm, 
UAIN,  33.,  concur. 


HOIiCOMB,  and 


(92  Or.  SI9) 

TU<KE1B  T.  NUDINO. 
(Supreme  Court  of  Oregon.    Hay  20,  1819.) 

1.  Afpsal  Attn  Ekbob  «s»417(1)— Nonos  or 

APPEAI^^umCIKNCT. 

Under  U  O.  L.  f  560,  subd.  1.  a  notice  of 
appeal,  giving  name  of  the  court  and  parties, 
date  of  decree,  and  informing  respondent  that 
appellant  appeala  from  decree,  is  sufficient. 

2.  Easeuents  ^=336(1)  —  Nbcessitt  —  Pbx- 

SUMPTION — lUPUED  GbAKT. 

Where  tract  conveyed  is  surrounded,  at  least 
in  part,  by  other  lands  of  grantsr,  there  is  a 


presompdon  of  fact  that  a  way  of  necessity  is 
impliedly  granted  across  grantors  property 
when  no  other  adequate  means  of  aecen  is  avail- 
able. 

3.  Easements  «s>18(^  —  NscssBiiT  —  Aocsas 
By  Wateb. 

Ordinarily,  no  right  of  way  by  necessity 
pertains  to  land  which  borders,  and  to  which 
there  is  adequate  access,  upon  the  sea. 

4.  Eassuekts  «=»26(^— Kbckssxtz  — DimA- 

TIOH. 

A  light  (rf  way  by  necnslty  exists  <mly  while 
person  Claiming  it  has  no  other  adequate  means 
of  access. 

6.  Eassicbnts  «=»24~Nice88ITT  — Gorvet- 

ANOE. 

Where  owner  of  estate  imposes  on  one  part 
an  obvious  and  reasonably  necessary  servitude 
in  favor  of  another  part,  the  servitude  passes 
with  a  conveyance  of  dominant  pwtion  by  im- 
plied iranL 

a  BABEicKHiB  «s»18CB)— Wat  or  Niobsbxtt— 

PUBLIO  LAND& 

A  grantee  is  not  predoded  tram  claiming 
rle^t  of  way  by  necessity  over  remaining  lands 
irf  his  grantor  by  fact  that  granted  land  was 
partly  surrounded  by  public  domain  over  which 
grantee  had  a  license  to  pass,  revokable  by  en- 
try under  federal  land  laws. 

7.  Wabmbnts  «sadl(9— Wat  or  Nbobbsitx^ 
DnsouFTioir. 

A  right  of  way  by  necessity  Iheld  deserlbed 
in  cmni^aint  with  soffldent  definiteneas  by  xe^ 
erence  to  a  roadway. 

&  Babbkkiits  «=»82— NnnESsnT— Abvusb 

POBBKBSIOn. 

A  right  of  way  necessity  can  be  destroy- 
ed only  by  adverse  possession  aaffidant  to  cre- 
ate a  prescriptive  right,  and  is  unalfeeted  where 
possession  was  only  for  1%  years. 

Department  2. 

Appeal  from  Circuit  Courts  Jacbsini  0(nu* 
ty ;  F.  M.  CalUns,  Judge. ' 

Suit  by  Eaii  Tucker  against  W.  H.  Nudli^ 
I>ecree  for  defendant,  and  plaintiff  appuls. 
Reversed,  with  directions. 

By  this  suit  plaintiff  seeks  to  enjoin  de< 
fendant  from  clo^ng  a  roadway  extending 
from  the  premises  of  plaintiff  across  defend- 
ant's land  to  the  public  highway.  The  cir- 
cuit court  rendered  a  decree  In  favor  of  de* 
fendant,  and  plaintiff  appeals. 

The  facts  are  as  follows:  One  John  Comp- 
ton  owned  360  acres  of  land  In  Jackson  coun- 
ty. This  land  laid  in  the  form  of  a  square, 
and  consisted  of  the  northwest  quarter,  and 
the  west  half  of  tbe  northeast  quarter,  and 
the  north  half  of  the  southwest  quarter,  and 
the  northwest  quarter  of  the  southeast  quar- 
ter of  section  8,  township  30  south,  range  1 
east  of  the  WiUamette  meridian.  The  only 
county  road  or  public  highway  available  for 
the  whole  tract  runs  through  the  northwest 
quarts  of  the  land.  In  1896,  Oompton  sold 
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and  conreyed  by  warranty  deed  to  B.  H. 
Tacker,  father  of  plaintltf,  a  rectangular 
piece  of  this  land  containlDg  72  acres  lying  In 
the -southeast  corner  thereof.  E.  H.  Tucker 
conveyed  the  same  to  plalntlfF  by  a  like  con- 
veyance. This  72-acre  tract  we  shall  here- 
after refer  to  as  the  Tocker  tract.  It  did  not 
tourti  the  county  road,  and  had  been  farmed 
s^orately  from  the  rest  of  the  Compton  land 
prior  to  its  sale,  and  bad  Its  own  set  of  farm 
buildings.  From  the  Tucker  tract  to  the 
county  road  there  was  a  well-deflned  roadway 
running  across  the  remainder  of  the  Compton 
land.  This  roadway  had  been  used  for  a 
number  of  years  previous  to  the  sale  of  the 
Tucker  tract  as  the  only  means  of  ingress 
and  egress  to  and  from  the  county  road.  After 
purchasing  the  72-acre' tract,  the  elder  Tucker 
moved  onto  it,  and  for  about  10  years  con- 
tinuously used  thla  roadway  as  his  only 
means  of  Ingress  and  egress.  In  the  meantime, 
John  Compton  sold  the  remaining  portion  of 
the  land  to  one  Hazeo.  In  1907  Hazen  closed 
the  roadway  leading  from  the  Tucker  land 
to  the  county  road  and  kept  It  closed  against 
the  elder  Tucker  for  about  a  year  and  a  half. 
At  this  time  the  land  adjoining  the  Tucker 
tract  on  the  south  and  east  was  open  govern- 
ment land,  and  during  the  time  the  roadway 
was  dosed  Tncker  drove  back  and  forth 
across  his  field  and  over  the  government  land, 
a  distance  of  some  two  miles,  to  reiich  the 
county  road.  At  the  end  of  a  year  and  a  half 
Tucker  contracted  to  sell  his  tract  to  a  third 
party,  and  the  purchaser  went  Into  posses- 
sion, and  it  has  been  used  continuously  ever 
since  by  the  occupants  of  the  Tucker  tract 
until  just  before  the  commencement  of  this 
suit,  when  the  defendant,  who  had  acquired 
Hazen's  title  to  the  remainder  of  the  original 
tract,  again  closed  the  road. 

PlaintiCF  now  owns  the  Tucker  tract.  The 
adjoining  govemmeot  land  has  been  settled 
upon  and  fenced,  and  there  Is  now  no  possible 
means  of  access  to  the  Tucker  tract  except  by 
the  roadway  In  question.  It  is  aUeged  in  the 
complaint: 

"That  plaintilf  is  the  owner  of  an  easement 
conristins  of  a  right  of  way  20  fotit  in  width, 
being  10  feet  ou  each  side  of  tbe  c-enter  Hue 
hereinafter  described  over  and  acrosa  the  prem- 
ises of  defendant  for  the  purpose  of  passing  over 
the  same  with  horsea  and  vehicles,  or  in  any 
other  reasonable  manner,  and  for  inKress  to  and 
egress  from  the  premises  of  tbe  plaiatiS  above 
deacrihed,  which  center  line  of  said  right  of  way 
is  descrilwd  as  follows,  to  wit:  Gommencing  at 
tbe  center  line  of  the  roadway  which  is  now 
marked  out  and  constructed  across  said  premises 
of  defendant:  which  said  roadway  commeocca 
on  the  north  line  of  plaintilTs  premises  above 
dMcritx'd  approximately  30  rods  west  of  tbe 
northraat  comer  thereof,  and  extending  along 
the  center  line  of  said  roadway  as  tbe  same  is 
now  marked  out  and  constructed  across  defend- 
ant's said  land  from  said  point  of  beginning  in 
R  northerly  direction  to  the  county  TOad  running 
along  the  north  line  of  defendant's  said  prem- 
ises. Which  said  eaaonent  and  right  of  way  Is 


appurtenant  to  the  premises  owned  by  plaintiff, 
as  aforesaid."  That  tbe  defendant  has  unlaw- 
fully closed  and  now  does,  wrongfully  obstruct 
the  right  of  way,  and  has  forbidden  plaintiff 
from  passing  along  or  over  the  same. 

The  defendant  Interposed  a  demurrer  to  the 
plalnttfTs  complaint  on  the  ground  that  tbe 
same  did  not  state  facts  sufflcirat  to  consti- 
tute a  cause  of  suit,  which  was  overruled. 
Defendant  (Ejected  to  the  Introduction  of  any 
testimony  upon  the  same  ground  upon  which 
tbe  demurrer  was  based,  and  for  the  further 
reason  that  the^e  was  no  allegation  In  tbe 
complaint  basing  the  right  of  a  roauway  on 
the  ground  of  necessity,  and  at  the  con- 
clusion of  plaintiff's  case  moved  for  a  non- 
suit on  the  ground  that  plaintlfT  had  failed 
to  prove  any  such  way  of  necessity.  It  ap- 
pears from  the  record  that  Compton  agreed  to 
mention  the  right  of  way  in  bis  deed  to  Tuck- 
er, but  failed  to  do  so.  It  is  shown  that  the 
road  Is  on  the  best  grade  that  can  be  fonnd 
leading  from  the  Tucker  tract  to  the  councy 
road,  and  is  a  necessary,  reasmabie,  and 
fair  outlet  for  the  occupants  of  the  Tucker 
tract;  that  it  was  used  for  30  years  except 
during  the  1%  years  it  was  dosed,  and  during 
tliat  time  by  some  persons  other  than  plaintiff 
who  were  permitted  by  the  owner  of  the 
Compton  tract  to  paas  through. 

Porter  J.  Nefl,  of  Medford,  for  appellanL 
George  If.  Roberts,  of  Uedford,  for  re* 
spondent 

BEAN,  J.  (after  stating  tbe  facts  as  above). 
[1]  A  prellmlnar7  question  Is  submitted  by  a 
motion  of  defendant  to  dlsmlas  this  appeal 
for  the  reason  that  the  notice  of  appeal  don 
not  describe  the  decree  appealed  from.  The 
notice  of  appeal  contains  the  name  of  the 
court,  the  name  of  the  parties  plaintlCP  and 
defendant,  following  thla  it  la  directed  to  the 
defendant  and  bla  attorney,  and  notlflea  them 
that  the  plaintiff  appeals  "^o  the  Supreme 
Court  of  the  state  of  Oregm,  from  the  decree 
In  the  above^tltled  sntt,  rendered  by  the 
above-named  court  on  March  2S,  1918;  and 
from  the  whole  of  said  decree."  The  record 
discloses  that  tbB  decree  appealed  from  was 
rendered  in  the  suit  named  on  tbe  date  men- 
tioned In  the  notice  of  appeal.  It  does  not 
appear  from  tlie  record  that  tiwre  was  any 
other  Judgment  6t  decree  passed  by  the  trial 
court  on  the  date  named  or  at  any  other  time, 
80  that  there  was  no  posalbUity  of  the  de- 
fendant's bdng  misled  as  to  tbe  decree  ap- 
pealed from  or  any  chance  for  a  mistake  as 
to  the  description  of  the  decree  contained  in 
the  notice.  It  la  submitted  by  defendant 
that  nether  Uie  notice,  nor  tbe  undertaking 
on  appeal  states  in  whose  fovor  the  decree 
was  rendered.  A  notice  of  appeal  wfalcta 
gives  the  name  of  tlie  court  and  of  the  partly 
to  the  suit,  the  date  of  tbe  judgment  or 
decree  without  any  other  description,  and 
infirarms  the  respondaat  that  tbe  a^ellant  ap- 
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peals  from  the  judgmeDt  or  decree  In  the 
suit,  U  saffldent.  Ll  O.  L.  {  550,  subd.  1; 
Beam  t.  Howard.  19  Or.  491,  24  Pac.  913; 
Fraley  t.  Hoban,  69  Or.  180,  133  Pao.  1190, 
137  Pac.  751.  Id  construing  the  section  ot  the 
statute  abore  referred  to.  It  has  been  repeat- 
edly held  by  this  court  that  such  notice  Is 
sufficient  If  It  describe  with  reasonable  cer- 
tainty the  decree  complained  of,  the  court  in 
and  the  time  at  which  such  decree  was  given, 
the  names  of  the  parties  to  the  suit,  and  the 
fact  that  one  or  more  of  them  intend  to  ap- 
peal to  the  Supreme  Court  Mendenhall  t. 
Elwert,  38  Or.  375,  379,  62  Pac.  22,  69  Pac. 
805,  and  cases  there  dted.  Tested  by  the 
above  statute  and  the  rule  annunciated  by 
this  court,  the  notice  of  appeal  in  this  suit 
describes  the  decree  complained  of  with  rea- 
sonable certainty,  and  conforms  to  the  other 
requirements  prescribed  by  the  ded^ons  of 
this  court,  and  is  sufficient.  The  motion  to 
dismiss  the  appeal  is  therefore  orerruled. 

On  the  Merits. 

It  Is  conceded  In  this  case  that  the  72-acre 
tract  originally  purchased  by  B.  H.  Tucker, 
now  owned  by  the  plalntiflF,  was  a  portion  of 
the  360-acre  tract  known  as  the  Compton 
land,  which  was  accessible  by  means  of  the 
county  road  running  through  the  northwest 
corner  of  the  land ;  that  at  the  time  of  the 
conveyance  by  John  Compton  to  the  predeces- 
sor In  interest  of  plaintiff  of  the  Tucker  tract, 
this  tract  was  not  adjacent  to  any  public 
highway ;  that  the  only  means  of  ingress  and 
egress  to  and  from  the  Tucker  tract  connect- 
ing with  the  public  highway  was  the  roadway 
in  question. 

[2, 8]  The  universally  established  rule  is 
that  where  a  tract  of  land  is  conveyed  which 
is  separated  from  the  highway  by  other  lands 
of  the  grantor,  or  which  is  surrounded  by 
his  lands,  or  by  his  and  those  of  third  per- 
sona, tbere  arises  by  Implication  in  favor  of 
the  grantee  a  way  of  necessity  across  the 
premises  of  the  grantor  to  the  highway.  9  K. 
C.  L.  I  31,  p.  768;  Brown  v.  Kemp,  46  Or. 
517,  81  Pac  238 ;  Collins  v.  Prentice,  15  Conn. 
39,  38  Am.  Dec.  61;  RobUison  v.  Clapp,  85 
Conn.  365.  32  Atl.  939,  29  U  R.  A.  582 ;  Doten 
T.  BarUett,  107  Me.  351,  78  AtL  456.  32  L.  B. 
A.  (N.  S.)  1075;  PettinglU  v.  Porter,  8  Allen 
(Mass.)  1,  85  Am.  Dec.  671,  and  note :  Adams 
T.  Marshall,  138  Mass.  228,  62  Am.  Rep.  271; 
Powers  V.  Harlow,  53  Mich.  507,  19  N.  W, 
KS7,  51  Am.  Bep.  154 ;  Moore  v.  White,  159 
Mich.  460,  124  N.  W.  62,  134  Am.  St.  Rep. 
735.  The  basis  of  such  right  Is  the  presump- 
tion of  a  grant  arising  from  the  circum- 
stances of  the  case.  The  necMsity  does  not 
of  Itself  create  a  right  of  way,  but  .it  is  evi- 
dence of  the  grantor's  Intention  to  convey 
one,  and  raises  an  implication  of  a  grant 
The  presumption,  however,  is  one  of  fact 
and  whether  or  not  the  grant  Is  to  be  Implied 
dcfrnds  upon  the  terms  of  the  deed  and  the 


facta  in 'the  case.  The  underlying  prlndple 
Is  that  whenever  one  conveys  property,  he 
also  conveys  whatever  is  necessary  to  Its 
beneficial  use,  coopled  with  the  further  con- 
sideration that  it  is  for  the  public  good  that 
land  should  be  occupied.  If  one  has  an  outlet 
over  his  own  land,  although  less  convenient, 
he  cannot  claim  a  right  over  the  premises  of 
another;  or  If  there  already  exists  a  road 
accessible  to  him,  though  perhaps  very  In- 
convenient or  in  a  very  bad  condition,  a  way 
by  necessity  cannot  ordinarily  be  implied. 
Ordinarily  no  right  of  way  by  necessity  exists 
where  the  land  to  whldi  such  right  of  way  Is 
claimed  borders  on  the  sea,  although  where 
such  a  way  is  Inadequate  the  holding  Is  often 
otherwise.  9  R.  0.  L.  S  31,  supra ;  Klngsley 
V.  Gouldsborough-  Land  Imp.  Co.,  86  Me.  279, 
29  Atl.  1074.  25  L.  R.  A.  502 ;  notes,  122  Xm. 
St  Bep.  211,  and  136  Am.  St.  Bep.  699. 

[4]  A  right  of  way  of  necessity  exists  only 
where  the  person  claiming  It  has  no  otber 
means  of  passing  from  Ills  estate  into  the 
public  street  or  road.  It  Is  so  limited  in 
respect  to  its  duration  that,  although  It  re- 
mains appurtenant  to  the  land  in  favor  of 
which  it  Is  raised  so  long  as  the  owner  there- 
of has  no  other  means  of  access,  yet  the 
moment  the  owner  of  such  a  way  acquires  by 
purchase  of  other  land  or  otherwise  a  way  of 
access  from  a  highway  over  his  own  land  to 
the  land  to  which  the  way  belongs^  the  way 
of  necessity  is  at  an  end.  In  other  words,  a 
way  of  necessity  ceases  as  soon  as  the  neces- 
sity ceases.  Wash,  on  Easements  (4th  Ed.) 
pp.  26^  260.   This  author  there  states  that: 

"It  would  be  simply  absord  under  the  com- 
mon law  to  pretend  that  A.  could,  by  any  form 
ot  grant,  create  a  servitude  upon  the  land  of 
a  stranser-  in  favor  of  land  wbidi  he  should 
conv^  to  Us  grantee." 

[G]  Moreover,  where  the  owner  of  an  estate 
imposes  on  one  part  an  apparent  and  obvious 
servitude  In  favor  of  another,,  and  at  the 
time  of  the  severance  the  servitude  is  In  use 
and  Is  reasonably  necessary  for  the  fair  en- 
joyment of  the  other,  such  servitude  is  de- 
Bcrit>ed  as  a  quasi  easemoit,  and  passes  with 
a  conveyance  of  the  domiuant  tenant  by  Im- 
plied grant.  German  Savings  &  Loan  Sodetv 
V.  Gordon,  64  Or.  147,  102  Paa  738,  26  L.  B. 
A.  (N.  S.)  331 ;  Bean  v.  Bean,  163  Mich.  379, 
128  N.  W.  413;  Martin  v.  Murphy,  221  111. 
632,  77  N.  B.  1127 ;  Ellis  v.  Bassett,  128  Ind. 
118,  27  N.  E.  344,  25  Am.  .St  Bep.  421 ;  Good- 
all  V.  Godfrey,  53  Vt  219,  38  Am.  Rep.  671. 

[I]  It  is  contended  by  the  defendant,  and 
as  we  understand  was  the  reason  of  the 
denial  of  plaintiff's  daim  by  the  trial  cDutt, 
that  as  the  Tucker  tract  was  partially  sur- 
rounded by  the  public  domain  at  the  time 
of  the  original  conveyance  from  Compton  to 
the  senior  Tucker,  the  plaintiff  could  acquire 
a  right  of  way  over  the  public  domain. 
It  Is  not  a  defense  to  plaintiff's  complaint 
that  he  ooold  acquire  another  rigfht  of  way. 
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otherwise  a  way  of  necessity  would  only  be 
created  over  one  of  two  parcels  of  land  of 
which  the  grantor  was  the  owner,  whun  the 
land  conveyed  is  wholly  surrounded  by  what 
has  been  the  grantor's  other  land.  This 
is  not  the  rule  as  shown  by  the  authorities 
above  referred  to.  It  Is  true  a  right  of  way 
over  the  public  domain  could  be  ob- 
tained by  taking  the  necessary  proceed- 
ings for  the  establishment  of  a  public  high- 
way. The  same  might  be  said  as  to  land  In 
private  ownership.  The  public  domain  la 
not  a  public  highway  like  the  sea.  It  may 
be  that  a  public  highway  can  be  more  easily 
established  over  government  land  than  over 
that  owned  by  private  Individuals,  but  this 
Is  not  the  test.  The  test  Is  could  the  Tncker 
tract  be  reached  by  means  of  any  pnbllc  high- 
way, or  by  any  adequate  way  to  whldi  the 
grantee,  Tucker,  had  a  right?  That  Is,  Did 
the  Tucker  tract  border  on  any  public  high- 
way or  way  that  was  accessible  to  the  oc- 
cupants of  theland  by  which  they  could  readi 
the  county  road?  The  right  of  passage  over 
government  lands  referred  to  was  a  mere 
revokable  license  by  sufferance,  which  might 
be  terminated  at  any  time  by  settlement  of 
the  lands  under  the  United  States  Land 
I/aws.  Another  means  of  access  to  the  prop- 
erty sufficient  to  prevent  the  implication  of  a 
way  by  necessdty  must  be  reasonably  adequate 
to  meet  the  requirements  of  the  situation,  and 
to  enable  the  granted  land  to  be  used  for  the 
purposes  for  which  it  Is  suitable  and  acquir- 
ed. Camp  T.  Whitman.  51  N.  J.  Bq.  467,  26 
Atl.  917 ;  Ipswich  v.  Proprietors  of  Jeffery'a 
Neck  Pasture.  174  Mass.  572,  65  N.  S.  462. 

[7]  The  way  claimed  by  plaintiff  Is  definite- 
ly described  In  the  complaint  by  reference  to 
the  roadway  now  marked  oat  and  ctnutnicted 
across  the  premises  of  the  defendant  The 
road  so  constructed  and  described  served  as 
-a  monument  for  the  whole  distance  of  the 
roadway.  It  Is  well  known  that  boundaries 
of  land  may  be  described  in  conveyances  by 
means  of  a  road.  Such  a  monnment  Is  more 
lasting  than  stakes,  which  are  often  referred 
to  for  such  purposes.  The  objection  of  the 
defendant  to  the  description  of  the  roadway 
pertains  more  particularly  to  perpetuation  of 
the  delineation  of  the  way  than  to  the  defl* 
nlteness  thereof.  The  cfHnplalut  substantially 
portrays  the  facts  of  the  case  above  stated, 
and  shows  that  plaintiff  Is  entitled  to  a  way 
of  necessity  over  tiie  land  of  the  defendant  by 
an  Implied  grant  from  Gompton  to  plaintiff's 
grantor.  The  d^urrer  to  the  complaint  Was 
properly  overruled.  The  objection  to  the 
testimony  Is  not  well  taken. 

[t]  The  fact  that  such  roadway  was  closed 
for  about  a  year  and  a  half  banning  about 
1907  would  not  defeat  EAainturs  right.  It 
merely  ^ows  Tucker  was  slow  to  litigate. 
-  Tucker's  right  to  the  way  having  been  vested 
by  Implied  grant,  nothing  short  of  a  use 
the  owner  of  the  serrioit  estate  adverse  to 


the  enjoyment  of  the  easement  for  a  period 
sufficient  to  create  a  prescriptive  right  will 
destroy  the  right  granted.  14  C^c.  1187,  and 
cases  cited.  It  follows  that  the  decree  of 
the  lower  court  should  be  reversed,  and  one 
entered  In  accordance  with  the  prayer  of 
plaintiff's  complaint.  The  decree  of  the 
lower  court  should  therefore  be  reversed. 
One  will  be  entered  enjoining  defendant  from 
obstructing  or  Interfering  with  plaintiff's  free 
use  of  the  right  of  way  described  in  the  com- 
plaint, to  the  extent  of  16  feet  in  width  or  so 
much  thereof  as  may  be  necessary  as  a  means 
of  ingress  to  and  egress  from  the  premises  of 
plaintiff. 

McBRIDB,  C.  J.,  and  JOHNS  and  BBN- 
NETT,  JJ.,  concur. 


(M  Or.  301) 

PARMAN  V.  PARMAN^ 

(Supreme  Court  of  Oregon.   May  20,  1919.) 

DivoBCE  ^=>181  — Appeal  — Notice  of  Ap- 
PEAD— Service  upon  Distbict  Attobset. 
In  divorce  suit,  where  district  attorney  was 
not  served  with  summms,  but  pCraonally  ap- 
peared, and  bis  appearance  was  noted  in 
record  at  the  trial,  an  appeal  could  be  takes 
from  the  decree  rendered  witiiout  serving  him 
with  notice  of  appeal,  since  bis  appearance, 
though  it  conferred  jurisdiction,  did  not,  in 
absence  of  some  motion  or  other  pleading  filed 
by  him,  confer  upon  state  any  right  to  be  heard 
further  in  the  case. 

In  Banc. 

Appeal  from  Circuit  Court,  Wheeler  Coun- 
ty; Fred  W.  Wilson,  Judge. 

Action  bj  L.  Q.  Pannan  against  Mary  U. 
Parman.  Decree  of  dismissal,  and  plaintiff 
appeals.    On  modoD  to  dismiss  appeal. 

Overruled. 

This  Is  a  suit  for  divorce.  The  district 
attorney  was  not  served  with  summons,  but 
personalty  appeared,  and  his  appearance  was 
noted  in  the  record  at  the  trial.  There  was 
a  decree  dismissing  the  suit,  and  plaintiff 
appeals.  The  district  attorney  was  not  serv- 
ed with  notice  of  the  appeal,  and  defendant 
moves  to  dismiss  the  i^peal  for  that  reason. 

Angell  &  Fish«r,  of  Portland,  for  appA- 
lant 

Kimball  ft  Blngi^  of  Portland,  for  respond- 
ent 

PBB  CURIAM.  In  De  EVm  T.  De  Foe^  88 
Or.  549,  169  Pac  128.  172  Pac.  980,  this 
court,  weaklng  of  ttae  appearance  of  a  dis- 
trict attorn^  without  service  of  aumnuns, 
or  filing  any  pleading,  said: 

"While  such  appearance  of  the  district  at- 
torney confers  jurisdiction,  it  does  not  in  the 
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mbsence  ot  mma  moti«i  or  otiiw  pleadlnc  filed 
bj  him,  confer  upon  .tiie  state  any  rlsht  qf  ap- 
peal, or  any  right  to  be  beard  farther  In  the 
caee,**  etc. 

We  still  adhere  to  tbls  statement  of  tHe 
law,  and  the  motion  to  dlsraln  will  be  over- 
rnled. 


it2  Nev.  MO) 

PHILLIPS  V.  PHILLIPS.    (No.  2386.) 
(Saiweme  Court  of  Nevada.  May  28, 1919.) 

1.  DiVOBOB  <s»2fl9(13)— H*mfT.TO8  Bbbob— Ob- 
DIBS. 

On  order  to  show  cause  why  defendant 
flhould  not  be  panished  as  for  conteinpt  for 
failnre  to  pay  alimony,  an  order  directing  him 
to  pay  certain  alimony,  whldi  was  futile  as  a 
process  either  for  the  enforoement  of  the  origi- 
nal order  or  for  the  execution  of  its  own  man- 
date, will  not  be  vacated,  even  though  the  court 
did  not  have  jurisdiction  In  first  place  to  award 
alimony. 

2.  DivoKCE  «=s286  —  Abilitt  to  Pat  Ali- 
iioNT— Question  of  Fact. 

Whether  or  not  a  divorced  husband  Is  able 
to  pay  aQmony  Is  a  matter  left  entirely  with 
the  lower  court. 

Appeal  from  District  Court,  Washoe  Coim- 
ty;   George  A.  Bartlett,  Judge. 

Action  by  Ruth  niilUpe  against  Pliny  H. 
Phillips  for  dlvorcfr  Judgment  for  plaintiff. 
On  order  to  show  cause  why  defendant  should 
not  be  punished  for  contempt  for  his  miscon- 
duct in  felling  to  pay  alimony.  From  an  or- 
der directing  him  to  pay  alimony,  defendant 
appeals.  Affirmed. 

H.  V.  Morehouse  and  H.  W.  Huskey,  both 
of  Beno,  for  appellant. 

L.  D.  Summerfleld,  of  Reno,  for  respondent. 

SANDERS,  J.  This  Is  primarily  and  es- 
sentially a  contempt  proceeding,  Initiated 
upon  tile  affidavit  of  the  plaintiff  in  a  di- 
vorce action,  setting  forth  the  failure  of  the 
defendant  therein  to  pay  alimony  awarded 
the  plaintiff  in  connection  vritta  an  absolnte 
divorce. 

Upon  the  presentation  and  filing  of  the  affi- 
davit entitled  In  the  cause,  the  court  below 
made  an  order  commanding  the  defendant  to 
show  cause  why  he  should  not  be  punished 
as  for  contempt  for  bis  misconduct  In  failing 
to  comply  with  the  order  of  the  court  as  set 
forth  in  the  affidavit,  "or  such  other  order  or 
orders  as  tbe  court  may  deem  meet  and  Just 
to  make  In  the  premises." 

For  answer  to  the  show  cause  order  the 
defendant  set  up  certain  legal  defenses  in 
bar  of  the  proceeding  and  his  Inability  to 
comply  with  the  order. 

Upon  a  full  hearing  the  court  made  Its 


findings  of  fkct  and  omdnslona  of  law,  and 
upon  these  findings  caused  to  be  entered  an 
order,  which  Is  as  follows : 

"It  being  satisfactorily  shown  to  the  court 
that  the  defendant  has  failed  to  obey  the  order 
of  this  court,  entered  herein  on  the  17th  day  tft 
September,  1913,  provldiBg  for  the  payment  of 
fifty  (f50.00)  dollars  per  month  to  the  plais- 
tiff,  Ruth  Phillips,  OD  the  IStb  day  of  each  and 
every  month  until  eaA  time  as  the  plaintiff 
shall  die  or  remarry ;  and  on  the  bearing  on  the 
'order  to  show  cause,'  had  in  this  court,  it 
having  been  shown  that  the  defendant  is  in- 
debted to  tbe  plaintiff  in  the  sum  of  twenty-Qve 
hundred  and  seventy-five  ($2,676.00)  dollars  un- 
der said  order,  and  said  matter  having  been 
submitted  on  Saturday,  November  80, 1918,  and 
the  court  being  fully  advised  in  the  premises, 
now  orders  that  said  defendant  be,  and  he  is, 
hereby  ordered  to  pay  to  the  plaintiff,  forth- 
with, the  sum  of  five  hundred  ($500.00)  dollars, 
to  be  credited  on  said  total,  the  balance  due 
thereon  to  be  paid  plaintiff  by  defendant  at  the 
rate  of  fifteen  ($15.00)  dollars  per  month,  on  the 
15th  day  of  each  and  every  month,  at  the  time 
the  fifty  ($60.00)  dollars  per  month  is  paid  as 
in  said  order  of  September  IS,  1913.  provided, 
until  said  balance  of  twmty  hundred  and  sev- 
enty-five ($2,076.00)  dollars  on  tbe  arrears  shall 
be  f oUy  paid  and  discharged ;  the  fifty  ($50.00) 
dollars  per  month  alimony  to  continue  as  in 
said  original  order  provided." 

From  this  order  the  defendant  appeals. 

While  numerous  errors  are  assigned  and 
discussed,  we  take  it  that  the  appellant's 
main  objection  to  the  order  Is  that  the  court 
should  have  released  hlra  from  the  payment 
of  any  sum  or  sums  whatever  as  alimony. 
Vkst  or  future,  upon  the  ground  and  for  the 
reason  that  the  court  in  tbe  divorce  action 
was  without  Jurisdiction,  power,  or  authority 
to  award  the  plaintiff  alimony  in  connection 
with  her  decree  of  absolute  divorce.  In  the 
view  we  take  of  this  proceeding  and  the  or- 
der, it  Is  unnecessary  for  us  to  express  any 
opinion  upon  this  question;  but  we  have  n 
strong  Impression  that  this  and  other  courts, 
whose  statute  Is  not  unlike  that  of  ours,  are 
committed  against  this  proposition.  I^ake  v. 
Bender,  18  Nev.  361,  4  Pac.  711,  7  Pnc.  74. 
followed  and  construed  In  Ttedemnnn  v. 
Tiedemann,  172  App.  DIv.  819,  158  N.  Y. 
Supp.  851,  and  Id.,  36  Nev.  494,  137  Pac.  824. 
and  followed  in  Powell  v.  Campbell,  20  Nev. 
238,  20  Pac.  158,  2  L.  R.  A.  615.  19  Am.  St. 
Rep.  350,  on  the  point  that  the  object  of  the 
statute  regulating  divorce  was  to  provide 
support  for  the  wife  and  minor  children.  Ex 
parte  Spencer,  83  Cal.  460,  23  Pac.  395,  17 
Am.  St  Rep.  266 ;  In  re  Cave,  26  Wash.  213, 
60  Pac.  426.  90  Am.  St  Rep.  736. 

[1  ]  Our  objection  to  the  order  is  the  form 
in  which  it  is  entered,  but  we  do  not  regard 
this  as  being  so  material  as  to  justify  its  be- 
ing vacated.  It  is  futile  as  a  process  either 
for  the  enforcement  of  the  original  order  or 
for  the  execution  of  its  own  mandates.  It 
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leaves  tbe  respondent  to  pursue  such  methods 
for  Its  enforcement,  in  case  the  appellant 
should  disobey  its  direction,  as  she  may  be 
advised. 

[2]  It  ts  Insisted  that  the  evidence  does 
not  support  the  finding  that  tbe  appellant  Is 
able  to  comply  with  the  order.  This  la  a 
matter  left  entirely  with  the  lower  court,  and 
we  decline  to  disturb  Its  finding;  in  this  re- 
ject 

The  order  Is  affirmed. 

COLEMAN,  a     and  DUOKEB,  concur. 


(42  Ner.  4GQ) 
CLARE  T.  TURNER  et  aL    (No.  2354.) 

(Supreme  Court  <rf  Nevada.    Maj  22.  1019.) 

Afpeal  and  Bbboe  «s9356— Tub  of  Takino 
— DisuiaBAiu 
Where  appellant  teiled  to  file  and  serve  her 
notice  of  appeal  within  six  months  after  renili- 
tion  of  judgment,  as  required  by  St.  1913,  c. 
91  (Rev.  Laws,  i  6329).  a  motion  for  dismissal 
of  the  appeal  must  be  sustained. 

Appeal  from  District  Court,  Lfoa  Gonnty; 
T.  C  Hart.  Judge. 

Action  by  Zoe  Clark  against  C.  C  Turner 
and  Hans  Eranspe.  Judgmmt  for  defend- 
ants, and  plaintiff  anneals.  A^eal  dis- 
missed. 

J.  M.  Frame,  of  Reno,  for  appellant. 
Waggoner  &  Guild,  of  ITerlngton,  for  re- 
spondents. 

SANDERS,  J.  This  Is  an  appeal  from  a 
Judgment  alone.  The  respondents  move  to 
dismiss  the  appeal,  upon  the  ground  that 
the  appeal  was  not  taken  within  six  months 
after  the  rendition  of  the  judgment.  St. 
1913,  p.  113  (section  5329,  Rev.  Laws). 

The  record  shows  that  the  Judgment  .was 
roidered  on  November  27,  1916;  tliat  a  no- 
tice of  appeal,  dated  May  27, 1917,  was  filed 
on  June  8.  1917 ;  that  another  notice  of  ap- 
peal from  tbe  same  Judgment  was  filed  and 
aervei  on  January  9,  1918. 

The  appellant  having  failed  to  file  and 
serve  her  notice  of  appeal  within  the  time 
required  by  law,  the  motion  is  sustained. 
Lambert  v.  Hoore,  1  Nev.  344;  Peran  v.  Mon- 
roe,  1  Nev.  484 ;  Lyon  Co.  v.  Washoe  Ca,  8 
Nev.  177;  Johnson  v.  Badger  M.  &  M.  Co., 
12  Nev.  262;  Central  T.  Co.  T.  Holmes  Co., 
30  Nev.  437,  97.  Pac.  300;  Ward  v.  Silver 
Peak,  37  Nev.  470,  143  Pac.  119;  Nelson  v. 
Smith,  42  Ner.  — ,  176  Pac.  201. 

COLEMAN,  C.  and  DUCEER,  J.,  con- 
cur. 


(H  Ibnt  ST) 

KNAPP  V.  ANDRUS. 

APPEAL  OF  FIRST  NAT.  BANE  OF 
DILLON  et  aL 

(No.  3992.) 

(Supreme  Court  of  Montana.   April  28.  1919.) 

1.  Attachuent  *=»178  —  Extent  or  Law 
— Vemdob'b  iRTEBEffr— Land— Patuents. 

Under  Rev.  Codes,  tf  6661.  6687,  6821.  and 
section  6662,  subds.  1,  2,  as  ameoded  by  Laws 
1811,  c  8S,  writ  of  attacbment  levied  upon  all 
real  estate  in  vendor's  name  in  certain  connty 
created  lien.  In  favor  of  attaching  plaintiff, 
upon  payment  npaa  contract  by  purcbaaer  to 
bank  to  be  paid  to  vendor's  assisnee  nnder  as- 
signment subsequent  to  attachment,  where  title 
had  not  passed  from  vendor  at  time  of  attadi- 
ment. 

2.  ESCBOWB    ^5  —  CONOTBUCTIOir  CW  COS- 

TBACT— Passing  of  Title. 
In  ascertaining  whether  escrow  agreement 
provided  for  passing  of  title  upon  execution  or 
upon  full  compliance  with  its  terms  and  doUvery 
of  deed  In  accordance  therewith,  intention  of 
partifls  will  be  ascertained  from  language  need 
in  the  contract  nnder  rules  'of  construction  pro* 
vided  Cor  by  Rev.  Codes,  H  6025-S028,  and 

sosa 

3.  Escrows  «=>12  —  Aobeeuent  —  Passiiro 

or  TlTIA 

In  view  of  Rev.  Codes,  {  45C3,  where  land 
contract  provided  for  deposit  of  deed  with  bank 
in  escrow  to  t>e  delivered  to  purchaser  "upon 
completion  of  the  payments  so  agreed  upon," 
parctiaser  was  not  entitled  to  delivery  of  deed, 
and  did  not  receive  title  until  full  compliance 
with  the  contract. 

4.  Contracts  «=>170(1)  —  Practical  Con- 
struction. 

Practical  construction  placed  upon  contract 
by  the  parties  effectually  removes  uncertainty 
in  the  language  employed. 

5.  ExECunoR     4=»8S4  —  Suppixiibhtakt 

Proceedings. 
In  view  of  Rev.  Godea,  SI  6853,  6854.  when 
plaintiff,  upon  commencement  of  action,  had  at- 
tached defendant's  real  estate  in  county,  and 
thereafter  obtained  judgment  upon  which  execa- 
tion  was  returned  unsatisfied,  court,  upon  sup- 
plementary proceedings,  properly  ordered  execu- 
tion satisfied  out  of  fund  held  by  bank  consti- 
tuting payments  upon  installment  land  contract, 
where  title  at  time  of  attadiment  was  in  de< 
fcndant. 

Appeal  from  District  Court,  Beaverhead 
Coun^ ;  Jo&  C  Smith,  Judge. 

Action  by  W.  D.  Enapp  against  F.  M.  And- 
ma.  Judgment  for  plaintiff,  and  from  an  or^ 
der  In  a  proceeding  supplemental  to  execution 
the  First  National  Bank  of  DUlon  and  T.  J. 
MuUny  appeal.  Affirmed. 
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Rodgera  ft  Gilbert,  of  Dillon,  (or  appel- 
lants. 

Lew  L.  &  E.  J.  Callaway,  of  Dillon,  tor  re- 
spondent 

COOPBR,  J.  Frank  M.  Andros  and  wife, 
of  Dillon,  Beaverbead  county,  Mont.,  on  tbe 
24th  day  of  April,  1909.  executed  a  written 
«xnitract  and  deposited  the  same  In  escrow 
with  tbe  First  National  Bank  of  Dillon  (ac- 
companied by  a  warranty  deed  In  tbe  usual 
fbrm),  by  the  terms  of  which  they  agreed  to 
sell  to  Flora  Craver  Armstrong  a  farm  con- 
sisting of  2,390  acres,  for  a  total  considera- 
tion of  $29,937.50.  This  writing  provided  for 
a  cash  payment  of  $2,000,  and  annual  pay- 
ments on  the  Ist  day  of  January  of  ea<di  suc- 
ceeding year  until  fully  paid,  with  Interest 
at  8  per  cent  per  annum,  "as  follows,  to  wit: 
Interest  at  said  rate  is  to  be  paid  on  each 
$2,000  payment  on  tbe  first  day  of  January 
of  each  year,  and  Interest  is  to  be  paid  at 
said  rate  on  tbe  balance  due  and  upon  each 
new  principal,  upon  the  24th  of  April  of  each 
year."  In  case  of  failure  to  make  the  pay- 
ments of  principal  or  Interest,  tbe  first  par- 
ties at  their  option  might  declare  the  con- 
tract of  purchase  forf^ted  and  retatce  poet- 
session  of  the  premises,  applying  the  pay- 
ments theretofore  made  as  and  tor  rent ;  the 
second  party  to  surrender  peaceable  posses- 
sion to  said  first  parties ;  tbe  defoidant  bank, 
upon  demand,  to  redeliver  the  deed  so  execu- 
ted to  the  first  parties,  their  heirs  and  as- 
signs, ti^ther  with  tbe  contract  to  sell.  TJp- 
on  completion  of  tbe  payments  so  agreed  up- 
on, as  well  as  the  payment  of  the  taxes  for 
the  year  1000  and  succeeding  years,  the  deed 
so  placed  in  escrow  was  to  be  delivered  by 
the  defendant  bank  to  tbe  purchaser.  Flora 
Craver  Armstrong.  Time  was  to  be  of  the  es- 
sence  of  tjie  agreement.  Tbe  contract  to  sell 
was  placed  of 'record  with  the  county  recorder 
of  Beaverhead  county  on  December  22, 1911. 
On  November  12,  1915,  the  respondent,  W.  E. 
Knapp,  instituted  a  suit  against  the  defend- 
ant Frank  M.  Andros,  attached  all  of  the  real 
estate  standing  in  his  name  In  said  county. 
Including  the  property  described  In  the  es- 
crow agreement,  and  on  January  20,  1916, 
recovered  a  Judgment  against  blm  In  the  sum 
of  $1,270  and  costs.  On  Jane  ID,  1M6,  Flora 
Craver  Armstrong  made  final  paymoit  on  her 
contract  of  purdias^  and  obtained  frotp  the 
bank  tbe  deed  and  other  pi4>ers  covering  the 
transaction,  tbe  bank  having  delivered  the 
prior  payments  to  the  first  parties,  as  provid- 
ed in  the  escrow  agreement  On  July  6, 1016, 
an  execution,  directed  to  the  sheriff  of  Bea- 
verhead coun^,  was  issued,  and,  after  service 
on  tbe  bank  and  defendant  Andrus,  returned 
wholly  unsatisfied.  No  complaint  Is  made 
concerning  the  disposition  of  any  of  the  mon- 
ey received  under  the  ccntract  except  $1,500 
of  the  final  Installm^t  the  bank  disclaiming 
any  interest  In  It,  except  to  pay  it  to  the  prop- 
V  party.  On  January  20,  1916^  a  date  be> 
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tween  the  levy  of  the  attadiment  and  the  en- 
try of  judgment  against  Frank  M.  Andrus,  a 
paper  purporting  to  be  an  assignment  of  all 
of  the  right,  title,  and  interest  of  Frank  M. 
Andrus  In  the  contract  was  made  and  deliv- 
ered by  him  to  the  defendant  Mulany,  the 
consideration  of  which  was  an  Indebtedness 
owing  from  Andrus  to  Mulany.  Any  balance 
that  might  remain  In  the  hands  of  Mulany, 
after  paying  his  own  Indebtedness  in  full,  was 
to  be  paid  over  by  Mulany  to  the  wife  of 
Frank  M.  Andrus. 

This  appeal  is  from  an  order  made  by  the 
court  below  In  a  proceeding  supplemental  to 
execution  on  December  2, 1916,  directing  that 
tbe  Judgment  and  execution  above  referred  to 
be  satisfied  and  discharged  out  of  a  balance 
of  $1,500  held*  by  the  bank,  being  pert  of  the 
last  Installment  paid  under  tbe  escrow  agree- 
ment by  Flora  Craver  Armstr(»g. 

The  contention  of  appellants  Is  that  It  was 
error  on  tbe  part  ot  tbe  court  befow  to  hold 
that  at  the  time  of  the  levy  of  the  writ  of  at- 
tachment the  defendant  Frank  M.  Andrus 
had  an  attachable  Interest  in  tbe  property  in- 
volved In  tbe  escrow  agreement,  and  requir- 
ing satisfactiiH)  ot  that  Judgment  out  of  the 
fund  still  In  the  hands  of  tbe  bank  under 
that  agreement 

Tbe  respondent  Insists  that  under  the  es- 
crow agre«nent  the  title  to  the  realty  re- 
mained In  Andrus  until  tbe  payments  were 
complete  and  the  deed  delivered  to  the  gran- 
tee therein,  and  that  the  attachmrait  served 
according  to  the  requirements  of  tbe  statute, 
fixed  Itself  upcm  the  title  and  created  a  lien 
in  favor  of  the  attaching  plaintiff. 

Section  6661  of  the  Revised  Codes  author- 
izes  the  issue  and  levy  of  writs  of  attach- 
ment; section  6662,  subdivisions  1  and  2  af 
amended  (Laws  1911,  c.  85.  p.  153),  pre- 
scribes tiie  manner  of  the  levy  of  tbe  writ 
and  to  what  kind  of  property  it  applies.  Sec- 
tion ■6687  says  that  all  liens  by  attachment 
accrue  at  the  time  the  property  of  tbe  de- 
fendant shall  be  attached  by  the  officer 
charged  with  the  execution  of  the  writ  In 
Bolter  Hardware  Co.  v.  Ontario  Mining  Co., 
24  Mont.  184,  103,  61  Pac.  3,  6,  this  court  said: 

"The  levy  oC  the  writ  of  attachment  created 
the  lien.  The  property  was  thereby  seized  and 
held.  •  •  •  An  attachment  having  been  lev- 
led  widiin  the  life  of  the  writ  a  lien  ib  created, 
which  may  be  enforced  by  execution  sale  with- 
out further  levy." 

See,  also,  Bitter  v.  Scannell,  11  Cal.  238, 
70  Am.  Dec.  776. 

"All  interests  of  the  judgment  debtor  in  real 
fstate,  whether  recoi;ded  in  bis  aame  or  not,  are 
subject  to  attachment  and  executioa.  Rev. 
Codes.  8S  6662,' 682L"  Koopmaa  v.  Mansolf, 
61  Mont  at  page  67,  149  Pac  494. 

[1]  Beyond  question,  then,  the  attachm«tt 
lira  was  effective,  unless  title  passed  imme- 
diately upon  the  deposit  of  the  contract  anif 
deed  with  the  escrow. 
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[1,  f]  The  ultimate  gnestlwi  for  dedidon, 
then,  la:  Did  tbe  tlUe  pass  Immediately  iqh 
on  the  ezecDttni  and  depoelt  the  escrow 
agreraient;  or  only  after  a  faSl  compliance 
with  Its  terms  and  a  d^very  by  the  bank  In 
accordance  therewith?  And  that  raises  the 
qvestlon  as  to  what  the  parties  Intended  In 
the  employment  ct  the  terms  foond  In  the  es- 
crow agreem«it  The  Intention  ot  tbe  par* 
ttes  Is  to  be  ascwtaloed  from  the  language 
used  in  the  contract,  and  sectluis  5026,  60^ 
0027,  G028.  and  5030  of  tbe  Berlsed  Codes 
famish  tbe  gnide  to  Its  interpretatl<m.  The 
acts  of  the  parties  In  the  performance  of  the 
conditions  of  the  contract  show  complete  ac- 
cord with  Its  lAain  terms,  and  erlnce  no  mla- 
nnderstandlng  of  Its  requirements.  The 
grantee  went  Into  possession  of  the  land  upon 
the  making  of  the  first  payment,  continued 
in  possession,  culUvated  It,  raised  crops  upon 
It,  and  made  all  the  payments  required  of 
her,  including  the  taxes;  and  after  the  pay- 
ment of  the  final  Installment  demanded,  and 
received  at  tbe  hands  of  the  bank,  the  deed 
executed  by  Andrus  and  his  wife  In  compli- 
ance with  Its  terms.  Under -It.  she  was  not 
«itltled  to  the  delivery  of  the  deed  until  she 
had  followed  the  directions  of  the  escrow 
agreement  step  by  step  successively.  Had 
she  faltered  In  any  one  of  them,  her  right  to 
the  delivery  of  tbe  deed  was  gone,  and  she 
became  a  mere  tenant  at  tbe  option  of  tbe 
grantors,  and  could  be  dispossessed  by  them, 
the  payments  already  made  by  her  to  be  ap- 
plied on,  and  considered  as,  rent.  That  the 
defendant  Andrus  anticipated  her  probable 
action  -in  making  tbe  payment  Is  evidenced  by 
the  fact  that  five  months  before  the  last  pay- 
ment was  due  be  sold  to  Mulany  all  bis  right, 
title,  and  Interest  In  tbe  contract  and  tbe 
money  due  thereunder  as  a  final  payment. 
Not  until  tbe  legal  proceedings  Instituted  by 
Knal^  against  Andrus,  the  levy  of  an  attach- 
ment upon  bis  real  estate  having  all  butj*ip- 
ened  Into  a  final  Judgment,  did  It  occur  to 
defendant  that  he  might  forestall  Its  effect 
by  making  an  assignment  of  all  of  his  re- 
maining interest  In  the  contract  If  the  lan- 
guage employed  In  tbe  escrow  agreement 
were  In  any  sense  obscure  or  uncertain,  the 
practical  construction  placed  upon  It  by  the 
parties  served  effectually  to  remove  It 

[4]  In  view  of  the  provisions  of  section 
4.^99,  Revised  Codes,  tbe  deposit  In  escrow  of 
the  deed,  accompanied  by  the  contract,  glv^ 
character  to  the  transacthm.  The  law  appli- 
cable to  this  case  has  already  been  declared 
by  this  court  In  Caudwl<&  t.  Taton,  9  Mont 
354,  23  Pac  720,  and  T^ler  t.  Tyler,  SO  Mont. 
65,  144  Pac.  1090.  and  we  b^ere  It  well  set-' 
tied  in  other  Jurisdictions.  Wolcott  t.  Johns, 
7  Colo.  App.  360,  44  Paa  675 ;  May  v.  Bmer- 
s«i,  62  Or.  262,  96  Pac.  454, 1065. 16  Ann.  Cos. 
1129 ;  HcMnrtry  t.  Bridges.  41  Okl.  264, 137 
Pa&  721 ;  FoUmer  t.  Rohrer.  168  Cal.  755, 112 


Paa  S44;  CaUioim  Coontr  t.  Amerlcui  E. 
Oa,  03  TT.  8. 124.  23  K  Bd.  8^ 

[S]  Aivellants  contend  that  under  sectlcm 
6864.  Revised  Codes,  the  court  below  was 
without  Jnrisdictton  to  make  the  order  ap- 
pealed from.  In  the  riew  we  take  of  tbe 
matter,  the  order  <rf  tbe  oonrt  bcdow  was  Jna- 
tlfled  under  section  6858,  and  section  6854 
baa  nq  appllcatkm  to  tiw  present  tnoceedlng. 

Tbe  order  Is  affirmed. 

Affirmed. 

BBAimiT,  a        and  HOU^OWAT, 
concur. 

(20  Arte.  33S> 
TATES  T.  mJSSBLL.   (No.  1677.) 
(Supreme  Court  of  Arizona.    May  21,  1919.) 

1.  TaiAL  <&141  —  QiTEsnoiT  op  Law  —  Real 
Pabtt  in  Xktehest. 

Where  tbe  facts  are  uadispoted,  it  is  a 
qneatioD  of  law  wfaethw  p*»<"Hff  ig  the  real  par- 
ty in  interest 

2.  Pabctb  «b»6(9  — Rbai.  Paktt  nr  Ihtek- 

K8T. 

Action  of  replevin  for  an  autoraobUe  was 
properly  broaght  by  agent  of  company  insnriiis 
the  former  owner  against  theft,  to  whom,  after 
theft  of  the  car  and  payment  of  the  policy  by 
the  insurer,  sucb  owner  bad  assigned  its  con- 
ditional contract  of  sale  and  all  moneys  payable 
thereunder;  he  being  tbe  real  party  in  Inter- 
est, either  aa  owner  of  the  automobile  and  the 
contract,  or,  liaving  accepted  the  assignment 
"Cor  tiie  benefit  of  another,"  aa  trustee  of  an  ex- 
press trust  and  authorised  to  sue,  under  Civ. 
Code  1913.  par.  401. 

3.  Salxb  <g=»234(e)— Stolbn  Pbopebtt. 

Whether  the  act  of  depriving  the  owner  of 
his  property  be  straight  larceny,  or  conspiracy 
and  larceny  compounded,  it  would  be  as  fntiie 
in  one  case  as  the  other  to  pass  title  from  the 
owner, 

4.  Sales  <^=>234<6) — Stolin  PnoraBTr—BoifA 
Fide  PuacHAsra. 

The  good  faith  or  honesty  of  purpose  of 
one  purchasing  a  stolen  automobile  ia  immate- 
rial. 

5.  puiadino  «=»377— nsoessitt  of  proof— 
Mattebs  Not  Denied. 

Matters  well  pleaded,  and  not  denied  in  tbe 
answer,  need  not  be  proved  by  plaintiff. 

6.  Plsaozro  ^39377— Mattbbs  to  bb  Pbovxiv 

— ADUIB8I0N  BT  PAILinX  TO  DeKT. 
In  ^action  of  replevin  for  automobile,  ft  was 
not  necessary  for  plaintiff  to  prove  defendant 
was  in  possessioa  of  the  car  when  suit  was  in- 
stituted, where  defendant  did  not  deny  it  was 
in  his  possession,  but  his  denial  was  limited  to 
tbe  character  of  bis  possession;  he  stating  in 
his  answer  that  it  was  not  unlawful. 

7.  Replevin  ^=>11(1)  —  Necesbixt  op  Dk- 

UAND. 

In  replevin  for  automobile,  no  formal  de- 
mand was  necessary  before  suit,  where  it  ap- 
peared plaintiff  had  made  repeated  efforts  to 
obtain  the  car  from  defendant  before  aning. 
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Appeal  from  Snperior  Gotirt,  Harlcopa 
Oonnty ;  B.  01  Stanford,  Judge. 

Action  by  J.  P.  Yates  againat  William  F. 
RusselL  From  a  judgment  for  defendant, 
and  from  an  order  oTermllsg  plaintiff's  mo- 
tion for  new  trial,  plalntUE  iu;tpeal8.  Be- 
versed  and  reoianded,  with  directions 

Klbbey,  Bennett  &  Onrtls,  at  FtacBnlz,  for 
appellant. 

Nlles  &  Sh^herd  and  F.  Louis  Zimmer- 
man, all  of  Phcenlx,  for  appellee. 

ROSS,  J.  This  is  an  action  in  replevin  for 
an  Interstate  touring  car,  brought  by  J.  P. 
Tates,  as  plaintiff,  against  William  F.  Bus- 
sell,  as  defendant 

As  defenses  to  the  actltm,  defendant  set 
forth  In  hl0  answer:  (1)  That  plaintiff  was 
not  the  real  party  In  Interest,  but  only  the 
agent  of  the  real  party  in  Interest,  to  wit, 
the  Orient  Insurance  Company.  (2)  "Denies 
expressly  and  specifically  that  he  Is  in  the 
possession  of  said  automobile  unlawfully." 
(3)  Denies  that  d^nand  for  possession  was 
made  before  suit  was  brought  By  his  cross- 
complaint  he  asserts  he  is  the  owner  and 
entitled  to  the  possession  of  the  automobile; 
that  plaintiff  had  wrongfully  and  unlawfully, 
by  means  of  a  search  warrant,  forcibly  caus- 
ed the  automobile  to  be  taken  from  his  pos- 
session, and  immediately  thereafter,  without 
restoring  It  to  his  possession,  had  wrongfully, 
willfully,  spitefully,  and  unlawfully,  and  to 
defendant's  humiliation  and  worry,  secured  a 
writ  of  replevin  to  be  levied  thereon,  "for 
the  purpose  of  seizing  said  automobile  and 
causing  the  same  to  be  talien  and  detained 
from  defendant's  possession."  He  asked 
damages  In  the  sum  of  $2,000  for  humiliation 
suffered  by  reason  of  the  taking  of  the  auto- 
mobile from  his  possession,  and  for  the  depri- 
vation of  its  use  for  business  purposes  and 
for  the  pleasure  of  himself  and  family,  and 
$500  for  annoyance  ot  lawsuit,  attorney's 
fees,  court  costs,  et& 

The  case  was  tried  to  a  Jury,  the  verdict 
being  for  the  return  of  the  automobile,  valued 
at  $'625,  to  defendant,  and  damages  to  defend- 
ant in  the  sum  of  $575.  Upon  this  verdict 
Judgment  was  rendered  in  favor  of  defend- 
ant and  against  plaintiff  for  $625,  thei  value 
of  the  automobile,  and  damages  in  the  sum 
of  $507 ;  the  defendant  having  remitted  $68 
from  the  damages  assessed  by  the  Jury,  and 
for  costs  taxed  at  $91.75.  From  an  order 
overruling  a  motion  for  a  new  trial,  and  from 
the  judgment,  the'  appeal  is  prosecuted. 

There  are  several  assignments  of  error, 
but  we  will  confine  ourselves  to  a  consldera- 
tioa  of  those  based  upon  two  instructions ' 
given  to  the  }ury,  and  to  the  one  to  the  effect 
that  the  verdict  i»  contrary  to  the  law  and 
the  evidence. 

The  ai^llant'B  theory  of  the  case  was  that 
the  automobile  had  been  stolen  from  the 
owner  In  Oallfomia,  and  brought  hy  the  thief 
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to  ArlBcma,  and  MA  to  llie  app^ee.  TFhe  un- 
disputed evldMce  to  sustain  that  theory  was 
that  one  Joe  WUatm,  In  MarA,  1017,  under 
a  condiUtmal  contractP  of  sale  Ifrom  the 
Wright  Hotonsr  Oon^MUDy,  of  Los  Angela, 
described  as  the  owner,  came  Into  the  posses- 
sion of  the  auhunoUle  In  question  under  an 
agreemrat  that  the  title  to  said  car  Should 
remain  In  the  Motorcar  Company  until  the 
full  purchase  price  was  paid ;  that  on  June 
9,  1917,  and  before  Wilson  had  paid  for  the 
car,  and  while  the  title  thereto  was  In  the 
Motorcar  Company,  Uie  car  was  stolen  from 
the  streets  of  Los  Angeles ;  and  that  on  June 
14,  11K17,  one  W.  P.  Mann,  In  Phoenix,  Ariz., 
sold  it  to  the  appellee. 

While  It  was  stated  by  a  witness  that  it 
was  r^rted  or  suspected  that  Joe  Wilscoi 
and  Mann  had  collnded  to  defraud  the  insur- 
ance company,  Wilson's  testimony  positively 
refutes  it,  and  there  Is  nothing  In  the  record 
to  confirm  it  At  all  events,  there  is  not  a 
scintilla  of  evidence  that  Mann  obtained  pos- 
session of  ttw  car  with  the  owner's  consent, 
but  the  evidence  points  to  a  theft,  and  to  him 
as  the  thief. 

The  undiluted  evidence  Of  appellant's 
ownership  and  right  to  the  possession  of  the 
car  at  the  time  of  the  lastltntlon  of  the  suit 
Is  as  f(tflows:  It  was  a  requirement  of  the 
conditional  «mtract  of  sale  that  the  purchas- 
er, Joe  Wilson,  should  Insure  the  automobile 
against  theft,  fire,  eta,  for  not  less  than  $800, 
the  policy  to  be  retained  by  the  Motorcar 
Company.  A  poll<7  for  that  amount  was  tak- 
en  out  with  the  Orient  Insurance  Company. 
After  the  car  was  sttden,  appellant,  who'ls 
the  general  agent  of  the  Orient  Insuraiutt 
Company,  paid  the  Motorcar  Company  the 
policy  of  insurance  by  draft  ^vwn  on  the 
insurance  company,  whereupon  the  Motorcar 
Company  indorsed  on  ttis  condltlcmal  omtract 
of  sale  an  as^gnmokt  of  said  contract  and 
all  moneys  payable  tiiereunder  to  appellant, 
Tates,  thus  subrogating  Yates,  either  as  trus- 
tee for  the  Orient  Insurance  Company  or  in 
his  own  right,  to  the  rights  of  the  Motorcar 
Company  in  said  conditional  contract  of  sale. 

[1,  21  The  court,  by  an  Instruction,  left  to 
the  determination  of  the  jury  under  the  facts 
detailed  whether  the  appellant  was  the  real 
party  in  interest,  advising  the  Jury  that  if 
they  found  the  Orient  Insurance  Company  to 
be  the  real  party  in  interest,  and  noti  Yates, 
their  verdict  should  be  for  the  defendant 
The  appellant  contends  that  the  giving  of 
this  instruction  was  error  because,  tfie  facts 
being  undisputed,  it  was  a  question  of  law 
as  to  whether  appellant  was  the  real  party 
in  interest,  and  we  think  In  this  he  is  right 
'  Appellant  was  either  the  owner  of  the  auto- 
mobile and  the  conditional  contract,  or  In  his 
name  be  had  accepted  the  assignment  of  the 
contract  "for  the  l)enefit  of  another,"  to  wit 
the  Orient  Insurance  Company.  If  he  was 
the  owner,  of  course  he  could  maintain  the 
suit,  and  if  the  assignment  to  him  was  tot 
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the  benefit  of  the  losnrance  company,  be 
was,  under  the  terms  of  the  statute  (para- 
graph 401,  Clrl)  Code  1913),  a  trustee  of  an 
express  trust  and  authorized  to  sue  (Shroufe 
T.  Soto  Bros.,  S  Ariz.  10,  48  Pac.  221 ;  Leon 
T.  aUzens',  etc..  Association.  14  Arls.  294, 127 
Pac  721,  Ann.  Cas.  1914D,  1151).  We  think 
the  Jury  should  have  been  told  appellant, 
under  the  facta  admitted  and  undisputed, 
was  the  real  party  In  Interest  and  authorized 
to  maintain  the  action.  Instead  of  what  was 
told  them. 

The  glTing  of  tbe  following  Instruction  Is 
assigned  as  error: 

"I  further  Instnict  jon,  geotlemen  of  the 
jury,  that  If  yon  find  and  beHeTe  from  the  evi- 
dence that  one  Walter  F.  Hann  and  Joe  Wilaon, 
tbe  owner  of  the  car  hi  question,  if  sucb  you 
find  bim  to  be,  conspired  to  defraed  tbe  Orient 
Insurance  Company  of  tbe  proceeds  of  an  in- 
surance policy  issued  by  said  company  on  said 
car,  then  as  a  matter  of  law  the  said  automo< 
bile  cannot  be  characterised  as  a  stolen  auto- 
mobile, and  if  the  defendant  herein  purchased 
the  same  in  good  faltb,  for  a  Taluable  consider- 
ation, and  without  notice  of  the  said  fraud,  if 
yon  so  find,  then  your  rerdict  on  the  issues  of 
ownership  and  right  to  possession  must  be  for 
the  defendant." 

[3,  «1  We  think  OOm  InBtmction  la  errone- 
ous for  at  least  three  reasons:  First,  be- 
cause there  waa  no  oompetent  evidence  at 
any  co11ud<m  or  conspiracy  between  Wilson 
and  Mann  to  defraad  tbe  Insurance  company ; 
and,  second,  It  there  was,  that  could  not 
affect  the  rights  of  the  Mot»rcar  Company  or 
Its  assi^ee.  Whether  the  act  of  depriving 
the  owner  of  his  property  be  straight  larceny, 
or  conspiracy  and  larceny  compounded.  It 
would  be  as  futile  in  one  case  as  the  other 
to  pass  title  from  the  owner.  Tbe  good  faith 
and  honesty  of  purpose  of  app^ee,  In  pnr- 
diaslug  the  car  from  Mann,  If  It  was  ■  stolen 
car,  does  not  enter  Into  tbe  case.  He  may 
nave  been  ever  so  honest,  and  paid  full  value 
and  still  acquire  no  Interest  or  title  In  the 
automobile  a^lnst  Its  true  owner.  Indeed, 
tbe  record  convincingly  shows  tbat  appellee. 
In  the  purchase  of  tbe  car,  believed  be  was 
dealing  with  the  rightful  owner  thereof. 

"Tbe  question  of  good  faith  in  the  purchas- 
ers does  not  arise.  They  bought  what  their 
vendor  bad  no  right  to  sell,  and,  however  in- 
nocent, tbey  got  no  title  as  against  the  real 
owners."  McQuale  v.  North  American  Smelt- 
ing Co..  208  Pa.  504.  67  Atl.  984. 

"A  bona  fide  purchaser  is  not  protected  as 
a;:amst  the  clnim  of  tbe  owner,  where  the  sell- 
er bas  obtained  possession  of  tbe  property  by 
wrongful  acts,  if  without  any  delivery  by  or 
consent  on  the  part  of  the  owner,  as  where  tbe 
goods  were  obtained  by  means  of  a  trespass. 
The  mie  has  also  t>e<n  laid  down  that  a  bona 
fide  purchaser  is  not  protected  where  his  ven- 
dor obtained  tbe  goods  by  means  of  a  felony. 
•  •  •  "  35  Cyc  361. 

Third,  tlie  Instruction  was  faulty  In  being 
bypotbedsed  on  Wilson  as  owner  of  the  car. 


niere  was  bo  contention  anywhere  that  Wil- 
son was  tbe  owner  of  the  car,  tbe  whole  evi- 
dence being  that  be  was  only  a  contractor  to 
purchase.  The  only  possible  evidence  upon 
which  the  Instruction  could  be  based  Is  a 
statement  by  Wilson  In  answer  to  a  qnestlcm, 
wherein  he  aald: 

"I  own  tbe  lutersuta  touring  car  described 
In  this  contract  Iconditloaal  sale  contract],  and 
am  the  Joe  Wllaoa  described  therein." 

A  referesice  to  tbe  contract  shows  the  kind 
of  ownership  he  claimed,  and  precludes  the 
Idea  that  he  claimed  to  own  the  title  to  the 
car.  His  answer  In  legal  effect  was  that  he 
had  the  ownership  acquired  by  a  purchase 
under  a  conditional  contract  of  sale,  and  none 
other. 

Both  tbe  above  instructions  were  calculated 
to,  and  doubtlees  did,  mislead  the  jury.  and. 
but  for  tbem,  it  can  be  eatdly  surmised  the 
verdict  would  have  tteen  for  appellant  A^ 
we  have  sera,  the  uncontradicted  evidence 
was  that  be  was  the  owner  of  the  automobile, 
and  that  it  was  stolen  from  his  assignor,  or 
taken  from  blm  without  his  knowledge  or 
consent.  In  ^tber  event,  be  conid  not  be 
deprived  of  bis  property. 

[8,  •]  It  is  contended  by  appellee  that  be- 
fore the  action  of  replevin  will  Ue,  it  Is  In- 
dispensably necessary  that  It  be  alleged  and 
proved  that  at  the  time  of  the  institution  ot 
snlt,  defendant  was  In  the  possession  of  the 
thing  sought  to  be  replevied.  There  Is  a 
rule  of  evidence  which  obviates  proof  of  those 
things  well  pleaded  and  not  denied  in  tbe 
answer.  The  appellee  doea  not  deny  the 
automobile  was  In  his  possession;  his  denial 
being  limited  to  tbe  character  of  his  posses- 
sion, he  stating  In  his  answer  that  It  was  not 
"unlawful." 

[7]  It  Is  next  argued  that  the  appellant 
ought  not  to  succeed,  because  he  failed  to 
prove  a  demand  before  Instituting  the  suit. 
If  It  be  granted  that  a  demand  waa  necessury 
In  this  character  of  case,  the  record  is  replete 
with  efforts  on  the  part  of  at^llant  to  obtain 
the  car  before  he  Instituted  bis  replevin  suit. 

From  what  we  have  said.  It  Is  clear  the 
verdict  and  Judgment  were  contrary  to  law 
and  tbe  evidence.  If  the  appellant  was  the 
owner  of  the  car.  and  of  thnt  there  Is  no 
question,  then  he  was  entitled  to  Us  pos-^es- 
slon.  and,  being  forced  to  resort  to  the  courts 
and  lepal  process  to  recover  Its  possession,  he 
Is  not  liable  for  damages  on  account  of  hu- 
miliation or  otherwise,  as  claimed  In  appel- 
lee's cross-complaint 

We  think,  In  view  of  the  undisputed  evi- 
dence and  the  law,  the  Judgment  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded, with  directions  that  further  pro- 
ceedings be  had  In  conformity  with  this  oplii- 
loa ;  and  It  la  accordingly  so  ordered. 

CUNNINGHAM,  a  J.,  and  BAKER,  J. 

concur. 
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STATE  ex  rel.  CITY  OF  SEATTLE  v.  PUB- 
LIC SERVICE  COMMISSION  et  aL 
(No.  15090) 

{Supreme  GonrC  of  WuUasttm.  May  18, 1919.) 

X  PUBUO  SVBTICK  CoMuasxoifS  «»17— Af* 
PLICATION  FOB  RaTB  IMOBKASB— GoHPLAINT 

— Pbeuatubx  ECeabinq. 
Rem.  Code  1915,  S  8626— S0>  being  framed 
to  protect  the  public  service  corporation  seeking 
a  rate  iocrease  against  which  complaint  is  filed, 
and  where  no  objection  was  raised  by  such  cor- 
poration, where  a  city  was  not  required  to  Itt- 
^ate  issues  raised  by  its  complaint  until  after 
10  daya,  and  ft  had  th«  fullest  opportunity  to 
present  its  ease,  tlio  fact  that  the  commission 
bad  a  hearing  before  10  days  had  elapsed  from 
the  filing  of  the  ctHuplaint  did  uot  prejudice  the 
city's  rights. 

2.  Public  Sebtxoe  CoiaassiONS  4=>17  — 
Heabiko— Ratb— CouFLAint. 
Where  Public  Service  Oommisston  was  pro- 
ceeding upon  its  own  motion  to  hear  a  proposed 
tariff  filed  by  a  public  service  company,  nnder 
Bem.  Code  1915,  |  8^6—82,  and  other  subdi- 
visioDS  thereof,  the  filing  of  a  complaint  b;  a 
tity  within  ten  days  prior  to  such  hearing  could 
Dot  deprive  commission  of  power  to  proceed  with 
hearing  already  ordered. 

8.  Gas  4=914(1)— AppuoATioir  tob  Bate  In- 

CBEABE^BUBDEN  OF  PBOOF— EVIDENCE. 
On  gaa  company's  application  to  Public 
Service  Commission  for  an  increased  tariff,  ev- 
idence submitted  by  it.  Including  testimony 
and  exhibits,  repoi^  of  experts,  records,  etc., 
held  to  sustain  its  burden  of  proof,  under  Rem. 
Code  1915,  S  8626—82,  to  show  that  proposed 
increased  rate  was  reasonable;  It  being  im- 
material whether  evidence  was  introduced  by 
it  or  came  from  commissioner'a  experts  or  from 
K«ieral  knowledge  possessed  by  commlsslMis. 

4.  Gas  <8e»14{1)  —  Valuation  of  Publto 
UxiLxTT  Company's  Psopebtt— Rate— Evi- 
dence. 

Evidence  before  Public  Service  Commission 
on  a  gas  company's  application  to  it  for  Increas- 
ed rates,  the  basis  of  fixing  which  is  defined  by 
Bem.  Code  1915,  |  8026—92,  and  eommission's 
findings  that  proposed  rates  were  Jnst  and  rea- 
aonable,  held  to  sustain  its  order  putting  the 
proposed  rate  In  effect  with  some  modifications. 

Department  1. 

Appeal  from  Superior  Conrt,  ^urston 
County;  John  M.  Wilson,  Jn^e. 

Writ  of  review  by  the  State  of  Washing- 
fon,  on  relation  of  the  city  of  Seattle,  to  re- 
view an  order  of  the  Public  Service  Com- 
mission and  others,  putting  into  effect  a  new 
schedule  of  rates  for  the  Seattle  Lighting 
Company.  From  a  judgment  suatainlng  the 
action  of  the  Commission,  the  relator  ap- 
peals. Affirmed, 

Walter  F.  Meier  and  Thomas  J.  L.  Ken- 
nedy, both  of  Seattle,  for  f^pellant 
Cllse  &  Poe,  of  Seattle,  for  respondents. 


STATS      PUBLIC  SGRVICB  COMMISSION 
(i>o  p.) 

TOLMAN,  J.  The 


respoDdeot  Seattle 
Lighting  Companr  Is  a  public  service  corpo- 
ratUm,  engaged  la  the  mannfacture,  dlstrlbu- 
tUm,  and  sale  of  gas  In  the  dty  of  Seattle, 
under  a  franchise  granted  by  the  dty.  On 
September  18, 1917.  the  lighting  company  fil- 
ed wltti  the  state  PubUc  Service  Commis- 
sion a  schedule  of  rates,  known  as  tariff  Na 
2,  which  Included  a  ''ready  to  serve"  charge 
of  25  cents  per  month,  and  substantially 
increased  the  rates  for  gaa  over  the  rates 
which  had  theretofore  been  in  effect.  The 
commls^on  set  the  matter  for  hearing  on 
October  15,  1917,  and  so  advised  the  dty  of- 
fletals  by  letter.  On  October  9, 1917,  after  the 
time  Hot  the  hearing  had  been  so  fixed,  the  dty 
filed  a  ccHuplalnt  with  the  commission.  In 
wbldi  It  alleged  that  the  rates  contemplated 
by  the  proposed  tariff  No.  2  were  unjust,  un- 
reasonable^ discriminatory,  and  unlawful,  and 
prayed  that  such  proposed  tariff  be  sns- 
pended  for  90  days,  that  a  hearing  be  had, 
and  that  the  lighting  company  be  required 
to  sell  gas  at  the  theretofore  existing  rates. 
At  the  time  previously  fixed  fbr  the  hear- 
ing, the  dt7  appeared  by  one  of  the  ofllcers 
of  Its  legal  department,  and  objected  to  a 
bearing  being  then  had,  because  less  than 
10  days  had  elapsed  since  the  filing  ot  Its 
complaint,  and  no  notice  had  been  Issued 
thereon,  as  required  by  the  statute.  Bon. 
Code,  I  8626 — 80.  The  commission  there- 
upon continued  the  hearing  as  to  the  dty 
until  October  26tlL  following,  directed  no- 
tice to  be,  given,  and  proceeded  with  the 
bearing  as  to  the  lighting  company,  permit- 
ting the  dty's  l^al  repriesaitatiTe  to  re- 
main and  partidpate  la  the  proceedings. 
Witnesses  were  sworn  and  testiQed*  and 
thereafter  the  hearing  was  continued  to 
Odober  26th.  On  October  22d  the  c(Hnmls- 
sion,  on  Ite  own  motion,  entered  an  order 
further  continuing  the  hearing  until  Janu- 
ary 2,  1918)  and  providing  that  tariff  No.  2. 
should  become  effective  Odober  31,  1917. 
pending  sndi  hearing,  and  until  the  further 
order  of  the  commission.  The  hearing  of 
January  2d  was  adjourned  at  the  request  of 
the  dty  to  January  9,  1918.  The  l^htlng 
company  then  put  In  the  remainder  of  its 
evidence,  the  dty's  evidence  was  Introduc- 
ed, the  case  was  argued,  and  the  hearing 
closed.  Thereafter  the  commission  made  Its 
findings  of  fact  and  final  order,  putting  into 
effect  a  schedule  of  rates  differing  some- 
what from  tariff  No.  2,  excluding  the  "read.v 
to  serve"  charge,  and  making  such  changes 
that  It  is  now  contended  that  some  of  the 
rates  are  raised  above  those  contained  In 
tariff  No.  2,  while  others  are  lowered  by 
such  changes.  This  Is  now  referred  to  as 
tariff  No.  3.  The  city  sued  out  a  writ  of 
review  in  the  superior  court  for  Thurston 
county,  and  from  a  Judgment  of  that  court 
sustaining  tiie  action  of  the  commls^<Hi,  the 
dise  is  iHwight  here  oa  appeal.  Errors  are 
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asBlgDed  to  tbe  foUowliig  effect :  Ftnt,  that 
the  commission  was  without  Jurisdiction  to 
proceed  on  October  15,  1917,  because  10  days 
bad  not  elapsed  from  tbe  filing  of  the  city's 
complaint,  that  tbe  eTldence  tatoi  on  that 
day  was  a  nullity,  and  that  It  was  after- 
wards improperly  considered  by  tbe  com- 
mlssion;  second,  that  the  commission  arbi- 
trarily refused  to  place  the  burden  of  proof 
as  to  the  Justness  and  reasonableness  of  tbe 
proposed  Increase  of  rates  upon  tbe  lighting 
company;  third,  that  the  order  of  the  com- 
mission was  not  baaed  upon  competent 
proof;  fourth,  that  the  commission  was 
without  Jurisdiction  to  establish  rates  high- 
er than  those  proposed  in  tariff  No.  2;  fifth, 
that  having  put  tariff  Ma  2  into  effect  pend- 
ing the  bearing,  tbe  commission  la  without 
Jurisdiction  In  establishing  tariff  Ko.  3,  to 
permit  the  lighting  company  to  bill  back  or 
collect  from  customers  for  any  excess  of  tar- 
iff No.  3  over  tariff  Ko.  2. 

[1,  2]  As  to  the  first  point,  the  statute 
(Rem.  Code,  S  8626—80)  is  framed  for  tbe 
protection  of  tbe  one  against  wbom  tbe  com- 
plaint Is  filed,  and  no  objection  has  at  any 
time  been  raised  by  tbe  lighting  company. 
Tbe  city  was  not  required  to  litigate  tbe  is- 
sue raised  by  its  complaint  until  after  tbe 
expiration  of  10  days,  and  In  tbe  meantime 
was  permitted  to  attend  and  participate 
through  Its  legal  department.  Then  and  aft- 
erwards it  had  the  fuU^t  opportunity  to 
protect  Its  rights  and  present  Its  case. 
Should  we  concede  that  the  hearing  of  Oc- 
tober 15th  was  Irregular,  sUU  the  city  was 
not  prejudiced  thereby.  The  commission 
was  proceeding  upon  its  own  motion  for  the 
bearing  upon  the  proposed  tariff  No.  2,  filed 
by  tbe  lighting  company,  as  it  had  power 
to  do  under  section  8626 — 82,  and  other  sub- 
dlTlslotts  of  that  section,  and  we  cannot  hold 
that  iKT  the  filing  of  a  complaint  within  10 
days  prior  to  that  hearing  the  city  conld 
deprive  the  commission  of  power  to  pro- 
ceed with  the  hearing  already  ordered.  A 
very  different  questitm  would  be  presented 
had  the  commission  proceeded  to  make  Its 
final  order  on  October  15th,  while  tbe  city's 
complaint  was  still  pending  and  undeter- 
mined. The  most  that  the  city  was  entitled 
to  was  what  It  received,  namely,  tbe  protec- 
tion of  all  of  its  rights,  and  the  opportunity 
to  present  its  case  after  10  days'  notice. 

[3]  Appellant's  second  point  Is  based  upcm 
that  portion  of  section  8626 — 82,  Rem.  Code, 
which  provides: 

"At  any  hearing  involving  any  change  in  any 
schedule,  classification,  rale,  or  regulation,  the 
effect  of  which  is  to  increase  any  rate,  fare, 
charge,  rental  or  toll  theretofore  charged,  the 
burden  of  proof  to  show  that  the  cbonged  sched- 
ule, classification,  rule,  or  regulation,  or  tbe 
increased  or  proposed  increased  rate,  fare, 
charge  rental  or  toll,  Is  Just  and  reasonable 
shall  be  upon  the  public  service  compaDy." 


Tbe  Ugbting  company  Introduced  at  tbe 
hearing  all  of  the  testimony,  exhibits,  and 
tlie  opinion  and  findings  of  fact  received 
and  made  by  tbe  commission  at  previous 
hearings,  which  ^ad  never  been  reviewed 
and  which  stood  unchallenged  and  uncon- 
tested, and  showed  an  investment  by  tbe 
lighting  company  at  the  time  of  such  previ- 
ons  hearings  of  $9,285,642;  and  In  the  ab- 
sence of  fraud,  no  reason  appears  why  that 
finding  should  not  stand,  except  as  added  to 
or  modified  by  subsequent  changes  In  con- 
ditions. Many  detailed  reports  of  experts 
made  from  the  lighting  company's  books  and 
records  were  also  Introduced.  Every  wit- 
ness examined  with  reference  thereto  testi- 
fied to  additions  made  to  tbe  lighting  ccnn- 
pany's  pn^rtles  since  the  previous  bear- 
ings, and  we  think  that,  having  due  regard 
to  the  burden  of  proof  placed  on  tbe  light- 
ing company  by  the  statute  quoted,  tbe 
commission  was  fully  Justified  In  finding 
that  the  lighting  company's  Investment  had 
Increased,  and  tbat  it  was  entitled  to  earn 
a  return  based  upon  $10,194,259.74  Invested. 
And  this  too  if  tbe  testimony  of  the  com- 
mission's expert,  who  had  entered  the  mili- 
tary service  of  the  United  States  before  the 
city  had  an  opportunity  to  cross-examine 
him,  be  wholly  disr^arded.  The  commis- 
sion, in  the  making  and  approval  of  rates, 
must  be  guided  the  statute.  Rem.  Code, 
S  8626—26. 

"AU  diargea  made,  demanded  or  received  by 
any  gas  company,  electrical  company  or  water 
company  for  gas,  electrici^  or  water,  or  for  any 
service  rendered  or  to  be  rendered  in  connec- 
tion therewith,  shall  be  just,  lair,  reasonable 
and  sufficient." 

We  said  In  State  ex  rel.  N.  P.  R.  Go.  v. 
Pablic  Sorvlce  Commission,  96  WedL  376, 
163  Pac.  1143: 

"  *  *  *  We  think  the  commission  as  an 
administrative  and  regulative  body  has  pecul- 
iar powers.  *  *  *  It  is  not  bound,  as  is  a 
court,  to  acquire  its  information  concerning  all 
matters  Involved  in  the  proceeding  before  It 
wholly  and  entirely  from  the  evidence  of  wit- 
nesses or  other  evidence  produced  before  it,  but 
may  teke  into  consideration  the  results  of  its 
general  investigations,  general  information  upon 
a  given  subject  within  its  powers,  and  all  mat- 
ters which  affect  the  matter  and  concerning 
which  it  must  determine  the  &cts." 

Following  this  mle,  tbe  burden  of  proof 
which  Is  on  tbe  lighting  company  Is  met,  not 
alone  by  the  evidence  actually  Introduced  at 
the  hearing,  which  we  Qilnk  fn  th^  case 
was  suffldoit  (and  It  Is  tmmaterW  whether 
tbat  evidence  was  Introdnoed  by  It  w  came 
from  tbe  commleBlon's  experts  or  others 
who  examined  into  its  affairs),  but  also  by 
the  general  linowledge  on  tbe  snbject  pos- 
sessed by  tbe  commission,  as  a  result  of  its 
previous  experience  and  InvestlgatUm. 

[4]  Tbe  basis  for  rate  fixing  Is  defined  by 
tbe  statute  (Rem.- Code,  1  8826—92),  which 
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presnmftbl;  was  followed  bt.ttae  earlier  bearr 
lug,  and  appears  to  bave  been  followed  here, 
and  the  commission,  after  fixing  the  value  ot 
the  lighting  company's  property  A>r  rate- 
making  purposes,  fonnd: 

"Tbere  is  ao  ever^anging  relatijoiuhip  be- 
tween tibte  cost  of  Berrice  and  tt^e  rates  of  serv- 
ice.  Not  every  slight  change  In  this  reladw 
ship  calls  for  a  readjustm^t  In  the  rates. 
There,  however,  can  be  no  quration  in  the  minds 
of  our  fair  dtisenship  but  what  the  abnormal 
times  which  dow  confront  us  have  so  disturbed 
all  past  relationslups  that  there  must  be  radical 
readjustments  and  these,  in  the  great  majority 
of  cases,  mean  an  increase  in  rates,  which,  upon 
the  surface,  would  indicate  that  the  many  are 
being  taxed  for  the  benefit  of  the  few.  In  other 
words,  that  the  primary  purpose  is  to  fill  the 
coffers  of  the  corporations.  An  anal^is,  how- 
ever, in  practically  all  cases  of  increase  will 
show  that  scarcely  anything  remains  in  the 
treasury  of  the  corporation ;  that  the  money 
merely  reaches  that  place  to  immediately  go  out 
in  payment  of  increased  cost  of  material  and 
labor.   •   •  • 

"We  have  in  this  case  allowed  the  Seattle 
Lighting  Company  an  increase  in  rates  under 
which  it  may  be  able  to  earn  a  sum  equal  to 
increased  cost  of  material  and  labor.  We  have 
not  Intended  by  this  order  to  make  it  possible 
for  this  utility  to  return  to  Its  stockholders  or 
bondholders  one  cent  additional  to  what  they  re- 
ceived prior  to  war  times." 

All  must  realize  that  a  public  utility  must 
have  Buffident  rates  or  it  cannot  continue  to 
exist  And  the  commiseAon's  finding  that 
the  rates  as  fixed  by  It  wm  just,  fair,  rea- 
Bimable,  and  snffldent  must,  from  the  record 
before  us,  be  uiAeld. 

While  some  of  the  rates  provided  by  tar- 
iff Na  8  appear  to  be  higher  than  the  cor- 
responding rates  In  tariff  No.  2,  others  are 
lower,  and  we  cannot  say  that  as  a  whole 
tariff  Na  8  raises  the  rates  abare  those 
provided  in  tariff  No.  2,  There  Is  ^iparent- 
ly  an  adjustment  as  to  different  classes  of 
oonsumers,  and  it  may  well  be  that  tariff 
No.  3  will.  In  actual  operation,  produce  no 
more  revenue  than  tariff  Na  2.  Again,  the 
language  of  the  statute  requiring  the  rates 
to  be  "Just,  fair,  reasonable,  and  suffldent" 
covers  and'  authorizes  an  adjustment  be- 
tween different  classes  of  consumers.  In  or- 
der that  the  rates  may  be  Just  and  fair  to 
each  dass.  And  we  are  not  now  prepared  to 
say  that  the  statute  does  not  authorize  au 
increase  of  rates  by  the  commission  over 
those  asked  for,  if  It  Is  satisfied  by  the  evi- 
dmce  that  such  increase  Is  necessary  to  en- 
able a  public  utility  company  to  continue  to 
serve  the  public 

A  reading  ct  the  order  convinces  us  that 
it  Is  not  intended  to  and  does  not  authorize 
the  lighting  company  to  bill  back  or  collect 
from  consumers  any  possible  excess  which 
may  have  accrued  by  reason  of  tariff  No.  3 
being  substituted  ft>r  tariff  No.  2  as  of  the 


date  the  latter  was  made  ^ctlv&  On  the 
contrary,  the  order  does  provide  that  where 
the  lighting  company  has  collected  an  ex- 
cess under  tariff  No,  2,  such  excess  so  col- 
lected shall  be  credited  ot  paid  to  the  con- 
sumer. 

The  Judgment  appealed  from  Is  afibmed. 

OHADWICE,  0.  J.,  and  MITCHBLU 
MACKINTOSH,  and  MAIN,  JJ.,  concur. 


(US  Wub.  en> 

CRAMER  v.  CRAMER  et  ux.   (No.  14972.) 
(Supreme  Court  of  Washington.   May  12, 1919.) 

1.  Husband  and  Wifk  «=3335— AzjKNATioi<r 

— IrfSTBUcnow. 
In '  a  divorced  wife's  action  against  the 
parents  of  her  former  husband  for  alienation  of 
his  affections,  refusal  to  the  parents  of  their 
requested  instruction  that  parents  have  the 
right  in  a  moderate  and  careful  manner  to  ad- 
vise a  son  as  to  his  domestic  affairs,  and  that 
their  conduct  and  advice  are  presumed  to  be 
good,  etc.,  held  reversible  error. 

2.  Affeal  and  Ebbob  «=^930(1)  Chal- 
lenge TO  Stjfficienct  of  Evidence— Waiv- 
es of  Fabtt'b  Evidence. 

Defendant  appellants'  diallenge  to  the  suffi- 
ciency of  plaintiffs  evidence  carries  a  waiver  of 
defendants'  evidence. 

8.  Appeal  akb  Euob  «b»1002— Review  — 
QoESTiONS  Raised  Bt  CoNFLicnffo  Evz- 

DBNOE. 

Questions  raised  by  contradictions  in  tiie 
evidence  are  for  the  Jury,  not  for  the  appellote 
court 

4.  Husband  and  Wife  <@=9333(7)  —  Aliena- 
tion—Wealth  OP  Defendant  Parents. 
la  a  divorced  wife's  action  for  alienation 
against  the  parents  of  her  former  husband,  the 
jury  should  consider  testimony  concerning  the 
wealth  of  the  parents  only  as  affecting  the 
mind  of  the  husband  and  as  tending  to  influence 
him  in  his  action  toward  his  wife,  and  other- 
wise it  cannot  be  considered. 

6.  hubbahd  ahd  wxfb  ^=9^0— axjbnation 
—Defenses. 
That  plaintiff  had  abandoned  her  husbandr 
would  not  necessarily  preclude  her  recovery. 

6.  Appeal  and  Ebeob  $3^974(1)— Review— 

SUBUISSION  OF  INTEBROQATORIES. 

The  rulings  of  the  trial  court  as  to  the 
submission  of  requested  special  interrogatories 
are  not  to  be  reviewed  except  for  manifest  abuse 
of  its  discretion  in  the  premises. 

Department  1. 

Appeal  from  Superior  Court;  Spokane 
County;  Bruce  Blake,  Judge. 

Action  by  Blan<^  Cramer  against  WllUam 
Cramer  and  Rachel  Cramer,  husband  and 
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wife.  From  Judgment  for  plalntUF,  defoid- 
ftDts  appeal.  Berersed. 

J.  S.  MdDoDald,  of  Cbmey,  and  C  T.  Mc- 
Donald and  Del  Oary  Smltib.  boOi  of  Spo- 
kane, for  appellants. 

Crandell.  WlUiama,  &'  Crandell,  of  Bpo* 
kane,  for  respondent. 

MITCHEU^  3-  Bespondent  has  been  dl- 
Torced  at  the  suit  at  her  former  husband, 
Miles  Cramor.  on  the  ground  of  abandon- 
meut,  since  the  present  acticm'  was  commenc- 
ed by  ber  to  recover  damages  from  appel- 
lants for  alienating  the  affections  of  ber 
bnsband.  App^ants  are  husband  and  wife 
and  paroits  of  Miles  Cramer,  ^le  cause 
was  tried  by  the  court  and  a  Jury,  resulting 
in  a  verdict  and  Judgment  in  favor  of  re- 
^ndent,  txom  which  this  appeal  is  prose- 
cuted. 

A  number  of  errors  are  assigned  that  are 
grouped  into  Ave  points,  as  follows: 

[1]  (1)  The  refusal  of  the  court  to  give  a 
requested  instruction.  In  writing  appellants 
reqinested  an  instruction  to  tbe  effect  that 
parents  have  the  right  in  a  moderate,  in- 
telligent, and  careful  manner  to  advise  a 
son  as  to  his  domestic  affairs,  even  as  to  his 
living  with  bis  wlf^  and  that,  if  ^ven  in 
good  faith  and  frmn  worthy  motives,  the 
wife  may  not  complain  even  though  the  ad- 
vice contribute  in  some  d^ree  to  the  re- 
sult of  causing  a  s^ration.  Continuing, 
the  requested  Instruction  called  attention  to 
the  distinction  between  the  case  of  a  strang- 
er to  the  blood  and  that  of  parents  to  the 
effect  that  in  the  latter  conduct  and  advice 
are  presumed  to  be  good,  and  a  clear  case  of 
want  of  jastiflcatioD  must  be  shown  before 
parents  can  be  held  reapcmslble.  'The  court 
gave  the  first  part  of  the  requested  instruc- 
tion, but  refused  the  latter  portion.  Appel- 
lants at  that  time  took  an  exception  in  writ- 
ing to  the  refusal  to  give  the  requested  in< 
structlon,  and  this  court  held  In -the  case 
of  Radbum  v.  Fir  Tree  Lumt>er  Co.,  83 
Wash.  643,  145  Pac.  632.  that  the  last  sen- 
tence in  section  339,  Bern.  Code,  as  to  the 
manner  of  taking  exceptions  to  Instructions 
given,  is  equally  applicable  to  the  refusal  of 
the  court  to  give  requested  ipstmctlons. 
We  think  the  refusal  of  the  requested  In- 
struction was  reversible  error.  Atttaough 
disputed,  there  was  substantial  evidence  to 
show  appellants  had  in  various  ways  at- 
tempted to  counsel  and  advise  th^  son 
against  respondent's  relations  with  lilm,  In- 
cluding threats  to  him  of  disinheritance  and 
frequent  efforts  to  keep  him  at  their  home 
and  away  from  respondent. 

It  is  not  enough  to  advise  tbe  Jury  simply 
that  tbelr  belief  in  the  good  faith  of  tbe 
parents  Is  sufficient  to  warrant  a  verdict  In 
their  favor.  When  requested,  the  jury 
should  be  directed  how  to  proceed  In  de- 
termining their  good  fiitth  or  lack  of  It.  If 


there  Is  a  presumption  In  favor  of  good 
faith  carrying  Its  companion  of  a  burden 
Imposed  upon  him  who  assails  it,  and  there 
Is,  it  is  Important  the  Jury  should  be  so  in- 
structed. The  appellants  had  a  il^t  to  a 
direct  and  positive  Instruction  upon  this 
matter.  Tbe  reason  of  tbe  rule  of  good 
faltb  spoken  of  ezacU  the  presumption 
which  exists.  In  the  case  of  Stanley  v. 
Stanley,  27  Wash.  &7p,  68  Pac.  1S7,  this 
court  said: 

"TheTQ  is  a  wide  distinctioii  between  an  ac- 
tlon  by  husband  or  wife  against  the  parent  of 
elthw  and  one  against  some  stranger  who  in- 
vades the  domestic  drde  and  separates  hns- 
basd  and  wife." 

The  court  quotes  with  approval  from 
Tucker  v.  Tucker,  74  Miss.  93, 19  South.  9S5, 
82  L.  B.  A.  623,  as  follows : 

"In  every  suit  of  this  character,  the  prune  In- 
quiry is:  From  what  motive  did  tfa«  father 
act?  Was  it  malicions,  or  was  it  inspired  by 
a  proper  parental  regard  for  the  welfare  and 
happiness  of  his  child?  The  iDstinct  and  tbe 
coQBcience  unite  to  impoBe  upon  every  parent 
the  duty  of  watching  over,  caring  for.  and 
counseling  and  advising  the  child  at  every 
period  of  life,  before  marriage  and  after  oiar- 
riage,  whenever  the  necessities  d  the  child's 
situation  require  or  Justly  such  action  on  the 
parentis  port.  The  reciprocal  obligations  of 
parept  and  child  last  through  life,  and  tbe  duty 
of  discharging  these  divinely  implanted  olUiga- 
tirtns  is  not,  and  cannot  be,  destroyed  by  the 
child's  marriage.  •  ♦  •  The  quMtion  al- 
ways must  be:  Was  the  father  moved  by  malice, 
or  was  be  moved  by  proper  parental  motives 
for  tbe  welfare  and  happiness  of  his  child  7" 

1  Cooley  on  Torts  (3d  Ed.)  p.  468,  says: 

"A  dear  case  of  want  of  justification  may  be 
Justly  required  to  be  shown  before  they  should 
be  held  responsible." 

That  the  burdoi  of  proof  la  heavier  in 
this  kind  of  action  than  some  other  kinds  of 
civil  actions  see  Brison  v.  McKellop,  41  Okl. 
374, 138  Pac.  154;  Hossfeld  v.  Hoesfeld,  188 
Fed.  61,  110  C.  a  A.  13L 

The  Supreme  Court  of  Iowa,  In  the  case 
of  Bosenbark  v.  Busenbark,  ISO  Iowa,  T, 
129  N.  W.  332,  says: 

"The  law  is  tender  of  the  pamtal  relation- 
ship. The  parent  has  the  liberty  of  extreme 
solicitude  for  the  welfare  of  the  tdiild  even 
after  marriage,  and  may  advise  freely  and  fre- 
quently and  even  foolishly.  His  good  faith  will 
be  prraumed  until  tbe  contrary  is  made  to  ap- 
pear. Corrick  v,  Dunham,  147  Iowa,  320  [126 
N.  W.  ISO] ;  Heisler  v.  Heisler  (Iowa)  127  N. 
W.  823,  and  authorities  cited  therein." 

The  case  of  Cornelius  v.  Cornelius,  233 
Uo.  1,  135  S.  W.  65,  was  one  in  which  a 
woman  sued  her  father-iu-Iaw  for  tbe  alien- 
ation of  her  husband's  affections.  The  opin- 
ion sets  out  an  Instruction  requested  by  tbe 
defendant  including  the  subject  of  the  pre- 
sumption of  good  faith,  which  was  refused. 
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and  also  sets  oat  the  one  given  in  Its  stead 
which  omitted  all  reference  to  the  presump- 
tion of  good  faith,  concerning  which  the 
Supreme  Court  then  said: 

"If  defendant  was  entitled  to  the  presamp- 
tion  of  good  faitfa,  as  be  was,  its  existence 
ahould  not  have  been  left  to  be  felt  out  and  in- 
ferred b7  Way  of  implication  and  argument  by 
the  jury,  but  it  should  have  been  boldly  and 
plainly  declared."  Miller  v.  MlUer,  1S4  Iowa, 
344.  134  N.  W.  IOCS. 

[2,  a]  (2)  It  la  next  contended  there  was 
no  alienation  of  affections  shown.  This  Is  a 
challenge  to  the  sufficiency  of  the  evidence 
and  carries  a  waiver  of  appellants'  evidence. 
Ckintradlctlons  are  for  the  jury.  An  exam- 
ination of  the  evidence  satisfies  us  the  case 
was  one  for  the  Jury. 

[4]  (3)  Over  objections  re^ndent  was 
permitted  to  show  the  wealth  of  appellants. 
They  asked,  and  as  presented  by  them  the 
court:  refused  to  ^ve,  an  instruction  to  the 
jury  -  that  the  wealth  of  appellants  should 
not  be  taken  Into  conslderatloii  In  d^rmin- 
iug  the  amount  of  recovezr  if  the  verdict 
should  be  tor  respondent  But  the  Jury 
was  clearly,  positively,  and  properly  instruct- 
ed on  the  subject,  and  the  purpose  of  admit- 
ting the  testimony,  as  follows : 

"In  the  event  of  your  finding  the  isBaes  in 
this  ease  in  favor  of  the  plaintiff,  then  in  the 
matter  of  assentng  damages,  if  any,  which  you 
may  believe  from  the  evidence  the  plaintiff 
■natained,  you  should  not  take  into  consideration 
any  testimony  offered  and  received  showing  the 
amount  of  the  wealth  of  the  defendants.  Tes- 
timony concerning  the  wealth  of  the  defendants 
was  offered  and  received  only  as  affecting  the 
mind  of  Miles  Cramer  and  as  tending  to  in- 
fluence him  in  bis  action,  if  you  find  he  was  in- 
fluenced, toward  the  plaintiff,  and  for  no  other 
purpose,  and  beyond  considering  such  testimony 
for  that  purpose,  such  testimony  must  not  be 
considered  by  you." 

See  13  R.  0.  L.  p.  1479,  S  528;  Price  v. 
Price,  91  Iowa.  693.  60  N.  W.  202.  29  L.  R. 
A.  150,  51  Am.  St.  Rep.  360. 

[6]  (4)  Appellants  requested  and  the  court 
refused  an  instruction  for  the  determination 
if  respondent  bad  not  abandoned  her.  hus- 
band, and.  If  so,  that  she  would  not  be  en- 
titled to  recover  In  this  action.  The  refusal 
was  right.  If  It  was  true  that  respondent 
had  lately  declined  to  live  with  her  hus- 
band, It  would  not  necessarily  be  incoutsist- 
ent  with  the  fact  that  the  husband's  affec- 
tions bad  been  alienated  from  her  by  ap- 
pellants. To  the  extent  that  an  estrauge* 
ment  and  living  apart  of  respondent  from 
her  husband  were  shown,  so  far  as  its  influ- 
ence upon  the  case  was  concerned,  the  Jury 
was  properly  advised  in  other  general  in- 
structions given. 

[6]  (5)  Finally,  error  !s  predicated  upon 
the  refusal  of  the  court  to  submit  to  the 
jury  certain  special  luterr<^tories  proposed 


by  the  appellants.  This  was  a  matter  rest- 
ing in  the  discretion  of  the  court,  and  its 
ruling  thereon  will  not  be  reviewed  except 
for  manifest  abuse  of  aatSi  discretion,  which 
does  not  appear  In  this  instance.  Loy  v. 
Northern  Pa&  R.  Co.,  68  Wash.  33,  122 
Pac.  872;  Sudden  &  Christenson  v.  Morse, 
65  Wash.  372,  104  Pac.  645. 

As  appellants  were  not  allowed  an  In- 
struction upon  the  presumption  of  good 
faith,  they  were  cut  oCF  from  a  clear  legal 
right,  for  whldi  cause  the  Judgment  ts  re- 
versed. 


TOLMAN, 
J7..  concur. 


MACKINTOSH,    and  MAIN. 


CHADWICK,  C.  J.  I  am  of  the  opiuion 
that  there  was  no  showing  of  an  alienation 
of  the  affections  of  the  husband  of  tbe  re- 
spondent. On  the  contrary,  her  own  testi- 
mony would  be  sufflcient.  If  this  were  a  di- 
vorce case,  to  sustain  a  flndlng  of  willful 
abandonment  I  think  the  case  should  have 
been  reversed  and  dismissed,  but  being  over- 
ruled by  my  Assodatea,  I  concur  in  the  re- 
sult 

QM  Wa^  TO) 
BRACE  r.  PEDERSON.   (No.  14980.) 

(Supreme  Ciourt  of  Washingtra.   May  1,  1019.) 

1.  Appeal  and  Ebbob  «=»867(2)— Questions 
Rbviewablx— Appeal  pbou  Graht  op  Nkw 
Tbial. 

On  appeal  from  order  granting  new  trial 
beeaaie  evidence  was  Insnffident  to  justify  the 
verdict  the  Supreme  Court  wlU  not  review  tlie 
questions  whether  tbe  trial  court  erred  in  with- 
drawing from  the  consideration  of  the  jury  the 
fact  that  defendant's  contract  with  a  county 
to  build  a  drainage  ditch  and  dam  (which  ditch 
overflowed  and  destroyed  plaintiff's  crops)  had 
not  been  completed  within  the  time  limited,  and 
the  fact  that-  defendant's  ageqt  had  misrepre- 
sented the  time  of  completion. 

2.  Appeal  ahd  Ebbob  «=»867(2)— Rioht  to 
Uboe  Ebbobt-Appeal  fbou  Qbant  or  New 
Tbial. 

Where  there  was  verdict  for  plaintiff,  but 
tbe  court  granted  defendant  new  trial  for  insuf- 
ficiency of  the  evidence,  there  being  no  judg- 
ment against  defendant  be  cannot  claim  in  the 
Supreme  Court  on  plaintiff's  appeal  from  the 
order  granting  new  trial  that  tbe  trial  <»nrt  err- 
ed in  refusing  to  grant  his  motions  for  nonsuit 
and  for  judgment  notwithstanding  the  verdict 

3.  New  Thial  ^=70— Discbetion  of  Codbt— 
Inbuffioienct  of  the  Evidence. 

In  an  action  for  injury  to  the  lands  of  plain- 
tiff and  his  assignors  from  overflowing  of  a 
drainage  ditch  under  construction  by  defendant 
for  a  county,  order  of  the  trial  court  setting 
aside  verdict  for  plaintiff  for  over  $4,000,  as 
unsupported  by  evidence,  wfaich  was  largely  a 
matter  of  opinion,  hdd  not  an  abuse  of  discre- 
tion. 
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Ai^»eal  from  Superior  Court,  Walla  Walla 
CoDBtr;  Edward  a  Mills,  Jnige. 

Action  by  J.  E.  Brace  agalnat  Hans  Peda<> 
son.  miere  was  Judgment  for  plaintiff,  and 
from  an  oriev  granUng  dtfttdant's  motl<m 
for  new  trial,  plaintiff  appeals.  Afflrmed. 

.Chaa.  W.  Johnson,  of  Pasco,  for  appellant. 
John  C.  Hurspool,  of  Walla  Walla,  and  V. 
O.  I^lehostnif  of  Sunnyslde.  for  respondent 

PTLLERTON,  J.  The  respondent,  Peder- 
son,  entered  Into  a  contract  with  Walla  Wal- 
la county  to  construct  a  drainage  ditch  In 
what  Is  known  as  drainage  Improvement  dis- 
trict No.  2  of  that  coimty.  The  contract  call- 
ed for  the  completion  of  the  ditch  by  July 
20,  1915.  The  record  does  not  disclose  when 
the  ditch  was  actually  completed,  although  It 
does  appear  that  It  was  not  completed 
within  the  time  fixed  in  the  contract,  nor  for 
more  than  a  year  thereafter.  The  respondent 
placed  one  Campbell  In  charge  of  the  work. 
The  appellant  and  certain  others  whose 
claims  were  later  assigned  to  hira  owned 
lands  adjacent  to  the  ditch  and  subject  to 
drainage  thereby.  The  land  la  situated  In  an 
Irrigated  section,  and  the  waters  the  ditch 
was  intended  to  drain  were  the  waste  waters 
accumulating  during  the  Irrigating  season; 
the  greatest  accumulation  of  the  year  proba- 
bly being  In  the  months  of  June  and  July. 
Some  time  In  March,  1916,  before  the  crop- 
ping season,  and  while  work  was  in  progress 
on  the  ditch,  the  appellant  and  certain  of  his 
assignors  approached  Campbell  and  Inquired 
of  him  when  the  ditch  would  be  completed 
and  whether  It  would  be  safe  for  them  to  pre- 
pare and  seed  their  lands  to  crops  for  the 
coming  crop  season.  Campbell  assured  them 
that  he  would  be  through  with  the  work  on 
the  ditch  in  about  three  weeks  from  that 
time,  in  ample  time  for  the  ditch  to  take  care 
of  the  drainage  waters  of  the  irrigating  sea- 
son. The  excavation  work  on  the  ditch  was 
then  practically  completed,  although  It  was 
not  down  to  grade  in  all  places,  and  at  one 
place,  below  the  lands  of  the  appellant  and 
bis  aas^iors,  was  a  ledge  of  rock  which  re- 
mained to  be  removed.  The  appellant  and  his 
assignors,  relying  on  the  lepreseutatioas 
made  by  Campbell,  prepared  and  seeded  their 
lands  to  crop  Id  the  proper  Reason  during  the 
spring  of  1916.  The  ditch,  however,  was  not 
coitipieted  within  the  time  fixed  by  Campbell 
nor  for  a  considerable  time  thereafter.  In 
the  m(Hitti  of  June  Campbell  caused  a  dam  to 
be  placed  across  the  ditch  to  hold  Uie  waters 
back  Willie  the  ledge  of  rock  was  being  re- 
moved. The  ditdi  did  not  take  care  of  the 
surplus  waters  as  was  expected,  and  the 
crops  planted  on  the  lands  were  destroyed 
thereby,  before  their  maturity. 

This  action  was  Instituted  to  reoorer  the 
value  of  the  crops  destroyed.  In  hiscomidaint 
ihe  appellant  seta  up  the  facts  hereinb^ore 


outlined,  averring  that  the  dam  placed  In  the 
ditch  by  Campbell  caused  the  water  therein 
to  back  up  and  overflow  the  lands  of  himself 
and  bis  assignors,  that  the  dam  was  n^li- 
gently  placed  therein  by  Campbell,  and  negli- 
gently and  carelessly  maintained  therein, 
without  regard  to  the  growing  crops,  and 
that  as  the  result  thereof  the  crops  were 
destroyed,  to  the  damage  of  the  appellant 
and  his  assignors,  without  fault  on  their  part. 

The  appellant  at  the  trial,  which  was  had 
to  a  jury,  based  his  right  of  recovery  in  part 
upon  the  fact  that  the  ditch  was  not  complet- 
ed within  the  time  limited  by  the  contract 
with  the  county,  and  in  part  upon  the  repre- 
sentations of  the  respondent's  agent  that  the 
ditch  would  be  completed  In  the  year  1916,  in 
time  to  take  care  of  the  waste  waters  of  tliat 
season.  The  court  however,  withdrew  these 
questions  from  the  consideration  of  the  Jury, 
submitting  to  them  only  the  question  wheth- 
er the  destruction  of  the  crops  was  ttop  re- 
sult of  a  careless  and  negligent  maintenance 
of  the  dam  mentioned.  The  amount  claimed 
as  damages  was  $6,92S.  The  Jury  returned 
a  verdict  for  the  appellant  in  the  sum  of 
H,744.  After  the  return  of  the  verdict  the 
respondent  moved  for  a  new  trial,  basing  his 
motion  upon  all  of  the  statutory  grounds. , 
The  trial  court  granted  the  motion,  redting 
in  his  order  that  It  was  granted  "upon  the 
ground  and  for  the  reason  that  the  evidaee 
Is  wholly  Insuffldait  to  Justify  the  verdict" 
The  appeal  Is  from  this  order. 

[i]  The  appellant  urges  in  this  court  that 
the  trial  court  erred  In  Its  rulings  wherein  It 
withdrew  from  the  consideration  of  the  Jury 
the  fact  that  the  contract  had  not  been  com- 
pleted within  the  time  limited  therein  and 
the  fact  that  the  respondent's  agent  had  mis- 
represented the  time  when  the  ditch  would 
actually  be  completed,  ni^ng  that  they  will 
become  Important  should  this  court  sustain 
the  order  of  the  trial  court,  and  a  new  trial 
be  thus  necessitated.  But  we  cannot  con- 
clude that  these  questions  are  before  us  for 
review  on  the  present  appeal.  In  a  case 
where  the  trial  court  ex<duded  evidence  of- 
fered by  tibe  party  against  whom  the  verdict 
was  returned  and  granted  a  new  trial  solely 
for  that  reason  on  the  motion  of  the  party,  it 
may  be  that  on  the  appeal  of  the  other  party 
the  appellate  court  will  inquire  Into  the  ad- 
missibility of  such  evidence,  but  this  would 
be  because  the  enpr  was  directly  inv(^v^  In 
and  affected  by  the  order  from  which  the  ap- 
peal wtks  taken,  not  because  a  party  appeal- 
ing Is  mtitled  to  bare  every  claimed  error 
fXKTurrlng  at  the  trial  reviewed.  The  rule  Is 
that  amiellate  courts  will  review  those  ques* 
tlons  (Hily  which  are  essential  to  a  determina- 
tion of  the  case,  not  those  a  dedsimi  of  which 
can  be  no  more  than  advisory,  in  no  way  be- 
coming a  part  of  the  law  of  the  case.  Mani- 
festly the  questions  here  suggested,  however 
determined,  cannot  Affect  the  merits  of  the 
order  here  appealed  from.   The  court  must 
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atfll  Inquire  wbetber  there  was  error  In  tbe 
particular  ruling,  considering  it  as  based  up- 
on the  evidence  permitted  to  go  to  the  jury. 

[2]  So  with  the  claim  of  error  asserted  by 
the  respondent.  He  cl^ilms  that  the  court 
6rred  In  refusing  to  grant  his  motions  for 
nonsuit  and  for  judgment  notwlthstaudlng 
the  verdict  But  the  respondent  is  not  yet 
legally  aggrieved  by  any  order  of  the  court 
lliere  is  no  Judgment  against  him.  He 
stands  In  the  position  of  one  against  whom 
4n  a<^iott  is  pending  awaiting  trial,  and  dear- 
ly has  no  cause  of  complaint  cognizable  in 
this  court 

[3]  On  the  merits  o'f  'the  question  actually 
before  us  we  find  no  error.  The  evidence,  to 
our  minds,  disclosed  a  grave  doubt  whether 
the  backwater  from  the  drain  caused  the  In- 
jury to  the  crops,  or  whether  the  injury  was 
not  the  result  of  the  generally  Incomplete 
rondition  of  the  ditch.  Again,  the  evidence 
regarding  the  damages  suffered  was  meager, 
to  say  the  least.  It  consisted  of  but  little 
more  than  the  estimates  of  the  interested 
parties.  While  this  mtiy  have  been  compe- 
tent evidence  of  damage  under  the  rule  an- 
nounced by  this  court  In  the  case  of  Hutchln- 
son  T.  Mt  Vernon  Water  &  Power  Co.,  49 
Wash.  469,  95  Pac.  1023,  the  evidence  was 
largely  so  far  a  matter  of  opinion  as  to  war- 
rant the  trial  court  In  concluding  that  the  re- 
covery was  too  large.  On  the  record  as  a 
whole,  therefore,  we  can  And  no  abuse  of  dis- 
cretion In  the  order  of  the  trial  court  and 
the  order  will  stand  uDnned. 

CfHADwioK.  G.  J.,  and  PABKBB, 
MOUDT,  and  HOLCOMB,  JJ«  concar. 
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TOMANOVIOH  y.  CASEY  et  aL  (No.  1B118.) 
(Supreme  Court  of  Washington.    May  9,  1919.) 

1.  GCABANTY  «»16(3)  —  PBOMIBSOBY  NOTE  — 

Guaranty  Subsequent  to  DxaouTxoir  or 

Note. 

A  guaranty  contract  is  not  void  from  the 
mere  fact. that  its  execntlon  waa  mttNKQoent  to 
that  of  the  note  guaranteed^  and  it  is  enough  if 
the  guaranty  is  actually  made  before  the  note 
takes  effect  as  a  contract  and  the  guaranty  is  a 
part  of  the  consideration  for  its  taking  effect 

2.  OuABANTT  «=»16<S)-"N(m— Tnts  or  Tak- 
rao  Bffbct.  ■ 

Where  plaintiS  seeking  coUectitm  of  a  note 
was  given  a  check  and  a  new  note  in  payment 
and-^  not  know  that  the  new  note  was  other 
than:  a  check  until  its  presentation  at  the  bank 
ythtt^  he  repudiated  the  transaction,  but  later 
accepted  it  upon  defendant's  guaranty,  there 
was  no  meeting  of  minds  regarding  the  new 
note  until  the  time  of  the  contract  of  guaranty, 
and  the  note  did  not  take  effect  until  such  Jtine. 


S.  Appeal  and  Bbbob  «=»684(3)— Review— 
ObDEB  DXBiaSSINO  OABinSHUENT— iRSum* 
OIERT  BBOOBD. 

Where  error  is  assigned  upon  proceedings 
ft>r  diichafga  of  writ  of  garnishment  and  the 
record  BMuely  shows  that  a  motion  to  dismiss  a 
garnishment  was  argued,  submitted,  and  denied, 
there  is  an  insufficient  diowiog  for  &  review,  if 
the  order  be  otherwise  reviewable. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Walter  M.  French,  Judge. 

Action  ]u  Jovo  lomanovlfA  against  J.  T. 
Cawy  and  others.  Judgment  for  plaintiff, 
and  Qua  named  defendant  appeals.  Judgment 
affirmed. 

W.  G.  McLaren  and  O.  J.  Smith,  both  of 
Seattle,  for  appellant 

Stanley  J.  Fadden,  of  Seattle^  for  respon'* 
ent 

PER  CURIAM.  The  respondent  sued  the 
appellant  to  recov^  against  him  as  guaran- 
tor of  a  promissory  note,  ^e  appellant 
defended  on  £he  ground  of  want  of  considera- 
tion for  the  guaranty.  The  history  of  the 
case  disclosed  that  the  respondent  Is  a 
foreigner,  nnahle  to  read  or  speak  the  English 
language.  The  appellant  is  an  attorney,  prac* 
tldng  his  profession  at  Seattle,  Wash.  Some 
time  prior  to  the  occurrence  which  gave,  rise 
to  the  controversy, '  the  ax^tellant  had  con- 
ducted snocessfully  and  satisfactorily  to  the 
reepondMit  certain  litigation  in  which  the 
respondent  was  a  i>arty;  his  conduct  being 
such  as  to  give  the  respondent  great  cou- 
fldence  In  his  honesty  and  reilablUty.  Short- 
ly after  the  conclusion  of  the  litigation,  the 
defendant  Buyer  and  one  A.  P.  Casey,  the 
appellant's  brother,  sought  to  borrow  ot  the 
respondent  the  sum  of  $500.  The  respondent 
consented  to  malte  the  loan,  so  he  testitflea 
If  It  should  meet  with  the  approval  of  the 
appelant,  while  the  app^ant  testtfles  that 
the  loan  was  made  prior  to  the  time  he  was 
consulted  and  that  all  he  was  asked  to  pass 
upon  was  the  legal  sufficiency  of  the  note 
given  to  evidence  the  loan.  But  whatever 
the  fact  with  regard  to  this  may  be,  It  Is  clear 
from  the  evidence  that  the  respondent  did 
not  turn  ov&c  the  money  to  the  borrowers 
until  after  he  had  consulted  the  appellant 
since  the  appellant  himself  testifies  that  the 
respondent  Ibrought  the  money  to  tils  office 
and  turned  It  over  after  he  had  given  his 
opinion  concerning  the  note.  The  note  wa» 
drawn  payable  60  days  after  date  and  bore 
interest  at  the  rate  of  10  per  cent  per  annum. 
At  tjie  dne  period  of  the  note  the  respondent 
brought  tlie  note  to  the  aiq;>eUant*8  office  for 
payment.  As  to  what  occurred  at  this  meet- 
ing the  parties  are  again  at  variance  in 
their  testimony,  the  respondent  testifying 
that  the  appellant  told  lilm  that  bis  brother 
was  unable  to  pay  the  note  at  that  time 
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and  wished  a  SO-day  extension,  which  he 
granted.  The  appellant  says  that  the  re- 
spondent had  arranged  for  an  extension  with 
Buyer,  one  of  the  makers  of  the  note,  and 
that  his  part  In  the  transaction  was  to  change 
ttie  note  from  one  payable  In  60  days  to  a 
note  payable  in  90  days.  At  the  end  of  this 
period  the  respondent  again  brongbt  the  note 
to  the  appellant  Here  again  the  ertdence 
IB  at  variance  as  to  what  occurred.  The 
result  of  the  conference  was,  however,  that 
the  appellant  gave  the  respondent  a  check 
for  $30  and  a  new  note  signed  by  Buyer 
alone  for  the  face  of  the  old  one,  retaining 
the  old  note  In  bis  possessitm.  The  respond- 
ent testlflee  that  he  thought  the  note  was  a 
check  for  Its  payment  and  did  not  discover 
the  mistake  until  he  took  it  to  the  bank 
on  which  the  f30  dieck  was  drawn,  where 
be  learned  Its  true  import  On  the  advice 
of  the  bank  officers  he  took  the  note  to  an- 
other attorney,  who  In  turn  took  the  matter 
op  with  the  appellant  After  some  n^otla- 
tlon  the  a];H>eUaut  offered  to  guarantee  the 
payment  of  the  note.  This  was  satisfactory 
to  the  reepondent  who  then  procured  the 
note  from  the  attorney  and  brought  it  to  the 
appellant,  who  tudoraed  on  It  the  following: 

"I  laarantes  that  the  wlUiin  note  will  b« 
paid  within  six  months. 

"John  T.  Casey." 

The  guaranty  was  made  some  five  days 
after  the  execntlon  «C'tlie  note  by  Buyer, 
and  It  la  on  ttds  fact  that  ttie  appelant 
based  tafs  elalm  of  want  consideration. 
The  trial  court  denied  the  claim  and  entered 
judgmnt  against  Uie  appellant 

[1,t]  Undoubtedly,  as  thB  appellant  ccmi- 
tends,  It  la  the  rule  of  law  that  it  la  essen- 
tial to  a  valid  contract  of  goaranty  tbat  there 
be  a  snffldent  legal  *confltderaUon ;  that  If 
there  la  wt  to  be  fonnd  In  tbe  omtnct 
^tber  a  bmeflt  to  tbe  principal  iOitm  or  to 
the  guarantor  on  tbe  one  band,  or  some 
detriment  to  the- guarantee  on  tbe  other,  the 
contract  wHI  tall  for  want  of  consideration; 
and  that  tbe  mere  naked'  promise  to  pay 
tbe  existing  debt  of  anottter,  wltbout  any 
owslderatlon.  Is  nudum  pactum  and  void. 
But  we  cannot  agree  witb  bla  furtber  con- 
tentlon  tbat  Oiere  was  bere  no  consideration 
for  his  contract  of  gturanty.  wllbln  tbe  terms 
of  tbe  rule  of  law  as  stated.  A  contract  of 
guaranty  la  not  void  from  tbe  mere  fact  tbat 
the  execution  of  tbe  note  and  tbe  cmtract 
are  not  contemporaneoos.  It  Is  enough,  no 
matter  what  time  may  Intervme  betweu 
these  transactions.  If  tbe  guaranty  la  actu- 
ally made  before  tbe  note  takes  ^ect  as  a 
contract  and  tbe  guaranty  la  a  part  of  tbe 
eonidderatlim  for  Ite  talcing  ^r«ct  Sudi, 
we  are  dear,  was  Oie  situation  In  tbis  In- 
stance. Whatever  may  have  been  tbB  appd- 
lanfs  understanding  of  tbe  transaction,  It 
is  plain  that  tbe  respondent  when  be  sur- 
r«idered  tbe  due  note  and  ace^ited  tbe  note 
In  suit  and  took  it  from  tbe  appellant's 
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office,  did  not  understand  Its  purport  and  ef- 
fect This  is  evidenced  by  the  fsct  that  be 
r^udlated  the  transaction  when  Its  true  na- 
ture was  made  plain  to  him,  and  by  tbe  fact 
that  he  refused  to  recognize  it  as  a  settle- 
ment of  the  existing  obligation  until  after 
the  appellant  had  guaranteed  its  payment. 
There  was  therefore  no  meeting  of  minds 
with  regard  to  the  new  note  until  the  time 
of  the  contract  of.  gnaranty,  and  the  note 
did  not  take  effect  as  a  contract  until  that 
time.  Within  this  view  of  tbe  facts  there 
was  plainly  a  consideration  for  tbe  contract 
of  guaranty;  there  was  a  benefit  to  one  of 
the  principal  debtors  In  that  his  obligation  to 
pay  was  postponed,  and  a  benefit  to  the  other 
In  that  he  Was  relieved  entirely  from  the 
obligation ;  there  was  also  a  detriment  to  the 
creditor  in  that  he  postponed  tbe  due  note  of 
tbe  obligation  and  consented  to  tbe  rdeaae  of 
one  of  his  debtors. 

A  contenttott  is  made  that  all  of  tbe  pay- 
ments made  upon  the  note  were  not  credited 
in  the  Judgment  entered  by  tbe  trial  court. 
The  appellant  claims  there  was  f60  paid 
which  was  not  so  credited.  We  find  the 
evidence  on  this  point  very  confusing.  It 
is  probable  that  a  sum  was  paid  at  the  time 
of  the  extension  of  the  original  note,  and 
¥30  was  paid  at  the  time  of  the  renewal. 
The  latter  sum  would  overpay  the  accumu- 
lated Interest  due  at  the  time  of  the  t^:niewal ; 
but  tbe  interest  rate  was  reduced  at  the  time 
of  tbe  roiewal  from  10  to  8  per  cent,  and  the 
attorney's  fee  agreed  to  be  paid  in  case  of 
a  suit  or  action  on  the  note  was  changed 
from  a  reasonable  sum  to  a  fixed  sum  of 
t«i  dollars,  and  it  could  be  tbat  tbe  over- 
payments of  Interest  were  to  accommodate 
these  changes.  But  however  this  may  be, 
tbe  feet  remains  that  the  sums  claimed  to 
have  been  paid  were  paid  in  part  prior  to 
the  execution  of  tbe  renewal  note  and  in  part 
at  that  time,  that  tbe  appellant  bad  charge  of 
tbe  negotiations  leading  up  to  the  renewal 
and  knew  tb«i  of  tbe  payments,  and  that  he 
did  not  either  deduct  the  overpayments  from 
tbe  face  of  the  note  nor  credit  tbe  amoonts 
on  the  back  thereof.  Under  these  drcum- 
stances,  we  think  tbe  trial  court  was  Jostifled 
in  concluding  tbat  there  were  no  paymento 
on  the  note  In  suit,  and  we  aball  nM  dis- 
turb Ito  Judgment 

[3]  The  appellant  atetes  In  bis  brief  that 
after  the  appeal  was  perfected  and  a  super- 
sedeas bond  was  filed  and  approved,  be 
moved  to  discharge  a  writ  of  garnishment 
wbldi  bad  been  sued  out  at  tbe  time  of  tbe 
commencemoit  ot  tbe  action,  which  motion 
the  trial  court  refused  to  grant  Error  la 
aaslgned  on  tbla  ruling,  but  we  are  unable 
to  find  anyOlng  In  tbe  record  shewing  tbeee 
proceedings,  save  a  copy  of  a  Journal  entry 
red  ting  tbat— 

"Defendant  Casey's  motion  to  dismisi  garaiib- 
roeot  is  retnmed  from  Department  2.  argued 
by  counsel  and  submitted,  and  motion  denied." 
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If  tlie  roUng  of  the  court  on  the  matter 
Is  reviewable  In  this  conrt  tinder  any  con- 
dition of  the  record:— a  question  we  do  not 
decide— It  is  manifest  ttiat  it  cannot  be 
reviewed  on  the  showing  made: 

The  Judgment  is  affirmed. 


aoC  Wash.  S2G) 

ZITTEX  et  aL  t.  AfBTEK  et  aL   (No.  15276.) 

(Supreme  Court  of  Washioxtou.   H«j  1^  1S19.) 

Appeal  and  Ebbob  «ss>422— Notice  or  Ap- 
peal—AHEnDHEKT—SuPEBBBDEAB  BONB. 
Where  a  part;  cleimlns  a  separable  inter- 
est under  a  judgment  filed  notice  of  appeal  from 
the  entire  judgment  by  aQ  of  the  ansuccriesful 
parties,  on  motion  under  Rem.  Code  1916,  1 
1730—9,  to  require  appellant  to  execate  a  sn- 
persedeas  bond  in  the  ctatutoiy  amount  jn  dou- 
ble tbe  amount  of  the  money  judgments  against 
all  the  unsuccessful  parties,  as  required  by  sec* 
ttoD  1722,  the  appellant  will  be  permitted  to 
amend  his  notice  of  appeal  to  specify  with  cer- 
tainty that  sod)  appeal  is  taken  by  him  alone 
from  a  part  of  a  judgment  In  which  he  claims  a 
aeparable  interest. 

Department  2. 

Appeal  from  Supertmr  Oonrt,  Grant  Oonnty ; 
Sam  B.  HIU,  Judge. 

Actions  by  Jacob  Zittel  and  Benry  V,  Hols- 
Kamp  against  Edward  F.  Meyer  and  others, 
by*  Jacob  ZitUA  against  Bdmrd  V.  H^er 
and  ottaen,  and  by  James  P.  Ball  against 
Jac(d>  Zittel  and  others,  and  by  James  P. 
BaU  tigaiuBt  Hrary  P.  Holzkamp  and  others. 
From  adverse  judgments  James  P.  Ball  and 
Edward  F.  Meyer  and  others  aM>eal.  On 
motltm  to  require  appellants  to  a  super- 
sedeas bond  In  the  amount  provided  by  stat<- 
ute.  Appellants  pnmitted  ^ther  C6  t!»cnte 
a  sDpersedefts  bond  or  to  amend  a  notice  of 
appeal. 

J.  P.  Bi^U  and  W.  T.  a  Ban,  both  of  Seattle, 
for  appellants. 

Jones^  Riddell  &  BraAett,  of  Seattle,  for 
re^udtttts. 

HOXiCOMB,  J.  The  presmt  Utlgation  is  a 
crasoUdatlon  for  the  purposes  of  trial  of 
four  cases,  two  of  which  were  brought  by 
appellant  Ball  to  foreclose  mortgages  as- 
signed to  blm  by  certain  alleged  transfers 
In  the  course  of  transactions  had  between 
BaU  and  wife  and  their  coappellants  Meyer 
and  wife  and  certain  third  persons ;  the  other 
two  actions  were  for  tbe  recovery  of  moneys 
from  Meyer  and  wife,  and  also  against  BaU 
and  wife  to  enjoin  the  transference  of  the 
real  estate  Involved  and-  the  negotiation  of 
cwtaln  pnnnlssoiy  notes  given  by  certain 
third  persons  during  the  course  of  certain 
alleged  fraudulent  transactions,  and  to  secure 
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reconveyance  of  the  real  estate  Involved  by 
Ball  and  wife.  Ball  cialms  to  have  a  sep- 
arable interest  In  the  property  apart  from 
Meyer,  bis  coappellant  Upon  the  trial  of 
the  consolidated  causes  the  trial  court  found 
in  favor  of  the  respondents ;  that  their  com- 
plaint was  sustained  by  the  evidence,  and 
rendered  judgment  In  their  favor  In  one 
cause  In  the  sum  of  $2,100  against  Meyer 
and  wife,  and  In  another  cause  in  tbe  snm  of 
$190  against  Meyer  and  wife;  and  in  the 
foreclosure  proceedings  by  Ball  and  wife 
denying  foreclosure  of  tbe  alleged  mortgages, 
and  enjoining  Ball  and  wife  from  negotlatlDg 
the  iwomissory  notes  and  deeredng  reconvey- 
ance by  BaU  and  vHfe  to  the  respondents  of 
certain  parcels  of  the  land  in  question.  Upon 
the  Judgment  being  entered  in  tbe  trial  court, 
within  tbe  time  for  appeal,  Ball,  as  attorney 
for  the  defendants.  Including  liimself  and 
wife,  served  and  filed  notice  of  appeal  In  the 
following  language: 

'That  the  defoidants  In  the  above-entitled  ac- 
tion hereby  appeal  to  the  Supreme  Court  6t  the 
state  of  Washington  from  the  judgment  therein 
entered  in  tbe  said  sapoilor  court  on  tbe  l&th 
day  of  November,  1918,  in  favor  of  plalDtiffs  in 
said  octiMi  and  against  said  defendants;  and 
from  the  whole  thereof." 

On  November  12,  1918,  defendant  Ball, 
having  Intimated  to  the  trial  court  that  he 
desired  to  appeal  from  tbat  part  of  the  decree 
in  which  be  claimed  a  separable  interest, 
aslied  the  court  to  make  an  order  fixing  tbe 
amount  of  the  supersedeas'  bond  wtiich  would 
be  required  of  him  in  appealing  from-  tbe 
portion  of  the  Judgment  affecting  himself  and 
wife  as  parties,  and  the  court  thereupon 
made  such  order,  the  mateHal  parts  of  which 
are  as  follows  : 

"Ordered  that  the  amount  necessary  to  su- 
persede the  judgment  is  tbe  above-entitled  cause 
on  appeal  to  tbe  Supreme  Court,  exclusive  of  the 
money  judgment  and  the  jadgineats  for  costs, 
be  and  the  same  Is  hereby  fixed  In  the  sum  of 
one  dollar,  but  this  order  shall  not  be  construed 
as  fixing  the  amount  of  the  supersedeas  bond 
for  money  judgment  and  judgment  for  costs, 
but  the  amount  necessary  to  supersede  those 
portions  of  tbe  decree  shall  be  the  amount  re- 
quired by  the  provirions  of  statute." 

BesponAents  eorrectly  assert  that  this  Is 
in  form  an  appeal  from  the  entire- Judgment 
by  «n  of  the  unsuccessful  parties,  but  wU^ 
a  bond  which  does  not  conform  to  the  amount 
fixed  by  statute  and  which  Is  executed  by 
only  a  portion  of  the  appellants.  They  have 
therefore  moved  the  court,  under  section 
1730—9,  Rem.  Code,  that  the  appeUants  t>e 
required  to  file  a  supersedeas  Ixmd  In  the 
amount  provided  by  statute  within  a  reason- 
able time  to  be  fixed  by  the  court,  with  alter- 
native relief  of  dismissal  of  the  appeal,  etc. 

It  Is  argued  by  respwdents  that  under 
the  rule  of  this  court,  which  holds  that  a  bcmd 
on  appeal  filed  by  one  of  the  appellants  will 
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Inure  to  tbe  benefit  of  all  of  them,  heuc^  pre- 
serrlng  tbe  appeal  of  all,  dtlng  Spokane,  etc^ 
Lumber  Co.  v.  Loy,  21  Wash.  501,  68  Pat 
672.  60  Pac.  1119,  Gerlach  v.  Spokane,  68 
Wash.  589,  124  Pac.  121,  Thomas  v.  Lee,  74 
Wash.  286, 133  Pac.  446,  134  Pac.  510,  Jacoby 
V.  HoUada,  78  Wash.  89,  138  Pac.  558,  and 
others,  the  defendant  Meyer,  subject  to  a 
money  Judgment  In  a  considerable  amount, 
has  had  the  beneQt  of  a  bond  which  is  ri- 
diculously below  the  amount  of  such  money 
judgment  against  him. 

Section  1730—0,  Bern.  Code,  reads  as 
follows : 

"When  a  notice  of  appeal  to  the  Supremo 
Court  shall  have  been  served  and  filed  in  due 
time  aod  an  appeal  bond  shall  have  been  given 
within  tbe  time  required  by  law,  no  appeal  shall 
be  dismissed  because  of  any  detect  bi  tbe  ap- 
peal bond,  nor  because  an  appeal  bond  which  is 
siven  both  as  a  cost  bond  and  as  a  bond  on  su- 
persedeas shall  be  Insufficient  by  reason  of  tbe 
amount,  but  the  appellant  shall  in  all  cases  be 
allowed  to  give  a  new  bond  within  such  time 
and  upon  such  terms  as  the  court  may  order." 

In  the  case  of  Jacoby  t.  Hollada,  supra, 
tlie  court  found  that  case  to  be  within  the 
rule  vt  Oerladi  v.  Spokane,  etc,  snpra,  for 
tbe  reuon  that— 

**nie  condition  of  the  bond  shows  that  it  was 
executed  on  behalf  of  both  defendants.  The  no- 
tice of  appeal  was  given  for  both  defendants." 

The  bond  given  by  James  P.  Ball  and  bis 
wife  In  this  caae  fa  eondltloned  as  foUowa: 

"Now,  therefore,  if  tbe  said  prlndiials  James 
P.  Ball  and  Laura  L.  Ball,  his  wife,  shall  pay 
to  Jacob  Zittel  and  Henry  V.  Holskunp,  the 
plaintiffs  above  named,  all  costs  and  damages 
that  may  be  awarded  against  them  on  the  ap- 
peal, or  on  the  dismlMal  thereof,  and  shall  satis- 
fy and  perform  the  judgment  or  order  appealed 
from,  in  case  it  shall  be  affirmed,  and  any  judg- 
ment or  order  whidi  the  Supreme  Conrt  shall 
render  or  make,  or  wder  to  be  rendered  or  made 
by  said  superior  court,  then  this  obligati<m  to 
be  void;  otherwise  to  remain  In  full  fone  and 
efltet" 

In  tlie  Jacoby  t.  Hollada  Case,  supra,  ap- 
pellant Jane  Doe  Hollada  had  not  executed 
any  appeal  bond  In  her  own  name.  This  was 
substantially  the  circumstance  of  Che  case  of 
TluHnaa  t.  Lee^  mpnu  The  obeerratlon  of 
the  court  In  that  case  applies  to  the  Instant 
case: 

"The  bond  is  conditioned  to  pay  the  judgment ; 
the  objection,  therefore,  goes  to  the  form  rath- 
er than  to  the  substance  of  the  undertakinfi." 

In  these  cases  there  was  no  question  as 
to  the  suffldency  of  the  amount  of  the  bond ; 
in  the  Instant  cose,  a  coappellant  Is  ap- 
parently seeking  the  benefit,  under  the  fore- 
going principles  of  law,  of  a  bond  executed 
by  another  appellant  In  the  same  appeal,  but 
In  a  sum  clearly  Insuffldent  to  cover  the 


amount  ot  tbe  judgment  awarded  asalnst 

him. 

We  hold  that,  under  section  1722,  Rem. 
Code,  appellants  must  execute  a  supersedeas 
bond  In  the  statutory  amount,  to  wit,  In 
double  the  amount  of  the  money  Judgmoits 
of  $2,100  and  9150,  respectively,  awarded  be- 
low, together  with  costs,  or,  in  the  alterna- 
tive, appellants  Ball  and  .wife  will  be  per- 
mitted to  amend  their  notice  of  appeal  to 
specify  with  certainty  that  such  appeal  Is 
taken  by  them  alme  from  those  parts  of 
the  judgmait  below  In  which  they  claim  a 
separable  interest  and  which  are  directed  to 
them  alone.  Such  supersedeas  bond  or 
amended  notice  of  appeal  shall  be  filed  with- 
in 15  days  from  the  filing  of  this  opinion, 
and  in  tbe  event  of  appellanta^  &llure  so  to 
do  the  appeal  shall  be  dismissed. 

CHADWICE,  G  J^  and  MOUNT,  MITOH- 
Em  and  TOLBIAN,  JJ.,  concur. 

'  (107  Waab.  »> 

WOMAOH.  et  aL  V.  SANDTORSM  (HOC- 
ItAND  BANK,  Interveno). 
(No.  1S096.) 

(Supreme  OonrC  of  Washington.  Hay  14^  tua) 

1.  AnATSUHT   AND   BSVXTAL  «ail7--Oxa>E 

AonoH  PBHDnro— -DncuBUB. 
A  demnner  to  complaint  on  groond  that 
another  action  is  pending  between  same  parties 
in  the  same  subject-matter  will  be  ovesruled, 
where  complaint  does  not  riiow  upon  Its  fMm 
that  there  was  another  action  pending  betwe« 
the  partias. 

2.  JvDQiam  «=3>B80<4)  — 0olfcz.1T8ml^B■B— 
HATraB8  Not  nr  IssD^-PABrmoir  Aornm 

— RslfTS. 

Partitttm  action,  where  conrt  refused  to 
rsQuire  cotenant  in  possession  of  land  to  turn 
over  to  receiver  rents  prior  to  year  in  which 
action  was  brought,  does  not  preclude  subse- 
quent action  by  other  cotenants  to  recover  from 
cotenant  in  possession  the  rents  for  the  years 
prior  to  sadi  year. 

8.  Tenanot  in  Cokkoh  «=»28(^  —  Posass- 
SIOH  BT  ComnAIfT— LlABIUTT  roB  Bkhts. 
Where  one  cotenant  claimed  the  larger  part 
of  the  common  property  as  her  own  and  excladed 
other  cotenants  from  farming  the  land  or  col- 
lecting the  rents,  she  is  liable  to  the  other  eo* 
tenants  for  a  proportionate  share  of  ttie  rents 
collected  on  the  common  property. 

4.  Tbnahct  in  Couiion  «=329(1>— Rkpaxxs 
Pending  Pabtition  Pboceedinos. 

Cotenant  claiming  the  larger  part  of  the 
common  property  cannot  recover  expenses  for 
repairs  made  during  partition  action,  where 
audi  repairs  are  not  shown  to  have  aihanced 
the  value  of  tilie  property. 

5.  JtlDaUENT    4=»747(2)  — COKOLUSITXinaB  — 

Pabtition  Pboceedihqb. 
Adjudication  In  partition  proceedings  tl^ 
cotenant  In  possession  of  property  Is  not  tia- 
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titled  to  rdmbonanent  from  other  eoteuuts 
for  payment  of  mortfaie  oq  common  property 
i*  oc»diuiTa  itt  other  ootenan^i  ntaMqaant  «o> 
lion  agaiwt.eotanaat  In  po— etrion. 

6.  IteTAifOT  m  Coiocon  ^>S8(8)— Gotbraiit 
in  PosBBsnoir— Rnrrs— Knonroi. 

In  action  against  cotenant  in  poasesaion  for 
rents  of  property,  court  itroperiy  placed  rental 
ralae  aa  one-third  of  crept  produced,  where 
evidence  showed  that  such  was  the  common 
•custom  for  rental  for  idmilar  land  in  eaoie  part 
of  Gountcy. 

7.  TiRAiioT  IN  Coimoir  «es>88W  "  Poana- 

8I0N  BT  COTBNAKT— RXHTAL  VAXAIX. 
.  In  action  ayainat  cotenant  in  posaetsion  of 
-common  property  for  rents,  the  court  properly 
required  cotenant  to  accoont  for  the  portion  of 
the  crops  received  aa  rental  at  the  price  for 
which  it  waa  sold,  and  not  the  bicbett  value  tor 
-which  it  eonld  have  bean  aold. 

D^wrtmrat  2. 

Ai^peal  from  Superior  Court;  LUiooln  Coun- 
ty; Joseph  Sessions,  Judge. 

Action  by  Eknma  Womadi  and  anotber 
against  Amanda  Sandygren,  in  which  the 
Holland  Bank  intervened  as  party  plaintiff. 
From  Judgment  rendered,  defendant  ai^pealSr 
and  plaintiffs  cross-appeal.  Affirmed. 

Martin  &  Jessepb,  of  Darenport,  tor  ap- 
pellant. 

G.  E.  LoTdl,  of  BltZTllle,  tor  ro^ndents. 

MOUNT,  J.  This  action  was  brons^t  to 
recover  against  Amanda  Sandygren  rent  tor 
the  year  1015  upon  farm  lands  owned  in 
common  by  the  parties  hereto.  The  Holland 
Bank  intervened  aa  a  party  idalntlff.  Upon 
issues  framed  the  case  was  tried  to  the 
«ourt  without  a  Jury  and  resulted  In  a  judg- 
ment In  favor  of  Emma  Womach  for  $788.77, 
with  Interest  at  the  rate  of  6  per  cent  from 
November  1,  1915;  In  favor  of  Anna  Salt 
for  f69Q.80.  with  Intereat  at  the  same  rata 
from  the  same  date;  and  in  favor  of  the 
Intervener  for  $81.97,  with  Interest  from  the 
same  date.  The  defendant,  Amanda  Sandy- 
gren, has  appealed  from  that  Judgment.  The 
plaintiffs,  Emma  Womadk  and  Anna  Salt, 
liave  cross-appealed.  The  Holland  Bank  baa 
not  appealed. 

rnie  parties  to  tbe  app«il  will  therefore  be 
designated  as  appellant  and  cross-appellants. 

[1]  The  appellant  contends,  first,  that  the 
trial  court  cfflmnltted  error  in  overruling  ber 
demurrer  to  the  complaint  and  in  refusing 
to  dismiss  tbe  action  at  tbe  close  of  the 
cross-appellaofs  eirldence,  because  another 
action  waa  pending  between  the  same  j»rties 
in  relaUoQ  to  the  same  subject-matter.  It 
Ui  sufficient  to  say  upon  Oie  demurrer  that 
the  complaint  did  not  show  upon  its  face  that 
there  was  another  action  pending  between 
the  parties.  The  court  tberefore  prt^rly 
overruled  the  demurrer. 

[2]  Upon  the  trial  it  appeared  tliat  in  the 


year  1916  an  action  was  brou^t  1^  Uiese 
cross-appellants  for  partition  of  certain  farm 
lands  ia  Iiincoln  county ;  that  Oie  appellant, 
Amanda  Sandygren,  was  at  that  time  claim- 
ing to  own  the  iaxger  part  of  these  farm 
lands.  After  that  action  was  brought  a  re* 
ceiver  was  antointed  to  take  diarge  of  the 
lands  and  collect  tbe  rents  accruing  thereon 
pending  the  Utl^tlon.  Mrs.  Sandygren  ap- 
pealed from  the  order  app(^nttng  the  receiver, 
gave  a  supersedeas  bond,  and  kept  posses* 
slon  of  the  property.  After  tbe  appeal  had 
been  determined  in  this  court,  affirming  the 
order  aKwinUng  tbe  reoalTer  (W(«nadi  t. 
Sandygren,  94  Wash.  2S0,  162'  Pac.  354),  a 
dtetlon  was  Issued  directing  Mrs.  Sandygren 
to  turn  over  tbe  proper^  to  the  receiver.  Tbe 
court  then  ctraduded  tliat  tbe  roits  wbicb 
bad  accrued,  and  which  had  bean  rectived 
by  Mrs.  Sandygren  prior  to  t2ie  commence- 
mait  of  that  action,  were  not  involved 
therein,  and  refused  to  require  Mrs.  Sandy* 
gren  to  turn  over  to  the  recover  tbe  rents 
or  to  account  therefor  prior  to  the  year 
1916.  Thereupon  this  action  was  brought  for 
an  accounting  of  the  rents  for  the  year  1916. 
So  it  is  apparent  from  the  facta,  as  th^ 
appear  in  the  record,  that  the  actltm  pending 
between  the  anDellant  and  tbe  cross-appel- 
lants at  that  time  did  not  involve  the  rents 
for  1915.  ITiere  was  therefore  no  action 
pending  between  the  same  parties  upon  the 
same  subject-matter,  and  we  are  of  the  opin- 
l<m  that  tbe  trial  court  properly  denied  the 
motion  to  dismiss  the  action. 

Appellant  next  contends  that  tbe  trial  court 
allowed  a  recovery  for  roits  upon  two  pieces 
of  property  from  whidi  she  had  never  re- 
ceived any  of  the  rents.  There  is  some  dis- 
pute in  the  evidence  upon  ttiis  question.  The 
trial  court,  after  bearing  the  evidence,  con- 
duded  that  tbe  app^ant  had  received  rents 
for  these  pieces  of  property  for  1915  and  re- 
quired an  accounting  therefor.  We  think 
the  evidence  Justified  the  court  in  so  finding. 

It  is  next  argued  that  the  court  erred  in 
permitting  any  recovery  against  the  an;>el- 
lant  for  rents  for  the  year  1916,  because 
the  property  was  common  property  and  the 
parties  were  cotenants,  and  therefore  the 
cross-appellants  liad  the  same  right  to  farm 
the  lands  or  lease  the  lands  that  the  appel- 
lant had;  and  for  that  reason  there  could 
be  no  recovery.  A  number  of  cases  are  dted 
to  the  effect  that  a  cotenant  may  not  be 
held  for  rents  and  profits  where  Buch  co- 
tenant  has  not  denied  the  right  of  other  co- 
tenants  to  share  In  the  profits.  The  rule  is 
stated  in  38  Oyc.  p.  63,  as  follows: 

"  •  •  •  A  tenant  In  common,  while  merely 
in  possession  of  die  common  property,  not  ex- 
cluding bis  cotenants,  nor  denying  them  equal 
enjoyment,  cannot  be  charged  with  rent  for  use 
and  occnpatlen.  and  where  a  tenant  in  common 
does  not  claim  more  than  his  proportionate 
share,  and  does  not  receive  rents  or  profits  for 
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more  than  tald  share,  and  does  not  prermt  his 
tenant  in  common  from  occupying  the  property 
OT  leceirins  or  enjoylngr  his  proportionate  share 
d  the  rents  and  profits,  bis  cotenant  is  not 
entitled  to  recover  from  him  any  parts  of  such 
rents  or  profits  rectdved.  But  a  cotenant  may 
be  bdd  liable  where  there  is  a  statute  or  an 
agreement  express  or  implied  to  that  effect,  or 
where  the  relation  of  the  cotenant  solely  occupy- 
ing the  whole  of  the  common  property  is  fidu- 
ciary, and  where  the  common  property  is  occu- 
pied adversely,  or  to  the  exclusion  of  the  other 
common  owners,  by  some  of  the  cotenanta,  thos^ 
so  occupying  are  liable  for  so  much  of  the  rental 
ralue  and  the  value  of  the  profits  thereof  as 
eseecd  their  prtHtortiiniate  shara." 

m  We  think  it  fairly  appear*  from  tbe 
record  here  that  the  appellant  In  the  year 
lOlS  was  claiming  tlie  larger  part  of  the 
cominon  property  as  her  own  and  was  ex- 
clndlng  her  joint  tenants  from  tarmlnff  the 
land  or  from  collecting  the  rents,  and  she 
refused  to  pay  to  her  eotenants  any  part  of 
taie  proceeds  for  the  year  1916.  We  are  of 
Che  opinion,  thereforv^  that  she  was  liable 
tmder  these  <drcumstances  for  the  propor- 
tionate  share  of  the  rents  collected  for  that 
year  upon  common '  property.  Bckert  t. 
Scfamltt.  60  Wash.  28,  110  Pa&  68S;  Daniel 
7.  Daniel,  181  Pac.  215,  decided  May  12, 191S. 

(41  It  is  next  claimed  1^  the  appellant 
that  the  trial  court  failed  to  give  the  ap- 
pellant credit  for  eertain  expenses  and  re- 
pairs made  upon  the  property.  It  appears 
that  ttiese  expenses  And  repairs  were  made 
pending  the  receivership  litigation  wherein 
the  cross-appellants  were  then  lltigattiv  Ow 
question  of  partition  with  ttw  appelant  Un- 
der these  drcumstances,  of  course,  snch  ex- 
penses as  were  irat  npon  the  proj^rty  -were 
put  there  at  aiqpellanfs  peril  and  should 
not  be  allowed  where  It  Is  not  shown  thnt 
these  expenses  and  repairs  enhanced  the 
ralne  of  the  property.  It  is  not  so  shown  in 
Oils  case.  At  any  rate,  the  trial  Conrt  so 
con<lnded  ftom  the  evid^cew 

(8)  Appellant  next  argues  that  tbe  cross- 
appellants  should  be  required  to  share  in 
die  payment  of  a  mortgage  ^idi  was  piild 
by  the  appellant  That  question  was  liti- 
gated and  deterrebied  adversely  to  the  ap- 
pellant In  tbe  partition  suit  hnelnabove  men- 
tioned, and  It  fbllows,  of  course,  that  she 
may  not  again  litigate  that  question. 

[I]  The  cross^ppellants  argue  timt  tbe 
trial  court  erred  in  making  an  accounting 
based  upon  one-third  of  the  crops  produced 
upon  the  common  property  as  the  rental 
rahe.  The  cross-appellanto  claim  that  the 
conrt  should  have  required  the  appellant  to 
account  for  one-half  the  crops  produced  as 
the  rental  value  of  the  land.  We  think  the 
evidence  very  clearly  shows  that  the  com- 
mon custom  for  r^tal  In  that  country  for 
lands  of  this  kind  was  one-third  of  the  crop 
produced  npon  the  land  and  not  one-half. 
The  trial  conrt  therefore  committed  no  error , 


in  allowing  the  customaty  r^tal  and  re- 
quiring an  accounting  upon  that  basis.  - 

£7]  Cross-appellants  also  cont»id  that  the 
court  should  have  required  the  appellant  to 
account  for  the  portion  of  the  crops  received 
as  rental  at  the  highest  value  for  which  it 
could  have  been  sold.  The  trial  conrt  re- 
quired an  accooating  for  the  price  at  which 
the  crop  was  actually  sold.  It  is  apparent 
that  this  was  Just  and  fair.  There  was  no 
bad  faith  attached  to  the  appellant  in  col- 
lecting the  rent,  except  that  she  was  dalming 
that  the  land  and  rental  belonged  to  ber 
as  a  matter  of  ri^t 

We  are  satisfied,  upon  the  whole  record, 
that  tbe  jodgmmt  appealed  from  was  ft\r 
and  Jnst  to  all  the  parties,  and  It  is  therefOTe 
afflnned. 

Neither  party  will  recover  costs  on  this 
aM>eaL 

CHADWrCK.   JtJ.  and  HOLCOMB. 

PAJELKEB,  lind  FULLERTON^  JJ.,  concur. 


,  (107  Wa>h.  tm 

LAMGd  V.  SPOKAXB  &  L  B.  B.  GO. 
(No.  U20&) 

(Supreme  Court  of  WaridnttUL  Hay  14, 1919.) 

1.  llASm  AND  SOVAIVT  «S»288(4)— iNJimiXB 

TO  Servant— Warning  or  Motion  op  Tbain 

— <IUBftTTON  FOR  JUtT. 

Whether  custom  of  motormsn  of  work  train 
to  give  warning  by  whistle  iMfore  startinc  and 
plaintiff  servant's  knowle^  of  the  eastom  were 
sufficiently  proved  to  warrant  him  in  rdying 
thereon  instead  of  bebg  constantly  on  guard 
agninst  tbe  sodden  movement  of  the  train  on 
which  he  was  wotUng  htii  a  question  for  tba 
Jury. 

2.  Marvr  anb  Servant  ^a287(4>— Injuribb 
TO  Servant— Meougercb  or  Fnxow  Serv- 
ant—QuEsnoM  roa  JuHT. 

Whether  duty  of  motorman  of  work  train 
to  ^ve  warning  signals  before  starting  the  train 
was  a  mere  detail  of  work  performable  by  him 
as  the  fellow  servant  of  plaintiff,  who  also  was 
working  on  the  train,  held  a  question  for  the 
jury. 

3.  Master  ano  Servant  «=»289a>— iRjimiEs 
TO  Servant— CoNTBiBnTosr  Neglioxncb. 

Servant  of  electric  railroad  employed  on  its 
work  train.  Injured  when  such  train  started 
suddenly  and  threw  him  off,  AeM  not  guilty  of 
con^butory  ne^igence  as  a  matter  of  law. 

Department  2. 

Appeal  from  Superior  Court,  Spokane  Conn- 
ty;  Bruce  Blake,  Judg& 

Action  Rudolph  O.  Lange  against  the 
Spokane  &  Inland  Empire  Railroad  Oomi>an.T. 
Judgment  for  plaintiff  and  defendant  ap- 
peals. Affirmed. 
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-  Gravee,  Kizer  ft  Oraves,  of  ^okane,  for 
ftppellaot. 

Lee  ft  Elmball,  of  Spokane,  for  reepondent 

PARKBB,  J.  Tbe  {dalntlff,  Loiige,  com- 
menced tbls  action  m  tb«  saperlor  court  for 
Spokane  county,  seeking  to  recover  damagea 
fbr  personal  Injuries  all^^  to  bave  been 
suffered  by  him  from  the  negligence  of  the 
deCendant  rallnxid  companj  while  he  was  In 
Its  emplt^,  assiBtlng  In  tbe  loading  of  bridge 
timbers  on  one  of  Ita  work  trains.  Trial  tn 
that  eourt  sitting  \r\tb,tt  fary  resulted  In  Ter- 
diet  and  Judgment  In  favw  of  plaintiff,  from 
which  the  defendant  has  appealed  to  this 
court. 

Appenant  owns  and  ooentta  an  electric 
railway.  At  the  time  respondent  was  injured 
he  was  employed  by  appellant*  assiBtlng  in 
the  loading,  upon  one  of  its  work  trains, 
bridge  thnbers  which  'had  been  left  at  short 
intervals  along  its  main  line  track  in  Whit* 
man  county.  The  train  consisted  of  a  motor 
and  three  Aat  cars:  Upon  the  car  next. to  the 
rear  one  there  was  a  derrick  with  a  boom 
which  could  be  swung  out  over  tbe  side  of 
tbe  train,  and  by  means  of  tackle  attadied 
thereto  the  timbers  were  lifted  from  tbe 
ground,  swung  over  tbe  cars  either  forward 
or  to  the  rear  of  the  derrick  car,  and  lowered 
In  place  upon  the  cars.  The  running  of  the 
train  was  under  the  direct  charge  of  an  or- 
dinary train  crew,  consisting  of  a  conductor, 
a  motorman,  and  two  brakemen,  though  they 
were  to  move  the  train  to  such  places  along 
the  track  oa  tbe  loading  foreman  should  di- 
rect, for  the  purpose  of  gathering  up  and 
loading  tbe  timbers.  The  loading  crew  con- 
sisted of  the  foreman,  the  operator  of  tbe  der- 
rick, and  several  workmen,  of  whom  respond- 
ent was  one.  Tbe  train  would  be  stopped  op- 
posite a  pile  of  timbers,  and  tbe  loading  fore- 
man would  stand  on  the  ground  at  the  side  of 
the  train  near  the  timbers  to  be  loaded,  and 
direct,  principally  by  motions  of  his  hands, 
the  operation  of  the  derrick,  and  also  the 
movMuent  of  4:he  train  from  one  pile  of  tim- 
bers to  another.  Respondent's  duty,  at  the 
time  be  was  Injured,  was  to  stand  on  and 
near  the  front  end  of  tbe  rear  car  Just  beck 
of  the  main  structure  of  the  derrick,  which 
placed  him  entirely  out  of  view  of  the  motor- 
man,  and  assist  In  putting  tbe  timbers  Into 
place  upon  the  cars,  as  they  were  lowered  by 
tbe  derrick.  Just  before  he  was  Injured,  the 
last  one  of  the  timbers  of  the  pile  then  being 
loaded,  bad  been  lowered  Into  place  upcm  the 
rear  car,  and  the  boom  of  the  derrick  again 
swung  out  as  If  to  get  another  tlmt>er,  the 
op^ator  of  tbe  derrick  seemingly  not  know- 
ing that  all  of  that  pile  had  been  placed  upon 
the  car.  The  forenian  directed  the  derrick 
operator  to  swing  the  boom  back  over  the 
car,  with  a  view  of  moving  the  train  back- 
ward to  the  next  pile  of  timbers  to  be  loaded. 
He  thai  motioned  to  the  motorman  to  so 


move  the  train.  The  train  was  started  in 
compliance  with  his  direction ;  no  sound  sig- 
nal of  any  "kind  being  given  warning  the 
workmen  Uiat  tbe  train  was  about  to  be  mov- 
ed. Respondent  was  then  standing  on  the 
timbers  very  near  the  end  of  the  car  next  to 
the  derrick  car,  having  Juflt  flnished  the 
placing  of  the  last  timber  arriving  upon  the 
car,  and,  not  knowing  that  the  train  was 
about  to  be  moved,  loet  bis  balance  by  reason 
of  the  train's  sudden  mov^ent,  and  fell  be- 
tween the  two  cars,  just  outside  of  the  rails 
of  the  track,  receiving  the  Injury  for  whidi 
he  seeks  recoruy.  As  the  boom  came  back 
over  the  car,  respondent  did  not  see  the  fore- 
man direct  the  motorman  to  move  the  train. 
Indeed  the  boom  so  obstructed  bis  view  that 
he  could  not  ^ave  ae&x  the  foreman  without 
making  some  special  effort  to  do  so.  Re-. 
jQKmdent  and  one  of  bis  witnesses  testtfled. 
In  substance,  that  It  was  the  custom  for  ti'.e 
motorman  to  give  two  blasts  of  the  whistle 
when  the  train  waa  about  to' start  ahead,  or 
three  blaists  when  the  train  was  about  to 
start  ba<&ward,  so  Out  the  workmen  would 
have  notice  and  could  avoid  the  danger  in- 
cident to  starting  the  train.  This  testimony 
seems  to  be  based  only  upon  the  experience 
of  ttiese  two  witnesses  during  the  several 
hour;^  work  on  that  day  prior  to  respondent 
being  Injured,  as  it  was  the  first  day  they 
had  worked  upon  the  train,  though  they,  had 
worked  prior  thereto  elsewhere  fhr  appellant. 
One  of  appellant's  witnesses  testified  that  it 
was  the  custom  In  the  movement  of  work 
trains  to  blow  the  whistle  whmever  the  train 
Is  to  be  moved  some  considerable  distance, 
say  50  feet  or  more,  hut  not  when  the  train  Is 
to  be  moved  oifly  a  few  feet,  as  In  this  in- 
stance. 

[1 , 2]  It  is  first  contended  by  counsel  for 
appellant  that  resiwndent,  by  entering  the 
employment  he  was  in,  assumed  the  risk  of 
being  Injured  in  the  manner  he  was  injured, 
and  that  the  trial  court  erred  in  refusing  to 
so  decide  as  a  matter  of  law  In  Its  denial  of 
motions  timely  made  asking  that  the  case  he 
taken  from  the  Jury  upon  that  ground.  Tbe 
case  was  tried  upon  the  theory  that  the  ques- 
tion of  respondent's  assuming  the  risk  of 
such  an  accident  as  resulted  in  his  Injury  was 
dependent  upon  his  right  to  rely  upon  the 
sound  signals  from  the  motorman  to  inform 
the  workmen  that  tbe  train  was  about  to 
start  forward  or  backward,  tbe  trial  court 
instructing  the  Jury  upon  the  subject  of  as- 
sumption of  risk  as  follows: 

"Yon  are  Instructed  that  if  yoo  Sod  from  tbe 
evidence  that  the  defendant  had  adopted  a  meth- 
od of  operation  of  its  train,  requiring  tbe  giving 
of  sisnalB  by  the  motorman  whether  in  response 
to  signals  received  by  him  from  the  foreman  or 
other  employ^  of  the  defendant,  whlcb  signals 
were  givea  by  the  ringing  of  a  bdl  or  the  blow- 
ing of  a  wfaisde,  or  in  such  other  manner  as 
would  inform  those  engaged  in  work  upon  and 
about  the  train  that  the  train  waa  about  to 
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move  either  forward  or  backward,  and  that  said 
method  ot  operation  was  known  to  the  plaintiff, 
and  that  the  plaintiff  relied  upon  the  same,  and 
if  jtm  farther  find  from  the  evidence  that  apon 
this  occasion  no  sisnal,  was  Kivea,  and  if  ;oa 
find  from  the  evidence'  that  the  plaintiff  was 
injured  b;  reason  of  the  fact  that  no  such  gifnal 
waa  riven,  then  I  charge  you  that  the  plaintiff 
did  not  asBume  the  risk  of  injury  from  the  mov- 
ing of  the  train  without  the  giving  of  signals, 
bat  that  the  defendant  would  be  liable  under 
such  conditions  for  such  iDjury  as  you  may  find 
resulted  to  the  plaintiff  from  the  failure  or 
Defect  of  Hm  defoidant  to  give  such  aignaL" 

The  trial  court  also  refused  to  Instruct  tbe 
iuTj,  as  requested  by  counsel  for  appellant, 
that  respondrat  and  tbe  motorman  were  fel- 
low servants.  In  other  words,  the  trial  court 
refused  to  so  decide  as  a  matter  of  law.  Tbe 
'principal  argument  of  connsd  for  appellant 
toudilng  tbe  giving  «nd  refusing  to  ^ve 
tbese  respectlTe  Instructions,  and  tbe  whole 
of  tluix  argameDt  directed  BgatDst  tbe  court's 
refusal  to  ttike  tbe  case  from  tbe  Jury,  have 
to  do,  In  fbelr  last  analysis,  only  witb  ques- 
tions et  tact,  as  to  WhiCb,  in  tbe  Mgbt  of  tbe 
evidence^  we  tUnk  reasixiable  minds  mi^^t 
reach  dlflierait  oondnglons.  It  is  true,  as 
pointed  out  by  couud  tor  appelluit,  Uuit  the 
cnsttwn  of  giving  sound  rignala  to  employia 
of  the  starting  of  the  train  was  testllled  to 
by  re^ndent  and  his  witness,  from  their  ex- 
perience as  employ^  that  day  only.  But 
whether  or  mt  tbe  custom,  and  respondent's 
knowledge  thereof  were  sufflclently  proven  to 
warrant  him  In  relying  thereon,  Instead  of 
bring  omstantly  on  guard  against  the  sudden 
movemoit  of  the  train,  we  think  was,  under 
all  the  drcumstanoes  shown,  a  question  for 
tbe  Jury  to  decide.  The  jury  ml^t  well  bare 
briiered  that  during  tbe  several  hours*  work 
preceding  respoodent'«  injory,  tbe  signals 
were  given  with,  such  frequency  Just  before 
the  moving  of  the  train  each  time  as  to  in- 
duce him  to  believe  that  be  could  safely  rely 
fberemi,  and  that  the  conditions  of  the  work 
were  such  that  signals  of  that  nature  to  the 
workmen,  warning  them  of  tbe  starting  of 
tbe  train,  were  likely  to  be  required  by  ap- 
pellant. We  think  It  cannot  be  decided  as  a 
matter  of  law,  In  view  of  all  tbe  surrounding 
drcomstances,  tbat  the  duty  of  ^rlng  the 
signals  was  a  mere  detail  of  the  work  per- 
formable  by  tbe  motorman  as  respondent's 
ftilow  servant  Comrade  v.  Atlas  Lumber  & 
Shingle  Co.,  44  Wash.  470,  87  Pac  517;  An- 
derson V.  Globe  Navigation  Co.,  57  Wash.  502, 
107  Pac.  376;  Norman  v.  Shipowners'  Steve- 
dore Co^  59  Wash.  244,  100  Pac  1012 ;  Jacob- 
sen  V.  KothschUd,  62  Wash.  127,  IIB  Pac.  261; 
Groejean  v.  Denny-ReDton  Olay  &  Coal  Co.. 
62  Wash.  196,  113  Pac  570;  Cole  v.  Gerrlck, 
62  Wash.  226,  113  Pac  C65. 

The  evidence  may  not  show,  as  argued  by 
counsel  for  appellant,  a  condition  wbldi  re- 
quired appellant  to  have  a  system  of  signals 


prior  to  tbe  starting  of  tbe  train  each  time 
it  was  moved  from  pile  to  pile  of  timbers, 
so  the  workmen  would  be  warned  of  such 
starting.  But  that  was  not  the  theory  of 
counsel  for  respondent:  their  theory  being 
tbat  there  was  In  fact  a  system  of  signal^  us- 
ed by  appellant  upcm  which  respondent  had  a 
right  to  reply. 

[3]  Hie  contention  tiut  respondent  was 
guilty  of  contributory  negligence  as  a  matter 
of  law,  and  other  minor  contentions  made  in 
appellant's  behalf,  we  think  are  without  mer- 
it, and  tbat  tbe  case  dpea  not  call  for  farther 
discussion. 

The  Jndgmoit  Is  afllrmed. 

OHADWIIOK,  O,  X,  and  FITLI^DBTOM, 
UOUNT,  and  HOLCOMB,  JJ^  concur. 


(iM  wuh.  m) 

OONNBCnCUT  mv.  CO.  T.  TOKOM. 
(No.  16150.) 

(Supreme  Court  of  WasUngton.  Hay  12, 1019.) 

1.  Aonoir  ^SS<1)  —  Snrau  on  Sepauti 
TKAiisAcnons. 

In  oorporatiou's  action  against  its  secretary 
upon  a  mutual,  open,  and  current  account, 
where  corporation  had  advanced  and  charged 
sums  of  money  to  secretary  to  be  used  by  him 
in  his  private  business,  there  waa  but  one  canaa 
of  action  growing  out  of  dealings  whereby  tbm 
corporation  furnished  money  and  secretary 
made  payments  thereon  including  his  ealazy. 

2.  Pleading  *=»367^)— Morion  to  Uaks 
MoBB  DEnniTB  —  CoMPunTT  —  Action  on 
Account. 

Ip  corporation's  action  against  its  secretary 
upon  an  open  account,  where  uchibita  attached 
to  and  made  a  part  tbe  oomplalnt  set  forth 
reciprocal  diarges  and  eredtts  throu^Krat  the 
whole  period  of  the  account,  the  complaint  was 
sufficient  as  against  motion  to  make  more  def- 
inite and  certain,  since  defendant,  if  in  need 
of  facts  in  documents  relative  to  account,  could 
have  secured  such  Information  hj  interrogato- 
ries to  plaintiff,  as  provided  by  Bem.  Code  1916, 
I  1226. 

3.  iKTBBnr  <!—>8d— Bate  or  Ihtbbbst— Oau 

AOUtSHKHT. 

Where  corporation  advanced  money  to  its 
secretary,  to  be  used  in  his  private  buainess. 
under  his  oral  agreement  to  pay  interest  there- 
for, the  money  bore  interest  at  the  rate  of  6 
per  cent.,  and  not  the  rate  fixed  by  the  oral 
agreement,  under  Rem.  Code  1916,  }  ^50,  pro- 
viding that  loans  shall  bear  interest  at  the  rate 
of  6  per  eent^  where  no  diflurent  rate  is  agreed 
to  in  writing. 

4.  Appeax  and  Ebbob  «s>728(2)— ASBiair- 
UENTS  or  Ebbob— Bbxet. 

Assignments  of  error  referring  to  rejection 

or  admission  of  evidence,  without  specifying 
or  identifying  such  evidence,  do  not  comply  with 
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court  rule  8,  buM.  2  (1S2  Pac.  zU),  requiring 
each  error  to  be  dearly  pointed  out. 

Department  1. 

Appeal  from  Superior  Gooit,  8p(*ane 
County ;  B.  M.  W^ter»  Jadge. 

Action  by  the  Connectlcnt  InTeatmait  Oom- 
pany  against  George  Tokom.  Judgmeit  for 
I^ftlntifl,  and  defendant  appeals.  Bananded, 
with  directions. 

See,  also.  178  Pac.  628. 

O.  B.  Bills  and  C.  W.  Swanson,  both  of 
Spokane,  for  appellant. 
Zent  ft  Pow^  of  Sp<Aa]ie,  fior  respondoit 

MITCHELL,  J.  Respondent,  the  Connecti- 
cut Investment  Company  a  Corporation,  sued 
the  appellant,  George  Yokom,  for  the  recov- 
ery of  $3,342.(^  balance  alleged  to  be  due  on 
a  mutual,  open,  and  curtent  account  from 
September  IT,  1912,  to  July  20,  1917.  The 
complaint  was  In  the  usual  form,  and  by  ex- 
hibits attached  and  made  a  part  of  the  com- 
plaint there  were  set  forth  the  reciprocal 
charges  and  credits  through  the  whole  period. 
Appellant  answered  by  general  denials,  and 
set  up  several  partial  defenses  and  set-olTa,  to 
which  a  reply  consisting  of  general  denials 
was  interposed.  Uixm  a  trial  to  the  court 
without  a  Jury,  findings  of  tact,  omcludons 
of  law,  and  Judgment  in  the  sum  of  $2,193.27 
were  entered  in  favor  of  the  Connecticut  In- 
vestment Company.  Yokom  to<^  proper  ex- 
ceptions to  the  flndlngs  signed  and  entered, 
and  to  the  refusal  of  the  court  to  sign  thos.; 
presented  by  him,  and  has  appealed  from  Qie 
Judgment. 

[1,  Z]  Fourteen  allied  errors  are  assigned 
for  a  reduction  of  the  Judgment,  whldi  it  Is 
claimed  shonld  not  exceed  $300.  Assign- 
ments of  error  numbered  1  and  2  relate  to 
the  refusal  of  the  court  to  require  the  com- 
plaint to  be  made  more  definite  and  certain 
by  separatdy  stating  Qie  causes  of  action, 
and  in  other  respects  by  setting  out  proof, 
whether  oral  or  written,  and,  if  the  latter, 
to  set  out  copies  thereof.  As  to  the  first, 
there  was  but  one  cause  of  action,  consisting- 
of  reciprocal  demands,  growing  out  of  a  gen- 
eral understanding  and  course  of  dealing  by 
which  respondent  fumiahed  money  and  &p- 
pellant  made  payments  thereon,  indudlug  hla 
salary.  As  to  the  other,  under  the  llberanty 
of  the  constractlon  of  pleadings  called  for  by 
statute,  there  is  nothing  Indefinite  or  uncer- 
tain about  the  complaint,  the  general  allega- 
tions of  which  are  made  particular  by  an 
itemized  statement  of  the  account,  while  the 
information  sought  of  facts  and  docmnrats, 
to  the  extent  It  was  permisslbto  and  needed 
prlOT  to  trial,  should  be  procored  by  Interrog- 
atories to  the  adversary,  as  prorided  tot  by 
section  1220,  Bern.  Code. 

[I]  Asslgmnenta  of  error  nnmbered  8  to  11 
relate  to  flndlngs  made  or  refnsal  to  make 


findings  up(n  matters  of  tact  concerning 
which  there  was  a  pronounced  and  positive 
conflict  of  evidoice.  However,  considering 
appellant's  familiarity  at  all  times  with  the 
book  account  k^t  by  respondent  against  him, 
togethw  with  other  corroborative  written  ev- 
idence, we  are  satisfied,  to  the  same  extent 
the  trial  court  was,  after  an  examination  of 
the  record.  There  is  a  question  of  law  upon 
(me  feature  6t  the  controversy  in  wbidi  Q» 
trial  court  ctnnmitted  error.  -AsgwUant  was 
secretary  of  respondent  during  ttie  time  tiie 
account  was  running,  and  the  proof  shows 
that  while  Ms  most  Important  work  was  out- 
side considerable  ot  his  time  was  spent  In  the 
ofllc&  Arrang^ents  were  made  by  which, 
from  time  to  time,  the  company  advanced 
and  charged  to  him  certain  sums  of  money 
used  by  him  In  his  private  buslnefls.  The 
president  of  the  company  testified  that  the 
agreement,  whidi  was  oral,  was  that  such 
advances  should  bear  eight  per  cent,  interest 
and  that,  from  time  to  time,  such  Interest 
charges  were  made  upon  balances  due  and 
entered  into  the  book  account  against  appel- 
lant, who  had  access  to  and  actually  exam- 
ined such  account  from  time  to  time.  On  the 
contrary,  appellant  denied  he  agreed  to  pay 
interest,  and  denied  that  he  examined  or  had 
his  attention  called  to  the  fact  that  his  ac- 
count contained  such  interest  charges.  The 
evidence  convinces  us  he  did  agree  to  pay 
interest  and  that  he  did  examine  his  account 
from  time  to  time.  In  the  account  the  inter- 
est charges  are  entered  by  simply  stating  the 
amounts,  without  motioning  the  rate  or  the 
sums  upon  which  they  are  calculated.  Find- 
ing, as  we  do,  that  he  agreed  to  pay  interest, 
the  law,  and  not  the  onl  agrement,  fixes  the 
rate  of  interest,  Section  fSSSOt  Bern.  Code, 
provides: 

"E<very  loan  or  f<>ri>earaiice  of  money  *  *  * 
shall  bear  interest  at  the  rate  of  6  per  centum 
per  annum  where  no  different  rate  is  agreed  to 
in  writing  between  the  parties." 

It  ap[>ear8  there  was  indnded  in  the  find- 
ings and  Judgm«it  the  sum  of  $421.07  for  in- 
terest reckoned  at  8  per  cent  per  ■nnmn^ 
which  Is  $10S.27  in  excess  of  the  amount  re- 
coverable under  the  terms  of  the  statute. 

[4]  Asslgnmoits  of  error  numbered  12  and 
13  are  not  stated  according  to  the  require- 
ments ot  subdivision  2,  rule  8,  of  this  court 
(132  Pac.  xii)  nor  are  they  discussed  under 
any  designated  heading  In  the  brief.  They  re- 
fer to  the  rejection  or  admission  oi  evidence, 
without  specifying  or  tdenti^dng  it.  From 
what  we  can  gather  in  the  bri^  on  the  mat- 
ter, we  find  no  merit  in  either  assignment. 

Th»  fourteenth  and  final  ass^ment  simply 
claims  that  no  Judgment  in  eness  of  $300 
should  have  been  rendoed  ag^hist  tqtpel- 
lant.  It  requires  no  further  amslderatloa  at 
our  bands. 

The  causa  Is  rananded  to  the  lower  court. 
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with  directions  to  modify  the  Judgment,  bj 
reducing  It  $105^,  representing  excess  of 
interest.  / 

Neither  party  will  recover  coste  <m  flw  mp- 
peaL 

OHADWICK,  a  and  TOLMAN,  MACK- 
INTOSH, and  MAIN,  JJ^  ooncor. 


<J06  Waflta.  664) 

WARWICK  et  ux.  r.  CORBDTT  et  at 

(No.  isora) 

(Supreme  Conrt  of 'Washington.   April  28, 
1919.) 

1.  Fraud  ^=>23— Misbepbesehtatios  —  Re- 
uance—Inspection  or  Pbopxbtt. 

FalM  represeotatioDs  aa  to  the  value  of  a 
basineBa  and  as  to.  the  profits  therefrom  pecul- 
iarly within  the  seller's  knowledge  and  inducing 
the  sale  may  be  relied  on  by  the  purchaser, 
though  he  baa  phyaicaUr  inspected  the  prop- 
erty. 

2.  Fbauo  «=>66— Genebal  Tebdict— MArrsE 
Ebtablisued — Action  fob  Misbepbesenta- 

TIONS. 

Iq  action  by  buyers  of  mill  property  for 
fraudulent  misrepresentations,  general  verdict 
for  them  must  be  hrld  to  have  established  tbst 
the  buyers  on  the  whole  were  foradolently  In- 
duced by  defendant,  who  was  found  liable, 
to  purebase  the  mill  property  and  embark  in 
the  business,  wbidi  there  was  no  possibility  of 
financing,  though  the  jary  found  specially  that 
another  defendant  had  made  no  promise  to 
finance  the  buyers;  such  finding  being  practi- 
cally a  separate  verdict  releasing  such  defend- 
ant 

3.  Tbial  «^33ra(l)  —  GomruoT  BBTWSBn 

VVBDICT  AHD  FUTDINO. 

Where  conflict  exists  between  general  ver- 
dict and  a  special  finding,  the  special  finding 
will  be  held  to  govern. 

4.  FrAOD  «=>S9(2)  —  MlSBXPUSEllTAnoifS  — 
DaUAOESj 

In  buyers'  action  for  damages  for  misrep- 
resentations inducdng  the  porchaae,  the  measure 
of  damages  is  the  difference  between  tbe  value 
of  the  property  transferred  at  tbe  time  of  tbe 
sale  and  what  its  value  would  have  bees  if  as 
represented. 

5.  FsAtTD     4=359(1)  —  HTBRBPBEnifTATIOITe 

iNDCCiNo  PuBCHASB  —  Extent  or  Recov- 

■ET. 

The  bayers  of  mill  property  under  false 
representations  suing  for  damages  from  the 
fraud  were  entitled  to  recover  the  value  of  the 
farm  they  deeded  over  for  tbe  mill  property, 
and  to  be  reimbursed  for  actual  loss  direcdy  at- 
tributable to  defendants'  fraud. 

Department  2. 

Appeal  from  Superior  Court,  Columbia 
County;  Chester  F.  Miller,  Judge. 


Action  by  W.  G.  Warwick  and  wife  against 
J.  A.  Corbett  and  others.  From  judgment  f6r 
plaintiffs,  defendants  ajipeaL  Affirmed. 

wm  H.  Fonts,  of  Dayton,  and  A.  F.  Apple- 
ton,  of  Dayton,  for  appellants. 
8.  A.  Keenan,  q£  Seattle^  for  reqwndents. 

HOLOCMfB,  J.  Tbe  respondents  were  tbe 
owners  ot  a  randi,  and  the  appeUanta  were 
the  owners  of  certain  mill  property,  twtb 
situated  In  Columbia  county,  tbls  state  On 
April  1,  1916,  tbe  parties  hereto  entered  In- 
to an  agreement,  the  material  parts  of  which 
are  as  foUowa: 

"Enow  all  men  by  these  presents:  That  Jud- 
aon  A.  Corbett  and  wife  Jane  Corbett  and 
Laura  B.  Corbett,  a  widow,  have  agreed  to 
sell  to  W.  G.  Warwidc  and  wife  Martha  War- 
wick (all  of  Columbia  county,  Washington)  tbe 
Uuntsville  mill  property  and  water  rights  and 
equipment  used  in  connection  therewith,  for 
the  consideration  of  twenty  thousand  dollars, 
and  W.  G.  Warwick  and  Martha  Warwick  have 
agreed  to  sell  to  Judson  A.  Corbett  and  wife, 
Jane  Corbett,  and  Laura  B.  Corbett,  a  widow, 
their  farm  in  scctiona  8  and  9,  township  9 
north,  range  39  E.  W.  M.  for  the  eonsideratioo 
of  $16.60a  •  «  •  The  said  Warwick  la  to 
take  the  said  mill  property  from  said  Corbetts 
at  tbe  agreed  price  of  $20,000,  upon  which  prop- 
erty there  is  a  mortgage  for  $15,000  given  to 
W.  H.  Bichardson  •  •  •  which  said  mort- 
gage is  deducted  from  said  price  of  $20,000  leav- 
ing an  equity  conveyed  to  said  Warwick  of 
$5,000,  and  said  Warwick  and  wife  conveying 
said  farm  land  to  said  Corbetts  for  the  sum  of 
$ltt,0OO,  upon  which  there  are  two  mor^ges 
giveu  to  J.  A.  Anderson,  eae  tor  tbe  prindpai 
sum  of  $3,200  *  •  •  and  one  for  the  sum  «f 
$1,200  •  •  •  making  a  total  of  principal 
sum  of  said  mortgages  of  $4,400,  wblcb  leaves 
an  equity  conveyed  by  said  Warwick  to  tbe 
said  Corbetts  of  $12,000.  *  *  *  To  W.  G. 
Warwick  is  to  be  delivered  tbe  deed  and  ab- 
stract of  the  mill  property  above  namod,  to- 
gether with  the  Bum  of  $0,600.00  cash  and  all  in- 
terest to  be  paid  on  tbe  said  Richardsoo  mort- 
gage  by  the  said  Corbetts  up  to  the  day  of  such 
delivery,  *  *  *  it  being  understood  that  the 
said  Ciorbetts  are  trading  their  mill  property 
^as  described  in  said  deed  for  tbe  farm  property 
of  tbe  said  Warwicks,  as  described  in  their 
deed,  on  the  following  basis:  The  mill  property 
at  $20,000  less  tbe  mortgage  of  $15,000,  with 
interest  paid  to  date  of  transfer,  and  tbe  War- 
wick property  for  $16,500  less  the  amount  of 
$4,400.00  mortgages,  interest  paid  to  date,  and 
the  said  Corbetts  to  pay  the  difference  in 
equities  In  above  properties  of  $7400:  $600 
cash  of  wblch  has  this  day  been  paid  by  said 
Corbetts  to  said  Warwick,  leaving  a  balance 
due  from  said  Corbetts  to  be  paid  at  the  date 
of  delivery  of  said  instruments  of  $6,000.00." 

This  agreement  was  the  subject-matter  of 
a  complaint  thereafter  tiled  by  the  reepond- 
ents,  the  chief  recitals  of  which  were:  That 
W.  H.  Richardson,  the  mortgagee  named 
aoore,  Is  a  cousin  of  J.  A.  Corbett;  that  one 
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J.  W.  Jessee,  made  a  party  defendant,  la  the 
manager  of  the  Colmobia  National  Bank  of 
Dayton;  tbat  pUtintUta  (respondents  bere) 
for  some  time  prior  to  April  1,  1915,  were 
desirous  of  moving  into  the  town  of  Dayton, 
for  the  benefit  of  tbelr  children's  educa- 
tion, and  to  that  end  Warwick  was  seeking 
a  business  of  some,  sort  In  that  place ;  that 
thereafter  he  entered  Into  negotiations  with 
J.  A.  Corbett,  looking  to  tbe  purchase  of  a 
small  feed  mill,  operated  by  Corbett  In  Day- 
ton; tbat  Corbett  informed  the  complainant 
that  he  preferred  to  sell  the  mill  at  Hunts- 
vllle  (tbe  subject-matter  of  tbe  foregoing 
agreement)  and  represented  that  as  an 
attractive  proposition,  but  upon  the  quota- 
tion of  a  price  of  $20,000  for  the  HuntsrlUe 
property,  the  matter  was  temporarily  drop- 
ped; that  the  Richardson  mortgage  then 
on  the  property  was  largely  for  the  purpose  I 
of  exaggerating  the  value  of  the  mill,  which 
really  was  not  in  excess  of  the  sum  of 
$10,000:  that,  after  various  negotiations,  Cor- 
bett proposed  a  trade  of  the  Huntsvllle  prop- 
erty for  the  Warwick  ranch  on  somewhat 
dUferent  terms  than  those  first  proposed 
for  the  outrl^t  sale  of  the  mill  property; 
that  tbe  terms  were  that  Corbett  would  re- 


to  Warwick.  Thereafter  Corbett,  seeing  that 
Warwick  was  unable  to  operate  the  mill,  came 
to  him  and  proposed  that  be  deed  back  tbe 
mill  property  to  Corbett,  as  the  mortgage  for 
$15,000  aforementioned  would  be  foreclosed ; 
that  Warwick  was  finally  prevailed  upon  to 
deed  back  tbe  mill  to  Corbett  without  releas- 
ing Corbett  from  bis  liability  to  the  Warwicks 
for  tbe  value  of  the  farm.  After  alleging  tbat 
the  Corbetts  have  not  deeded  back  the  farm, 
nor  paid  the  Warwicks  the  value  thereof, 
the  complaint  concludes  with  general  aver- 
ments of  fraud,  and  prayer  for  damages  in 
the  sum  of  $13,200. 

The  answer  of  the  defendants  below  was 
practically  a  general  denial. 

Upon  the  trial  the  Jury  found  for  tbe  plain- 
tiffs below  in  the  sum  of  $6,000.  The  Jury 
also  found  spedally:  (1)  That  defendant  J. 
W.  Jessee  did  not  promise  Warwick  that  he 
would  finance  Warwick  In  carrying  on  the 
mill  business;  ^)  tbat  tbe  value  of  the  War- 
wick land  at  tbe  time  of  the  trade,  exclu- 
sive of  tbe  mortgage  thereon,  was  $15,200; 
that  tbe  value  of  tbe  mill  property  belonging 
to  Corbett,  exdu^ve  of  the  mortgage,  at  tbe 
time  of  the  trade  was  $8,200;  that  (S)  War^ 
wick  did  not  examine  the  mill  property  be- 


taln  the  grain  warehouse  and  convey  tbe  bal-  'oi'^  tlie  trade;  and  (4)  that'  Wkirwick  did  <Ah 


ance  of  the  Huntwille  property  for  Oie  sum 
of  $20,000.  paying  jOalntlflrB  the  sum  of 
$7,300  in  cash,  less  accrued  Interest  on  plain- 
tllfs'  mortgages  and  farm  taxes^  not  exceed- 
ing $200;  that,  relying  on  tbe  representa- 
tioDS  of  Corbett  as  to  the  value  and  earning 
capacity  of  the  mill,  the  Warwicks  accepted 
this  latter  proposal,  and  the  agreement  here- 
inbefore set  forth  was  entered  Into. 

The  complaint  further  charges  that  tbe 
defendants  below  then  entered  into  a  con- 
spiracy, the  gist  of  which  was  that,  when 
Warwick  came  to  receive  his  deed  to  the 
mill  property,  Corbett  would  represent  to 
Warwick  tbat  he  ((3orbett)  would  have  to 
pay  Richardson  $5,000  on  the  principal  of 
tbe  mortgage,  and  hence  contd  not  pay  the 
$7,300  cash,  as  agreed,  and  that,  if  this  were 
acceptable  to  Warwick,  Jessee,  the  bank 
manager,  would  advance  Warwick  what 
money  he  needed  from  time  to  time  to  buy 
grain  and  get  the  mill  started;  that  this 
proposal  was  thereafter  made  to  Warwick, 
but  rejected  by  him.  At  the  continued  solic- 
itation of  Corbett,  Warwick  was  Induced,  it 
Is  alleged,  to  call  on  Jessee  at  the  bank,  who 
there.  It  is  claimed,  agreed  to  finance  War- 
wick, which  promise  was  fraudulently  made 
to  Induce  Warwick  to  deed  the  farm  to  Cor- 
bett In  pursuance  of  tbe  alleged  conspiracy; 
and  that  In  reliance  upon  Jessee's  promise 
they-  then  agreed  to  Corbett's  proposal,  and 
sometime  after  vacated  the  farm  and  pre- 
pared to  operate  tbe  mill.  It  is  further  al- 
leged that,  except  for  an  advance  of  $150, 
the  bank  refused  to  make  any  further  loana 
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tain  advice  from  other  parties  than  the 
defendants  before  nutklng  the  trade. 

On  this  anwal,  the  appdlanta  otmtoid: 
(1)  oniat  when  the  property  Is  at  hand  to  be 
examined  and  toll  omEortonlty  given  for 
examinati<m,  and  nothing  la  done  to  prevent, 
and  no  conditions  exist  to  prevent,  full  ex- 
amination, and  the  party  undertakes  examin- 
ation, the  law  will  not  permit  him  to  say 
that  he  relied  upon  representations  as  to 
existent  conditions;  (2)  tbat  It  is  also  tbe 
law  tbat  where  a  person  seeks  advice  upon 
a  subject,  and  is  given  such  advice,  he  will 
not  be  permitted  to  say  that  be  relied  upon 
representations  which  were  the  subject  of  the 
inqoiry;  and  (3)  ^hat  the  measure  of  dam- 
ages Is  not  the  difference  in  value  of  the 
properties  as  the  Jury  found,  but  it  is  the 
difference  In  the  value  of  the  property  pur- 
chased at  tbe  time  of  the  purchase  and  tbe 
value  of  the  property  had  it  been  as  repre- 
sented or  agreed,  but  not  exceeding  the 
agreed  valuation.  That  in  this  case  the 
agreed  valuation  of  the  mill  property  was 
$20,000,  and  tbat  the  Jury  having  found  that 
the  pn^rty,  inclusive  of  the  mortgage,  was 
worth  $I9,2(X),  tbe  respondents  would  only  be 
entitled  to  $800  damages. 

[1]  As  to  tbe  first  two  contentions  of  tbe 
appellants,  this  court  has  held  In  various 
cases  that  false  representations  aa  to  tbe 
value  of  a  business,  and  as  to  the  proUts  de- 
rived therefrom,  peculiarly  within  the  knowl- 
edge of  tbe  seller  and  Inducing  tbe  sale,  may 
be  relied  upon  by  the  purchaser,  notwith- 
standing the  purchaser  may  have  made  a 
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pbyslcal  InspectloD  of  the  pTOpertj.  Sowlea 
r.  Fleetwood.  97  Wash.  166,  165  Pac.  1066. 
This  court  has  also  held: 

"Ordioary  prudence  does  not  require  a  person 
to  test  th«  truthfulness  of  representations  made 
to  him  b7  another  as  of  his  own  knowledge  with 
the  intent  that  they  shall  be  believed  and  acted 
npon,  even  tboogh  the  party  to  whom  such  rep- 
resentations are  made  may  have  an  opportunity 
to  ascertain  the  truth  himself.  Such  is  the  law 
as  established  by  the  overwhelmins  weight  of 
authority."  Christensea  T.  Koch,  85  Wash. 
476.  148  Pac  586. 


See,  also,  Gordon  r.  HUlman,  91  Wash. 
484,  485, 158  Pac.  96. 

[2,  S]  In  this  cas^  Warwick  never  had 
the  opportunity  to  test  the  representaUona  of 
Corbett  aa  Co  the  proiita  of  the  bnsbiess,  for 
be  never  actually  bad  the  business  started; 
as  the  evidence  shows,  he  was  not  finan- 
cially aUe  to  begin  the  operatloD  of  ttie 
mill,  and,  although  In  answer  to  an  Inter- 
rogatory the  Jury  found  spedally  that  de- 
fendant Jessee  had  not  made  any  promise 
to  finance  Wbrwlck,  still  their  verdict  proper 
must  be  held  to  have  established  that  War- 
wlck,  on  the  whole,  was  fraudulently  and 
wrongfully  induced  by  Corbett  who  was 
found  liable,  to  nnbark  upon  a  vessel  for 
whose  sails  there  was  no  posdbility  of  wind. 
Tbla  is  not  sudi  a  conflict  between  a  special 
finding  and  a  general  verdict  as  to  bring  It 
within  the  rule  enunciated  by  this  court  that, 
where  confilct  exists  between  a  general  ver- 
dict and  a  vedal  finding,  the  special  find- 
ing will  be  held  to  gorm;  tor  the  special 
finding  la  practically  a  separate  verdict  re* 
leaalng  Jeasee,  who  was  not  ladnded  In  tbe 
general  verdict,  and  was  therefore  dis- 
charged ftom  the  caae. 

[4, 1]  As  to  appellanta*  ttilrd  oontentlon, 
that  the  measnre  of  damages  applied  In  this 
eaae  waa  Incorrect,  while  Uie  law,  aa  stated 
In  Parkburst  v.  Elliott.  173  Pac  731.  la  that 
the  measure  of  damages  Is  the  difference  be- 
tween ttae  Talue  of  the  property  transferred 
at  the  time  of  the  sale,  and  what  its  value 
would  have  been  if  as  i^resented,  still,  In 
the  instant  case,  tbe  plaintiffs  below  were 
also  entitled  to  recover  the  value  of  their 
farm  and  to  be  reimbursed  for  actual  loss 
directly  attributable  to  appellants'  fraud. 
Eyera  Bnxbank.  87  Wash.  220,  106  Pac 
656. 

We  cannot  say  that  the  verdict  of  the  Jury 
is  clearly  against  tbe  evidence  as  adduced, 
Dor  that  the  measure  ot  damages  found  by 
them  Is  excessive.- 

The  Judgment  thereon  will  be  affirmed. 


CHADWICK,  C.  J.,  and  MOUNT.  PAB- 
KBB,  and  FULLEIRTON.  JJ.,  concur. 


BfiPOBTEB 

cnor.sat 

BU6H  et  aL  T.  SOLBIM. 

(Supreme  Court  of  Oregon.    May  20;  1919.) 

1.  JDSTICBS  OF  THC  PBAOB  «S3l68(7.  9>— UH- 
DEBTAEINa    OW    ApnaL— LZHZTATIOH  IK 

Amount. 

It  is  sufficient  tliat  an  ondertaking  on  appeal 
from  a  justice  court  follow  tbe  terms  of  the 
statute,  and  It  abould  not  be  limited  in  amount, 
since  to  stay  proceedings  it  must  provide  that 
appellant  will  satisfy  any  judgment  that  may 
be  given  against  him  ob  the  appeaL 

2.  Justices  of  thi  Peacb  «=>1&9(13)— Uh- 
DiBTAKiNa  on  Ajppux—Waiver  of  Riobt 

AS  TO  JUBTIFICATIon  OF  SURETT. 

Where  appellees  on  an  appeal  from  a  justice 
of  the  peace  failed  to  except  to  the  sufficioicy 
ot  the  surety  or  to  require  that  he  Justify  as 
provided  by  L.  O.  U  }  24^  they  waived  their 
right  in  that  respect,  so  that  the  filing  of  the 
transcript  perfected  the  appeal  as  provided  by 
section  2468. 

3.  JUSTXOBS  or  TBM  PUCE  4ss>168(Q— APPEAL 
—  UNDBKrAEHIQ  — JUSTXITOATIOir  Ot  SUBB- 
TIB8. 

That  a  sor^  subscribed  the  affidavit  of 
justification  to  an  nndertalcing  on  appeal  fron 
a  justice  of  tbe  peace  before  the  wpeal  was  tak- 
en did  not  lessen  his  llabUity. 

4.  BlOKBSS  »JUl8(8)  —  COnTBAOTB  lOB  OOH- 

PEvaATioN  —  BTATun  or  Feauds— SoFn- 

oixnoT  or  Mxmobahduu. 
A  contract  for  the  exchange  of  land  drawn 
up  by  a  real  estete  broker,  signed  by  the  bro- 
ker's principal  and  the  other  party  to  the  ex- 
change, providing  tor  a  ccnnmiasion  to  be  figured 
in  T^lar  manner  and  for  the  payment  of  the 
customary  sum,  but  not  stating  to  wh<Mn  pay 
able,  not  being  a  contract  made  for  the  bencCC 
trf  tbe  iMoker,  and  the  ImAer  having  no  privity 
or  Interest  therein,  was  not  a  menorandvm 
sufficient  to  satis^  tke  statute  of  firands  (ft. 
O.  U  I  806). 

5.  BaoKus  <u.ilO  Bbvkbabu  OonraAcra— 
Oohtkaot  to  Sell  Realty  and  Pbbbos- 

ALTT. 

A  contract  whvdiy  a  brokCT  waa  to  sell  or 
trade  real  and  personal  property  providing  tm 
a  lump  aum  without  reference  to  the  separate 
value  of  any  particular  item  Md  not  severable 
aa  to  the  real^. 

6b  Bboeebb  ^948(1)— Acnon  ioe  OoMFsmA' 
TioR— UNwarrrew  Cohteaoib  withir  Stat- 
ute. 

A  contract  whereby  a  broker  la  to  sdl  real 
and  personal  property,  including  services  with- 
in the  stetuto  of  frauds,  is  void  when  not  in 
writing  as  required  by  O.  L.  i  806,  notwith- 
standing part  of  the  property  Is  personal;  ac- 
tion thereon  being  on  the  contract,  and  not  tor 
the  quantum  mendt 

7.  Appeal  ahd  Bbbob  «=>997(3)— Bevijbw— 
QuEsnoif  B  or  Fact— Duection  or  Vebdict 
Where  both  plaintiff  and  defendant  rest  the 
case  and  move  for  directed  verdict,  the  direction 
of  the  court  in  that  reapect  must  be  snst^ed 
if  any  of  tile  evidence  win  nvvxt  it. 
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6.  OnSTOUS  ARD  TTSAOEB  «=»3--C01(TU0n  AS 
MODtrZKD  BT  CnsTOH— BlMlUUITBS. 
To  be  bindinE,  a  custom  must  b«  reaBona- 
ble,  general,  known  to  tbe  parties,  or  of  aocb 
general  notoriety  that  their  knowledge  of  it 
must  be  presumed. 

D^rtment  1. 

Anneal  from  COrcolt  Court,  Lane  County; 
O.  F.  Sklpworth,  Judge. 

Action  by  Samuel  Bugh  and  others,  doing 
business  as  the  Sam  Rugh  Realty  Company, 
against  Ole  Solelm.  PlaintltTs  had  Judg- 
ment before  a  Justice  of  the  peace,  and  on 
trial  In  the  circuit  court  following  defend- 
ant's appeal  a  Judgment  for  defendant  was 
directed,  and  plaintiffs  appeal.  Affirmed. 

The  following  is  the  essential  all^ration  of 
the  plalntiCFs'  complaint: 

"That  a  few  months  prior  to  November  6, 
1916,  the  defendant  employed  the  plaintiffs  to 
try  and  trade  or  sell  186  acres  of  land  in  Lane 
county,  Or.,  and  to  trade  or  sell  some  live 
stock  and  other  personal  property  for  defend- 
ant, and  that  oa  the  Oth  day  of  November,  1916^ 
plaintiffs  fonnd  and  had  a  man  named  F.  L. 
Oibbs  as  a  prospective  costomw,  and  so  noti- 
fied the  defendant,  and  defendant  offered  to 
pay  plaintiffs  the  customary  sum  as  commission 
if  plaiotifEs  would  draw  up  a  contract  between 
the  said  F.  L.  Gibbs  and  defendant,  stating  that 
said  Gibbs  would  trade  certain  property  to  de- 
fendant for  the  above-mentioned  property,  and 
cause  said  F.  L.  Gibbs  to  sign  same,  and  if 
the  plaintifb  would  help  defendant  close  said 
deal  and  get  the  papers  executed  snd  get  the 
agreopient  executed  by  said  F.  L.  Olbbs  on  hit 
part,  snd  defendant  offered  to  figure  said  com- 
mission in  the  regular  manner,  and  plaintiSs 
accepted  said  offer  and  performed  said  acts  for 
defendant,  and  caused  said  deal  to  be  properly 
closed  to  the  satisfaction  of  the  defendant  and 
to  be  properly  executed  by  ssid  F.  L^  Gibbs  and 
by  deitendant** 

The  rmnalnder  of  ttaat  pleading  ^ves  data 
by  which  the  plalntlffB  compute  the  amount 
of  their  danand  and  avers  that  the  same  has 
not  been  paid.  Aside  tnm  admitting  the 
partnership  relation  of  the  plaintiCb,  the  an- 
swer denies  all  the  auctions  of  the  com- 
^olnt,  and  allies,  in  sabstanoe,  that  there 
was  DO  agreement  in  writing  respecting  the 
things  mentloDed  in  the  dedaiation.  The 
reply  traverses  the  answer. 

The  action  was  originally  commenced  In  the 
Justices  court  and  terminated  in  a  Judgment 
for  the  plataitUfs  on  January  18,  1918.  On 
January  21,  1918^  defoidant  served  and  filed 
In  the  Justice's  court  a  notice  of  appeal  to- 
gether with  an  ondoiijtaking  dated  January 
19,  1918,  ^gned  by  himself  and  Xhomas 
Solrim  as  surety,  the  latter  of  whom  signed 
the  afBdavlt  of  justiflcatlon  <m  the  date  last 
named.  The  body  of  the  undertaking  la  here 
quoted: 

"Whereas  the  above-named  defendant  Is  de- 
bItous  of  appealing  from  that  certain  Judgment 
rendered  and  entered  in  the  above-entitled  court 


in  favor  of  said  plaintiffs  and  against  the  said 

defendant  on  the  IStb  day  of  January,  1918. 
for  the  sum  of  $162.50,  together  with  costs  and 
disbursementB  taxed  in  the  sum  of  $9.25,  and 
from  the  whole  thereof,  to  the  circuit  court  of 
the  state  of  Or^n  for  Lane  county:  Now, 
therefore,  we,  Ole  Soleim,  defendant  and  prin- 
cipal, and  Thomas  Solelm,  surety,  do  hereby  un- 
dertake, promise,  and  agree  that  the  above- 
named  defendant,  as  ajH^ellant,  will  pay  all 
costs  and  disbursements  that  may  be  awarded 
against  him  on  the  appeal,  and  that  he  will 
satbfy  any  Judgment  that  may  be  given  against 
him  in  the  appellate  court  on  the  appeal" 

The  plalntUb  moved  the  circoit  court  to 
dismiss  the  appeal  on  substantially  the  tal- 
lowing  grounds:  That  the  transcript  falls 
to  show  what.  If  any,  transacdons  were  had 
in  the  Justice's  court  aft^  the  botlcd  of  ap- 
peal and  undertaking  were  hied  and  during 
the  five  days  allowed  to  the  plaintiflfs  by  the 
statute  in  which  to  object  to  the  surety,  that 
the  undertaking  is  not  sufficient  in  point  of 
law,  because  it  does  not  state  any  amount  as 
a  penal  sum  or  any  amount  for  whicfh  any 
Individual  Is  bound ;  that  no  transcript  was 
filed  in  the  circuit  court  Mnce  the  appeal 
was  p^ected,  if  it  was  perfected ;  that  the 
surety  Justified  and  filed  the  undertaking 
before  the  notice  of  appeal  was  either  serv- 
ed or  filed;  and,  finally,  that  tji&ee  was  no 
sum  fixed  for  which  the  surety  should  give 
an  undertaking.  The  circuit  court  refused 
to  dismiss  the  appeal.  At  the  dose  of  the 
testimony  for  the  plaintiflls  in  a  Jury  trial 
which  followed,  the  defendant  rested  and 
moved  the  court  to  direct  a  verdict  for  tlie 
defendant,  substantially  on  the  ground  that 
there  was  no  evidence  sustaining  the  plain- 
tiffs' <daim  within  the  statute  of  frauda  The 
plalntlfEs  also  moved  the  court  to  direct  a 
verdict  in  favor  of  themselves  Ih  tbe  amount 
prayed  for  in  their  complaint  In  this  sltua- 
tl<m  the  court  directed  a  verdict  for  the  de- 
fendant, and  from  the  resulting  Judgment 
the  iklaintiflCs  appealed. 

H.  E.  Slattery,  of  Dngene  (A.  K.  Meek,  of 
Dayton,  Ohio,  on  the  brief),  for  appellants. 
Fred  IL  Smith,  of  Eugene  for  respcmdoit. 

BURNUrr,  J.  (after  stating  the  facts  as 
aboTO).  [1]  An  appeal  based  uptm  written  no- 
tice thereof  is  taken  trom  the  Justice's  court 
1^  serving  sudi  a  notice^  ffllng  the  original 
with  proof  of  sovice  Indorsed  thereon  by  the 
Justio^  and  by  giving  an  undertaking  tor 
costs  and  difitnirsemraits  oa  the  appeal,  but 
the  undertaking  does  not  stay  the  proceedlngp 
unless  it  further  provide  that  the  appellan.* 
will  satisfy  any  Judgment  that  may  be  giroi 
against  him  In  the  appellate  court  on  the  ap* 
peal.  '  The  undwtiAlng  would  have  bem 
void  had  it  been  limited  In  amount.  State 
ex  rd.  T.  McKlmuOTe,  S  Or.  207;  Sanborn  t. 
Fltzpatrick,  SI  Or.  459,  91  Pac.  640;  Sutton 
v.  Sutton,  78  Or.  0,  150  Pac:  1026,  152  Par. 
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27L  In  0)ftt  respect;  aliice  tbB  ondertakinff 
is  in  the  terms  ot  tbe  statute.  It  Is  sufBdent 
Begardlng  tbe  Jiistlflcatlon  of  surety,  sec- 
tlOTi  2461,  L.  O.  L.,  r^&ttng  to  proceecUngs 
lu  Justice's  courts,  declares: 

"All  sureties  on  an  undertakins  on  appeal 
must  have  tbe  quaUficationi  ot  bail  upon  arrest, 
and  if  reqnired  bj  ■  tbe  adTerse  party,  vltbin 
five  days  aiter  filing  tbe  undertaldng,  tbey  must 

justify  before  tbe  juetioe  In  like  manner." 

12]  The  plaintiffs  do  not  pretend  to  have 
ucepted  to  tbe  sufficiency  of  tbe  surety  or 
made  any  requirement  tbat  be  Justify. 
Hence  they  must  bc^  deemed  to  have  waived 
tbat  right.  Moreover,  the  bill  of  exceptions 
discloses  tbat  on  the  hearing  of  tbe  motion 
to  dismiss  the  appeal  in  tbe  circuit  court  tbe 
defendant  offered  to  allow  the  plaintlCb  even 
then  to  except  to  die  suffldeucy  of  tbe  surety, 
and  tbat  be  would  Justify  to  the  satisfaction 
of  the  court,  but  this  offer  was  not  accepted. 
Tbe  waiver  of  this  right  takes  with  It  all 
that  depends  upon  it,  which  lets  Into  opera- 
tion tbe  provision  of  sectloD  2463,  U  O.  !<., 
statin;  tbat: 

"UptKi  the  filing  of  tbe  transcript  with  tbe 
clerk  of  the  circuit  court,  tbe  appeal  is  pw- 
fected.** 

In  the  absence  of  any  attempt  to  require  tbe 
surety  to  justify,  the  plaintiffs  cannot  now 
abjure  tbeir  waiver  and  comi^aln  that  the 
appeal  was  not  perfected. 

[3]  The  fact  that  the  surety  subscribed  to 
tbe  affidavit  of  Justification  before  the  appeal 
was  taken  cannot  lessen  his  liability  thereon, 
and  hence  the  plaintiffs  were  not  harmed  by 
tbat  action.  It  Is  not  pretended  tbat  tbere 
were  any  proceedings  In  tbe  justice's  court 
after  tbe  filing  of  tbe  undertaking  and  the  al- 
lowance of  the  appeal.  The  traoscript  of  tbe 
justice's  court  proceedings  forming  a  part  of 
tbe  transcript  on  appeal  and  brougbt  Into 
this  court  by  the  plalntlfCs  appears  on  Inspec- 
tion to  be  regular  as  against  any  of  tbe  ob- 
jectloDS  urged  by  the  motion  to  dismiss. 
There  was  no  error  in  the  ruling  of  the  dr- 
cult  court  denying  this  motion. 

[4]  Confessedly  there  was  no  writing  sign- 
ed by  the  defendant  authorizing  or  employ- 
ing the  plaintiffs  as  an  agent  or  broker  to  sell 
or  purchase  tbe  real  estate  mentioned,  with- 
in tbe  meaning  of  section  808,  I*  O,  L.,  de- 
claring such  agreements  to  be  void  unless  tbe 
same  or  some  note  or  memorandum  thereof 
expressing  the  consideration  be  in  writing 
and  subscribed  tbe  party  to  be  charged, 
and  declaring  that  no  evidence  other  than 
the  writing  shall  be  given  In  such  cases  ex- 
cept in  the  instances  provided  by  law  re- 
specting lost  instruments  and  tbe  like.  It 
seenu  that  tbe  plaintiffs  drew  up  a  memoran- 
dum of  tbe  contract  between  tbe  defendant 
and  one  tiibbs,  with  whom  the  former  ex- 
changed properties,  which  memorandum  waF 
signed  by  both  Gibbs  and  the  defendant  and 
contained  this  clause: 


REPORTER  (Ot 

"Conuniasion  on  deal  to  lie  figured  In  regolar 
manner,  and  we  both  agree  to  pay  eaatomarj 
sum.** 

This  was  not  a  contract  made  directly  for 
the  benefit  of  the  plaintiffs.  It  was  a  trans- 
action between  other  parties,  In  which  the 
plaintiffs  had  no  privity  or  interest,  and  they 
cannot  claim  anything  under  that  stipulation. 
Although  Qibbs  and  Soleim  "both  agree  to  pay 
customary  sum,"  it  is  not  stated  to  whom 
tbey  are  to  pay  it,  thus  making  a  situation 
analogous  to  those  portrayed  In  Parker  v. 
Jeffer7,  26  Or.  186,  87  Pac  712,  and  Wash- 
bum  v.  Interstate  Investment  Co.,  26  Or. 
436,  36  Pac.  633,  88  Pac.  620,  where  a  general 
promise  to  advance  money  for  payment  of 
debts  or  claims  without  specification  of  what 
particular  demands  are  to  be  paid  affords  no 
cause  of  action  in  favor  of  ooe  wbo  might  be 
indirectly  benefited  by  the  performance  of 
the  promise.  The  excerpt  quoted  attove  is 
not  such  a  memorandum  as  satisfies  the 
statute  of  frauds  in  the  interrat  of  tbe  plain- 
tiffs. There  was  therefore  an  utter  failure 
of  proof  within  the  meaning  of  this  statute 
authorizing  them  to  recovn-  for  services  as 
brokers  in  the  sale  or  purchase  of  real  estate 
for  commission. 

[S,  81  It  is  claimed,  hovrever,  tbat  Inas- 
much as  they  allege  that  some  personal  prop- 
erty was  to  be  included  in  the  deal  as  well 
as  their  services  for  drawing  up  the  con- 
tract and  helping  to  close  tbe  deal,  tbe 
plaintifhi  are  entitled  to  recover  at  least  for 
the  services  otiier  than  acting  as  a  broker  to 
secure  a  purchaser  for  real  property.  The 
contract  stated,  however.  Is  not  a  severable 
one.  It  is  for  a  lump  sum  without  reference 
to  the  separate  value  of  any  particular  item, 
and  hence,  as  it  includes  services  within  the 
statute  of  frauds,  the  whole  stipulation  is 
void  and  cannot  be  enforced  as  such ;  the  ac- 
tion being  plainly  upon  the  contract  as  al* 
l^ed,  and  not  for  the  quantum  meruit 
Banks  v.  Crow,  8  Or.  477;  Horseman  t. 
Horseman.  43  Or.  83,  72  Pac.  698 ;  Grant  t. 
Grant,  63  Conn.  530,  29  AU.  15.  38  Am.  St 
Rep.  379 ;  Pond  v.  Sheean,  132  HI.  312, 23  N.  B. 
1018,  8  L.  R.  A.  414;  Becker  t.  Mason,  30 
Kan.  697.  2  Pac.  850;  Dennis  Kuster.  57 
Kan.  215,  45  Pac.  602;  Jackson  v.  Blvans, 
44  Mich.  510.  7  N.  W.  79;  Thayer  v.  Rock. 
13  Wend.  (N.  T.)  63;  Clark  v.  Davidson,  53 
Wis.  317.  10  N.  W.  384 ;  Ellis  v.  Gary,  74  Wis. 
176,  42  N.  W.  252.  4  L.  R.  A.  55.  17  Am.  St. 
Rep.  125:  Kessler's  Estate,  87  Wis.  660,  59 
N.  W.  129.  41  Am.  St  Rep.  74 ;  R.  &  U  Co. 
V.  Metz,  175  App.  DIv.  276,  160  N.  T.  Supp. 
145 ;  Quirk  v.  Bank  of  Commerce  &  Trust  Co., 
244  Fed.  682,  157  C.  O.  A.  130.  It  would  be 
an  evasion  of  the  statute  If  a  real  estate 
broker,  assuming  to  act  under  oral  appoint- 
ment to  negotiate  a  sale  of  land,  should  be 
allowed  to  tack  bis  claim  for  that  service  to 
another  demand  for  drawing  a  deed  and 
make  the  latter  the  device  by  which  he  conld 
leoovw  on  an  agreement  which  the  law  says 
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la  Told  unless  It  Is  embodied  In  a  writing  con- 
taining certain  prescribed  terms.  The  di- 
rected verdict  was  a  proper  solntlon  of  tiie 
Issue. 

[7,  t]  Another  point  of  view  leading  to  an 
affirmance  of  the  mllng  of  the  drcolt  court 
Is  Illustrated  by  Patty  t.  Salem  Floaring  Mills 
Co..  S3  Or.  860.  06  Pac  1106,  88  Pac.  621, 100 
Pa&  29S,  teaching  the  doctrine  Uiat,  when 
both  plaintiff  and  ddf«idant  rest  tSie  case 
and  more  the  court  for  a  directed  verdict. 


Action  by  T,  J.  Martin  against  T.  More- 
land,  D.  8.  Painter,  and  W,  B.  Schmidt 
E*rom  a  Judgment  for  plaintiff,  d^endant 
Painter  appeals.  Reversed,  and  case  runand- 
ed  for  further  proceedings. 

See,  also.  174  Pac  722. 

This  Is  an  action  for  damages.  The  com- 
plaint alleges  that  plaintiff  was  the  owner  of 
an  interest  In  certain  furniture  in  a  rooming 
houfie,  of  a  ralue  exceeding  $2^,  and  defend- 


the  direction  of  tba  court  In  that  req>ect  Moreland,  l«ing  d^nms  of  p„r<^8ing 
 ►   ^-4™!  i«  -  #  the  same,  offered  therefor  $100  In  cash,  and 


must  be  sustained  If  any  of  tbiB  evidence  will 
support  it.  An  essential  elonent  of  the  case 
for  the  plaintUb  In  tba  instant  cDntenti<m 
was  the  establishment  of  a  custom  regulat- 
ing Uie  rate  fOr  calcnlatlng  commissions.  It 
is  elementary  that  to  be  binding  a  custom 
must  be  reasonable,  must  be  general,  and 
must  be  Iciiown  to  the  parties  or  be  of  such 
general  notoriety  that  their  knowledge  of  It 
must  be  presumed.  The  only  witnesses  who 
testified  about  a  custom  controllli^  the  rate 
of  computation  were  two  of  the  plaintiffs. 
There  Is  no  erldoice  In  tlie  record  tending 
to  show  that  the  custom  was  dther  general 
or  was  known  to  the  detttidant  Very  prop* 
erly.  then,  the  drcuit  court  might  conclude 
that  the  plaintiffs  had  failed  to  establish  this 
essential  branch  of  tfadr  case,  and  hence  was 
Justified  In  directing  a  verdict  for  the  de- 
fendant on  account  ot  failure  ot  proof  In  that 
respect  There  is  no  error  In  the  mUugs  oC 
the  circuit  court 
The  Judgment  is  tlwreforo  affirmed. 


HcBPiDB.  a 

SON,  JJ.,  concur. 


and  BEAN  and  BXN- 


(98  or.  CD 

MARTIN  T.  MORELAND  et  aL« 

(Supreme  Ooart  of  Oregon.    May  20,  1919.) 

1.  Words  and  Phbabeb— "Gilt  Edok." 
The  term  "gilt  edge,"  as  applied  to  com- 
mercial paper  Is  a  colloquialism,  meanlDg  of  the 
best  qualtt;  or  highest  price,  first  class,  and  not 
implying  that  a  note  which  Is  not  gilt  edge  is 
not  collectible,  or  tliat  the  maker  is  Ixt^wnai- 
ble. 

2.  Fbaud  •s>25  — Right  to  Rxoovkb— Ir- 

JUBY. 

The  seller  of  fatniture-in  a  rooming  honse 
to  one  who  paid  in  cash  and  note  secured  by 
mortgage  could  not  recover  damages  from  the 
purchaser  and  another,  charged  to  have  conspir- 
ed to  create  a  pretended  security,  by  execution 
of  mortgage  without  actual  oonsideiation,  nn- 
less  he  suffered  some  injury. 

Department  1. 

Ai^>eal  fnmi  Circuit  Court  Multnomah 
County;  B.  V.  Uttlefield,  Judge. 


a  note  for  $150,  secured  by  a  mortgage  upm 
a  lot  in  North  Pacific  addition  to  the  dty  of 
Astoria.   It  is  averred  that  Moreland  repre- 
sented to  plaintiff  that  the  note  and  mortgage 
were  worth  tbe  face  value,  and  that  "said 
note  and  mortgage  were  gilt  edge  and  first 
class  in  every  respect  and  well  secured."  The  ' 
usual  allegations  follow  In  r^rd  to  plain- 
tlfTs  reliance  upon  these  representations,  and  • 
the  consequent  sale  and  delivery  of  the  furni- 
ture, with  acceptance  of  the  note  and  mor^  = 
gage  in  part  paym^t  therefor.  These  redV ' 
als  are  followed  by  averments  to  the  effect 
that  the  representations  as  to  the  value  of  < 
the  note  and  mortgage  were  fialse  and  fraud- 
ulent "in  that  the  purported  note  and  mort- 
gage was  not  'gilt  edgtf  and  was  not  well 
secured ;  that  the  property  described  in  said 
purported  mortgage  is  worthless  and  value- 
less, and  Is  assessed  for  the  sum  of  $1,  and 
said  detoidant  Moreland  knew  at  tbe  time 
be  made  said  representations  and  statemoits 
that  the  property  described  In  said  purported 
mortgage  was  worthless  and  valueless." 

There  are  farther  recitals  Aarglng  a  c<hi- 
spiracy  upon  the  part  of  the  several  defend-  - 
ants  to  a«te  a  pretended  securi^  by  the  ex- 
ecution of  the  mor^ge  without  any  actual 
consideration,  up<m  worthless  land,  fbr  the 
purpose  of  defrauding  plaintiff,  who  asks  for 
judgment  In  the  sum  of  $150,  with  Interest 
The  defendant  Painter  demurred  to  the  cnn- 
plalnt  which  donurrer  being  overruled,  he 
answered,  denying  the  material  allegations  of 
the  complaint'  and  pleading  affirmative  the 
genuine  character  of  the  mortgage,  and  as- 
serting its  bona  fides.  A  trial  was  had  upon ' 
tbe  issues  thus  Joined,  at  the  t>eglnning  of 
which  the  defendant  Painter  objected  to  tbe 
admission  of  any  evidence  for  plaintiff  upon 
the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  objection  was  overruled,  and  an  excep- 
tion saved.  By  egreemoit  of  the  parties  the 
cause  was  tried  by  tbe  court  without  a  Jury, 
and  there  was  a  Judgment  for  plaintiff,  from 
which  defendant  Painter  appeals. 

S.  B.  Huston,  of  Portland  (F.  B.  Melvin  and 
S.  B.  Huston,  both  of  Portland,  on  tbe  brief), 
for  appellant 

Cbas.  J.  Swlndella,  ct  Portland,  Dor  re- 
spondent 


4sn9te  oUwr  casM  aw  mid*  topic  and  KET-NUUBBR  In  all  Ker-Ntwilnrad  Dlgaata  and  laSmm 
^•haarlog  dwUd  July  8,  UU. 
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BENSON.  J.  (after  statbig  the  facts  as 
above).  [1]  Hie  first  and  most  Important  as- 
slgnment  of  error  is  the  one  whldi  attacks 
the  stifflcienc7  of  the  complaint.  It  will  be 
observed  that  the  complaint  contains  no  al- 
l^tion  to  the  effect  that  Oie  defendant 
Schmidt,  the  maker  of  the  note,  is  iDsolvent 
or  irresponsible,  and  all  that  is  said  In  regard 
to  the  value  of  the  note  Is  that  it  Is  not  "gilt 
edge"  and  was  not  well  secured.  The  term 
"gilt  edge"  as  applied  to  commerdai  paper. 
Is  a  colloquialism,  and  its  meaning,  as  given  in 
the  Standard  DlctlcHoary  is,  "of  the  best  qual- 
ity, or  highest  price ;  first  class ;  as,  gilt  edge 
aecnrltles."  This,  obviously,  does  not  imply 
that  a  note  which  Is  not  "gilt  edge"  la  not 
cvllectlbl^  or  that  the  maker  is  Irreeponai- 
ble.  For  all  that  appears  In  the  eomiilaiiit. 
tike  maker  of  the  note  may  hare  bem  amply 
able  and  perfectly  wUUng  to  pay  the  Ikce  of 
the  note  with  accrued  interest  at  maturity. 

[2]  It  requires  no  dtatkm  of  authorities 
to  BBMTort  the  doctrine  that  t  litigant  is  not 
entitled  to  recover  damages  nnlees  he  has 
snfCered  aome  injury,  and  it  ISoUows  that  the 
donnrrer  should  have  been  sustained. 

A  motion  to  (Jlsmlss  the  appeal  was  submit- 
ted and  denied  (Kartln  v.  Horeland,  174  Fac 
72i9,  and  was  again  called  to  our  attrition  at 
the  time  of  argument  upon  the  merits.  We 
have  again  examined  tlie  record,  and  find 
tlut  the  motimi  is  without  merit. 

It  may  be  that  the  facts  will  ffxetity  an 
amended  c(»nplalnt,  but  that  is  a  subject  for 
the  consideration  of  the  trial  court  The 
judgment  is  reversed,  and  the  case  will  be  re- 
manded for  further  proceedings  not  lnoMUlls^ 
ent  with  this  oidnion. 

McBBdDE,  O.  J.,  and  BUBNBTT  and 
HARRIS,  JJ.,  concur. 


(M  Or.  SO) 

HISHLER  V.  BDHUNSON  et  aL 
(Supreme  Court  Dt  Or^tfm.    Bfay  27,  1919.) 

1.  Rxputvnr  ^»124(2)— Dn«inAiiT*B  Ridb- 
uvKBT  BonD—GonsmTcmnr— Costs. 

Beddivery  bond  of  defendant  in  replevin 
aietion  conditioDed  "for  the  payment  to  said 
plaintiff  of  any  soch  ram  as  may,  for  any  cause, 
be  recovered  against  said  defendant,"  htM  to 
oUigate  sureties  to  pay  costs  taxed  against  de- 
fendant in  the  trial  court  and  also  m  his  ap- 
peal. 

2.  Rkplxvin  ^»128 — Bbdiuvebt  Bond— 
Rnmaa  or  SuBKrT— Bxboctior  or  Sdpkb- 

BBDBA8  Bono. 

The  execution  of  a  supersedeas  bond  by  de- 
fendant in  replevin  action  on  appeal  from  Jadg- 
ment  for  plaintiff  does  not  operate  to  release 
sureties  upon  his  redelivery  bond. 


Department  2. 

Appeal  from  Clreolt  Court,  Lane  County; 
G.  F.  Sklpworth,  Jndgew 

Action  hTA.J.  Uishler  against  J.  M.  Bd- 
munson,  H.  J.  Edmunson,  and  H.  8.  Wtilis. 
Judgment  tor  plaintiff,  and  the  last-named 
defendant  appeals.  Affirmed. 

On  November  B,  1914,  the  plaintiff  com- 
menced an  action  in  replevin  In  the  circuit 
court  of  Lane  county  against  J.  M.  Edmon- 
son and  B.  A-  Allen  for  the  recovery  of  184 
bales  of  hops,  and  duly  filed  his  affidavit, 
bond,  and  order  requiring  the  sheriff  to  take 
possession  of  the  hops  and  deliver  them  to 
the  plaintiff.  While  the  sheriff  h^  posses- 
sion of  the  bops,  the  defendants  duly  exe- 
cuted a  oonnterlmnd  for  the  redelivery  of 
the  hopB  to  the  defokdant  J.  M.  Edmunson. 
reciting  that — 

"We  are  firmly  bound,  jointly  and  severally. 
Id  the  sum  of  $7,000.00,  being  double  the  value 
of  said  property,  as  stated  in  the  affidavit  of 
the  plaintiff,  for  the  dellvoy  thereof  to  the 
plaintiff,  if  such  delivery  thereof  be  adjudged  or 
for  the  payment  to  said  plaintiff  of  any  snch 
sum  as  msy,  for  any  cause,  be  reeovarsd  against 
said  deCettdant** 

TTie  htfffB  were  delivered  to  J.  M.  Edmun- 
son. A  trial  was  had,  and  Judgment  was  en- 
tered in  favor  of  the  plaintiff  against  the  de- 
fendants to  the  effect  that  the  plaintiff  was 
"the  owner  and  entitled  to  the  Immediate 
possession  of  said  property,  being  the  prop- 
erty hereinbefore  described,  and  further  de- 
creeing that  in  case  said  personal  pr(^)erty 
hereinbefore  mentioned  could  not  be  ddiv- 
ered  to  the  plaintiff  that  the  plaintiff  be  given 
a  Judgment  against  the  defendant  J.  M.  Ed- 
munson for  the  sum  of  $1,346.60  and  the 
'  costs  of  said  action,"  and  judgment  against 
the  said  defendant,  J.  Bf.  Edmunson,  and  hi 
favor  of  the  plaintiff,  was  thereupon  entered 
for  the  sum  of  $1,346.69  and  $74.69  costs,  en 
June  16,  191ft.  From  this  Judgment  the  de- 
fendant J.  M.  Eldmunson  appealed  to  this 
court,  where  It  was  affirmed  on  Uay  1,  1917. 
84  Or.  B5B,  164  PtiC  718.  Baaed  upon  a  man- 
date of  tills  court,  Judgmoit  wss  a^in  en* 
t»ed  in  the  circuit  court  of  Lone  ooun^  on 
July  24.  1917.  in  favor  of  the  plaintiff  and 
against  J.  H.  Edmunson  and  his  sureties  on 
the  supersedeas  bond,  which  they  executed 
upon  Uie  appeal  to  this  court,  for  the  princi- 
pal amount  and  costs  in  the  lower  court  and 
for  $39  costs  In  this  court. 

Execution  was  Issued  on  the  Judgment  ren- 
dered against  J.  H.  Edmunson  and  his  sore- 
ties  on  appeal  and  was  returned  by  the  sheriff 
wholly  unsatisfied.  No  part  of  the  Judgment 
has  heea  paid,  and  the  plaintiff  commenced 
this  action  against  the  defendants  J.  M.  Ed- 
munson, M.  J.  Edmunson,  and  M.  S.  Wallls 
to  recover  the  full  amount  of  the  judgmoit 
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and  all  costs  upon  the  redelivery  bond  which 
was  executed  by  the  defendants  M.  J.  Edmun- 
son  and  M.  S.  Wallls  on  November  6,  1914, 
by  reason  of  which  the  sheriff  delivered  the 
hoiw  in  controversy  to  the  defmdant  J.  M. 
Edmunson.  It  1b  contended  that  the  defend- 
ants M.  J.  Kdmnnson  and  M.  S.  Wallls  as 
sureties  are  .liable  to  the  plaintiff  upon  the 
redelivery  bond  for  the  full  amount  of  the 
Judgment  whldi  he  recovered  against  J.  M. 
Edmunson.  with  interest  thereon  from  the 
date  of  the  Judgment  at  6  per  cent,  per  annum, 
and  for  the  costs  in  the  drcnit  court  and  this 
court 

A  Jury  was  waived,  and  trial  was  had  be- 
fore the  circuit  court,  which  made  findings  of 
fact  and  conclusions  of  law  npon  which  it 
rendered  Judgment  in  favor  of  the  plaintiff 
and  against  all  of  the  defendants  for  the 
full  amount  of  plalntUTs  claim  with  costs 
and  Interest  thereon  at  9  per  cent  per  annum 
from  October  16,  1917,  the  date  of  the  Judg- 
ment The  defendant  M.  S.  Wallls  only  ap- 
peals, contending  that  because  by  the  man- 
date of  this  court  B  Judgment  was  rendered 
against  the  sureties  on  the  supersedeas  bond 
he  was  thereby  released  and  disdiarged 
from  any  liability  upon  the  r^levln  bond; 
that  there  is  nothing  In  the  record  to  show 
that  the  hops  could  not  be  delivered  or  that 
any  effort  was  made  by  the  plaintiff  to  secure 
them  after  the  final  Jadgmoit;  and  that 
Judgment  diould  not  have  beea  roidered  for 
the  amount  of  costs  In  the  Supreme  Oourt 

The  vital  question  is:  When  the  defendant 
In  a  T^levin  aptlon  executes  a  redtillvery 
bond  witli  surety  aol  obtaios  the  pnqperty  and 
the  plaintiff  reoovoni  Judgment  in  the  action 
for  its  posBSBsion  or  value  and  tbedefendant 
appeals  to  the  Supreme  Court,  executing  a 
supersedeas  bond,  and  through  the  mandate 
of  this  court  Jnd^nent  is  wtered  against  the 
d^oidant  and  his  sureties  on  the  8iii>ersedeas 
bond  for  the  value  of  the  property,  is  the 
surety  on  the  r^levln  bond  discharged  and 
released  from  all  liability? 

A.  C.  Woodcod^  of  Eugme,  for  appellant 
O.  H.  Foster,  of  Eiq^ene.  for  respondent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  The  bond  is  Joint  and  sev^al,  fol- 
lows the  statute,  and  expressly  provides  for 
the  delivery  of  the  bops  to  the  plaintiff  "If 
such  delivery  thereof  be  adjudged,  or  for  the 
payment  to  said  plaintiff  of  any  such  sum  as 
may  for  any  cause  be  recovered  against  said 
defendant"  Judgment  was  recovered  against 
J.  M.  Edmunson,  the  defmdant  in  the  origi- 
nal action,  for  the  sum  of  $1346.69,  the  value 
of  the  property,  and  974.60,  costs  In  the  trial 
court  From  this  Judgment  the  defendant 
J.  M.  Edmimson  appealed  to  this  court  where 
It  was  affirmed  with  costs  in  this  court,  $39. 

[1]  We  are  of  the  opinion  that  all  of  the 


EDMUNSON  93S 
p.) 

costs  In  both  courts  come  vrltbln  the  terms 
and  provisions  of  the  redelivery  bond.  It  was 
through  the  force  and  effect  of  that  counter- 
bond  that  the  property  was  taken  from  the 
sheriff  and  delivered  to  the  defendant  J.  M. 
Edmunson  In  an  action  then  pending.  At  the 
time  of  its  execution  his  sureties  knew  that 
the  case  could  and  mi^t  be  appealed  to  the 
Suprone  Court  And  regardless  of  the  supers 
sedeas  bond,  they  also  knew  that,  as  long  as 
the  redeUvery  bond  was  In  force  and  effect, 
the  def^dant  J.  M.  Edmunson  was  entitled 
to  obtain  and  hold  possession  of  the  bops. 

The  law  Is  well  stated  in  34  Oyc.  1S82, 
where  It  la  said: 

"Ooe  who  becomes  surety  on  a  replevin  bond 
thereby  becomes  a  Joint  debtor  with  the  princi- 
pal obligor,  and  ordinarily  his  andertakuig  ex- 
tends to  alt  proceedings  and  adjudications  in 
the  same  action,  tiirough  every  court  to  whidi  It 
may  be  carried  by  appeal,  in  case  the  party 
giving  tb»  undertaking  Is  Anally  defeated." 

We  find  In  2S  XL  C.  Li.  p.  919: 

"So  also  the  costs  In  the  replevin  salt  are  re- 
coverable by  the  successful  defendant  suing  on 
the  replevin  bond,  when  the  condition  is  that 
the  obligors  wilt  pay  to  the  obligee  any  Judg- 
ment he  might' recover  in  the  replevin  action." 

Coonradt  v.  Campbell,  28  Kan.  891,  Is  a 
similar  case,  and  it  was  there  held: 

"The  appeal  bond  continued  In  force  from  the 
time  it  was  given  nntit  the  property  was  restored 
nnder  the  Gnat  Judgment  The  supersedeas  bond 
was  only  additlmial  security,  having  in  no  man- 
ner set  amde  the  obligations  of  the  appeal  boai. 
It  was  entirely  optional  with  Coonradt  wheth- 
er he  took  the  Judgment  against  Um  In  the  dis- 
trict court  up  to  ttiis  for  review,  and  entirely 
optional  whether  if  he  did  take  it  up  he  should 
stay  the  enforcement  of  that  judgment  by  a 
supersedeas.  His  election  to  continue  the  liti- 
gation farther  and  to  stay  proceedings  in  no 
manner  released  htm  from  the  liabilities  as- 
sumed by  this  appeal  iMnd." 

The  same  principle  Is  sustained  in  State  t. 
McGlothlln,  61  Iowa,  312,  16  N.  W.  137; 
Campbell  v.  Laue,  2  Neb.  (Unoff.)  63,  95  N.  W. 
1043;  Shannon  v.  Dodge.  18  Colo.  164,  32  Pac 
61;  Jordan  v.  Agawam  Woolly  Co.,  106 
Mass.  571. 

The  only  authority  cited  by  defendant's 
counsel  Is  Winston  &  Fenwlck  v.  Blves,  4 
Stew,  ft  P.  (Ala.)  268.  That  case  was  first 
tried  In  the  county  court  and  an  appeal  was 
taken  to  the  circuit  court  A  supersedeas 
bond  was  executed  on  that  appeal  and  the 
Judgment  of  the  county  court  was  affirmed. 
An  appeal  was  then  taken  to  the  Supreme 
Court  and  another  supersedeas  bond  was  ex- 
ecuted on  that  appeal.  Judgment  was  ren- 
dered against  the  sureties  on  the  final  appeal, 
and  it  was  there  held  that  the  Judgment 
against  the  surettea  on  the  supersedeas  bond 
on  the  appeal  from  the  circuit  to  the  Supreme 
Court  operated  as  a  rdease  or  discharge  of 
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the  sureties  on  the  supersedeas  bond  on  the 
tl^eal  from  the  county  court  to  the  circuit 
court  That  case  Is  not  In  point  here. 

[2]  We  hold  that  the  snpersedeas  bond  Is 
cnmalatlre;  that  the  terms  and  provisions  ol 
the  redelivery  bond,  "for  the  payment  to  sold 
plaintiff  of  any  such  sum  as  may,  for  any 
cause,  be  recovered  against  said  defendant," 
are  broad  enough  to  cover  and  Include  costs 
In  the  trial  court  and  the  costs  on  appeal  to 
this  court ;  and  that  the  execution  of  the  su- 
persedeas bond  did  not  operate  to  release  the 
defendant  M.  S.  Wallls  from  liability  upon 
the  redelivery  bond. 

The  Judgment  of  the  drcolt  court  Is  uC- 
ftrmed. 

McBRIDE,  a  and  BEAN  and  BEN- 
NETT. JJ^  concur. 


(179  Cal.  9M) 

In  T«  PALOHARES'  ESTATE.   (L.  A.  R722.) 

(Supreme  Coart  of  CaHfornle.    Nov.  20,  1918. 
Rdiearing  Denied  Dec.  20, 1918.) 

1.  Bastasdb  ^=»6  —  iLLKarnUATK  Child  — 

BVIDENC»— SUTFICIKKCT. 
Evidence  held  Insnfficient  to  establish  tfae  es- 
sential element  of  adoption  of  lUegitimate  diild 
by  its  father  under  Civ.  Code,  {  230.  or  under 
statutes  in  force  ptior  to  its  enactment. 

2.  BASTABDS  «=>18  —  AOKWOWLKDOMKNT  OT 

Grxla— Statute—Bbtboactive  EmoT. 
Civ.  Code,  |  230,  as  to  adoption  of  Illegiti- 
mate child  by  its  fatiier,  does  not  apply  to  acts 
of  adoption  irtiidi  occurred  before  its  enactment 

8.  Affbal  aud  Eebob  «s9843(2)— Review— 
Mattebs  Not  Necbssabt  to  Decisioh. 
Where  finding  that  appellant,  petitioniD^  for 
letters  of  administration,  was  not  a  child  of 
deceased,  and  therefore  bas  no  Interest  in  estate, 
must  stand,  it  is  unneceesary  to  consider  other 
issues,  appellant  not  Iwing  interested  in  condi- 
tion of  estate  or  amount  of  property  subject  to 
administration. 

D^artment  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  James  C  Rives,  Judge. 

In  the  matter  of  the  Estate  of  Francisco 
Palomares,  deceased.  From  an  order  deny- 
ing petitions  for  letters  of  administration, 
Frandsca  Palomares  de  Alvarado  appeals. 
Affirmed. 

Wllledd  Andrews,  of  Los  Angeles,  for  ap- 
pellant 

Robert  A  Todd,  of  Lm  Anflela^  for  n- 
spmdoit 

UELVIN,  J.  Appellant,  Frandsca  Palo- 
mares  de  Alvarado,  petitioiied  for  letters  of 
administration  In  the  estate  of  Frandaco 
Palomares,  deceased,  alleging  that  he  had 


died  in  1882,  learlng  estiite  la  tbe  ooonty 
of  Los  Angeles,  and  that  she  was  en  Il- 
legitimate diild  of  said  Fnindaco  Palo- 
mares, adopted  by  him  la  onnidiance  with 
the  provisions  of  section  2S0  of  the  C3t11 
Cod&  The  petition  was  dated  Mardi  9, 
191T.  Porflrio  R.  Palomares,  a  son  of  Fran- 
dsco,  filed  iqppo^tloQ  to  the  appointment  of 
petiSoner,  denying  the  avermoits  r^ardlng 
her  paternity  and  adoption,  and  alleging 
that  by  protmte  proceedings  Instituted  short- 
ly after  his  fother's  death  all  of  tfae  proper- 
ty of  the  estate,  amounting  to  less  than  $1,- 
500,  had  been  assigned  to  the  minor  dill- 
dren.  whose  right  to  It  bad  been  unquestion- 
ed for  many  years.  There  was  also  a  re- 
quest ttma  certain  persons,  as  heirs  of  Fran- 
dsoo  Palomares,  deceased,  that  Porflrio 
Palomares  be  appointed .  administrator  of 
the  estate.  All  of  the  matters  of  dispute 
between  the  contesting  claimants  were  duly 
tried,  and  the  court  found  tfaat  Fmndsca 
Palomares  de  Alvarado  was  not  a  child  ot 
Frandsco  Palomares  and  not  a  party  In  In- 
tmst;  that  Porfirio  was  a  dilld  and  a 
party  in  Interest;  but  that  there  was  no 
property  In  the  estate.  Aocordingly  boQi 
petitions  fbr  letters  of  administration  were 
denied.  From  that  order  Frandsca  Palo- 
mares de  Alrarado  bas  appealed. 

Mrs.  Alvarado  testified  that  she  was  bom 
in  1862  in  San  Jose,  now  known  as  Pomona. 
She  Introduced  in  evidence  a  certified  copy 
.of  an  entry  In  the  baptismal  register  of  the 
Catholic  church  at  San  Bernardino  redtlng 
that  on  the  7th  day  of  January,  1802,  Fran- 
dsca. daughter  of  Frandsco  Palomares  and 
Tonsoja  Valdes,  had  been  baptized,  and  that 
Luis  Palomares  and  Josefh  Palomares  were 
the  sponsors.  She  further  stated  that  she 
did  not  remember  meeting  Frandaco  Palo- 
mares until  iShe  was  dght  or  nine  years  eAd. 
Sbe  said  tiiat  she  knew  of  Mr.  Palomares 
sending  money  on  several  occasions  to  aid 
In  her  educatUm;  that  be  bad  given  her 
vttrltws  small  soma  and  had  called  her 
"daughter."  At  tiiat  time  Blr.  Palomares 
had  married,  and  the  mother  of  Frandsca 
bad  becwne  the  wife  of  Blr.  Rnix.  Mrs. 
Alvarado  testified  that  die  never  visited  the 
house  ot  the  Palomarea  family  after  tiie 
marriage  of  Mr.  Palomares,  and  that  she 
had  no  recollectim  of  erer  bdng  at  tiie  httne 
of  tila  parents,  wfaer^  as  shown  by  the  tes- 
timony of  otiiw  wttDessOi,  he  lived  pilw  to 
his  marriage.  She  stated  that  she  had  al- 
ways been  known  by  tb»  name  of  Frands- 
ca Palomares  until  she  married  Mr.  Alvara- 
do. During  the  years  when  sbe  was  at- 
tending sdkool  she  lived  with  her  mother 
and  her  stepfather.  She  also  told  ot  an 
occastoD  when  Mr.  Palomares  introduced  her 
OS  his  daui^ter  to  a  Mr.  Soto. 

Jesus  Rivera  testified  that  Frandsco  Palo- 
mares acknowledged  Frandsca  as  his  daugh- 
ter, and  on  several  occasions  sent  small  sums 
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of  money  for  ber  by  Rivera,  wbo  was  tben  a 
boy.  An  old  man,  named  ^uqual  BnUdonx. 
testified  snbstantfally  to  ttie  same  effect 

A.  Rnbldouz.  a  brotber  of  tbe  otber  wit- 
ness, stated  <m  tbe  witness  stand  tbat  Fran- 
cisco Palomares  acknowledged  Franclsca  as 
bis  daogbter.  and  tbat  in  1864  or  186S.  wben 
Francisco  was  unmarried  and  IItIi^  wltb 
Ills  parents,  be  nsed  to  send  witness  to  get 
tbe  little  girl  and  bring  ber  to  tbe  ranch 
wbere  be  llred.  On  sudi  occasions  the  <diUd 
would  BtHuetlmeB  b«  kept  oremU^t. 

Fellddad  de  Buiz,  mother  of  Mrs.  Alrara- 
da  testified  tbat  Francisco  Palomares  was 
tbe  father  of  tbe  diild  Frandsca;  that 
witness  bad  caused  tbe  little  (me  to  be  bap- 
tized as  Fmndsca  Palomares  (tbe  pntattve 
father  not  being  present  at  the  ceremony) ; 
that  Mr.  Palomares  bad  sent  rarious  small 
sums  of  mon^  for  the  use  of  the  litUe  glri 
while  she  was  at  adiool;  that  Francisco 
Palomares  bad  often  acknoTrledged  tbe  girl 
as  his  child ;  and  that  before  his  marriage 
he  used  to  said  for  Ibe  child  to  be  brought 
to  the  borne  of  his  parents,  where  he  lived. 
Asked  bow  many  times  Franclsca  was  there, 
she  said  ''probably  two  oe  three  ttmes,"  and 
regarding  the  length  of  tbe  visits  she  testl- 
fled  tbat  tbe  little  i^rl  sometimes  stayed  all 
day  and  scnnetimes  she  would  remain  over* 
night 

[1,  1]  The  foregoing  was  substantially  all 
tbe  showing  in  favor  of  acknoMedi^B^t 
and  adoption,  and  in  contradiction  tbeieof 
Okk  was  counter  testimony  diat  wbu  tbe 
diild  registered  at  the  public  sdiool  under 
tbe  name  of  Pahnnares,  (be  reputed  father, 
on  being  Informed  of  sudi  registry,  denied 
that  she  was  bis  ttiUA.  It  was  in  testimony 
that  on  other  oecaalMUi  he  made  similar  de- 
ntals, and  nei^bors  abd  intimate  friends 
testified  tbat  tbey  never  knew  of  the  little 
girl  bdng  at  Idle  btHiie  of  Francisco  Palo- 
mares' parents.  But  even  witb<mt  tUs  tes- 
timony in  contradiction  of  tbat  offered  on 
behalf  of  Mrs.  Alrarado  there  was  a  fail- 
ure to  establish  the  essential  elonait  of 
adoption  in  accordance  with  section  230  of 
the  Civil  Code,  even  If  that  statute  were 
applicable;  but  tbo  Code  section  bas  ab- 
solDtely  no  force  or  effect  in  tbte  belated 
proceeding,  for  the  reason  tbat  substantially 
all  of  the  supposed  acts  of  adoption  oc- 
curred before  there  was  a  sectloD  230  of  the 
<^vil  Code,  or.  Indeed,  any  code  at  alL  All 
of  the  all^^  occasions  of  recel^ng  tlie 
dilld  into  tbe  ftimily  of  Francisco  Palomares 
were  before  tbe  year  1870,  and  section  230, 
Civil  Code,  went  into  effect  In  1873.  That 
section  is  not  retroactive.  Estate  of  Pico, 
62  Cat  84.  The  history  of  tbe  sectlw  was 
reviewed  In  Estate  of  Jessup^  81  Cal.  408- 
420,  21  Pae.  976|  22  Pa&  742.  1028.  6  L.  B. 
A.  694.  In  tbat  opinion  the  previous  stat- 
iites  were  also  dted,  and  the  court  indicated 
the  facts  that  prior  to  March  81.  1870,  the 
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adoption  of  an  lU^tlmato  dilld  could  <alty 
be  accomltdlabed  by  the  acknowledgment  of 
the  dilld  beffoe  a  witness  by  a  writtoi  In- 
strument ;  and  that  from  Mardi  81,  1870,  to 
January  1,  187S,  sudi  adoption  might  be 
by  a  writing  or  by  receiving,  treating,  or 
publicly  acknowledging  sucb  dilld  as  tbe 
offspring  of  the  adopting  parent  The  acts 
of  Palomares  before  1873  utterly  failed  to 
measure  up  to  the  terms  of  either  of  the 
statutes  In  ^ect  prior  to  that  year.  It  fal- 
lows tbat  tbe  court  properly  h^  that  there 
was  no  adoption  of  the  child  Frandsca  by 
Mr.  PalODUues. 

[t]  Since  tbe  flndlng  tbat  Mr&  Alvarado 
was  not  a  party  In  interest  became  never 
adopted  by  Frandsoo  Palomares,  muaO 
stand,  It  Is  not  necessary  for  this  court  to 
review  tbe  testimony  offered  upon  tiie  other 
issues.  Not  being  an  htUt,  she  is  not  in- 
terested in  the  condition  of  the  estate  nor 
the  amount  of  property,  if  any,  subject  to 
admlnist»tl«L 
The  ord»  Is  affirmed. 

We  concur:  WILBUB,  J.;  LOBIGAN.  J. 


an  cio.  6<s) 
ROBERTS  V.  OOIfTEAB.    (U  A.  4024.) 
(Supreme  Court  of  CaUfomla.   Feb.  0,  IMO.) 

1.  Appeal  and  Ebbob  ^sa2-OsBEM  Dsirmre 

NBW  TBIAI/^TATTJTB. 

■  Appeal  from  order  deoyins  motion  for  new 
trial  must  be  diamlsMd;  notioe  having  Imbd 
filed  after  ammdment  of  191£  to  Code  Cftv.  Proe. 
IMS. 

2.  Evidence  4b»383(7>— Sale  Undeb  Tbubt 
Deed— BrFECT  of  Tbustee's  Deed— Pbovi- 
BioNS  or  Tbdsi  Deed. 

To  show  against  trustor  or  otber  person 
in  poBsession  tliat  the  trustee's  grantee  has 
succeeded  to  such  title  and  right  of  possession 
88  tbe  trustor  bad  when  he  made  the  deed  of 
trust  trustee's  deed,  made  pursuant  to  the 
trust  deed,  providing  for  oondualvencsB  of  re* 
dtala  in  tmstee'a  deed,  as  to  default  notice  of 
sale,  sale,  and  recdpt  (rf  purchase  moneyi  ii 
competent  and  suffident 

8.  Landloed  and  Tenant  «=»6(1)  —  Con- 
TBAOT  —  Relation  Cbeated  —  Intbekst  in 
Land. 

Contract  between  R.,  owner  of  apartment 
boose,  and  C,  furniture  dealer,  declaring  its 
purpose  to  be  to  enable  each  to  diipoee  of  his 
property,  whereby  C.  was  to  put  furniture  in 
tbe  house  and  manage  it  till  disposition  of  Qie 
ptopertiee,  hdd  to  vest  no  estate  or  interest  in 
the  house  In  C.  as  tenant  or  otherwise. 

DepartmCTt  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leslie  R.  Hewitt  Judge. 
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Action  by  Oscar  W.  Roberts  against  Gartls 
C.  Colyear.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Ajfpea.\  from  order  dis- 
missed and  Judgment  affinued. 

Edwin  A.  Meserre  and  Sbtrley  B.  Meserre, 
both  of  Los  Angeles  (J.  I>.  Taggart,  ot  Loa 
Angelea,  of  counsel),  for  appellant 

Ooodrlch  &  Hartlnsoa,  of  Los  Angeles,  for 
respondent 

SLOSS,  J.  [1]  Jndgment  went  for  the  plain- 
tiff in  this  action,  whldi  was  brought  to  re- 
cover the  possession  of  real  property  In  tbe 
dty  of  Loa  Angles,  with  damages  for  tbe 
withholding.  The  defendant  appeals  from 
the  Judgment.  An  appeal  attempted  to  be 
taken  from  the  order  denying  bis  motion  for 
a  new  trial  must  be  dismissed ;  notice  hav- 
ing l>een  filed  after  the  amendment  of  1915  to 
section  963  of  tbe  Code  of  CItH  Procedure. 

Title  to  the  land  was  originally  in  Frank 
and  Anna  Relter,  who  had  erected  thereon  an 
apartment  house.  Tbe  plaintiff  claimed  to 
have  succeeded  to  tbe  title  of  tbe  Relters  by 
virtue  of  a  sale  made  under  a  trust  deed  ex- 
ecuted by  them  to  secure  a  loan.  The  defend- 
ant asserted  a  right  of  possession  based  on 
a  written  contract  between  tbe  Relters  and 
himself,  executed  and  recorded  before  the 
making  of  tbe  deed  of  trust. 

This  contract,  after  reciting  that  the  Bel- 
ters are  tbe  owners  of  the  apartment  bouse 
then  being  constructed,  and  that  tbe  defend- 
ant is  engaged  In  the  furniture  business, 
states  tbe  undertakings  and  agreements  of 
tbe  parties  as  follows:  That  the  defendant 
shall  supply  the  furniture,  carpets,  draperies, 
and  other  fnmiablngs  required;  that,  after 
the  building  la  finished  and  ready  for  occu- 
pancy, the  defendant  "shall  Install  a  compe- 
tent and  reliable  manager  In  said  building 
for  the  purpose  of  running  and  operating  said 
apartment  house  or  hotel  until  said  property 
can  be  leased  or  sold  and  said  furniture  and 
fumiafaings  can  be  sold  upon  terms  and  con- 
ditions satisfactory  to  the  parties  hereto." 
There  la  a  provision  for  fixing  tbe  "Invoice 
price  that  the  second  party  [Colyear]  Is  to  get 
for  the  furniture  and  fumisblngs."  Then 
follows  a  clause  stating  that  Colyear  is  to 
have  the  absolute  control  and  management  of 
tbe  lodging  house  during  tbe  continuance  of 
the  agreement,  but  is  to  receive  no  compensa- 
tion for  operating  tbe  building;  that  the 
Relters  shall  receive  no  rent,  but  tbe  net  re- 
ceipts from  tbe  rentals  of  tbe  rooms  in  the 
bnilding  shall  be  divided  equally  between  tbe 
parties  during  the  life  of  tbe  agreement.  If 
such  rentals  are  Insufficient  to  pay  tbe  ex- 
penses of  the  building,  the  loss  Is  to  be  borne 
equally  between  tbe  parties.  Either  party  shall 
have  the  right  to  secure  a  tenant  to  purchase 
tbe  furniture  and  to  lease  the  building,  tbe 
price  to  be  received  for  the  furniture  to  be  at 
least  equal  to  tbe  "Invoice  price,"  and  If  any 


greater  price  is  obtained,  the  surplus  Is  to  be 
equally  divided  between  tbe  parties.  Tbe 
Relters  are  given  tbe  option  to  purcliase  tbe 
furniture  at  tbe  Invoice  price  at  any  time 
during  tbe  life  of  the  agreement. .  It  is  de- 
clared that  tbe  contract  shall  continue  In 
force  and  effect  until  tbe  property  is  leased 
and  the  furniture  sold,  or  tbe  furniture  pur- 
dbased  by  the  Belters.  The  writing  states 
that  ttie  agreement  shall  not  be  construed  to 
constitute  a  partnership  between  tbe  parties, 
it  being  their  intention  to  make  a  contract  for 
the  sale  of  tbe  furniture  and  the  leasing  of 
the  real  prepay.  Finally,  there  is  a  clause 
to  the  effect  that  neither  party  shall  have  the 
right  to  assign  the  contract  wltboot  the  writ- 
ten consent  of  the  other. 

[2]  Pursuant  to  this  agreement,  tbe  defend- 
ant installed  the  furniture  when  tbe  building 
was  completed,  and  proceeded  to  operate  tbe 
house  through  a  manager  of  bis  8electl<»L 
Tbe  trustee  under  the  deed  of  trust  sold  the 
property,  and  the  plaintiff  became  tbe  pur- 
chaser at  tbe  sale.  The  trust  deed  contained 
tbe  provision,  common  in  such  instruments, 
that  recitals  In  the  trustee's  deed  of  default, 
publication  of  notice  of  sale,  sale,  and  receipt 
of  the  purchase  money  shall  be  conclusive 
proof  of  the  facts  recited,  as  against  the  gran- 
tors, th^  heirs,  and  assigns,  and  all  other 
persons.  In  proof  of  his  allegation  of  owner- 
ship, the  plaintiff  offered  in  evidence  a  deed 
from  tbe  trustee  containing  such  recitals. 
The  defendant  objected  to  the  admission  of 
this  instrument.  In  the  absence  of  independ- 
ent proof  that  the  debtors  were,  In  fact.  In 
default.  The  court  overruled  the  objection. 
Tbe  ruling  was  correct.  The  trustee's  deed 
was  competent  and  sufficient  evidence  to 
show  that  the  title  of  tbe  Belters  had  passed 
to  the  plaintiff.  This  was  the  only  purpose 
of  its  introduction.  It  was  not  offered  to 
cut  off  any  prior  rights  of  the  defendant.  If 
any  he  had.  It  is,  no  doubt,  true  that  the 
provision  of  the  trust  deed  declaring  the 
effect  of  recitals,  or  the  recitals  when  made, 
could  not  operate  to  affect  the  pre-existing 
Interest  of  a  third  party  claiming  adversely 
to  tbe  trustors.  Long  t.  DoUarhide,  24  Cat 
218;  Oallaod  v.  Jackman.  26  CaL  79,  85  Am. 
Dec.  172.  The  trustee's  deed  did  not,  by 
virtue  of  its  recitals,  carry  to  tbe  grantee 
any  better  right  or  title  than  the  trustors  bad 
when  they  executed  tbe  deed  of  trust  But 
the  respondent  does  not  claim  any  greater 
effect  for  it.  The  recitals  are  relied  upon  as 
binding  tbe  Interest  of  the  trustors.  To  this 
extent,  at  least,  they  are  effective.  Savings 
&  Loan  Soc.  v.  Deering,  66  Cal.  281,  5  Pac. 
353;  Carey  v.  Brown,  62  Cal.  373;  Mersfel- 
der  T.  Spring,  139  Cat  5^,  73  Pac.  452.  Tbe 
deed  containing  them  Is  admissible  in  an  ac- 
tion of  ejectment  as  against  the  grantor  or 
other  person  In  possession,  and  no  further 
evidence  la  necessary  to  show  that  the  idaln- 
tiff  has  succeeded  to  such  title  and  right  of 
possesion  as  the  trustor  bad  when  he  made 
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bis  deed  of  trust  8  Jones  on  Mor^ges 
ath  Ed.)  I  1830. 

[S]  The  real  question,  then,  is  whether  the 
contract  between  Colyear  and  the  Relters 
gave  the  former  an;  estate  or  Interest  In 
the  property  itself.  If  he  had  no  estate  or 
right  of  possession  as  against  the  Relters,  he 
has  no  right  to  qaestion  the  trustee's  deed. 

We  think  It  clear  that  the  contract  vested 
In  Colyear  no  estate  or  interest  in  the  prop- 
erty. Certainly  it  did  not  by  its  terms  pur- 
port to  grant  the  premises  or  any  interest 
therein.  Nor  did  the  agreement  constitute  a 
lease  of  the  land  and  building.  Mo  rent  is 
reserved,  nor  Is  any  fixed  or  ascertainable 
term  specified.  There  is  not  even  an  express 
stipulation  that  the  defendant  shall  have  pos- 
session of  the  premises.  He  Is  to  have  con- 
trol and  management  of  the  house  during 
the  continuance  of  the  agreem^t,  but  this 
control  and  management  are  to  be  exercised 
for  the  purposes  contemplated  by  the  parties, 
to  wit,  the  operation,  In  their  joint  interest, 
of  the  furnished  lodging  house  until  such 
time  as  the  Relters  can  make  a  lease  of  the 
property  and  Colyear  can  make  a  satisfac- 
tory sale  of  his  furniture.  Until  such  sale 
and  lease  should  be  effected,  the  agreement 
of  the  parties  was  to  run  the  apartment 
house  on  shares.  They  declare  that  It  Is  not 
their  intention  to  effect  a  partnership.  But 
they  were,  at  any  rate,  engaged  in  a  joint 
venture.  The  arrangement  for  division  of 
the  gains  and  losses  of  operation  did  not 
make  Colyear  a  tenant  of  the  Relters.  Bem- 
al  V.  Hovlous,  17  Cal.  641,  79  Am.  Dec  147; 
Schneider  v.  Brown.  85  Cal.  205,  24  Pac."  716. 

By  the  agreement  Colyear  was  authorized 
to  place  bis  furniture  in  the  house,  and  to 
leave  it  there  until  a  sale  should  be  efTected. 
This  was  a  mere  personal  covenant  between 
the  parties.  It  was  not  contemplated  tliat, 
by  giving  to  Colyear  the  privilege  of  placing 
his  personal  property  In  their  building  the 
Relters  were  granting  him  an  interest  or 
estate,  unlimited  in '  duration,  in  their  land. 
Colyear  had  no  property  right  in  the  house, 
and  no  Interest  in  the  proceeds  of  any  lease 
that  mlf^ht  be  made.  His  Interest  was  sim- 
ply in  the  furniture.  The  purpose  of  the  con- 
tract, as  declared  by  its  own  terms,  was  to 
enable  the  Relters  to  dispose  of  their  house, 
and  Colyear  to  sell  bis  furniture.  Neither 
party  acquired  thereby  any  Interest  in  the 
property  of  the  other.  The  case  Is  in  no  way 
analogous  to  those  In  which  It  has  been  held 
that  one  who  has  made  expenditures  on  the 
faith  of  a  license  affectlDg  the  land  of  an- 
other may  thereby  acquire  an  Irrevocable 
right.  Stoner  v.  Zucker,  148  Cal.  616,  83  Pac. 
808,  113  Am.  SL  Rep.  301,  7  Ann.  Cas.  704; 
Miller  &  Lux  V.  Kern  County  Land  Co.,  154 
Cal.  785.  99  Pac.  179.  In  those  cases  the 
right  claimed  was  In  the  nature  of  an  ease- 
ment, an  Interest  In  real  property.  Nothing 
of  the  kind  appears  In  this  case.    The  ar- 


rangement here  made  was  based  on  personal 
confidence,  rather  than  any  grant  or  ex- 
change of  Interests  in  property.  Each  party 
relied  on  the  promises  of  the  other,  and  the 
remedy  for  any  breach  was  to  be  songht  In 
an  action  for  damages.  The  court  below 
held  rightly  that  the  appellant  had  shown  no 
right  of  possession. 

The  appeal  from  the  order  denying  a  new 
trial  is  dismissed. 

The  Judgment  la  affirmed. 

We  coucnr:  SHAW,  J. ;  lAWtOR,  J. 


PAT  T.  MATHEWSON. 


a79  Cal.  318) 
(L.  A.  4590.) 


(Supreme  Court  of  California.   Nov.  22,  191&. 
Rehearing  Denied  Dec  20,  1918.) 

1.  Sales  4=»43(4)— Hotel  and  Equipment 
Bight  to  Relt  on  Repeesentations. 

Purchaser  of  lease,  good  will,  and  (urnitare, 
etc.,  of  fashionable  hotel,  faralahed  from  vari- 
ous quarters  and  all  sorts  of  dealers  with  rare 
articles,  was  entitled  to  rely  on  seller's  repre* 
sentations  as  to  IdentitT  and  value  of  propertr* 
and  was  not  bound  to  inform  hersell^  on  con- 
summation of  sale,  tbat  articles  she  had  bar- 
gained for  were  intact  on  premises. 

2.  Appeal  aitd  Ekbob  <@=995  —  Review  — 
paovinob  of  the  jubt. 

Conflicts  in  the  evidence,  and  its  weight 
and  mfficiency,  were  njattera  whidi  It  was  the 
jury's  province  to  determine  not  tbat  of  the 
Supreme  Court  on  appeal. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angelea 
County;  Frederick  W.  Houser,  Judge. 

Action  by  Ida  F.  Fay  against  Helen  Math- 
ewson.  Prom  judgment  for  plaintiff  and  or- 
der doiyiog  new  trial,  defendant  appeals. 
Judgment  and  order  affirmed. 

Oscar  Lawler  and  Jam^  B.  Degnan,  both 
of  Los  Angeles,  for  appellant. 

Edwin  A.  Hesenre  and  I.  Henry  Harris, 
both  of  Los  Angeles  (Charles  A.  Bank,  of 
Los  Angeles,  of  counsd),  for  respondent 


RICHARDS,  Judge  pro  tem.  This  is  an 
action  to  recover  damages  for  allied  fraud- 
ulent acts  and  misrepresentations  In  connec- 
tion with  the  sale  of  the  Hershey  Arms  Ho-, 
tel  and  Its  equipment  in  Los  Angeles  by  the 
defendant  to  the  plaintiff.  The  complaint 
is  In  two  coimts,  which,  while  In  the  main 
Identical,  present  somewhat  different  phases 
of  the  same  transaction.  The  answer  denies 
specifically  all  of  the  allegations  of  the  com- 
plaint which  refer  to  any  fraudulent  acts  or^ 
misrepresentations  on  the  part  of  the  de- 
fendant.  The  case  was  tried  before  a  jury. 
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occupying  sBvenl  weeks,  at  the  oondoalon 
of  wbidb  die  Jury  rendered  Its  verdict  tn  tbe 
^alntUTs  taxoT  tor  sum  of  922,000  dam- 
agea,  for  which  Judgmott  was  accordingly 
entered  by  tbe  coart.  The  defmdant's  mo- 
tion for  a  new  trial  was  denied,  whereupon 
.  she  has  taken  and  presents  this  appeal. 

The  transaction  ont  of  which  this  action 
arose  may  be  briefly  stated  as  ftollows :  On 
May  6k  1913,  the  defendant  gave  to  the  plain- 
tiff a  written  option  to  purdiase  all  of  the 
rlfl^t,  tltl^  and  Interest  of  the  defendant  In 
the.  lease 'of  the  premises  occupied  by  ttie 
Herdiey  Arms  Hotel,  together  with  the  good 
will  of  Its  business  and  all  of  the  furniture 
and  equlpmaat  located  In  said  hotel,  except 
sundry  articles  belonging  to  guests  of  the 
hotel  and  also  certain  pieces  of  furniture, 
brlc>a-brac,  etc.,  which  were  to  be  enumerat- 
ed tm  a  list  to  be  attached  to  said  option,  for 
the  purchase  price  of  $75,000,  of  which  the 
sum  of  ¥25,000  was  to  be  i)ald  In  cash  at  the 
time  of  tbe  ezerdse  of  tbe  option,  (5,000 
within  00  days  thereafter,  and  the  balance 
in  three  equal  yearly  payments.  The  list  of 
furniture,  etc,  to  be  excepted  from  tbe  terms 
of  the  option,  was  not  attached  thereto,  as 
stated  therein,  but  was  furnlsbed  by  the  de- 
fendant within  a  few  days  after  the  option 
had  been  signed.  The  option  was  to  be  exer- 
cised on  or  before  May  14, 1913,  but  this  time 
was  extended  through  delays  on  the  part  of 
the  defendant  in  procuring  tbe  consent  of  the 
owner  of  the  premises  to  a  transfer  of  the 
lease,  and  through  various  other  causes,  un- 
til July  17,  1913,  when  the  transaction  was 
consummated  in  accordance  with  tbe  terms 
of  said  option,  and  the  piaintltr  entered  into 
possession  of  the  premises.  Within  a  short 
time  thereafter,  according  to  the  averments 
of  the  ptalntHTs  complaint,  she  discovered 
that  the  defendant  had,  between  the  dates  of 
tbe  giving  of  said  option  and  of  its  exercise, 
and  without  the  plaintiff's  knowledge  or  con- 
sent, removed  large  and  valuable  portions  of 
tbe  furniture  and  equipment  of  said  hotel  oth- 
er  than  the  articles  spec! fled  In  the  option  as 
excepted  from  Its  terms  and  had  replaced 
some  of  such  abstracted  furniture  and  equip- 
ment with  other  articles  of  a  cheaper  and  In- 
fCTtor  grades  thereby  causing  a  diminution 
in  the  value  of  the  furniture  and  equipment 
in  said  hotel  at  the  time  of  tbe  plaintiff's 
exercise  of  her  option  and  purchase  thereof, 
of  ^6,803.89.  The  plaintiff  also  alleged  that 
between  the  time  of  the  giving  of  said  op- 
tion and  Its  exercise  the  defendant  bad  as- 
sured said  plaintiff  that  none  of  the  furni- 
ture or  equipment  of  said  hotel  had  been  or 
would  be  removed  or  changed  in  any  way 
during  said  time,  with  the  exception  of  the 
said  listed  artldes,  which  assurances  the 
plaintiff  had  believed  and  relied  upon  In  con- 
summating the  transaction,  all  of  which  rep- 
resentations the  plaintiff  allied  to  have  been 
false  and  made  knowingly  with  intent  to  de- 


ceive and  defraud.  All  of  thesa  avemmts 
tbe  defendant  denied. 

Upon  the  trial  of  the  cause  a  large  amount 
of  evidence  was  presented  on  both  sides  in 
relation  to  tiiese  arennents  and  denials.  The 
transcript  on  appeal,  consisting  of  two  large 
volumes,  Is  In  the  main  made  up  of  this  evi- 
dence, and  the  extended  briefs  of  counsel  are 
practically  wholly  devoted  to  recitals  of  this 
evidence  and  to  discussions  pro  and  cm  as 
to  Its  wcd^t,  sufficiency,  and  effect.  It 
would  SOTve  no  useful  purpose  to  attempt  to 
review  or  discuss  with  anything  of  detail 
this  mass  of  evidence  or  the  oomments  of 
counsel  therecm.  It  will  be  suffldeut  to  say 
that  we  have  oamlned  the  record  with  am- 
sidorable  care,  and  that  frmn  audi  examina- 
tion we  are  satisfied  that  there  Is  ample  evi- 
d«ioe  to  sustain  tbe  plalntUTs  contention 
that  betwecai  tbe  date  of  the  ^vlog  of  the 
option  in  question  and  the  omsummatlra  of 
the  sale  the  d^^idant  caused  to  be  snrrep- 
tltlousiy  ranoved  from.tlie  ^mlses  large 
amouttta  <tf  rare  ud  valuaUe  furniture  and 
bric4-brac  other  than  the  articles  qwdficat 
ly  excited  from  (he  terms  of  the  option,  and 
that  In  many  cases  other  and  cheaper  artl- 
des  wm  substituted  for  those  so  removed, 
with  Intent  to  deceive  and  defraud  the  plain- 
tiff, and  also  Oiat  the  defoidant  made  Uie 
misrepresentations  and  indulged  In  the  con- 
cealments to  which  tbe  plaintiff  and  her  wit 
oesses  testified,  and  that  there  Is  also  ample 
evidence  to  Justify  the  finding  of  the  jury 
that  by  these  acts  and  cmcealmoits  the 
plaintiff  was  damaged  to  the  extmt  of  their 
verdict 

[1,2]  As  to  the  defeadant'a  contention  that 
the  parties  were  dealing  at  arm's  length  in 
the  transaction,  and  that  it  was  the  plaln- 
tlfTa  duty  to  have  Infbrmed  herself  at  the 
time  of  the  consummation  of  the  transaction 
as  to  the  Identity  and  value  of  tbe  fnmltnre 
and  equipment  of  tbe  premises  as  compared 
with  that  existing  when  the  optitm  was  giv- 
en, we  think  the  evidence  abundantly  diows 
that  this  would  have  been  impos^ble,  ot  at 
least  extremely  difficult,  conddering  the  vast 
variety  and  peculiar  quality  as  to  their 
sources  and  value  of  the  furniture,  equip- 
ment, and  bric-a-brac  in  this  large  hotel, 
collected,  as  these  had  been,  by  the  defeaidant 
from  various  quarters  of  the  world  and  from 
all  sorts  of  dealers  in  sudi  rare  and  artistic 
articles  as  in  the  main  constituted  the  most 
unique  and  valuable  portion  of  the  furni- 
ture and  fittings  of  the  ultra  fashionable  and 
exclusive  hotel;  and  that  therefore,  tn  view 
of  the  defendant's  Intimate  and  In  a  sense  ex- 
clusive Information  and  knowledge  as  to  the 
sources  and  value  of  this  vast  and  varied  as- 
sortment of  articles  constituting  tbe  furnish- 
ing and  equipment  of  her  hotel,  and  also  In 
view  of  the  very  limited  opportunity,  and  It 
may  be  said  purposely  limited  opportunity, 
afforded  the  plaintiff  to  make  such  an  In- 
vestigation as  would  have  led  to  a  discov- 
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ery  of  the  trtxth  reapectiD*  these  matters, 
she  was  entitled  to  ttij  upon  the  defendant's 
representations  and  assurances  a*  to  the 
identity  and  valne  of  the  property  she  was 
about  to  piircha8&  Hiere  are  other  phases 
ot  the  transaction  which  are  dlscnssed  In 
thebrl^but  we  do  not  deem  it  neooBsary  to 
refer  to  them  further  ttian  to  say  tliat  they 
arise  out  of  cfHitUcts  In  the  erldoice  and  of 
the  divergent  views  of  counsel  as  to  the 
weight  and  snffidency  of  the  evidence,  all  of 
which  matters  it  was  the  province  of  the 
Jury  to  determine.  The  appellant,  in  addi- 
tion to  ber  discussion  of  the  evidence  In  the 
case,  asserts  that  the  court  erred  In  giving 
or  refusing  certain  instructlona  cited  in  ber 
briefs.  We  have  examined  each  of  these  In* 
structloQs  In  the  light  of  the  whole  body  of 
the  Instructions,  and  we  are  satisfied  that 
upon  the  whole  the  court  instructed  the  Jury 
fairly  and  fully  as  to  the  various  legal  phas- 
es of  the  case,  and  that  no  mateilal  preju- 
dice was  suffered  by  the  defendant  through 
any  action  of  the  court  In  relation  to  the  In- 
structions which  she  criticizes.  We  have 
also  examined  the  record  as  to  the  alleged 
errors  of  the  court  In  Its  rulings  upon  th» 
admission  or  rejection  of  evidence.  The  de- 
fendant supports  her  crltldsro  of  these  ml- 
ings  with  little  argument  and  no  authority. 
We  do  not  discover  In  any  of  them  any  sub- 
stantial or  sufficient  error  to  warrant  a  re- 
versal of  the  case. 

Finding  no  reversible  error  in  this  record, 
tbe  Judgment  and  order  are  affirmed. 

We  concur :  SLOSS,  J.;  VICTOR  B. 
SHAW,  Jndge  pro  tem. 


OM  C*l.  288) 

WAITB  V.  WAITS.   (L.  A.  6002.) 
(Snpreme  Court  of  California.   April  17, 1019.) 
Appeal  ano  Ebbmi  ^nllGI— Cohrbbion  or 

BBBOB— RXVIBBAZ.. 

Where  respondent  confesses  error  and  asks 
that  judgment  appealed  from  be  r(>veT8ed,  and 
the  point  made  for  reversal  In  appeHant's  brief 
appears  to  bp  well  based  and  to  require  reversal, 
judgment  will  be  reversed. 

In  Bank. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  -  Russ  Avery,  Judge. 

Action  by  Johnnie  Waite  against  Thomas 
Waite.  From  the  Judgment  rendered,  de- 
fradant  aK>eal8.  Reveraed. 

Harshall  Stlnuon  and  Noel  0.  Edwards, 
botti  of  Los  Angeles,  for  appellant 

Chas.  S.  Darden,  of  Lob  Angeles,  for  re- 
spondent. 


T.  ALLEK  941 
P.) 

PER  CURIAM.  The  reqpondent  l»r^ 
confesses  error,  and  asks  that  the  intaloca- 
tory  judgment  appealed  from  be  revrased 
for  the  reawm  set  forth  in  aroeUanfa  .<^>en- 
ing  brief. 

Hie  point  made  for  reversal  in  the  appel- 
lant's <^>enlng  brief  appears  to  be  well  based 
and  requires  a  reversal.  The  plalntUf 
should  be  allowed  to  ammd  her  complaint 
in  the  lower  court. 

The  Judgment  appealed  trtxa  ia  reversed. 

ANGELLOTTI,  C.  J.,  and  SHAW,  OLNBT, 
WILBUR.  LAWLOB,  M£LVIM»  and  LBN- 
NON,  JJ.,  concur. 


(UO  CaL  298) 

RANDALL  v.  ALLEN  et  aL   {Bans,  2S88J 
(Saprune  Court  of  Galifoxnta.   May  2,  1010.) 

1.  Vbndob  Ann  Pubohaskb  «s>238— Biohh 
or  Sbcohd  PDROHAasB  WiTuonr  Notzob-- 
Rbcobdation  or  Deed. 

By  statute,  where  the  owner  of  land  execntes 
two  conSicting  instruments  of  conveyance,  both 
for  valuable  consideration,  the  right  of  the  sec- 
ond purchaser  for  value  whose  instrumeut  is 
firat  recorded  is  superior,  unless  the  second  pur- 
chaser bad  notice  of  the  existence  of  the  rights 
of  the  first 

2.  V&NDOB  AND  PUECHABEB  <g=3 244— POSSES- 
SION AS  Notice— Sufficiency  or  Evidence. 

In  suit  to  foreclose  by  the  mortgagee  of  a 
purchaser  of  land  from  a  company  which  al- 
ready had  contracted  to  sell  to  others,  who  fail- 
ed to  record  the  contract,  evidence  Md  not  to 
sustain  finding  that  Uie  mortgagee  had  no  eon- 
stmctive  Botiee  ot  the  first  pnrekaaers'  elahn 
tbroofl^  theb  possession. 

8.  VEnnOB  ARO  PUBCHABEB  ^»282(^— SUO- 

CE881TE  Sales— PossBSBioir  ab  Notice. 
Not  every  kind  of  possosiion  ia  the  first  pur- 
chaser of  land  wUl  constitnte  noUce  of  his 
claim  as  against  a  secraid  purchaser;  for  in- 
stance,  if  the  land  is  part  of  a  larger  tract,  all 
uninclosed,  and  one  not  the  owner  enters  the 
particular  piece  under  color  of  title  and  culti- 
vates in  the  same  manner  as  the  adjoining  por- 
tions of  the  tract,  there  is  a  possession  adverse 
to  the  owner  which  will  ripen  Into  title  hi 
time,  but  will  not  constitute,  in  relation  to  a 
prospective  purchaser,  notice  of  latent  eqnities 
or  'of  rights  under  an  unrecorded  instrument 

4.  Appeal  and  Ebrob  €=788  —  Review  — 
Statemeni^  in  Bbiets. 
The  Supreme  Court  cannot  consider  state* 
ments  of  fact  in  the  briefs  not  sastained 
the  record  in  reaching  Its  decision. 

6.  VeNDOB  and  PlTBOHASEB  «=>232(8)— Suo- 

cebsivb  Saxes— Possession  as  Notice. 
Possession  of  land  by  a  purchaser  who  has 
not  recorded  his  conveyance,  in  order  to  estab- 
lish notice  of  equities  as  against  a  second  pur- 
chaser, must  be  open,  notorious,  exclusive,  and 
visible,  and  not  consistent  with  the  record  tlUe. 
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Appeal  frwii  Superior  Court.  Elng^  Goim- 
t7;  If.  L.  Staor^  Judge. 

Suit  by  Frances  E.  Randall  against  E.  E. 
Allen  and  I.  N.  Allen,  and  another.  From  de- 
cree for  plaintiff,  defendants  Allen  appeaL 
Beversed. 

T.  B.  Clark,  of  Vlsalla,  for  appellants. 

Stabl  &  Sagles,  of  Los  Angeles,  and  Wll- 
llaiua  ft  Rntan  and  A.  W.  Butan,  all  of  Santa 
Ana,  for  resptrndent. 

OLNBT,  J.  On  January  14,  1911,  a  corpo- 
ration, by  name  tbe  Eucalyptus  Timber  Com- 
pany, being  the  owner  of  a  certain  quarter 
section  of  land  In  Kings  connty,  contracted 
In  writing  to  sell  the  south  half  of  it  to  tbe 
appellants,  I.  N.  and  E.  E.  Allen.  The  par- 
chase  price  was  $4,800,  of  which  $1,600  was 
paid  at  the  time,  $1,600  wa3  to  be  paid  No- 
vember a,  1912,  and  the  remaining  $1,600 
November  1,  1813.  The  contract  provided 
that  the  purchaser  might  take  Immediate 
possession. 

The  Aliens  n^lected  to  record  tb^r  con- 
tract, and  by  deed  dated  July  21,  1911,  the 
Encalyptus  Timber  Company  conveyed  the 
entire  quarter  section  to  one  John  S.  Cornell, 
who  In  turn,  and  practically  at  the  same 
time,  mortgiiged  the  property  to  the  respond- 
ent Frances  E.  Randall  for  $4,000  to  secure 
a  loan  for  that  amount  made  by  her  to  Cor- 
nell. There  Is  no  reference  in  the  mort- 
gage, and,  so  far  as  appears,  no  reference  In 
the  deed  by  the  Eucalyptus  Company  to  Cor- 
nell to  the  prior  contract  of  sale  to  the  Al- 
iens of  a  part  of  the  land. 

Cornell  was  tbe  assistant  secretary  of  the 
Eucalpytus  Timber  Company,  and  as  snch 
had  executed  on  its  behalf  the  contract  of 
sale  to  the  Aliens.  He  must  have  known 
of  Its  existence.  There-  is  no  clear  explana- 
tion In  the  record  of  his  conduct  and  that  of 
the  Eucalyptus  Company  In  conveying  and 
mortgagluB  the  property  without  reference 
to  the  outstanding  contract  of  sale.  For  the 
purposes  of  this  appeal,  however,  we  may 
take  tbe  view  most  favorable  to  the  appel- 
lants and  assume  that  the  Eucalyptus  Com- 
panj  and  Cornell  were  guilty  of  the  gross 
fraud  of  attempting  to  realize  twice  on  the 
same  piece  of  ppc^ierty.  There  Is,  however, 
no  evidence  that  the  respondent  Mrs.  Randall 
was  a  party  to  this  fraud  or  that  she  did  not 
make  the  loan  on  the  property  In  the  utmost 
innocence. 

[11  The  mortgage  to  Mrs.  Randall  Is  dated 
July  21. 1911.  Its  execution  Is  acknowledged 
August  12, 1911,  and  it  was  recorded  August 
14,  1911,  at  wblcb  last  date  the  contract  of 
sale  to  the  Aliens  was  stilt  nnrecOTded.  The 
deed  by  the  Eucalyptus  Ctnnpany  to  Cornell 
was  also  recorded  either  then  or  Immediate- 
ly prior.  So  far  we  have  the  simple  and 
familiar  case  of  the  owner  of  real  property 


executing  two  conflicting  instruments  affect- 
ing i^  both  for  a  valnable  consideratloii  and 
in  flavor  of  an  Innocent  party,  die  latter  «f 
which  instruments  In  date  of  execution  is 
recorded  before  the  former.  Hie  statutory 
rule  in  such  cases  Is  that  tlw  ri^t  ct  tbe 
second  purchaser  for  value,  whose  instra- 
ment  Is  first  recorded.  Is  superior,  unless  tiie 
second  purchaser  had  notice  of  the  existence 
ot  the  rl^ts  of  the  first  purchaser. 

The  mortgage  debt  was  not  paid  wboi  It 
became  due,  and  Mrs.  Bandall  brought  this 
suit  to  foreclose  her  Uen,  making  the  Aliens 
parties  defiendant  They  answered,  claim- 
ing their  contract  to  be  superior  to  the  mort- 
gage, and  In  particular  alleging  that  imme- 
diately upon  the  making  of  the  contract 
they  had  gone  Into  the  possession  and  occu- 
pation of  the  land  and  had  continued  in  such 
possession  and  occnpatlon  ever  since.  Tbe 
cause  went  to  trial,  and  a  decree  of  foreclo- 
sure against  tbe  Aliens  followed;  the  lower 
court  finding  that  Mrs.  Randall  had  neither 
actual  nor  constructive  notice  of  tbe  rights 
of  the  Aliens  at  the  time  she  took  her  mort- 
gage.   From  this  decree  the  Aliens  appeal. 

I  It  Is  apparent  from  the  foregoing  facts 
that  the  all-Important  and  controlling  point 

•  in  the  case  was  that  of  the  possession  of  the 
Aliens.  There  Is  notblng  to  substantiate  a 
claim  that  Mrs.  Randall  had  any  knowledge 
of  their  unrecorded  contract  or  any  notice 
other  than  constructive  notice  by  reason  of 
their  alleged  possession.  If  they  had  such 
possession  as  would  constitute  or  be  presump- 
tive evidence  of  constructive  notice,  their 
contmct  would  be  superior  to  the  mortgage; 
otherwise  it  would  not.  Although  this  ques- 
tion as  to  the  possession  of  tbe  Aliens  was 
the  controlling  issue,  yet  we  have  the  rather 
remarkable  situation  that  the  only  evidence 
on  tbe  point  in  a  transcript  of  134  [)ages  is 
the  following  two  bits  of  testimony,  the  first 
by  B.  B.  Allen,  and  tbe  second  by  I.  N.  Allen: 

"Q.  now  long  was  it  after  tbmt  that  you  toalk 
posseseioD  of  that  land?   A.  Why,  right  away. 

"Q.  Right  away?  A.  Bight  away. 

"Q.  And  have  you  been  in  possession  ot  tbe 
land  ever  Bince?    A.  Yes,  sir. 

"Q.  Occupying  and  cultivating  it? 

"Mr.  WiUiams:  Well,  let  him— 

"A.  Yes,  4r. 

"The  Court:  Yes;  he  had  b^r  state  what 
he  has  been  doing  with  it;  tbafa  the  better 

way. 

"Mr.  Clark:  Q.  You  are  in  possesaiMi  of  tbe 
land  at  tbe  present  time  and  living  on  It?  A. 

Yes,  sir." 

Again: 

"Q.  Well,  with  reference  to  the  time  when 
the  contract  of  the  Eucalyptus  Timber  Company 
was  made  with  you  selling  you  tbe  land,  when 
did  yoQ  enter  into  possession  of  that' land?  A. 
Right  sway  afterwards;  wltliin  a  few  da^;  In 
tbe  same  month. 

"Q.  Been  in  possession  of  it  srer  since?  A. 
Had  poesession  of  it  ever  since." 
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The  trial  court  found,  as  we  have  stated, 
that  Mrs.  Randall  did  not  have  notice,  and 
the  foregoing  being  the  only  evidence  on  this 
point,  the  ultimate  question  for  our  deci- 
sion is  whether  or  not  that  finding  can  be 
mistalned  in  view  of  this  evidence. 

11}  With  considerable  hesitation  we  have 
reached  the  conclusion  that  the  finding  can- 
not be  sustained.  It  Is  not  every  kind  of 
possession  that  is  sufficient  to  constitute  or 
establish  uotlce.  The  testimony  Is  very 
meager  and  unsatisfactory.  Yet  it  would 
seem,  standing  by  itself  as  It  does,  uncon- 
tradicted and  unmodified,  to  have  in  it 
enough  to  show  a  i>ossesslon  of  ttie  requisite 
character.  Bpltomlzing  it,  it  is  to  the  effect 
that  the  Aliens,  upon  receiving  their  contract 
of  purchase,  took  possession  of  the  land,  cul- 
tivated it,  and  have  occupied  and  possessed 
It  ever  since.  The  statement  that  they  were 
liTlng  on  the  property  "at  the  present  time" 
is  immaterial.  The  critical  time  is  not  the 
present,  but  the  time  when  Mrs.  Randall 
took  hex  mortgage.  But  the  statement  that 
the  Aliens  were  "occupying"  the  property, 
giving  to  that  word  Its  usual  meaning,  and 
we  can  hardly  presume  that  tt  was  used  in 
any  otSier  sense  In  the  testimony  would  seem 
to  be  sufficient  to  cbfiracterlse  tbe  possession, 
particularly  when  coupled  with  the  statement 
aa  to  cultlvati(ni.  Actual  occupancy  of  the 
land,  possessio  pedis,  has  always  been  held, 
in  the  absence  of  quali^lng  circumstances, 
to  be  possession  of  a  character  sufficient  to 
constitute  or  establish  notice^  We  conclude, 
therefore,  that  ttie  finding  In  question  is  nq^ 
Justified  in  Qie  foce  of  this  evidence  as  the 
only  evidence  on  the  pc^t,  and  that  the 
judgment  most  be  reversed.  We  are  the 
more  willing  to  rea<A  this  conclusion  because 
It  wilt  give  the  parties  an  aBVortanlty  to 
put  the  facts  fully  before  the  court  on  a 
new  trial  so  that  a  dedslon  may  be  reached 
with  some  certainty  that  it  accords  with  the 
actual  facts  of  the  case — something  that  is 
not  possible  In  the  present  state  of  the  rec- 
ord. 

[3]  It  may  be  well  for  the  guidance  of  the 
parties  and  court  on  a  new  trial  to  say  some- 
thing further  as  to  the  character  of  the  pos- 
session that  must  be  shown  In  order  to  sub- 
ordinate Mrs.  Randall's  mortgage  to  the  un- 
recorded contract  of  the  Aliens.  As  we  have 
said,  it  Is  not  every  kind  of  possession  that 
will  constitute  or  establish  notice.  Posses- 
sion which.  If  adverse  to  the  owner,  would 
ripen  Into  title  by  virtue  of  the  statute  of 
limitations,  may  not  be  at  all  sufficient  to 
constitute  notice  to  the  purchaser  of  the  rec- 
ord title  for  value.  If,  for  instance,  the  land 
is  part  of  a  larger  tract,  all  of  which  is  un- 
Inclosed,  and  one  not  the  owner  enters  upon 
the  particular  piece  under  color  of  title  and 
cultivates  It  in  the  same  manner  as  the  ad- 
joining portions  of  the  tract,  there  is  a  pos- 
session adverse  to  the  real  owner  which  If 
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continued  for  the  statutory  period  will  ripen 
into  title.  But  such  possession  will  not  con- 
stitute notice  to  a  prospective  purchaser  of 
latent  equities  or  of  rights  claimed  imder 
some  imrecorded  instrument  The  reason  for 
the  difference  lies  In  the  difference  of  situa- 
tion. The  owner  of  the  land,  seeing  the  land 
cultivated,  knows  or  should  know  whether  or 
not  he  cultivated  it,  and,  knowing  that  he 
did  not,  should  be  at  once  aware  tliat  some 
one  Is  using  and  enjoying  ills  property  ad- 
versely. But  to  a  prospective  purchaser 
from  the  record  owner  of  the  whole  tract 
there  Is  nothing  to  indicate  any  dlCference  In 
the  possession  of  the  particular  piece  from 
that  of  the  balance  of  the  tract 

[4]  We  have  used  the'  foregoing  illustra- 
tion because  Mrs.  Randall's  counsel  contend 
in  their  briefs  that  the  foregoing  are  the 
facts  in  this  case.  We,  of  course,  cannot 
consider  statements  of  fact  in  the  briefs,  not 
sustained  by  the  record,  in  arriving  at  a  de- 
cision. We  can  consider  them,  however,  to 
point  the  discussion. 

A  case  presenting  almwt  exactly  the  above 
facts,  except  that  the  strong  factor  in  favor 
of  the  record  purchaser  that  the  land  was 
part  of  the  larger  untnclosed  tract  was  not 
present,  is  Cox  v.  Devlnney,  65  N.  J.  I4tw, 
389,  47  Atl.  669,  wherein  it  was  held  the  rec- 
ord purdiaser  was  not  charged  with  notice 
by  a  possession  of  the  character  indicated, 
liie  court  states  the  reasons  for  the  decision 
as  follows: 

"Wbile  the  general  rule  Is  ibat  possesion  of 
land  is  notice  to  a  pnrdiaser  the  possessor's 
right  therein,  nevertheless  sudi  possession,  to 
be  effectoal.  as  notice,  must  be  not  only  exclu- 
sive and  uninterrupted;  It  must  also  be  open, 
notorious,  and  visible ;  1.  e.,  It  mast  indicate  the 
occupant.  The  fact  ^at  lands  are  under  cnlti- 
Tation  does  not,  of  itself,  saggest  that  any  one 
other  than  the  reputed  owner  of  the  premises  is 
in  possession  of  them.  In  order  to  charge  a 
purchaser  with  notice,  the  occupation  must  be 
of  a  character  which  would  put  a  prudent  per* 
son  upon  Inquiry ;  it  must  Indicate  that  some- 
one other  than  he  who  appears  by  the  record  to 
be  the  owner  has  rights  In  the  premises.  Cole- 
man V.  Barklew,  3  Dutcher  [27  N.  J.  Law]  357." 

With  the  general  principle  of  Cox  v. 
Devlnney  .(putting  upon  the  statement  that 
the  possession  "must  Indicate  thh  occupant" 
the  meaning  which  was  undoubtedly  Intend- 
ed, that  It  must  Indicate  an  occupant  other 
than  the  record  owner,  not  that  it  must  In- 
dicate who  such  occupant  Is),  the  decisions 
of  this  state  are  in  accord.  Havens  v. 
Dale,  18  Cal.  859 ;  Pair  v.  Stevenot,  29  Cal. 
486;  Smith  v.  Yule,  31  Cal.  180,  89  Am.  Dec. 
167,  supra ;  Taylor  v.  Central  Pac.  R.  R.  Co., 
67  Cal.  620;  Dreyfus  v.  Hlrt  82  Cal.  621. 
23  Pac.  193,  supra;  Emeric  v.  Alvarado,  90 
Cal.  471,  27  Pac.  356;  Schumacker  t.  Tru- 
man, 134  Cal.  432,  66  Pac.  591. 

[fi]  They  may  be  summed  up  as  holding 
that  possession  in  order  to  be  snfflclent  to 
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establish  D0t1c«  mast  be  open,  notorloas, 
excloslTe,  and  risible,  and  not  consistent 
with  the  record  title.  This  Is  likewise  the 
general  role  In  this  country  upon  the  point 
1  Jones  on  Mort  H  SQl,  593.  Underlying 
these  requirements  is  the  Idea  that  the  cir- 
cumstances relied  on  to  establish  construc- 
tive notice,  whether  they  be  possession  or 
something  else,  must  be  such  that  a  prudent 
man  would  be  put  upon  inquiry. 
Judgment  reversed. 

We  concur:  ANGEliOTTI,  0.  J. ;  SHAW, 
J.;  WILBUR,  J.;  MELVIN,  X;  LENNON, 
J.;  LAWLOB,J. 


<40  Cml.  App.  «8) 

FEBNALD  t.  EATON  &  SMITH. 
(ClT.  2579.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sioQ  1,  Califonila.   M&rcli  29,  1919.) 

1.  MuniciFAL  GoBPOBA-nons  «b3800(1)— In- 

JTTBIES  IN  STBXBT  nOH  BZCATATIOH— NSO- 

LIOBHCB. 

It  was  the  duty  of  one  laying  a  conduit  Uds 
under  permit  issued  by  board  of  public  works 
to  take  such  precautions  witb  respect  to  the 
ezcavatiou  as  to  avoid  danger  to  users  of  the 
street,  and  where  no  substantial  barrier  was 
maintaiued  around  the  excavation^  as  required 
by  Ordinance  of  the  City  of  San  Frandsco- 
No.  860,  approved  June  26^  1803,  the  excavator 
was  negligent. 

2.  MUNICIPAI,  COSFOBATIONB  ^»800(1)— IH- 
JUBIES  ON  STBEET  nOU  BXCAVATIOK— PBOX- 
HIATE  CaCSE. 

Negligence  of  excavator  of  street  to  lay  con- 
duit line  under  permit  issued  by  the  board  of 
public  works  of  the  city  Mi  the  proximate 
cause  of  injury  to  a  boy  who  fell  Into  the  ex- 
cavation.in  crossing  the  street  while  going  to 
meet  his  fatiier. 

8.  Tbial  €=»260^)— iNSTBVCnoitB— Due  Case 
or  Child. 

In  an  action  for  injuries  to  a  boy  when  he 
fell  into  an  excavation  in  the  street,  instruc* 
tions  held  to  cover  suffidently  the  subject  of 
the  boy's  due  care,  rendoring  it  unnecessary  to 
Instruct  the  Jury  in  the  particolar  terms  pro- 
posed by  defendant 

4.  Dahaoes  0=»96— Personax.  Injttbies. 

In  an  action  for  injuries  to  a  boy  from 
falling  into  an  excavation  in  a  city  street  made 
hy  defendant  In  laying  a  conduit  under  per- 
mit there  is  no  definite  measure  of  damages 
prescribed  by  law,  but  the  amou&t  Is  left  to 
the  sound  discretion  of  the  jury,  eonsideiing  all 
the  circumstances. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  John  Femald,  a  minor,  by  his 
guardian  ad  litem,  against  Eaton  A  Smith,  a 


copartnership.  From  Judgment  for  plaintifT, 
defendant  appeals.  Affirmed. 

M.  E.  Van  Dine,  of  San  Frandsco,  for  ap- 
pellant 

Theodore  A.  BelU  of  San  Franctaoo  (B.  H. 
Morrow,  of  San  Ftaaclflco^  of  counsel,  fov 
respondent 

KEBBIGAN,  J.  ^ils  Is  an  aK>e>l  ^7  de- 
fendant from  an  adverse  Judgmoit  in  an  ac> 
tton  for  personal  injuries  sustained  by  lAaln* 
tiff,  a  boy  ^ght  years  of  age,  by  falling  into 
an  excavatimi  nude  by  the  d^endant  in 
Bndianan  ptreet,  between  Union  and  Oreen 
streets,  in  San  Frandseo;  its  motion  for  a 
new  trial  having  been  doded. 

From  the  evidence  introduced  by  the  plaln- 
tlfl  it  appears  that  Just  beton  the  acddoit 
the  plaintiff  bad  been  playing  In  tlie  street 
near  his  home ;  that  at  aoout  6 :30  o'eloA  he 
ran  down  the  west  side  of  Buchanan  street 
to  meet  his  father,  returning  home  from 
work,  and  that  npcm  reaching  a  point  about 
the  middle  of  the  blodE  he  deflected  bis 
course  and  proceeded  to  cross  the  street,  and 
while  doing  so  fell  into  an  unguarded  exca- 
vatiou,  sustaining  the  Injuries  complained  of. 
The  excavation  had  that  day  been  made  by 
the  employes  of  the  defendant  in  the  dicing 
of  a  trench  for  the  purpose  of  laying  a  con- 
duit line  under  a  permit  Issued  by  the  board 
of  public  works  of  the  municipality. 

[1]  From  a  careful  review  of  the  record.  It 
clearly  appears  that  the  evidence  supports 
the  verdict  of  the  Jury  that  the  defendant 
was  chargeable  with  negligence.  In  the  first 
place,  this  negligence  may  be  predicated  upon 
Its  remissness  in  observing  the  terms  of  an 
ordinance  of  the  city  providing  that — 

"Every  person,  firm  or  corporation  by  whom, 
or  under  whose  immediate  direction  or  author- 
ity, either  as  priodpal,  c(»itractor  or  employer, 
any  portion  of  any  public  street  may  be  made 
dangerous,  must  erect,  end  so  long  as  the  danger 
may  continue,  maintain  around  that  portion  of 
such  street  so  made  dangerous  a  good  and  sub- 
stantial barrier  and  cause  to  be  maintained  at 
both  ends  of  such  barrier,  during  every  night, 
from  sunset  to  daylight,  a  lighted  lantern."  Or> 
dinanoe  No.  868,  approved  June  26,  190S. 

Moreover,  without  regard  to  this  ordinance, 
the  plaintiff's  evidence  established  n^ligente 
on  the  part  of  the  defendant  in  disturbing 
the  normal  condition  of  the  street  and  leav- 
ing It  in  a  condition  unsafe  for  persons  uslug 
It.  Upon  digging  the  trench,  it  was  the  plain 
duty  of  the  defendant  to  take  such  precau- 
tions with  respect  to  the  excavation  made  as 
to  avoid  danger  to  users  of  the  street,  but 
the  evidence  sbows  that  It  failed  to  maintain 
a  substantial  barrier  around  at  least  that 
part  of  the  excavation  Into  which  the  plain- 
tiff fell,  whi(^  omission  of  itself  under  the 
law  established  negligence  on  the  part  of  the 
defendant 
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[2]  It  Is  equally  ajqArent,  It  seems  to  aa, 
tbat  this  negligence  ivas  the  proximate  cauae 
of  the  Injury. 

[S]  In  Its  Instructions  to  the  Jury  the  court 
gave  the  following,  among  others : 

"The  qnestlon  as  to  -whether  or  not  tbe  plam- 
tifl  himMlt  wBB  guilty  of  negUgeoce  is  one  of 
fact  to  be  determined  by  tbe  jury  from  all  tbe 
evidence  in  tbe  case,  taking  into  consideration 
the  age  and  capaci^  of  the  plaintiff  and  all 
the  other  facts  and  circumstances  appearing  in 
the  evidence.  *  *  *  Yon  are  further  instruct- 
ed tbat  the  law  requires  of  a  cbild  suing  for  per- 
sonal injury  care  and  prudence  equal  to  its 
capacity,  and  if  yon*  find  from  the  evidence  in 
this  ease  that  the  plainCUC  was  a  hoy  of  ordi- 
nary Intelllgeuce  and  understanding  for  one  of 
his  years,  and  was  aware  that  it  waa  dangerous 
to  play  around  an  excavation  of  tbe  character 
described  by  tbe  testimony  in  this  case,  and 
knowing  tbat  fact  and  the  hazards  and  dangers 
thereof,  if  any  [and]  in  consequence,  and  did 
so  continue  to  play,  and  waa  injured  as  a  re- 
sult, then  your  verdict  will  be  for  the  defend- 
ant." 

These  instructions  safflciently. covered  this 
particular  suhject,  rendering  It  unnecessary 
to  instruct  the  jury  thereon  In  tbe  particular 
terms  proposed  by  the  defendant. 

[4]  Neither  do  we  think  that  the  damages 
assessed  by  tbe  jury  were  excessive.  The 
law  prescribes  no  deftnlte  measure  in  such  a 
case,  but  leaves  the  amount  of  damages  to 
the  sound  discretion  of  the  Jury,  taking  into 
condderatlon  all  the  circumstances  attend- 
ing the  occurrence  of  the  injury.  In  the  pres- 
ent case  such  injury  was  quite  severe  and 
we  think  the  amount  awarded  to  the  plaintUC 
was  not  onreasMiable. 

The  conrt  fairly  and  folly  Instructed  the 
Jury  on  every  phase  of  the  .case: 

Hie  Judgment  is  affirmed. 

We  concur:  WASTE,  P.  J.;  BIOH- 
ARDS,  J. 


(«  Cal..  App.  «M) 

MABTINEZ  T.  TANCET.    (Oiv.  2471.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    March  31,  1019.) 

Landlobd  akd  Tenant  «s»22(4)— Quaktuk 
Mebutt— Bbiaoh  or  Fbouisb  to  Lease. 
Where  plaintiff,  pursuant  to  oral  offer  made 
by  defendant  to  lease  him  a  tract  of  land  for 
6vc  years  at  a  rental  of  one-half  of  the  crop, 
eutered  upon  and  continued  in  possession  until 
October  of  tbe  first  year,  when  defendant  re- 
fused to  execate  a  lease,  but  stated  tbat  plain- 
tiff could  take  one-half  of  the  crop  as  compen- 
sation, plalntifTs  remedy,  if  any,  waa  not  an 
action  in  quantum  meruit  for  work  done,  but 
tor  breach  of  promise  to  make  lease,  in  which 
case  the  measure  of  damages  under  Giv.  Code,  S 
3300,  would  be  the  amount  which  would  com- 
pensate plaintiff  for  detriment  proximately  caus- 
ed, or  which  would  likely  result  from  breach. 


V.  TANCET  945 
P) 

Appeal  from  Superior  Court,  Kern  County ; 
Howard  A.  Pealrs,  Judge. 

Action  by  Atanado  Martinez  against  M.  D. 
Yancey.  From  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Allan  B.  Campbell,  Henry  B.  Holslngo*, 
and  Campbell  it  Holslnger,  all  of  Bakeisfleld, 
for  appellant. 

Edward  F.  Brittan,  of  Bakersfleld,  for  re- 
qxmdent. 

SHAW,  J.  Action  In  quantum  m«ult  for 
work  and  labor  alleged  to  have  been  perform- 
ed by  plaintiff  for  defendant  at  bis  special 
Instance  and  request. 

Judgment,  fnmi  which  plaintiff  anneals, 
f<^lowed  tbe  granting  of  defendant's  motion 
for  nonsuit  made  at  tbe  close  of  plaintiff's 
evidence,  which  evidence  tended  to  prove  tbat 
in  January,  1816,  plaintiff,  upon  an  oral  offer 
made  by  defoidant  to  lease  to  him  a  tract  of 
land  for  a  term  of  five  years  at  a  rental  of 
one-half  tbe  crops  produced  thereon,  entered 
upon  and  continued  In  possession  thereof  un- 
til October  12,  1915,  at  whldi  time  defendant 
refused  to  execute  a  written  lease  of  the 
property.  Thereupon  plaintiff  demanded  pay- 
ment for  the  work  performed  during  the  time 
he  was  in  possession,  to  wUich  defendant  re- 
plied that  as  compensation  he  was  entitled  to 
and  could  take  one-half  of  the  crops  produced 
during  the  year. 

Appellant  Insists  upon  a  reversal  under  the 
well-recognized  rule  that  where  one  engaged 
in  the  performance  of  services  tmder  a  con- 
tract IS,  by  tbe  wrongful  act  of  the  other 
party  thereto,  prevented  from  completing  tbe 
work  called  for,  he  may  treat  thf;  contract  as 
at  an  end,  and  recover  In  quantum  meruit  for 
BUdi  part  performance.  Hart  t.  Buckle. 
164  Cal.  160,  128  Pac.  20.  As  stated  by 
Greenleaf  on  Evidence,  vol.  2,  {  104,  one  may 
avail  himself  of  an  action  upon  quantum 
meruit,  "where  the  contract,  though  partly 
performed,  has  been  either  abandoned  by 
mutual  consent,  or  rescinded  and  extinct  by 
some  act  on  tbe  part  of  the  defendant"  It 
tbuB  appears  the  rule  is  predicated  upon  the 
existence  of  a  contract  pursuant  to  the  terms 
of  which  and  prior  to  the  extinguishment 
thereof  the  work  has  been  done.  In  the  in- 
stant case,  however,  plaintiff  was  not  in  pos- 
session  of  the  property  under  and  by  virtue  of 
a  lease  for  five  years  or  any  lease  other  than 
for  one  year,  as  to  which  there  was  no  repudi- 
ation or  interference  with  his  rights  by  de- 
fendant Since  concededly  defendant  never 
made  a  contract  leasing  the  prox>erty  to 
plaintiff  for  five  years,  there  could  be  noth- 
ing done  thereunder  by  plaintiff  pursuant  to 
its  terms. 

Tbe  wrong  done  plaintiff  was  In  the  refu»- 
al  on  the  part  of  defendant  to  execute  the 
lease  In  accordance  with  his  oral  promise,  in 
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reliance  qp<hi  wblch  plalntlfl  entered  upon 
the  property  and  farmed  it  for  one  season. 
Plaintiff's  remedy  (If  any  existed),  was  not 
an  action  In  quantum  meruit  for  work  done 
tbereunder,  since,  as  we  bave  seen,  there  was 
no  contract  under  which  he  could  have  per- 
formed any  work,  but  for  a  breach  of  the 
oral  promise  made  by  defendant  to  make  the 
lease,  In  wblch  case  the  measure  of  damages, 
as  provided  by  section  0300  of  the  Civil  Code, 
Is  the  amount  which  would  compensate  bim 
for  the  detriment  proximately  caused  by  such 
breach,  or  which  would  be  likely  to  result 
therefrom.  This  was  the  theory  upon  which 
the  trial  court  granted  the  motion  for  non- 
suit, and.  In  doing  so  it  did  not  err. 
The  judgment  Is  affirmed. 

We  concur:   CONREY,  P.  J.;   JAMES,  J. 


<40  CaL  App.  «U) 

IMPERIAI/  OAS  ENGINE  CO.  T.  AUTERI. 

(Civ.  2099.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.   March  24,  1910.) 

1.  Sales  ®=»179(4)— Sale  of  Machinery  fob 
PAitTicuLAB  Pdbpose— Defense  to  Action 

FOB  PbICE — FaILUBE  OF  CONSIDEBATION. 

Wliere  machinery  is  bought  tor  a  particular 
purpose,  and  proves  by  trial  not  to  be  adapted, 
but  the  purchaser  retains  it,  an  action  for  the 
price  cannot  be  defeated  on  the  plea  of  failure 
of  consideration  unless  the  evidence  shows  the 
maditnery  was  valoelesB  for  any  purpose. 

2.  Sales  <S»359(2)— Defect  ik  EnaiNB— Suf- 
ficiency OF  Evidence. 

In  action  for  the  price  of  a  gasoline  marine 
engine  sold  to  a  Gsherman,  evidence  held  suffi- 
cient to  sustain  the  trial  conrt's  finding  that 
the  engine  was  so  defective  as  to  be  wholly 
valueless  for  any  purpose. 

3.  Sales  ^»168%  (8)— Action  for  Price— De- 
fense OF  Failure  of  Consideration. 

Where  the  seller  of  a  gasoline  marine  en- 
gine to  a  fisherman  never  furnished  and  install- 
ed equipment  as  requited  by  the  contract,  and 
the  buyer's  efforts  in  retaining  the  engine  and 
iising  it  were  directed  merely  toward  enforcing 
the  proper  fuIBIlment  of  tbe  agreement,  he  was 
not  precluded  frpm  defending  an  action  for  the 
price  on  tbe  ground  of  total  failure  of  considera- 
tion. 

Apireal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  J.  Van  Nos- 
trand.  Judge. 

Action  by  the  Imi)crial  Gas ,  Engine  Com- 
pany against  Joe  Auteri.  Judgment  for  de- 
fendant, and  plalntiCF  appeals.  Affirmed. 

I.  F.  Chapman,  of  San  Francisco,  for  ap- 
pellant 

Leon  E.  Prescott,  of  San  Francisco,  for  re- 
spondent 


WASTE,  P.  J.  Plaintiff  brought  suit 
against  defendant  to  recover  the  sum  of 
$335  alleged  to*be  due  as  the  final  payment 
for  one  eight  horse  power  gasoline  engine 
which  plaintiff  bad  Installed  in  defeudanCs 
boat  Defmdant  bad  Judgment,  and  plaintiff 
appeals. 

Defendant,  who  is  a  fisherman  by  trade, 
desired  to  purchase  a  gasoline  engine  for  a 
boat  used  in  his  business.  He  negotiated 
with  plaintiff,  and  a  contract  was  made  for 
the  sale  by  plaintiff  and  purchase  by  defend- 
ant of  "One  8  H.  P.  (actual  brake  test)  Im- 
perial S/C  gasoline  engine,"  together  with 
certain  equipment  By  the  terms  of  the  con- 
tract the  engine  was  "guaranteed  against  de- 
fective material  and  workmanship  for  the  pe- 
riod of  one  year."  The  terms  of  the  sale 
were:  |25  on  placing  of  the  order;  $200 
within  three  days  from  date  of  the  contract; 
and  the  balance  of  $335  "on  successful  trial 
trip."  Defendant  made  the  first  two  pay- 
ments as  required  by  the  contract,  and  the 
engine  was  installed  by  plaintiff  in  the  t>oat 

During  the  negotiation  leading  to  the  mak- 
ing of  the  contract,  the  question  arose  ccm- 
cerning  a  suitable  magneto  as  part  of  the 
equipment  and  its  cost.  The  written  con- 
tract merely  specified  a  "magneto,"  without 
further  description. 

After  the  engine  was  Installed  in  the  boat 
It  was  given  a  trial  trip  lasting  one  hour 
and  a  half.  It  had  been  previously  tested  in 
the  shops  of  tbe  plaintiff.  Defendant  did 
not  make  tbe  final  payment  due  under  the 
contract.  After  rarious  offers  looking  to  a 
settlement  of  the  matter,  Including  a  proposal 
on  tbe  part  of  defendant  to  pay  a  sum  of  mon- 
ey, less  than  the  balance  due,  and  to  allow 
plaintiff  to  take  back  the  enghie  and  all  of 
its  parts,  defendant,  In  writing,  resdnded 
the  contract  and  offered  to  return  to  plain- 
tiff company  all  the-  property  delivered  by  it 
to  defendant,  and  demanded  return  to  bim 
of  the  $225  paid  on  account  of  the  contract 
Plaintiff  brought  this  action. 

Defendant  first  set  up  In  hia-  answer  fail- 
ure of  consideration  of  the  contract,  by  rea- 
son of  t^alntlff's  not  having  delivered  a  mag- 
neto of  the  value  of  $65.  He  aUeged  that 
the  magneto  actually  Installed  with  the  en- 
gine was  secondhand  and  of  the  value  of 
about  $3.50  and  no  more.  Before  the  trial 
he  amended  bis  answer,  setting  out  that  the 
engine,  pump,  and  other  accessories  were  de- 
fectively and  improperly  made,  and  of  de- 
fective aud  inferior  material,  and  that  they 
were  not  usable,  were  of  no  valu^  and  that 
thereby  he  was  damaged  In  a  sum  In  excess 
of  the  amount  claimed  by  plaintiff. 

PlalntlfTs  witnesses  testified  that  the  trial 
trip  was  satisfactory,  and  that  defendant 
was  pleased  with  It  and  did  not  make  any 
objection;  that  the  engine  was  properly  in- 
stalled, and,  "80  far  as  they  knew,  the  ea- 
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cine  was  in  flrst-clan  running  order  and  con- 
dition." 

Def^dant  testifled  that  cm  the  day  the 
boat  was  launched  be  Informed  plaintiff  that 
the  engine  was  defective.  It  stopped  run- 
ing  the  next  day.  After  two  or  three  days 
the  pump  leaked,  water  was  thrown  all  over 
the  engine  and  on  the  Igniter,  which  caused 
the  engine  to  frequently  stop,  leaving  de- 
fendant  on  one  occasion  in  a  {perilous  f osl- 
tlon  at  sea.  '  Defendant  also  testified  tliat  be 
made  many  and  almost  contlnaous  complaints 
to  plaintiff  about  the  condition  of  the  en- 
gine. 

There  is  a  conflict  of  testimony  concerning 
the  nature  of  these  complaints.  Plaintiff's 
witnesses  testifled  that  the  contention  be- 
tween the  parties  was  concerning  the  instal- 
lation of  the  magneto  as  part  of  the  equip- 
ment, and  not  over  the  improper  installation 
of,  workmanship,  or  materials  in  the  engine. 
The  president  of  the  plaintiff  company,  how- 
ever, testified,  when  asked  If  there  ever  had 
been  any  demand  made  by  defendant  on  the 
firm  to  repair  the  engine,  that  be  "thought 
something  of  that  Itlnd  occurred."  The  vice 
president  and  secretary  of  the  plaintiff  com- 
pany testified  that  he  bad  "not  seen  the  en- 
gine since  it  left  the  shop,  but  we  have  had 
lots  of  complaints  from  Mr.  Auteri  in  the 
last  six  months  or  so."  Correspondence  pass- 
ing between  the  attorneys  of  the  respective 
parties  does  indicate  that  the  question  of  the 
magneto  entered  largely  into  the  complaints ; 
It  appearing  that  the  one  Installed  was  a 
secondhand  magneto,  apparently  taken  from 
an  automobile,  whereas  defendant  claimed 
that  he  was  to  have  been  furnished  a  new 
one.  It  sufficiently  appears,  however,  from 
all  the  testimony.  Including  the  correspond- 
ence, that  from  the  first  trial  of  the  engine 
In  the  boat  defendant  informed  plaintiff  that 
It  was  defective  and  not  suitable  for  any 
purpose. 

A  number  of  exiierts  and  several  fisher- 
men, who  were  familiar  with  gasoline  en- 
gines and  the  use  which  defendant  made  of 
bis  boat  testifled,  as  a  result  of  their  exam- 
ination and  knowledge,  concerning  the  de- 
fects of  the  engine  installed  therein.  The 
substance  of  their  testimony  was  that  the 
pump  on  the  engine  was  set  out  of  line.  The 
material  in  it  was  defective,  which  caused 
the  bearings  to  wear,  resulting  in  the  leak 
hereinbefore  referred  to.  Water  fell  on  the 
flywheel  and  was  thrown  on  the  engine  In 
the  crank  pit.  It  was  liable  to  get  on  the 
igniter  and  cause  the  engine  to  stop.  The 
pump  knocked.  The  reverse  gear  handle  was 
loose.  The  babbits  were  loose  in  the  main 
bearing  on  the  crank  shaft.  The  mechani- 
cal experts  testified  that  these  defects  would 
not  manifest  themselves  in  the  time  consum- 
ed by  the  so-called  trial  trip,  but  would  show 
as  soon  as  the  parts  commenced  to  wear. 
The  experts  also  testifled  tliat  these  defects 
made  It  impossible  and  dangerous  to  use  the 


engine  for  the  purpose  required  \ij  defrad- 
ant.  and  tliat  It  waa  not  a  workable  or  usable 

engine. 

The  court  found  that  the  engine  pump,and 
accessorlee  were  defective  In  make,  materi- 
als, and  workmanship,  and  would  not  work, 
and  that  defendant  was  thereby  prevented 
from  using  bis  boat  for  Ashing  and  was  dam- 
aged as  alleged  in  the  answer. 

Plaintiff's  principal  contention  upon  this 
appeal  is  that  defendant  could  not  retain  the 
engine  after  a  knowledge  of  the  defects  and 
defeat  the  action  for  the  purctuise  price  up- 
on the  plea  of  failure  of  consideration,  and  In 
support  thereof  cites  the  following: 

"Where  machlnay  Is  bought  for  a  certain 
purpose,  and  after  its  reception  it  proves,  upon 
trial,  not  to  be  adapted  to  the  purpose,  but  the 
purchaeer  nevertheless  retains  it,  an  action  for 
the  price  cannot  be  defeated  upon  a  plea  of 
total  failure  of  consideration,  unless  the  evi- 
dence shows  that  the  machinery  was  wholly 
valueless  for  any  purpose."  Hardee  v.  Carter, 
94  6a.  482,  19  S.  B.  715. 

[1,2]  This  is,  no  doubt,  a  correct  state- 
ment of  the  law,  but  we  think  the  testimony 
was  sufflcient  to  support  the  finding  of  the 
trial  court,  the  substance  of  which  was  tliat 
the  engine  was  so  defective  as  to  be  wholly 
valueless  for  any  purpose.  Apiiellant  con- 
tends that  there  was  an  unreasonable  delay 
on  the  part  of  defendant  in  the  premises; 
that  his  nae  of  the  engine  for  a  period  of 
more  than  two  months,  during  which  period 
he  knew  of  its  defects,  operated  as  an  elec- 
tion to  acceirt  the  engine  and  precluded  him 
from  claiming  ttiat  it  was  not  of  the  diar- 
acter  provided  in  the  contract 

"The  rule  Is  elementary  as  to  the  respective 
rights  of  tbe  parties  under  an  executory  con- 
tract for  the  sale  of  personal  property.  As  to 
the  purchaser  he  is  bound  to  accept  the  prop- 
erty, provided  It  conforms  to  the  terms  of  the 
contract,  or,  If  not  according  to  the  contract, 
he  may  reject  or  refuse  to  accept  it.  Although 
the  property  may  not  be  of  the  quality  or  de- 
scription contracted  for,  he  may  nevertheless, 
if  he  so  elect,  waive  the  defect,  and  acceptance 
of  the  property  offered  constitutes  such  a  waiv- 
er. When  personal  property  is  tendered  or  de- 
livered to  a  purchaser  in  fulfillment  of  a  con- 
tract for  the  purchase  thereof,  the  duty  devolves 
upon  him  to  make  an  examination  of  the  prop- 
erty tendered  or  delivered  for  the  purpose  of  de- 
termining whether  it  fills  the  contract,  and  if 
from  such  examination  he  finds  it  does  not,  be 
must  promptly  reject  it.  The  duty  of  inspec- 
tion for  tbe  purpose  of  determining  whether  tbe 
property  complies  with  the  contract  must  be 
exercised  within  a  reasonable  time,  and  what 
ia  a  reasonable  time  depends  upon  the  circum- 
stances of  each  particular  case."  Jackson  v. 
Porter  Land  &  Water  Co.,  ISl  Cal.  39,  90  Pac. 
125. 

[)]  From  the  record  In  this  case  it  clearly 
appears  that  plaintiff  never  furnished  and 
installed  an  engiqe  and  equipment  as  requir- 
ed by  the  contract  with  defendant,  and  tluc 
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defradfiDt's  efforts  vera  directed  toward  en^ 
fordng  the  proper  fulflllment  of  Cbe  agree- 
ment Without  again  referring  to  the  teati- 
inony  In  tbe  case  at  bar,  we  are  of  the  opin- 
ion ttiat  every  point  made  by  ai^Uant  in 
support  of  Ita  appeal  nust  be  decided  ad- 
versely to  it,  on  tbe  authority  of  Sherman 
V.  Ayera,  20  Cal.  App.  733,  130  Pac.  163, 
which  was  in  many  ways  Identical  with  the 
case  presented  here. 
The  Judgment  Is  affirmed." 

We  concor:  EEBRIQAN,  J.;  BICB- 
ABDS,  J. 


CRYSTAL  PIBB  CO.  v.  SCHNEIDEB  et  aL 
(CiT.  2087.) 

(District  Court  of  Appeal,  Second  District,  Di- 
viaon  2,  California.    March  21,  1918.) 

1.  COBPOSATIOHS  «S»ftl9  —  FOKRETDBX  Or 
CBABTEft— POWKBB  AMD  DUIUS  Of  DlBXO- 

Tosa. 

Under  St.  1907,  p.  746.  i  10a,  providins 
that  on  forfeiture  of  a  corporate  charter  tbe 
directors  then  in  office  "are  deemed  to  be  trua- 
tees  of  tbe  corporation  and  stockholders, 
*  *  *  and  have  full  powers  to  settle  tbe  af- 
fairs  of  tbe  corporation,"  the  title  to  all  prop- 
erty that  formerly  ttelonged  to  tbe  dead  corpora- 
tion is  vested  in  those  who  were  its  stockholders 
at  the  time  of  its  demise,  the  directors  having 
power  in  trust,  with  right  of  possession  of  the 
property,  to  dud  with  and  dispose  of  the  prop- 
erty and  settle  the  affairs  of  the  corporation. 

2.  Trusts  <8=»134,  191(1)— Title  of  Tbustee 
— "PowEAS  IN  Tbdbi"— DiSTXnauiSBio  raoM 
"Tbdst." 

In  every  true  trust  legal  title  vests  in  tbe 
trustee,  while  powers  in  trust  differ  in  that  the 
legal  title  is  vested,  not  in  tbe  trustee,  but  in  a 
third  person ;  but  the  donee  of  power  in  trust 
can  convey  the  title  and  dispose  of  the  property 
to  or  for  tbe  beneficiary. 

[£^.  Note.— For  other  defiaitionB.  see  Words 
and  Phrases,  First  and  Second  Series,  Trust; 
Power  in  Trust.J 

8.  COEPOBATIONS  «=>619  —  FOBFKITUEB  OF 
CbABTEB— POWEBS  or  DiBECTOBS. 

Under  St.  1907,  p.  746,  8  10a.  the  directors 
of  a  corporation  which  has  forfeited  its  charter 
may  execute  the  power  of  settling  the  affairs  of 
the  corporation  without  the  interposition  of  any 
court 

4.  OOBFOBATtONS    e=>619  —  FOBTEITPBl  OF 

Chabteb— Powers  or  Dibectors. 
Under  St.  1907,  p.  746,  {  10a,  tbe  directors 
of  a  corporation  which  has  forfeited  its  charter 
have  the  power  to  sell  tbe  corporate  assets 
under  the  power  "to  settle  the  affairs  of  the  cor- 
poration." 

6.  Corporations   ^=>619  —  Foefeiturk  or 
C11ABTEB--SALES  or  Assets  bt  Dibxctobs. 
Under  St.  1907,  p.  746,  |  lOa,  hi  tbe  absence 
of  fraud  Or  collusion,  the  oourts  will  not  inter- 


fere with  a  sale  the  direetwi  of  the  assets 
of  a  corporation  which  has  forfeited  its  char- 
tor,  the  directors  bxfiag  latitadiiioas  diacretion. 

6.  PowEBs  «=>35  — PowEBB  or  Sale  — CoN- 

FIBMATION  BT  COXJKT. 

In  the  absence  of  fraud,  collusion,'  or  abuse 
of  discretion,  the  donee  of  a  power  of  sale  under 
an  instrument  executed  by  a  private  person 
may  exercise  it  without  the  interposition  of  any 
court  wiiateveTt  oonflnnatiMi  1^  the  court  bdng 
unnecessary. 

7.  Cobpobationb  «s9619  —  FoBFEimB  or 
CnABTEK— Sales  or  Assets  bt  Directobs. 

Under  SL  1907,  p.  746,  |  10a,  directors  of 
a  corporation,  which  has  forfeited  ita  charter, 
have  power  to  sell  a  lease  and  to  transfer  the 
right  to  all  moneys  unpaid  thereon,  thereby  vest- 
ing in  tbe  purchaser  the  right  to  sue  for  tbe 
recovery  of  all  rents  due  and  unpaid. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  the  Giystal  Pier  Company,  a 
corporation,  asalnst  William  Sdinelder  and 
Jacob  Fleber.  From  a  Judgment  in  fovor 
of  defendants,  plaintiff  appeals.  Beveraed. 

J.  W.  Swanwlck  and  Swanwlch  &  Don- 
nelly, all  of  Los  Angelea.  for  ai^llant 

Davis  &  Rush,  of  Los  Angeles,  for  re- 
spondent Schneider. 

J.  T.  Jones  and  Jones  &  Weller,  all 
Loa  Angles,  for  respondent  Fleber. 

FINLATSON,  P.  J,  This  is  an  appeal 
from  the  Judgment  following  an  order  sus- 
taining a  demurrer  to  the  complaint.  Tbe 
action  was  to  recover  rents  alleged  to  be 
dne  from  defeodants  as  lessees  under  a 
written  lease  executed  to  them  by  one  Mc- 
Donald, aa  lessor. 

The  case  as  made  by  the  complaint.  In  so 
far  as  Is  necessary  to  an  understanding  of 
tlie  que8tt<Hi  presented,  la  as  follows:  Mc- 
Donald, tbe  original  lessor,  transferred  tbe 
lease  and  the  property  therein  described  to 
the  HoUlster  Avenue  Pier  Company,  a  Cal- 
ifornia corporation.  Thereafter  the  HoUls- 
ter Avenue  Pier  Company  forfeited  its  (Star- 
ter for  nonpayment  of  tbe  state  license  tax. 
Thereafter  the  persons  who,  at  the  date  of 
the  forfeiture,  were  the  directors  in  office 
of  the  defunct  corporatlou,  as  trustees  of  the 
corporation  and  its  stockholders,  "for  the 
purpose  of  settling  tbe  affairs  of  said  cor- 
poration, and  for  the  benefit  of  the  creditors 
and  stodibolders  thereof,  granted,  convey- 
ed and  assigned  to  plaintiff  *  *  *  all 
interest  in  or  to  the  lease  her^nbefore  set 
forth  and  the  moneys  unpaid  thereon." 

No  brief  has  been  filed  on  behalf  of  re- 
spondents. We  are  informed,  however,  by 
appellant's  brief  that  the  demurrer  was 
sustained  upon  the  theory  that  the  assigu- 
ment  to  plaintiff  by  the  trustees  of  the  de- 
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tanct  corporation  tronnterred  no  right  that 
plaintiff  can  assert  In  this  action. 

[1]  The  ameudment  of  1907  to  the  act  of 
1905  (St.  1005,  p.  493;  Stats.  190r,  p.  746, 
I  10a)  provides  that  upon  the  forfeiture  of 
a  corporate  charter  the  directors  then  In 
office  "are  deemed  to  be  trustees  of  the  cor- 
poration and  stockholders,  •  •  •  and 
have  full  power  to  settle  the  afiCairs  of  the 
corporation." 

The  title  to  property  owned  by  a  corpora- 
tion at  the  date  of  Its  demise  does  not  pass 
to  the  directors  who  become  trustees  to  set- 
tle its  affairs.  The  corporation  having  ceas- 
ed to  exist,  it  no  longer  is  capable  of  hold- 
ing title  or  possession.  The  property  for- 
merly owned  by  it  belongs  to  the  persons 
who  were  Its  stockholders  at  the  time  It 
ceased  to  be  a  corporation.  The  directors 
Who,  upon  the  dissolution,  become  trustees 
for  the  corporation  and  stocltholders,  re- 


such  power  in  trust,  execute  the  power  with- 
out the  Interposition  of  any  court. 

[4,  6]  Since  the  "affairs"  of  a  defunct 
corporation,  frequently  exceedingly  complex 
and  multifarious,  can  seldom  be  settled 
without  a  sale  or  other  disposition  of  at 
least  some  of  the  corporate  assets,  a  pow- 
er of  sale  necessarily  is  Implied  in  the 
legislative  grant  of  the  power  "to  settle  the 
affairs  of  the  corporation."  This  power  of 
sale  should  be  exercised  whenever  neces- 
sary to  serve  the  Interests  of  the  stock- 
holders or  creditors,  though,  as  donees  of 
such  power,  the  persons  referred  to  by  the 
statute  as  "trustees"  are  vested  with  iatl- 
tiidlDous  discretion  in  determining  whether  a 
salt"  or  other  disposition  of  the  corporate  as- 
sets should  be  made — a  discreUon  with 
which,  in  the  absence  of  fraud  or  collusion, 
the  courts  will  not  Interfere. 
[6J  The  general  rale  is  that,  in  the  ab- 
celve  by  the  forfeiture  only  what  the  atat-  j  sence  of  fraud,  collusion,  or  abuse  of  dls- 
ute  gives  them,  and  that  is  a  power  over  cretlon,  the  donee  of  a  power  of  sale  under 


tbe  property,  not  the  title,  and  the  right  of 
possession,  for  without  the  right  of  pos- 
session tbey  could  not  settle  the  corporate 
affairs.  Rossi  v.  Caire.  174  Cal.  74,  161 
Pac.  1161.  After  forfeiture  of  tbe  charter 
tbe  situation,  then,  Is  this:  The  title  to  all 
property  that  formerly  belonged  to  the  dead 
corporation  Is  vested  in  tbose  who  were  Its 
fltockliolders  at  the  time  of  Its  demise;  the 
trustees  to  settle  the  affairs  of  the  corpora- 
tion have  iu  th^r  possession  property  be- 
longing to  those  who  were  stockholders  at 
tbe  date  of  the  dissolution ;  they  are  bound 
to  settle  the  affairs  of  the  former  owner, 
the  defunct  corporation;  they  have  all  the 
power  to  deal  with  and  dispose  of  the  prop* 
erty  that  la  necessary  to  accomplish  that 
object 

[2,  S]  Tbe  "trustees,"  as  tbe  directors  In 
office  at  the  date  of  the  forfeiture  are  des- 
ignated by  the  statute,  are  the  donees  of  a 
power  in  trust  Though  tbe  statute  refers  to 
tbe  directors  in  office  as  "trustees,"  tbey 
are  not  trustees  of  a  "trust,"  in  any  true 
sense  of  tbe  term.  In  every  true  trust  the 
legal  title  is  vested  in  the  trustee.  Pow- 
ers in  trust  differ  from  trusts  in  this,  thut 
In  the  case  of  such  powers  the  legal  title 
is  vested,  not  in  the  trustee,  but  in  a  third 
person,  but  tbe  donee  of  tbe  power  In  trust 
can  convey  the  title  and  dispose  of  the  prop- 
erty to  or  for  the  beneflciarles.  Pom.  Eq. 
vol.  3,  S  1002.  The  statute  makes  the  per- 
sons whom  It  refers  to  as  "trustees  of  the 
corporation  and  stockholders"  the  donees  of 
a  iwwer  "to  settle  the  affairs  of  the  cor- 
poration." Tbey  are  trustees  only  in  the 
sense  that  the  donees  of  a  power  to  be  exe- 
cuted for  the  benefit  of  another,  though  they 
have  no  title,  legal  or  equitable,  bold  the 
power  In  trust  to  be  executed  in  the  Inter- 
est of  the  beneflMaries.  For  reasons  pres- 
ently to  be  stated,  they  ma^,  as  done«»  of 


an  instrument  executed  by  a  private  person, 
as,  for  example,  an  executor  to  whom  his 
testator  has  donated  8u<^  a  power,  may  ex- 
erdse  It  without  the  interposition  of  any 
court  whatever.  Ko  license  or  authority 
from,  nor,  in  the  absence  of  statutory  re- 
quirement conflrmation  by,  any  court  is 
necessary.  The  hand  of  tbe  donee  of  a 
power  of  sale  under  an  tnstmment  executed 
by  a  private  Individual  may  be  arrested  by 
the  coufts  only  when  he  fraudulently  In- 
tends to  sell  In  breach  of  his  trust.  31  Cyc. 
1183 ;  Matthews  v.  Capshaw,  109  Tenn.  480, 
72  S.  W.  964,  97  Am.  St  Rep.  854 ;  Feaster 
V.  Fagan,  136  Iowa,  633,  113  N.  W.  479; 
Rice  V.  Coleman,  87  S.  C.  342,  69  S.  E.  616, 
Ann.  Cas.  1912B,  1016;  Sharp  t.  Loupe,  120 
Gal.  89,  62  Pac.  134,  686. 

Subject  to  the  universally  recognized  rule 
of  construction  that  In  Interpreting  legis- 
lative grnnts,  it  should  be  held  that  nothing 
passes  but  what  is  granted,  expressly  or  by 
necessary  implication,  in  clear  and  explicit 
terms,  we  know  of  no  reason  why  a  legis- 
lative grant  of  a  power  of  sale  for  tbe  bene- 
Bt  of  the  stockholders  and  creditors  of  a 
dead  corporation,  any  more  than  the  dona- 
tion of  a  power  of  sale  by  a  private  in- 
dividual, should  be  subject  to  supervision  by 
the  courts.  In  the  abtseoce  of  some  statute 
expressly  providing  therefor.  As  the  court 
said  in  Rossi  v.  Caire,  supra,  speaking  of 
the  act  that  makes  the  directors  In  office 
trustees  to  settle  the  affairs  of  the  dead 
corporation:  "The  obvious  purpose  of  this 
statute  *  •  •  Is,  as  was  said  In  the 
Havemeyer  Case  [84  Cal.  362,  24  Paa  121, 
10  L.  R.  A.  627,  18  Am.  St  Rep.  192].  above 
cited,  'to  leave  the  whole  matter  of  liquida- 
tion and  distribution  to  the  exclusive  con- 
trol of  the  directors  of  the  corporation  in 
office  at  the  thne  of  dissolution*  [84  Cat 
365,  24  Pac.  J21.  10  L.  R  A.  627,  18  Am. 
St  Rep.  192],  and  to  render  it  unnecessary 
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and  Improper  for  a  court  to  Intervene  in 
their  proceedings,  or  to  supervise  the  sale 
in  any  particular,  unless  they  are  guilty  of 
•neglect  of  duty  or  abuse  of  power'  [84  Cal. 
367,  24  Pac.  121,  10  L.  R.  A.  627,  18  Am. 
St.  Repri92]." 

LH  For  these  reasons  we  hold  that  the 
"trustees"  for  the  defunct  Holllster  Avenue 
Pier  Company  had  the  power  to  sell  the 
lease  and  to  transfer  the  right  to  all  mon- 
eys unpaid  thereon — the  transfer  of  a  chose 
in  action — thereby  vesting  In  appellant  the 
right  to  sue  for  the  recovery  of  all  rents 
due  and  unpaid. 

Judgment  reversed. 

We  concur:   SLOANE.  J.;  THOMAS.  J. 


(40  Cal.  App.  BSl) 

OAVASSO  T.  DOWNED.   (Civ.  2646.) 

(District  Ooprt  of  Appeal,  First  District,  IM- 
vision  1,  California.   April  1,  1819.) 

Set-Off  Airn  ConNTEBCLAiu  4»41  —  Cboss- 

COIIPLAIHT  —  BBEACH    OF    CONTRACT  WUH 

One  Other  Than  Defenoant. 
Where  the  partnership  between  plaintiff 
and  defendant  ceased  when  they  organized  a  cor- 
poration to  carry  on  their  business,  and  the 
transaction  whereby  plaintiff  got  entirely  oat 
of  the  busineas  was  one  for  the  purchase  by 
defendant  of  plaintilTB  interest  in  the  company 
as  represented  by  his  stock,  plaintiff's  violation 
of  the  clause  of  the  agreement  whereby  he 
bonnd  himself  not  to  compete  with  the  company 
was  a  matter  which  could  not  be  made  the  sub- 
ject of  a  cross-complaint  by  defendant  when 
sued  by  plaintiff  on  the  notes  given  for  his 
stock. 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  M.  Conley,  Judge. 

Action  I.  L.  GaTasso  against  J.  C.  Dow- 
ney. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Edward  B.  Bliassen,  of  Oakland,  for  appel- 
lant. 

M.  J.  Batberfordt  of  Oakland,  for  respond- 
ent 

BICHABDS,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  oC  plaintiff  for  the  sum  of 
$1,000,  with  interest  and  costs  of  suit,  In  an 
action  to  recover  upon  a  promissory  note  exe- 
cuted by  the  defendant  to  the  plaintiff  for 
said  sum.  The  defendant  In  his  answer  ad- 
mitted the  execution  of  the  note,  but  denied 
that  the  same  had  not  been  paid.  He  further 
averred  that  the  consideration  of  the  note 
had  failed.  He  then  proceeded  to  aver  that 
the  said  plaintiff  and  himself  had  for  some 
time  prior  to  the  making  of  said  note  been 
engaged  in  business  as  partners  under  the 
firm  name  of  Downey-Oarasso  Olasa  it  Paint 


Company,  doing  business  in  the  dty  of  Oak- 
land ;  that  on  or  about  October  31,  1914.  the 
plaintiff  had  sold  all  of  his  right,  title,  and 
Interest  In  said  business  and  the  good  will 
thereof  to  the  defendant  upon  the  express 
understanding  and  agreement  that  tbe  said 
plaintiff  would  not  engage  In  any  business  in 
competition  with  the  said  defendant  within 
the  city  of  Oakland  for  the  period  of  Are 
years;  that  the  making  of  such  agreement 
was  part  consideration  for  the  purchase  by 
the  defendant  of  tbe  plaintiff's  interest  Id 
said  firm  and  for  the  execution  of  said  prom- 
issory note  as  a  portion  of  the  purchase  price 
thereof ;  that  in  violation  of  said  agreement 
the  said  plaintiff  did  engage  In  the  same  kind 
of  business  within  said  city  of  Oakland  in 
competition  with  tbe  said  defendant,  which 
acts  on  his  part  were  fraudulent,  and  worked 
a  failure  of  consideration  for  the  note  sued 
upon  in  this  action.  Tbe  defendant  also  pre- 
sents the  same  fticts  in  a  cross-complaint, 
wherein  he  prays  for  an  injunction  prevent- 
ing the  plaintiff  from  continning  in  business 
in  competition  with  tbe  cross-complainant, 
and  tar  a  decree  requiring  said  plaintUF  to 
deliver  up  said  note  Cor  cancellation.  Tbe 
defendant  has  also  a  sp-called  cross-onn- 
plalnt  for  the  recovery  from  plaintiff  of  tbe 
sum  of  $6(^08  upon  an  assigned  daim. 

Upon  the  trial  of  the  cause  evidence  was 
presented  before  tbe  court  showing  that  for 
some  time  prior  to  the  13tb  day  of  Janttatr, 
1913,  tbe  plaintiff  and  the  defoidant  had  been 
copartners  Mmductii;^  a  glass  and  paint  bud- 
ness  In  the  city  of  Oakland  under  the  firm 
name  of  Downey-Cavasso  Glass  &  Paint  Com- 
pany, but  that  on  or  about  the  last-named 
date  a  corporation  had  been  formed  by  them 
with  the  same  name,  and  to  which  corpora- 
tion they  proceeded  to  transfer  their  and 
each  of  their  int^est  In  said  business  and 
In  all  of  the  properties  thereof,  each  receiv- 
ing therefor  380  shares  of  the  capital  stock 
of  said  corporation ;  that  said  corporation 
took  over  said  business,  and  from  time  to 
time  during  the  next  year  and  a  half  or  more 
held  occasional  directors'  meetings  in  respect 
to  the  offalrs  of  the  business;  that  in  tbe 
month  of  October,  1914,  the  plaintiff  and  the 
defendant  entered  Into  a  written  agreement 
by  the  terms  of  which  it  was  recited  that  the 
parties  thereto  were  stockholders  In  the 
aforesaid  corporation,  and  that  defendant 
was  desirous  of  buying  and  the  plaintiff  of 
selling  all  of  the  latter's  Interest  in  tbe  busi- 
ness thereof.  It  was  therefore  agreed  that 
the  defendant  was  to  pay  the  sum  of  $0,000 
for  all  of  the  interest  of  the  plaintiff  In  the 
said  corporation  and  business,  "the  said  In- 
terest being  represented  by  380  shares  of  the 
capital  stock  of  said  corporation,"  which  the 
plaintiff  agreed  for  said  consideration  to 
transfer  to  the  defendant  The  note  in  ques- 
tion was  a  part  of  said  consideration.  The 
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closing  dause  In  said  agreement  reads  as  fol- 
lows: 

"It  is  farther  agreed  hj  and  between  the  par- 
ties hereto  that  the  said  party  of  the  second 
part  (plaintiff  herein)  will  not  engage  in  any 
business  in  competition  with  the  Downey-Ga-vas- 
so  Olass  ft  Paint  Company  for  a  period  oS  five 
years  from  the  date  hereoL" 

It  further  appeared  upon  the  trial  that  a 
short  time  after  the  execution  of  said  agree- 
ment the  plalntifT  did  engage  In  business  in 
the  city  of  Oakland  and  In  direct  competition 
with  said  Downey-Cavasso  Glass  &  Paint 
-  Company.  The  trial  court  decided  upon  the 
whole  evidence  presented  that  the  copartner- 
ship which  had  previously  existed  between 
the  parties  had  been  merged  In  the  corpora- 
tion formed  In  the  month  of  January,  1913, 
and  that  the  relation  of  copartners  in  respect 
to  the  business  then  taken  over  by  Buch  cor- 
poration did  not  continue  thereafter,  and  that 
the  transaction  between  the  parties  in  Octo- 
ber, 1914,  was  one  In  which  the  defendant 
purchased  the  stock  ol  the  plaintiff  In  said 
corporation,  giving,  among  other  things,  the 
note  In  question  as  a  part  of  the  considera- 
tion therefor.  We  are  satisfied  from  a  read- 
ing of  the  record  that  the  evidence  -fally  jus- 
tifies the  findings  of  the  cotut  in  this  regard, 
mw  court  further  fbund  that  the  plaintiff  did 
esatoark  in  businesB  In  the  city  of  Oakland  in 
Gompetltioa  with  the  said  corporation,  but 
not  in  cwnpetltlon  with  the  defendant,  who 
since  the  organizatloii  of  said  corporation 
bad  not  been  oigaged  In  sacta  biudnesa  oa 
tals  own  ecotmnt  Ttut  court  also  upon  buO^ 
dent  evidence  found  against  the  defendant 
on  bis  cross-C(nnplalnt,  and  accordingly  ren- 
d«ed  Judgment  In  the  plalntut's  favor. 

We  find  no  error  In  the  conrt'a  concluslonB 
with  respect  to  these  matters.  The  evid«ice, 
as  we  have  seen,  justified  the  finding  of  the 
trial  court  that  the  partnership  between  the 
parties  hereto  ceased  when  the  corporation 
was  organized,  and  also  Justifies  the  finding 
that  the  transaction  between  the  parties  was 
one  for  the  purchase  by  the  def^dant  of  the 
plaintiff's  interest  in  said  corporation  as^  rep- 
resented by  the  380  shares  of  stock  held  by 
him  therein.  If  these  findings  be  upheld,  It 
follows  necessarily  that  the  plaintiff's  viola- 
tion of  the  clause  In  said  agreement  by  which 
he  bound  himself  not  to  engage  in  business  In 
competition  with  the  Downey-Cavasso  Glass 
&  Paint  Company,  a  corporation,  was  a  mat- 
ter which  could  not  be  made  the  subject  of  a 
cross-complaint  by  the  defendant  In  this  ac- 
tion. This  conclusion  assumes  the  validity 
of  the  clause  in  question  as  an  agreement  In 
restraint  of  trade.  It  Is  urged  by  the  re- 
spondent that  this  part  of  the  agreement,  not 
being  by  Its  terms  limited  as  to  the  territory 
embraced  In  Its  operation,  is  void  as  contra- 
ry to  the  provisions  of  sections  16^  and  1674 


of  the  Civil  Code,  citing  Callahan  v.  Donnol- 
ly,  45  Cal.  152,  13  Am.  Rep.  172,  as  authority 
for  such  contention.  We  do  not,  however, 
deem  it  necessary  to  dispose  of  this  conten- 
tion in  view  of  our  conclusicos  upon  the  other 
phases  of  the  case. 
Judgment  affirmed. 


We  concur: 
OAN,  J. 


WASTB,   P.   J.;  KEBBI- 


(40  Cftl.  App.  36C) 

RANSOMEMIIRUMMBnr  CO.  v.  WOOD  et  al. 
(Civ.  2835.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    March  20,  1919.  Re- 
hearing Denied  April  17,  1919.) 

1.  DiBiasBAL  ANn  NoHsniT  4e»67— DBnom 
— DBUT  in  SBBVXCB  OB  RsnTBH  ow  Pbo- 

CEse. 

Where  plaintiff  failed  to  canae  smnmona 

with  proof  of  service  thereof  to  be  returned 
within  three  years  after  conunencement  of  ttie 
action,  the  court,  on  defendant's  motion,  prop- 
erly diamisaed  the  case,  under  Code  Civ.  Proc 
S  581a,  and  this  It  could  do  on  its  own  motion 
and  without  notice  to  either  of  the  parties. 

2.  CouBTs  <^=>50 — Depaetmints — Tkansfeb — 
Notice, 

A  case  or  proceeding  can  be  assigned  or 
transferred  for  trial  fay  a  judge  of  the  superior 
court  to  any  one  or  more  of  the  several  depart- 
ments of  SQd6  court,  and  no  notice  of  such  trans- 
fer is  required. 

S.  Municipal  CoapoRATiONB  4=9566 —Spb- 
oiAL  AssEBSUENTs— Actions. 
Under  Vrooman  Act,  J  12,  as  amended  by 
St  1913,  pp.  40S,  409,  g  4,  the  time  within 
which  a  summons  must  be  returned  In  street 
assessment  lien  cases  is  governed  by  the  Codes 
and  laws  of  the  state. 

Appeal  from  Superior  Court,  Santa  Clara 
Coun^;   W.  A.  Beasly,  Judge. 

Action  by  the  Ransome-Cmmmey  Company 
against  Louis  E.  Wood  and  others.  From  an 
order  dismissing  the  action,  plalntUC  at^peala. 
Afiirmed. 

B.  M.  F.  Soto,  of  San  Francisco,  for  ap- 
pellant. 

Fry  &  Jenkins,  of  San  Jose,  for  re- 
spondents. 

WASTE,  P.  J.   Plaintiff  appeals  from  an 

order  dismissing  the  action. 

On  the  10th  day  of  June,  1914,  plaintiff 
commenced  an  action  against  defendants  by 
filing  In  the  sui)erior  court  of  Santa  Clara 
county  Its  verified  complaint  to  foreclose  a 
certain  street  assessment  lien.  Summons 
was  duly  issued  on  the  same  day.  No  further 
proceedli^  were  had  In  the  cause  until  on 
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June  8.  10X7i  when  an  amended  complaint 
was  filed.  Tbereafter,  on  tbe  26th  day  of 
Jane,  1917,  tbe  summons  was  filed  in  tbe  ac- 
tion, toeetber  with  an  affidavit  showine  serr- 
Ice  tbereaX  upon  the  defendant  Loula  E. 
Wood  "on  the  day  of  June,  UttZ." 

On  the  same  daj,  June  26th,  tl»re  was  fil- 
ed on  behalf  of  said  defendant  Lonla  B.  Wood 
a  notice  (tf  motlm  tw  an  order  dismissing  tbe 
cause  upon  the  ground  that  the  summona  in 
the  action  was  not  served  or  retom  thereon 
made  within  three  years  after  tile  amimence- 
moit  thereof.  Hie  motion  was  noticed  to  be 
heard  on  tbe  29tb  day  of  June,  at  10  a.  m.  <tf 
said  day,  or  as  soon  as  counsel  coold  be  heard 
(three  days  aStet  its  flllng).  and  ttane  of  no- 
tice was  shortened  to  one  day  by  order  of  the 
judge  of  tiie  court  On  the  same  day  the  mo- 
tion was  filed,  June  26th,  the  notice  of  motion 
and  order  ahortening  time  were  served  on  tbe 
attorn^  for  plaintiff  by  deposit  in  tbe  post 
office  in  San  Jose;  tbe  office  of  plaintilTa 
attorney  being  in  San  Frandsca 

?1ie  motion  to  dismiss  was  based  <m  the 
afflbda^t  of  the  d^endant  and  the  records  In 
the  case.  According  to  the  former,  tbe  de- 
fendant was  not  served  with  tbe  summons, 
until  on  tbe  26th  day  of  June,  1917,  and  at  no 
other  time  was  any  pleading  or  paiier  in  the 
action  ever  served  on  him. 

On  tbe  day,  and  at  the  time  noticed,  Jane 
29tb,  the  motion  was  regularly  on  the'  calen- 
der of  department  one  of  tbe  superior  conrt 
of  Santa  Clara  county,  and  was  transferred 
to  department  three  of  said  conrt,  where, 
after  due  hearing,  the  court  granted  the  mo- 
tion and  dismissed  the  action  upon  the 
grounds  specified  In  the  notice.  Notice  of 
the  court's  action  was  given  to  plaintiff  by 
mail.  It  took  no  steps  to  have  the  order  dis- 
missing the  action  set  aside,  but  contents  it- 
self with  an  appeal  therefronh 

On  the  appeal  It  is  contended  that  due  no- 
tice of  the  motion  to  dismiss  tbe  action  was 
not  given  appellant  (plaintiff)  in  the  court  be- 
low; that  tbe  place  where  the  motion  was 
heard  (department  8  of  the  said  superior 
court)  was  not  the  place  spedfled  in  tbe  no- 
tice of  motion;  and  that  tbe  time  within 
which  a  summons  mast  be  returned  In  street 
assessment  lien  cases  is  governed  by  the  pro- 
visions of  the  Trooman  Act  (St  1885,  p.  147), 
which  is  incorporated  as  part  and  parcel  of 
tbe  freeholders'  charter  of  tbe  city  of  San 
Jose,  and  not  by  the  provisions  of  tbe  general 
law. 

[1]  We  see  nothing  of  merit  in  any  of  tbe 
points  made.  The  fallnre  of  tbe  plaintiff  to 
cause  tbe  summons,  with  proof  of  service 
thereof,  to  be  returned  within  three  years 


after  the  commencement  of  the  action,  de- 
prived the  court  of  Jurisdiction  to  take  any 
other  action  than  to  dismiss  the  case.  Sec- 
tion 681a,  Code  CIt.  Proc;  Sharpst^  v. 
Eells,  132  Gal.  S07,  64  Pac.  1080;  Modoc 
Land,  et&,  Co.  v.  Superior  Ooart,  128  Cal. 
265,  60  Pac.  848;  Davla  v.  Hart.  123  Cal. 
384,06  Pac  1060;  BelUDgham  Bay  U  Ca  v. 
Western  A.  Co.,  85  CaL  App^  617-619,  170 
Pac.  682.  Such  action  "must  be  dismissed  by 
the  court  *  *  *  on  Us  own  motion.*'  Sec- 
tion 081a.  supnu  Hie  court  can  take  sncb 
action  without  notice  to  dther  of  Uie  parties. 
On  the  record  plaintiff  was  not  entltied  to 
notice. 

[I]  There  is  no  merit  In  appellant's  point 
as  to  the  transfer  of  tite  case  from  one  de- 
partment of  the  trial  conrt  to  another.  Itie 
Judges  of  the  superior  court  In  a  particular 
county,  for  tbe  more  ontvoilent  dispatdi  of 
bnaineas  or  fbr  any  reason  they  mi^  deem 
necessary,  may  make,  assign,  or  transfer  cases 
for  trial  to  any  one  or  more  of  the  several 
d^rtments  of  sndi  ixnirt  Bell  t.  Peck,  101 
CaL  S8»  87  Pac.  766.  Aroellant  risers  to  no 
rule  of  court  providing  for  any  notice  of  snch 
transfer,  an*!  none  Is  required  by  the  atatnte. 
Bell  T.  Pedc,  supra;  Dusy  v.  Frudom,  90  Gal. 
646,  80  Pac  798;  Eltsrotb  r.  Ryan,  91  Cal. 
687,  27  Pac  982. 

[S]  ^pdlant  tells  to  point  out  wher^  tiie 
VroMuan  Act  conflicts  with  or  creates  any 
procedure  governing  the  service  of  summons 
or  the  diaposltifm  of  suits  thereunder  differ- 
ent from  that  provided  by  tbe  Codes  of  tbe 
state  Tbe  act  Itself  provides  to  tlie  ccmtra- 
ry.  Hie  il^t  to  Institute  suit  to  recover  any 
assessment  remaining  unpaid,  and  to  have  a 
lien  ttaerefbr  adjudged  against  tiie  pronises 
assessed  and  the  land  sold  thereunder,  is  giv- 
en by  section  12  of  that  act.  It  provides.  In 
part: 

"Suit  may  be  brought  in  tbe  superior  court 
within  whose  Jurisdiction  the  dty  is  in  which 
said  work  has  been  done,  and  in  case  any  of 
the  aaseaaments  are  made  against  lots,  porti<Mis 
of  lots,  or  lands  tbe  owners  oC  which  cannot, 
witii  dne  dUifcnce,  be  found,  the  serviee  of  sum- 
mons in  each  of  sudi  actions  may  be  had  in  such 
manner  as  is  prescribed  in  the  Codes  and  lavs  of 
this  state.  *  *  *  In  all  suits  now  pending, 
or  hereafter  brought  to  recover  street  assent 
ments,  the  proceedings  therein  shall  be  govern- 
ed and  regulated  by  the  provisions  of  this  act, 
and  also,  when  not  in  conflict  herewith,  by  tbe 
Codes  of  this  state."   SUtSL  1918,  pp.  408.  409. 

The  order  appealed  from  la  affirmed. 

We  concur :  KEBEIGAN.  J ;  BICH- 
ABDS,  J. 
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WHITB      THOMPSON  et  aL   (Civ.  2630.) 

<Difrtri€t  Court  of  Appeal,  First  District,  Di- 
vUion  1,  California.  March  26.  1919.  Ke- 
hearing  Denied  bj  Supreme  Court  Ma;  22, 
1919.) 

1.  Account  Stated  ®=5ll— Impeachmekt. 
While  a  suit  to  open,  surcharge,  or  falsi- 
fy an  account  is  one  proper  for  equitable  ju- 
risdiction, yet  the  role  seems  to  be  established 
that  a  stated  account  need  not  be  impeached 
by  a  direct  action  brought  for  that  purpose,  but 
may  be  impeached  for  fraud  and  mistake,  ei- 
ther at  law  or  in  equit/,  whenever  It  ii  brooKbt 
forward  as  a  defense. 

2.  AocwintT  Statbd  ^»11— Oiottso  Itbhb— 
AOTion. 

An  action  In  assumpdt  win  lie  to  recover  for 
items  of  indebtedness  omitted  by  mistake  on  a 
settlement  of  an  acconnt^  if  thwe  is  no  other  ob- 
jection. 

3.  Aooonm  STAittD  is=»S— iTiUB  Not  in 

GOMTKMPLATIOIT  OT  PABTIEa. 

An  accoont  stated  does  not  bar  a  recovery 
for  items  not  within  the  contemplation  of  the 
parties  when  settlement  was  made,  nor  for  such 
as  were  left  open  for  further  considerations. 

4.  AcooiFifT  Stated  «s>11— Miotakb. 
Where  an  account  has  been  adjusted  b;  the 

parties,  if  any  mistake  is  subsequently  discov- 
•iMf  the  whole  acomnC  need  not.  be  opened  and 
rtfidjnsted,  bnt  the  mistake  may  be  oorrected, 
aad  the  rights  of  the  parties  mdjosted  as  to 
such  mistake. 

&  AooouHT  Staibd  «a»19(2)  —  Aonon  on 

OhZTIBD  IiniB--^ETIDKm)E. 

In  an  action  in  assumpsit  on  an  item  of  an 
account  wbich  was  omitted  by  mistake  in  an  ac- 
counting, admission  in  evidence  of  the  details 
of  the  accounting  was  proper. 

-6.  ASBiomaim  «s>24(S)  —  Oaubeb  of  Ao- 
non. 

A  cause  of  action  on  an  item  omitted  by 
jnistake  on  settlement  of  an  account  is  not  uu- 
assignaUe  as  action,  for  fraud,  but  asdgnabte 
under  Civ.  Code,  |  954. 

7.  Pathbnt  <g=»65(6)— AoTZOir  fob  Pbicb— 

BtTBDEN  OF  PbOOF. 

Fn  au  action  for  the  price  of  goods,  wares, 
or  merchandise  the  burden  of  proving  payment 
is  on  the  defendant 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; D.  A.  Gasfalo,  Jui!Uce. 

Action  by  H.  R.  White  against  E.  O.  Thomp- 
apn  and  others.  Judgment  for  defendants, 
and  plaintut  appeals.  Reversed. 

Morrlsra,  Dunne  &  Brobeck,  of  San  Fran- 
Cisco,  for  appellant. 

Everts  &  Ewlnt^  of  Fresno,  for  respond- 
ents. 

WASTE,  P.  J.  Plaintiff  appeals  from  the 
Judgment  of  nonsuit  and  dismlsaaL 
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From  the  bill  of  exceptions  the  following 
facts  appear: 

The  defendants,  copartners,  on  or  about 
June  20,  1915,  ordered  from  the  Santa  Cruz 
Portland  Cement  Company  a  carload  of  ce- 
ment of  the  value  of  $820.70,  which  le  the 
subject-matter  of  the  uction.  and  agreed  to 
pay  for  the  same  within  a  reasonable  time 
after  It  was  delivered  to  them.  The  cement 
company  shipped  the  cement  to  the  defend- 
ants at  Vlsalia,  as  the  consignees.  On  the 
28th  of  June  of  the  same  year  defendants 
wrote  to  the  cement  company,  stating  tliat 
they  had  delivered  tlie  cement  to  W.  H. 
Worswlcfc,  Jr.,  and  requested  the  cement 
company  to  give  the  defendants  credit  for 
the  sale  price  of  the  cement,  and  forward 
the  invoice  covering  it  to  said  Worswlcli  at 
Vtsalla.  Believing  that  an  arrangement  had 
been  made  between  Worswlck  and  the  de- 
fendants whereby  Worswlck  had  agreed  to 
pay  for  the  cement,  and  induced  by  this 
belief,  the  cement  company  gave  Thompson 
Bros,  credit  for  the  cement,  and  the  charge 
was  then  made  by  It  against  Worssvick  for 
the  amount,  which  appears  to  have  been  his 
Initial  account  witb  the  company. 

Some  months  later  tbe  defendants  and  the 
cement  company  had  an  accounting  with  each 
other,  from  which  It  appeared  that  there  was 
a  balance  due  to  tbe  defendants  from  the 
cement  company  In  the  sum  of  $412.57.  At 
the  request  of  defendants  this  credit  balance 
on  the  boolis  of  the  company  was  transferred 
to  the  credit  of  other  parties,  and  the  ac- 
count was  considered  settled.  Shortly  there- 
after the  cement  company  learned  for  the 
first  time  that  tbe  defendants  bad  merely 
loaned  the  cement  in  question  to  Worswlck, 
and  that  It  had  all  beeo  returned  by  blm  to 
the  defendants,  and  that  there  bad  never 
been  any  ugreement  between  defendants  and 
Worswlck  for  the  payment  by  blm  to  the 
company. 

Immediately  upon  ascertaining  these  facts, 
the  cement  company  canceled  the  cre^ 
dieretofore  entered  on  Its  books  In  favor  of 
defendants,  Ukewlse  canceled  ttie  diarge  it 
had  ait»ed  against  Worawlt^,  and  re-entered 
the  amount  of  9820.70  on  Its  account  against 
the  dof«Klant  After  attempting  to  collect 
tbe  amount,  which  d^endants  refused  to  pay. 
the  cement  company  assigned  and  set  over 
to  tbe  plaintiff  the  account,  and  plaintiff  in- 
stituted Oils  action.  The  complaint  Is  in  five 
counts,  the  first  four  being  common  oounts. 
and  the  fifth  setting  out  the  facts  substan- 
tially as  they  appear  from  the  evidence.  At 
tbe  conclusion  of  plaintiff's  case,  from  whldi 
the  foregoing  facts  appeared,  the  court 
granted  defendants'  motion  tor  a  nonsuit, 
and  plaintiff  appeals.  The  action  of  tbe  trial 
court  in  sustaining  defendants'  motion  for  a 
nonsuit  is  the  sole  assignment  of  error  on  ap- 
peal 
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The  action  of  the  trial  court  In  granting 
the  nonsuit  appears  to  have  been  based  upon 
the  contention  of  the  defendants  at  the  trial, 
the  respondents  here,  that  the  evidence 
showed  an  account  stated  between  the  cement 
company  and  defendants  existing  on  and  aft< 
er  October  20,  1915,  that,  said  account  hay- 
ing been  based  on  cross-ltems  and  settled  by 
payment,  It  could  be  reopened  and  correct- 
ed only  by  an  equitable  action  to  surcharge, 
falsify,  or  correct,  the  account,  and  on  the 
further  ground  that  any  claim  based  upon 
such  an  account  stated  was  not  assignable. 
It  appears  to  us  that  the  action  at  bar  Is 
merely  a  legal  action  In  assumpsit  to  recover 
an  Item  of  Indebtedness  owing  from  defend- 
ants, to  plalntUTs  assignor,  which  was  en* 
tirely  omitted  In  the  negotiation  leading  to 
the  account  stated. 

[1}  "Willie  a  salt  to  open,  snrcharge,  or 
falsify  an  account  Is  one  proper  for  equi- 
table JurisdictiOD,  yet  the  rule  seems  to  be 
eetabllshed  tliat  a  stated  account  need  not 
be  impeadied  by  a  direct  suit  brought  for 
tbat  pntpose.  It  may  be  Impeadied  for  fraud 
or  .mistake  either  at  law  or  in  equity  when- 
ever It  is  brought  forward  as  a  defense  or 
cause  of  action."  1  Corpus  Juris,  715. 

[2-4]  An  action  In  asanmpsit  will  lie  to  re- 
cover for  items  of  indebtedness  omitted  by 
mistate  on  a  settlement  of  an  account,  if 
there  is  no  otlier  objection.  Sage  t.  Hawi^, 
Id  Conn.  106,  41  Am.  Dec.  128;  Perkins  v. 
Hart,  11  Wheat  237,  Q  h.  m.  403;  Hannan 
&  Grodiett  v,  Maddy  Bros.,  67  W.  Ta.  60.  4» 
S.  B.  1000. 

An  account  stated  does  not  bar  a  recovery 
for  Items  not  within  the  contemplation  of  the 
parties  when  the  settlement  was  made 
(Clarke  v.  Keisey,  41  Neb.  766,  60  N.  W.  138; 
Lawler  v.  Jennings,  18  Utah.- 36,  56  Pac.  60), 
Dor  for  those  omitted  by  mistake,  nor  for 
such  as  were  left  open  for  further  consider- 
ation (Waldrcm  v.  Evans,  1  Dak.  11,  40  N.  W. 
607).  Parties  to  an  acconnt  stated,  signed 
by  them,  are  not  concluded  by  the  presnmp- 
tion  that  it  was  a  final  settlement  of  all  valid 
debts,  debits,  and  credits,  as  to  matters 
whldi  were  not  contemplated  by  them,  or 
which  were  not  Included  In  the  settlement, 
though  they  existed  at  the  time.  Treacy  v. 
Powers,  112  Minn.  226, 127  N.  W.  986.  Where 
an  acconnt  has  been  adjusted  by  the  parties. 
If  any  mistake  is  subsequently  discovered, 
Oie  whole  account  need  not  be  opened  and 
readjusted,  but  the  mistake  may  be  corrected 
and  the  ri^ts  of  the  parties  readjusted  as  to 


such  mistake.  Carpenter  v.  Kent.  101  N.  T. 
591,  5  N.  B.  787. 

[S]  The  action  of  the  trial  court  In  admit- 
ting evidence  of  the  details  of  the  transac- 
tion between  the  cement  company  and  de- 
fendants was  proper.  In  such  actions  the 
court  may  allow  evidence  of  omissions  and 
errors  therein  and  find  In  accordance  with 
the  developed  facts.  Adams  v.  Gerlg,  25  CaL 
App.  638,  145  Pac.  106;  and  cases  cited. 
See,  also,  McLelland  v.  East  San  Mateo 
Land  Co..  166  Cal.  736,  137  Pac  1145. 

[6]  Respondent  takes  the  ground  that  the 
case  at  bar  is  a  suit  to  surcharge,  falsify, 
and  correct  an  account  stated,  and  that  a 
cause  of  action  for  fraud  Is  not  assignable. 
As  we  view  the  action,  It  is  rather  one  In 
assumpsit  to  recover  on  an  existing  obliga- 
tion, which  was  omitted  from  the  negotia- 
tions of  the  parties  leading  to  the  settlement 
of  the  account,  and  which  remained  an  ex- 
isting legal  obligation,  upon  which  the  par- 
ties bad  an  assignable  cause  of  sctlon. 

The  assignment  by  the  cement  company  to 
plaintiff  was  of  Its  account  with,  and  claim 
and  cause  of  action  in  the  sum  of  (820.70 
against,  defendants.  The  claim  of  the  ce- 
ment con^Miny  against  the  defendants  was 
the  legal  right  to  collect,  and  reduce  to  po^ 
aesslon,  its  daim  for  $820.70.  This  was  a 
property  right  wliich  bad  an  existing  value; 
By  reasMi  of  the  assignment,  therefiw^ 
plaintiff  acquired  a  substantial  thing  In  ae- 
tlMt  arlsbig  out  of  the  obligation  resting  on 
the  defendants  to  pay  tlie  c^«it  company 
the  amount  due  thereon,  and  one  capaUe  ct 
being  transferred  by  the  owner.  Section 
964,  av.  Code. 

[7]  Respondent  makes  the  point  on  appeal 
that  It  does  not  a|K>ear  from  the  evidence 
that  the  amount  sued  for  was  not  paid  to  tbe 
assignee ;  the  only  proof  being  the  testimony 
of  the  auditor  of  the  cement  company: 

"Our  books  show  tbat  there  is  still  doe,  owing 
and  unpaid  by  lAmnpson  Bros,  the  sum  «t 
$820.70  OD  the  two  cars  referred  to." 

The  plalntitf  was  not  required  to  prove 
negative  allegations.  The  burden  of  proof 
of  payment  was  on  the  defMidanta  Melone 
V.  Rufflno,  129  Cal.  514,  62  Pac.  93,  79  Am. 
St  Rep.  127. 

The  defendants'  motion  for  nonsuit  and 
dismissal  should  liave  been  overruled. 

The  Judgment  Is  reversed. 

We  ctmcnr:  RICHARDS,  J.;  KERRI- 
GAN, J. 
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BOARD  OF  COM'RS  OF  GRADY  COUNTY 
T.  BROADWBLL  et  al.   (No.  7307.) 

{Supreme  Oonrt  of  OUahoma.   Dec.  17,  1918. 
Bebearias  Denied  May  27,  1919.) 

(ByOalm*  hv  OourU) 

roixowxn  Oasb. 

SeTeraed  on  antbority  of  Board  of  Oommie- 
■lonen  t.  Ward,  173  Pac.  l<KtO.  and  Broadwell 
T.  Board  of  Gommissioneis,  175  Pac  828,  not 
yet  officiaU;  reported. 

Error  from  District  Court,  Grady  Ooon- 
tj;  Frank  M.  Bailey,  Judge. 

Proceedings  by  George  R.  Broadwen  and 
another  against  the  Board  of  County  Com- 
missioners of  Grady  County,  OU.  From  a 
Judgment  for  plaintUfs^  defendant  brings  er- 
ror. Reversed. 

J(An  H.  Venable,  of  Pitdier,  and  Allm  K. 
Swaim,  at  Tulsa,  for  plaintiff  In  error. 

Geob  P.  Glaw,  at  Oldaluniia  aty.  tot  de- 
fendants In  «rror. 

PER  CURIAM.  Defendants  in  error  filed 
claim  with  the  board  of  county  commissioners 
of  Grady  county  claiming  a  refund  of  certain 
taxes  paid  by  citizens  of  the  Choctaw  and 
Chickasaw  Nations  upon  their  allotments 
-which  were  exempt  from  taxation.  The  In- 
<Uvldnal  Indians  had  assigned  their  claims 
for  refund  thereof  to  the  defendants  In  error. 
The  board  of  commls^oners  rejected  the 
claim,  from  which  decision  an  appeal  was 
prosecuted  to  the  district  court,  where  Judg- 
ment was  rendered  in  favor  of  defendants 
In  error,  and  the  board  of  county  commission- 
ers prosecutes  this  appeal.  The  Questions  of 
fact  and  the  propositions  of  law  Involved  are 
Identical  with  those  in  the  case  of  Board  of 
Commissioners  v.  Ward,  173  Pac.  1050,  not 
yet  officially  reported,  and  Broadwell  v. 
Board  of  County  Commissioners,  175  Pac.  828, 
not  yet  officially  reported,  and  upon  author- 
ity of  tbose  cases,  the  Judgment  la  reversed. 


<n  Okl.  US) 

KROEGBB  T.  MARTIN  et  aL    (No.  9795.)* 

(Supreme  Court  of  Oklahoma.   March  25, 
1919.) 

(Syllahut  bt  th0  OoMTiJ 

1.  Mines  aso  Minerals  4e»73— Contbac^ 
conbtbuotion. 
Record  examined,  and  held,  that  the  pri- 
mary purpose  of  the  contracts  by  which  K.  re- 
served for  16  years  the  oU  and  gas  on  the 
lands  porcbased  by  M.  and  K.,  was  not  the 
payment  to  tbem  of  roy^ties  from  oil  and  gas 
to  be  found  thereon,  bat  to  adjust  the  respec- 
tive rights  of  the  parties  in  the  land,  and  to 
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enable  M.  and  K.  to  obtain  a  merchantable  title 
to  the  fee. 


2.  Mines  and  Mxnbbals  4s»78(1)  —  IiSasb — 
constrt70non  ov  contbaot  —  dlvblop- 

ICENT. 

Where,  in  order  to  enable  a  purchaser  to 
acquire  a  merchantable  title  to  real  property, 
and  to  effect  an  adjustment  with  the  holder  of 
bis  rights  and  interest  in  an  enforceable  con- 
tract with  the  owners  fo^  an  oil  and  gas  lease, 
thereon,  and  for  the  pardiase  of  an  interest  In 
such  real  property,  the  purchaser  enters  into 
a  written  contract  with  such  holder,  In  con- 
sideration of  a  release  of  the  outstanding  con- 
tract and  of  a  quitclaim  deed  to  the  premises 
and  other  covenants  and  agreements  then  mu- 
tually entered  into,  whereby  the  bolder  of  the 
original  contract  reserves  the  oil  and  gas  ap- 
purtenant to  the  premises  for  a  term  of  15 
years,  with  the  privilege  of  entry  and  ac- 
companying development  rights,  in  the  absence 
of  spedal  drcumstances,  no  Implied  covenant 
exists  requiring  the  lands  to  be  explored  and 
developed  with  rwsonable  diligence,  as  is  com- 
monly required  In  case  of  an  ocdinary  oU  and 
gas  lease. 

3.  Mines  and  Minebau  «»S7-HCoNnACT  oa 
Lbasb-'Rbbkbvatioh  of  Oil  and  Gas. 

One  who  hoMs  an  enforceable  contract  for 
an  ofl  and  gas  lease  and  for  an  interest  in  land 
may  contract  in  respect  thereto,  and  may.  in 
effecting  a  settlement  of  his  rights,  enter  into 
a  contract  with  the  grantees  of  those  with 
whom  he  formerly  contracted,  reserving  to 
himself  the  oil  and  gas  beneath  the  lands  con- 
veyed. 

4.  Mines  and  Minerals  «=»67— Lkasb— Res- 
EBVATioN  or  Oil  and  Gas— Contbaot. 

Where  in  such  contract  the  party  to  the 
former  contract  reserves  the  oil  and  gas  for 
a  term  of  15  years,  the  time  when  operations 
shall  commence  is  a  proper  subject  of  agree- 
ment iKtween  the  parties,  and,  in  the  absence 
of  Imposition,  frand,  or  mistake,  the  grantees 
will  be  held  to  their  undertaking. 

Error  from  District  Oonrt,  Potttotoe  Coun- 
ty; J.  W.  Bolen,  Judge. 

Suit  by  H.  A.  Kroeger  against  C.  M.  Mar- 
tin and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded, with  directions, 

H.  A.  Kroeger,  of  Oklahoma  City,  pro  sew 
Ledbetter,  Stuart  &  Bell,  of  Oklahoma  Cttty, 
foe  plaintiff  in  error. 

Kiag  &  Crawford,  of  Ada,  and  Johnarai  A 
HcGlU,  ai  Ardmore,  for  defmdants  in  enor. 

SHARP,  J.  On  the  16th  day  of  Mar(^, 
1907,  Apple  ft  Franklin,  of  Ardmore,  en- 
tered into  a  written  contract  with  the  plain- 
tiff In  error,  Kroeger,  the  pertinent  provi- 
sions of  which  were  as  follows:  Apple  A 
Franklin  were  to  obtain  title,  In  their  name, 
to  680  acres  of  land,  designated  by  Kroeger, 
and  situate  In  sections  25  and  36,  township 
B  north,  range  8  east,  and  SO  and  31,  towa- 
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ship  S  Qortb,  range  7  east,  and  whlcb  title, 
when  obtained,  sbould  remain  in  Apple  & 
Franklin,  and  not  in  any  manner  be  sold  or 
Incumbered,  except  as  tiierein  agreed,  until 
the  contract  was  fully  and  completely  per- 
formed. When  title  was  obtained.  Apple  & 
Franklin  agreed  to  Immediately  execute  and 
deliver  to  Kroeger  an  oil  and  gas  lease  on 
BOO  acres  of  the  lands  "for  a  period  of  15 
years,  or  eo  long  thereafter  as  oil  and  gas 
is  produced  from  the  said  premises."  The 
royalties  were  Qxed  at  one-tenth  part  of  the 
oil  and  $100  per  annum  for  each  gas  well, 
all  of  which  It  was  covenanted  "will  more 
particularly  appear  in  the  lease  to  be  exe- 
cuted, and  the  said  lease,  when  executed, 
shall  be  deemed  a  part  of  this  agreement" 
It  was  also  provided  that  the  balance  of  the 
lands  not  to  be  Included  In  the  oil  and  gas 
lease  should  remain  free  of  all  Hens  and  In- 
cumbrauces,  and  not  be  sold  or  transferred 
"until  such  time  as  both  parties  hereto  ahall 
agree,  but  the  same  shall  be  held  for  the 
benefit  of  the  parties  hereto."  It  was  further 
agreed  that  the  purchase  price  of  the  lands 
to  be  allotted  and  acquired  by  Apple  &  Frank- 
lin should  be  $4,000,  and  that,  when  that 
sum  had  been  paid  them  out  of  the  royal- 
ties and  rents  accruing  from  the  lands  de- 
scribed In  the  accompanying  plats,  then  they 
should  execute  and  deliver  to  Kroeger,  his 
heirs,  executors,  administrators  and  assigns, 
a  good  and  auffldent  warranty  deed  to  an 
undivided  one-half  interest  In  the  tracts  of 
land  acquired  by  them  under  the  contract. 
Thereafter  the  rents  and  royalties  should  be- 
long in  equal  parts  to  the  coutracting  parties, 
after  the  payment  of  certain  enumerated 
expenses. 

The  contract  was  duly  acknowledged  by  the 
parties  thereto,  and  placed  of  record  In  the 
office  of  the  register  of  deeds  of  Pontotoc 
county,  wherein  the  land  was  located,  on  Jan- 
uary 4, 190S.  Pursuant  to  the  contract  Apple 
&  Franklin  acquired  title  to  the  lauds  In- 
cluded In  the  Kroeger  plats,  but  for  some 
reason  failed  to  execute  to  blm  an  oil  and 
gas  lease  thereon.  Notwithstanding  such 
Allure,  Kroeger  made  numerous  efforts,  dur- 
ing the  years  1009  and  1910,  to  procure  the 
drilling  and  development  of  the  premises  for 
oil  and  gas.  On  the  30th  day  of  April,  1912. 
defendants  Martin  and  Knotts  purchased 
from  Apple  &  Franklin  the  lands  included  Id 
Kroner's  contract  Martin  was  fully  ad- 
vised, prior  to  concluding  his  purchase  of 
the  lands,  of  the  contract  twtween  Apple  ft 
EYonklin  and  Kroeger,  and  considerable 
correspondence  was  exchanged,  as  well  as 
telephone  conversations  had,  in  concluding 
an  agreement  whereby  Kroeger  would  re- 
lease certain  of  his  rights  and  renew,  on 
somewhat  different  terms,  some  of  the  rights 
and  privileges  included  in  the  contract  of 
March  16,  1907.  In  the  n^otlatlons  of  the 
parties,  and  their  efforts  to  reach  an  under- 
atandlng,  Martin  act«d  as  the  agent  of  bis 
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sister,  Sadie  L.  Knotts.  Finally,  and  on  the 
14th  day  of  June,  1012,  a  contract  was  made 
and  entered  Into  between  Martin  and  Kroe- 
ger whereby,  in  consideration  of  the  execu- 
tion of  a  release  by  the  latter  of  the  contract 
of  March  16,  1907,  and  of  the  modification 
thereof  as  desired  by  Martin,  and  the  pay- 
ment to  him  of  $150  by  Kroeger,  and  other 
unimportant  considerations  not  necessary  to 
mention,  it  was  mutually  agreed  by  the  par- 
ties that  there  should  be  reserved  to  Kroeger 
all  of  the  oil  and  gas  in  and  under  ttie  680.95 
acres  of  land  Included  in  the  original  con- 
tract The  contract  also  contained  an  ex- 
press grant  by  Martin  of  the  oU  and  gas,  and 
gave  Kroeger  the  sole  and  exclusive  right, 
privilege,  and  authority  to  drill  and  prospect 
for  oil  and  gas  on  the  premises  for  a  period  of 
15  years  from  and  after  the  date  thereof, 
and  80  much  longer  thereafter  as  oil  and  gas 
was  produced  from  the  lands.  It  expressly 
stipulated  that  on  all  oil  or  gas  produced  on 
the  lands  after  the  1st  day  of  January,  1918, 
Kroeger  should  pay  to  Martin  as  royalty  cme- 
teoth  part  thereof,  and  the  further  sum  of 
$100  per  annum  on  the  production  of  each 
well  producing  only  gas,  where  such  gas 
was  used  or  sold  off  the  premises  by  Kroeger. 
It  also  provided  that  Martin  should  execute 
to  Kroeger  a  deed  conveying  a  fee-simple 
title  to  a  particular  90  acres  of  the  land  in- 
cluded in  Martin's  purchase.  The  contract 
was  duly  acknowledged  by  the  parties,  and 
placed  of  record  in  the  oQlce  of  the  register  of 
deeds  of  Pontotoc  county  on  the  18th  day  of 
January,  1913. 

Od  the  4th  day  of  April,  1913,  the  par- 
ties  made  and  entered  Into  a  new  contract  Id 
writing  covering  the  subject-matter  of  the 
previous  contract,  by  which  It  was  agreed 
"that,  for  and  In  consideration  of  the  exe- 
cution of  a  quitclaim  deed"  by  Kroeger, 
thereby  releasing  of  record  his  contract  of 
March  16,  1907,  with  Apple  ft  Franklin,  and 
in  consideration  of  the  modification  of  the 
contract  between  Martin  and  Kroeger  of  June 
14,  1912,  and  a  reconveyance  to  Martin  of 
CO  acres  of  land  therein  described,  there  was 
thereby  reserved  to  Kroeger  all  of  the  oil  and 
gas  in  or  under,  or  which  might  be  produced 
from,  the  tracts  of  land  therein  described  for 
a  period  of  15  years  from  and  after  the  date 
thereof,  and  so  much  longer  thereafter  as  oil 
or  gas  was  produced  from  the  premises. 
As  in  the  preWous  agreement  between  Mar- 
tin and  Kroeger,  the  latter  contract  after 
undertaking  to  reserve  to  Kroeger  the  oil 
and  gas,  also  contained  a  grant  thereof  from 
Martin,  together  with  a  provision  giving 
Kroeger  the  exclusive  right,  privilege,  and 
authority  to  drill,  prospect  for,  and  produce 
oil  and  gas  on  the  premises.  This  contract 
provided  for  the  payment  of  a  5  per  cent, 
royalty  on  all  oil  produced  on  the  lands  and 
a  further  payment  of  $50  per  annum  from 
wells  producing  only  gas,  when  such  gaa  was 
used  or  sold  off  tbe  premises  by  Ezoeger. 
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Nmneroes  other  proTlalons,  not  necessary  to 
a  determination  of  the  case,  are  contained  In 
the  contract  This  contract  was  placed  of 
record  in  the  f^ce  of  the  r^^ter  of  deeds 
of  Pontotoc  county  on  the  Sith  day  cf  Feb- 
ruary,  1914. 

On  the  17th  day  of  September,  1916,  C.  H. 
Martin  and  Sadie  L.  Knotts  entered  Into  an 
oil  and  gas  lease  with  the  defendant  in  error 
Whiter  H.  Gaot  corering  740  acres  of  land, 
being  the  premises  Included  In  the  latter  con- 
tract of  the  lessors  with  Kroeger.  It  is  this 
lease  and  the  claims  asserted  under  it  that 
gare  rise  to  the  present  snlt  brought  by 
Kroeger  to  establldi  and  determine  the 
rights  claimed  by  him  under  his  contract,  and 
for  a  cancellation  of  the  oil  and  gas  lease 
to  Gant,  and  to  enjoin  Martin,  Knotts.  and 
Gant  from  interfering  with  the  possession 
given  lilm  under  the  contract  of  April  4, 1913. 

The  answer  of  the  defendants  Martin  and 
Knotts,  among  other  things,  charged  fraud 
in  the  making  of  the  contract  of  June  14, 
1912;  Ignorance  of  the  contract  of  March  16, 
iSVl,  which  contract.  It  was  alleged,  was 
contrary  to  public  policy  and  Ttrid;  tliat  at 
the  time  of  the  purchase  Kroeger  was  their 
confidential  frl^d  and  leeal  adviser,  and 
ttmt  the  contract  of  June  14,  1912,  was 
«zecttted  at  bis  Instance  and  without  con- 
sideration; that  the  contract  was  unconscion- 
able in  Its  terms,  was  unilateral,  and  hence 
TOld;  and  that,  on  account  of  a  failure  to 
develop  the  lands  for  oil  and  gas,  "the  con- 
tracts were  void  for  want  of  consideration, 
and  against  public  policy."  Defendants 
asked  judgment  for  tbmages,  and  for  the 
cancellation  et  "the  leases,  contracts,  and 
deeds"  hereinbefore  referred  to.  At  the 
dose  of  deffendanti^  testimony,  the  court  ens* 
tained  plalntHTs  demurrer  to  defendants' 
claim  of  fraud,  duress,  and  undue  influence. 
While  a  witness  in  his  own  behalf,  the  de- 
fendant Martin  admitted  that  Kro^r  had 
not  been  hts  attorney,  and  hence  the  defense 
based  OD  the  unsupported  dalm  of  an  abuse 
of  confidential  relations  need  not  be  con- 
sidered. In  his  findings  of  fact  the  court 
announced  that  the  evidence  did  not  show 
that  Kroeger  "was  guilty  of  any  fraud,"  that 
he  had  been  diligent  In  his  efforts  to  have 
the  property  In  question  developed  for  oil 
and  gas,  but  had  failed  In  procuring  its 
development,  and  that  the  contract  of  April 
4,  1913,  was  made  for  a  valuable  considera- 
tion by  parties  cspable  of  entering  into  con- 
tracts. In  conclusion  the  court  announced 
that  It  "reluctantly  followed  the  Brown- 
Wilson  Case,"  and  accordingly  denied  plain- 
tiff relief. 

M.  21  The  case  is  not  one  governed  by  the 
general  rule  of  law  controlling  the  rights 
of  the  parties  to  an  ordinary  oil  and  gas 
lease,  made  by  the  owner  of  lands  to  one 
who  has  no  Interest  therein,  other  than  sncli 
as  la  acquired  by  the  lease,  and  the  very 
purpose  of  which  is  the  early  development 


of  the  pronises  fw  <^  and  gas.  On  the 
other  hand,  the  case  presmts  a  rituatlon  In 
which  one  of  the  parties  to  a  contract  and 
the  successors  in  interest  ot  the  other  undw- 
take  to  define  their  respective  Interests,  both 
in  the  fee  and  In  the  right  to  prospect  and 
drill  for  oil  in  lands,  which,  under  an  origi- 
nal binding  and  enforceable  contract  upon 
the  performance  of  certain  conditions  and  the 
payment  of  a  ^ipulated  sum  of  money,  the 
parties  thereto  were  to  become  Joint  owners 
thereof.  Prior  to  the  contract  of  June  14, 
1912.  there  had  been  no  release  of  the  Apple 
ft  Franklin  contract  under  whldt,  in  tlie 
event  of  the  discovery  of  oil  or  gas  on  the 
premises,  and  vpoa  tall  performance  of  Its 
terms  and  requirements,  Kroeger  could  iiave 
acquired  the  equitable  title  to  an  undivided 
one-half  interest  to  the  lands  described  there- 
in, and  of  the  riglit  to  a  deed  passing  to 
him  the  legal  title.  BartlesvlIIe  Oil  &  Imp. 
Co.  T.  Hill,  80  Okl.  829, 121  Fac.  208;  Tiflhny 
on  Real  Property,  p.  26S.  In  Apple  ft  Frank- 
lin's contract  no  time  was  fixed  within  which 
operations  for  the  exploring  and  drllilng  of 
the  lands  for  oil  and  gas  shonld  begin,  though 
the  duration  of  the  lease  to  be  executed  was 
fixed  at  IS  years.  It  la  not  shown  that  Apple 
&  Prankliu  even  attempted  to  declare  a  for- 
feiture of  the  contract  (had  they  been  in  a 
po:-iltion  to  do  so)t  or  tlut  Kroeger  liad  aban- 
doned any  rights  accruing  to  him  under  tiie 
contract  Such  was  the  situation  when  Mar- 
tin commenced  negotiations  for  the  purchase 
of  the  lands,  and  which  resulted  in  the  con- 
tracts of  June  14,  1912,  and  April  4,  1913. 
By  these  contracts  Kroeger's  rights  were 
made  the  basis  for,  and  formed  the  consid- 
eration of,  the  contracts  with  Martin  and 
Knotts.  Martin  throughout  his  dealings 
recognized  Kroeger's  interests.  This  appears 
from  Martin's  own  testimony  and  the  cor- 
K;spondence  of  the  parties.  Hie  purpose,  or 
at  least  the  primary  purpose,  of  the  contract 
between  Martin  and  his  sister  and  Kroeger 
was  to  release  of  record  the  Apple  &  Frank- 
lin contract,  through  which,  upon  the  per- 
formance of  Its  terms,  Kroeger  was  to  obtain' 
a  one-balf  interest  in  and  to  the  fee.  After 
the  making  of  certain  concessions  on  the 
part  of  Martin,  in  the  way  of  deeding  a  small 
portion  of  the  lands  to  Kroeger,  and  the  pay- 
ment to  the  latter  of  $325.  Kroeger  executed 
the  1913  contract,  reserving  for  a  period  of 
15  years  the  oil  and  gas  rights  In  the  lands. 
In  these  circumstances  there  Is  no  Implied 
covenant  to  develop  the  premises  within  a 
reasonable  time  (Indiana  Oil,  Gas  &  Develop- 
ment Co.  V.  McCrory,  42  Okl.  136.  140  Fac. 
610),  as  it  Is  obvious  that  production  and 
the  payment  of  royalties  were  not  the  moving 
considerations  for  the  making  of  the  con- 
tract, nils  much  seems  clear,  when  it  Is 
remembered  that  In  the  1912  contract  no  roy- 
alties were  to  be  paid  Mardo  until  after  the 
lat  day  of  January,  1918.  Not  only  does 
this  appear  by  the  terms  of  the  contract,  but 
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from  the  testimony  of  Martin  btmself,  who 
states  that  he  was  not  "to  get  any  of  the 
oU  at  all  absolutely  for  5  years."  While  it 
Is  true  that  the  1912  contract  la  this  respect, 
as  well  as  in  others,  was  changed  by  the  con- 
tract of  1913,  it  is  also  trae  that  under  the 
latter  contract  Martin  was  to  get  but  5 
per  cent  royalties,  whereas  under  the  1912 
contract,  after  January  1,  1918,  he  was  to  re- 
ceive a  royalty  of  10  per  cent  It  does  not 
appear  that  during  the  time  complained  of 
the  land  was  being  drained  of  oil  or  gas,  or 
that  either  oil  or  gas  was  being  developed  In 
the  vidnity  of  such  lands ;  and  it  is  not  even 
contended  tliat  the  proprietary  interest  of 
Martin  abd  his  sister  was,  or  was  about  to 
be.  Injuriously  affected  by  the  failure  of 
Kroeger  promptly  to  test  or  drill  the  lands 
for  oil  and  gas. 

[3, 4]  It  is  shown  that  Kroeger  bad  made 
nnmerous  efforts  to  test  and  drill  the  prem- 
ises,  and.  In  fact,  had  entered  Into  con- 
tracts with  different  oil  operators  for  that 
purpose ;  that  on  November  IS,  1916,  Kroeger 
entered  into  a  contract  with  one  W.  R.  Ram- 
sey, a  responsible  operator,  to  drill  the  prem- 
ises, but  who  declined  to  proceed  with  the 
work  when  it  was  discovered  tbat  Hartln  bad 
given  a  lease  to  Cant.  These  efforts  we  men- 
tion as  tending  to  establish  Kroeger's  good 
faith,  and  not  as  sufficient  to  discharge  a 
covenant  to  develop  where  such  covenant 
exists.  The  case  is  controlled,  not  by  the 
role  Omt  an  option  supported  by  sufficient 
consideration,  while  forming  a  unilateral 
agreement,  Is  binding  on  the  parties  who 
execute  it,  but  upon  the  grounds  tbat  Kroeger, 
by  a  release  of  bis  right  to  acquire  an  in- 
terest in  and  to  the  premises  under  his  con- 
tract of  purchase,  reserved  the  right,  for  a 
limited  term  and  upon  the  performance  of 
certain  conditions  and  the  payment  of  fixed 
royalties,  to  the  oil  and  gas  privileges  Ue- 
longing  thereto.  Such  a  right  is  the  proper 
subject  of  sale,  and  may  be  granted  or  re- 
served. Barlcer  v.  Campt>ell-Ratcllff  Land 
Co.,  167  Pac.  468,  L.  R.  A.  1918A,  487 ;  Rich 
V.  Doneghey,  177  Pac  86. 

Martin  the  evidence  shows  to  be  a  man  of 
considerable  business  experience.  At  one 
time  he  was  an  auditor  or  bookkeeper  em- 
ployed by  the  Oklahoma  City  Traction  Com- 
pany. He  was  afterward  in  the  real  estate 
business  and  a  stock  salesman  for  the  Ameri- 
can Oil  &  Refinery  Company.  The  contract 
was  made  in  order  to  enable  Martin  and  his 
sister  to  acquire  a  merchantable  title  to  the 
premises,  and  In  the  course  of  which  It  was 
necessary  to  procure  a  settlement  and  re- 
lease of  Kro^r's  interest  under  his  original 
contract  If  Martin  had  insisted,  it  may  t>e 
that  Kroeger  would  readily  have  agreed  to 
have  had  included  in  the  contract  a  provi- 
sion requiring  the  early  development  of  the 
premises.  As  this  was  not  done,  we  cannot 
assome  that  It  was  so  Intended,  and  there- 


by, In  effect,  alter  the  terms  of  the  contract 
The  case  being  free  of  any  claim  of  imposi- 
tion, fraud,  or  mistake,  and  the  parties  hav- 
ing deliberately  made  the  contract  as  they 
did,  they  must  abide  by  it  Miller  v.  Folsom, 
49  Okl.  74.  149  Pac.  1185;  Welch  v.  Elils,  163 
Pac.  321;  Rich  v.  Doneghey,  supra.  Ob- 
viously the  court  misapplied  the  law  in  re- 
liance up(m  the  recently  overruled  opinion  of 
this  court  in  Brown  v.  Wilson,  160  Pac  94. 
L.  R.  A.  1917B,  U84.  The  Judgment  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  proceed  further  In  socordanee 
with  the  views  herein  expressed. 
All  the  Justices  concur. 


cn  OU.  S) 
DAVIS    RBTELLa  (No.  10038.) 

(Supreme  Coart  of  Oklahoma.  Man^  2S,  1918; 
Rehearing  Denied  May  27,  1919.) 

(SpOa^  hp  the  Ctmri.} 

1.  TlUX  POB  TAKinO  AmAI^-STATUTB. 

AH  proceedings  for  remdng,  vacating,  w 
modifying  judgments  or  final  orders  most  be 
coomienced  in  the  Suprane  Oonrt  witiiin  rix 
montlia  from  the  rendition  of  the  JudgDMnt  or 
final  order  complained  of. 

(AdiUioHvX  BpUalHU  hy  EtUtoriat  Stag.) 

2.  Appeal  ard  Bbbob  4s>3S6  —  DeuT  in 
BBiifoino  Appeal— DisMissAX.. 

Where  petition  in  error  and  case-made  were 
not  filed  in  Supreme  Court  witliin  six  montlis 
after  tlie  overruling  of  the  final  order  appealed 
from  as  required  by  Sess.  Laws  1910-11,  c.  18t 
the  appeal  would  be  dismissed  m  motltm  of  de- 
fendant in  error. 

Error  from  District  Court,  Cotton  Coun- 
ty;  Cham  Jones,  Judge. 

Action  between  Mary  A.  Davis,  admlni»^ 
trator  of  the  estate  of  Lucy  J.  Hall,  deceased, 
and  I.  K.  Revelle.  Judgment  for  the  latter, 
and  the  former  brings  emn.  Ai^ieal  dis- 
missed. 

A.  H.  Japp,  of  Walters,  for  plaintiff  In  er- 
ror. 

A.  S.  Wells,  of  Walters,  for  defendant  in 
error. 

HARDY,  G.  J.  [1, 2]  This  case  was  appeal- 
ed from  the  district  court  of  Cotton  county 
In  which  Judgment  was  rendered  on  the  12th 
day  of  December,  1917.  Motion  for  a  new 
trial  was  overruled  oa  the  18th  day  of  De- 
cember, 1917.  Petition  in  error  and  case- 
made  was  filed  in  this  court  on  tlie  21st  day 
of  June,  1918.  wtiich  was  more  than  six 
months  after  the  overruling  of  final  order 
appealed  from.  The  case  is  now  before  the 
court  on  motion  of  defendant  in  error  to 
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dismiss  the  appeal  for  the  reason  that  tbe 
cause  was  not  filed  In  this  court  wltliln  the 
3lx  months  allowed  by  statute. 

All  proceedings  for  reversing,  vacating,  or 
modifying  judgments  or  final  orders  must  be 
commenced  In  the  Supreme  Court  within-  six 
months  from  the  rendition  of  the  Judgment 
or  final  order  complained  of.  Session  liaws 
1910-11,  p.  35;  Wedd  v.  Gates,  15  Okl.  602, 
82  Pac.  808;  State  Savings  Bank  of  Man- 
chester, la.,  v.-  Bedden  et  al.,  38  Okl.  444, 
134  Pac  20;  Dill  v.  Flesher,  63  Okl.  359, 
loe  Pac.  1191 ;  Williams  et  al.  v.  Thompson, 
174  Pac.  268. 

The  appeal  is  dismissed. 


(TC  Okl.  9i 

ICAUD  OIL  ft  GAS  CO.  v.  BODKIN  et  al. 

(No.  8916.) 

(Supreme  Court  of  Oklahoma.    Marcb  4,  1919. 
EeheariDg  Denied  May  27,  3919.) 

(Bfltabut  hv  the  Court.) 

1.  Mines  and  Minerai^  <8=>58,  77— Cove- 
nants OF  Lease— CONSIDEBATION— MUTUAI.- 

ITT— Termination. 
Where  a  cash  boDUB  of  $1  is  paid  for  an  oil 
and  gas  lease,  which  provides  that  tbe  lessee 
shall  commence  drilling  a  well  within  one  year 
from  the  date  thereol^  or  pay  an  annual  rental 
of  |20,  and  further  provides  that  tbe  lessee 
ndgbt  at  any  time  upon  tbe  payment  of  tbe 
furt^ier  sum  of  91  to  tbe  lessor  surrender  the 
lease  for  cancellatiou,  and  all  payments  and  lia- 
bilities thereafter  to  accrue  to  cease  and  ter- 
minate, keid,  that  the  $1  cash  bonus  supports 
each  and  all  the  covenants  in  the  lease,  and  that 
the  presence  of  the  surrender  clause  therein  did 
.not  render  the  same  void  for  want  of  mutuali- 
ty, nor  confer  on  the  lessor  the  right  to  ter- 
minate said  lease  at  wilL 

2.  Mines  avo  Hineealb  4t=>79(^— On.  and 
Gas  Lease— ForveItubb—Waiteb. 

Where  a  lessor  in  an  oil  and  gas  lease,  after 
cause  for  forfeiture  has  accrued  for  nonpaymeut 
of  rentals,  fails  to  ngntfy  bis  intention  to  avoid 
the  lease  in  some  unequivocal  manner,  and  there- 
after accepts  rentals  in  lieu  of  development, 
iuch  conduct  on  tbe  part  of  the  lessor  amounts 
to  a  waiver  on  bis  part  to  declare  «  forfdture. 

3.  Mines  and  Minerals  «=>79(3)— Oil  and 
Gas  Lease— Construction— Rentaui. 

Where  an  oil  and  gas  lease  provides  that  tbe 
lessee  shall  complete  a  well  on  said  premises 
within  one  year  from  the  date  thereof,  or  pay 
at  the  rate  of  $20  for  each  additional  year  aft- 
er such  completion  is  delayed,  and  no  time  Is 
fixed  in  the  lease  as  to  when  said  rental  sball 
become  due  and  payable,  applying  a  strict  rule 
of  construction  thereto,  as  against  tbe  lessee  and 
in  favor  of  the  lessor,  such  rental  la  'payable  in 
advance  at  the  begtaming  of  the  year  for  which 
it  is  to  be  paid. 

Error  from  IHstrlct  Court,  Pottawatomie 
Ooimty;  Chas.  R.  Wilstm,  Jr.,  Judge. 
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Action  to  quiet  title  by  J.  B.  Bodkin  and 
another  i^alust  the  Maud  Oil  &  Oas  Com- 
pany. Demurrer  to  answer  and  cross-peti- 
tion sustained,  and  Judgment  for  plaintltta, 
and  defendant  brings  error.  Affirmed. 

Arlington  ft  Arrlngton,  <tf  Shawnee,  and 
Fred  Ptak.  of  Oklahoma  City,  for  plalnUff  tu 
error. 

Maben  &  Pitman,  of  Shawnee,  toe  defend- 
ants in  error. 


RAINEY,  J.  This  action  was  instltnted  by 
J.  B.  Bodkin  and  Lyda  Bodkin  in  the  district 
court  of  Pottawatomie  county,  to  quiet  title 
to  a  certain  tract  of  real  estate.  The  Maud 
Oil  &  Gas  Company  answered  by  alleging 
that  It  held  an  oil  and  gas  lease  on  the  prem- 
ises through  legal  asslgnmmta;  that  the 
same  was  a  valid  and  subdstlng  lease  and 
had  not  been  annulled  or  canceled,  and  by 
way  of  cross-petition  asked  for  a  apeciflc  per- 
formance of  its  lease,  a  copy  of  whlcb  was 
incorporated  in  the  cross-petition.  A  demur- 
rer was  sustained  to  this  answer  and  cross- 
petition,  and  the  plaintiffs  then  introduced 
their  evidence  on  which  the  court  rendered 
judgment  canceling  the  lease. 

Among  others,  the  lease  ccmtalned  the 
following  provisions : 

"The  party  of  the  second  part  agrees  to  com- 
plete a  well  on  said  premises  within  1  year  from 
the  date  hereof,  or  pay  at  the  rate  of  twenty 
dollars  for  each  addlrional  year  after  such  com- 
pletion is  delayed  from  the  time  above  men- 
tioned for  the  full  completion  of  sndi  well  un- 
til a  well  is  completed;  and  It  Is  agreed  that 
the  completion  of  such  a  well  shall  be  and  op- 
erate as  a  fuU  liquidation  of  all  rent  under  this 
provision  during  tbe  remainder  of  tbe  term  of 
this  lease.   •   •  * 

"For  and  in  consideration  of  one  dollar,  the 
recapt  of  which  is  hereby  acknowledged,  the 
first  parties  hereby  expressly  waive  their  right 
to  demand  or  declare  a  cancellation  or  forfei- 
ture of  this  lease,  except  for  tlw  nonpayment 
of  rentals  when  due;  and  further  agree  that 
the  party  of  the  second  part,  his  successors  or' 
assigns,  shall  have  the  right  at  any  time  on  pay- 
ment of  one  dollar  to  parties  of  the  first  part, 
their  heirs,  or  assigns,  to  surrender  this  lease 
for  cancellation,  after  which  all  payments  and 
liabilities  thereafter  to  accrue  under  and  by  vir- 
tue of  its  terms  shall  cease  and  determine," 

The  lease  also  contained  a  provision  that 
all  payments  accruing  thereimder  might  be 
deposited  by  tbe  leasee  to  tbe  lessor's  credit 
in  the  Maud  State  Bank,  of  Maud,  Okla. 

[1]  The  evidence  In  the  case  shows  that 
the  lease  was  executed  on  the  6th  day  of 
April,  1913,  for  a  recited  cash  bonus  of  $1, 
which  was  paid  at  the  time ;  that  |20,  rental 
or  delay  money  was  paid  the  lessor  and 
accepted  by  him  In  June,  1016.  The  next 
yearly  payment  of  delay  money  was  made 
about  the  Ist  of  March.  1916,  by  d^»oeiUng 
the  $20  stipulated  in  the  lease  to  tbe  lessor'B 
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credit  Id  tbe  Mand  State  Bank,  of  Maud, 
OkU  which  bank  Immediately  notiSed  the 
lessor  of  the  deposit  having  been  made.  The 
lessor  testified  that  after  the  paymrait  in 
June,  1915.  be  decided  that  he  would  not 
acc^t  any  more  rentals  under  the  lease,  so. 
accordingly,  when  the  Maud  State  Bank 
advised  him  that  the  rental  bad  be»  depos* 
ited  to  bis  credit,  he  advised  It  he  wonld  not 
accept  the  money. 

The  case  is  briefed  and  appears  to  have 
been  trted  on  tbe  theory  that  because  of  the 
presence  of  tbe  surrender  clause  in  tbe  lease 
The  lessor  bad  the  right  to  terminate 
the  lease  at  will,  and  Brown  et  al.  v.  Wilson 
et  al.,  160  Pac.  04,  L.  R.  A.  1917B,  1184,  Is 
dted  in  support  thereof.  The  trial  court  fol- 
lowed this  decision,  but  since  tbe  trial  of  tbe 
cause  the  rule  announced  In  Brown  v.  Wilson 
has  been  overruled  by  Rich  v.  Donegbey  et 
al.,  177  Pac.  86,  and  we  now  hold,  lo  accord 
with  the  great  .weight  of  authority,  that  tht* 
down  payment  or  cash  bonus  consideration 
In  the  lease  supports  all  its  covenants,  and 
that  an  oil  and  gas  lease  Is  not  subject  to 
cancellation  merely  because  of  the  presence 
<kC-  tbe  surrender  <^ause  therein.  Northwest- 
ern OU  &  Gas  Co.  V.  Braoine  et  al.,  175  Pac. 
683. 

Acoirdlng  to  tbe  evidence,  no  well  has  ever 
been  drilled  or  commenced  on  the  leased 
premises,  so  there  became  due  under  the 
terms  of  said  lease  for  the  year  from  April 
S,  1814,  to  April  5,  1915,  tbe  sum  of  ¥20,  as 
delay  m<mey,  which  appears  riot  to  have  been 
paid  until  June,  1015.  By  accepting  the 
payment  In  June  for  tbe  amount  due  for  the 
year  aiding  April,  1915,  the  lessor  waived 
his  right  to  forfeit  tbe  lease.  Such  Is  the 
holding  of  this  court  In  tbe  case  of  South- 
western Oil  Co.  V.  McDanlel  et  al.,  170  Pac. 
920,  wherein  It  was  held: 

"Where  a  leasw  In  an  oil  and  gas  lease,  aft- 
er canse  for  forfeiture  has  accraed,  fails  to  sig- 
nify to  tbe  leasee  his  intention  to  avoid  tbe  lease 
in  some  unequivocal  manner,  and  thereafter  ac- 
cepts rentals  in  lieu  of  development,  such  con- 
duct OD  the  part  of  the  lessor  amounts  to  a 
waiver  of  the  right  to  declare  a  forfeiture." 

[2,  S]  By  its  terms  the  lease  was  subject 
to  forf^ture  for  nonpayment  of  rentals.  Tbe 
rental  or  delay  money  for  the  year  commenc- 
ing April  5.  1015,  was  deposited  to  the  les- 
sor's credit  in  the  depository  designated  in 
the  lease  on  March  3.  1916,  which  was  after 
the  beginning,  but  prior  to  the  expiration,  of 
the  year  tn  whldi  said  rental  was  due. 
FlalntilE's  contention  is  that  this  rental  was 
due  in  advance  on  April  6,  1015,  at  tbe  be- 
ginning of  the  year,  and  defendant's  conten- 
tion Is  that  it  had  tbe  right  to  pay  the  yearly 
rental  at  any  time  within  the  year,  and,  tbe 
payment  having  been  made  .within  the  year 
(or  which  It  waa  dne^  the  terms  of  the  lease 
have  not  been  breached,  and  that  said  lease  Is 
not  subject  to  forfeiture.  The  case  of  Bear- 


man  V.  Dux  OH  ft  Oas  Co.  et  aL,  168  Pac  199^ 
la  the  Mily  caae  in  this  Joriadictlon  that  we 
have  been  able  to  find  that  discusses  the 
question  of  the  time  of  iwymoit  of  delay 
mcmey  where  the  lease,  by  express  terms,  did 
not  fix  the  time  of  payment,  but  we  think  Is 
decisive  of  the  question  here  presented.  Al- 
though the  evidence  In  that  case  showed  ttiat 
the  parties  to  the  lease,  by  their  acticma^  bad 
construed  it  to  require  the'  rentals  to  be 
paid  in  advance,  and  in  that  reqmct  it  dlflets 
from  this  case,  It' appears  tnm  the  discusdon 
of  the  question  in  the  (pinion  that  this  court 
was  of  the  opinion  that  on  account  of  the 
nature  of  oil  and  gas  leases  a  lease  oontaln- 
tng  a  provision  for  delay  money,  which  by 
Its  terms  did  not  stipulate  the  time  of  pay- 
ment, should  be  construed  most  favorably  to 
the  lessor  and  the  rentals  held  to  be  payaide 
In  advance.  In  the  course  of  that  t^Inioa 
Mr.  Justice  Hardy,  speaking  for  the  court, 
said: 

"It  fs  true  that  in  the  cases  cited  tbe  delay 
money  was  by  eipress  terms  payable  in  advance, 
and  therefore  the  particular  (^nse  here  IuvoIt- 
ed  was  not  construed  by  the  court;  but  the 
same  rule  of  construction  would  apply  to  this 
provision  as  to  all  tbe  other  terms  thereof,  and, 
no  time  being  Itxed  in  the  lease  as  to  when  said 
rental  should  be  paid,  applying  a  strict  rule  of 
conatructioQ  thereto  as  against  the  lessee  and 
in  favor  of  the  lessor,  we  are  Jnstified  in  hold- 
ing diat  sndi  rental  should  be  paid  In  advance." 

The  opinion  In  that  case  quotes  with 
approval  from  the  case  of  Dill  v.  Fraze,  160 
Ind.  B3,  79  N.  E.  071,  as  follows: 

"Tbt^  onit  of  payment  was  $40,  and  the  qnes- 
tion  arises  whether  such  payment  waa  to  be 
made  in  advance.  While  the  ordinary  nile  itov- 
erning  rentals  is  that  payment  in  advance  Is 
not  required,  unless  so  stipulated  in  the  coitfract, 
yet,  as  the  endeavor  of  courts  in  the  enforce- 
ment of  agreements  is  to  effectuate  the  intent 
of  the  makers,  we  are  of  opinion  that,  in  tbe 
circumstances  of  this  case,  it  should  be  bdd 
that  it  was  the  purpose  of  the  parties  that  pay* 
ment  ahonld  be  made  in  advance.  Hie  situation 
of  appellant  must  be  considered.  There  was  no 
express  agreement  on  the  part  of  the  operator 
that  he  would  even  explore  for  gas  or  oil;  on 
the  contrary,  he  had  reserved  the  right  at  any 
time,  upon  ^e  payment  of  tbe  nominal  consid- 
eratioQ  of  |1.  to  cancel  and  annul  the  contracL 
He  had  not  agreed  that  he  wooid  pay  any  sum 
in.  tbe  natnre  of  rent" 

For  the  reasons  stated,  we  bold  ^t  fba 
d^y  money  .was  payable  in  advance  and 
was  due  on  April  5,  1915,  and,  not  having 
been  paid  In  time,  the  lessor  was  not  bound  to 
receive  the  same  when  tendered  to  him,  and 
he  had  the  right  to  terminate  the  lease. 

From  what  we  have  said,  it  follows  that 
tlie  court  did  not  err  In  sustaining  the  de- 
mnrrer  to  the  answer  and  cross-petition,  and 
tbe  Judgnwit  should  be  affirmed. 

All  the  Juftlcea  ooncar. 
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MISSOURI.  K.  &  T.  RT.  CO.  T.  WILLIAM- 
SON".   (No.  8745.) 

(Supreme  Coart  of  Oklahoma.  April  9,  1918. 
Un  I'etition  for  Rebearins,  May  7.  1818.  On 
Second  Petitioti  for  Rehearing  June  3,  1010.) 

fSvUtOttit  T>v  the  Court.) 

1.  Cabbiebs  <;=>150(1>— Intbastate  Cabbiaoe 
OF  Fbeioiit  —  CoNomons  Pbecedent  to 
Sorr— Validitt. 

Any  provisiona  in  a  contract  executed  by  a 
common  carrier  for  the  intrastate  carriage  of 
freight,  which  attempt  to  abridge  the  time  with- 
in which  rights  ariaiDg  from  the  breach  of  such 
contract  may  be  enforced,  and  which  require  no- 
tice after  a  breach  of  such  contract  as  a  condi- 
tion precedent  to  maintaining  an  action  there- 
for, are  null  and  void,  being  in  conflict  with 
section  9,  article  23,  of  t)ie  Oonstitation. 

2.  Cabbiebs  ^208  —  Cabbiaob  or  Live 
Stock  —  Dippiho  (UTraj— Oboinabt  Case. 

A  common  carrier,  undertaking  to  dip  cattle, 
Ijorsuant  to  the  quarantine  regolationa  of  the 
state  board  of  agriculture  and  the  Bureau  of 
Animal  Industry  of  the  Department  of  Agri- 
culture of  the  United  States,  owes  the  duty  to 
the  owner  of  said  cattle  to  exercise  ordinary 
care  in  dipping  the  same. 

3.  Appeal  and  Ebbob  «e»1001C1)— Cabbiebs 
«»230(4>— LtVB  Stock— Obdinabt  Cabb 
— Qdestion  fob  JubT— Vebdict. 

Whether  or  not  such  carrier,  in  so  dipping 
said  cattle,  exercised  ordinary  care,  is  a  ques- 
tion of  fact  for  the  jury;  and  where  there  is 
competent  evidence,  which  will  reasonably  sus- 
tain the  verdict  of  the  jury,  this  court  will  not 
disturb  such  verdict 

On  Petition  for  Rehearing. 
(Additionai  ByOabua  by  Editorial  Staff.) 

4.  Appeal  and  Ebbob  «=»854(31  ~  AssifiN- 

UKHT  OF  BrBOB—QuBSTION  PbESENTED. 
Where  defendant  ut^ed  that  the  case  was  de- 
termined on  a  theory  not  considered  by  the  par- 
tlee  at  the  trial,  its  assignment  of  error  in  strik- 
ing from  its  answer  three  contracts  and  its  ex- 
hibit as  a  part  of  the  answer,  and  the  allegations 
therein  with  reference  to  such  contracts,  pre- 
sented the  question  whether  the  trial  court  erred 
in  striking  such  matter,  and  not  whether  It  was 
right  in  the  theory  on  which  it  made  its  order. 

6.  Cabbtees  <g=>227(3)— Pleadings  —  What 
Law  Govebns. 
In  an  action  for  damages  from  death  of 
plaintiff's  cattle  from  defendant's  negligence  in 
dipping  them,  wherein  the  answer  did  not  plead 
any  contract  for  an  interstate  shipment,  and  the 
pleadings  did  not  diow  the  provisions  of  any 
contract  covering  an  interstate  shipment,  and 
the  answer  alleged  a  carriage  between  points 
within  the  state  under  the  contract  exhibited 
therein,  that  defendant  was  engaged  in  inter- 
state commerce,  and  a  reduced  rate  of  freight 
as  a  consideration  for  the  contract  pleaded,  de- 
fendant could  not  urge  that  the  contract  was  for 
an  Interstate  carriage  governed  by  federal  law. 


9G1 

6.  Cabbiebs  «=>160(1}— Cabbiaoe  or  Ijve 
Stock—Conditionb  Pbecedent  to  Sotr  fob 
Damages— Constitution  and  Statutes. 
Rev.  Laws  1910,  {  828.  defining  a  biU  of 
lading,  and  permitting  it  to  include  reasonable 
requirements  as  to  notice  and  demand  of  damag- 
es, does  not  except  a  contract  limiting  time  for 
suit  and  requiring  notice  of  breach  of  contract 
from  Const,  art.  23,  {  9,  providing  that  any  stip- 
ulatioa  for  notice  or  demand,  other  than  such 
as  may  be  provided  by  law,  shall  be  null  and 
void,  as  the  statute  does  not  attempt  to  provide 
for  notice  or  demand  as  s  condition  precedent 
to  liability. 

Commissioners*  Opinion,  Divldon  No.  1. 
Error  from  District  Court,  Osage  County; 
R.  H.  Hudson,  Judge. 

Action  by  J.  H.  Williamson  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  plalntlft,  and  defend- 
ant brings  error.  Affirmed. 

Tbls  action  was  commenced  by  the  defend* 
ant  In  error,  berelnafter  styled  the  plalntiffi 
against  plaintiff  In  error,  hereinafter  styled 
the  defendant  to  recover  damages  occasion- 
ed to  plaintiff  by  the  death  of  thirteen  tiead 
of  cattle,  tbe  property  (tf  platntlfl,  because  of 
the  negllgrace  of  the  defendant.  The  amend- 
ed petition  of  plaintiff  alleges  that  the  de- 
fendant transported  about  100  head  of  cattle 
beloD^ng  to  plaintiff  from  Panama,  Okl.,  to 
Wynona,  Okl.;  that  when  said  cattle  were 
imloaded  at  Wynona  they  were  greatly  fam- 
ished for  water;  that  no  opportunity  had' 
been  afforded  plaintiff  between  Panama  and 
Wynona  to  water  said  cattle;  that  plaintiff 
requested  that  he  be  given  an  opportunity 
to  water  them;  that,  when  said  cattle  were 
unloaded  at  Wynona,  plaintiff  asked  the 
agents  and  empIoy<^  of  the  defendant  to 
afford  him  an  opportunity  to  water  said  cat- 
tle, but  that  said  agents  and  employ^  de- 
clined and  refused  to  give  plaintiff  an  oppor- 
tunity to  water  the  cattle,  but  retained  pos- 
session of  said  cattle  and  held  them  for  the 
purpose  of  dipping  them  In  a  dipping  vat 
at  Wynona ;  that  said  dipping  vat  was  tbe 
property  of  defendant,  and  the  dip  furnish- 
ed therein  for  the  purpose  of  dipping  the 
cattle  was  the  property  of  defendant;  that 
plaintiff,  when  said  cattle  were  unloaded  at 
Wynona.  advised  the-  defendant.  Us  agents 
and  employ^,  that  said  cattle  ought  not  tc 
be  dipped  until  they  had  been  given  an  op 
portuulty  to  drink  water,  for  the  reason 
that,  unless  watered,  they  would  be  apt  to 
drink  and  would  drink  some  of  the  dip  con-, 
talned  In  the  dipping  vat,  which  dip  con- 
tained arsenic  and  was  poisonous;  that, 
notwithstanding  the  warning  on  the  part  of 
plaintiff,  the  agents  and  employ6s  of  the  de- 
fendant drove  said  cattle  into  the  dipping 
vat  without  watering  them;  that  said  cattle 
drank  of  said  arsenical  dip.  as  a  result  of 
which  13  head,  of  tbe  reasonable  ralue  of 
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$425,  died.  The  petltlOD  alleges  negligence  | 
on  the  part  of  the  defendant  la  falling  to  I 
water  or  permit  the  plaintiff  to  water  said 
cattle  before  they  were  dipped.  The  de- 
fendant answered,  denying  generally  the  al- 
legations of  the  petition,  and  alleging  fur- 
ther that  said  cattle  were  carried  by  It  un- 
der and  by  virtue  of  the  terms  of  three 
written  contracts  of  shipment,  copies  of 
which  were  exhibited  as  a  part  of  the  an- 
swer. The  answer  then  pleads  the  condi- 
tions of  said  contracts  of  shipment  as  to  no- 
tice and  as  to  the  time  of  bringing  this  ac- 
tion as  a  bar  thereto.  Upon  motion  of  the 
plaintiff  all  that  part  of  the  answer  con- 
taining reference  to  the  three  contracts  of 
shipment  and  pleading  the  conditions  there- 
in contained  was  stricken,  to  which  the  de- 
fendant excepted. 

The  evidence  at  the  trial  was  In  conflict  as 
to  whether  or  not  the  cattle  were  watered  at 
Muskogee  when  they  were  unloaded  and  fed 
and  delivered  to  the  defendant  Evidence  on 
behalf  of  the  plaintiff  tends  to  show  that  they 
were  not  watered  at  Muskogee.  The  evi- 
dence on  behalf  of  the  defendant  tends  to 
show  that  the  cattle  were  afforded  an  op- 
portunity to  drink  water  In  the  cattle  pens 
at  Muskogee.  The  evidence  on  behalf  of  the 
plaintiff  shows  that  when  the  cattle  were  un- 
loaded at  Wynona,  before  dipping.  In  con- 
formity with  the  regulations  of  the  state 
board  of  agriculture  and  the  Bureau  of  Ani- 
mal Industry  of  the  Department  of  Agricul- 
ture of  the  United  States,  the  plaintiff  de- 
manded of  the  agents  and  employes  of  the  de- 
fendant that  said  cattle  be  watwed,  and  that 
be  be  afforded  an  opportunity  to  give  them 
water  before  they  were  dipped,  but  that  snch 
agents  and  employes  of  the  defendant  refused 
to  furnish  plaintiff  audi  opportunity,  because 
th^  were  In  a  hurry  and  wanted  to  catch  the 
aest  train  away  from  Wyntma.  There  la  no 
direct  evidence  li}  the  record  that  any  of  the 
cattle  were  seen  to  drink  of  the  dip  contained 
in  the  dipping  vat  The  eridence  shows  that 
tlw  mtztare  contained  10  pounds  of  arsenic 
to  eatib  SOO  gallona  of  water;  that  the  dip- 
ping vat  was  aboat  80  feet  long,  8%  feet  wide, 
and  8  or  9  feet  deep.  The  evidence  on  behalf 
of  the  plaintiff  shows  that  one  of  the  animals 
died  within  ona  hour  after  being  dipped,  that 
^ht  of  than  died  betme  snndown  that  day, 
and  that  the  remainder  died  before  the  next 
morning.  An  expert,  testifying  on  behalf  of 
the  plaintiff  said.  In  answer  to  a  question  de- 
scribing the  symptoms  exhibited  by  the  cattle 
that  died,  that  they  were  symptoms  of  arseni- 
cal poisoning.  There  was  evidence  on  behalf 
of  the  defendant  that  a  post  mortem  exami- 
nation was  made  of  eight  of  the  cattle  that 
died,  and  that  no  traces  of  arsenic  were 
found.  The  testimony  on  behalf  of  the  de- 
fendant tended  to  show  that  the  weather  was 
extremely  cold  at  the  time  these  cattle  were 
d^ped,  and  an  expert  testifying  In  bdialf  of 


I  the  defendant  expressed  the  opinion  that  the 
I  animals,  being  gaunt  and  thin,  died  as  a  re- 
sult of  the  shock  of  being  immersed  in  the 
cold  dipping  solution  contained  In  the  vat 
His  testimony  was  that  cattle  dying  from 
shock  because  being  immersed  In  cold  water, 
would  exhibit  the  same  symptoms  as  was  tes- 
tified that  the  cattle  did  exhibit  The  Jury 
returned  a  verdict  for  the  plaintiff,  and  to  re- 
verse the  Judgment  rendered  upon  this  ver- 
dict the  defendant  prosecutes  this  proceeding 
In  error. 

Clifford  Ja<ft8on.  W.  R.  Allen,  and  H.  D. 
Green,  all  of  Hnskogee,  for  plaintiff  in  error. 
Leahy  ft  Macdonald  and  F.  W.  Flies,  oil  of 
Fawbnska,  toT  defendant  In  error. 

RUMMONS,  C.  (after  stating  the  facts  as 
above).  The  first  asslgnmcmt  of  error  urged 
by  tlK  defendant  oraiplainB  of  the  mUng  of 
tba  coart  In  striking  from  Its  answer  the  al- 
legations with  respect  to  the  written  con- 
tracts under  which  It  alleged  that  It  carried 
these  cattle.  In  the  brleCs  of  the  parties  this 
assignment  of  emnr  is  dlscnssed  upon  the 
theory  that  this  was  an  Interstate  shlimait 
of  cattle,  and  defendant  relies  upra  tlw  caaes 
of  Missouri,  Kansas  ft  Texas  Ry.  Ca  din- 
ner, 160  PacL  8TC,  and  Midland  Valley  Rail* 
way  Co.  T.  Ezell,  182  Pac  228,  as  anUiority 
for  the  proposition  that  the  dlivlng  of  these 
cattle  was  a  part  of  the  otMntract  of  carriage 
and  covered  by  tike  contracts  entered  into  be- 
tween platntlfl  and  defraidant.  Tba  answer 
of  the  defendant,  faowerer,  discloses  tliat  the 
contracts  upon  wlilcih  th^  r^  are  not  for 
interstate  shipment,  bat  tor  an  Intrastate 
shipment  The  ccmtracts  as  exhibited  as  a 
part  of  defendant's  answer  were  executed  by 
plaintiff  and  defendant  at  Maskogee,  Okl^  to 
canr  the  cattle  to  Wynona.  OkL  The  ded- 
sions  of  .tills  court  nptm  contracts  Cor  Q» 
carriage  live  rtock  In  interstate  oommeroe 
based  upon  the  Oatmaefc  Amradmoit  to  the 
Interstate  CcHumerce  Act,  therefiiie,  tiave  no 
application  to  the  instant  case. 

[1]  It  Is.  on  the  other  hand,  rtded  by  the 
case  of  Chicago,  Bock  Island  ft  iPadflc  Rail- 
way Co.  v.  Harrington,  44  OkL  41,  148  Paa 
326.  wh^  it  Is  held: 

"In  respect  to  intrastate  sbipmenta  and  con- 
tracts, any  provision,  express  or  implied,  'stip- 
ulating for  notice  or  demand  other  than  sa  msy 
be  provided  by  law,  aa  a  condition  precedent  to 
establish  any  daim,  demand  or  liability,  diall  be 
null  and  void,'  under  secdMi  9,  art  2Et  (Mctloii 
868.  WUliams'  Ann.  Bd.)  ConstltDtion  of  OUs- 
homa." 

This  case  has  been  followed  by  this  court 
in  Mo.,  Kan.  &  T.  Ry.  Co.  v.  Chowning,  162 
Pac.  1105. 

The  defenses  pleaded  by  the  defendant 
under  the  contracts  made  a  part  of  Its  an- 
swer were:  First,  the  contracts  provided 
that  the  shipper  should  load  and  unload  the 
cattle  and  should  feed  and  water  said  live 
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stock  and  attend  to  tbem  when  In  the  car- 
rier's stock  yards,  pens,  or  cars  at  his  own 
cofit  and  expense.  Second,  that  the  shipper 
would  furnish  reports  sl^ed  by  himself  and 
tiie  parties  in  charge  of  said  live  stock  to  tne 
conductor  of  the  train  at  the  end  of  each  divi- 
sion as  to  the  condition  of  said  live  stock; 
that  the  shipper  would  be  estopped  from  de- 
nying the  truth  of  such  reports,  and  his  fail- 
ure to  furnish  such  reports  would  be  conclu-. 
slve  evidence  that  said  live  stock  was  In  good 
condition.  Third,  that  the  shipper  should  give 
notice  In  writing  to  the  conductor  In  charge 
of  the  train  or  the  n^rest  station  or  freight 
agent  of  the  carrier  of  all  injnries  or  damage 
to  live  stock  before  such  live  stock 
was  removed  from  the  pens  at  destination. 
Fourth,  that  the  shipper  should  give  notice 
In  writing  of  all  damages  to  the  nearest  sta- 
tlon  or  frel^t  agent  within  five  hours  after 
said  stock  were  delivered.  Fifth,  the  shipper 
should  within  thirty  days  after  the  happening 
of  an  injury  or  delay  file  with  a  firelght  or 
fltattim  agent  of  the  carrier  a  written  claim 
tor  such  damages.  Sixth,  that  no  suit  should 
be  maintained  unless  instituted  wltliin  91 
days  after  the  happening  of  the  injury  com- 
plained of. 

As  to  the  first  of  the  defenses  stricken  by 
the  court,  it  is  possible  that  such  defense  was 
inoperly  pleaded ;  but  inasmuch  as  the  plaln- 
tUr  In  his  amoided  petition  assumed  the  duty 
of  watering  the  cattle  while  In  transit  and 
In  the  pens  of  the  d^endant  and  only  com- 
plains of  the  defendant  for  Its  failure  to  per- 
mit him  to  water  said  cattle  or  afford  him 
an  opportunity  so  to  do,  any  error  there 
might  have  beoi  in  strikbig  this  paragraph 
of  the  answer  resulted  in  no  prejudice  to  the 
defOidant  and  is  ttaorefore  harmless. 

Aa  to  the  remaining  defenses  set  up  In  the 
answer  based  upon  the  ctmtracts  of  carriage, 
they  all.  finll  within  the  rule  laid  down  in 
Obicato,'  R.  I.  ft  P.  By.  Oa  v.  Harrington, 
snina.  All  of  the  provisions  urged,  except  the 
last  one  limiting  the  time  within  wbich  ac- 
tion roust  be  Instituted,  stipulated  for  notice 
and  are  in  conflict  with  section  9,  art  23,  of 
the  G<Histltntlon  and  are  therefore  null  and 
rcAA.  la  Gray  t.  Bellahle  Insurance  Co.,  28 
Okl.  602,  110  Pec.  728,  Mr.  Justice  Williams, 
who  deUvered  thie  opinion  of  the  conrt,  says: 

"Section  9  of  article  23  of  the  Constitution  of 
this  state  provides  that  'any  provisious  of  any 
contract  or  agreement,  express  or  implied,  stipu- 
lating  for  notice  or  demand  otherwise  than  as 
may  be  provided  by  law,  as  a  condition  preced- 
mt  to  establish  any  claim,  demand  or  liability, 
shall  be  null  and  void.'  The  obviona  intention 
of  this  provision  was  to  prevent  the  abridging  of 
the  time  within  which  rights  under  the  law 
may  be  enforced,  and  also  to  prevent  any  notice 
being  required  KEter  a  breadi  of  a  doty  imposed 
by  law  as  a  condition  precedent  to  maintaining 
an  action  titerefor.** 

With  this  interpretation  of  section  9,  art  23, 
of  the  Constitution,  it  Is  apparent  that  the 


last  provision  of  the  contracts  urged  by  the 
defendant  as  a  defense  Is  also  In  conflict  with 
the  said  section.  It  is  clearly  an  attempt  to 
abridge  the  time  within  wbich  rights  under 
the  law  may  be  enforced.  -So  that  whether 
the  defendant  be  correct  in  Its  view  that  the 
dipping  of  the  cattle  was  a  part  of  the  con- 
tract of  carriage  or  the  plaintiff  be  correct 
in  his  view  that  it  was  an  independent  con< 
tract,  the  court  wwnmltted  no  error  In  strik- 
ing from  the  answer  of  the  defendant  the  de- 
fenses based  upon  the  prorlslwis  of  the  con- 
tracts of  carriage. 

[21  It  is  next  urged  by  counsel  for  defend- 
ant that  thB  court  committed  error  in  refus- 
ing certain  Instructions  requested  by  the  de- 
fendant and  in  giving  certain  Instructions 
given  by  the  court.  The  Instructions  request* 
ed  by  the  defendant  present  In  different  forms 
the  proposition  that  there  was  no  duty  upon 
the  defendant  to  water  the  cattle  or  to  fur- 
nish the  plaintiff  facilities  for  watering  the 
cattle  before  the  same  were  dipped.  The  In* 
structlons  given  of  whldi  complaint  Is  made 
are  as  follows: 

"(7)  Tou  are  instructed  that  under  the  evi- 
dence in  this  case  the  defendant,  Missouri,  Kan- 
sas  &  Texaa  Railway  Company,  owed  to  the 
plaintiff  the  duty  of  exercising  ordinary  care  in 
the  dipping  of  the  plaintifTs  cattle ;  that  is,  such 
care  as  an  ordinarily  prndent  and  reasonable 
person  would  have  exercised  with  reference  to 
his  own  cattle  under  the  same  or  similar  cir* 
cumstances.  And  if  the  defendant  failed  to  ex- 
ercise such  ordinary  care,  it  was  guilty  ni  n^ 
ligence,  and  if.  as  the  result  thereof  some  of  the 
plaintifTs  cattle  died,  then  and  in  that  event 
your  verdict  should  be  for  the  plaintiff  and 
against  the  defendant.  And  in  this  connection 
you  are  instructed  that  if  you  find  and  believe, 
from  a  fair  preiwnderance  of  the  evidence,  that 
the  cattle  of  the  plaintiff,  at  the  time  they  were 
dipped  by  Uie  defendant  company,  were  in  a 
condition  of  extreme  thirst  or  were  In  a  famish- 
ed conditira  tor  the  want  ot  water,  and  that  the 
employ^  of  tite  defendant  whose  duty  it  was  to 
dip  the  said  cattle,  knew  of  the  said  condition  of 
the  cattle,  and  you  further  find  and  believe  from 
a  fair  preponderance  of  the  evidence,  that  cat- 
tle in  the  condition  that  the  plaintifTs  cattle 
then  were  in  would  drink  of  any  liquid  through 
which  they  were  driven,  or  in  which  they  were 
submerged,  and  that  the  employ^  of  the  defend- 
ant company,  whose  duty  it  was  to  dip  the  said 
cattle,  knew  or  had  notice  of  such  fact  and  yon 
further  find  and  believe  from  a  fair  preponder- 
ance of  the  evidence,  that  the  said  cattle,  if  wa- 
tered at  a  reasonable  time  before  dipping,  would 
not  drink  of  the  arsenical  solution  in  which  they 
were  to  be  dipped,  and  you  further  find  and  be- 
lieve from  the  evidence  that  the  employes  of  the 
defendant  company  knew,  or  in  the  exercise  of 
ordinary  care  mnst  have  known,  of  such  fact 
then  and  in  that  event  it  was  the  duty  of  the 
emjdoyAi  of  the  defendant  company  to  water 
the  said  cattle,  and  if  you  further  find  and  be- 
lieve from  a  fair  preponderance  of  the  evidence 
in  the  case  that,  because  of  the  fallnre  of  tlie 
employes  of  the  defendant  company  to  water  the 
said  cattle,  some  of  the  cattle  of  the  plaintiff 
drank  of  the  arsenical  solution  in  which  they 
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were  dipped  by  the  defendant  company,  and  died 
aa  the  molt  thereof,  then  and  in  tliat  event 
your  verdict  ahonld  be  for  the  plaintiff  and 
agalnat  the  defendant. 

"(8)  Yon  are  ioatructed  that  it  i«  not  claimed 
or  charged  by  the  plaintiff  that  the  defendant 
company  waa  guilty  of  any  other  negligence  in 
the  dipping  of  the  plaintifTe  cattle  than  the 
failure  to  water  the  said  cattle  before  dipping 
the  same,  and  before  you  would  be  warranted  to 
find  a  verdict  for  the  plaintiff  you  mast  find 
from  a  fair  preponderance  of  the  evidence  that 
a  peraon  of  ordinary  prodenee  and  intelligence, 
under  the  drcumatancea,  wonld  have  watered 
the  aaid  cattle  before  dipping  them,  and  that  the 
defendant*  company  failed  to  water  the  aaid  cat- 
tle and  that  as  the  proximate  result  of  auch 
failure  to  water  the  cattle,  the  aaid  cattle,  or 
■ome  of  them  drank  of  the  arsenical  aolation  in 
which  they  were  dipped,  and  died  as  the  re- 
sult thereof." 

Under  these  iDstructlons  the  court  advlsefl 
the  jury  that  the  defendant  owed  the  plain- 
tiff the  doty  of  exercising  ordinary  care  in 
dipping  his  cattle;  that,  if  they  believed  that 
at  the  time  said-cattle  were  dipped  they  wero 
In  a  condition  of  eztrone  thirst,  and  the  em- 
ployes ■  ot  the  defendant  engaged  in  dipping 
the  cattle  linew  of  said  condition,  and  If  they 
found  that,  If  they  were  In  the  condition  the 
plaintiff  claimed  th^  were  in,  they  would 
drink  of  any  liquid  in  which  they  were  dip- 
ped, and  that  the  employes  of  the  defendant, 
whose  duty  It  was  to  dip  said  cattle,  knew 
such  fact,  and  if  they  further  find  that  said 
cattle,  If  watered  at  a  reasonable  time  be- 
fore dipping,  would  not  drink  of  the  solution 
In  which  they  were  dipped,  and  that  the  ent- 
ployfis  of  the  defendant  knew,  or  In  the  ex> 
erdse  of  ordinary  care  ought  to  have  known, 
of  said  fact.  It  was  the  duty  of  the  defend- 
ant to  water  said  cattle,  and  that  If  the  jury 
find  that  because  of  the  failure  to  water  the 
cattle  some  of  them  drank  of  the  solution 
In  which  they  were  dipped,  and  died  there- 
from, they  must  find  for  the  plaintiff.  The 
eighth  instruction  briefly  preaoits  the  same 
▼lew  of  the  law  to  the  jury. 

We  are  of  the  opinion  that  the  defendant 
clearly  owed  the  plaintiff  the  duty  to  exer- 
cise ordinary  care  in  dipping  hla  cattle; 
that  It  was  the  duty  of  the  defendant  to  ex- 
ercise such  care  as  a  reasonably  prudent 
person  would  exercise  In  the  circumstances 
of  the  casa  From  the  evidence  of  the  plain- 
tiff the  agents  of  the  defendant  were  advis- 
ed of  the  thirsty  condition  of  the  cattle  and 
the  probability  that  they  would  drink  of  the 
solution  In  which  they  were  dipped  unlei« 
they  were  watered  before  being  dipped.  They 
were  requested  by  the  plaintiff  to  afford  him 
an  opportunity  to  water  said  cattle  before 
dipping  commenced.  Whether  the  contracts 
relied  upMi  by  the  defendant  Imposed  the 
doty  of  watering  the  cattle  upon  plaintiff  or 
not,  when  said  cattle  were  In  charge  and  lu 
possession  of  the  defendant,  the  defendant 
owed  plaintiff  the  duty  to  afford  him  reason- 
able oroortunity  to  perform  the  duty  impoa- 


ed  upon  him.  evidence  ot  the  plaintiff 
shows  that,  although  the  att^tlon  of  the  de- 
fendant's agents  and  employ^  was  called 
to  the  probable  consequence  of  dipping  these 
cattle  without  their  being  watered,  they  re- 
fused to  delay  the  dipping  long  enou^  to 
permit  plaintiff  to  haul  water  for  his  cattle. 
The  question  of  what  is  ordinary  care  under 
the  circumstances  of  each  case  is  for  the  ju- 
ry to  determine  and  we  think  the  Instruc- 
tions complained  of  fairly  presented  this 
question  to  the  jury,  and  the  trial  court  com- 
mitted no  error  in  giving  them. 

[3]  It  is  flnally  urged  by  defendant  that 
the  court  erred  In  refusing  to  direct  a  ver- 
dict for  the  defendant.  In  support  of  thta 
assignment  it  Is  contended  that  there  was  no 
evidence  that  any  of  the  cattle  drank  of  the 
solution  contained  In  the  dipping  vat,  and 
that  the  evidence  Is  not  sufficient  to  support 
a  finding  that  the  cattle  died  because  of 
drinking  such  solution.  Under  the  familiar 
rule  that  where  there  Is  competent  evidence 
which,  together  with  the  logical  inferences 
that  may  be  drawn  therefrom,  will  reason- 
ably sustain  the  verdict  of  the  jury,  this 
court  will  not  disturb  such  verdict  (Chica- 
go, Rock  Island  &  Pacific  By.  Oo.  v.  New- 
bum,  39  OkL  704,  136  Pac  174;  Beed  v. 
Scott,  151  Paa  484),  we  are  of  the  opinion 
that,  while  the  recwrd  contains  the  evidence 
of  no  witnesses  who  testified  to  seeing  the 
cattle  drink,  the  Jnry  might  logically  from 
the  evidence  deduce  the  inference  that  the 
cattle  did  drink  of  the  solution.  The  Jury 
had  before  It  the  evidence  of  the  plahitlff 
and  defendant  as  to  the  cause  of  the  death 
of  these  cattle.  This  evidence  being  in  con- 
flict, we  are  unwilling  to  disturb  the  verdict. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  In  wholOL 

On  Petition  for  Behearlng. 

RUMMONS,  a  In  a  petition  tor  reiheartns 
defendant  earnestly  Insists  tbat  this  case  la 
ruled  by  the  case  of  Mlasoori.  K.  &  T.  By. 
Co.  T.  Ashlnger,  162  Pac.  814*  L:  R.  A.  1917D. 
1180,  rather  than  by  Chicago,  Bo<^  Island 
&  Pac.  By.  Co.  r.  Harrington,  44  Okl.  41, 1^ 
Pac.  325;  the  latter  case  havlne  been  followed 
In  the  oi^on  affirming  the  JndgmenL 

It  la  contended  by  defendant  that  the  ship- 
ment  of  cattle  InvolTCd  In  ibis  action,  bdng 
moved  fran  llena.  Ark.,  to  Wynona,  K^L. 
was  an  Interstate  shipment,  without  regard 
to  the  fftct  that  the  bill  of  lading  issued  by 
the  defendant  to  the  plaintiff  covered  only 
an  Intrastate  transportation  of  said  cattle, 
and  therefore  that  the  rale  of  law  applied 
in  the  HarrlogtOD  Case  Is  not  applicable  to 
the  instant  case.  In  the  case  of  Hlasonrl,  E. 
ft  T.  Ry.  Ca  t.  jAshinger,  supra,  the  qneation 
Involved  was  the  right  of  a  passenger,  who 
had  purchased  a  ticket  from  Oklahoma  City, 
to  Colbert*  OkL,  at  the  Intrastate  rat^  and 
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who,  at  Atoka,  Okl.,  had  detennlDed  to  con- ; 
tlnue  his  Journey  to  Deniaon.  Tex.,  to  be  j 
carried  upon  the  unused  portion  of  his  ticket  j 
to  Colbert.  Okl.,  and  from  there  to  Denlson,  | 
Tex.,  at  the  Interstate  rate.   It  was  held  by  j 
this  court  that  from  Atoka  the  plaintUt  was  ■ 
conveyed  as  an  Interstate  passenger,  and , 
could  be  required  to  pay  the  interstate  rate 
from  Atoka  to  Denlson.   Mr.  Justice  Hardy,  '■ 
who  delivered  the  opinion,  cites  a  number 
of  cases  from  the  United  States  Supreme 
Court  In  support  of  the  conclusion  reached, 
but  the  cases  cited  in  the  opinion  and  cited  | 
In  tlie  petition  f^,  rehearing  by  the  defendant 
seem  to  be  cases  Involving  freight  and  pas- 
senger rates,  and  Involvli^  the  federal  coo 
trol  of  commerce,  interstate  in  character, 
.wfaidi  may  have  been  carried  from  point  to 
point  under  local  bills  of  lading.  - 

[4]  It  is  urged  by  counsel  for  defendant  as 
a  ground  for  rehearing  that  the  instant  case 
was  determined  upon  a  theory  not  consid- 
ered by  ^ther  of  the  parties  In  the  trial 
court.  It  Is  well  to  bear  in  mind  the  assign- 
ment of  error  presented  the  d^endant 
upon  which  this  questlwi  arises.  ^Fhe  de- 
fendant assigned  error  in  the  striking  from 
Its  answer  of  three  contracts  between  the 
plaintiff  and  the  deftedant,  exhibited  as  a 
part  of  the  answer,  and  the  all^ations  there- 
in with  reference  to  said  ccmtracts.  The  gues- 
tioil  presented  to  Ihls  court  on  this  assign- 
ment of  error  was  whether  or  not  the  trial 
court  erred  as  a  matter  of  law  In  striking 
such  matter  from  defendant's  answer,  and 
not  whether  the  trial  court  was  right  in  the 
fiicory  upon  which  he  made  his  order. 

[8]  It  may  be  conceded  that  this  shipment 
of  cattle  was  an  interstate  shipment,  and  yet 
defendant's  assignment  of  error  would  not  be 
well  taken,  for  the  reason  that  its  answer 
does  not  plesd  the  terms  at  any  contract  for 
Interstate  sl^pment,  and  the  pleadljigs  in  the 
record  do  not  show  the  provisions  of  any  con- 
tract covering  the  Interstate  shipment  of 
these  cattle  that  could  avail  the  defendant 
08  a  defense.  On  the  contrary,  defendant  ex- 
pressly alle^  in  its  answer  that  it  carried 
these  cattle  from  Muskogee  to  Wynona  under 
the  contracts  betwew  plaintiff  and  defend- 
ant exhibited  In  its  answer.  It  Is  true  the 
answer  alleges  the  shipment  of  cattle  by 
varions  carriers  from  Mens,  Ark.^  to  Wy- 
nona, Okl.,  and  alleges  that  defendant  was 
engaged  In  Interstate  craimerce,  and  alleges 
a  reduced  rate  of  freight  as  a  consideration 
for  these  cantnicts  pleaded.  There  Is  noth- 
ing, however,  in  the  answer  to  advise  tlie 
conrt  of  any  conditions  under  whidi  these 
cattle  were  carried  In  Interetate  commerce, 
'■rcept  the  contracts  betwe^  plaintiff  and  de- 
icudant  made  a  part  of  the  answer,  and  these 
contracts  for  the  transportaUon  of  this 
freight  allow  that  they  were  made  between 
■  plaintiff  and  defendant  for  Intrastate  car- 
zlage. 

The  tacts  in  the  instant  case  are  on  all 


fours  with  the  case  of  Chicago,  Rock  Island 
&  Pac.  Ry.  Co.  v.  Harrington,  supra.  In 
this  case  the  plaintiffs  pleaded  the  shipment 
of  two  cars  of  mules  from  Hlco  and  Dublin, 
Tex.,  to  Frederick,  Okl. ;  that  said  moles 
were  carried  by  the  Texas  Central  Railway 
Company,  and  delivered  to  the  St.  Louis  & 
San  Francisco  Railway  Company  who  de- 
livered them  at  Ft.  Worth  to  the  Chicago, 
Rock  Island  &  Pactflc  Railway  Company. 
At  Lawton  a  bill  of  lading  was  executed 
between  the  plaintiffs  and  the  St.  Louis  & 
San  Francisco  Railway  Company,  for  said 
mules  to  be  delivered  at  Frederick.  Upon 
tbis  state  of  facts,  Mr.  Commissioner  Thack- 
er*  who  wrote  the  opinion  of  the  cour^  says: 

"Tbe  defense  'of  tlie  latter  company  Is  predi- 
cated upon  a  contract  which  it  alleges  the  plain- 
tiffs made  with  it  for  the  transportation  of  the 
mules  from  Lawton,  Okl.,  to  Frederick,  Okl., 
without  alleging  that  this  contract  was  in  aid 
of,  or  in  any  manner  connected  with,  any  inter- 
state shipment  or  contract.  There  is  nothing 
in  this  purported  contract,  •  *  *  which  so 
much  as  suggests  that  it  is  in  any  way  connect- 
ed with,  or  has  any  relation  to,  tlie  interstate 
shipment  bill  of  lading  or  contract  made  at 
Dublin  *  *  *  for  the  shipment  from  Texas 
to  Oklahoma;  but,  to  the  contrary,  this  con- 
tract, upon  which  the  St.  Louis  &  San  Fran- 
cisco Railway  Company  relics,  purports  to  be 
an  intrastate  contract  for  shipfnent  from  Law- 
ton  to  Frederick,  Okl." 

In  the  instant  case  the  contracts  relied  vp- 
on  by  the  defendant  do  not  refer  In  any  way 
to  the  interstate  shipment  of  these  cattle, 
nor  is  it  alleged  that  they  were  executed  by 
the  defendant  in  performance  of  any  con- 
tract of  interstate  carriage ;  but,  on  the  con- 
trary,' it  is  alleged  that  the  cattle  were  re- 
ceived and  carried  by  the  defendant  under 
the  terms  of  the  contracts  between  plaintiff 
and-  d.efendantB  covering  an  intrastate  car- 
riage. It  follows  that,  as  the  defendant  did 
not  plead  any  contract  covering  Interstate 
carriage  of  these  cattle,  but,  on  the  contrary, 
alleged  that  they  were  received  and  carried 
by  tbe  defendant  under  the  terms  of  the  con- 
tracts between  plaintiff  and  defendant  cover- 
log  an  intrastate  carriage,  the  action  of  the 
trial  court  In  striking  the  part  of  the  answer 
complained  of  must  be  considered  under  the 
law  applicable  to  contracts  relating  to  intra- 
state carriage  of  freight 

[6]  Counsel  for  defendant  urge  that,  even 
conceding  that  the  contracts  relied  upon  were 
for  the  intrastate  carriage  of  these  cattle, 
the  provisions  of  such  contracts  pleaded  by  it 
are  still  valid  and  effectual,  and  constitute 
a  bar  to  plaintiff's  action.  Counsel  relies  up- 
on section  828,  R.  L.  IdlO,  In  support  of  this 
contention.    Section  828  Is  as  follows: 

"A  bill  of  lading  is  an  instrument  In  writing, 
signed  by  a  carrier  or  his  agent,  describing  the 
freight  bo  as  to  identify  it ;  stating  the  name  of 
the  consignor  and  the  terms  of  the  contract  for 
carriage,  which  may  include  reasonable  require- 
ments as  to  notice  and  demand  of  damages;  and 
agreeing  or  directing  that  tbe  freight  be  deliv- 
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sred  to  the  order  or  assigns  of  a  specified  person 
it  a  spedfled  plsce." 

This  section  of  oar  statates  was  not  In 
torce  at  the  time  the  case  of  Chicago.  Rock 
Island  &  Padflc  Railway  Company  v.  Har- 
ringtoD,  supra,  arose,  and  therefore  was  not 
consideTed  in  that  case.  The  case  of  Missouri. 
K.  ft  T.  Ry.  Co.  T.  Chowning,  162  Pac.  1106, 
was  written  after  the  adoption  of  this  section 
of  onr  statute;  but  the  attention  of  the  court 
does  not  seem  to  have  beea  called  to  It,  and 
its  ^ect  Is  iK)t  consldwed  in  that  case. 

It  is  urged  by  counsel  for  defendant  that 
tbn  proTisi<m  In  8ecU<m  828,  supra,  "which 
may  Include  reasonable  requirements  as  to 
notice  and  demand  of  damagesb"  meets  the 
provision  ot  sectiw  9,  art  23,  Constitntlon 
of  Oklahoma,  dted  in  the  opinion,  and  Is  a 
proTlsiMi  tty  law  for  sudi  notice  and  demand 
of  damages.  'Counsel  for  def^dant  has  cit- 
ed no  authority  In  support  of  this  conten- 
tion, and  we  do  not  believe  It  to  be  well 
finmded.  The  provision  of  section  art  23, 
of  the  Constitution,  supra,  is: 

That  any  pio^on  *  *  *  stipulating  for 
Dotlee  or  demand  otiwr  than  such  as  may  be 
proTided  by  law  •  *  •  shall  be  null  and 
void." 

It  is  dear  from  a  reading  of  this  section 
that  no  notice  or  demand  other  than  that 
provided  by  law  may  be  required  as  a  condi- 
tion precedent  to  recovery.  The  section  of 
the  statute  relied  upon  by  the  defendant  pur- 
ports to  authorize  contracts  of  carriage  of 
freight  to  include  reasonable  proTlalons  as 
to  notice  and  demand  of  damages.  It  does 
not  attempt  to  provide  for  notice  or  demand 
as  a  condition  precedent  to  liability,  and 
therefore  does  not  meet  the  requirements  of 
section  9,  art  23.  of  the  Constitution,  and  so 
Car  as  authorizing  any  provisions  as  to  no- 
tice of  demand  other  than  provided  by  law 
to  be  inserted  In  the  bUl  of  la^Ung  is  in  con- 
flict with  the  Constitution. 

The  petition  of  defendant  In  error  for  re- 
hearing should  be  denied. 

PBS  CURIAM.   Adopted  in  whol«b 


REX»ORTBB  (OkL 

On  Second  Petition  for  Bdiearlog. 

SHARP,  J.  It  is  undoubtedly  true  that 
the  question  whether  the  eoauaerce  Is  Intra- 
state  or  intwBtate  is  to  be  determined  by  the 
essential  characteristics  of  the  commerce 
and  not  by  mere  UlUng  or  forme  of  con- 
tracts. Railway  Commi  salon  v.  Worthing- 
ton,  226  U.  S.  m  32  Sup.  Ct  663,  66  L.  Ed. 
lOM ;  Texas  ft  N.  O.  R.  Co.  t.  Sabine  Tram 
Ca,  227  n.  &  111.  83  Sup.  Gt  229,  S7  L.  Ed. 
442;  Railway  Commission  t.  Texas  ft  P.  B. 
Co.,  229  XT.  S.  336,  33  Sup.  Ct  837.  67  U  Bd. 
1216 ;  Chicago,  M.  ft  St  P.  R.  Go.  t.  Iowa, 
233  n.  S.  834,  34  Sup.  Ct.  092.  68  Ll  Ed.  988. 
But  llie  answer  of  the  railroad  company, 
while  It  refers  to  having  rec^ved  from  the 
Midland  Valley  Railway  Company  at  Musko- 
gee "a  shipment  of  cattle  consigned  by  plain- 
tiff from  Mena,  Ark.,  to  J.  H.  Williamson, 
Wynona,  Okl.,"  goes  further  and  charges 
that  the  shipment  was  received  and  for- 
warded by  virtue  of  the  terms  of  three  writ- 
tea  contracts  of  shipment,  copies  of  which 
are  attached.  These  contracts  all  cover  a 
shliHuent  from  Muskogee  to  Wynona.  OkL, 
and  are  therefore  intrastate.  It  is  not 
charged  that  the  shipment  was  a  continuous 
one,  oat  are  we  Informed  In  respetA  to  ttM 
terms  or  coDditlons  of  the  interstate  contract 
of  shipment  For  a  defoise  the  answtt  re- 
lies wholly  upon  the  terms  and  conditions  of 
the  Intrastate  bills  of  lading.  These  provi- 
sions are  void  under  section  9,  art.  23,  of  the 
Constitution,  and  therefore  state  no  grounds 
of  defense.  If,  lo  fact  the  shlpm^t  was 
originally  In  Interstate  commerce,  and  had 
not  lost  that  character,  then  the  carrier,  if 
it  had  a  defense  arising  thereunder,  should 
hare  set  It  up  in  bar  of  a  recovery.  Having 
relied  upon  a  different  defense,  and  the 
court  liaving  no  means  of  knowledge  of  tlie 
terms  of  the  interstate  shipment  of  coarse 
the  defense,  if  It  be  sudi,  is  not  avallaMe  at 
tills  time. 

Application  for  leave  to  file  an  additional 
petition  for  rdiearing  Is  ther^ore  denied. 
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McCOT  et  al.  t.  WOSIKA  et  aL   <No.  8676.) 

(Sapreme  Court  of  Oklahoma.   F«b.  25,  1810. 
Reheariiiff  Denied  May  27,  1919.) 

(Sylldbut  hj/  the  Court.) 

1.  Etidxncb  <|s9l77— Seoohdabt  BTiDxnca— 
Pbbdioatb. 

In  order  to  Introduce  parol  eridence  of  the 
contents  of  a  written  contract,  it  la  neceasary 
for  the  part7  offering  such  evidence  to  sliow 
that  the  original  contract  was  lost  or  deatroyed 
or  beyond  his  control,  which  is  a  condition  pre- 
cedent to  the  admiasion  of  the  secondary  evi- 
dence, and  where  this  ia  not  done  it  ia  not  er- 
ror for  the  trial  court  to  exdude.  audi  aeeon- 
dary  evidence. 

2.  Appeal  and  Ebeob  ^» 1068(4)— Landlord 
Awo  Tenant  «=>  180(1)— Bviotion—Gbow - 
ZNG  Cbopb— Inbtbdctions— Dauagbs. 

One  who  has  been  wrongfully  evicted  from 
the  poBseBSion  of  the  premiaea  on  which  he  had 
at  time  growing  crops,  and  the  wrongdoer 
finished  the  cultivation  of  said  crops  to  the  ma- 
turity thereof,  severed  the  same  from  the  aoil, 
and  converted  than  to  his  own  uae,  the  party 
so  ericted  may  recover  damages  against  sudi 
wrongdoer,  and  where  tiie  plaintiff  was  entitled, 
under  the  evidence,  to  recover  a  sum  equal  to 
that  awarded  under  any  theory  of  the  law,  the 
judgment  in  his  favor  will  not  be  reversed  for 
an  alleged  ernur  in  defining  the  measure  of  dam- 
ages in  the  conrfs  instructions  to  the  Jury. 

8.  Afpbai.  and  Bbbob  «s»1001(1)— Tbbdiot 

AKD  FntDXHQ— BVIDBNCB— SXVXBW. 

In  a  dvil  action,  triable  to  the  jury,  where 
there  ia  competent  evidence  reasonably  tending 
to  aupport  the  verdict  of  -the  jury,  and  no  prej- 
udicial errors  of  law  are  shown  in  the  instruc- 
tions of  the  court,  or  its  ruling  oo  law  ques- 
tions presented  during  the  trial,  the  verdict 
and  finding  of  the  jury  will  not  be  disturbed 
on  ftppeaL 

Error  from  District  Court,  Canadian  Coun- 
ty ;  John  W.  Hayson,  Judge. 

Action  by  Gd.  Woslka  and  another  against 
CSias.  McCoy  and  another.  Verdict  and 
judgment  for  plaintiffs,  motion  for  new  trial 
dmled,  and  defendants  bring  error.  Af- 
firmed. 

Fogg  is  Bennett,  of  Eft  Ueao,  for  plaintiffs 
in  error. 

0.  F.  T>rer,  of  Enid,  tor  defendants  In 
error. 

JOHNSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Canadian  county. 

Ed.  Woslka  and  Will  Woslka,  plaintiffs 
below,  filed  their  action  on  the  28th  day 
of  September,  1914,  against  Chas.  McCoy 
and  S.  B.  Donafon,  as  defendants,  to  re- 
cover the  sum  of  $700  damages  for  couver- 
sl<Hi  of  18  acres  of  corn  and  a  quantity  of 
hay  grown  upon  the  N.  W.  %  of  section 
2^  township  13,  range  10  W.,  L  H.,  during 
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the  season  of  1914.  The  parties  will  be  des- 
ignated plaintiffs  and  defendants,  respec- 
tively, as  they  appeared  in  the  trial  :ourt. 

Plaintiffs  alleged  that,  while  they  were 
in  possession  of  the  same  under  and  by  virtue 
of  a  written  contract  or  lease,  made  on  the 
iBt  day  of  March,  1914.  by  Ed.  Woslka,  one  of 
the  plaintiffs,  and  John  McCoy,  the  owner 
of  an  undivided  two-thirds  Interest  In  said 
land  by  virtue  of  whidi  lease.  In  consider- 
ation of  1100  paid  by  said  Ed.  Woslka,  the 
said  plaintiff  was  to  have  all  the  crops  whldi 
may  be  raised  on  the  said  Interest  of  the 
said  John  McCoy  upon  the  land  already 
broken,  and  also  to  have  all  hay  that  was 
raised  on  said  share  ot  land,  and  that 
the  plaintiffs  entered  into  possession  ot 
said  land  under  said  lease,  and  commenc- 
ed to  cultivate  aboQt  18  acres  of  com, 
and  that  at  that  time  the  defendants  below, 
Chaa  McCoy  and  S.  B.  Donafon,  with  foroe 
and  vtotence,  ^tered  upon  the  cultivated 
land  described  as  aforesaid,  ejected  than 
from  ttie  same,  and  by  threats  and  tntiml- 
dations  kept  plaintiffs  from  altering  said 
lands  and  ccanpleting  the  cnltivation  of  said 
crop,  a  copy  of  which  lease  idaintiffB  attadi 
to  their  petition,  making  same  a  part  thereof, 
and  bad  the  same  marked  Ehcblblt  A.  And 
after  the  trial  court  liad  ovemiled  tiie  mo- 
tion of  the  defendants  below  to  require  ths 
plaintiffs  to  make  thdr  petition  more  def- 
inite and  certain,  and  also  to  strike  certain 
parts  of  plaintiffs'  petition  and  a  g&k- 
eral  demurrer  to  the  plaintiffs'  petition, 
the  defendants,  on  Febmacy  12, 1916,  filed 
their  answer  to  the  petition  of  plaintiffs, 
consisting  of  a  general  denial  and  a  conn-  ■ 
terclaim  of  $120,  alleged  to  be  the  amount 
due  the  defendant  Chas.  McCoy  for  rents 
from  his  Interest  in  said  quarter  section  of 
land  for  the  year  1913,  and  upon  the  issues 
thus  Joined  the  cause  proceeded  to  trial  be- 
fore the  court  and  Jury  on  the  24th  day  ot 
March,  1916;  that  on  the  25th  day  of  March, 
1916,  the  jury  returned  a  verdict  In  favor  of 
the  plaintiffs  in  the  sum  of  $700,  the  amount 
sued  for,  after  which  the  defendants  filed 
a  timely  motion  for  a  new  trial,  which  was 
by  the  trial  court  overruled,  which  ruling  of 
the  court  was  excited  to  by  the  defendants, 
from  which  the  defendants  appealed  to  this 
court 

Ttw  testimony  allowed  that  the  arrest  of 
the  plaintiffs  was  under  a  void  process,  that 
the  same  was  Issued  by  a  Justice  of  the  peace 
In  civil  proceedings  filed  b7  the  d^bndant 
6.  B.  Dunafon  against  plaintiffs,  wherein 
a  bill  of  particulars  was  filed,  but  that  no 
affidavit  charging  the  plaintiffs  with  com- 
mitting any  offense  against  the  laws  of  the 
state  was  made  or  filed. 

The  facts  that  are  undisputed  in  this  case 
are:  Ttiat  at  the  time  this  controversy  arose 
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snd  for  fl  number  of  years  prior  thereto 
tlie  tract  of  land  1&  controversy  was  owned 
hy  John  McCoy  and  Cbaries  McCoy,  as  Joint 
owners  and  tenants  in  common,  John  McCoy 
owning  two-thirds  and  Charles  McCoy  one- 
third  thereof,  and  that  John  McCoy  was  a 
nonresid«it  of  the  state ;  that  there  were  no 
buildings  on.  the  premises,  and  that  about 
SO  acres  was  plowed  land,  the  balance  in 
grass;  that  for  the  year  1913  the  plain- 
tifTB  cultivated  what  was  estimated  to  be 
two-thirds  of  the  plowed  land,  leaving  a 
strip  of  about  one-third  through  the  middle 
that  was  not  cultivated ;  that  they  cultivat- 
ed the  same  under  a  verbal  contract  made 
with  one  Wallace,  who  lived  at  El  Reno, 
who  had  been  acting  as  attorney  foi  John 
McCoy;  and  that  Ed.  Wosika  had  a  writ- 
ten contract  with  John  McCoy  for  the  use  of 
hlB  Interest  In  said  land  for  the  year  1<>14, 
for  which  use  Ed.  Woaika  paid  |100  in  cash. 

The  plaintiffs  testiSed  that,  in  pursuance 
of  said  written  lease,  they  had  planted  from 
18  to  25  acres  of  the  cultivated  land  in  com 
during  the  spring  of  1914,  leaving  a  strip 
estimated  to  be  one-third  of  the  cultivated 
land  through  the  middle  thereof,  upon  which 
no  plowing  or  cultivation  had  been  done  prior 
to  the  time  this  controversy  arose;  that  at 
the  time  the  controversy  arose  their  com  was 
about  6  or  6  inches  high,  at  which  time  the 
defendants  appeared  upon  the  jiremises  and 
ordered  them  off,  and  that  they  refused  to 
go,  and  that  In  a  short  time  thereafter  one 
at  the  defendants,  Charles  McCoy,  came  to 
where  they  lived  with  their  father  and  fam- 
ily upon  premises  adjacent  to  the  land  In 
controversy,  in  company  with  a  deputy  sher- 
iff, who  arrested  them,  reading  to  them  some 
kind  of  warrant,  and  compelling  them  to 
go  with  him,  and  defendant  McCoy  going 
in  a  back  or  spring  wagon  belonging  to  the 
latter,  b^ore  a  Justice  of  the  peace,  one  C. 
G.  lAompson,  of  Calumet,  which  justice  re- 
quired them  to  execute  on  appearance  bond, 
which  they  did.  and  that  they  were  forbid- 
den by  GhHrles  McCoy  to  go  upon  the  prem- 
ises any  more,  and  at  the  time  making  se- 
rious threats  of  personal  violence  If  they  at- 
tempted to  go  on  the  premises  again,  and 
that  oa  account  of  same  they  did  not  go  up- 
on ihe  premises  or  cultivate  or  harvest  their 
crops  upon  the  same  daring  tiie  8eas<m  of 
1914. 

The  ftiCTS  of  the  arrest  of  the  plaintiffs 
and  taking  them  before  a  Justice  of  the  peace 
were  admitted. 

The  further  testimony  of  the  plaintiffs  In 
regard  to  the  crops,  and  the  cultivation  of 
the  same,  were  disputed  In  part  by  the  testi- 
mony of  the  defendants,  but  It  was  undis- 
puted that  the  defendants  cultivated  the 
land  for  the  balance  of  the  year  1914,  har- 
vested the  crc^,  and  converted  them  to 
their  own  use.  The  testimony  showed  that 
ttie  defendant  Donafon  was  a  tenant  on  the 
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premises  of  his  eodefendant,  Cbaa.  McCoy. 
The  testUnony  ot  the  plalntlfl  was.  in  snb- 
stanee.  that  the  defendants;  after  the  evic- 
tion of  the  plaintiffs,  cultivated  all  the  idow- 
ed  lands  on  the  pronlses,  and  bad  the  use 
of  all  the  grass  lands  for  the  year  1914.  and 
that  similar  lands  adjacent  to  the  land  hi 
controversy  produced  com  that  year  at  from 
25  to  3S  bushds  per  acre,  and  that  the  mar- 
ket price  of  com  was  from  55  to  65  cents 
per  bushel,  that  the  grass  land  would  have 
yielded  three-fourths  of  a  ton  to  the  acre, 
and  that  two-thirds  of  the  same  produced 
about  25  tons,  and  that  the  same  was  worth 
In  the  market  from  $6  to  $S  per  ton. 

The  defendants  offered  no  testimony  as  to 
the  amount  of  cr<^8  grown  upon  the  pronis- 
es  or  the  market  value  of  the  same. 

The  errors  complained  of  and  relied  on 
for  reversal  by  the  defendants  may  be  sum- 
marized as  follows:  First,  the  court  erred 
In  rejecting  testimony  offered  by  the  defend- 
ants and  In  admitting  testimony  offered  by 
the  plaintiffs,  to  which  the  defendants  ex- 
cepted ;  second,  the  court  erred  in  its  In- 
etructions  to  the  jury. 

[11  The  principal  objection  made  by  the 
defendants  to  the  rejection  of  evidence  of- 
fer/Ml  by  them  is  that  the  court  erred  in  not 
permitting  them  to  prove  by  par(d  the  terms 
of  a  purported  written  lease.  Under  the 
well-established  rale  that  the  best  evidence 
of  which  the  nature  of  the  case  will  admit 
shall  always  be  required,  where  a  written 
contract  la  material  to  support  the  issues 
in  the  case,  the  writing  Itself  la  the  best 
evidence,  and  where  this  is  not  produced, 
and  its  absence  is  not  properly  account- 
ed for  parol  evidence  is  Inadmissible  to 
prove  its  contents.  National  Surety  C^ 
V.  Obla.  Nat  Life  Ins.  Co.,  165  Pac.  161; 
Farmers'  Nat.  Bank  t.  Hartorai  et  aL. 
159  Pac  844. 

The  evidence  of  the  defendants  was  not 
sufficient  to  show  that  the  original  lease 
was  lost  or  destroyed  or  could  not  be  pro- 
duced by  the  exercise  of  reas<niable  dili- 
gence, and  the  court  did  not  abiue  its  dis- 
cretion In  rejecting  parol  evidence  of  Its  con- 
tents. 

The  complant  as  to  the  alleged  error  of 
the  court  in  p«mlttlng  plaintiffs  to  prove 
the  extent  ot  their  damages  by  showing  the 
probable  yield  and  value  of  the  crops  by  com- 
parison with  the  yield  of  crops  on  similar 
land  adjacent  thereto  Is  not  w^  taken.  Tba 
actual  yield  of  the  crops  was  wlttUn  the  ex* 
cludve  knowledge  of  the  defaidattts.  and, 
since  they  did  not  see  fit  to  otter  any  evi- 
dence as  to  what  the  yield  was,  we  think  It 
was  proper  for  the  plainttffa  to  show  it  by 
the  best  evidence  available  under  the  dr> 
cumstances,  especially  In  view  of  the  fact, 
as  will  hereinafter  appear,  that  the  plain- 
tiffs recovered  less  than  they  ' were  entitled 
to  under  any  theory  of  the  case. 
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V^orons  complaint  te  made  of  the  Instruc- 
tions of  tbe  court  concerning  plalntU^  meas- 
ure of  damages.  Altbongh  tbe  plalntUTs 
seem  to  have  Instltnted  the  action  on  tlie 
theory  that  tbe  defftadants  bad  conrerted  the 
crops,  and  that  tlie  plaintiffs  were  entitled 
to  tbe  nine  thereof,  tbe  facts  pleaded  and 
proved  disclose  that  plaintiffs'  acthm  soonda 
In  damages  for  tbe  tort  committed  the 
defendants  tn  vrongfnlly  erldlng  them  from 
the  ^wmlses.  If  tbe  action  be  consider^ 
ed  as  one  In  conversion,  the  measure  of 
damages  Is  that  fixed  hj  section  2875,  Ber. 
Laws  of  1910,  which  reads  as  follows: 

"The  detriment  caused  by  the  wrongful  con- 
version of  personal  property  is  presumed  to  be: 

"First.  The  value  of  the  property  at  the 
time  of  the  conversion  with,  the  interest  from 
that  time ;  or, 

"Second.  Where  the  action  has  been  prose- 
cnted  with  reasonable  dlUgeoce,  tbe  highest  mar- 
ket valne  of  the  pn^rty  at  any  time  between 
tbe  coDTcndon  and  the  verdict,  withont  inter- 
est, at  tbe  option  of  tbo  injured  party ;  and, 

"Third.  A  fair  oompensation  for  tbe  time 
and  money  properly  e:Qtended  in  porsait  of  the 
property." 

The  measure  of  damages  for  the  forcible 
evlctlfm  fnnn  real  property  Is  found  In  sec- 
tion 2882,  Bev.  Laws  of  1910,  and  Is  as  fol- 
lows: 

"For  forcibly  ejecting  or  exclnding  a  person 
from  the  posseaaion  of  real  property,  the  meas> 
nre  of  damages  is  three  times  such  a  sum  as 
would  compensate  for  tbe  detriment  Mused  to 
him      tbe  act  ocunplained  of." 

[2]  The  evidence  tn  this  case  shows  that 
tbe  plaintiffs  recovered  less  than  tbey  were 
oititled  to,  whether  the  action  be  consider- 
ed one  for  conversion  or  for  damages  for 
wrongful  eviction,  and  tbe  defendants  could 
not  have  been  prejudiced  by  any  error  In 
the  Instructions ;  for  It  has  frequently  been 
held  by  this  court  that,  where  the  plalntff 
was  entitled  to  recover  a  sum  equal  to  that 
awarded  under  any  theory  of  the  law,  the 
Judgment  In  his  favor  will  not  be  reversed 
for  alleged, error  In  defining  the  measure  of 
damages  In  the  court's  Instructions  to  tbe 
jury.  Ft.  Smith  &  W.  B.  Co.  v.  Barman, 
161  Pac.  1070 ;  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Marlin,  33  Okl.  510,  128  Pac.  108. 

13]  The  evidence  In  this  case  was  conflict- 
ing, and  in  such  cases,  where  there  is  com- 
petent evidence  reasonably  tending  to  sup- 
port the  verdict  of  the  Jury,  and  no  prej- 
udicial error  is  shown  In  the  instructions 
of  the  court,  and  Its  ruling  upon  law  ques- 
tions presented  during  the  trial,  the  flndlngs 
of  the  jury  will  not  be  disturbed  upon  ap- 
peal. Bunker  v.  Harding  et  al.,  174  Pac. 
740;  Blasdel  et  al.  v.  Gower,  173  Pac.  644; 
Shawnee  Nat  Banjc  v.  Pool,  167  Pac.  994; 
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Chicago.  R.  I.  A  P.  By.  Co.  r.  Pmltt.  170 
Pac.  1143. 
The  judgment  la  affirmed. 
All  the  Justices  concur. 


HOLDEN  V.  STATE. 


(16  Okl.  Cr.  m) 
(No.  A-S220.) 

May 


(Criminal  Court  of  Appeals  of  Oklahoma. 
24,  1919.) 


(Bi/Jlabiu  hv  the  OourU 

1.  InroxiOATiHo  Liqvobb  ^9286(11)  —  Un- 

UWFDL  SUS— OONVICnON— BVIDENO. 
Tbe  entire  record  in  this  case  carefolly  read 
and  examined,  and  found  that  the  verdict  of  tbe 
Jury  and  the  judgment  rendered  thereon  is  fully 
in  accord  with  tbe  undenied  evidence  In  the  case, 
and  that  no  fundamental  error  was  committed 
tbe  trial  <tf  tbe  cause. 

(AMitional  Byllabu*  by  Editorial  Staff.) 

2.  CBiinHAL  Law  «c»504(1)— Contihuamci— 
Absence  of  Witnessbs  —  Duobxtion  or 
Trial  Coubt. 

Where  record  did  not  show  that  absent  wit- 
nesses named  in  motion  for  a  continuance  had 
ever  been  summoned,  and  motion  averred  that 
their  whereattoots  were  unknown,  or  not  so  lo- 
cated as  to  support  drienduit's  theory  that  he 
could  have  tbem  present  at  next  term,  and 
where  their  evidence  would  not  have  so  shaken 
state's  evidence  as  to  result  In  an  acquittal,  tbe 
overruling  of  motion  was  not  an  abuse  oi  dlsere- 
tion. 

8.  Obikzital   Law  ^»11S1— Bcvmr— Coh- 

TIHUAHCB  —  ABSBnOB  OT  WmTESSES  —  DSB- 
OBBTIOn. 

An  application  for  a  continuance  on  ac- 
dount  of  absent  witnesses  is  addressed  to  trial' 
court's  discretion,  and  a  conviction  will  not  be 
reversed  for  its  refusal  to  grant  such  contin- 
uance, unless  it  appears  to  have  been  a  mani- 
fest abuse  of  discretion. 

Appeal  from  County  Court,  Oklahoma 
County;  William  H.  Zwld^,  Jndf^ 

P.  W.  Holden  was  (Evicted  of  selling  In- 
toxicating liquors,  and  he  appeals.  Affirmed. 

Harlan  T.  Deupree,  of  Oklahoma  City,  for 
plaintiff  In  error. 

S.  P.  Freeling,  Atty.  Gen,,  and  W.  a  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
P.  W.  Holden,  was  by  Information  jointly 
charged  with  Harry  Boys  with  the  nnlaw- 
ful  sale  of  intoxicating  liquors,  tried  separ- 
ately, convicted,  and  sentenced  to  be  impris- 
oned in  the  county  jail  of  Oklahoma  county, 
to  pay  a  fine  of  |250  and  the  cpsts  of  this 
prosecution,  and,  In  default  of  said  payment 
of  such  fine  and  costs,  to  be  further  confined 
In  said  jail  nntU  said  fine  and  costs  are  sat- 
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Isfled  as  hy  law  provided.  To  reverse  the 
Judgment  rendered,  he  prosecutes  this  appeal. 

nie  defwidant  filed  an  elaborate  motion 
for  a  continuance  on  account  of  absent  wit- 
nesses, which  motion  we  deem  unnecessary 
to  set  out  in  extenso.  The  court  overruled 
the  motion,  and  the  defendant  excepted. 

The  defendant  objected  to  the  introduc- 
tion of  any  evidence  npon  the  ground  "that 
the  Information  falls  to  charge  any  offense 
under  the  law  committed  by  defendant  P. 
W,  Holden."  The  court  overruled  the  ob- 
jection, and  the  defendant  excepted. 

[1]  The  material  evidence,  which  Is  not 
contradicted.  Is:  That  the  defendant  at  the 
time  alleged  In  the  information  was  opera- 
ting a  rooming  house  on  North  Broadway  in 
Oklahoma  City,  and  that  three  young  country 
men  became  his  guests  for  hire,  and  were 
assigned  to  and  occupied  the  same  room  in 
said  rooming  house  for  a  night;  that  before 
retiring  one  of  tbem  asked  the  defendant  If 
he  bad  any  whisky,  and  def^idant  replied 
"that  he  had  no  selling  whisky,  but  would 
have  some  the  following  day,  and  that  he 
bad  some  $9  goods  whldi  retailed  for  25 
cents  a  drink";  that  one  of  said  men,  Thomp- 
son, while  occupying  said  room,  lost  some 
$21,  and  complained  of  his  said  loss  to  the  de- 
fendant; that  defendant  said  he  could  not 
help  it,  and  that  thereupon  the  said  Tbomp- 
9on  and  bis  companions  complained  to  police 
beadquarterg,  and  were  there  advised  to  go 
and  boy  some  wbtsky  from  the  d^endant 
and  thm  have  him  arrested ;  that  the  police 
gave  13iomp8on  a  marked  dollar  witb  wfalcb 
to  make  aach  purcbaae,  and  that  Thompson, 
sUU  accompanied  bj  bis  associates,  one  of 
whfAn  went  into  the  rooming  house  with 
him,  and  the  other  ranalnlng  at  tbe  fOot  ^f 
the  stairs  by  wbldi  said  rooming  bouse  was 
entered,  found  tbe  said  defendant  and  ap- 
plied to  bim  fbr  wblsky;  that  the  defendant 
told  Thompson  to  wait;,  that  be  did  wait 
some  five,  or  rix,  or  fifteen  minutes,  that  the 
defendant  went  into  a  room,  got  a  half  pint 
bottle  of  wtalaky,  and  tfarongb  one  Boys,  de- 
livered tbe  same  to  Thompson,  who  paid  for 
the  same  with  the  marked  dollar  and  receiv- 
ed 26  cents  In  change;  that  be  then  went 
down  on  the  street,  and  was  met  by  an  office 
who  was  waiting  Uiere,  and  who  took  charge 
of  tbe  said  bottle  that  bad  been  sold  Thomp- 
son, and  Immediately  thereafter  raided 
said  rooming  house  and  found  therein  other 
whisky;  that  tbe  said  officer  arrested  and 
searched  the  defendant,  and  found  on  bis 
person  a  small  bottle  of  wblsky  and  the  said 
marked  dollar.  The  bottle  and  contents  sold 
to  Thompson  was  offered  in  evidence,  and 
testimony  given  showing  that  tbe  said  bot- 
tle and  contents  were  in  the  same  condition 
as  when  the  officer  received  the  same  from 
niompson,  and  that  Its  contents  was  whisky. 

Upon  the  conclusion  of  the  evidence  for 
the  state,  the  defendant  demurred  thereto, 


REPOBTEE  (Okl. 

whldi  dMinrrer  the  court  overruled,  and  the 
defendant  excepted. 

The  defendant  did  not  testify  in  the  case 
or  offer  any  material  evidence  tending  to  ex- 
onerate him  of  the  offense  charged,  but  de- 
voted his  efforts  to  a  most  extensive  cross- 
examlnatitm  of  some  of  the  witnesses  for 
the  state  upon  immaterial  matters. 

We  have  carefully  considered  the  informa- 
tion, and  find  that  It  sufficiently  charge  an 
offense  under  the  law,  and  that  the  court  did 
not  err  in  overruling  the  objection  of  the  de- 
fendant to  the  introduction  of  evidence. 

The  defendant  predicated  his  right  to  a 
reversal  upon  two  propositions:  First,  that 
the  court  erred  In  overruling  the  motion  for 
a  continuance;  second,  that  the  verdict  of 
the  jury  is  not  supported  by  the  evidence. 

[2,3]  It  does  not  appear  from  the  record 
that  the  absent  witnesses  named  in  tbe  mo- 
tion for  a  continuance  have  ever  been  sum- 
moned by  the  defendant,  and  In  tbe  motion 
the  whereabouts  of  the  absent  witnesses  are 
averred  to  be  unknown,  or  so  located  as  not 
to  support  with  any  d^ree  of  force  the  the- 
ory advanced  by  tbe  defendant  that  be  ooold 
have  said  witnesses  present  at  tbe  next  term 
ot  court  If  tbe  absent  witnesses  had  been 
present  and  testified  as  averred  in  tbe  motion 
tbe  defendant  briteved  Uiey  would,  we  are 
hnpressed  wldi  tbe  opijAoa  that  tbelr  ert 
dence  would  not  have  Ediakoi  tbe  evidence 
of  the  state  as  to  have  worked  out  an  acquit- 
tal of  tbe  d^endant  We  are  at  a  loss  to 
understand  bow  It  can  be  reascmahly  cmitend- 
ed  that  tbe  court  abused  its  discretion  and 
erred  in  overruling  tbe  motion  tor  a  omtin- 
uance. 

"An  application  for  a  continuance  on  account 
of  absent  witnesses  is  addressed  to  the  discre- 
tion of  the  trial  conrt,  and  a  jndicnient  of  con- 
viction will  not  be  reversed  on  tbe  ground  that 
the  conrt  refused  to  grant  such  continnanee. 
unless  there  appears  to  have  been  a  manifest 
abuse  of  dlBcretion,"  Carnes  v.  State,  14  OkL 
Or.  585.  179  Pac.  475 ;  Reed  v.  State.  14  Okl. 
Gr.  651,  174  Pac  800;  Roebuck  v.  SUte,  14 
OkL  Or.  241,  170  Pac.  277. 

The  evidence  abundantly  Justifies  tbe  con- 
viction of  the  defendant,  and  there  is  not  the 
slightest  basis  for  tbe  contention  of  the  de- 
fendant that  "the  verdict  of  the  Jnry  is  not 
sustained  by  tbe  evidence,"  and  the  court 
did  not  err  In  overruling  the  demurrer  to 
the  evidence,  evra  if  such  demurrer  be  re- 
garded as  a  request  for  a  directed  verdict 

Tbe  court  did  not  err  In  overruling  tbe 
motion  for  a  new  trlaL 

Finding  the  evidence  fully  supports  tlie 
verdict  and  Judgment  rendered,  and  the  rec- 
ord free  from  prejudicial  error,  and  that 
defendant  has  had  a  fair  and  Imilartlal  trial, 
tbe  Judgment  of  tbe  trial  court  Is  affirmed. 

DOYLE.  P.  J.,  and  MATSON,  J.,  concur. 
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Ex  parte  RICHABDS.    (No.  A-3S0e.). 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  31, 101».) 

(BvOahiu  fiy  Biitorial  Staff.) 
TT*wii!*g  C<»tpn8  ^>53  —  UirLAWrDi.  Bb- 

STBAXNT— CsBTinSD  COPT  OF  OBDBB. 
An  original  application  for  a  writ  of  habeas 
corpas  alleging  tliat  petitioneT  was  nnlawfuUy 
reetrained  of  bis  liberty  under  a  writ  of  com- 
mitment issued  by  county  clerk  after  a  new 
trial  bad  been  granted  at  a  subsequent  term  and 
after  time  for  appeal  bad  expired  was  demurra- 
ble, where  there  was  no  certified  copy  of  any 
order  showing  the  grant  of  a  new  trial  on  any 
statutory  ground  upon  which  a  new  trial  may 
be  granted  subsequent  to  the  term  at  which  the 
original  trial  was  had. 

Original  application  of  W.  A.  Richards  for 
writ  of 'habeas  corpus  against  Buck  Garrett, 
Sheriff  of  Carter  County,  Okl.  Demurrer 
of  Attorney  General  to  petition  sustained, 
and  writ  denied. 

W.  W.  FfellEer,  of  Oklahoma  City,  for  pe- 
titioner. 

S.  P.  Freeling,  Atty.  Gen.,  and  Wm.  H. 
Zwick,  Asst  Atty.  Gen.,  for  respondent. 

PER  CURIAM.  This  was  an  original  ap- 
plication for  writ  of  habeas  corpus,  in  which 
petitioner  contended  that  he  was  unlawfully 
restrained  of  bis  liberty  in  the  county  Jail 
of  Carter  county,  Okl.,  by  Buck  Garrett, 
sheriff  of  said  county,  by  virtue  of  a  commit- 
ment issued  by  the  court  clerk  of  said  coun- 
ty on.  the  day  of  January,  1919,  with- 
out auUiority  of  law.  The  substance  of  the 
petition  is  to  the  effect  that  petitioner  was 
convicted  In  the  district  court  of  Carter 
county  of  the  crime  of  opening  and  conduct- 
ing a  gambling  game,  and  that  after  the  said 
trial  court  had  overruled  a  motion  for  a  new 
trial,  and  the  petitioner  had  prayed  and  had 
beep  allowed  an  appeal  from  said  judgment 
of  conviction  to  this  court;  at  a  subsequent 
term  of  conrt,  after  the  time  allowed  to 
make  and  serve  case-made  on  appeal  had  ex- 
pired, the  said  court  granted  the  petitioner 
a  new  trial  in  said  case,  and  that  said  com- 
mitment had  been  issued  after  said  new  trial 
had  been  granted,  and  was  therefore  Issued 
without  authority  of  law,  and  petitioner's 
imprisonment  thereunder  was  void. 

On  the  date  of  the  filing  of  the  applica- 
tion, February  14,  1919,  this  court  granted  a 
rule  to  the  said  respondent.  Buck  Garrett, 
sheriff  of  Carter  county,  to  show  cause  why 
the  writ  of  habeas  corpus  should  not  be 
awarded  as  prayed  for.  Said  rule  to  show 
cause  was  made  returnable  on  the  24th  day 
of  February,  1919,  at  10  o'clock  a.  m.,  in  the 
courtroom  of  this  court.  In  response  to  said 
rule  to  show  cause,  the  Attorney  General,  In 


filed  a  demurrer  to 
the  petition  on  the  ground  that  there  was  no 
certified  copy  of  any  order  showing  that  the 
said  district  court  had  ever  granted  a  new 
trial  as  alleged  in  the  petition  upon  any 
of  the  statutory  grounds  for  which  a  new 
trial  may  be  granted  at  a  term  subsequent  to 
the  term  at  which  the  original  trial  was  had. 
The  demurrer  to  the  potion  was  sustained, 
and  petitioner  asked  and  was  granted  10 
days  within  which  to  ammd  his  petition  by 
attaching  an  order  that  a  new  trial  had  been 
granted. 

Upoa  the  expiration  of  the  full  period  of 
ttme  allowed,  the  petitioner  having  failed  to 
amend  his  petition  in  the  manner  indicated, 
the  demurrer  of  the  Attorney  General  was 
sustained,  and  the  writ  doiled. 


(K  Htmt.  It) 

McINTYBB  T.  NORTHERN  PAC.  BT. 
CO.  et  al.   (No.  3984.) 

(Supreme  Court  of  Montana.    May  2,  1919.) 

L  Railboaos  «s337&— Use  or  Tbaceb— Look- 
out. 

Eoginemen  engaged  in  switching  operations 
in  a  raUroad  yard,  at  a  place  where  persona 
have  no  right  to  be.  have  the  right  to  assnnfe 
that  the  track  is  clear. 

2.  NEQUaBHGK  4=3>2  —  AonOHABLE  NKQU- 
GEKCE. 

Actionable  negligence  arises  wly  tr«m  a 
breach  of  legal  duty. 

3.  Negligence  «=>83— Last  Clbab  Chanoc 

doctbine. 

Under  last  clear  chance  doctrine,  a  duty 
to  avoid  injury  arises  only  when  one  is  actual- 
ly discovered  in  a  position  of  peril  and  appar- 
ently unc(»iBCiouB  of  danger  or  unable  to  ex- 
tricate himself,  and  failure  to  exercise  reason- 
able cure  to  avoid  Injury  after  such  discovery 
constitutes  negligence. 

4.  Bailboadb  ^S9396(l)  —  I^th  of  Hot 
Tbesfasser— Last  Ciaab  Chaivog  Doo- 
tbthk— bitbden  ot  pkoof. 

In  action  for  death  of  boy  n^Iigently  on 
railroad  track,  based  on  the  theory  of  last  clear 
chance,  where  plaintiffs  allegation  that  engine 
crew  saw  him  in  podtion  of  peril  was  denied, 
the  burden  of  proving  allegation  was  upon  idain- 
tiff. 

5.  Railboads  «^98(4)— Last  Clbab  Ohanob 
Doctrine— OiBCUMSTAnTiAi.  Bvidbnoe. 

In  action  for  death  of  boy  negligently  upon 
railroad  track,  based  on  the  theory  of  last  dear 
chance,  the  fact  that  the  engine  crew  saw  him 
in  position  of  peril  can  be  proved  by  direct 
or  circumstantial  evidence. 

6.  Railboaos  <g=j400(14)— I^ath  or  Boy  ok 
Track  — Last  Cleab  Chance  Doctbine  — 

JUBT  QtTESTION. 

In  action  for  death  of  a  boy  negligently 
on  railroad  track,  based  on  the  theory  of  last 
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clear  cliaDce,  evidence  in  support  of  the  allega- 
ti«i  that  engine  crew  saw  him  in  time  to  arold 
injury  Md  insufficient  to  carry  caw  to  jury. 

T.  TaiAL  «=»139(1>— DiBIOTBD  Veboicf-Evi- 
DENCE. 

Whenever  evidence  is  in  each  condition  that, 
it  the  case  should  be  submitted  to  the  jury  and 
a  verdict  returned  for  plaintifE,  It  would  be 
duty  of  court  to  grant  a  new  trial,  the  court 
may  direct  a  verdict  for  defendant. 

8.  New  Tbul  «=>72— Suiticienct  or  Evi- 
dence. 

The  legal  duty  to  grant  a  new  trial  arises 
whenever  the  evidence,  in  weight,  does  not  jus- 
tify the  verdict 

9.  Tbial  «»169  —  Disuibsal  or  Acnoir  — 
NoNBurr— SurnciENT  Case  fob  the  Jcbt. 

Bev.  Codes,  |  6714,  subd.  fi,  providing  that 
court  may  dismiss  action  or  grant  nonsuit  upon 
motion  of  defendant,  "when  upon  the  trial  the 
plaintiff  faUa  to  prove  a  sufficient  case  for  the 
jury."  held,  in  view  of  other  subdivisions  of 
same  section,  authorizing  court  to  withdraw  case 
from  the  Jary  if  plaintiff  fails  to  produce  any 
evidence,  to  refer  to  a  case  where  ^ere  is  some 
evidenca  which,  because  of  its  inherent  weak* 
neas,  la  dearly  insuffident  to  sustain  verdict. 

10.  Tbial  «=>139(1),  178— Directed  Ybsdict 
—Evidence. 

Though,  on  defendant's  motion  for  directed 
verdict,  plaintiff's  evidence  will  be  considered  as 
proving  every  material  fact  which  it  tenda  to 
prove,  there  mnst  be  substantial  evidence  to 
Justify  a  verdict  to  warrant  denial  of  motion; 
mere  suspicions,  conjectures,  or  speculations  be- 
ing insufficient 

11.  Tbial  ^=9168  —  Motion   roa  Dibected 
Vebdict— Natobe  of. 

Defendant's  motion  for  directed  verdict  is 
In  effect  a  demurrer  to  the  evidence,  ralsinf 
Qnestion  of  legal  sufficiency  thereof. 

12.  Evidence  «s»481(3)— Ofinxoh  Evidenc: 
— (Qualification. 

In  action  against  railroad  for  death  of  boy 
on  track,  involving  question  of  whether  trainmen 
saw  boy  in  perilous  position,  court  properly  re- 
fused to  permit  witness  to  testify  that  in  his 
opinion  engineer  could  see  person  on  trsck  9 
feet  from  end  of  tender,  where  witness  had  not 
shown  himself  qualified  to  give  opinion  evidence 
on  such  question. 

13.  Judquent  «=»243  — Fob  Person  Not 
Sebved  Nob  Afpeabinq. 

In  action  against  several  defendants,  where 
one  defendant  was  not  served  and  did  not  ap- 
pear, court  cannot  enter  jnc^ent  tai  favor  of 
such  defendant 

Oooper,  J.,  dissenting. 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

Action  by  Muriel  Mclntyre,  as  admin- 
Istratrlx  of  the  estate  of  Fred  Lautwe,  de- 
oessed,  against  the  Northern  Padflc  Rait- 
way  Company,  and  others.   From  Judgment 


for  defendants,  and  from  order  denying  new 
trial,  plaintiff  appeals.  Modified  and  af- 
firmed. 

N.  A.  Rotering,  of  Butte,  for  appellant. 
Walker  &  Walker,  of  Butte,  and  Gnnn, 
Basch  &  Hall,  of  Hel«ia,  for  re^ndenta 

HOtiLOWAT,  J.  Tills  action  was  brou^t 
to  recover  damages  for  tbe  allied  wrongful 
death  of  Fred  lAutwe,  who  was  killed  in  the 
railroad  yards  at  Butte  in  December,  1915, 
by  being  run  met  by  a  Northern  Padflc 
locomotive  In  durge  of  Bagineae  C  A.  Law- 
rence. Ttie  flranan,  Williams,  and  brakenuuit 
Flnnegan,  were  Joined  as  defendants.  It  Is 
alleged  in  the  complaint  that  at  tbe  time  of 
tbe  accident  tbe  deceased  was  carelessly  and 
n^gently  upon  tiie  railway  right  of  way 
in  a  place  of  danger,  bat  ndobservant  of 
the  approach  of  the  locomotive;  that  the  In- 
dividual defendants  saw  the  deceased*  saw 
that  he  was  In  imminent  pnll.  and  that  be 
was  apparently  unconsdous  of  danger;  tbat 
by  tbe  exerdse  of  ordinary  care  th^  could 
bttve  avoided  Injurliig  blm,  but,  notwithstand- 
ing these  fiicts,  tb^  Diligently,  carelessly, 
wantonly,  and  willfnlly  drove  the  locomotive 
over  him,  inflicting  injuries  wbldi  caused  his 
deartL  Tbe  answering  defendants  admitted 
that  the  boy  was  killed,  that  he  was  ur- 
gently upon  the  railway  track,  and  dmied  all 
the  other  material  auctions  of  tbe  com- 
plaint Upon  tbe  trial  of  the  cause,  and  at 
the  conclusion  of  the  evidence  the  court  di- 
rected a  verdict  for  defendants,  and  judgment 
was  entered  accordingly.  Plalntllf  appealed 
from  tbe  judgment  and  from  an  order  deny- 
ing a  new  trial. 

The  complaint  was  drawn  and  the  cause 
tried  upon  tbe  theory  that  recovery  could 
be  had  only  under  tbe  last  clear  chance 
doctrine.  The  prlndpal  contention  made  by 
appellant  is  that  suffldent  evidence  was  In- 
troduced to  establish  prima  fade  that  the 
members  of  tbe  engine  crew  saw  the  boy  in 
a  place  of  imminent  peril  In  time  to  stop 
the  locomotive  and  avoid  the  injury.  On  tlie 
afternoon  of  December  10,  1915,  a  south- 
bound Oregon  Short  Une  train  was  made  up 
on  tbe  "boot"  track  immediately  north  of 
the  platform  of  the  Northern  I^dSe  passNi- 
ger  station  in  Butte.  The  train  was  com- 
plete, except  for  a  locomotive  and  dining 
car.  The  dining  car  ol  an  incoming  tnitn 
was  to  be  attached  to  the  outgoing  train, 
and  to  effect  this  change  a  switch  engine— 
ibe  locomotive  in  questton — was  employed. 
It  was  attached  to  the  mall  car,  baggage 
car,  smoking  car,  and  day  coach ;  tbe  engine 
fadng  these  cars  towards  tbe  east  with  tbe 
tender  to  the  west  As  soon  as  tbe  Incoming 
train  arrived,  tbe  switch  engine,  with  the 
cars  attadied,  tracked  to  the  west  to  secure 
the  dining  car,  and  In  so  doing  ran  over  the 
Lautwe  boy,  causing  his  death.   In  addition 
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to  the  foregoing  facts  which  are  not  In  dis- 
pute, the  plaintiff,  the  txqr's  nwther,  testified: 

That  ahe  was  on  tbe  boot  track  near  the 
Oregon  Short  Line  freight  bouse  at  a  point 
where  Delaware  street,  if  extended,  would  cross 
the  track;  that  she  was  looking  to  the  east 
searching  for  her  boy;  that  she  saw  a  boy 
narrowly  escape  Injury  from  tbe  Incoming  train 
on  the  main  line  track  immediately  south  of  the 
platform;  tliat  ha  ran  to  the  north  and  stood 
in  tbe  middle  of  the  boot  track,  about  26  of 
80  feet  west  of  the  west  end  of  the  tender  of 
the  awitch  engine,  looking  to  the  southwest, 
mwnnflj  watching  the  Incoming  train ;  that 
the  switch  oigine  moved  to  the  west  at  the  rate 
of  2  or  3  miles  per  hour ;  that  the  footboard  of 
the  tender  struck  tbe  boy  in  the  back,  knocking 
faim  forward  to  tbe  ground  between  the  rails; 
that  he  was  dragged  10 -or  IS  feet  before  the 
body  disappeared  under  the  tender;  that  Engl* 
neer  Lawrence  waa  looking  ont  of  the  cab  win* 
dow,  facing  westward,  "and  was  looking  towards 
the  boy,  and  shonld  have  seen  the  boy  trtm 
where  he  was  looking.  The  boy  waa  directly  in 
his  vision,  directly  in  line  with  where  Ijswrence 
was  looking.  •  •  •  Tbia  accident  occurred, 
I  should  say,  between  half  past  4  and  5,  and  It 
was  daylight.  •  •  *  When  the  switch  engine 
atarted  to  back.  I  could  see  Ur.  Lawrence  lean- 
ing cot  of  the  cab  window  and  lotriiing  op  to- 
wards me.  *  *  *  I  did  not  know,  at  the  time 
he  was  knocked  down,  that  it  was  my  boy. 
*  *  *  I  couldn't  say  how  many  feet  I  was 
from  where  tbe  boy  was  struck,  but  was  quite 
a  distance,  too  far  to  caU  to  the  boy.  •  •  • 
When  Engineer  Lawrence  was  looking  out,  lean- 
ing out  of  the  cab  window,  he  was  looking  at 
the  boy,  and  the  movements  of  tbe  boy." 

Ralph  Shook  testified,  for  plalnUff: 

That  be.  Walter  Burgman.  and  another  boy 


thing  was  wrong  by  motions  made  by  tbe 
mall  clerk  on  the  Incoming  train;  that  he 
looked  down  from  the  cab  window  to  the 
rail,  and  saw  the  boy's  head  after  it  had 
been  severed  from  the  body,  and  that  be  Im- 
mediately brought  the  engine  to  a  stop. 
Each  of  the  Individual  defendants  testified 
that,  a  few  days  before  trial,  he  made  tests 
with  a  locomotive  of  the  same  type  and  size 
as  tbe  one  in  service  on  the  day  of  the  acci- 
dent— that  particular  locomotive  having  been 
wrecked  in  the  meantime  and  that  looking 
from  the  cab  window  it  is  Impossible  to  see  a 
person  on  the  track  If  he  Is  as  near  to  the  ten- 
der as  the  evidence  indicated  that  the  Lautwe 
boy  was  standing  when  the  engine  started  to 
more;  that  the  tender,  21  feet  long,  11  feet 
high,  and  7  feet  0  Inches  wide,  cuts  off  the 
view  of  the  track  for  a  distance  much  great- 
er than  that  which  intervened  between  the 
tender  and  the  Lautwe  boy.  Other  wltneus' 
es,  one  of  whom,  at  least,  was  apparently 
disinterested,  testified  to  making  like  experi- 
ments and  with  like  results.  According  to 
this  evidence,  viewed  In  the  light  most  fa- 
vorable to  plaintiff,  a  person  standing  on  the 
track  woald  have  to  be  not  doser  to  the 
rear  end  of  the  tender  than  75  feet  to  be 
seen  from  tbe  cab  window  under  any  dr- 
cnmstancea. 

[1-3]  It  U  conceded  by  plaintiff  that  this 
accident  occurred  at  a  place  where  tbe 
Lautwe  boy  bad  no  right  to  be.  So  far  as 
be  was  concerned,  the  railway  company  waa 
entitled  to  tbe  exclusive  -  use  of  the  yards, 
and  the  enginemen  bad  the  right  to  assume 
that  the  track  was  clear.  Palmer  v.  Oregon 
^  .nm  M  ^  e      *   J    I  Short  Line  B.  Co.;  34  Utah,  '406,  98  Pac. 

:MM;:;nh':?\;rJ.sv^^^^  s:«^lHr*onr f^-  .^^''ir  r^; 

switch  tradL  a  few  seconds  before,  and  did  not !  «ence  arises  only  from  a  breach  of  legal 


see  the  Lautwe  boy;  that,  after  the  switch 
engine  began  to  move  to  the  west.  Walter  Burg- 
man called  out,  and  then  '*!  turned  west  and 
saw  tbe  engine  just  about  to  hit  tbe  boy,  and 
we  both  started  to  hollo";  that  the  fireman 
was  in  the  cab  looking  went,  and  the  hoy  was 
west  of  tbe  engine  and  directly  ob  the  track, 

about  the  middle  <rf  the  track,  and  'Vhen  I ,  ^^  ^trlcate  himself,  and  the  failure  of 
first  saw  him,  be  waa  about  9  feet  from  the ;    „  .  ."Z  . ,  


duty.  Fussetman  t.  Tellowstone  Valley  L. 
&  I.  Co  .  53  Mont  254.  163  Pac  473.  Ann. 
Cas.  1918B,  420.  Under  the  doctrine  of  the 
last  dear  chance,  the  duty  to  avoid  Injury 
arises  only  when  tbe  injured  party  is  ac- 
tually discovered  In  a  position  of  peril,  and 
apparently  unconsdous  of  his  danger  or  un- 


englne. 


the  defendant  to  exerdse  reasonable  care  to 
avoid  Injuring  him  after  such  discovery  con- 
Tbe  engineer  testified  that,  about  five  min-  \  stltutes  tbe  breach  of  duty.  20  R.  C.  L.  142. 
ntes  before  be  started  to  move  the  locomo- 1  Id  Dahmer  t.  Northern  Pac.  By.  Co.,  48 


tlve,  be  saw  the  Lautwe  boy  pass  down  the 
platform  to  tbe  west  with  an  armful  of 
wood,  then  around  the  tender  to  the  north 
where  be  disappeared,  and  that  he  never 
saw  him  again  until  after  he  was  dead. 
The  brakeman  testified  to  substantially  the 
same  farts.  The  fireman  testified  that  he 
never  saw  the  Lautwe  boy  after  getting  up- 
on the  engine;  tbat  after  the  engine  started 
to  move  he  heard  some  boys  on  the  team 
track  hollowing,  ''Look  out!"  and  "before  X 
could  realize  that  anythinfr  bad  happened  I 
heard  the  engineer  bringing  the  engine  to  a 
stop."  The  engineer  testified  that  his  atten- 
tion was  first  directed  to  tbe  fact  that  some* 


Mont  152.  136  Pac.  1069,  this  court,  speak- 
ing of  tbe  doctrine  of  the  last  clear  chancy 

said: 

"A  case  railing  for  its  application  embodies 

three  elements,  viz.:  (1)  The  exposed  condition 
brought  about  by  the  n^liicence  of  plaintiff  or 
the  person  injured ;  (2)  the  actual  diRcovery 
by  the  defendant  of  the  perilous  situation  of  the 
person  or  proiierty,  in  time  to  avert  injury ,  and 
(3)  the  failure  of  defendant  thereafter  to  use 
wdinary  care  to  avert  the  injury.  All  of  these 
elements  muat  concur,  else  the  role  has  no  ap- 
pUcation." 

[4-1]  Tbe  plaintiff  allies  in  her  complaint 
that  tbe  members  of  tbe  engtne  crew  ac- 
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taaTly  saw  tbe  boy  In  a  position  of  Im- 
minent peril.  The  allegation  is  denied  In 
the  answer,  and  tbe  burden  was  upon  tbe 
plaintiff  to  prove  the  facts  alleged.  This 
she  might  do  by  direct  or  clrcumstaDtial 
evidence.  If  the  view  from  tbe  cab  of 
tbe  locomotive  had  been  nnobstructed.  It 
might  well  be  contended  that  there  was 
sufficient  circumstantial  evidence  to  carry 
the  case  to  the  Jury  (Dolcblnoff  v,  Chicago, 
etc.,  Ry.  Co.,  51  Mont.  682,  154  Pac.  924)  ; 
bat  in  view  of  tbe  fact,  conceded  by  plain- 
tiff, that  the  tender  was  between  the  train 
crew  and  the  boy,  she  is  compelled  to  rely 
upon  the  statement  of  tbe  mother  that  tbe 
engineer  saw  the  boy,  and  upon  certain  ad- 
missions wblcb  it  is  claimed  were  made  by 
the  engineer  and  fii*eman  at  the  coroner's 
Inquest,  as  tbe  only  evidence  proving  or 
tending  to  prove  that  the  engine  crew  actu- 
ally saw  the  boy  In  his  perilous  situation. 
Tbe  mother  testlfled  that  at  the  Inquest  the 
engineer  said; 

"When  I  looked  behind,  the  boy  was  there. 
I  went  from  15  to  20  feet  from  there." 

But  she  was  not  able  to  state  positively 
tliat  the  reference  was  to  her  boy.  Other 
evidence  given  at  the  Inquest  discloses  that 
the  witnesses  there  testified  about  other 
boys  who  were  present  In  the  immediate  vi- 
cinity at  the  time  of  tbe  accident.  This  Iso- 
lated statement,  apart  from  the  context, 
stands  without  explanation,  and  without 
any  attempt  to  identify  it  with  tbe  person 
.or  time  to  which  it  relates.  If  tbe  reference 
Is  to  the  Lautwe  boy,  and  to  tbe  time  when 
tbe  mall  clerk  directed  attention  to  the  ac- 
cident, or  If  the  reference  is  to  another  boy 
mentioned  in  tbe  testimony,  it  coincides  sub- 
stantially with  the  testimony  given  by  the 
engineer  on  this  trial.  Standing  alone,  it 
cannot  be  said  to  prove  or  tend  to  prove 
that  tbe  engineer  saw  tbe  Lautwe  boy  In 
a  place  of  perli  before  the  accident  occurred. 

A  portion  of  an  answer  given  by  tbe  fire- 
man at  the  coroner's  Inquest  was  introduced 
by  plaintiff  on  cross-examination  of  the  fire- 
man. The  entire  answer.  Introduced  on  re- 
crosB-examlnatlon,  discloses  that  his  testi- 
mony before  the  coroner  did  not  vary  In  any 
substantial  particular  from  that  given  by 
him  upon  the  trial.  If  plaintiff  relied  upon 
primary  negligence  of  the  engine  crew,  the 
evidence  that  tbe  fireman  was  warned  by 
the  boys  on  tbe  team  track  would  be  perti- 
nent; but  under  the  allegations  of  tbe  com- 
plaint no  duty  to  keep  a  lookout  and  dis- 
cover the  boy  was  imposed  upon  the  train- 
men. They  are  not  charged  with  any  negli- 
gence, except  tbe  failure  to  avoid  injury 
after  they  actually  discovered  his  perilous 
situation.  It  is  alleged  that  the  boy  was  a 
trespasser,  and  to  avoid  tbe  Imputation  that 
bis  contributory  negligence  was  the  proxi- 
mate cause  of  bis  Injury  it  was  necessary 
for  plaintiff  to  allege  further,  as  she  did. 


that  the  englnemen  actually  discovered  him 
in  a  position  of  imminent  peril  In  time  to 
avoid  the  Injury.  There  is  not  any  evidence 
that  tbe  fireman  actually  saw  tbe  boy  <hi  tbe 
track;  on  tbe  contrary,  tbe  only  evidence 
upon  the  subject  Is  that  he  did  not  see  blm. 

[7]  The  rule  prevails  in  this  Jurisdiction 
that,  whenever  the  evidence  Is  in  such  con- 
dition that  If  the  case  should  be  submitted 
to  the  Jury,  and  a  verdict  be  returned  for 
plaintiff.  It  would  be  the  duty  of  tbe  court 
to  grant  a  new  trial,  the  court  may  direct  a 
verdict  for  defendant.  Escallier  v.  Great 
Northern  Ry.  Co.,  46  Mont  238,  127  Pac.  458, 
Ann.  Cas.  1914B,  468;  Bean  v.  Missoula 
Lumber  Co.,  40  Mont.  31,  104  Pac  869.  The 
rule  prevails  generally.    38  Cyc.  1563-1565. 

[I,  9]  The  legal  duty  to  grant  a  new  trial 
arises  whenever  the  evidence,  in  weight, 
does  not  justify  tbe  verdict  HamlltcHi  v. 
Monldah  Trust,  39  Mont.  269,  102  Pac.  335. 
The  substance  of  these  two  rules  is  epitomiz- 
ed in  our  statute.  Subdivision  S,  section 
6714,  Revised  Codes,  provides  that  the  court 
may  dismiss  an  action  or  grant  a  nonsuit 
upon  motion  of  defendant  when  upon  tbe 
trial  the  plaintiff  fails  to  prove  a  suffi- 
cient case  for  tbe  "Jury."  Other  subdivi- 
sions of  the  same  section  authorize  tbe 
court  to  withdraw  a  case  from  the  jury  if 
the  plaintiff  falls  to  produce  any  evidence. 
Subdivision  6  must  therefore  refer  to  a  case 
in  which  the  plaintiff  has  tendered  some  evl- 
dencft  In  support  of  tbe  complaint,  but  the 
evidence  Is  legally  Insufficient  to  sustain  a 
verdict,  and  this  Insufficiency  may  arise 
from  the  inherent  weakness  of  the  testi- 
mony Itself.  In  Blankman  v.  Vallejo,  16 
Cal.  639,  the  court  said: 

"We  do  not  understand  that  the  credulity  of 
a  court  must  necessarily  correspond  with  the 
vigor  and  positiveness  with  which  a  witness 

swears.  A  court  may  reject  the  most  positive 
testimony,  ttiough  the  witness  be  not  discredited 
by  direct  testimony  impeaching  him  or  contra* 
dieting  his  st^tementB.  The  inherent  improba- 
bility of  a  statement  may  deny  to  it  sU  clainu 
to  belief." 

That  language  was  quoted  with  antroval 
by  this  court  In  Landsman  v.  Thompson,  9 
Mont  182,  22  Pac.  1148.  and  In  Mattock  t. 
Goughnour,  11  Mont  265,  28  Pac.  SOL 

"A  witness  can  testify  to  those  facts  only 
which  be  knows  of  his  own  knowledge;  that  is, 
which  are  derived  from  his  own  perceptioDS, 
except  in  those  few  express  cases  in  which  his 
opinions  or  inferences,  or  the  declarations  of 
others,  are  sdmissible."   Bev.  Codes,  {  7862. 

Tbe  statement  of  the  mother  that  the  en- 
^neer  "was  looking  at  the  boy,  and  the 
movements  of  the  boy,"  must  be  considered 
in  tbe  light  of  the  other  evidence:  That  she 
was  too  far  from  tbe  boy  to  call  to  htm; 
too  far  to  recognize  her  own  son  with  his 
face  turned  partially  from  her,  although  she 
was  present  In  the  yards  for  tbe  express 
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purpose  of  loobli^  for  him;  tliat  the  en- 
Slneer  was  more  than  500  feet  eaat  from 
ber,  and  80  feet  farther  eaat  from  her  than 
was  the  boy;  that  she  to<A  no  account  of 
the  tact  that  the  tender  was  between  the  en- 
gineer and  the  boy;  that  from  the  point 
where  she  stood  to  a  point  west  of  where 
the  boy  stood  the  track  cnrres  to  the  south, 
so  that  the  boy  was  a  considerable  distance 
north  of  the  direct  Une  of  vision  between 
her  and  the  engineer;  that  there  was  much 
noise  and  confusion  at  the  time,  occasioned 
by  the  incoming  train  and  the  movement  of 
the  switdi  engine ;  tiiat  the  engineer  testi- 
fied that  he  did  not  see  the  boy;  and  that 
five  witnesses,  each  of  whom  had  made  ex- 
periments, testified  Uiat  on  account  of  tlie 
position  of  the  tender  between  the  engineer 
and  the  boy  it  was  impossible  foom  the  cab 
to  see  a  person  on  die  track  where  tlte 
Lantwe  boy  was  standing  when  the  locomo- 
tive  started.  To  these  circumstances  is  to 
be  added  the  fact  that,  in  giving  her  evi- 
dence in  chief,  she  said  that  the  engineer 
"was  looUiv  towards  tlie  boy  and  should 
have  seal  the  boy,*'  and  again  that  the  en< 
glneer  vraa  "looking  up  towards  me."  and 
that  it  was  not  ontU  site  liad  been  recalled 
to  the  stand  for  the  fourth  time,  and  after 
the  defendants  had  ctnnpleted  their  case, 
that  she  dianged  her  testimony  to  the  dlcect 
8taton«nt  quoted  above. 

The  trial  court,  with  the  evidence  in  tliis 
condition  and  with  Qie  added  advantage  of 
observing  the  dmeanor  of  the  witnesses  va 
the  stand,  must  have  determined  that  it  was 
Impoartble  for  the  mother  to  know  whether 
the  engineer  could  see  the  boy ;  tliat  at  best 
the  bald  statemmt  that  he  did  see  the  boy 
was  nothing  mora  than  the  mere  guess  or 
conjecture  of  the  witness,  without  any  foun- 
dation more  substantial  than  the  fact  that 
the  engineer  was  looking  in  a  westerly  direc- 
tion; and  that  if  the  case  should  be  submit- 
ted to  the  jury  and  a  verdict  for  plaintiff 
returned,  it  would  be  l^aUy  bound  to  grant 
a  new  trial  for  Insnffidency  of  the  evidence. 
In  Moore  on  Facts,  i  160,  It  is  said : 

"Courts  are  not  so  deaf  to  ttie  voice  of  nature 
or  too  blind  to  the  laws  of  physics  that  every 
utterance  of  a  witness  in  derogation  of  these 
Jaws  will  be  treated  as  testijnony  of  probative 
value  because  of  its  utterance.  A  court  will 
treat  that  as  unsaid  by  s  witness  which  in  the 
very  nature  of  things  could  not  be  as  said." 
Uook  V.  Missouri  Pae.  R.  Ca,  162  Mo.  608, 
63  S.  W.  3G0. 

[10]  While  It  Is  the  rule  that,  upon  motion 
for  a  directed  verdict  in  favor  of  defend- 
ant, the  evidence  offered  by  the  plaintiff 
will  be  considered  as  proving  every  material 
fact  which  It  tends  to  prove,  still  there  must 
be  substantial  evidence  to  Justify  a  verdict 
Mere  suci>lclons,  conjectures,  or  speculations 
are  not  sufficient  Tudor  v.  Northern  Pac. 
By.  Co.,  40  Mont.  458,  124  Paa  276. 

[11]  Defendants'  motion  for  a  directed 


verdict  was  in  effect  a  demurrer  to  the  evi- 
dence. It  raised  the  qnestl<»a  of  the  legal 
sufficiency  of  the  evidence  to  establish  the 
fact  tliat  the  members  of  the  switch  engine 
crew  luid  actually  seen  the  Lautwe  boy  In  a 
position  of  imminent  peril,  or,  stated  in 
different  terms,  it  presented  to  the  trial 
court  for  determination  the  question :  Could 
the  Jury  legitimately  find  from  the  evidence 
tliat  any  member  of  the  crew  had  actually 
seen  the  boy  in  his  perilous  sltnaUon?  By 
its  ruling  the  court  answered  the  Inquiry  in 
the  n^tive^  and  we  are  not  prepared  to 
say  that  ttie  ruling  was  Erroneous.  In  thte 
view  of  the  case,  it  is  unnecessary  to  de- 
termine whether  the  evidence  is  sufficient  to 
show  that  the  boy  survived  his  injuries  for 
an  appreciable  length  time. 

[12]  Plaintiff  offered  to  prove  by  a  wit- 
ness (Blordan)  that  In  his  opinion  the  en- 
gineer from  his  position  in  the  cab  could 
see  a  person  on  the  track  9  feet  from  the 
west  end  of  the  tender.  Upon  objection  the 
offered  evidence  was  excluded,  and  we  think 
correctly.  The  witness  had  not  shown  him- 
self qualified  to  give  ■  the  opinion  evidence 
solicited.  Upon  this  specification  of  error 
counsel  t<a  appellant  contents  himself  with 
these  brief  observations : 

"The  offer  of  proof  by  the  witness  Riordan 
that  the  engineer  upon  the  engine,  at  the  place 
and  time  in  question,  was  able  to  see  witliln 
9  feet  behind  the  west  end  of  the  tender  attach- 
ed to  the  Migine,  should  Iiave  been  allowed." 

[13]  The  Judgmoit  entered  In  this  case  Is 
in  favor  of  all  the  defendants.  The  defend- 
ant Williams  was  not  served  with  summons 
and  did  not  appear,  and  therefore  there 
could  not  have  been  any  adjudication  of  the 
case  as  to  him. 

The  order  denying  a  new  trial  Is  affirmed. 
The  cause  is  remanded  to  the  district  court, 
with  directions  to  modify  the  JudgmeM  by 
inserting  after  the  word  "defendililts/' 
wherever  it  appears  tiierein,  the  names*  of 
the  defendants  other  than  defendant  Wil- 
liams, and,  as  thus  modified,  it  will  stand 
affirmed.  Each  party  wlU  pay  his  ooets  of 
the  appeal. 

Modified  and  affirmed. 

BRANTLT,  0.  J ,  concurs. 

COOPDBi  J.  I  dissent  The  acddaiti 
out  of  which  this  action  arose  occurred  In 
the  Northern  Pacific  yards,  within  which  are 
the  passenger  station,  freight  depot,  and  oth- 
er buildings  used  by  ttie  defendant  company, 
Jointly  with  the  Oregon  Short  Line  Railway 
Cbmpany  In  the  conduct  of  interstate  traf- 
fic. On  the  north  of  the  premises  referred 
to  is  Front  street  a  busy  thoroughfare, 
which  extends  the  length  of  the  yards  from 
east  to  west.  If  California  street  were  ex* 
tended  to  the  passenger  station,  the  west  line 
of  the  street  would  be  about  ^  feet  east  of 
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wbere  Fred  Latttwe  was  struck.  Main 
street,  at  the  western  end  of  the  block,  runs 
dear  throligh  the  yards  and  southward.  All 
the  yards  and  buildings  are  within  the  cor- 
porate limits  of  the  dty  of  Butte,  and  afford 
accommodation  to  such  citizens  of  that  city 
as  desire  to  transact  business  with  either  of 
said  transportation  companiea  It  may  be 
presumed  that  many/  [)eople  frequent  the 
station  platform  and  grounds  on  the  arrival 
and  departure  of  trains,  some  of  whom  are 
attracted  there  for  the  purpose  of  accom- 
panying friends  on  their  arrival  at  or  de- 
parture from  the  station,  and  this  doubtless 
added  to  the  bustle,  noise,  and  confusion  at- 
trading  this  tragedy,  which  took  place  Im- 
mediately after  the  arrival  of  an  Oregon 
Short  Line  train  from  the  south. 

It  Is  undisputed  that  Fred  Lautwe  lost  his 
life  in  the  Immediate  vicinity  of  the  platform 
of  the  station.  The  evidence  tends  to  show 
that  he  was  in  the  path  of  an  Incoming  pas- 
senger train,  but  got  out  of  its  way,  and  was 
seen  later  standing  on  the  track  between  the 
rails,  or  immediately  south  pf  the  south  rail, 
of  the  track  on  which  the  switch  engine  stood 
ready  to  do  some  switching.  The  length  of 
time  the  boy  was  In  that  particular  position 
is  not  disclosed.  Very  soon  after  the  arrival 
of  the  Oregon  Short  Line  passenger  train, 
the  crew  proceeded  with  the  switch  engide  to 
make  up  anoth^  train,  and  were  backing, 
with  the  tender  forward,  pulling  four  coach- 
es, when  he  was  struck.  The  position  In 
which  the  boy  was  standing  when  the  switch 
engine  started  to  back  up  is  one  of  the  de- 
batable questions  involved  in  this  Inquiry. 
Mrs.  Mclntyre,  the  mother  and  the  plaintiff, 
sa}-s  h©  was  30  feet  from  the  tender.  Mrs. 
Lee,  a  disinterested  witness,  does  not  ven- 
ture an  estimate  as  to  the  distance  the  boy 
was  from  the  engine.  The  Shook  boy  says 
he  was  9  feet  from  the  front  of  the  tender 
when  he  first  saw  blm;  later,  after  meas- 
urements, he  pats  It  at  59  feet ;  and  that  was 
Just  at  the  time  the  Burgman  boy  shouted. 
The  lack  of  harmony  in  the  fixing  of  the 
distance  and  the  immediate  happenings  there 
is  doubtless  due  to  the  different  positions 
from  which  the  witnesses  saw  the  tragedy. 

At  the  close  of  the  case,  the  court  sustain- 
ed a  motion  for  an  order  directing  a  verdict 
in  favor  of  defendants.  With  all  the  facts 
proven  which  the  evidence  tends  to  prove 
was  this  correct?  Could  the  court  rightfully 
say  the  evidence  was  legally  Insufficient  to 
go  to  the  Jury,  and  to  sustain  a  verdict  for 
plalntifl",  had  one  been  found  for  her!  The 
crucial  point  In  the  case  Is  whether  or  not 
the  train  crew  actually  saw  the  boy  in  Im- 
minent peril  in  time  to  avoid  striking  him. 
If  the  evidence  at  the  close  of  the  case  was 
In  such  condition  that  reasonable  men  might 
differ  as  to  the  conclusion  to  be  drawn  from 
the  facts,  drcnmstCfices,  and  conditions,  then 
the  action  of  the  court  was  error,  and  the 
case  should  have  been  submitted  to  the  Jury. 


A  brief  summary  of  the  testimony  given  by 
the  witnesses,  describing  the  jwsltlon  of  the 
child  and  ttie  actions  of  the  train  crew  at 
the  psychical  moment.  In  my  opinion,  will  dis- 
close a  conflict  80  substantial  as  to  require 
detemdnatioa  thereof  by  the  Jury. 

The  mother  of  the  boy,  although  some  625 
feet  from  him»  says  he  was  25  or  30  feet 
west  of  the  end  of  the  tender.  In  the  center 
of  the  track  on  whldi  the  switch  engine  was 
backing,  and  that  the  engineer  was  locking  at 
him.  Mrs.  Lee  states  that  she  was  s<dng  to 
work,  and  saw  the  boy  sitting  on  the  plat- 
form; the  engine  had  not  started,  but  the 
back  of  It  was  facing  west,  and  she  stopped 
and  looked  at  the  little  fellow;  and  wh«i 
the  whistle  Uew  the  child  picked  up  Iiis 
wood,  shoved  his  arm  through  the  rope,  and 
started  down  the  track,  "and  I  had  Just  got- 
ten— well,  there  was  one  more  road  to  cross, 
and  I  heard  some  screaming  on  the  Or^ou 
Short  Line  coming  In."  On  cnMS-ezamiita- 
tlon  she  said: 

"I  noticed  this  little  fellow  sitting  and  lodtia? 
at  the  engine,  and  as  the  whistle  blew  he  got 
Up  add  studk  his  arm  through  this  wood  and 
started  down.  The  engine  hadn't  moved  yet, 
because  I  crossed  badt  on  and  went  down. 
*  *  *  He  had  gotten  up  before  I  got  to  him 
and  started  down  the  track ;  he  had  crossed  the 
engine  and  went  on  down  the  trad.  He  didn't 
go  around  the  engine.  I  did  not  Me  him  cross 
the  track  the  switdi  mgioe  was  on.  The  Uut 
time  I  tow  Mm  he  wu  walfefcv  vma  m  (Ac 
Kttth  tide  of  the  Uvck  o»  wMci^  the  ewiteh  m- 
ffine  vxu," 

Balph  Shook  saw  him  In  front  of  the  en- 
gine Just  before  he  was  struck. 
On  the  trial  the  engineer  testllled: 

That  he  moved  down  with  the  engine  until  the 
tender  was  half  way  over  the  end  of  the  plat- 
form, and  then  waited  for  No.  1  to  pull  in ;  that 
that  afternoon,  five  or  ten  minutes  before  tfav 
accident  occurred,  he  saw  Fred  Lautwe  coming 
down  the  platform  with  an  armful  of  wood  and 
went  over  back  of  the  can  that  wera  over  od 
the  house  track;  passed  west  of  the  tosder 
of  the  switch  engine  and  disappeared  on  the 
north  side  of  the  cars;  next  saw  him  after 
decapitation  by  the  drive  wheel  No.  2  of  bis 
engine,  which  was  probably  30  feet  from  the 
footboard  of  the  engine,  which  first  struck  tht> 
boy.  After  the  arrival  of  the  passenger  train, 
the  switchman  ssid,  "  'There  is  the  whistle.' 
and  with  that  I  got  up,  and  came  around  the 
back  end  of  the  enffine,  and  got  up  onto  the 
engine,  and  I  looked  down  the  track  and  got 
my  signal,  aaked  the  fireman  how  ererythins 
was,"  got  his  ngniU,  started  the  beH,  and  blew 
the  whistle;  "the  fireman  said  'O.  K.,'  and  it 
was  the  same  on  my  side,  with  the  exception 
of  one  little  lad  about  5  or  6,  running  from  the 
track  that  the  train  was  pulHng  in  on  to  mine : 
tcheiker  he  would  get  caught  by  the  train  com- 
ing in  or  mine,  or  whether  he  would  miea  both 
of  VI,  I  didn't  know.  I  kept  an  eye  on  hira 
for  pretty  near  the  car  length  I  did  move. 
That  little  boy  was  west  of  the  platform,  and 
between  the  track  my  engine  was  on  and  the 
main  track.    That,  after  I  had  gwie  about  a 
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car  length,  he  ran  up  into  the  crowd  and  I 
shut  the  bell  ringer  off.  There  was  nothing  in 
■IghL" 

He  stated  that  the  track  he  was  on  curved 
to  the  left  as  he  looked  out  of  his  cab  win- 
dow facing  west,  and  that  one  could  see  fur- 
ther looking  across  the  short  arc  of  the  curve 
than  be  could  on  a  tangent  He  stated  that 
be  did  not  testify  at  the  coroner's  Inquest 
that  he  saw  this  hoy  back  of  the  tendw. 
"The  only  time  I  saw  this  boy  was  about  five 
mintttet  before  thig,  and  that  la  what  I  tes- 
tified to  at  the  coroner's  inquest." 

Switchman  Flnnegan  likewise  testified  to 
seeing  a  small  boy  with  wood;  that  he  saw 
Fred  Lautwe,  a  short  time  before  the  acci- 
dent, coming  down  the  platform  towards  the 
depot;  ttiat  he  passed  him — 

"and  went  westward;  I  didn't  know  whether 
be  went  south  or  north;  after  that  mj  atten- 
tion was  up  the  other  way,  the  passengers  get- 
ting on  the  Short  Line  that  we  were  going  to 
handle" ;  next  saw  the  boy  after  the  accident ; 
later  recognbsed  him  as  the  boy  with  the  wood ; 
"saw  nobody  on  the  track  westerly ;  nobody  on 
the  track  at  all;  there  was  a  child  running 
down  that  way,  running  back  and  forth,  a  small 
boy;  that  is,  down  on  the  tracks,  ihe  main  Hne 
and  the  boot  track.  I  could  not  say  where  the 
diild  went.  I  saw  him  pass  where  he  was 
out  of  danger  of  the  engine,  and  then  I  lo<Aed 
back  the  other  way  again." 

fRiere  was  nothing  to  obstruct  the  view. 
The  fireman  testified  that  he  did  not  see  the 
boy  at  any  tine  after  getting  up  In  Us  cab 
window,  bat  heard  the  Bnrgman  boy  boUo, 
just  before  tbe  collision ;  the  engine  was 
moving  at  tbe  rate  of  2  or  3  miles  an  boar ; 
"after  th^  turiloed  we  ran  15  feet"  Switch- 
man Hnrd  testified  that  be  looked  in  tbe  di- 
rection be  expected  tbe  o^ine  to  come  from. 
Walter  Bnrgman,  a  boy,  also  testified  to  see- 
ing tbe  ttoy  "stepping  frtHn  the  main  line  to 
tbe  line  npon  which  the  switch  engine  was^' 
Just  as  be  was  struck.  He  was  the  boy  that 
holloed ;  that  be  was  bit  in  the  bade.  Tbe 
Shook  boy  was  recalled,  and.  badng  bis  tes- 
timony on  measnrements  long  after  the  hap- 
pening <^  the  acddoit,  stated  ^t  Fred 
Lautwe  was  standing  3d  feet  from  the  tender 
of  the  engine  and  about  69  feet  from  the 
west  end  of  tbe  platform. 

The  direct  tesdmony  of  Mrs.  Mclntyre  and 
of  Mrs.  Lee  as  to  seeing  tbe  boy  on  the  track 
in  front  of  the  backing  raglne  is  not  disputed, 
exc^t  Infierentlally  by  the  engineer  and 
Switchman  Flnnegan.  Tbe  flr«nan  did  not 
soy  be  nerer  saw  the  boy,  but  that  he  did  not 
see  blm  after  he  got  np  into  the  cab  of  the 
engine.  Would  it  be  violent  to  Indulge  the 
presumption  that  be  saw  blm  before  he  got 
into  the  cab?  Would  it  not  be  a  Jnst  in- 
ference to  draw  from  the  mglneer's  testi- 
mony that  he  did  see  Fred  Lautwe  when  he 
went  around  his  engine  and  before  he  got 
Into  tbe  cab,  considering  the  condltittms  then 
existing  there?    CouM  the  court  say,  as 
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matter  of  law.  that  tbe  boy  was  not  seen  b.r 
tbe  Nigineer,  in  taae  of  the  direct  statements 
of  Mrs.  Mclntyre  and  Mrs.  Lee  that  they 
saw  tbe  boy  at  what  must  have  been  tbe 
precise  time  when  the  engineer  looked  up  the 
trade  Immediately  before  starting?  Was 
It  wltbln  the  province  of  tbe  court  below  to 
say,  as  matter  of  law.  that  neither  the  en- 
gineer nor  Switchman  Flnnegan  saw  Fred 
Lautwe  before  getting  on  tbe  engine  in  tbe 
manner  described  by  than?  Is  it  at  an 
material  how  wide  the  engine  ot^  tbe  tender 
was,  or  how  much  it  obstructed  the  view,  if 
they  botii  looked  up  the  track,  wbm  ^ey 
were  upon  tbe  ground  and  saw  tbe  boy  in 
a  perilous  situation,  Immediately  before 
starting  baift?  Tlie  boy  is  placM  by  Mrs. 
Mclntyre,^  by  Mrs.  Lee,  and  by  the  Shook  and 
Burgman'  bc^s,  direcOy  In  fnmt  of  the  en- 
gine; yet  the  engineer  says  be  did  not  see 
him  when,  if  be  bad  used  bis  eyes,  he  could 
not  have  failed  to  do  so.  Tbe  same  Is  trot 
ot  Switchman  Flnnegan.  No  other  boy  than 
Fred  Lautwe  was  seen  with  an  armful  at 
wood,  as  far  as  the  evidence  discloses,  and 
Mrs.  Lee  says  he  had  wood  in  bis  arms. 

Would  an  ordinarily  prudent  engineer  start 
an  engine  badcward.  with  tbe  view  obscured 
for  102  feet,  In  the  Immediate  vicinity  of  a 
passenger  depot  and  platform,  aiid  under  all 
the  conditi(m8  presented  here?  Boys  were 
all  arotmd  them  at  the  moment,  for  they  tes- 
tify that  they  were.  With  tbis  combination 
of  direct  and  drcumstantial  tntlnumy  con- 
cerning tbe  movements  of  tbe  boy,  could  any 
court  say  as  matter  of  law  that  Fred  Lautwe, 
whose  mangled  body  was  later  discovered  80 
feet  fnmi  where  tbe  engine  first  struck  him. 
was  not  on  the  track  in  f  rrait  of  the  backing 
switdh  engine,  when  the  engineer  walked 
around  bis  ens^e  and  looked  up  the  track 
westward?  Cpon  what  hypothesis  did  the 
court  rest  its  decision?  How  is  it  posrible 
that  the  engineer  and  switchman  did  not 
see  the  boy,  in  view  of  the  direct  testimony  of 
tbe  two  women,  and  tbe  actual  positive  iact 
that  be  was  caught  in  the  maw  of  tbe  bacMng 
engine  and  found  later  30  feet  from  tbe  foot- 
board of  tbe  engine  which  first  struck  blm— 
tbe  drivewheel  having  severed  bis  bead  from 
his  body?  This,  too,  in  broad  daylight,  tbe 
train  crew  fully  aware  of  the  presoice  of 
boys,  as  tbe  testimony  shows.  Will  categori- 
cal denials  make  that  a  matter  of  law  which 
would  otherwise  be  a  question  of  fact?  See 
Landsman  v.  Thompson,  9  Mont  182,  22  Pac. 
1148;  Mattock  V.  'Gottg^nour,  11  Mont  266. 
28  Pac.  SOI:  Blankman  v.  Vallejo,  15  Gal. 
639.  Can  uncuntroverted,  direct,  and  pod- 
tive  statements  be  outweli^ed  1^  a  barrage 
of  dentals,  and  Justify  the  action  of  the  court 
In  granting  a  peremptory  command  to  the 
jury  to  find  a  verdict  for  defendant?  The 
result  Is  an  argument  against  it 

The  Suprane  Court  of  Alabama,  in  Sfael- 
ton's  Case,  136  Ala.  191,  34  South.  19f. 
through  Chief  Justice  SfcClellan,  said: 
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"The  important  qnestion  ;et  remaios:  Did 
the  en^neer  or  fireman  actually  see  bim  [de- 
ceaaecl]  in  this  perilous  pooition?  Or,  rather, 
does  the  evidence  we  have  detailed  afford  the 
basis  for  an  inference  by  the  jury  that  one  or 
both  ot  them  did  in  fact  see  bim  in  such  posi- 
tion? Both  of  them  testified  that  they  did  not 
see  him  or  anybody  on  the  track  at  that  time 
and  place.  Bat  might  not  the  jury  find  to  the 
contrary  notwithstanding?  We  think  so.  The 
Jury  were  not  bound  to  believe  or  disbelieve  the 
testinKHiy  of  these  witnesses  in  its  entirety. 
They  could  believe  that  they  were  lookinc  ahead 
at  the  time,  and  that  they  could  have  seen  a 
man  on  the  trade  and  disbelieve  their  statements 
that  they  did  not  see  any  one  on  the  track.  And 
the  conclusion  on  the  evidential  tendencies  un- 
der consideration  would  be  drawn  thus:  Shel- 
tOD  was  in  a  position  of  manifest  peril  on  the 
track  in  front  of  the  engine.  He  was  in  view 
of  the  engtnemen.  They  were  looking  along 
the  track  where  he  was.  Therefore  they  must 
liave  seen  him,  and  this  though  they  testify  that 
they  did  not" 

If  the  humanitarian  doctrine,  or  the  last 
dear  chance  to  avert  Injury,  first  Invoked  by 
an  English  court  In  1842,  compensating  the 
owner  of  a  donkey  Btanding  in  the  middle  of 
the  road,  shackled  and  run  Into  and  In- 
jured In  broad  daylight  by  a  reckless  driver 
1b  ever  to  be  applied,  why  shouM  It  ixot  at> 
tach  with  ell  its  force  to  a  case  giving  rise  to 
the  taking  of  human  life  under  the  condl* 
tions  presented  here? 

That  the  age  of  the  boy,  the  capacity  for 
understanding  and  appreciation  of  the'posl- 
tlon  In  which  he  then  was,  and  all  the  sur- 
rounding conditions  are  to  be  considered  In  a 
case  like  this,  is  not  open  to  question. 

"Where  there  is  reason  to  apprehend  that  the 
track  may  not  be  clear,  as  in  the  case  of  trades 
running  through  cities  or  other  populous  dis- 
tricts, where  persons  are  in  the  habit  of  cross- 
ing or  walking  on  the  tracks,  the  persons  oper- 
ating the  trains  cannot  act  on  the  presumption 
that  the  track  is  dear,  and  so  fail  to  maintain 
a  proper  lookout  without  making  the  company 
responsible  for  the  consequences.  Especially  is 
this  true,  according  to  some  authorities,  where 
the  trespassers  are  children,  or  where  there  is 
such  a  custom  established  on  the  part  of  the 
public  of  going  upon  the  tracks  as  to  amount 
to  a  license.  In  such  cases  a  failure  to  see 
is  not  alone  sufficient,  but  there  must  be  a  fail- 
ure to  see  after  tbe  exercise  of  ordinary  care." 
23  Am.  &  Eng.  Ency.  of  Law,  754. 

See,  also,  8  l^mpson  on  Negligence 
(White's  Supplement)  {  172&.  and  cases  dted. 
In  section  1725  Mr.  Thompson  says: 

"And  for  the  purpose  of  this  rule  It  makes  no 
difference  that  the  railroad  company  has  posted 
signboards  warning  people  not  to  trespass  on 
the  right  of  way." 

In  populous  communities,  foot  passengers 
may,  from  long  habit  of  use  known  to  and 
suffered  by  the  company,  be  expected  at  all 
times  and  in  any  number  upon  the  right  of 
way.  The  company  should  no  more  shut  its 
eyes  to  such  a  probability  than  to  the  actual 


fact  of  preaence  wben  known.  In  Northern 
Alabama  Ry.  Co.  v.  Guttery.  18&  Ala.  614»  68 
South.  583,  it  Is  said: 

"The  engineer  testified  that,  according  to  or- 
ders, he  was  looking  ahead  on  this  occasitm 
along  the  track  for  a  train  that  usually  preced- 
ed bis  through  the  Jasper  railroad  yard.  Cer- 
tainly it  cannot  be  affirmed  as  a  matter  of  law 
that  in  observing  this  duty  his  parptne  in  look- 
ing ahead  confined  or  restricted  his  vision.  It 
this  engineer  was  looking  ahead,  and  saw  in- 
testate in  a  position  of  peril  ahead  of  his  moT- 
ing  engine,  and  so  far  removed  as  to  allow  op- 
portunity, skillfully  availed  of,  to  avert  injury 
to  bim,  it  was,  according  to  repeated  deUver- 
anccs  here,  a  qoestici  for  the  jury  to  determine 
whether  his  omiasiou  Co  act  as  duty  required 
was,  at  the  time,  characterized  by  those  ele- 
ments of  wrongful  purpose  or  wanton  indiffer- 
ence to  which  the  law  attributes  tbe  most  ag- 
gravated wrong— that  declared  on  in  the  fifth 
count  as  amended,  *  *  *  Here  there  wss 
evidence  upon  which  the  jury  could  predicate  a 
finding  that  the  lookout  was  along  the  track  at 
tbe  place  where  Guttery  was  killed— a  lookout 
I  not  qualified  by  the  then  performance  of  other 
duties  that  took  tbe  view  of  the  operative  away 
from  this  section  of  the  track."  Bush's  Case, 
122  Ala.  470,  26  South.  168;  Hyde's  Case, 
164  Ala.  162,  61  South.  368 ;  Central  of  Georgia 
Ry.  Case.  178  Ala.  651.  69  South.  607. 

See,  also,  North  Pennsylvania  Ry.  t.  Ha- 
honey,  67  Pa.  187;  Johnston  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  66  Kan.  264,  43  Pac  228  ;  Ala- 
bama Great  Southern  R.  Co.  v.  Guest.  136  Ala. 
348.  34  South.  968;  Lake  Shore  &  M.  S.  Ry. 
Co.  T.  Bodemer.  130  IlL  605,  29  N.  E.  692. 
32  Am.  St.  Rep.  218.  In  the  case  last  cited. 
Chief  Justice  Magruder,  of  the  Supreme 
Court  of  Illinois,  uses  this  language: 

'*If  tbe  boy  was  126  feet  from  tbe  engine 
wben  be  stepped  upon  the  track,  did  the  engi- 
neer see  him?  It  was  for  the  jury  to  answer 
this  question.  The  company  did  not  produce 
the  engineer  to  say  that  he  did  not  see  the  de- 
ceased, DOT  .did  it  introduce  any  evidence  upon 
that  subject  It  is  not  necessary  to  show  by 
affirmative  testimony  that  the  engineer's  look 
was  directed  towards  the  boy.  It  is  sufficient 
if  it  appear  from  all  tbe  drcumstances  that  he 
might  have  seen  him  by  the  exercise  of  rea- 
sonable diligence  and  ordinary  prudence.  Why 
did  he  not  see  himl  Tbe  track  was  straight 
and  clear  and  unobstructed  for  a  long  distance. 
Others  saw  tiim." 

In  Battishill  y.  HumpliTeys,  64  MIc&  on 
page  521  [38  N.  W.  686],  the  court  remarks: 

"What  others  saw  in  locking  along  tlw  track, 
these  employ^  could  have  Seen ;  and  that  they 
did  not  observe  the  diild  under  the  drcumstanc- 
es shows  them  guilty  of  reckless  negligence." 

Tbe  doctrine  has  been  recognized  by  this 
court  on  several  occasions.  Dabmer  v 
Northern  Pac.  Ry.  Co.,  48  Mont  on  page  103, 
1 130  Pac.  1069,  142  Pac.  209;  DtricMnoEf  v. 
Chlcag<^  etc..  Ry.  Cb..  61  Mont  682, 154  Pac 
924. 

A  child  is  responsible  for  the  degree  of 
care,  and  that  only,  which  could  reasonably 
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be  expected  of  him,  considering  bis  age, 
capacity,  and  experience.  The  weight  of 
authority  Is  to  the  effect  that  It  is  a  ques- 
tion for  the  Jury  to  determine  the  responsi- 
bility or  Irresponsibility  of  a  dblld.  Shear- 
man &  Redfield  on  NegUgoice  (etb  Ed.)  {  T3a. 
See.  also,  Huggett  t.  Erb.  182  Mich.  S24, 
148  N.  W.  SOS,  Ann.  Cas.  1916B,  3S2;  Elliott 
on  Railroads,  f  1253. 

"Upon  the  qaestioQ  whether  the  engineer,  aft- 
er discoTering  tiie  boy's  peril,  exercised  ordi- 
nary care  to  avoid  striking  liim,  ttie  evidence 
is  conflicting,  and  with  the  jory's  determination 
we  cannot  interfere.  Tlie  question  had  to  he 
determined  by  a  consideration  of  the  personnel 
of  the  witnesses,  their  apparent  Interest  in 
the  controversy,  their  qualifications  to  give  ex- 
pert or  opiDioB  evidence,  and  other  matters,  all 
properly  cogniiable  under  the  generic  term  'cred- 
ibility.'"  Melzner  v.  Northern  Pac.  Ry.  Co., 
46  Mont.  182,  127  Pac.  151. 

"The  responsibility  of  railroads  for  injuries 
to  persons  by  trains,  can  very  seldom,  if  ever, 
be  determined  on  pure  questions  of  law.  Neg- 
ligence depends  too  modi  on  the  circumstances 
of  the  transaction  complained  of,  to  be  capable 
of  any  absolute  definition  by  special  facts.  In 
order  to  create  liability,  something  must  have 
been  brought  about  which  would  not  probably 
have  happened  if  the  party  complained  of  had 
not  failed  to  use  the  care  and  precaution  which 
it  was  wrong  not  to  use  under  the  circumstanc- 
es. But  in  considering  this  all  the  circum- 
stances must  be  regarded.  They  cannot  be 
taken  up  one  by  one,  and  the  act  be  pronoanced 
right  or  wrong  in  view  of  any  oi  them  isdated 
from  tiie  rest**  Marcott  v.  Marqnette,  H.  & 
O.  B.  R.  Co.,  47  Mich.  1,  6.  10  N.  W.  53,  54. 

The  statement  of  the  engineer  that  Fred 
I^antwe  passed  west  of  the  tender  and  dis- 
appeared north  is  in  direct  conflict  with -the 
testimony  of  both  Mrs.  Mclntyre  and  Mrs. 
Lee.  and  this,,  in  the  rlefr  I  take  of  the  tes- 
timony, presented  a  clear  case  of  fast  for  de- 
termination by  the  jury. 


(!S  N.  H.  aM) 

FIRST  NAT.  BANK  OF  ROSWELL  v.  PAT- 
TON  et  aL    (No.  2266.) 

(Supreme  Court  of  New  Mexico.  May  9, 1919.) 

fBvUabui  &v  the  Court.) 

Attaohmvnt  «=>25,  47(4)  —  Grounds— NoN- 
BBSinSHCB— Btidenos. 
In  attachment  statutes,  such  as  our  sec- 
tion 4280.  Code  1916,  all  that  is  essential  is 
tiiat  the  debtor  is  a  nonresident  of  the  state 
where  tho  attachment  is  sued  out;  and  such 
statutes  do  not  require  that  he  should  be  a 
resident  elsewhere.  Evidence  reviewed,  and 
held  to  sustain  finding  that  the  appellants  were 
nonresidents  of  this  state  within  the  meaning 
of  the  statute. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; McCHur^  Jndg& 
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Suit  by  the  First  National  Bank  of  Ros- 
well  against  B.  D.  W.  Payton  and  another, 
with  attachment  on  ground  of  defendants* 
nonresldence.  Motion  to  dismiss  attachment 
denied,  and  judgment  for  plalntifr  with  levy 
and  sale,  and  defendants  appeal.  Affirmed. 

Reynolds  St  Nets,  of  Roswell,  for  appellants. 
Tomlinson  Fort,  of  Roswell,  for  appellee. 

ROBERTS,  J.  Appellee  filed  a  suit  in  the 
district  court  of  Ohaves  county  upon  a  note 
signed  by  the  appellants,  and  sued  out  aa 
attadliment  upon  the  ground  that  the  a[^l< 
lants  were  nonresidents  of  the  state  and  did 
not  reside  within  the  state  of  New  Mexico. 
The  sheriff,  having  failed  to  find  appellants 
within  the  state,  attached  a  certain  house  and 
lot  in  Roswell,  N.  M.,  as  the  property  of  ap- 
pellants. Mrs.  Payton,  one  of  the  appellants, 
having  subsequently  returned  to  the  state, 
was  personally  served,  and  later  both  ap- 
pellants ai^eared  In  said  cause  by  attomeor, 
and  filed  a  traverse  of  the  ground  of  attach- 
ment and  a  motion  to  dissolve  the  same, 
wherein  they  alleged  that  they  were  at  the 
time  said  attadiment  Issued  bona  fide  resi- 
dents of  New  Mexico.  Tbe  cause  was  tried 
by  the  conrt  upon  the  issues  raised  by  this 
answOT  or  motion,  and,  ftfter  hearing  the  er- 
Idence,  the  court  found  that  af^llants  were 
nonresidents, 'and  sustained  the  attadiment 
and  denied  the  moUon  to  dismiss.  Judgment 
was  rendered  for  appellee  for  the  amount  of 
the  debt  <dalraed,  and  the  property  levied  on 
was  ordered  sold  to  satisfy  tbe  same.  To  re- 
view such  Judgment  this  appeal  is  prose- 
cuted. 

The  dn^e  question  submitted  by  appel- 
lants upon  which  they  for  a  reversal  of 
the  Judgment  is  whether  the  court  erred,  un- 
der the  evidence  submitted,  in  fln^t^  that 
the  Bi^>eUants  wero  nonresidents  of  New 
Mexico  at  the  time  the  writ  of  attachment 
Issued.  The  evidence  in  the  case  ^ows  that 
the  appellants,  B.  W.  D.  Payton  and  Anna  Lw 
Payton,  were  husband  and  wife;  that  prior 
to  June,  1916,  they  had  llred  at  Roswell  in 
a  house  owned  by  Mrs.  Payton,  but  a  differ- 
ent house  from  the  one  levied  on  by  the  at- 
tadiment  They  had  resided  in  Roswell  con- 
tinuously toT  about  17  years.  The  attach- 
ment was  filed  August  25,  1917.  In  July, 
1916^  B.  W.  D.  Payton  vrent  to  Dallas,  Tex., 
and  entered  the  employ  of  his  brother;  re- 
mained in  Dallas  5  months,  and  went  from 
there  to  Ft.  Worth,  Tex.,  and  later  back  to 
Dallas,  during  all  of  which  time  he  was  em- 
ployed by  his  brother.  Early  In  July,  1917, 
Puyton  went  to  El  Paso,  Tex.,  and  entered 
the  employ  of  the  Scott  Drug  Company,  and 
was  in  tbe  employ  of  this  coupaoy  at  the 
time  the  attachment  was  sued  out  Since 
leaving  Roswell,  Payton  had  never  returned 
even  for  a  visit  and  had  not  been  within  the 
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state  of  New  Mexico  ^nce  July,  1916.  Mra 
PaytOQ  testified  that  at  the  time  her  husband 
left  Roswell  he  did  bo  because  he  could  not 
get  employment  there,  and  that  he  would  re- 
turn to  Roswell  at  any  time  when  he  could 
find  employment.  For  more  than  a  year 
after  Mr.  Payton  went  to  Texas  his  wife  and 
dilldren  remained  In  Roswelt,  occupying  the 
house  owned  by  Mrs,  Payton,  but  not  the 
bouse  levied  ou.  Some  time  In  the  latter 
part  of  July  or  the  first  of  August  Mrs.  Pay- 
ton  sold  the  house  which  she  had  been  oc- 
cupying; had  alt  of  her  furniture  crated  and 
packed  for  shipment,  some  of  It  being  mark- 
ed with  tags,  addressed  to  En  Paso,  and  stor- 
ed her  furniture  in  the  bam  of  her  brother. 
She  dented  that  she  had  directed  the  ship* 
ping  tags  put  CD  the  crates.  The  house 
which  was  attached  was  at  that  time  rented 
to  X>r.  Bose  by  tlie  month,  and  bad  been  oc- 
cupied by  blm  (or  more  than  a  year.  When 
Mrs.  Payton  arrired  at  El  Paso,  her  husband 
was  occapybig  a  room  rented  by  the  week, 
bnt  after  hex  arriral  she  rented  a  famished 
apartment  by  the  montb,  and  Mr.  Payton 
occupied  the  same  with  her.  She  placed  tbe 
diildrai  in  school  In  £1  Paw.  Shortly  after 
btfng  notified  of  tbe  levy  of  the  attadiment 
■be  returned  to  BoeweU,  went  to  her  bouse 
occupied  by  Dr.  Rose,  and  told  him  that  it 
was  neoessaty  for  her  to  establish  a  resi- 
doice  there  because  of  this  littadiment  suit, 
and  insisted  tliat  she  be  allowed  to  o<!cupy 
a  room  and  pat  some  of  her  furniture  there- 
in. She  spent  tbe  night  in  tbe  house  and 
ate  her  meals  out  Her  children  did  not  stay 
with  ber  in  the  room  because  there  was  scar- 
let fever  In  tbe  bouse.  Mrs.  Payton  testified 
that  she  did  not  go  to  Ba  Paso  with  the  in- 
tenUon  of  ronalnlng  for  more  than  two  or 
three  months. 

Upon  this  evidence  tbe  court  found  that 
both  Mr.  and  Mrs.  Payton  were  nonresidents. 
We  Uiink  tbe  evidence  Justified  tbe  court  in 
finding  that  nether  of  appdlants  were  resi- 
deats  of  the  state  at  the  time  the  atta^ment 
was  sued  out  The  facts  and  ctrumstances 
in  evidence  Justified  tbe  condualfHi  that  ap- 
pellaute  were  not  residents  of  tbe  state  with- 
in the  attachment  statute.  In  2  R.  0.  L.  p. 
818.  it  is  said: 

"The  promineDt  Idea  is  that  the  debtor  must 
be  a  nonresident  of  the  state  wh(>re  the  at- 
tachment is  Bued  oat,  not  that  be  must  be  a 
resident  elsewhere.  The  easential  chnrge  is 
that  he  is  not  residlns  or  living  in  that  state; 
that  is,  he  has  no  abode  or  home  within  it 
where  process  may  be  served  so  as  effectually 
to  reach  him.  In  other  words,  hia  property  ia 
attachable  if  hia  residence  is  not  auch  aa  to  sub- 
ject him  personally  to  the  jurisdiction  of  the 
court  and  place  him'  upon  an  equality  with  oth- 
er residents  in  this  respect" 

In  attachment  statutes,  such  as  our  section 
4209,  Code  1015,  aU  that  is  essential  is  that 


the  debtor  18  a  nonreddent  of  the  state 
where  the  attachraent  la  sued  out,  and  such 
statutes  do  not  require  that  he  should  be  a 
resident  elsewhere.  The  appellants  were  not 
residing  or  living  in  tbe  state.  They  had  no 
home  within  the  state  where  process  could 
be  served  upon  either  of  them.  In  a  case 
note  to  tbe  case  of  Raymond  v.  Leishmen, 
U  R.  A.  1015A,  p.  400,  there  will  be  found 
many  cases  upon  the  subject  of  what  Is  non- 
residence  for  the  purpose  of  attachment  As 
all  the  cases  are  collected  In  the  note  to  this 
case,  further  citation  of  auth<»ity  would  be 
surplusage. 

For  the  reasons  stated,  the  Jndgmait  will 
be  affirmed ;  and  it  Is  so  ordered. 

PARKER,  a  J.,  and  RAYNOLDS,  X,  QOn- 
cnr. 


(42  Hev.  «!) 
STATE  V.  SELLA.    (No.  23S1.) 

(Supreme  Court  of  Nevada.   May  23,  1919.) 

1.  .TuBT  ^5>fl6(4)  —  DsAWino  or  Paitbi,  iw 

COUBTBOOH. 
The  drawing  of  the  panel  of  jurors  in  the 
courtroom,  instead  of  the  office  of  the  county 
cleric,  as  provided  for  by  Rev.  Laws  1912,  f 
4030,  was  not  error;  such  statute  being  merely 
directory. 

2.  Cbihiival  Law  «=>1144(1(^  —  AxvEU  — 

PBESDKPTIOItB— ABGUHBICT. 
Where  record  does  not  parport  to  contain  all 
the  evidence  given  st  tbe  trial,  appellate  court 
will  not  presume  that  the  district  attorney  dis- 
cussed  mattns  not  covered  by  tbe  evidence. 

Appeal  fnnn  District  Oourt^  Humboldt 

County ;  Edward  A.  Ducker,  Judge. 

Adolfo  Sella  was  convicted  of  murder  In 
the  second  decree,  and  from  Judgment  of 
conviction  and  from  order  denying  new  trial, 
he  appeals.  Affirmed. 

See,  also.  41  Nev.  113.  168  Pac  278. 

J.  M:  Fram^  of  Reno,  fbr  appellant. 

L.  B.  Fowler,  Atty.  Gen^  Robert  Ricbards, 
Deputy  Atty.  Gen.,  and  Tbos.  E.  Powell,  IHst 
Atty.,  of  Wlnnemncca.  for  tbe  State. 

COLEMAN,  a  J.  Appellant  was  convict- 
ed of  the  crime  of  murdw  In  tlie  second  de- 
gree. From  the  Judgment  snd  from  an  order 
denying  a  motion  for  a  new  trial,  he  appeals. 

t1 1  Only  two  grounds  are  urged  as  a  basis 
for  the  reversal  of  the  Judgment  and  order. 
The  first  alleged  error  pertains  to  the  manner 
in  which  the  panel  from  which  the  trial 
jury  was  selected  was  drawn.  Section  4930, 
Revised  Laws  1012,  provides  that  the  regu- 
lar panel  of  trial  Jurors  shall  be  drawn  In 
the  office  of  the  coun^  cleric.  Tbe  record 
shows  that  when  the  case  was  called  for 
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trial  tbe  attorney  for  the  defendant  oraUy  and  duties  of  jury  commiarioDera  and  corre- 


interposed  a  cballenge  to  the  panel  of  Ju- 
rors, upon  the  ground  that  said  panel  bad  not 
been  drawn  In  tbe  clerk's  office,  but  In  the 
courtroom,  of  which  the  clerk's  offlce  is  not 
a  part.  The  challenge  was  denied  by  tbe 
conrt  We  are  of  the  opinion  that  the  pro- 
vision of  tbe  statute  relative  to  the  drawing 
of  tbe  panel  in  tbe  clerk's  office  is  merely 
directory.  State  v.  Barlow.  70  Ohio  St.  363. 
71  N.  E.  726:  SUte  r.  Jackson,  167  Mo.  291. 
66  S.  W.  938;  SUte  v.  Barnes,  M  Wash. 
493,  103  Pac.  792.  23  L.  R.  A.  (N.  S.)  932; 
State  V.  WashlDgton*  82  S.  a  841,  «4  S.  E. 
386. 

The  idea  that  the  statute  is  merely  direc- 


sponding  oflkers  to  whom  is  intrusted  the  sdec- 
tion  or  drawing  of  suitable  peroons  as  jurors, 
and  whidi  presCTtbe  tbe  time  and  manner  of  ex- 
erdring  sndi  powers  and,  performing  such  du- 
ties, are  mandatory,  and  that  strict  adherence 
to  the  statutory  requirements  is  essential  tu 
support  the  regularity  and  validity  of  tbe  pro- 
ceedings. But  notwithstanding  these  deciBions 
tbe  great  weight  of  authority  is  to  the  effect 
that  the  mere  fact  that  officers  intrusted  witb 
the  sevend  duties  prescribed  failed  to  conform 
precisely  to  such  requirements  will  not  Innli- 
date  their  action,  unless  it  appears,  or  may  be 
reasonably  inferred  from  tbe  circumstances,  that 
the  complaining  party  has  been  prejudiced,  or 
that  injur;  has  been  sustained  by  reason  of  neg- 
lect or  omissions  charged.     In  brief,  courts 


tcny  in  providing  that  tbe  drawing  of  tbe :  will  not  sustain  a  palpable  disregard  of  essen- 


Jory  panel  shall  be  held  in  the  clerk's  office 
is  reinforced  by  tbe  fact  that  It  Is  nowhere 
required  that  notice  of  tbe  time  and  place  of 
the  drawing  shall  be  given.  So  tar  as  tbe 
statute  provides,  the  drawing  may  take  place 
immediately  after  the  entry  of  the  order  di- 
recting that  It  be  made.  In  the  case  at  bar 
it  is  not  even  Intimated  that  tbe  defendant 
was  In  the  least  prejudiced  by  tbe  fact  that 
tbe  drawing  of  the  panel  took  place  in  the 
courtroom.  In  these  circumstances,  for  us 
to  hold  that  snch  error  was  committed  as 
would  justify  a  reversal  of  the  judgment 
would  Justly  subject  us  to  contempt  and  rid- 
icule. The  Supreme  Court  of  Washington, 
in  considering  alleged  irregularities  in  the 
■election  of  the  panel  of  Jurors,  said: 

'*WbUe  they  should  be  observed  as  closely  as 
practicable,  so  that  a  competent,  impartial  and 
honest  Jui7  may  be  secured,  it  does  not  follow 
that  an  inadvertent  failure  to  comply  with 
every  directory  provision  will  vitiate  a  panel, 
unless  it  is  made  manifeBt  that  some  omis- 
sion prejudicial  to  the  app<>I1aot  has  occur- 
red. The  manner  in  which  the  jury  panH  shall 
be  drawn  is  regtilated  in'  tbe  different  jurisdic- 
tions by  statutory  provisions,  which  are  in 
most  reflects  merely  directory,  but  which  as 
to  their  mnterial  provisions,  d^toied  for  secur- 
ing a  fair  and  impartial  jury,  must  be  substan- 
tially complied  vrith.  •  •  •  The  most  im- 
portant requirement  is  that  the  panel  shall  be 
drawn  and  not  arbitrarily  srlected,  and  any  act 
of  this  character  on  the  part  of  the  clerk  or 
other  officers  is  ground  for  cbsUenge  to  the  ar- 
ray.' 24  Ore.  218.  219,  and  cases  cited.  'In 
some  of  the  states  there  are  dedsions  to  tbe  ef- 
fect tliat  statutes  wUdi  prescribe  tiie  powers 


tial  statutory  proviaions,  nor- overlook  material 
departures  therefrom;  but,  if  there  is  a  sub- 
stantial compliance  with  tiie  statutes,  mere  ir- 
regularities in  the  procedure,  or  mere  informali- 
ties on  the  part  of  the  officers  charged  with  tbe 
selection  and  drawing,  will  be  deemed  unim* 
portant.'  12  Enc.  Pi.  &  Pr.  276-278."  State 
V.  Barnes,  supra. 

[2]  The  second  alleged  error  relied  upou 
by  appellant  is  that  the  district  attorney  in 
his  opening  address  commented  upon  the  fact 
that  appellant  had  been  convicted  of  tbe  of- 
fense charged  upon  a  previous  trial.  There 
does  not  purport  to  be  In  the  reoord  a  bill 
of  exceptions  which  contains  all  of  the  evi- 
dence given  at  the  trial,  and  the  brief  of  the 
district  attorney  quotes  statements  which  it 
Is  claimed  were  made  by  tbe  defendant  upon 
direct  examination,  showing  that  he  had  been 
convicted  upon  a  previous  trial  ot  the  case. 
There  is  no  denial  of  this  statement  of  tbe 
district  attorney;  and  while  we  cannot  con- 
sider the  briefs  In  ascertalnii^  what  the 
testimony  on  the  point  was,  the  failure  to 
deny  this  statement  Is  significant.  The  rec- 
ord not  purporting  to  contain  all  of  tbe  evi- 
dence given  at  tbe  trial,  tbls  court  will  not 
presume  that  the  district  attorney  discussed 
matters  not  covered  by  the  evidence. 

No  error  appearing.  It  is  ordered  that  the 
Judgment  and  order  appealed  from  be  af- 
firmed. 

SANDERS,  J.,  concurs. 
DUOKER,  J.,  not  participating,  having 
presided  at  the  trial. 
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(«  Colo.  226) 

GOMHEBCIAL  BANK  A  TRUST  CO.  t. 
BEACH.    (No.  S347.) 

(Sapreme  Court  of  Colorado.    Ma?  6,  1919.) 

1.  Bakes  and  Banking  «=>315(1)— Powebs 
OF  Tbust  CoiiFAN;  —  Pdbchasino  Stock 
AS  Agent. 

Bank  Act,  prohibitiDB  banks  from  purchas- 
ing stock  of  oUier  corporatioDS,  does  not  ren- 
der ultra  vires  the  pardiaset  for  a  custcnDer,  of 
■took  in  another  corporation,  by  a  bank  and 
tmtt  company;  it  being  anthoriced  by  its  ar- 
ticles of  incorporation  as  a  trust  company  to 
cany  out  such  «  transactioii. 

2.  Banks  and  Banking  «=»315(2)  —  Tbust 
CouPANT— Fbaud  or  Cashieb. 

Where  plaintiff  bank  and  trust  company, 
through  its  cashier,  purchased  corporate  stock 
for  defendant  for  $1,600,  taking  hia  note  for 
13,000,  bfllanoe  to  be  placed  to  defendant's  cred- 
k,  and  the  cashier  fraudulently  represented  to 
defendant  that  the  stock  coat  $3,000,  and  the 
bank  rationed  the  benefit  of  the  fraud*  it  was 
liable  therefor. 

3.  Etidbnok  «s»314(1)— Heabbat. 

In  an  action  by  a  bank  and  trust  company 
against  the  payee  of  a  promissory  note,  defend- 
ed on  the  ground  of  partial  failure  of  consider- 
ation and  fraud  of  plaintiff's  cashier,  hearsay 
testimony,  introduced  for  and  limited  to  show 
vbat  information  the  defendant  had  received 
which  moved  him  to  act  in  the  transaction, 
heid  admissible. 

Error  to  District  Court,  Larimer  County ; 
Robert  G.  Strong,  Judge. 

Action  'by  the  Ommerclal  Bank  &  Trust 
Company  against  Tom  Beach.  Judgment  for 
plaintiff  in  a  less  sum  than  prayed  for,  and 
plaintiff  brings  error.    Judgment  affirmed. 

T.  J.  Leftwtch  and  L.  R.  Temple,  both  of 
B*t  Collins,  for  plalntiflf  In  error. 

Stow,  Stover  &  Seaman,  of  Ft  Collins,  for 
defendant  in  error. 

BAILEY.  J.  Plaintiff  In  error,  plaintiff 
below.  The  Commercial  Bank  &  Trust  Com- 
pany, brought  suit  to  recover  upon  a 
promissory  note  for  $3,000.00,  signed  by 
defendant  in  error,  defendant  below,  Tom 
Beacli.  The  note  sued  upon  was  the  last  of  a 
series  of  renewal  notes,  each  of  which  were 
for  the  same  amount,  and  apparently  covered 
the  same  trunsactlon.  Defendant  interposed 
a  plea  of  partial  failure  of  consideration. 
Trial  was  to  a  jury  with  a  verdict  for 
$1,347.03,  with  judgment  for  plaintiff,  who 
being  dissatisSed  with  the  amount  of  the 
award,  brings  the  record  here  for  review. 

The  essential  facts  relative  to  the  transac- 
tion are  as  follows:  Beach  was  desirous  of 
obtaining  certain  shares  of  stock  in  a  corpo- 
ration known  as  The  Kansas  City  Feed  Com- 
pany, Limited,  and  requested  Nelson,  cash- 
ier of  The  Commercial  Bank  &  Trust  Com- , 


pany,  to  secure,  through  his  bank,  such  stock 
for  him.  Ndson  undertook  the  emplov- 
ment,  but  whether  as  an  Individual  or  on  be- 
half of  the  bank  is  In  dispute.  Beach  testi- 
fied that  he  directed  the  bank,  through  Nel- 
son, to  buy  the  stock  at  the  lowest  price: 
that  later  Nelson  notified  him  it  could  not  be 
purchased  for  less  than  $3,000.00;  that  he 
then  signed  a  note  for  $8,000.00,  payable  to 
the  bank,  and  delivered  it  to  Nelson  witb  the 
understanding  that  oaly  so  much  of  the  pro- 
ceeds thereof  as  was  necessary  to  secure  the 
stock  would  be  used,  the  surplus  of  socb  pro- 
ceeds. If  any,  to  be  credited  to  his  account. 
From  other  testimony  it  conclusively  appears 
that  Nelson  bought  the  atoA  for  $1,000.00, 
and  that  the  balance  of  the  proceeds  from  the 
note  was  passed  to  the  pemmal  credit  of 
Nelson  at  the  bank.  Beach  furOier  testified 
that  he  made  repeated  attempts  to  obtain  a 
statement  cov«rbig  the  transaction,  but  could 
get  no  details.  He  daims  that  later  he  dis- 
covered that  the  stock  had  been  in  fact 
bought  by  the  bank,  through  Nelson  as  its 
cashier,  for  the  sum  stated  above. 

til  It  Is  not  controverted  that  the  transac- 
tion was  carried  out  by  Nelson  practically  as 
above  outlined.  It  Is  urged,  however,  that 
the  fraud,  if  any.  was  the  individual  fraud  of 
Nelson:  that  the  bank  neither  authorized 
nor  ratified  It,  and  that  the  profits  therefrom, 
whatever  they  may  have  been,  were  taken  by 
Nelson.  It  is  further  contended  that  the 
bank  was  without  authority  to  act  in  the 
purchase  of  the  stock ;  that  It  did  not  In  fact 
make  the  purchase)  and  had  It  done  so  that 
the  transaction  would  have  been  lUegaL  In 
an  attempt  to  establish  the  fact  that  the  bank 
had  the  power  to  act  In  the  matter,  defendant 
introduced  over  objection  a  paragraph  of  the 
articles  of  incorporation  of  the  bank,  provid- 
ing that  it  might  darry  on  an  agency  and 
trust  business.  The  admission  of  this  evi- 
dence Is  assigned  as  error,  for  the  reason 
that  the  Bank  Act  (Laws  1011,  p.  172)  pro- 
hibits banks  from  purchasing  stocks  of  other 
con>orations. 

Tills  argument  Is  to  all  Intents  and  pur- 
poses a  plea  of  ultra  vires.  It  can  have  no 
weight,  however,  when  It  Is  noted  that  the 
bank  was  also  a  trust  company  with  full 
power  and  authority  to  undertake  and  carry 
out  precisely  such  a  transaction  as  the  one 
under  consideration.  In  answer  to  this  it  is 
urged  that  the  mere  fact  that  Nelson  was 
the  cashier  of  the  bank  raises  no  presump- 
tion that  he  was  also  Its  trust  officer. 

[2]  There  is  competent  evidence  in  the  case 
that  Nelson  acted  for  the  bank  in  some  capac- 
ity. The  relation  of  maker  and  payee  of  a 
promissory  note  arose  between  the  parties  as 
a  result  of  the  acts  of  the  cashier.  His  acts 
were  strictly  within  his  authority,  and  the 
bank  had  certain  benefits  from  the  transact 
tion  and  seeks  to  retain  them.    The  agree- 
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ment,  accoiding  to  the  testimony  of  Beach, 
^vas  that  the  bank  should  purchase  the  stock, 
and  that  acting  through  its  cashier  It  did 
purchase  it.  The  bank  provided  the  funds  for 
that  purpose,  upon  a  note  given  by  Beach  to 
It,  and  by  Ita  cashier  disbursed  the  funds  im- 
prtqperly  and  wrongfully.  It  now,  retains 
benefits  from  the  transaction,  has  collected 
and  seeks  to  retain  all  the  interest  paid  by 
Beach  befOTe  be  discovered  the  fraud,  and 
ai^arently  sanctions  and  approves  the  acts  of 
Its  cashier.  Under  each  circumstances  to 
bold  that  the  bank  was  not  a  party  to  the 
transaction  and  not  liable  for  the  damage 
done  the  defendant  would  be  a  travesty  upon 
Justice.  The  bank,  throu^  its  cashier,  was 
the  prime  mover  tn  the  matter.  The  corre- 
spondence shows  that  Nelson  carried  on  the 
n^tiations  as  the  cashier  of  the  bank  in  the 
purchase  of  the  stock,  and  not  individually. 
The  testimony  upon  this  question.  If  accepted 
by  the  Jury  as  trite,  which  seems  to  have  been 
the  &ct,  was  sufficient  to  wairant  and  up- 
hold the  verdict.  Upon  the  whole  record  it 
seems  plain  that  the  bank  ahoold  not  now  be 
allowed  to  repudiate  the  transaction  on  the 
KTound  of  lack  of  power  in  its^,  or  insuffl* 
cient  authority  in  the  cashier.  As  was  said 
in  First  National  Bank  v.  Wlcb,  ez  Colo.  U», 
at  page  122, 160  Pac  1036,  at  page  1037: 

"The  cashier  of  a  bank  has  greater  ioherent 
powers  than  any  other  ofiScer  of  the  corpora- 
tion, and  is  generally  the  active  financial  agent 
and  manager  of  the  Iwnk.  He  fs  endowed  with 
full  power  to  transact  all  usual  and  ^eral 
business  of  the  bank,  and  it  would  be  manifestly 
unjust  to  permit  a  bank  to  take  advantage  of 
the  fraud  of  one  whom  it  holds  out  to  the  pub- 
lic as  Its  trusted  and  responsible  agent  and 
whom  the  law  regards  as  the  chief  agent  and 
spokesman  of  the  corporation.  Common  hon- 
esty precludes  sanction  of  such  cooduct" 

Moreover,  the  bank  put  it  in  the  power  of 
the  cashier  to  carry  out  this  deal,  and  if  he 
committed  a  wrong  and  damaged  the  defend- 
ant by  improper  methods,  purporting  to  act 
in  his  official  capacity,  the  bank  should  bear 
the  loss,  rather  than  an  tnnoceut  outsider, 
who  undoubtedly  had  faith  tn  Nelson  because 
of  his  relations  to  the  bank.  That  institu- 
tion has  its  remedy  against  Nelson  and 
should  look  to  him  for  the  damage.  If  any, 
which  it  has  sustained  on  account  of  his 
wrongful  acts,  made  possible  through  Its  own 
conduct 

[3]  The  assignments  of  error  relative  to  the 
Instructions  given  and  refused  appear  to  be 
highly  technical  and  hypercritical,  and  lack 
substantial  merit  We  think  the  record 
shows  that  the  law  governing  the  case  was 
fully,  clearly  and  concisely  given  to  the  jury. 
Neither  are  the  errors  assigned  based  upon 
the  admission  of  alleged  hearsay  aud  other 
improper  testimony  well  taken,  as  the  testi- 
mony of  this  character  was  admitted  for  the 


sole  purpose  of  showing  what  Information  had 
been  received  by  Beadk  which  moved  him  to 
act,  and  the  Jury  was  so  advised,  and  not  for 
the  purpose  of  establishing  the  truth  of  such 
information.  For  this  purpose,  and  thus  lim- 
ited as  it  was,  its  admission  was  not  error. 

The  questions  Involved  are  almost  wholly 
ones  of  fact  The  testimony  having  been  sub- 
mitted to  the  Jury,  under  proper  instructions 
as  to  the  law,  for  its  findings  of  fact  and  it 
having  found  the  facts,  in  all  particulars,  in 
favor  of  the  defendant  the  judgment  upon 
the  verdict  shoold  not  be  disturbed. 

Judgment  afSnned. 


GARBIQUBS,  a 
concur. 


J.,  and  ALLBSS,  3^ 


OM  Kan.  732) 

SMITH  T.  HUTCHINSON  BOX  BOARD  & 
PAPER  CO.    (No.  21941.) 

(Supreme  Court  of  Kansas.    May  10^  1819.J 

(8vUab«*  by  tk»  Otmrt.) 

1.  ConTBAOTs  «s»176(2}  —  Jusy  QmBsnoNS— 
CoNffrsoCTioif. 

The  two  Gontraeta  involved  are  JksM  to  be 
free  txtm  amUgnity,  and  it  was  enor  to  sub- 
mit their  construction  to  the  jury. 

2.  COBPOBATIONS  9=9433(2)— RATIFICATION  OF 

CoNTBACTs— Question  fob  Jubt, 
No  error  was  committed  In  sobniitting  to 
the  Jury  tlie  question  of  ratiflcatioB  of  tJie  con- 
tracts sued  on- 

3.  EviuETfos  «=9l5S(26)  —  Secondabt  Evi- 
dence—WsnrEN  Reoboanization  Aobee- 

HKNT. 

It  was  not  error  to  reject  oral  testimony 
of  written  reorganization  agreements  between 
the  defendant  company  and  its  predecessor. 

4.  Appeal  and  Ebbob  ^=9302(3)  —  Cobpoba- 
TioNS  <S=>580— Action  Against  Reoboan- 

IZED  CJOBPOBATION — CONTBACT—E  VIDE  NOB. 

Certain  testimony  of  a  director  touching 
the  transactions  between  the  two  companies 
was  improperly  excluded ;  but  not  having  been 
produced  In  support  of  the  motion  for  a  new 
trial,  it  cannot  be  availed  of. 

5.  COBPOBATIONS  «='579(1)— REOBOANIZATION 
— CONTBACTS  OP  PbEDECESSOB — LlABILITT. 

The  mere  reorganization  and  corporate  suc- 
cession did  not  of  themselves,  render  the  de* 
fendant  liable  on'  the  contracts  of  its  prede- 
cessor, BU(^  liability  depending  upon  the  terms 
of  the  reorganisation  or  upon  ratificatim,  or 
both. 

Appeal  from  District  Ckrart,  Reno  County. 

Action  by  Isadore  Smith  against  the 
Hutchinson  Box  Board  &  Paper  Company. 
Judgment  for  defendant  motion  for  new 
trial  denied,  and  plaintiff  appeals.  Reversed 
and  remanded. 
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Walter  T.  Jones,  Carr  W.  Taylor,  and  F. 
DumoDt  Smllh,  all  of  Hutchtatsoo,  for  ap- 
pellant. 

C.  M.  Williams  and  D.  G.  Martindell,  both 
of  Hutcblnson,  for  appellee. 

WEST.  J.  The  plaintiff,  on  the  23d  day  of 
April,  1913.  entered  Into  a  written  contract 
with  tbe  Western  Straw  Products  Company, 
by  wblch  be  was  made  Its  purchasing  agent 
for  the  purpose  of  purchasing  waste  paper 
and  other  materials  fit  for  use  in  Its  plant, 
for  which  he  was  to  be  paid  at  the  plant  $8 
a  ton.   The  contract  contained  this  clause: 

"This  agreement  may  be  terminated  by  either 
party  to  It.  by  giving  00  days'  notice*  in  writ* 
Ing^  of  their  desire  to  do  so.** 

Two  days  later  another  ctmtract  was  made, 
witnessing  that  the  company  appointed  the 
plaintiff  Its  "sole  agent  for  the  purchase  and 
'delivery  of  old  papers,  paper  boxes,  etc., 
*  *  *  for  the  dty  of  Hatcbinaon.  Kansas, 
for  a  period  of  fire  years."  The  price  was  to 
be  $S  a  ton  delivered,  and  the  contract  con* 
talned  the  following : 

"This  contract  is  supplemental  to  one  certain 
ooDtraet  made  by  the  parties  hereto,  it  being 
the  (»ly  contract  now  existing  between  them, 
otherwise  than  this  contract,  and  being  made  on 
the  28d  day  of  April,  1&18." 

In  the  first  cause  of  action  the  plaintiff 
sought  to  recover  $426.22  for  merchandise 
delivered,  but  this  Item  was  eliminated  by 
the  fbrmer  decision  in  this  case,  101  Kan. 
274. 166  Pac.  484. 

The  second  cause  of  action  was  for  dam- 
ages occasioned  by  the  defendant's  terminat- 
ing the  first  contract  under  the  QO-day  clause, 
and  It  is  conceded  that,  at  most,  recovery 
could  be  had  only  for  the  time  between  its 
execution  and  termination. 

The  third  was  for  damages  for  breach  of 
the  second  contract,  and  for  loss  of  profits 
v/hlcb  it  la  alleged  the  plaintiff  wonid  have 
made  during  the  remainder  of  the  five-year 
period. 

Hie  court  Instructed  that  the  two  contracts 
were  to  be  construed  as  one,  that  they  were 
ambiguous,  and  that  It  was  for  the  Jury  to 
say  whether  the  60-day  termination  clause 
applied  to  both,  or  only  to  the  former. 

It  was  sought  to  be  shown  by  the  oral  tes- 
tlmmy  of  me  of  its  offlcei^  that  the  defend- 
ant took  over  the  former  corporation  and 
stepped  Into  its  shoes,  but  objections  to  such 
showing  were  sustained,  partly  because  the 
ammgemoits  between  the  two  concerns  were 
said  to  have  been  In  writing,  and  partly  be- 
cause die  court  decided  that  by  the  fbrmer 
decision  the  question  was  not  in  the  case. 
The  Jury  were  also  instructed  that  the  plain* 
tiff  was  not  bound  by  the  contracts  unless  it 
ratified  them,  and  that  such  ratification  was 
a  question  to  be  determined  by  them.  The 


d^endant  recovered,  and  the  plaintiff  ap- 
I>eals. 

Complaint  is  made  of  these  Instructions,  of 
excluding  certain  evidence,  and  of  the  d^ia] 
of  the  motion  for  a  new  trial. 

[1]  The  two  contracts  taken  together  are 
free  from  ambiguity,  the  one  which  covered 
practically  the  entire  state,  except  Topeka 
and  vicinity,  being  terminable  on  60  days' 
notice,  the  other,  relating  to  ButchinsMi  on- 
ly, being  expressly  made  for  the  term  of  five 
years.  It  was  error,  therefore,  to  submit 
their  cmistructlai  to  the  Jury,  and  It  was 
doubtless  prejudicial  to  the  plaintiff,  tor  the 
Jury  seem  to  have  takoi  the  view  tltat  the 
6(May  clause  awlied  to  both  cmitracts. 

[2]  There  was  no  error  in  leaving  the  ques- 
Uosk  of  ratHteatkm  to  the  Jury,  and,  as  siw- 
gested  when  the  case  was  here  before,  the 
letters  and  notlcea  sent  out  by  Mr.  Oare^'. 
president  of  the  new  onnpany,  ccmtalned 
some  evidence  that  the  contracts  with  the 
old  oxnpany  were  in  force  with  the  new  raie. 

[I-S]  WhUe  it  was  not  error  to  reject  oral 
testimoiv  of  written  agreements  between  the 
fdd  and  new  companI«»^  it  was  competent  for 
the  witness  Kastman,  who  was  a  director  of 
the  new  craipaoy  and  had  been  presldoit  of 
the  old,  to  say  whether  or  not  the  old  com- 
pany took  atock  in  tiie  new  in  payment  of  its 
stock  in  the  Md,  whether  any  cash  was  paid 
by  tlie  new  to  the  old,  and  tlie  value  of  the 
pn^rty  taken  over  by  the  new  onnpany. 
Tlie  trial  court,  upon  <*Mniif*|ffg  our  former 
decision,  thou^t  that -the  qnestkm  at  aaecee- 
sorshlp  liad  beoi  ^iminated  and  was  not  an 
issue.  It  was  said  therein  (101  Kan.  275, 166 
Pac  484): 

"Those  interested  In  the  company,  desiring 
that  its  basiness  be  continued,  reorganised  it 
by  formiiv  a  new  corporation,  the  Bubdunson 
Bm  Board  ft  Paper  Company,  defendant  here- 
in. Tht  plan  of  the  reotgaaisatioB  was  that 
creditors  and  those  interested  in  the  Western 
Straw  Products  Company  should  take  stock 
in  the  new  corporation  in  settlement  of  thdr 
claims  and  interests." 

The  trial  conrt  was  correct  In  constming 
this  as  holding  the  new  company  to  be  a  reor- 
ganization of  the  old,  but  not  as  deciding  the 
effect  of  such  reorganlzaUon  on  the  contracts 
under  consideration. 

The  mere  fact  of  reorganization,  regard- 
less of  Its  terms,  would  not,  of  itself,  render 
the  new  company  liable  on  the  plalntifTs  con- 
tract without  a  showing  of  ratification  or 
recognition.  10  Cyc.  287.  Unless  the  ai^ 
rangements  touching  the  reorganization  were 
such,  in  fact  and  In  law,  as  to  bring  the  case 
within  the  rule  making  the  defendant  liable, 
the  new  comi>any  could  not,  in  the  absence  of 
ratification  or  recognition,  be  held  liable  on 
the  plaintiff's  contracts.  This  disposes  of  the 
complaint  that  instruction  Xo.  8  placed  on 
the  plaintiff  the  burden  to  show  ratification, 
and  that  the  fact  of  corporate  succession 
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made  the  defendant  liable,  regardless  of  raU- 
fication. 

The  excluded  evidence  was  not  produced  In 
sup^rt  of  the  motloa  for  a  new  trial,  and 
therefore  cannot  be  availed  of  now.  Civil 
Code,  I  307  (Gen.  St  1915,  {  7209);  McAdow 
T.  Railway  Co.,  100  Kan.  809,  164  Pac.  177, 
I/.  R.  A.  1917E,  539. 

For  error  In  the  charge  respecting  the  con- 
struction of  the  contracts,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  further 
proceedings. 

AU  the  Justices  concurring. 


(DM  Kaa.  T«) 

STATE  T.  MAOEK.    (No.  21981.) 

(Supreme  Court  of  Kansas.    May  10,  1919.) 

fByllaiuD  hy  the  Court.) 

1.  Indictment  and  Inforuation  4=»137(6) — 
Keefinq  Liquobs  on  Pbkhisbs— Motion  to 

Quash. 

An  informatloQ  containing  appropriate  re- 
citals to  warrant  the  classification  of  a  defend- 
ant as  a  persistent  violator  of  the  prohibitory 
law,  and  charging  that  he  did  unlawfully  per- 
mit another  person  to  have  and  keep  Intoxicat- 
1^  Hquors  on  premises  controBed  by  defend- 
ant. Is  not  sobiect  to  a  motion  to  quash. 

2.  iNDIOTSfENT  AND   InFOBMATION  €=^86(2)— 

DracBiPTiON  or  Phemises. 
A  place  where  intoxicating  Hqnors  were  un- 
lawfully kept  was  sufficiently  described  as  "Lot 
No.  46  in  the  original  town  of  Ringo,  Crawford 
county,  Kansas." 

3.  Ceiminal  Law  ®=}202(3)— Fobubb  Jbop- 

ABDY. 

A  defendant  who  has  been  acquitted  of  a 
charge  of  unlawfully  keeping  and  having  in  his 
possession  intoxicating  liquors  Is  not  put  in 
jeopardy  a  second  time  for  that  offense  by  being 
afterwards  prosecuted  on  the  charge  of  permit- 
ting another  person  to  have  and  keep  intoxicat- 
ing liquors  on  premises  controlled  by  defend- 
ant, alttiough  the  time  and  the  place  were  the 
same  In  the  second  offense  charged  aa  in  die 
first. 

4.  Offenses  TJndeb  Pbohibitobt  Law  — 

FCBTHBB  PbOSECUTION. 
The  fact  that  a  defendant  has  been  bound 
«ver  by  a  justice  of  the  peace  to  answer  in  the 
district  court  for  various  offenses  under  the  in- 
toxicating liquor  acts  does  not  prevent  farther 
proceedings  being  taken  against  him  before  that 
justice  or  another  justice.  Defendant  msy  be 
subjected  to  further  arrests  and  subsequently 
bound  over  for  other  and  additional  offenses 
against  the  prohibitory  law,  or  for  any  other  vi- 
olations of  the  Crimes  Act. 

6.  Gbiuinal  £.aw  «=»244— Afpeai>-Fzuno 
Tbanscbift  of  Pboceedinos. 
No  prejudice  occurred  to  defendant  In  filing 
in  the  district  court  a  transcript  of  tbe  pro- 
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ceedlngB  in  tbe  Justice  court  ten  days  before 
those  proceedings  were  formally  urtified. 

6.  Cbiuina^  Law  «s»8^— YEBotor— Recobd 
— Datb  of  Fiuho. 

A  verdict  duly  recorded  is  valid,  altfaongh  it 
does  not  show  the  date  npon  which  it  was  filed. 

7.  Intoxicating  Liquobs  «=>17— Gohbtitu- 
tional  Law — Bonk  Dbt  Law. 

Tbe  "Bone  Dry  Law"  (chapter  215  of  the 
Laws  of  1817)  ig  a  valid  exercise  of  the  state's 
police  power,  designed  to  secure  a  more  effectual 
enforcement  of  the  state's  earlier  and-liquor 
legislation,  and  it  offends  neltiier  state  nor  fed- 
eral Constitution. 

Appeal  trma   District  Court,  Crawford 

County. 

John  Macek  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  he  an>eala.  Af- 
firmed. 

D.  H.  Woolley,  of  Glrard,  and  Tliomas  W. 
Clark,  of  Pittsburg,  for  appellant. 

R.  J.  Hopkins,  Atty.  Geo.,  George  F.  Bees- 
ley,  a[  Glrard,  and  A.  B.  Keller  and  0.  A. 
Burnett,  both  of  Pittsburg,  for  the  State. 

DAWSON,  J.  This  Is  an  appeal  from  a 
Judgment  of  conviction  for  violation  of  the 
prohibitory  law  and  related  statutes,  par- 
ticularly the  "Bone  Dry  Law." 

The  defendant  was  bound  over  by  a  jus- 
tice of  the  peace  to  answer  for  five  offenses 
against  the  laws  relating  to  Intoxicants.  In 
the  district  court,  ihree  counts  against  him 
were  dismissed;  and  he  was  found  guilty 
on  count  1  and  not  guilty  on  count  3.  His 
application  for  a  new  trial  on  count  1  was 
granted.  Thereupon  the  county  attorney 
caused  him  to  be  haled  again  before  a  Jus- 
tice of  tbe  peace  for  other  and  similar  t^- 
fenses,  and  he  was  again  bound  over  to  ap- 
pear In  the  district  court ;  and  a  new  Infor- 
mation was  filed  against  bim  in  five  counta, 
the  first  of  these  being  the  same  as  the  one 
upon  which  he  bad  bera  found  guilty  and 
npon  vi^ilch  be  had  been  awarded  a  new 
trial.  Of  the  five  counts  In  the  second  infor 
mation,  the  third  was  dismissed,  and  he  was 
acquitted  on  counts  1.  2,  and  5,  and  convict- 
ed on  count  4.  ^is  fourth  count  barged  de- 
fendant with  tbe  offense  of  unlawfully  and 
feloniously  permitting  another  person  to  have 
and  keep  a  quantity  of  intoxicating  liquors 
upon  the  premises  controlled  by  him. 

It  appears  that  tbe  deftodant  conducted 
a  boarding  house.  To  justify  the  prosecu- 
tion of  defendant  for  a  felony,  the  proper 
allegations  were  pleaded  and  proved  to  show 
that  defendant  had  fbrraerly  been  convict- 
ed of  an  offense  n»der  the  prohibitory  law ; 
and  the  evidence  in  this  case  tended  to  show 
that,  with  the  knowledge  of  defendant,  son>e 
of  his  boarders  had  brought  upon  his  prei^ 
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Ises  and  k^t  tbereon  three  ncha  (tf  bottles 
<tf  beer. 

Defendant's  assignment  of  error  la  chiefly 
directed  to  the  overrullug  of  hla  motloD  to 
quash  the  information. 

[t]  It  U  first  contended  that  the  Informa- 
tion did  not  state  a  public  offense,  but  the 
court  discerns  no  Infirmity  In  It.  It  plainly 
chfirged  a  violation  of  section  1  of  chapter 
216  of  the  Session  Laws  of  1917,  after  set- 
ting out,  In  appropriate  recitals,  the  defend- 
ant's previous  criminal  record  to  justify 
his  classification  as  a  persistent  violator  of 
the  prohibitory  acts. 

[2]  The  next  contention  Is  that  the  infor- 
mation failed  to  properly  describe  the  prem- 
ises where  the  offense  was  committed.  The 
Information  described  the  premises  thus: 
*Xot  No.  46  In  the  original  town  of  Rlngo, 
Crawford  county,  Kansas."  Such  descrip- 
tion was  snfficient.  State  v.  Rablnowltz, 
8C  Kan.  S41,  862,  863>  IIB  Fac.  VMO.  39  L. 
B.  A.  (N.  S.)  187. 

[I]  It  la  next  urged  that  the  alleged  of- 
fense charged  In  the  second  Information 
(count  4)  npon  which  defendant  was  con- 
victed herein  was  one  upon  which  defendant 
had  been  acquitted  In  the  former  trlaL  We 
see  no  ground  for  this  contention.  The 
count  In  the  first  Information  upon  which  he 
was  acquitted  charged  that  on  the  11th  day 
of  August,  1917,  the  defendant  did  unlaw- 
fully and  feloniously  beep  and  have  In  his 
possession  Intoxicating  liquors.  Hie  present 
conviction  la  based  upon  a  different  offense, 
and  cliarged  (count  4)  that  defendant  did 
"nnlawfally  and  feloniously  permit  another 
to  have  and  Iceep  Intoxicating  liquors  on 
pranisea  contrcriled  by  him,"  etc.  Tbe  Btat< 
ute  tortildB  such  conduct  Tbe  bone  dry  act 
reada: 

"It  shall  be  nnlawfnl  for  any  person  to  keep 
or  have  in  his  possessIoD,  for  personal  use  or. 
otherwise,  any  Intoxlcati&g  liquors,  or  permit 
anodier  to  have  or  keep  or  use  intoxicating 
liqaors  on  any  premises  owned  or  controlled  by 
him,  or  to  give  away  or  famish  intoxicating 
lignors  to  another,  except  draggisti  or  regis- 
tered pliannadsts  a«  hereinaftw  provided." 
Laws  1917,  c.  215,  i  1. 

The  court  holds  that  count  4  of  this  In- 
formation stated  a  differmt  offense  ^m  the 
one  (count  8)  <^^;ed  In  tbe  first  informa- 
tion, and  so  fiir  as  concerns  count  4  the 
motlw  to  quash  the  information  was  prop- 
erly overruled.  The  prosecution  on  count  4 
cannot  be  construed  as  placing  him  In  jeop- 
ardy a  second  time  for  the  offense  of  which 
he  was  acquitted;  and,  since  tbe  defendant 
vras  acquitted  on  counts  1,  2,  and  5,  and 
count  3  of  this  Information  was  dismissed, 
no  further  comparison  between  the  counts 
charged  In  tbe  two  Informations  would  serve 
any  purpose. 

[4]  Another  point  which  contains  no  merit 
is  suggested  in  the  contention  that  after  the 


Justice  ot  tbe  peace  had  inquired  Into  cer- 
tain offenses  with  which  the  defendant  was 
dialled  and  had  bound  him  over  to  the 
district  conrt  to  answer  therefor,  the  Jus^ 
tlce  had  no  authority  to  inquire  Into  the 
other  offenses  with  which  the  defendant  was 
charged  later.  Every  time  the  county  at- 
torney learned  of  a  new  offense  committed 
by  tbe  defendant,  the  latter  might  lawfully  be 
arrested  and  taken  before  a  justice,  and 
upon  proper  Inqulryt  or  upon  waiver  of  ex- 
amination, defendant  might  lawfully  and 
repeatedly  be  bound  over. 

[E]  No  prejudice  to  defendant  occurred 
in  filing  in  the  district  court  the  transcript 
of  the  proceeding  ten  days  before  those  pro- 
ceedings were  duly  certified.  Criminals  In 
this  enlightened  age  need  not  expect  to  es- 
cape the  consequences  of  their  offenses  on 
such  trivialities.  Grim.  Code,  |  293  (Gen.  8t 
191S,  I  8216). 

[I]  It  Is  also  contended  that  tbe  court 
erred  in  rendering  Judgment  on  the  verdict 
because  the  verdict  was  not  filed.  Tbe  ba- 
sis for  the  assertion  that  it  was  not  filed  is 
a  certificate  of  the  clerk  of  the  court  incor- 
porating true  copies  of  tbe  Informatlou.  ver- 
dict of  the  Jury,  eta,  as  the  same  now  ap- 
pears of  record  In  his  office,  and  certain  mem- 
oranda from  his  appearance  record,  "Verdict 

of  the  Jury  filed   no  date  behig 

given.  It  se«n8  clear  that  tbe  verdict  was 
filed,  the  court  ordered  it  recorded,  the  Judg- 
ment shows  It,  the  deA  makes  a  certified 
copy  of  it,  the  api>earauce  docket  shows  it  to 
be  filled ;  the  only  thing  lacking  Is  the  date 
of  the  filing.  This  seems  to  be  anottiar  trlv- 
laUty. 

[7]  We  come,  thni,  to  the  last  and  only 
serious  question  in  this  lawsuit— the  con- 
stltutionallty  of  tbe  bme  dry  law.  A^pbA- 
lant  sa^  that  it  Is  onconatitntional  and  t(M< 
and  cites  nuuiy  a  reqiectable  authtvl^  and 
precedoit  frmn  Bladcsttme's  time  down  to 
yesterday  to  ttiat  effect  But  they  all  Bt<9 
yesterday!  The  times  diange.  Hen  cbaoge, 
and  their  oidnlons  change;  tlielr  notloms 
of  ri^t  and  wrong  change.  Tbe  United 
States,  Its  government  and  people,  have  cnne 
a  long,  long  way  since  the  Washlngtontan 
Sodflty  was  on^aulzed  in  1840  to  cmnbat 
intemperanofc  A  whole  generation  of  Ameri- 
cans has  been  bom  and  educated,  and  baa 
grown  to  maturity  and  taken  Its  dominant 
place  in  the  electorate  and  in  dOlcial  lif^ 
since  Instruction  in  the  evil  effects  of  Intca- 
icants  upon  the  human  system  became  com- 
pulsory in  our  public  schools.  Laws  1885, 
c.  169 ;  Gen.  Stat.  1916,  {  9034.  That  is  the 
leaven  which  has  leavened  the  whole  lump. 
"Learn  young,  learn  fair,"  is  an  old  adage 
whose  efficacy  was  never  better  proved  than 
in  the  practical  annihilation  of  the  liquor 
traffic  by  the  unnoticed  but  persistent  work 
of  the  public  schools  for  the  last  30  years. 
While  we  of  an  earlier  generation  continu- 
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«d  to  argue  the  pros  and  cons  of  the  liquor 
traffic,  and  tbe  wisdom,  or  foMy,  or  imposBl- 
blllty,  of  Buppreaslng  the  sale  and  use  of  In- 
toxicants, a  generation  arrived  which  will 
have  none  of  tt ;  that  generation  has  said  so 
aa  dearly  and  emphatically  as  the  Ameri- 
can pecvte  ever  voiced  their  determination 
on  any  mbject  since  1776.  Eighteenth 
Amendment  U.  S.  Const  And  because  of 
tbe  ease  with  whldi  the  law  prohibiting 
sales,  etc.,  of  liquor  may  be  violated  and 
tbe  difflctdty  of  procuring  evidoice  of  snch 
Tlcdation.  the  Legislature  In  1917  <chapter 
215)  decreed  that  the  mere  possession  of  In- 
'tozlcants,  or  knowingly  to  permit  them  to- 
be  kept  ca  one's  premises,  should  be  tinlaw- 
fnL  Any  Legislature  sincerely  determined 
to  suppress  the  sale  of  liquor  and  to  sup- 
press the  beeping  of  tippling  nuisances  would 
be  strongly  pwsuaded  to  go  the  final  step 
of  forbidding  the  mere  possession  of  intoxi- 
cants; otherwise  its  laws  forbidding  liquor 
sales  and  the  existence  of  drlnlcing  dens 
would  be  bound  to  be  somewhat  ineffective. 
Tbe  vhole  matter  la  one  of  public  policy. 
And  tbe  public  policy  of  a  state  must  large- 
ly be  shaped  by  l^slatlon.  No  federal  or 
state  constitutional  Inhibition  was  violated 
in  tbe  enactment  of  the  bone  dry  law,  all 
of  yesterday's  juristic  dissertations  and 
precedents  to  the  contrary  notwithstanding. 
The  Supreme  Court  of  the  United  States 
has  already  said  that  this  sort  of  legisla- 
tion violates  no  fundamental  privilege  of  a 
citizen  of  the  United  States  which  a  state 
may  not  abridge.  In  Crane  v.  Campbell,  245 
U.  S.  304,  S8  Sup.  Ct.  98,  62  L.  Ed.  304,  tbe 
present  question  was  raised  concerning  the 
Idaho  bone  dry  law.  Mr.  Justice  HcReyn- 
olds,  speaking  for  Cbe  court  said: 

'TTbe  iiuestion  presented  for  our  determina- 
tion is  whether  the  Idaho  statute,  In  so  far  as 
it  undertakes  to  render  criminal  the  mer«  pos- 
session of  wbiaky  for  personal  use,  conflicts 
with  that  portion  of  the  Fourteenth  Amrad- 
ment  which  declares:  *No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privi- 
leges  or  inmiunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
■on  oi  life,  liberty,  or  property  without  due 
process  of  law.'  Its  validi^  under  tbe  state 
Oonstitotion  Is  not  open  for  our  consideration ; 
with  its  wisdom  this  court  is  not  directly  oon- 
cemed. 

"It  must  now  be  regarded  as  settled  that,  on 
account  of  their  well-known  noxious  qualitieB 
and  tbe  extraordinary  evils  shown  by  experience 
commonly  to  be  coDsequeut  upon  tbeir  use.  a 
state  has  power  abeolutely  to  prohibit  manufac- 
ture, gift,  purchase,  sale,  or  transportation 
•f  intozieatinc  liquors  within  ita  borders  with- 
out violating  tbe  guaranties  of  the  Fourteenth 
Amendment    •   •  • 

"As  the  state  has  tbe  power  above  indicated 
to  prohibit,  it  ma?  adopt  such  measures  as  are 
reasonably  appropriate  or  needful  to  render  ex- 
erdae  of  that  power  effective.   •   *    »  And, 
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considering  the  notorious  difficulties  always  at- 
tendant upon  efforts  to  suppress  traffic  in  liq- 
uors, we  are  unable  to  say  that  the  challenged 
inhibition  of  tbeir  possession  was  arbitrary  and 
unreasonable  or  without  proper  relation  to  tbe 
legitimate  legislative  purpose." 

See.  also,  note  In  L.  R.  A.  1918A,  942. 
^nie  Ju^^ent  is  affirmed. 
All  the  Josticea  concurring. 


(SO  Aria.  344) 

SOUTHERN  PAO.  GO.  T.  NELSON. 
(No.  1699.) 

(Supreme  Court  of  Arixona.    May  21,  19190 

1.  Bailboads  «9>441Ci)— Nequobncb— Stat- 

UTKS. 

The  Le^slature  had  the  pow«  to  adopt 
Civ.  Code  1913,  par.  8780.  making  the  killing 
of  animals  by  tb»  aigines  and  can  of  a  railroad 
prima  fade  evideaoe  of  nci^Igoiea. 

2.  Baiuoaos  ^»4460)  —  Ietjubibs  to  Stock 
—  QuBBntms  n>a  Jubt  —  Statutmt  Pbb- 

BUHPTIOir  or  NXOXJtUKCB. 

Whether  tiie  presumption  raised  by  Olv. 
Code  1913,  par.  3780,  making  the  kUUng  of 
animals  by  railroad  cars  prima  fade  evldoice 
of  negligence,  has  been  overoome  by  evidence 
that  there  was  no  negligence^  Is  a  qnestloB  for 
tbe  jury. 

Api>eal  from  Superior  Courts  PUna  County ; 
Samuel  L.  Patter  Jndse. 

Action  by  John  Nelson  against  tbe  Sontb- 
em  I^dflc  Gennpany.  Judgment  fOr  idaln- 
tiff,  and  defendant  appeals.  Affirmed. 

Francis  M.  Hartman.  of  Tucson,  for  ap- 
pellant 

Blchey  ft  RIcfaey,  of  Tucson,  for  appellee. 

BAKER,  J.  Tbe  plaintiff  (appellee)  sued 
the  defendant  (appellant)  to  recover  dam- 
ages for  fourteen  head  of  cattle  alleged  to 
have  been  killed  by  the  defendant  by  ne^ll- 
g^tly  running  Its  engines  and  cars  over 
and  against  said  animals.  E!lght  of  the  an- 
imals mentioned  In  the  complaint  were  elim- 
inated by  the  court  below,  by  reason  of  the 
statute  of  limitations,  and  the  case  was  tried 
as  to  the  remaining  six  animals,  before  a 
Jury.  The  plaintiff  proved  ownership  of  the 
cattle  and  their  value,  and  that  they  were 
killed  by  the  engines  and  cars  of  tbe  defend- 
ant As  evidence  of  the  negligence  charged 
In  the  complaint,  plaintiff  relied  on  para- 
graph 3780,  Civil  Code,  which.  In  terms, 
makes  the  killing  of  animals  by  the  engines 
and  cars  of  any  railroad  corporation  or 
company  prima  facie  evidence  of  negligence 
on  the  part  of  such  corporation  or  company. 

[1  ]  There  can  be  no  doubt  that  the  L^sla- 
ture  had  the  power  to  adopt  this  law.  Mo- 
bile, Jackson  ft  Kansas  City  R.  R.  Go.  v. 
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TnrDlpseed,  AdmlDlstrator,  etc.,  219  V.  S. 
35.  31  Sup.  Ct.  136,  55  L.  Bd.  78.  32  L.  R.  A. 
(N.  S.)  226,  Ann.  Cas.  1912A.  463;  Uttle  Rock 
&  Ft.  S.  R.  Co.  T.  Payne.  38  Ark.  816.  34  Am. 

Rep.  55. 

The  defendant  Introduced  the  testimony  of 
Us  engineers,  which.  If  accepted  In  all  re- 
spects, tends  to  show  that  there  was  no  neg- 
ligence on  the  part  of  the  company  in  oper- 
ating Its  trains  or  cars  at  the  time  the  cattle 
were  killed.  At  the  close  of  all  the  evidence, 
the  defendant  moved  the  court  to  Instruct 
the  jury  to  return  a  verdict  In  Its  favor,  for 
the  reason  that  the  statutory  presumption  of 
negligence  had  been  overcome,  and  that  as 
a  matter  of  law  defendant  was  entitled  to  a 
verdict  The  court  denied  the  motion  and 
submitted  the  case  to  the  jury,  which  found 
a  verdict  In  plaintiff's  favor  and  assessed 
the  damages  at  $250. 

[2]  The  refusal  of  the  court  to  grant  the 
motion  for  a  directed  verdict  la  the  only  as- 
signment of  error  worthy  of  notice.  The 
defendant  contends  that,  having  presented 
testimony  tending  to  acquit  the  company  of 
negligence,  the  prima  fade  case  made  out  by 
the  proofs  of  the  plaintiff  had  been  over- 
come or  rebutted,  and  that.  In  the  absence 
of  any  farther  evidence  by  the  plaintiff, 
a  verdict  should  have  been  directed  for  the 
company,  ^e  statute  provides: 

"Every  railroad  corporation  or  company  oper- 
ating any  railroad  or  branch  thereof,  within 
the  limits  of  this  state,  which  n^liirently  In- 
jures or  kills  any  horse,  mare,  gelding,  filly. 
Jack,  jennie  or  male,  or  any  cow,  heifer,  bull, 
OS,  steer,  or  calf,  or  any  other  domestic  animal, 
by  mnning  any  engine  m  engineB,  car  or  cars 
over  or  aipdnst  any  such  animal  shall  be  liable 
to  the  owner  of  sudi  animal  for  the  damafces 
sustained  by  such  owner  by  reason  thereof.  The 
killing  or  Injury  shall  be  prima  fade  evidence 
of  negligence  on  the  part  of  such  comoration 
or  company."  Paragraph  3780.  p.  1296.  Civil 
Code  Arisona  1913. 

This  statute  changes  the  common-law  rules 
as  to  the  burden  of  proot  and  makes  tbQ 
killing  of  animals  railroad  trains  prima 
fade  evidence  of  negHgence.  and  places 
upon  railroad  companies  the  burden  to  re- 
but the  presumption  of  negligence.  The 
company  is  required  to  prove  a  native. 
It  must  show  that  it  was  not  neglUcent,  and. 
where  the  company  Introduces  evidence  to 
rebut  the  presumption,  an  Issue  of  tact  arises 
which  should  be  submitted  to  the  jury.  33 
Oyc  1276,  127T. 

Hr.  Thompson,  in  his  Commentaries  on  the 
Law  of  Kegligoice  (volume  2,  par.  2148), 
says: 

"It  has  been  held  that  the  question  as  to 
when  the  presumption  raised  by  these  statutes 
is  overcome  is  a  question  of  law  for  the  court, 
and  not  one  of  fact  for  the  jury;  but  this  view, 
which  commits  to  the  judge  the  decision  of  a 
question  of  fact,  and  of  the  whole  case,  exhibits 
a  complete  misunderstanding  of  the  prinidples 
of  trial  by  jury." 


The  Montana  statute  is  edmllar  to  our 
statute.  Rev.  Codes,  {  8028,  snbd.  2.  Hie 
Supreme  Court  of  that  state.  In  Johnson  v. 
Chicago,  M.  ft  St  F.  Hy.  Co.,  62  Mont  73, 
155  Pac.  971,  oonstmlng  the  statute  In  a 
case  where  a  milk  oow  bad  been  killed  by 
the  cars  of  a  railroad  company,  said: 

"Appellant's  contention  Is  that,  having  pre- 
sented testimony  tending  to  exonerate  it  from 
negligence,  the  presumption  was  overcome  in  - 
the  absence  of  a  farther  showing  by  the  respond- 
ent, and  a  verdict  should  have  been  directed  ac- 
cordingly. This  is  untenable.  When  a  pre-, 
sumption  of  this  character  is  confronted  with 
testimony  in  the  opposite  direction,  the  result 
ia  a  conflict  of  evidence  which  the  jury  must  re- 
solve. Rev.  Codes,  |  8028,  subd.  2;  Freeman  v. 
Chicago,  Blilwaukee  ft  8t  Paul  Ry.  Co.,  52 
Mont  1,  154  Pac.  912 :  Emerson  v.  Butte  Elec- 
tric Railway  Co.,  40  Mont.  464,  129  Pac  319." 

The  statute  of  North  Carolina  provides: 

"When  any  cattle  or  other  livestock  shall  be 
killed  or  Injured  by  the  engines  or  cars  running 
upon  any  railroad,  it  shall  be  prima  fade  evi- 
dence of  negligence  on  the  part  of  the  company 
In  any  action  for  daroagea  against  said  com- 
pany."  Code  1888.  |  2326. 

The  Supreme  Court  of  that  state,  in  Baker 
et  aL  V.  Roanoke  &  T.  R.  B.  R.,  133  N.  C. 
31.  45  S  E.  347.  construing  the  statute  la  a 
case  where  a  horse  had  been  killed  by  the 
cars  of  a  railroad  company,  said: 

'^is  was  an  action  for  negligently  killing  a 
horse.  At  the  dose  of  the  evidence,  the  defend- 
ant moved  to  nonsuit  the  plaindS.  The  action 
was  brought  within  six  months,  and,  the  killing 
having  bern  shown,  the  statute  raised  a  pre- 
BUmptien  of  negligence,  and,  the  burden  to  r^at 
such  presumption  being  upon  the  defendant,  the 
Judge  could  not  find  affirmativdy  that  the  de- 
fendant's evidence  had  been  suffldent  to  do  this. 
That  was  a  matter  for  the  jury.  The  judge 
could  instmct  the  jury,  as  he  did  in  this  case, 
that  a  certain  state  of  facts,  if  believed  by  them, 
would  rebut  the  presumption,  but  not  that  cer- 
tsin  evidence,  though  uncontradicted,  would  do 
BO.  The  harden  Is  on  the  defendant  to  rebat 
the  presumption,  and  the  Jury  alone  can  pass 
on  Its  credibility,  otherwise.  If  the  only  ^ewit- 
ness  is  witness  for  the  defendant  the  pbintiff 
would  be  at  his  mercy,  and  would  be  deprived 
altogether  of  the  benefit  of  the  statute,  because 
he  did  not  happen  to  see  the  killing.  It  would 
be  a  novelty  to  nonsuit  the  plaintiff  on  the  de- 
fendant's evidence." 

See,  also,  Perryman  t.  Charleston  ft  W. 
O.  By.  Co.,  105  S.  C.  34,  89  S.  B.  497. 

A  number  of  the  states  have  statutory 
provisions,  which  make  flres  set  out  by  pass- 
ing engines  prima  fade  evidence  of  negli- 
gence in  railroad  companies.  The  same  prlo- 
dple  is  involved  In  the  construction  of  these 
statutes  as  Is  involved  In  the  construction  oi 
statutes  making  the  killing  of  animals  prima 
fade  evidence  of  n^IIgmce.  Mr.  Tbompaon. 
speaking  of  these  statutes,  says: 

"The  necessary  effect  of  all  these  statutes  is 
to  take  the  questimi  of  negligence  to  tiw  Jury. 
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in  every  case  where  evideoce  ia  submitted  to 
them  tendiag  to  show  that  the  fire  vaa  com- 
maiiiGated  by  a  locomotiTe  of  the  railroad,  and, 
no  matter  how  Btnms  the  coantervailiDg  evi- 
dence may  be,  it  Is  tor  the  jary  and  not  for  tiie 
court  to  determine  whether  it  is  sufficient  to 
rebut  the  statutory  presuniption  of  negligence. 
Any  other  rule  would  involve  on  the  part  of  the 
court  an  invasion  of  the  province  of  the  jury." 
2  Thompson,  Commentaries  on  the  Lew  of  Neg- 
ligence, I  2342. 

It  most  he  conceded,  however,  that  the 
cases  coiwtruliis  micta  statutes  are  not  liar- 
moDloQB.  Some  cases  hold  that  rebuttal 
proot  that  the  engine  causing  the  fire  was 
properly  constmcted,  equipped*  Inspected, 
maintained,  and  operated,  la  as  broad  as  the 
presumption  of  negligence,  and  Justifies  the 
trial  court  in  directing  a  verdlc't  According 
to  other  authorities.  It  la  necessary  for  the 
Jury  to  weigh  the  statutory  presumption  of 
negligence  in  the  balance,  against  the  evi- 
dence of  the  defendant  in  rebuttal.  The 
cases  pro  and  con  are  collated  in  Continen- 
tal Insurance  Go.  t.  Chicago  &  N.  W.  R.  B. 
Co.,  07  Ulnn.  467,  107  N.  W.  648,  S  L.  R.  A. 
(N.  SJ  00.  .  We  cannot  hope  to  reconcile  the 
conflicting  views  expressed  In  these  cases, 
and  shall  not  undertake  the  task,  but  shall 
content  ourselves  with  saying  that  upon  prln< 
dple  the  most  satlafbctory  view  of  the 
question  seems  to  be  that  which  regards  the 
presumption  or  prima  fticle  case  in  fovor  of 
the  plaintiff  in  the  nature  of  substantive 
evidence  for  the  purpose  of  creating  a  con- 
fHct  In  the  evidence,  and  tfaerefbre  a  ques- 
tion of  fact  Is  presented  for  determfnatlMi  by 
the  Jury.  The  reasoning  upon  the  point, 
found  In  the  case  of  Great  Northern  R.  R.  Co. 
T.  Coats,  53  a  0.  A.  382,  115  Fed.  452,  Is 
.Yery  satfstectory,  and  seems  to  us  to  be 
eotmd  and  convincing: 

"We  cannot  well  understand  upon  what  the- 
ory the  statement  of  persons,  who  were  in  charge 
of  a  locomotive  when  it  occasioned  a  disastrous 
fire,  that  it  was  properly  and  prudently  roan- 
aged,  etc.,  must  he  accepted  by  a  court  as  con- 
clusive, and  as  overturning,  as  a  matter  of  law, 
the  presumption  of  negligence  raised  by  other 
testimony.  It  would  seem,  rather,  that  the 
triers  of  the  fact  ought,  in  such  a  case,  to  con- 
sider bow  far  the  interest  of  such  witnesses— 
their  natural  de^re  to  absolve  themselves  from 
all  blame — may  have  colored  their  evidence,  and 
how  for  thdr  statements  are  eondstent  with 
other  facts  and  drcumstances  which  have  been 


proven.  If  a  court  undertakes  to  weigh  tnich 
evidence,  and  say  that  the  witDcsses  are  credi- 
ble, end  also  to  decide  as  to  the  effect  of  the 
proof,  It  plainly  assumes  *  *  *  a  function 
which  Is  discharged  by  the  jury  in  other  cases." 

Id  Atchison,  T.  &  S.  F.  R.  Co.  v.  Oeliier,  63 
Kan.  281,  75  Pac.  68,  1  Aon.  Cas.  812,  In 
discussing  whether  It  Is  a  qaestlon  of  law 
for  the  court,  or  of  fact  for  the  Jnry,  to 
determine  when  the  prima  facie  case  of 
n^Iigence  made  by  showing  that  the  fire 
i  was  caused  by  the  operation  of  the  railroad. 
Is  overcome  by  showing  on  the  part  of  the 
I  railroad  that  Its  engine  was  equipped  with 
I  the  latest  and  best  appliances,  and  managed 
I  In  the  best  i>ossible  manner  by  competent 
j  employes,  the  court  said: 

*'Tn  the  case  at  bar  eaffident  evidence  was 
offered  by  the  plaintiff  to  make  out  a  prima 
facie  case.  The  railway  company  then  offered 
proof  going  to  establish  the  fact  that  the  engino 
which  set  out  the  fire  was  equipped  with  the 
latest  and  best  appliances  to  prevent  the  es- 
cape of  fire  therefrom,  was  In  good  repair,  and 
was  being  skillfully  handled  by  competent  em- 
ployAk  Here  was  a  case  of  evidence  against 
evidence.  It  Is  hardly  fair  to  say  that  it  was 
presumption  against  evidence,  or  evidence 
against  presumption.  *  *  *  If  it  is  a  ques- 
tion of  evidence  against  evidence  or  of  a  conflict 
of  evidence,  upon  what  theory  would  the  court 
be  authorized  to  take  the  decision  out  of  the 
hands  of  a  jury,  aud  pronounce,  as  a  matter  of 
law,  that  the  railway  company's  witnesses  were 
in  all  respects  to  be  believed,  and  that  their 
eondusions  as  to  the  condition  of  the  engine 
and  tiie  skill  of  the  employes  were  beyond  the 
pale  of  contradiction?" 

We  are  of  the  opinion  that  the  trial  court 
did  not  err  In  refu^g  to  grant  the  motion 
for  a  directed  verdict  The  question  wheth- 
er defendant  had  overcome  the  prima  facie 
case  made  by  plaintiff  was  not  one  of  law 
for  the  court  to  determine,  but  one  of  fact 
for  the  jury. 

A  further  claim  is  made  that  the  court 
erred  in  denying  defendant's  motion  for  a 
new  trial.  The  evidence  was  conflicting,  and 
It  was  for  the  Jury  to  decide  whether  the 
charge  of  negligence  had  been  substantiated. 

Upon  the  whole  ease,  we  find  no  error,  and 
the  Judgment  of  the  lower  court  is  affirmed. 

CUNNINGHAM,  a  J.,  and  ROSS,  J.,  con- 
cur. 
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HABRIS  V.  STATE.  (No.  468.)  (Supreme 
Oourt  of  Aiizona.  May  21,  1919.)  Appeal  from 
SnperiOT  Gonrt,  Maricopa  County;  B.  0.  Stan- 
foi^,  Judge.  Charles  Harris  wa«  conTicted  of 
ag^avated  assault  with  a  knife  made  upon  a 
police  officer,  and  be  appeals.  Judgment  af- 
firmed. Wiley  E.  Jones,  Atty.  Gen.,  for  the 
State. 

CUNNINGHAM,  C.  J.  The  appellant  was 
duly  charged  by  information  with  the  commis- 
sion of  an  aggravated  assault  with  a  knife  upon 
on«  Mickey,  a  police  officer  of  the  dty  of 
Ph<Bniz.  Upon  a  trial  the  jury  returned  a  vet^ 
diet  of  fnllty.  At  the  trial,  appellant's  counsel 
did  not  introduce  appellant  as  a  witneaa,  and 
gave  as  hia  reamna,  the  following:  "Now,  U  the 
court  please,  at  this  particalar  time  I  will 
state  the  defendant  was  on  the  witness  stand  in 
the  preliminary  examination,  and  bis  evidence 
was  taken  down  and  after  reading  the  evidence 
of  the  state,  and  the  evidence  of  the  defendant, 
they  are  so  nearly  the  sanfe  that  I  don't  see  any 
reason  for  prolonging  this  triaL  Practically 
the  only  difference  in  the  state's  evidence  and 
tlie  defendant's  evidence  is  the  fact  tliat  the  de- 
fendant says  tiiat  one  of  the  officers  strndc  him 
in  the  eye  with  his  fist  when  he  was  arresting 
him  prior  to  the  time  be  used  the  knife,  and  the 
officer  says  be  didn't,  and  that  is  practically  the 
only  difference  in  the  evidence.  •  •  • "  An 
examination  of  the  evidence  given  (n  behalf  of 
the  state,  convinces  us  that  the  verdict  is  amply 
supported  thereby.  We  find  no  reversible  error 
on  tbe  recOTd,  and  no  effort  has  been  made  to 
pdnt  out  to  this  court  a  claim  of  error.  The 
judgment  is  affirmed. 

BOSS  and  BAKEB,  JJ..  concur. 


ATKINSON  V.  L'ABBB  et  aL  (No.  9573.) 
{Supreme  Court  of  Colorado.  April  19,  1919.) 
Error  to  District  Court,  City  and  County  of 
Denver;  Clarence  J.  Morley,  Judge.  Action 
between  Q.  W.  Atkinson,  an  individual  doing 
business  as  the  Uberty  Amusement  Company, 
and  George  A.  L'Abbe  and  others.  The  former 
brings  error.  On  application  of  Atkinson  for  a 
supersedeas.  Supersedeas  denied,  and  judgment 
of  the  trial  court  affirmed.  John  Home  Chiles, 
of  Denver,  for  plaintiff  in  error.  John  M. 
Maxwell  and  Garwood  ft  Garwood,  all  of  Den- 
T^,  for  defendants  in  error. 

PER  CURIAM  (GARRIGUBS,  a  J.,  and 
ALLEN  and  BURKE.  JJ.).  This  cause  ia  now 
before  as  on  tho  appUeatlon  of  plaintiff  in  error 
for  a  aupersedeaa.  Upon  consideTfttioo  of  all 
matters  here  presented,  no  error  appears,  and 
no  necessity  is  disclosed  for  a  discussion  by 
this  court  of  any  of  the  questions  raised.  The 
supersedeas  is  denied,  and  the  judgment  of  the 
trial  court  affirmed.  Time  for  filing  a  motion 
for  rrfiearing  having  been  waived  by  plaintiff  in 
error,  the  clerk  of  this  court  will  issue  remittitur 
forthwith. 


COUGHLIN  V.  LEMP.  (Supreme  Court  of 
Idaho.  March  19,  1919.)  Appeal  from  District 
Conr^  Ada  County;  Ohas.  P.  McCarthy,  Jndge. 


Action  by  Slorence  B.  C!oughUn  against  Herbert 
Lemp,  as  executor  of  John  Lemp,  deceased,  to 
recover  money  paid  on  contract  for  purdiase  of 
real  estate.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed.  Alfred  A.  Fraser,  of 
Boise,  for  appellant.  FVawley  &  Koelscb  and  N, 
Eugene  Brasie,  all  of  Boise,  for  req>ondent 

MORGAN,  C.  J.  This  case  and  that  of  Blake 

V.  Lemp,  179  Pae.  737,  were  tried  together  in 
the  district  court  and  presented  together  here. 
The  facts  of  the  two  cases  are  umilar,  and  their 
questions  of  law  are  identicaL  Upon  authority 
of  Blake  v.  Lemp,  the  judgment  in  tiiis  case  is 
reversed.    Costs  are  awarded  to  appdiant. 

RICE,  J.,  concurs. 

BUDGEv    J.,   concurs   in   the  condosioa 

reached. 


DICKINSON  V.  BLACKWOOD,  County 
Treasurer.  (No.  9882.)  (Supreme  Court  of 
Oklahoma.  April  15,  1919.)  Error  from  Dis- 
trict Court,  Cotton  County.  Action  by  Jacob 
M.  Dickinson,  as  receiver  of  the  Chicago,  Rock 
Island  ft  Pacific  Railway  Company,  a^nst  O. 
C.  Blackwood,  as  County  Treasurer  of  Cotton 
Coun^.  Judgment  for  defendant,  and  plaintiff 
brings  errors.  Reversed  and  rananded.  C  O. 
Blake,  of  El  Reno,  for  plaintiff  in  error.  B.  I» 
Richardson  and  lion  Morris,  both  of  Waltezs, 
for  defendant  in  error. 

RAINEY,  J.  This  Is  an  action  instituted  by 
Jacob  M.  Dickinson,  as  receiver  of  the  Chicago, 
Bock  Island  ft  Pacific  Railway  Company, 
against  G.  C.  Blackwood,  as  county  treasurer  <jt 
Cotton  county,  OkL,  to  recover  certain  taxes 
alleged  to  have  been  illegally  collected  frcun  it 
by  said  Blackwood,  as  treasurer  of  said  county. 
The  illegality  alleged  in  the  taxes  is  that  they 
were  in  excess  of  the  maximum  amount  charge- 
able and  collectable  under  the  laws  of  tUs  state. 
The  trial  court  sustained  a  demurrer  to  plain- 
tiff's petition,  from  which  it  appealed  to  this 
court  The  defendant  in  error,  the  defendapt 
below,  has  filed  the  following  confession  of  er- 
ror: "Comes  now  the  defendant  in  error,  and 
confesses  error  in  sustaining  of  the  demurrer  by 
the  honorable  trial  court,  and  consents  that  this 
cause  may  be  reversed  and  rananded  to  the  Ihki- 
orable  district  court  of  Cotton  conntr,  OUm.- 
homa,  for  further  proceedings.  Morris  ft  WeOs^ 
Ua  defmdant  in  error."   It  is  so  ordered. 

HABDT,  a  J.,  and  HARBISON.  PITCH- 
FORD,  and  MtdfEILL,  JJ.,  concur. 


Ex  parte  BERRT.  (No.  A-3468.)  (Criminal 
Court  of  Appeals  of  Oklahtnna.  April  30, 1819:) 
Petition  by  Charles  Berry  for  writ  of  habeas 
corpus.  Dismissed.  D.  M.  Hartindale,  of 
Tulsa,  for  petitioner.  B.  McMillan,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Petition  of  Charles  Berry 
for  writ  of  habeas  corpus  dismissed. 

ELLIOTT  V.  STATE.  (No.  A-3505l)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  May  22, 
mis.}    Appeal  from  District  Gonrt,  Garfield 
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Ooant7;  3.  O.  Robberta,  Judge.  Earnest  Snii- 
tftt,  convicted  of  manaUivhter  bt  the  first  d^rce, 
appeals.  Appeal  diamissed,  and  catue  remand- 
ed, with  directiona.  Dan  Hnett  and  H.  3.  Star- 
gis,  both  of  Enid,  tor  plaintiff  in  error.  W.  C 
Hall,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Earnest 
A.  Elliott,  was  by  information  filed  in  th^  dis- 
trict court  of  Garfield  county  charged  with  the 
crime  of  murder.  It  is  alleged  that  on  or  about 
the  16th  day  of  Jnne,  1018,  in  said  county,  he 
did  kill  and  murder  one  Elmer  Muir,  by  afaooting 
him  with  a  piatol.  Upon  hia  trial  the  jury  re- 
turned a  Toxliet  finding  Mm  gollty  of  man- 
slaughter in  the  first  degree.  HotionB  tor  new 
trial  and  in  arrest  of  judgment  were  duly  filed 
and  overruled.  On  December  17, 1918,  Judgment 
was  rendered,  and  he  was  sentenced  to  serve 
a  term  of  10  years  in  the  penitentiary.  From 
the  judgment  an  appeal  was  perfected  by  filing 
in  this  court  on  January  31,  1919,  a  petition 
in  error  with  case-made.  Plaintiff  in  error,  by 
hia  counsel  of  record,  has  filed  a  motion  to 
dismlaB  hia  appeal,  and  to  said  moti<w  is  at- 
tatdied  the  affidavit  ot  jdaintiff  in  error  that 
he  has  requested  his  attorneys  of  record  to  file 
said  motion  to  dismiss  the  appeal.  It  is  there- 
fore considered  and  ordered  that  aald  motion  be 
suatained,  the  appeal  herein  dismissed,  and  the 
cBuae  remanded  to  the  trial  court,  with  direction 
to  cause  the  judgment  and  sentence  to  be  -car- 
ried Into  execution.   Mandate  forthwith. 


BI6GERT  T.  STATE.  (No.  A-3161.) 
(Criminal  Court  of  Appeala  of  Oklahoma.  May 
20,  1018.)  Appeal  from  County  Court,  Okla- 
homa County ;  Wm.  H.  Zwicb.  Ju^  Herman 
Biggert  was  convicted  of  a  violation  of  the  pro- 
hibitum liquor  law,  and  he  appeals.  Affirmed. 
W.  J.  Davidson,  of  Oklahoma  City,  for  plaintiff 
in  error.  The  Attorney  General  and  W.  C 
Hall.  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Herman 
Biggert,  was  convicted  on  an  intonnation 
chai^^ing  that  he  did  unlawfully  have  posses- 
aitm  of  8  quarts  of  whisky  and  60  half  pints  of 
whisky  with  the  intention  of  selling  the  same. 
On  the  1st  day  of  June,  1917,  judgment  was 
rendered,  and  he  was  wmtmetA  to  be  confined 
In  the  county  Jail  for  90  days  and  to  pay  a  fine 
of  $160  and  the  coats.  Trim  the  Judgment  he 
appealed,  flUng  In  tUs  oomt  <m  8q>tember 
28.  1917,  a  petition  in  error  with  case-made. 
The  proof  on  the  part  of  the  state,  showing  pos- 
seasiMi  of  the  Intoxicating  liquor  as  charged. 


ts  conducive  and  uncontracUeted.  No  brief  has 
been  filed,  and  tor  this  reason,  when  the  case 
was  called  tor  final  submfsdon,  the  Attorney 
General  moved  to  affirm  the  judgment.  An  ex- 
amination of  the  record  discloses  that  the  errors 
assigned  are  destitute  of  merit.  The  Judgment 
of  the  lower  court  is  therefore  affirmed.  Man- 
date forthwith. 


Ex  parte  BOBEBTS.  (No.  A-8148.)  <Crim- 
inai  Court  of  Appeala  of  Oklahoma.  May  20, 
1919.)  AptdiCBti«i  for  habeas  corpus  by  Sam 
Roberts  to  be  let  to  balL  Ball  denied.  0. 
Hm,  of  Wewoka.  tor  petfticmer.  fRie  Attomej 
General  and  B.  McMillan,  Asst.  Atty.  Oen.,  for 
respondent 

PER  CURIAM.  A  petition  filed  on  behalf 
of  Sam  Roberts  on  September  27,  1917,  for 
a  writ  of  hatwas  corpus  to  be  let  to  bail,  dis- 
dosea  that  he  is  held  in  custody  by  virtue  of 
a  certain  commitment  issued  by  Eld  Warren,  a 
justice  of  the  peace  of  Tulsa,  upon  a  prelim- 
inary examination  held  upon  a  complaint  where- 
in petitioner  and  H.  B.  Bowden  were  jointly 
charged  with  the  murder  of  Lewis  Potee  in  Tul- 
sa county  on  the  15th  day  of  June,  1917.  It 
further  appears  that  the  application  for  bail  in 
the  district  court  of  Tolaa  county  was  denied. 
It  ia  averred  that  the  proof  is  not  evident,  nor 
the  presumption  great,  that  petitioner  is  guilty 
of  murder.  Attached  to  said  petition  is  a  tran- 
script of  the  testimony  taken  upon  said  prelim- 
inary examination  and  the  hearing  before  the 
district  eoort  A  rule  to  show  cause  was  en- 
tered and  Issued,  retnmable  September  29, 1917, 
at  which  time  the  cause  was  submitted.  Upon 
tite  return  day,  and  after  an  examination  of 
the  record,  it  waa  the  conclnalon  of  the  court 
that  petitioner  had  not  met  the  bi^rdeo  placed 
upon  Um  by  law,  and  the  application  for  bail 
was  dented,  and  the  petltlm  dismissed. 


Ex  parte  SALYEBS.  (No.  A-8S30.)  (Grim- 
inal  Gonrt  of  Appeals  of  Oklah(Hna.  Stay  22, 
1919.)  Application  of  Clyde  Salyers  for  writ 
of  habeas  corpus  to  be  let  to  bail.  Bail  denied. 
E.  M.  Carter,  of  Okmulgee,  tor  plaintiff  In  er- 
ror. B,  McMillan,  Asst.  Atty.  Gen.,  tor  the 
State. 

PER  CUBIAM.  nils  was  an  application  of 
bail,  and  upon  the  presentatkm  ot  tiie  aame 
it  was  considered  and  adjudged  that  the  writ 
be  dmied,  and  bail  refused. 
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(106  Km.  un 
WTAfPF  T.  COIXINS  et  aL   (So.  21937.) 

(Sapreffle  Gmrt  of  KaiUM.   July  5,  1919.) 
On  Motion  for  Rehearlsr. 

(SvUdbua  tv  BiUoridl  Stag.) 

1.  JUDaUXNT  «=3l61  —  Afpuoaixoh  td  Va- 

OATt—VKBin  CATION. 

The  Btatate  (Gen.  St.  1915.  f  6974;  Code 
Civ.  Proc  f  83}  does  not  requiie  that  an  ap- 
plication to  open  a  default  judgment  be  verified. 

2.  JUDGUEKT  «S»176— OPKHIirO  JUDOMSIfT  — 

Valid  DErzNn— Gonstbuctioh  or  Stat- 

Wbere  a  default  jndgment  hag  been  opened 
up  at  the  ioftance  of  parties  who  have  a  valid 
defense,  Gon.  St  1016,  {  6974  (Code  Civ.  Proc. 
{  83),  relating  to  procedure,  diould  receive  a 
Uber^  construction. 

3.  JcvonifT  «aBl62(8)  —  Appucation  to 

OpBN  JUDOUENT— ObAL  TEffTUtONT  —  STAT- 

CJTE. 

Gen.  St.  1915,  1  6974  (Code  Civ.  Proc.  i 
83),  providing  that  an  appUcJQt  to  open  a  de- 
fault judgment  shall  make  it  clear  to  tbe  court's 
satisfaction  b;  affidavit  that  during  tbe  pend- 
ency of  the  action  be  bad  no  actual  notice,  etc., 
mar  be  complied  wiUi  by  oral  testinumy  in  open 
court 


Appeal  from  District  Court,  Cherokee 

On  motion  for  rehearliw.  Motion  denied. 
For  former  opinion,  gee  180  Pac.  789. 

R.  B.  Bosensteln,  of  Baxter  Springs,  and 
Stephens  &  MacCaskell,  of  Columbus,  for  ap- 
pellant. 

Maurice  McNeill,  of  Kansas  City.  Mo.,  and 
C.  A.  McNeill  and  Al  F.  WlUlanu,  both  of 
Columbus,  for  appeUee& 

FORTEIR.  J.  [1]  As  exhibits  to  t  motion 
for  rehearinff  there  Is  tbe  aflBdavU  of  the 
clerk  of  the  district  court  stating  that  to  his 
knowledge  no  affidavits  were  filed  In  support 
of  tbe  application  to  open  Judgment;  also  af- 
ildavits  of  two  different  sheriffs  to  the  effect 
that  before  they  served  plaintiff  with  notice 
of  the  appllcatlans  they  took  the  precaution 
to  compare  the  copies  with  the  origlDal  ap- 
pllcatibn  and  that  the  latter  was  not  sworn 
to.  However,  the  statute  does  not  require 
the  application  to  be  verified. 

[2, 1]  There  Is  and  can  be  no  controversy 
over  the  fact  that  the  court  opened  up  the 
Judgment  on  tbe  oral  testimony  of  two  wlt- 
aesses,  who  were  examined  by  the  defend- 
ants and  were  cross-examined  by  the  plain- 
tiff. The  sole  contention  presented  by  the 
motion  for  rehearing  which  deserves  atten- 
tion arises  over  the  construction  of  section  83 
of  the  Code  of  Civil  Procedure  which  pro- 


rides  that,  before  Qie  Judgment  diall  bo 
opened,  "tbe  applicant  shall  give  notice  to 
the  adverse  party  of  his  Intention  to  make 
such  an  application,  and  shall  file  a  full  an- 
swer to  the  petition,  pay  all  costs,  if  the 
court  require  them  to  be  paid,  and  •  •  * 
make  it  appear  to  the  satisfaction  of  the 
court,  by  affidavit,  that  during  the  pendency 
of  the  action  he  had  no  actual  notice,  etc" 
Gen.  Stat  1915.  t  6974. 

It  is  seriously  contended  that  the  statute 
can  only  be  complied  with  by  the  filing  of  an 
affidavit,  and  that  oral  testimony  is  not  com- 
petent. This  would  make  the  filing  of  an  ex 
parte  affidavit  of  more  force  and  eff'ect  than 
testimony  produced  in  open  court  where  tbe 
plaintiff  as  well  as  the  court  has  an  oppor- 
tunity to  cross-examine  and  ascertain  wheth- 
er or  not  the  party  making  the  application 
bad  actual  notice.  Where  a  Judgment  has 
been  opened  up  at  the  Instance  of  parties, 
who  have,  as  in  the  present  case,  a  valid  de- 
fense, the  section  of  the  Code  should  receive 
a  liberal  in  place  of  a  narrow  technical  con- 
struction. It  hardly  requires  a  liberal  con- 
struction, however.  Its  plato  purpose  is  the 
requirement  that  before  a  default  judgment 
taken  upon  service  by  publication  only  shall 
be  opened,  it  must  be  made  to  appear  to  the 
satisfaction  of  the  court  that  tbe  applicant 
had  no  actual  notice  in  time  to  defend.  Fre- 
quently the  applicant  lives  at  a  distant  place, 
and  80  tbe  stotnte  expressly  autboiizes  the 
showing  to  be  made  by  affidavit  It  was  not 
necessary  for  the  L^^ature  to  authorize 
district  courts  to  bear  oral  testimony  upon  an 
issue  of  fact  It  Is  usually  an  advantage  to 
tbe  plaltttlfl  to  have  tlie  aM>llcatlon  heard  on 
oral  testimony.  Besides,  It  Is  hardly  con- 
cdvable  that  this  questUm  wia  raised  in  the 
court  below;  It  the  noere  failure  to  file  an  af- 
fidavit had  been  relied  upon  and  called  to 
the  trial  court's  attention,  the  objection  could 
have  been  readily  met  1^  the  filing  of  an  affi- 
davit of  the  same  persons  who  tesUfled 
orally. 

The  opinion  contains  the  statemoit  that 
plaintiff's  contention  Is  that  defendants  fail- 
ed to  show  "by  affidavit  «>  otherwise"  that 
they  had  no  actual  notice^  etc.  It  Is  said 
this  misstates  plaintiff's  oontention.  The 
opinion  will  be  corrected  to  show  the  conten* 
tion  is  that  the  filing  of  an  affidavit  was  nec- 
essary. In  the  opinion  tbe  paper  filed  by  the 
former  Judge  of  the  district  court  was  refer* 
red  to  as  an  affidavit  This  was  tBk&x  from 
a  statement  In  the  abstract;  but  our  atten- 
tion Is  challenged  to  the  fact  that  the  paper 
signed  by  the  former  Judge  was  a  certificate, 
and  not  an  affidavit  In  this  respect  the  opin- 
ion may  be  considered  as  corrected. 

Rehearing  doiied. 

All  the  Justices  concurring. 


«s3FDr  eth«r  esses  sea  bsbm  topic  and  KST-NUUBXR  la  all  K«r-Numb«««  Dlgerts  and  InteM 

Ehd  or  Oases  la  Vol.  180 


Digitized  by  Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Goo" 


UBIlArvY  USE  OWCt 


Digitized  by 


I 


Digitized  by 

 ..^'l'^ 


Google 


